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Sunshine Act Meetings Federal Register 

Vol. 56. No. 239

Thursday, December 12, 1991

This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “ Government in the Sunshine 
Act”  (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).

COMMODITY FUTURES TRADINQ 
COMMISSION

TIME AND DATE: 10:00 a.m., Wednesday, 
December 18,1991.
PLACE: 2033 K Street., NW., Washington, 
D.C., 8th Floor Hearing Room.
STATUS: Closed.

MATTERS TO b e  c o n s i d e r e d : Judicial 
Session .
CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb,
Secretary of the Commission.
(FR Doc. 91-29876 Filed 12-10-91; 2:52 pm) 
BILUNG CODE S3S1-01-M

NATIONAL COMMISSION ON LIBRARIES 
AND INFORMATION SCIENCE

DATE AND TIME: January 9 and 10,1992, 
9:00 a.m. to 3:30 p.m. and 9:00 a.m. to 
4:00 p.m., respectively.
p l a c e : Hotel Washington, 15th and 
Pennsylvania Avenue, Washington, D.C. 
STATUS: Open.
MATTERS TO BE DISCUSSED:

January 9,1992 
Chairman’s Report 
Executive Director's Report 
WHCLIS Executive Director’s Report 
NCLIS Administrative Matters 
Library Statistics Program 
International Committee Report 
Library & Information Services to Native 

Americans Report
Commissioners' Information Sharing 

Session
January 10,1992

Recognition Awards Committee Report

Plans for NCLIS Retreat 
National Library Networking 
NCLIS Post-WHCUS Planning Tour. World 

Bank Group
NCLIS Organization Meeting 
Other Business 
Public Comment
Special provisions will be made for 

handicapped individuals by calling 
Barbara Whiteleather (202) 254-3100, no 
later than one week in advance of the 
meeting.
FOR FURTHER INFORMATION CONTACT: 
Barbara Whiteleather, Special Assistant 
to the Director, 111118th Street, N.W., 
Suite 310, Washington, D.C. 20036 (202) 
254-3100.

Dated: December 6,1991.
Peter R. Young,
NCLIS Executive Director.
[FR Doc. 91-29879 Filed 12-10-91; 3:37 pm) 
BILUNG CODE 7527-01-M
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This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

DEPARTMENT OF ENERGY

Federal Energy Regulatory 
Commission
[Project Nos. 2145-021, et al.]

Hydroelectric Applications (P.U.D. No.
1 of Chelan Co., Washington, et al.); 
Applications
C orrection

In notice document 91-28092 beginning 
on page 58888, in the issue of Friday, 
November 22,1991, make the following 
correction:

On page 58894, in the first column, 
under 21.b„ "P roject No.: 111876-000." 
should read "P rojectN o.: 11187-000".
BILUNG CODE 1505-01-0

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 803 and 807
[Docket No. 91N-0295]

Medical Devices; Medical Device, User 
Facility, Distributor, and Manufacturer 
Reporting, Certification, and 
Registration

Correction
In proposed rule document 91-28377, 

beginning on page 60024, in the issue of 
Tuesday, November 26,1991, make the 
following corrections:

1. On page 60024, in the first column, 
under d a t e s :, in the second line, “1991" 
should read “1992".

2. On page 60027, in the 1st column, in 
the 3rd full paragraph, in the 16th line, 
“of* should read “or".

3. On page 60031, in thé second 
column, under the heading XI. Request

for Comments, in the second line, “1991” 
should read “1992”.

$ 807.21 [Corrected]
4. On page 60038, in the second 

column, in § 807.21(a), in the fourth line, 
“§ 807.2(c)” should read “§ 807.3(c)".
BILLING CODE 1505-01-0

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 10

[Docket No. R-91-1568; FR-3115-P-01]

Rulemaking Policies and Procedures— 
Public Comment Periods
Correction

In proposed rule document 91-27298 
beginning on page 57869, in the issue of 
Thursday, November 14,1991, make the 
following correction:

On page 57869, in the third column, 
under DATES:, the second line should 
read "January 16,1992.".
BILLING CODE 1505-01-0

NUCLEAR REGULATORY 
COMMISSION

10 CFR Part 13

RIN 3150-AD71

Program Fraud Civil Remedies Act 
Correction

In rule document 91-22446 beginning 
on page 47132 in the issue of 
Wednesday, September 18,1991, make 
the following corrections:

§ 13.9 [Corrected]
1. On page 47138, in the second 

column, in § 13.9(c), in the fifth line from 
the bottom, “for" should read “For".

§ 13.14 [Corrected]
2. On page 47139, in the first column, 

in 5 13.14(a), in the first and fourth lines, 
“investigation" should read 
“investigating" each time it appears.
BILLING CODE 1505-01-0

RAILROAD RETIREMENT BOARD

1992 Monthly Compensation Base and 
Other Determinations
Correction

In notice document 91-28041, 
beginning on page 58718, in the issue of 
Thursday, November 21,1991, make the 
following correction:

On page 58719, in the third column, in 
the third full paragraph, in the second 
line, “$55.500.” should read “$55,500.".
BILLING CODE 1505-01-0

DEPARTMENT OF TRANSPORTATION

Coast Guard

46 CFR Part 401
[CGD 89-104]
RIN 2115-AD47

Great Lakes Pilotage Rates 

Correction

In proposed rule document 91-29256 
beginning on page 63911 in the issue of 
Friday, December 6,1991, make the 
following correction:

On page 63912, in the third column, in 
the table, in the third column (Estimated 
1991 pilots), insert "13” after the rule as 
the total for “5” and “8” (District 2).
BILUNG CODE 1505-01-0

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco, and 
Firearms

27 CFR Part 5

[T.D. ATF-319; Re: T.D. ATF-311, T.D. ATF- 
306, Notice Noe. 716,403,410,583; 
91F009P]
RIN 1512-AA10

Vodka: Deferral of Compliance Date 

Correction

In rule document 91-29003 appearing 
on page 63398, in the issue of Tuesday, 
December 3,1991, in the first column, 
the Docket Number, should read as set 
forth above.
BILLING CODE 1505-01-0
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Communications
Commission
47 CFR Parts 2, 73, and 90
Radio Broadcast Service, AM Technical
Assignment Criteria; Final Rule
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FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Parts 2,73, and 90

[MM Docket No. 87-267, FCC 91-303]

Radio Broadcast Service, AM 
Technical Assignment Criteria

a g e n c y : Federal Communications
Commission.
a c t io n : Final rule.

SUMMARY: This Report and Order 
(Report) describes the actions resulting 
from the Commission’s comprehensive 
review of the many regulatory areas 
which affect the AM service. The three 
essential and mutually supporting 
elements which make up the strategy 
proposed in the Notice of Proposed Rule 
Making (55 FR 31607, August 3,1990) 
and adopted in substantial part in this 
Report are: (1) Technical Standards, (2) 
Migration, and (3) Consolidation. The 
Commission also takes several non­
technical actions: (1) Permitting the 
issuance of tax certificates in 
conjunction with voluntary 
arrangements: and (2) relaxing the 
multiple ownership rules for those 
proposing changes in facilities that, in 
either case, would result in a significant 
reduction of interference in the existing 
AM band. Additionally the Commission 
(1) relaxes the rules pertaining to 
Travelers Information Stations to allow 
for the authorization (on a secondary 
basis) of such stations on any 
assignable frequency in the AM band; 
and (2) discusses voluntary receiver 
standards.

Certain other rule changes described 
in the Notice of Proposed Rule Making 
(Notice) were adopted in other 
proceedings with effective dates that 
were deferred pending the release of 
this Report. (See the Report and Order 
in MM Docket No. 89-46, 55 FR 32922, 
August 13,1990; the Report and Order in 
MM Docket No. 88-510, 55 FR 32944, 
August 13,1990; and the Report and 
Order in MM Docket No. 88-508, 55 FR 
32925, August 13,1990. The rules 
adopted in these proceedings are 
incorporated into the amendatory text of 
this Report. Finally, the “AM freeze" 
that has been in effect since last year, 
pending adoption of this Report is lifted 
as of the effective date of the Report.

In view of the undisputed public 
importance of the AM service, reflected 
in the record of this proceeding, the 
Commission believes that innovative 
and substantial regulatory steps, such as 
those adopted in this Report, must be 
taken to ensure AM’s health and 
survival.

EFFECTIVE DATE: Contingent upon 
approval by the Office of Management 
and Budget; Notice of the specific 
effective date will be announced in the 
Federal Register when such date 
becomes available.
FOR FURTHER INFORMATION CONTACT: 
Larry Olson, Mass Media Bureau, Policy 
and Rules Division, (202) 632-6955. 
SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Statement

Public reporting burden for Form 301 is 
estimated to vary from 72 hours to 302 
hours, 45 minutes, with an average of 
192 hours and 31 minutes per 
respondent, public reporting burden for 
§ 73.30 is estimated to average 2 hours 
per respondent, public reporting burden 
for § 73.37 is estimated to average 7 
hours per respondent, public reporting 
burden for § 73.3517 is estimated to 
average 30 minutes per respondent. 
These estimates include the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing the burden, to the Federal 
Communications Commission, 
Information Resources Branch, room 
416, Paperwork Reduction Project, 
Washington, DC 20554, and the Office of 
Management and Budget, Paperwork 
Reduction Project, Washington, DC 
20503.

This is a synopsis of the Commission’s 
Report and Order in MM Docket No. 87- 
267 adopted September 26,1991, and 
released October 25,1991.

The complete text of this Report and 
Order is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (room 230),
1919 M Street, NW., Washington, DC, 
and also may be purchased from the 
Commission’s copy contractor, 
Downtown Copy Center, at (202) 452- 
1422,1919 M Street, NW., room 246, 
Washington, DC 20554.
Synopsis of Report and Order

1. This Report acts on a three-part 
strategy aimed at resuscitating the 
flagging AM radio service. Over the 
years, an increase in channel congestion 
and interference coincident with a 
decline in the fidelity of AM receivers 
has resulted in a shift of AM listeners to 
newer mass media services that offer 
higher technical quality and better aural 
fidelity. Nonetheless, the record 
established in this proceeding indicates 
that AM radio continues to hold a 
valuable place on the communications

landscape, and provides a significant 
number of outlets that contribute to the 
vital diversity of viewpoints and 
programming available to Americans. 
The Commission’s goal in opening this 
proceeding was to facilitate an overall 
improvement and revitalization of the 
AM broadcast service, and to effectuate 
the necessary union of new AM 
spectrum between 1605 and 1705 kHz 
with the existing AM band (535 to 1605 
kHz).

2. To provide a specific structure for 
these revitalization efforts, the 
Commission defined two models of AM 
station operation in the Notice of 
Proposed Rule Making (Notice), one for 
operation in the expanded band and one 
for operation in the existing band.
Model I parameters, for expanded band 
stations, are intended to take advantage 
of the fact that there are currently no 
stations in the expanded band, and 
therefore define idealized facilities. 
Model I parameters include fulltime 
operation with stereo, technical quality 
competitive with FM, 10 kW daytime 
power, 1 kW nighttime power, non- 
directional (or simple directional) 
antenna, and a 406-800 km spacing 
between co-channel stations. Model II 
parameters, for stations in the existing 
band, reflect the realities in that band— 
particularly dense station population 
coupled with wide variations in:
Spacing, power, antenna patterns, and 
interference protection—and represent 
those attributes toward which the 
service can reasonably aspire. These 
include fulltime operation, competitive 
technical quality, and wide area 
daytime coverage with nighttime 
coverage duplicating at least 15% of 
daytime coverage.

3. The three elements to the strategy 
adopted in substantial part in this 
Report are: (1) Technical standards, in 
which the Commission implements new 
and revised AM technical standards 
that should reduce over time the 
interference with which AM 
broadcasters must contend in their 
primary service areas; (2) migration, in 
which the Commission selectively opens 
the ten newly available frequencies in 
the expanded band (1605-1705 kHz) to 
those existing AM stations which 
significantly contribute to congestion 
and interference in the existing band; 
and (3) consolidation, which affords 
broadcasters greater latitude and 
incentive to reduce interference through 
non-technical means.

4. In the area of technical standards, 
the Commission most notably: (1) 
Increases the first and second adjacem 
channel protection ratios to reduce 
adjacent channel interference and also
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to promote the development of receivers 
with higher audio fidelity; (2) refines the 
methodology of calculating nighttime 
coverage and interference to more 
accurately measure interference effects, 
which should lead to an improvement in 
nighttime reception; and (3) in some 
cases, requires a 10% interference 
reduction when modifications are made 
to AM station facilities, which should 
gradually reduce the overall presence of 
interference.

5. As part of the technical standards 
segment of this action, the Commission 
modifies those regulations that, by 
permitting a decline in the quality of 
existing service, no longer serve to 
protect the public interest. While the 
Commission separately addresses these 
technical items for the purposes of 
discussion, it remains acutely aware of 
their interrelationships and their 
potential impact on the AM service if 
considered individually.

6. First, under the category of 
technical standards, the Commission 
considers reclassification/power 
increases. In reaching a decision on this 
issue, the Commission addressed three 
elements that are related to the 
reclassification process. They are; 
Administrative convenience, changes to 
protection criteria, and changes in 
power level restrictions.

7. Administrative convenience, in this 
instance refers to the process by which 
the Commission, in administering the 
AM service, requires considerable 
coordination with other countries, 
compliance with several treaties, and 
participation in a complex notification 
process with international bodies. The 
Report finds that confusion would be 
avoided and administrative burdens on 
the Commission and on the industry 
would be greatly eased by adoption of a 
single classification and nomenclature 
system.-Thus, the Commission changes 
the current system of AM station 
classification to conform to the 
international agreements to which the 
U.S. is party. Class I stations are 
redesignated as Class A stations; Class 
II and II stations become Class B; and 
Class IV stations become Class C. The 
Commission also establishes a fourth 
class of station, Class D, which includes 
stations that do not have fully protected 
unlimited-time operation. This last class 
consists of daytime-only stations, 
including those that operated with 
extended hours authorizations, namely 
current Class II-D, Class II—S, Class III— 
D, and Class III—S stations. Creation of 
this separate class helps to focus 
attention on a category of stations 
which has its own set of special needs.

These stations will be notified 
internationally as Class B.

8. Stations migrating to the expanded 
band will be categorized as nominal 
Class B facilities. Use of the term 
“nominal Class B” facility is intended to 
distinguish expanded band stations, 
awarded by allotment plan procedures, 
from existing band Class B facilities, 
governed by assignment procedures. 
Service contour protection requirements 
given in § 73.182 of the rules will not 
apply initially among nominal Class B 
facilities in the expanded band since the 
stations spacings prescribed in the 
allotment plan will form the basis for 
interference protection rights unless 
otherwise specified. Because of the 
adjacent channel relationships, contour 
protection requirements will apply from 
the effective date of this Report between 
stations in the expanded band on 
channels 1610,1620, and 1630 kHz and 
stations in the existing band on 1600, 
1590, and 1580 kHz. Additionally, 
nominal Class B stations in the 
expanded band are limited by 
international agreement to a maximum 
power of 10 kW, as opposed to the 50 
kW limit for most existing-band Class B 
stations.

9. Next, in the Notice, the Commission 
found that most stations could be 
reclassified easily, but recognized that 
certain adjustments in nighttime 
protection levels for some sub-classes 
would be necessary. Therefore, the 
Notice proposed to adopt a nighttime 
protection level of 2.0 mV/m for all 
Class II-A, II—B, II-C, and III stations, 
noting that this would constitute an 
obvious improvement in protection for 
all but the Class II-A stations. Only one 
Class II-A station out of nearly 5,000 
AM stations has been identified as 
being adversely impacted by this 
proposal. While it is disconcerting to 
adopt rules that would permit 
interference to this or any other station, 
the Commission finds that no new 
information has been provided that 
would justify altering its initial 
conclusion. The Commission continues 
to believe that the practical impact of 
the potential for a minor increase in 
interference to a single station is not of 
an overriding nature, especially when 
balanced against the overall benefits of 
reclassification for the entire AM 
service. Furthermore, the overall 
improved protection criteria adopted in 
this Report could act to offset this 
apparent effect. Accordingly, the 
Commission adopts revised nighttime 
protection levels as proposed.

10. As to the power level question, in 
order to be further consistent with 
international agreements, the Notice

proposed to increase the maximum 
power of Class B stations to 50 kW. The 
Notice indicated that this change would 
allow stations, currently limited to a 
power no greater than 5 kW, an 
opportunity to increase coverage 
provided that all other technical criteria 
are met. In practical terms, this would 
permit stations increased flexibility in 
tailoring station power and other 
characteristics to specific needs. The 
concerns of some commenters regarding 
additional interference that might result 
from this action are misplaced because 
any proposal for an increase in power 
would have to comply with all 
applicable interference provisions of the 
rules, as revised in this proceeding. 
Accordingly, the Commission’s Rules 
are revised to increase the maximum 
power for Class B stations, conforming 
the domestic rules to the international 
agreements to which the United States 
is party and bringing U.S. stations to 
parity with those of other countries.

11. The Report next examines 
normally protected contours. As 
explained in the Notice these contours 
are not only important to individual 
stations because of their direct 
relationship to market value and sales 
price, they also serve as a basis for the 
Commission’s determination of an 
application’s acceptability. There are 
four matters to resolve at this stage. 
They are: (1) The Commission’s 
tentative decision to make no changes in 
normally protected daytime contours; (2) 
the Commission’s tentative decision to 
make no changes in normally protected 
contours at night, except in the case of 
reclassification; (3) the Commission’s 
proposal to eliminate the exception for 
the first AM facility in a community; and 
(4) the commenters’ suggestion that 
power increases and changes to 
normally protected contours are the 
solution to the problem.

12. The N otice o f  Inquiry  in this 
proceeding (52 FR 31795, August 24,
1987) solicited comment on whether, 
weighing the current habits of the 
listening public, the field strength values 
of these protected contours should be 
redefined. The overwhelming majority 
of commenters agreed that the contours 
should not be changed. Thus, the Notice 
tentatively concluded that changing 
these contours would not significantly 
improve AM service and proposed to 
leave them unchanged with one 
exception.

13. The one minor exception to the 
Commission’s tentative conclusion not 
to change the protected contours Was 
related to the proposal to reclassify 
stations and adjust nighttime protection 
levels accordingly. The Notice proposed
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to modify the baseline nighttime 
protection contour for Classes Il-A, II-B* 
II—C and Class III full time stations to 
uniformly protect the 2.0 mV/m contour. 
This change would bring a measure of 
consistency to the new Class B category 
and would have a minimal impact on 
assignments.

14. The Report finds that adoption of 
the proposed value of 2.0 mV/m for the 
normally protected contour for Classes 
II and III stations at night, as set forth in 
the Notice, advances the objective of 
improving the AM service. It further 
concludes that modification of any other 
protected contour would stray 
significantly from the original purpose of 
reducing interference levels within the 
AM band. Because there is now a single 
class of station that includes the 
previous Class II and Class III stations, 
the Commission needs to pick a value 
suitable for protecting all of the stations 
in that class. A higher value, such as 5 
mV/m, would expose stations currently 
protected to values less than 5 mV/m to 
more interference and a loss of service. 
A value of 2.0 mV/m for the normally 
protected nighttime contour is the 
highest value the Commission can select 
which will preserve the service of 
essentially all Class II and Class III 
stations.

15. In a related matter, the Notice also 
proposed elimination of § 73.37(b], 
which effectively is an exception to the 
protected contour criteria and which 
allows interference within the daytime 
0.5 mV/m normally protected contour 
(up to the 1 mV/m contour} of a station 
that is or will be the first licensed AM 
station in a community. The Commission 
continues to believe that this rule 
encourages substandard operations and 
permits increased AM congestion and 
distorted service areas. Thus, the Report 
deletes § 73.37(b} of the Commission’s 
rules.

16. The Report now considers E ^  
and noise. The Notice briefly discussed 
the relationship between the minimum 
usable field strength, or E«, .̂1 and 
noise, both atmospheric and man-made. 
The Notice also discussed various 
Commission actions taken in the past 
several years which related to noise 
within the AM band. The Notice 
tentatively concluded that there was no 
compelling reason to revise these 
factors.

17. The Commission carefully 
considered all of the widely divergent 
comments submitted with respect to 
Emin and noise, and concludes that

' The value of Eml» represents the minimum field 
strength necessary to permit a desired reception 
quality in the presence of atmospheric and man­
made noise.

revision of these factors is not 
warranted. Selection of an appropriate 
minimum usable field strength value is a 
complex matter dependent on many 
variables. Therefore, while it may be 
true that in some areas of the country, 
under certain circumstances, the 
currently protected value of 0.5 mV/m is 
insufficient to provide an adequate 
signal, it is clear that in many areas, 
under other circumstances, it is an 
appropriate value. It is not evident, 
based upon the totality of the record in 
this proceeding, that selection of any 
other protected contour value would, on 
balance, provide a more accurate 
benchmark.

18. Similarly, the Commission cannot 
conclude from the evidence presented 
that the 0.1 mV/m contour is inadequate 
to provide Class I service. It finds that 
the evidence submitted not of sufficient 
reliability for the Commission to 
conclude with certainty that Class I 
service does not exist in many cases out 
to the 0.1 mV/m protected contour and 
thus should not be protected.

19. The intent of critical hours 
protection for Class I facilities has 
always been to provide an adequate 
measure of protection to the wide area 
service of such stations during the 
transitional hours after local sunrise and 
before local sunset when neither 
daytime nor nighttime propagation 
characteristics are fully in effect The 
Commission’s experience over the years 
has shown that the critical hours 
protection scheme has successfully 
provided a reasonable degree of 
interference protection for this time of 
day and, therefore, will remain 
unchanged.

20. Accordingly, the values of 
minimum usable field strength, Em*., 
will remain unchanged. Protection 
requirements for Class I facilities will 
also remain unchanged with respect to 
both daytime and critical hours 
protection.

21. Next, the Report examines 
protection ratios. The Notice proposed 
no change to the current co-channel 
protection ratio of 26 dB. For the first 
adjacent channel, the current protection 
ratio is 0 dB, groundwave-to- 
groundwave. The Notice proposed to 
change this ratio from 0 dB to 16 dB for 
the protection of daytime and nighttime 
groundwave service. Also, the Notice 
proposed that both groundwave and 
skywave service of Class I stations be 
protected from adjacent channel 
skywave interference. In this respect, 
the Notice proposed to modify the 
skywave to groundwave protection ratio 
from—13.98 dB to 16 dB and to include a 
skywave to skywave protection ratio of

0 dB, a type of interference protection 
not previously specified. For the second 
and third adjacent channel, the Notice 
proposed no change.

22. Regarding the co-channel 
protection ratio, the Commission 
considers the record in this proceeding 
to clearly indicate that no change is 
required. While the Commission agrees 
with the comments indicating that "talk” 
programming requires more than 26 dB 
of co-channel protection, with the 
current level of protection, high quality 
reception of "talk” programming is 
possible beyond current city-coverage 
signal levels.

23. With respect to the appropriate 
level of first adjacent channel 
protection, the Report first discusses the 
daytime groundwave service case. The 
Commission continues to protect service 
to the normally protected contours (0.1 
mV/m for Class I stations; 0.5 mV/m for 
other classes) and will provide 
increased protection required for 
wideband reception. However, as 
demonstrated in the comments, the 
adoption of the required 16 dB of 
additional protection at the normally 
protected contour (e.g., 0.5 mV/m) 
would largely preclude most needed 
facilities modifications, thus effectively 
freezing the AM band at the current 
level of adjacent channel interference.

24. Nonetheless, adjacent channel 
interference is a real concern, 
particularly for wide band receivers, 
and some improvement is needed. A 
pragmatic solution is suggested by the 
many commenters who stated that a 
field strength of 2 mV/m is required for 
satisfactory wide band reception. Since 
that is 12 dB greater than a normally 
protected groundwave contour of 0.5 
mV/m, a modest increase in the 
adjacent channel protection ratio, 
applied at the 0.5 mV/m contour, will 
serve to enhance both narrow band and 
wide band reception. Accordingly, the 
Commission is adopting an adjacent 
channel protection ratio of 6 dB to be 
applied at the normally protected 
contour which will, in practice, provide 
18 dB or greater protection to wide band 
service. Although this is slightly higher 
than the 16 dB figure mentioned above, 
the Commission considers this 6 dB 
increase in protection to be the 
minimum change in protection required 
to realize improved reception. As 
improved receivers are marketed with 
wide and narrow bandwidth 
capabilities, listeners will be able to 
realize an improved and more 
competitive technical quality wherever 
AM improvement is achieved in 
practice.
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25. The circumstances surrounding 
first adjacent channel nighttime 
protection are significantly different 
from those of the daytime. The 
Commission’s proposal for daytime 
adjacent channel protection represents a 
tightening of the existing protection 
standard contained in the rules which is 
applied in a single-signal manner. With 
the exception of protection to clear 
channel stations, no nighttime adjacent 
channel standard now exists. Because 
the Commission is concerned about the 
restrictive effects of creating an entirely 
new adjacent channel standard for 
nighttime operations, it has reconsidered 
the initial proposal of a 16 dB value. The 
Commission is persuaded by the 
commenters who argue that adoption of 
such a high ratio would impair the 
ability of stations to make needed 
facilities modifications. This is 
particularly so since the first adjacent 
channel standard represents a limitation 
where none previously existed. In order 
to maximize flexibility, and recognizing 
that scientific studies show that 
adjacent channel interference should be 
reduced in order to improve the AM 
service, the Commission is adopting a 
more moderate value of 6 dB.

26. The Commission’s proposal for 0 
dB first adjacent channel protection to 
skywave service was not opposed. 
However, this proposal would preclude 
hundreds of Class B stations from 
making any facilities modifications 
because of the extremely large skywave 
service areas of Class A stations on 
adjacent channels. Therefore, the 
Commission believes that this standard 
would be unrealistic and 
counterproductive and it declines to 
extend adjacent channel protection to 
Class A stations’ nighttime skywave 
service.

27. The comments have persuaded the 
Commission to revise its thinking 
regarding the second adjacent channel 
protection levels. After careful analysis, 
the Commission is adopting a 
prohibition of overlap of the 5 mV/m 
contours of second adjacent channel 
stations. Such an action would insure 
that, within the daytime city coverage 
contours, full protection from second 
adjacent channel interference would be 
obtained. This standard would require 
station separations greater than those 
currently required, and is consistent 
with the NRSC standard.

28. No opposition was received to the 
proposal in the Notice to leave 
undisturbed the current third adjacent 
channel protection standard. The 
Commission continues to believe that 
this standard properly balances a

/•station’s protection and service

requirements. The Commission is 
maintaining the existing standard of 
prohibiting overlap of 25 mV/m contours 
of such stations.

29. Regarding nighttime interference 
calculations, the Notice of Inquiry 
[Inquiry] questioned whether it would 
be appropriate to limit increased 
interference from other stations by 
considering adjacent nighttime skywave 
interference in the RSS calculations and 
by reducing the RSS exclusion value 
from 50% to 25%. The reaction was 
mixed, but generally construed the 
Commission’s alternatives to be an 
insufficient response to the considerable 
difficulties facing the AM service.

30. In view of the response to the 
Inquiry, the Notice proposed even 
tighter protection criteria. The Notice 
proposed to eliminate entirely the RSS 
“50% exclusion” methodology and to 
consider, instead, all signals as potential 
sources of interference. (In effect, the 
Commission proposed to use an RSS 
“0% exclusion” method.) Also, the 
Notice proposed to consider adjacent 
channel signals in the interference 
calculations. The Notice further 
proposed that each station’s individual 
limitation toward any other station not 
exceed 1.0 mV/m, with appropriate 
adjustments for protecting skywave 
service of Class I stations. Additionally, 
the Notice proposed to require existing 
stations that already exceeded this 1 
mV/m threshold to reduce their signal to 
other stations by 10% in order to receive 
an authorization to modify their 
facilities. Finally, although no longer 
required for determination of station 
protection under our proposal, the 
Commission proposed that RSS 
calculations (0% exclusion) would be 
used to evaluate city coverage of a 
station and to compute the ranking 
factor for migration preference purposes.

31. The record in this proceeding 
convinces the Commission that the 
proposals set forth in the Notice are 
sound, reflect the best predictors of 
interference and service available 
today, and provide a mechanism to not 
only prevent continually increasing 
interference in the existing AM band but 
also, in some cases, to reduce existing 
levels of interference. Two of these 
proposals are fundamental to the 
Commission’s efforts to improve AM 
nighttime interference calculations.
They are RSS 0% exclusion and 
inclusion of adjacent channel signals. It 
is noteworthy that the record supports 
these concepts. The disagreement is not 
with the concepts themselves but rather 
with the impact of their application, 
most notably the lack of flexibility and 
reduced coverage showings.

32. After further evaluation of the 
proposals, the Commission recognizes 
that a key element of these proposals, 
the shift to the single signal protection 
concept, is also most difficult to achieve 
without impacting the ability of some 
existing stations to modify their 
operations. The Commission agrees with 
commenters that the threshold level of 1 
mV/m for protection purposes may be 
ideal, but in many instances it is 
impractical. The ultimate question is 
what is the test for significance for these 
types of situations. The Commission 
finds that a major difficulty inherent in 
the proposed rules relates to the need to 
find a specific value that would define 
interference as significant and trigger 
the need for a 10% reduction in signal 
level. The Commission concludes, that 
in a mature band such as the AM band, 
a single value that would represent a 
significant increase in interference is 
extremely elusive because of the many 
various combinations that require 
consideration. Also, the Commission is 
not convinced that the discovery of a 
single value would be translated into 
tangible benefits since the concept 
requires voluntary actions of stations 
(i.e., facilities modifications), the type 
and quantity of which cannot be 
predicted, as a prerequisite for a 10% 
signal reduction. Thus, the Commission 
is adopting a modified proposal that 
incorporates the basic ideas and adjusts 
the remaining ones.

33. The modified approach the 
Commission has developed adheres to 
its basic goal of improving the AM 
service by reducing or restricting 
increased interference. In effect, this 
approach provides a balance between 
the ideal and the pragmatic. The 
modified approach adopted is as 
follows. In the determination of 
nighttime interference, all skywave 
signals (co-channel and first adjacent 
channel) are considered. The single 
signal concept is replaced with an RSS 
concept that distinguishes among three 
significant levels of interference. First, 
the highest interferers are those that 
contribute to another station’s RSS (50% 
exclusion); these interferers would be 
required to reduce their contribution to 
that RSS by 10% if and when they apply 
for a change in facilities. Second, the 
next level of interferers are those that 
contribute to the RSS (25% exclusion) 
but not the RSS (50% exclusion); these 
stations would be authorized facilities 
changes if no increase in radiation is 
involved. Finally, the lowest level of 
interferers are those that are no greater 
than the RSS (25% exclusion) and which 
would be permitted to increase radiation 
as long as the RSS (25% exclusion)
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threshold is not equalled or exceeded. 
Essentially, the Commission has used 
the well-known RSS method with 50% 
and 25% exclusion values to classify 
existing co-channel and adjacent 
channel stations as high, medium and 
low interferers. High interferes must 
reduce interference, medium interferers 
may preserve the status quo, and low 
interferers may make modest increases. 
Finally, a new station maybe 
authorized only if it qualifies as a low 
interférer with respect to any other 
station on the same or first adjacent 
channel.

34. The Commission turns now to the 
relevant concerns of the commenters 
and the impact of the Commission’s 
modified approach. Three points stand 
out—flexibility, coverage, and noise. Of 
the three, flexibility is the most difficult 
to resolve because it requires a balance 
between our overall goal of reducing 
interference in the AM service and the 
understandable desire of broadcasters 
to improve their stations. The balance is 
delicate because as interference 
restrictions increase, flexibility 
decreases. Recognizing that the 
proposed rules would severely limit 
station modifications, the Commission 
notes that the modified approach 
relaxes the restrictions and is not as 
limiting. The Commission believes that 
this action may satisfy some of the 
commenters concerns. Moreover, the 
Commission is aware that often 
licensees are required to make changes 
to their stations because of 
circumstances beyond their control (e.g., 
loss of site and antenna maintenance 
difficulties).2 Under those 
circumstances, the Commission would 
take a close look at the facts presented 
and rule on the appropriateness of a 
waiver, just as is available under the 
current standards. For these reasons, the 
Commission believes the rules adopted 
today provide an appropriate balance 
between two desirable but conflicting 
needs.

35. With respect to coverage, 
considerable opposition to the revised 
RSS approach focused on the resultant 
reduction of predicted nighttime service 
which would occur when calculating 
new interference-free contour values for 
coverage purposes. It is obvious that

2 The Commission also recognizes that certain 
circumstances that may be beyond the control of the 
licensee would prevent a 10% reduction because of 
a conflict with other Commission rules, such as 
those requiring compliance with minimum efficiency 
criteria or where specification of the standard 
pattern “Q” factors would not achieve proper 
tolerance. See 47 CFR 73.150. In such situations the 
Commission would allow, on a case-by-case basis, 
for some flexibility for exceptional cases where 
reduction could not be performed without the 
waiver of other technical requirements.

inclusion of additional co-channel and 
adjacent channel contributions would 
increase calculated RSS value. At the 
same time the Commission recognizes 
that a reduction in coverage, even if 
theoretical rather than actual, translates 
into an apparently reduced market and 
possibly reduced revenue for AM 
licensees. While the Commission 
believes it would be proper to adopt this 
more accurate calculation technique, it 
recognizes the merit in not including all 
signals in the RSS calculations since no 
convincing evidence has been presented 
to warrant a substantial alteration of the 
currently practiced method of coverage 
prediction.

36. Including first adjacent channel 
signals in the RSS calculations and 
incorporating the new skywave 
propagation model, will change virtually 
all nighttime interference-free contour 
values. Consequently, corresponding 
coverage maps will also change. As the 
Commission is maintaining a 50% 
exclusion for the RSS calculation, the 
coverage depictions for many stations 
should not be altered dramatically from 
those which existed under the previous 
standards. Therefore, the Commission 
shall not impose any requirement for a 
universal re-mapping of service 
contours. This will be left to the 
discretion of the individual licensee, or 
until such time as an application is filed 
for change in facilities which would 
itself alter the station’s service area.

37. The only exception to use of the 
RSS with 50% exclusion for coverage 
purposes is the determination of an 
improvement factor for a station seeking 
to migrate to the expanded band. 
Because there is a need to distinguish 
between all stations with respect to 
interference caused and received, an 
impossibility using a 50% exclusion 
method, and because the practical 
problems associated with a reduced 
coverage depiction will be neither 
significant nor relevant to the 
improvement factor process, the 0% 
exclusion method will be utilized within 
the context of the expanded band 
migration eligibility calculations.

38. Finally, the Commission agrees 
that noise is certainly a factor which 
warrants consideration; however, based 
on the record of this proceeding, the 
Commission is not persuaded that 
interfering signals from other stations 
are less significant than ambient noise 
in the evaluation of the overall problem. 
Therefore, any solution which 
concentrates primarily on overcoming 
local noise thresholds, such as universal 
power increases, can only serve to 
exacerbate the existing problem by also 
raising the base interference level.

39. The Commission notes that, 
because Class IV stations are unique 
with respect to nighttime protection in 
that extremely large numbers share the 
same channel and have no specific 
nighttime restrictions, there would be 
little benefit in applying to Class IV 
stations the same rule changes that are 
being considered for other classes of 
stations. Thus, the rules the Commission 
adopts regarding nighttime interference 
will not apply to Class IV stations 
except with respect to the determination 
of coverage.

40. Next the Report discusses 
nighttime enhancement. Recognizing 
that daytime-only stations face serious 
disadvantages because of their inability 
to operate at night, the Commission has 
initiated several rulemaking proceedings 
that addressed this limitation on station 
operation and sought ways to permit 
fulltime operation to the maximum 
extent possible, consistent with sound 
engineering practice. Significantly, 
actions taken in a series of proceedings 
have allowed many daytime-only 
stations to operate dining nighttime 
hours. In one of these proceedings, MM 
Docket No. 88-509 (See Notice of 
Proposed Rule Making, 53 FR 45525, 
November 10,1988, and Memorandum 
Opinion and Order, 5 FCC Red 5192] the 
Commission proposed further steps to 
enhance the opportunity for daytime- 
only stations to improve their nighttime 
operations while at the same time 
maintaining existing interference 
protection requirements. The Notice 
observed the close relationship between 
the MM Docket No. 88-509 issues and 
those considered in this proceeding and 
concluded that the issues and record 
should be incorporated in this 
proceeding.

41. In essence, therefore, the Notice, in 
accordance with MM Docket No. 88-509, 
proposed the relaxation of current 
restrictions that prohibit Class II—S and 
Class III-S stations from establishing 
separate nighttime antenna systems and 
upgrading their nighttime operations to 
facilities that do not meet the minimum 
protected power level of 250 watts (or 
the equivalent 141 mV/m at 1 km). Also 
proposed were changes to requirements 
regarding minimum power, city coverage 
or minimum operating schedule. 
Proposed also in MM Docket No. 88-509 
was the option of defining all such 
nighttime enhancement proposals as 
“minor changes”—even those requesting 
power increases.

42. Finally, the Commission proposed 
that unlimited-time Class II and Class III 
stations be allowed to reduce their 
nighttime power to a level below the 
established minimum and thus be
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reclassified as Class II-S or Class III-S 
stations. Under these circumstances, the 
Commission reasoned that such stations 
would lose their rights to interference 
protection and that city coverage and 
minimum operating schedule 
requirements would be retained for 
stations which elect to make these 
voluntary power reductions. Comment, 
however, was sought on exempting such 
stations from,the coverage requirements.

43. After a thorough review of this 
matter, the Commission adopts changes 
in the current rules to facilitate both the 
technical enhancement of nighttime 
operations by Class II-S and Class III-S 
stations and the overall improvement of 
service to the listening public. The 
Commission will also permit those 
unlimited-time Class II and Class III 
stations that find it advantageous to do 
so, to reclassify their nighttime 
operations as Class II-S and Class III-S 
and to operate under the same terms as 
existing Class II-S and III-S stations. 
The Commission believes that these 
changes will aid in the overall effort to 
permit daytime-only stations the 
opportunity to provide meaningful 
nighttime service and to provide added 
flexibility to fulltime stations who are 
suffering economic difficulties.

44. With regard to enhanced nighttime 
operations for Class II-S and III-S 
stations, the Commission will now 
permit such stations to increase their 
nighttime power from the level originally 
authorized to any intermediate level 
below 250 watts (or the 141 mV/m at 1 
km radiation equivalent). Such stations 
will also be permitted, when they are 
operating below the 250-watt level (141 
mV/m at 1 km), to use operating 
parameters which differ from their 
daytime antenna values and to operate 
these new systems at either their 
existing daytime or at new nighttime 
sites.

45. Further, the Commission has 
decided that applications bled by 
stations seeking to implement 
enhancement proposals will be 
processed as minor changes under 
§ 73.3571(a)(2) of the rules. Section 
73.3571(a)(1) of the rules defines “major 
change” applications as those that 
propose an increase in power, or a 
change in frequency, hours of operation 
or station location. The only definition 
in that section that is relevant to these 
proposals is the one regarding an 
increase in power. This action does not 
alter the basic right of parties to Hie 
informal objections under the minor 
change processing procedures nor does 
it diminish Commission scrutiny since 
the engineering analysis applied to

major and minor change applications is 
essentially the same.

46. The Commission will also permit 
unlimited-time Class II and Class III 
stations to reclassify their nighttime 
operations as Class II-S and Class III-S 
stations and to operate below 250 watts 
(141 mV/m at 1 km equivalent) under 
the same terms as existing Class II-S 
and Class III-S stations. Since AM 
applications for power reduction are 
currently treated as minor change 
applications, it would be logical to 
extend that treatment to these cases. 
Thus, such applications will be 
processed as minor changes under
§ 73.3571(a)(2) of the rules. These 
stations will receive no protection from 
interference, will be required to provide 
protection to unlimited-time stations, 
and will be exempt from meeting 
nighttime city coverage and minimum 
operating schedule requirements.

47. Additionally, the Commission will 
permit Class II-S or Class III-S stations 
to use rooftop or other unconventional 
antenna systems at night. Such stations 
may benefit from using inexpensive, 
short, and easily mounted antennas 
which are cost-effective and may 
promote expedited nighttime service. 
However, the Commission will not 
compromise the efficacy of its 
interference reduction efforts for this 
purpose and therefore, will require 
detailed engineering showings to 
accompany any application where such 
an antenna is proposed, as well as a 
subsequent proof-of-performance to 
demonstrate proper system operation.

48. The Report now reviews the issue 
of advanced antennas. The Notice 
observed that the National Association 
of Broadcasters (NAB) was conducting 
tests on new types of antenna systems 
that might improve the AM broadcast 
service. The Notice thus proposed to 
defer changes in the rules until testing 
and analysis of such systems had been 
completed. Initially, the Commission 
commends the NAB and others for their 
continuing efforts directed at the 
development of improved antenna 
systems for use in the AM band. The 
Commission encourages the 
continuation of these and other related 
antenna projects which show promise 
for the improvement of this service.

49. At issue is whether it is 
appropriate at this time to revise the 
Commission’s Rules in order to 
accommodate standardized versions of 
either or both of the antenna systems 
described above for use in the AM 
service. As noted in the comments, 
results of the skywave suppression 
antenna have been inconsistent and the 
Report finds that no further Commission

action is warranted at this time. Results 
of the low profile antenna are more 
encouraging. However, Commission 
action on the low profile antenna at this 
juncture would be premature as it would 
be based upon a limited record of actual 
field test data. Accordingly, the 
Commission encourages further testing 
of this antenna design and, to the extent 
possible, intends to give favorable 
consideration on a case-by-case basis to 
any requests which might help develop 
the record of actual field test data. 
Commission action on a standardized 
version of the low profile antenna will 
be deferred pending the development 
and analysis of such a record.

50. The Report review's split frequency 
operations next. Split frequency 
operations utilize one assigned carrier 
frequency during daytime hours and a 
second carrier frequency during 
nighttime hours of operation. Such 
operations could be attractive to 
daytime-only stations which are unable, 
due to technical restrictions, to use their 
daytime frequency for nighttime 
operation, as well as to new fulltime 
stations which cannot find a viable 
single channel for both modes of 
operation. Because of the greater level 
of complexity of split frequency 
operations and the potential for 
increased preclusion of other 
conventional facilities, split frequency 
operations should generally be 
disfavored. However, the Commission 
finds that under very special and unique 
circumstances, the public service 
arguments for authorizing such an 
operation may outweigh the 
aforementioned liabilities. The 
Commission will consider waiver 
requests where sufficient supporting 
technical information is submitted to 
establish that no preclusion to other full 
time stations would occur, and that the 
greater public interest can be achieved 
through issuance of such an operating 
authority. Nevertheless, the Commission 
does not conclude that adequate 
justification exists to create a separate 
body of rules to govern such operation. 
Therefore, the Commission amends
§ 73.3516 of the rules to more clearly 
exclude split frequency operations.

51. In summary, in this section of the 
decision specifically dealing with 
technical standards, the Commission 
has: (1) Adopted new first and second 
adjacent channel protection standards, 
(2) revised nighttime coverage and 
interference calculations, (3) allowed 
possible enhancement of nighttime 
service by certain Class D stations and, 
most importantly, (4) adopted a rule that 
would reduce interference to some 
stations when certain facilities
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modifications are authorized. As a 
group, these rules should lead to a 
significant, although gradual 
improvement in AM signal quality.

52. The next segment of the 
Commission’s strategy for rejuvenating 
AM service is the selective migration of 
existing AM stations into the expanded 
band. This migration offers a unique 
opportunity for the improvement of AM 
broadcasting. By adopting appropriate 
rules for the use of the expanded band, 
migrating stations will operate in a new 
environment where Model I service 
should be achievable by all stations. 
Furthermore, after the completion of the 
migration process, there should be a 
general reduction in interference levels 
in the existing band, helping achieve the 
goal of Model II service for existing 
stations. These changes should benefit 
all licensees and the public as a whole 
as the quality and perception of the AM 
service improves. However, the extent 
of improvement depends, in part, upon 
the selectivity of the migration process. 
Migration of AM stations from the 
existing band should reduce interference 
and congestion in the existing band and 
should offer a prompt method for 
establishing service in the expanded 
band. We now consider the various 
issues that must be resolved in order to 
accomplish these goals,

53. In this section, the Commission 
addresses the many issues related to the 
migration process. They are: (1) Wide 
station separations and low interference 
levels; (2) migration eligibility; (3) 
existing stations causing interference 
and preferred migrators; (4) allotment or 
assignment options; (5) sample allotment 
plan; (6) the selection process for 
migrating stations; (7) ownership 
limitations and transition period; (8) 
expanded band technical standards; and 
(9) city coverage for expanded band 
stations.

54. First the Report looks at wide 
station separations and low interference 
levels. Migration of AM stations from 
the existing band into the expanded 
band is a fundamental feature of the 
Commission’s plan for AM 
improvement. In the Notice, the 
Commission expressed its preference for 
an expanded band environment which 
would utilize relatively wide spacings 
between stations to produce reasonably 
low interference levels. The Notice also 
reflected the Commission’s initial 
reservations regarding the use of 
elaborate multi-tower directional 
antenna systems in the expanded band, 
stating instead our preference for 
nondirectional or simple directional 
antenna systems. In this regard, the 
Notice discussed the appropriateness of

the characteristics of the Model I facility 
for the expanded band. Consistent with 
this Model I definition, the Notice made 
a preliminary estimate that 25 to 30 
stations per channel could be 
accommodated in the expanded band.

55. One of the Commission’s goals in 
this proceeding is to create an expanded 
band environment with relatively wide 
station separations which would result 
in reasonably low interference levels. 
The Commission continues to believe 
that adherence to carefully crafted 
expanded band characteristics, such as 
the Model I parameters, is essential to 
accomplish this goal.

56. The parties that maintained that 
the Model I technical characteristics are 
not consistent with the Commission’s 
service goals base their arguments on 
studies that assumed that our desired 
value for Enom was to be used as the 
value for the nighttime interference-free 
contour and protected accordingly. 
Interference prevention in the expanded 
band will be based upon the station 
separations of the allotment plan rather 
than a requirement for case-by-case 
protection of a nighttime interference 
free contour as is used in the existing 
band. The Commission’s initial 
calculations performed at the time of the 
Notice yielded predicted nighttime RSS 
values considerably higher than 2.0 mV/
m. The initial estimate of 25 to 30 
stations per expanded band channel 
was intended to represent the potential 
upper limit of the number of stations 
that could be accommodated per 
channel. Clearly, this estimate was 
made in an environment of considerable 
uncertainty with regard to many 
pertinent parameters. It was never the 
Commission’s intention that the 25 to 30 
station per channel estimate be viewed 
as a specific primary goal for the 
expanded band to which other 
considerations would be subordinate.

57. While the Commission will require 
expanded band operations to use at 
least Model I parameters, there may be 
special cases which warrant the 
authorization of other than Model I 
parameters. In such situations, the 
protection to be afforded co-channel and 
first adjacent channel allotments from 
skywave and groundwave interference 
in any part of an allotment area shall be 
equivalent to the protection afforded by 
Model I facilities implementing the 
designated allotment and will be 
determined on a case-by-case basis.

58. An example of a variation from the 
Commission’s general concepts relates 
to the potential for allotments to be 
located in coastal areas. In such 
situations, it may be appropriate to 
space allotments at shorter distance

intervals and to specify a simple 
directional antenna system (2 or 3 
towers) in order to provide full 
protection to all stations. The 
Commission does not anticipate drastic 
short-spacing of facilities which would 
require deep directional pattern nulls, 
but rather moderate degrees of 
suppression to compensate for 
marginally short-spaced allotments. In 
situations such as these, where a major 
lobe of the pattern could be directed out 
to sea, with no potential for interference, 
consideration could be given, on a case- 
by-case basis, to the possibility of 10 
kW nighttime power.

59. Regarding migration eligibility, the 
Commission decides to restrict initial 
eligibility for expanded band allotments 
to existing AM licensees. The 
Commission is convinced that such a 
restriction is essential to achieving the 
level of interference and congestion 
reduction in the existing band which 
might revitalize its competitive standing. 
Permitting new applicants, whose use of 
an expanded band channel would 
contribute nothing to reducing 
interference or congestion, is simply 
inconsistent with these requirements. 
(Consistent with A sh backer R adio  
C orporation  v. FCC, 326 U.S. 327, 333,
n.9 ((1945)) and U nited S tates  v. S torer 
B roadcasting Co., 351 U.S. 192 ((1956)), 
the Commission is permitted to restrict 
initial migration eligibility to existing 
AM stations.) The Commission also 
elects not to include Class IV stations as 
eligible migrators.

60. The Commission further decides 
against minority, female or educational 
service set-asides in the expanded band. 
In sum, given the level of interference 
and congestion in the existing band and 
the significant constraints imposed by 
quality considerations on the expanded 
band’s capacity, the Commission does 
not believe set-asides or reservations for 
applicants which will not contribute to 
the improvement of existing band 
conditions are feasible at this time.

61. The Commission does recognize, of 
course, that increasing the levels of 
minority and female ownership 
promotes diversity and therefore 
advances the public interest. The 
Commission also recognizes that in 
some areas there may be a desire for 
additional public radio outlets and that 
existing spectrum in the FM band may 
not be sufficient to fulfill that desire.
The difficult choices made here do not 
suggest any diminished concern on the 
Commission’s part for the benefits 
which the existing minority and female 
preference policies and educational 
reservations have long provided. Rather, 
they reflect the hard reality that overall
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AM improvement will require all 
available resources. The Commission 
notes, of course, that to the extent initial 
migration to the expanded band does 
not exhaust its capacity, new applicants, 
including noncommercial educational 
parties, and minority and female 
applicants whose comparative 
preferences would be fully effective, will 
have an opportunity to seek 
authorizations.

62. The Report reaches several 
conclusions regarding the third 
migration issue of existing stations 
causing interference and preferred 
migrators. First, after careful 
consideration, the Commission finds 
that revising the priority scheme through 
an emphasis on stations receiving 
interference, as opposed to stations 
causing interference, would be 
counterproductive because this would 
stray from the objective in this 
proceeding—the reduction of congestion 
and interference in the AM band.

63. The Commission believes that 
granting a preference to a station 
migrating to the expanded band if the 
station currently provides a community 
its only local service is not warranted. A 
first local service preference is, in some 
contexts, a sensible corollary of the 
Commission's obligations under section 
307(b) of the Communications Act to 
provide a fair, equitable, and efficient 
distribution of radio services. In the 
present situation, however, the local 
station is already in operation.
Therefore, the Commission’s refusal to 
grant such a preference does not 
foreclose the availability of local service 
in the affected community, nor would 
grant of the preference in any way 
improve the distribution of stations.

64. In regard to making a specific 
allocation to TIS on 1690 and 1700 khz, 
this step would impair the expanded 
band’s ability to accommodate preferred 
migrators. Minimizing interference to 
primary stations and providing 
maximum site selection flexibility for 
TIS are best achieved by opening the 
entire AM band to TIS.

65. The Commission continues to 
believe that fulltime stations that would 
reduce interference and congestion by 
moving to the expanded band represent 
the most beneficial migrators and that 
comparing improvement factors is an 
appropriate basis for selecting between 
petitioners that desire to migrate. In this 
fashion, the petitioner that brings the 
greatest relief from interference and 
congestion will be selected.

66. The Commission also finds the 
comments supporting a daytime 
improvement factor sufficiently 
persuasive to allow for altering the 
initial approach, as proposed in the

Notice, to some extent The Commission 
is adopting a revised improvement 
factor scheme which incorporates a 
preference factor for daytime 
interference in addition to the proposed 
factor for nighttime interference. In 
recognition of the importance of 
reducing daytime interference, the 
Commission is adopting the same 
approach for calculating the daytime 
improvement factor that was proposed 
in the Notice for the nighttime, that is, 
the ratio of the area of daytime 
interference caused (co-channel and 
adjacent channel) to the area of daytime 
service provided. This method is a 
logical extension of the nighttime 
interference factor.

67. However, where nighttime 
interference and service is determined 
using the Root-Sum-Square (RSS) 
method, the calculation of daytime 
groundwave interference and service is 
based on the amount of contour overlap 
adjusted for contour protection ratios. 
That is, if the normally protected 
contour of one station is overlapped by 
the interfering signal of another station 
on the same or first adjacent channel, 
the amount of interference caused is 
equal to that portion of the overlapping 
area in which the ratio of the desired 
signal to the undesired (interfering) 
signal is less than the co-channel or first 
adjacent channel protection ratio, as 
appropriate. The daytime service area of 
a station is equal to the area within its 
normally protected contour less any 
area lost to interference as determined 
above. The Commission will not 
consider the effects of stations operating 
on second and third adjacent channels, 
both because the rules regulating second 
and third adjacent channel spacings 
permit such stations to operate close to 
each other (well inside the normally 
protected contours) and because such 
rules are intended to control receiver 
cross-modulation and inter-modulation 
problems and do not lend themselves to 
determinations of areas of interference.

68. In calculating the daytime 
contours, theoretical conductivity values 
will be used for the purpose of 
determining the daytime improvement 
factor. Although it would be possible to 
use measured conductivity data in 
Connection with the contour calculations 
for the improvement factor, the 
Commission concludes that the benefits 
of this approach would be very minimal. 
In order to use such data fairly, a 
complete search of all available 
measurement data for all stations would 
be necessary. Even with all measured 
conductivity values considered, the 
Commission believes that, with few 
exceptions, the effect of the 
measurement data would even out and

there would be little overall impact on 
the ultimate ranking of prospective 
migrators.

69. The improvement factors for 
daytime and nighttime are defined as 
the ratio of daytime and nighttime 
interference caused to the amount of 
daytime and nighttime service that the 
station provides. Each improvement 
factor will be calculated independently 
and then, both improvement factors for 
the daytime and nighttime will be added 
together, thus giving equal weight to 
each factor. Given that interference 
tends to be greater at night and 
interference-free service areas are 
greater in the daytime, the improvement 
factors will still tend to favor reductions 
in nighttime interference.

70. To summarize, if no fulltime 
station requests an allotment in a given 
area, the next priority will go to 
daytime-only stations. Daytime-only 
stations located within the 0,5 mV/m- 
50% skywave contours of Class I 
stations and which are licensed to serve 
communities of 100,000 or more, that 
currently lack a local fulltime aural 
service, will be considered as having 
first priority among daytime-only 
facilities. This will give the Commission 
the opportunity to make a fulltime 
allotment to several medium-sized cities 
in or adjacent to major metropolitan 
markets that now lack a local fulltime 
aural station and have no reasonable 
prospects for obtaining one. The next 
priority will go to other daytime-only 
stations, consistent with the 
improvement factor calculation 
methodology described above that ranks 
stations according to which ones cause 
the most daytime interference in relation 
to the service provided. As discussed in 
more detail in the AM Stereo section, 
stations within each priority group that 
propose to broadcast in AM stereo will 
be awarded a preference.

71. The fourth area of consideration in 
the migration segment of this Report is 
allotment or assignment options. These 
are the planning methods under 
consideration for the development of the 
expanded band. Assignment planning 
would enable the Commission to 
maximize the number of stations on 
each channel. Such a method would 
require each applicant to choose a 
specific site and custom-design the 
station's technical parameters such as 
frequency, power and antenna systems 
to protect other assignments. By 
contrast, allotment planning requires the 
Commission to perform the initial 
planning by specifying for each 
allotment an area within which a station 
on a given channel may be established
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with generally fixed technical 
parameters.

72. The Commission finds that the 
development of a flexible allotment plan 
for the expanded band is the best means 
of initiating service in the new band 
consistent with our overall AM 
improvement goals. Such a plan should 
allow small variations in inter-allotment 
spacings to: (a) Permit sufficient 
flexibility to derive an allotment plan 
that would satisfy the needs and 
interests of licensees that desire to 
migrate and (b) ensure that the 
expanded band would be as 
interference-free as possible. Also, the 
Commission believes that a site 
tolerance on the order of 20 km would 
be desirable to define the allotment 
area. This approach will enable the 
Commission to establish Model I service 
in this new spectrum, while ensuring 
that the site location requirements of 
preferred migrators can be 
accommodated.

73. Next, the Report looks at the 
sample allotment plan in considering the 
migration portion of this decision. The 
purpose of the sample allotment plan is 
to illustrate the methods that will be 
used to create the final plan. The sample 
allotment plan the Commission has 
developed is based upon the voluntary 
letters of intent filed in response to the 
Notice. The resultant sample allotment 
plan is included in appendix D of the full 
Report. It should be noted that there are 
still some uncertainties to be resolved 
regarding use of the expanded band in 
international border areas. Work 
continues on bilateral negotiations to 
finalize agreements on this matter. 
However, parties are advised that the 
sample allotment plan is subject to 
possible revisions, particularly in border 
areas. Since the sample allotment plan 
is primarily for illustrative purposes, 
these potential discrepancies are of little 
consequence.

74. The Report next considers the 
selection process for migrating stations. 
The Notice proposed to announce a 
filing window, wuthin which petitions for 
authority to move to the expanded band 
could be filed. Unlike the present 
application process, no showing would 
be required for the proposed new 
operation: technical information would 
address only the petitioner’s currently 
licensed station. All candidates would 
be required to operate Model I facilities 
(stereo optional) unless restricted by 
international agreements or special 
circumstances that warrant variations. 
Should the Commission rule favorably 
on the petition, it would specify the 
frequency to be used and any additional 
pertinent technical details, To receive

an assignment, successful petitioners 
would then be required to file a 
complete application on FCC Form 301.

75. The Commission remains 
convinced that the general approach 
outlined in the Notice is both a viable 
and an efficient approach to 
administering the selection process. The 
following summarizes the steps involved 
in developing the allotment plan:

(a) The Commission will issue a 
Public Notice announcing a filing 
window during which AM stations may 
file a petition for establishment of an 
allotment in the expanded band. No 
filing fee will be required for such 
petitions. After the filing window closes, 
the Commission will issue a Public 
Notice (for information purposes) that 
lists all stations that filed petitions.

(b) The Commission will extract 
relevant data from the petitions and 
enter the information into the database.

(c) The Commission will rank all 
petitions in accordance with the priority 
groups and improvement factors 
described in the Report and Order. The 
priority groups are: (1) Fulltime stations 
ranked according to sum of daytime and 
nighttime improvement ratios of: The 
composite area of interference caused, 
to the areas of service provided; (2) 
daytime stations located within the 
0.5mV/m-50% sky wave contours of 
Class I stations which are licensed to 
serve communities of 100,000 or more, 
that currently lack a fulltime aural 
service: (3) daytime-only stations ranked 
according to the ratio of: The composite 
area of daytime interference caused, to 
the area of daytime service provided.

(d) Based upon the overall ranking of 
the petitions performed in step (c), the 
Commission will produce the Allotment 
Plan.

(e) The Commission will then issue a 
Public Notice identifying the stations 
that are eligible to apply for 
authorizations associated with specific 
allotments. Stations not selected for 
migration will be given thirty (30) days 
to file for reconsideration of the 
Commission’s action with arguments 
limited to addressing errors in the 
selection process.

(f) After the allotment plan has 
become final and no longer subject to 
Commission reconsideration, the 
Commission will enter the allotment into 
the Commission’s AM Engineering Data 
Base. This entry will include: Location, 
frequency, whether or not AM stereo is 
to be used, and other generic technical 
information with regard to the particular 
allotment.

(g) Stations selected for migration will 
be afforded sixty (60) days from the date 
of allotment notice becoming final in

which to file an application for a CP on 
the allotted channel. The application 
should be filed on Form 301 and must be 
accompanied by the normal filing fee for 
such application.

(h) After acceptance of the application 
for filing, the Commission will then put 
the application on a cut-off list. The 
application will then be subject to 
petitions to deny but not to competing 
applications.

(i) After grant of the CP application 
and construction of the authorized 
facilities, the permittee will then file a 
covering license application on FCC 
Form 302. Licenses for stations in the 
1605-1705 kHz band will be issued for a 
term that is concurrent with the existing 
license for the operation in the 535-1605 
kHz band.

(j) One year after the initial allotment 
plan has become final (see (f) above), 
those allotments provided for in the 
initial allotment plan that have not been 
authorized (or for which timely 
applications are not pending) will be 
deleted from the Commission’s data 
base and the Commission will open a 
second filing window to allow for 
petitions by existing stations to migrate 
to the expanded band.

(k) Upon completion of the second 
filing window for petitions to migrate 
and the subsequent authorization 
procedures, the Commission will 
continue to monitor the migration 
process to assess the potential for 
adding additional stations to the band. 
As part of that assessment, the 
Commission will determine whether 
additional allotment windows will be 
utilized or whether to implement a 
traditional assignment scheme to best 
maximize the remaining available 
spectrum.

76. The Report now examines 
ownership limitations and a transition 
period. The favorable comments that the 
Commission has received in response to 
the proposals set forth in the Notice 
reinforces the Commission’s initial 
conclusion that temporary dual 
ownership and operational flexibility 
are essential to a successful transition to 
the expanded band. The Commission 
therefore finds it appropriate to adopt 
new ownership rules.

77. The Report adopts the proposal to 
add a note to the multiple ownership 
rules creating an exception to the 
duopoly rule that would permit the 
simultaneous ownership and operation 
of an expanded band and an existing 
band station with overlapping 5 mV/m 
contours for a fixed transition period 
initially set at 5 years. After the 
expiration of the transition period, the 
license for the existing band station will
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be surrendered. Considering the 
emphasis placed by commenters on 
flexibility regarding this issue, the 
Commission will monitor progress in the 
use of the expanded band during this 
period and grant an appropriate 
extension if factors affecting the overall 
development of the band warrant such 
action. These factors would include, 
among others, the economic viability of 
stand-alone expanded stations and the 
penetration of full-band receivers in the 
marketplace.

78. An exception will also be made to 
our national ownership rules allowing 
the numerical limit to be exceeded 
during this transitional phase. The 
Commission emphasizes, however, that 
following construction of the expanded 
band station, the license that would be 
issued if all terms of construction were 
to be met would be conditioned on the 
eventual surrender of the existing band 
license. As outlined in the Notice, during 
the interim the licensee would be 
prohibited from operating on one of its 
authorized frequencies and selling its 
operation on the other frequency. If a 
station is authorized to move to the 
expanded band, and the licensee later 
decides to operate on only its former 
frequency, the Commission will require 
it to surrender its expanded band 
authorization and its allotment would be 
deleted. After an expanded band station 
is licensed to operate and the transition 
period has expired, the existing band 
operation will go silent. Any application 
seeking the frequency of the former 
existing band operation will not 
“inherit” the previous station’s radiation 
rights, but will instead have to meet the 
standards in effect at the time of the 
filing.

79. The Commission will also permit 
simulcasting on both bands during the 
transition period. Not allowing for such 
duplication privileges would only act as 
a disincentive to broadcasters 
considering to move to the new band. It 
is vital to employ all means available to 
encourage broadcasters and listeners to 
utilize the new band. Considering the 
economic ramifications of such a move, 
we believe that same-service 
simulcasting for a transition period will 
only help in our efforts to encourage 
development of the new service.

80. Finally, the Commission 
acknowledges the separately pending 
Notice of Proposed Rule Making in MM 
Docket No. 91-140 (56 FR 26365, June 7, 
1991) regarding the possible revision of 
the radio multiple ownership rules. The 
notes that are being added to the current 
multiple ownership rules in order to 
accommodate the new AM expanded 
band will be adjusted, if necessary, to

reflect any comprehensive changes that 
may be made to the rules in that 
proceeding.

81. In this section, the Commission 
has adopted an appropriate set of rules 
for the expanded band which is 
intended to reduce interference in the 
existing band, while facilitating the 
prompt initiation of service in the new 
broadcasting spectrum. In this way the 
Commission intends to maximize the 
benefits to the AM service as a whole, 
due to the migration process. Of course, 
no improvement can be realized through 
these actions alone without the 
recognition by preferred migrators that 
such a move would be in their own best 
interests. The regulations adopted in this 
Report are intended to achieve that 
effect. The Commission stands 
committed to its objective of creating a 
model AM service in the expanded band 
that will ensure that the full potential of 
AM broadcasting can be realized.

82. The Commission now considers 
expanded band technical standards. The 
Notice proposed that the technical 
standards applying to the existing AM 
band apply generally to operations in 
the expanded band. These standards 
include minimum antenna efficiency and 
ground system requirements, antenna 
radiation characteristics, and blanketing 
restrictions.

83. The Commission remains 
convinced that these initial proposals 
will best serve the defined goals and the 
Report therefore adopts them in toto. By 
this action, the Commission establishes 
for use in the new spectrum, 
fundamental technical operating criteria 
that have been applied to AM 
broadcasting for many years. Use of 
such criteria links the existing and 
expanded bands by applying uniform 
and basic station operational 
characteristics and provides a known 
basis for developing the expanded band 
so as to achieve a significant degree of 
improvement of the AM service.

84. Lastly under the topic of migration, 
the Report analyzes city coverage for 
expanded band stations. The Notice 
proposed that stations in the expanded 
band be required to provide nighttime 
coverage of at least 50% of the principal 
community by the 5 mV/m or the 
interference-free contour, whichever 
value is greater. Nighttime coverage 
would be calculated using the RSS 
method without exclusion. Comment 
was also sought on the option of 
allowing the 50% coverage minimum on 
a temporary basis and ultimately 
returning to the 100/80% coverage 
standard presently in effect for the 
existing band.

85. Because the Commission believes 
that AM improvement will be 
accomplished only if facility changes 
which move the AM service in the 
direction of the adopted models are 
granted, resolution of this issue 
essentially requires the Commission, 
when determining whether to grant an 
application for migration to the 
expanded band, to balance the 
qualitative improvement of the AM 
service against the current minimum 
extent of service. Since signals 
propagate somewhat less efficiently at 
expanded band frequencies than in the 
existing band and close-in sites suitable 
for AM antennas are increasingly 
difficult (and expensive) to find, the 
Notice raised the possibility of relaxing 
coverage requirements to facilitate the 
relocation of preferred migrators.

86. Regarding those commenters 
urging that more than 50% coverage of 
the city be required, the Commission 
notes that this position does not address 
the desirability of facilitating preferred 
migrators, which was the basis for the 
coverage relaxation proposed. 
Furthermore, the limitations imposed on 
expanded band facilities (power limits, 
poorer propagation at higher 
frequencies) may make it difficult for 
migrating stations to serve their 
communities from existing sites. The 
Commission does not believe a 50% 
coverage requirement results in 
substandard stations. While less 
rigorous than the present standard, the 
50% requirement nonetheless ensures a 
signal of significant quality to the 
community of license and the added 
flexibility of a 50% coverage rule allows 
the maximum latitude consistent with 
the goals of community service for 
stations to locate expanded band 
facilities at cost effective locations

87. The final segment of the 
Commission’s strategy for rejuvenating 
the AM industry is consolidation. In 
order to achieve the goal of interference 
reduction in the existing AM band, the 
Notice sought comment on proposed 
changes to the Commission’s non­
technical policies and rules intended to 
motivate broadcasters to reduce 
interference in the band. Specifically, 
the proposed changes included: (1) 
Granting tax certificates to AM 
licensees who receive monetary 
compensation from another licensee to 
surrender a broadcast license or to 
modify an existing facility if those acts 
resulted in interference reduction: (2) 
relaxing the Commission’s multiple 
ownership rules to permit a licensee 
significantly reducing interference to co­
channel or adjacent channel stations to 
own AM stations whose 5 mV/m



64852  Federal Register /  Vol. 56, No. 239 /  Thursday, December 12, 1991 /  Rules and Regulations

contours overlap; and (3) possibly 
reimposing an AM-FM program 
nonduplication rule.

88. Regarding voluntary agreements, 
section 1071 of the Internal Revenue 
Code, 26 U.S.C. 1071, permits the 
Commission to issue a tax certificate to 
the seller of a regulated property when 
the sale will give effect to a new or 
changed Commission policy regarding 
the ownership or control of broadcast 
stations. A tax certificate enables the 
seller of the broadcast property to defer 
any capital gain it realizes by acquiring 
qualified replacement property within 
two years of the sale or by reducing the 
basis of other depreciable property. See 
26 U.S.C. 1033.

89. These tax certificates involve both 
the Commission and the Internal 
Revenue Service (“IRS”). The 
Commission’s responsibility in this 
regard is to determine whether the “sale 
or exchange of property” effectuates a 
new Commission policy. As a result of 
this proceeding, the Commission adopts 
a new policy to discourage ownership 
interests in AM stations causing 
interference and to encourage existing 
licensees to enter into voluntary 
agreements to reduce such interference. 
It is the Commission’s view that 
improvement in the technical quality of 
the AM service will promote the public 
interest objective of an overall 
competitive radio broadcasting service. 
Cf. T elecator N etw ork o f  A m erica, 58 
RR 2d 1443 (1985). To that end, the 
Commission will issue tax certificates to 
AM licensees receiving financial 
compensation for surrendering their 
licenses for cancellation. The tax 
certificates will be issued upon the 
surrendering of the AM license for 
cancellation.

90. These tax certificates will only be 
issued in response to agreements filed 
within three (3) years of the effective 
date of this Report. The Commission 
considers such transactions “necessary 
and appropriate to effectuate” its new 
policy of encouraging the reduction of 
interference in the AM band. The 
Commission notes, however, that the 
IRS makes the ultimate determination 
whether the statutory requirement of a 
"sale or exchange of property” has been 
met. The Commission further notes that 
a transaction involving the sale of a 
station and surrender of its license has 
traditionally been construed to involve a 
“sale or exchange of property” within 
the meaning of section 1071. See Policy 
Statement on Issuance of Tax 
Certificates, 92 FCC 2d 170 (1982). The 
Commission thinks a reasonable 
argument can be made than an 
agreement to surrender a license in

exchange for payment can be viewed as 
a sale or exchange within the meaning 
of section 1071. The tax certificates will 
be granted by the Commission in the 
circumstances described above, subject 
to IRS approval regarding the “sale or 
exchange of property” determination.

91. The Notice also proposed issuing 
tax certificates to those licensees that 
modify their facilities to reduce 
interference. While the Commission 
continues to encourage such voluntary 
agreements, it believes the issuance of 
tax certificates in such situations to be 
legally problematic as regards the 
statutory requirement of a “sale or 
exchange.” The Commission will, 
therefore, limit the issuance of tax 
certificates to situations involving a 
surrender of a license.

92. The Report next discusses the 
common ownership aspect of 
consolidation. In order to facilitate 
reduction of interference in the existing 
AM band, the Notice proposed to waive 
§ 73.3555(a)(1) of the Commission’s 
rules—the AM duopoly or contour 
overlap rule—on a case-by-case basis, 
to permit common ownership of two 
commercial AM stations with 
overlapping 5 mV/m contours if an 
applicant showed that a significant 
reduction in interference to adjacent or 
co-channel stations would accompany 
that common ownership. Simultaneous 
broadcasting of the same program on 
both stations would be permitted if the 
stations served substantially different 
markets or communities. In order to 
ensure that the promised interference 
reduction would result from the joint 
ownership, the Notice proposed to 
require applicants to submit, along with 
their waiver requests, contingent 
applications for the major or minor 
facilities change needed to achieve the 
necessary interference reduction.

93. After careful review of the 
comments, the Commission adopts the 
proposal made in the Notice limiting 
grant or waiver requests to those 
situations that result in interference 
reduction to co-channel or adjacent 
channel stations. In making our waiver 
decisions, however, the Commission will 
remain mindful of viewpoint diversity 
and market concentration and will 
consider these factors in conjunction 
with what will be accomplished by an 
interference reduction proposal. The 
Commission will require to be filed, 
along with waiver requests, contingent 
applications for major or minor facilities 
changes demonstrating the nature of the 
interference reduction to be 
accomplished. In view of the potentially 
wide range of factual circumstances in 
which beneficial interference reduction

may occur, the Commission declines to 
adopt a benchmark which a proposal 
must meet to be considered as one 
resulting in “significant” interference 
reduction. However, the Commission 
will be guided by factors such as those 
enunciated in our migration selection 
processes in determining whether a 
reduction is “significant.” Simulcasting 
on these commonly owned stations will 
be permitted if the stations serve 
substantially different markets or 
communities.

94. Because the radio multiple 
ownership rules may be modified 
pursuant to pending decisions 
developing from the above-cited Notice 
of Proposed Rule Making in MM Docket 
No. 91-140, the Commission 
acknowledges that a future rule revision 
may allow for commonly owned AM 
stations without any demonstration of 
interference reduction. At this juncture, 
however, the Commission’s goal is to 
improve the overall state of the AM 
service and to offer incentives to aid in 
attaining this goal within the parameters 
of this rule making. Any adjustment or 
expansion to the limited multiple 
ownership rule changes in this 
proceeding will be coordinated with any 
overall future changes that may be 
implemented with regard to these rules.

95. The last area of concern in the 
consolidation portion of the Report 
pertains to the Commission’s AM-FM 
programming nonduplication rule. The 
Notice sought comments on issues 
relating to whether the Commission 
should impose limits on AM-FM 
duplication. The Commission generally 
believes that encouraging separate 
programming by AM-FM combinations 
would effectively serve both the goals of 
promoting diversity and that of reducing 
interference and congestion in the AM 
service. However, because of the 
likelihood of substantially changed 
circumstances in the AM band, the 
Commission finds that such limits would 
currently be premature. Thus the Report 
does not adopt such restrictions. The 
Commission will revisit this issue at the 
end of three years to determine whether, 
informed by a more certain knowledge 
of the direction of the AM service, 
program duplication limitations are 
advisable.

96. In summary, the changes in the 
non-technical areas of the Commission’s 
rules and policies adopted in this report 
will serve to enhance the existing AM 
service through the achievement of 
overall interference reduction in the 
band. Likewise, the Commission’s 
decision to revisit the issue of imposing 
a program nonduplication requirement 
in three years will enable the
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Commission to assess the impact of 
today’s decisions on the AM service and 
better evaluate the need for program 
duplication limits. Moreover, adoption 
of changes such as the encouragement 
of voluntary arrangements to reduce 
interference through the issuance of tax 
certificates and the relaxation of the 
multiple ownership rules for those who 
can demonstrate significant reduction of 
interference to other AM stations, will 
help reshape the service and foster long­
term benefits so that it can reach its 
maximum potential.

97. The Notice next proposed that 
both Model I and Model II stations 
utilize stereo modulation and sought 
comment as to what decisions regarding 
stereo would be useful in this 
proceeding. Those commenters who 
opposed a mandatory AM stereo 
requirement have convinced the 
Commission that the provision of AM 
stereo in the existing band should 
remain a voluntary decision. Arguments 
of economic hardship are very 
persuasive for stations remaining in the 
existing band, since many of these 
stations are already in precarious 
financial situations and cannot afford 
the cost of converting their facilities to 
stereo operation.

98. However, in the case of AM 
stations that are migrating to the 
expanded band, the Commission 
believes that there is a compelling 
reason to provide an incentive for the 
use of AM stereo. The Commission 
considers AM stereo a valuable asset. 
Failure to encourage use of AM stereo 
would send a signal to receiver 
manufacturers and the public that the 
Commission is less than completely 
committed to the provision of a fully 
competitive service in the expanded 
band. Additionally, AM stereo 
operations in the expanded band would 
provide receiver manufacturers with an 
added incentive to produce receivers 
capable of stereo reception for the entire 
AM band. Accordingly, while the 
Commission encourages stereo 
operation in the existing band, it will 
provide a specific preference for stereo 
proponents in the expanded band. The 
incremental expense associated with the 
provision of AM stereo in a new facility 
is typically less than the cost of 
converting an old facility, and 
represents only a small percentage of 
the total cost of building a new AM 
station.

99. To encourage migrating stations to 
acquire the advanced technology 
associated with AM stereo at the start, 
migration preferences will be offered for 
those existing band stations which, 
when filing petitions for expanded band

allotments, express their commitment to 
use of AM stereo for their proposed 
expanded band operation. Under this 
approach the Commission will favor a 
migrator who proposes stereo over one 
who does not, where the difference in 
their improvement factors is not 
sufficient to outweigh the benefits of 
stereo operation.

100. The stereo preference will be 
applied in this manner. As explained 
above, petitions for allotments of 
expanded band channels submitted by 
existing stations will be arranged in 
each priority group in order of the 
improvement factor calculated for each 
petitioner. Allotments will be made one- 
by-one beginning with the highest 
improvement factor. During this process, 
the Commission may find that an 
allotment under consideration 
(candidate allotment) is mutually 
exclusive with one or more previously 
selected allotments (established 
allotments) and cannot be 
accommodated in the expanded band. 
The Commission will substitute the 
candidate allotment for a previously 
established allotment provided all of the 
following conditions are met:

(1) The petitioner for the candidate 
allotment has made a written 
commitment to the use of AM stereo and 
the petitioner for the established 
allotment has not;

(2) The difference between the 
improvement factors associated with the 
candidate and established allotments 
does not exceed 10% of the improvement 
factor of the candidate allotment;

(3) The substitution will not require 
the displacement of more than one 
established allotment; and

(4) Both the candidate allotment and 
the established allotment are within the 
same priority group [e.g., fulltime 
stations).

101. The Report next decides not to 
provide any specific allocation of an 
expanded band frequency for Travelers 
Information Stations (TIS) on a primary 
basis. However, the support for TIS 
operation on a secondary basis 
throughout the AM band (535-1705 kHz) 
appears substantial. The great number 
of frequencies on which TIS assignment 
would be possible would more than 
offset the loss, in a few areas, of the 
frequency 1610 kHz.3

102. Multiple channel assignment 
flexibility for TIS offers possibilities of 
locating TIS where it can function 
optimally, with the option of selecting a 
frequency with a recognized absence of

3 See § 90.242 of the rules in connection with the 
allotment plan to be developed in order to 
determine the continued usability of 1610 kHz in 
any given area.

interference from broadcast stations, or 
even to provide multiple channel 
coverage for a given area. Therefore, the 
Commission amends § 90.242 of its rules 
to permit the authorization of TIS, on a 
secondary basis, on an assignable 
frequency in the AM band. Since TIS 
operation is secondary to AM broadcast 
station operation, TIS applicants must 
protect broadcast assignments in the 
535-1605 kHz band and allotments in the 
1605-1705 kHz band. Additionally, 
changes will be made to part 2, Table of 
Frequency Allocations, § 2.106 of the 
rules.

103. The Commission also concludes 
that no change should be made in the 
current showings required of TIS 
applicants. While sympathetic to the 
requests of TIS interests to augment TIS 
service to some extent, the Commission 
finds that the current record lacks the 
technical specifics necessary for such an 
action. In addition, the Notice did not 
contemplate any changes and 
consideration of such changes is beyond 
the scope of this proceeding. The next 
several years should be a period in 
which significant changes are made in 
many AM stations’ facilities. The 
Commission does not believe that such
a dynamic operating environment is one 
which is conducive to the development 
of enhanced technical standards for TIS 
The resolution of any unique difficulties 
associated with the installation of a 
particular TIS can be handled on a 
waiver basis. The Report determines 
that the recommendation that TIS 
operation be permitted in the FM band 
is also outside the scope of this 
proceeding.

104. Finally, the Commission turns to 
the issue of whether receiver 
manufacturers should be encouraged to 
modify their designs for AM radios, and, 
if so, what form that encouragement 
should take. The Notice proposed to 
establish criteria for a “single 
hypothetical model” AM receiver 
possessing “desirable and yet affordable 
performance attributes” to be used as a 
“reference” model to induce 
manufacturers to “make significant 
improvements in the performance of AM 
tuners.” The NRSC draft 
recommendations were proposed as the 
basis for this model.

105. After a review of the evidence 
established in this proceeding, the 
Commission elects to proceed with the 
proposal as outlined in the Notice to use 
the recommendations of the NRSC in the 
spectrum planning assumptions. As 
stated in the Notice, the Commission 
intends to treat them as 
recommendations to the receiver 
industry, not requirements. In a related
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action, the Commission encouraged AM 
stations to implement NRSC-1 audio 
pre-emphasis in addition to requiring 
them to comply with NRSC-2, which 
sets the standard for the transmitted 
AM signal envelope. A logical follow-up 
to that effort would appear to be the 
adoption by the receiver manufacturers 
of the NRSC-3 receiver specifications, 
which match receiver bandwidth 
characteristics to those set for 
transmitters. The Commission will at 
appropriate intervals publish a list of 
those receivers that meet the NRSC-3 
standard or which are comparable so 
that consumers can make an informed 
choice when purchasing AM radios.

106. Although advocated by a number 
of commenters, the Commission is not 
including in the receiver model any 
specifications with respect to 
stereophonic reception. The two most 
frequently suggested specifications were 
that: (1) Any receiver capable of FM 
stereophonic reception should also be 
capable of AM stereophonic reception, 
and (2) all AM stereophonic receivers 
should be capable of receiving and 
decoding both the Motorola and the 
Kahn stereophonic transmission 
systems. A consumer who chooses to 
listen to musical programming on FM 
and news programming on AM should 
not be forced to purchase a stereophonic 
AM receiver. Therefore, the Report does 
not mandate that AM-FM receivers 
capable of receiving FM stereo signals 
must also be capable of receiving AM 
stereo signals. Nevertheless, receiver 
manufacturers are encouraged to 
include AM stereo reception capability 
with NRSC-3 performance 
characteristics in their receivers.

107. The Notice included proposed 
rules related to the specific issues 
addressed in this proceeding as well as 
a general revision of the existing AM 
rules. Most comments echoed the 
Commission's position that the proposed 
revisions were indeed valuable and 
necessary from the standpoint of 
administrative accuracy.

108. A specific rule change proposed 
in the Notice addressed the lack of 
specific direction contained within
§ 73.152 regarding the filing of 
directional antenna pattern 
augmentation applications. The 
proposed language would clearly 
enunciate the instructions that had been 
longstanding Commission staff policy. 
The rule would not include procedures 
which would promote efficient use of 
AM spectrum and, with the aid of these 
instructions, eliminate numerous 
amendments to applications which are 
routinely found to be not in compliance 
with policy. Additionally, the

Commission concludes, based on the 
majority of the comments, that 
directional pattern augmentation should 
be available to stations in the expanded 
band for those operations in need of this 
procedure where the maximum 
allowable radiation is not exceeded. 
Stations would need to consider using 
this process within the context of 
maintaining a radiation equivalence 
toward other allotments or areas of 
protection where the value of the 
radiated fields do not approach the 
maximum allowable limits.

109. On March 29,1990, we released 
an Order that curtailed the filing of most 
applications for new or changed AM 
facilities. The Commission believes this 
restriction upon the filing of applications 
of new and changed AM facilities is no 
longer necessary and it will be removed 
as a seventy (70) days from the date of 
the adoption of this Report.

110. In the Notice the Commission 
stated its desire to minimize the use of 
directional antennas in the expanded 
band. In the relatively few instances 
that simple directional antennas would 
be utilized, the Notice proposed 
significantly less burdensome 
requirements for measurement data for 
demonstrating pattern radiation 
compliance by removing the 
measurements required by § 73.151
(a)(l)(ii) and (a)(l)(iii). The Report 
concludes that for simple directional 
antennas systems in the expanded band 
(those utilizing two towers), the 
Commission will require measured 
radials only in the directions for which 
the proposed allotment is short-spaced 
with another co-channel or adjacent 
channel allotment. This action will 
ensure that equivalent protection is 
provided to all expanded band facilities. 
The Commission further finds that in the 
isolated instances where a directional 
antenna system of more than two 
towers is used in the expanded band, 
full proof-of-performance requirements 
will apply.

111. Finally, a number of changes are 
made to part 2, Table of Frequency 
Allocations, § 2.106 of the rules, in 
addition to those described in the 
section on the Traveler’s Information 
Service, to implement the AM band 
expansion and to modify the conditions 
for non-broadcast use of the band 1605- 
1705 kl Iz. These changes were proposed 
in the Notice and no comments were 
received on these subjects. In general, 
they reflect the Commission’s decision 
to use that band for broadcast operation 
while continuing to permit operation of 
existing non-broadcast station, provided 
interference is not caused to broadcast 
stations.

112. In summary, in this Report and 
Order the Commission has taken a 
number of major steps to improve 
technical standards and thus to reduce 
the level interference in the existing 
band, to encourage certain existing 
licensees to move into the expanded 
portion of the AM band, and to 
consolidate existing broadcasting 
facilities in order to further reduce 
congestion and interference in the 
existing band. The Commission has 
taken these steps in order to slow or 
reverse the trends in this band towards 
rising congestion and interference and 
declining listening audiences. While 
aware that the actions of broadcasters 
and listeners will ultimately determine 
the future direction of AM radio, the 
Commission believes that the changes 
made in this Report will allow 
broadcasters to make changes that may 
greatly enhance their competitive 
position relative to other audio outlets.

Administrative Matters

113. Because the Commission is now 
issuing this Report and Order and 
closing this docket, it will also lift the 
freeze on AM applications on the 
effective date of this Report and Order. 
The Commission will begin accepting 
applications for modifications of 
existing AM stations and applications 
for new AM stations in the existing AM 
band. Such applications will be required 
to comply with the new technical 
standards that are adopted today. 
Applications currently on file that have 
been “cut-off’ will not be required to 
amend. All others will be given sixty 
(60) days from the effective date of this 
Report and Order to file amendments to 
satisfy the requirements of the revised 
rules.

114. In Appendix D of the full Report, 
the Commission describes an example 
allotment plan for the expanded band 
that conforms to our new technical 
requirements. At a date to be Specified 
in the future, the Commission will 
announce a filing window during which 
existing licensees will be allowed to file 
petitions to operate a station in the 
expanded band. Such petitioners will be 
required to comply with all relevant 
technical rules.

115. The Report and Order in MM 
Docket No. 89-46 adopted significant 
revisions to the rules and policies 
concerning interference reduction 
agreements, elimination of the 
“grandfathering” of deleted AM 
facilities, contingent applications, local 
service floor, and competing 
applications. The Report and Order in 
MM Docket No. 88-508 adopted changes 
to the Rules for calculating skywave
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field strength utilizing a new, more 
accurate skywave propagation model 
that better depicts nighttime skywave 
service and interference on all channels. 
In the Report and Order in MM Docket 
No. 88-510, the Commission substituted 
new groundwave propagation curves for 
the current curves which allows better 
prediction of groundwave service and 
interference. In those actions, the 
Commission specifically stated that the 
effective date of the revisions would be 
established in this proceeding. 
Accordingly, the appropriate language is 
included in this Report and Order, and 
as stated in the Federal Register notices 
of all three decisions, the revised rules 
are included in the amended text of this 
action.

Final Regulatory Flexibility Analysis 
Statement

116. Pursuant to the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605, it is 
certified that this decision will have a 
significant impact on a substantial 
number of entities by enacting rules and 
policies intended to augment the 
increasingly declining role of AM radio 
in the competitive marketplace. The goal 
of this proceeding is to facilitate an 
overall improvement and revitalization 
of AM broadcast service. Thus, small 
businesses associated with AM radio 
will be effected beneficially, both short 
term and long term, by the action taken 
in this Report and Order.

117. It is again important to note that 
in reaching the decisions made in this 
Report and Order, the focus has indeed 
been on those measures that will attain 
the objective of AM service restoration, 
rather than on measures that might more

directly benefit one or more segments of 
the industry itself. Therefore, those 
whose interests have not been fully 
realized by these actions should note 
that the Commission has attempted to 
balance their individual perspectives 
and needs with the ultimate goal of 
promoting the revitalization of the AM 
broadcast service as a whole. However, 
the overall view of this proceeding is 
that this revitalization of the AM band 
outweighs any particular broadcaster’s 
individual perceived needs or desires. 
The complete text of this Final 
Regulatory Flexibility Analysis may be 
found in the full text of this Report and 
Order.

Ordering Clauses
118. Accordingly, it  is  ord ered  that 

pursuant to the authority contained in 
sections 4 and 303 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154 and 303, 47 CFR 
parts 2, 73, and 90 are amended as set 
forth below, the effective date is 
contingent upon approval by OMB; a 
Notice announcing the specific effective 
date will be placed in the Federal 
Register when it becomes available.

119. It is  fu rther ord ered  that the 
freeze currently in effect on AM 
broadcast station applications is lifted, 
the effective date of its removal is 
contingent upon approval by OMB, and 
also upon OMB approval of revised FCC 
application Forms 301 and 302; a Notice 
announcing the specific effective date 
will be placed in the Federal Register 
when it becomes available.

120. It is  fu rther ord ered , that the 
amendments to Part 73 of the 
Commission’s Rules adopted April 12,

1990, in MM Dockets No. 88-508, 88-510, 
and 89-46, are effective contingent upon 
approval by OMB; a Notice will be 
placed in the Federal Register 
announcing the specific effective date 
when it becomes available.

121. It is  fu rther ordered , that the 
petition for rule making filed May 25, 
1989 by Earl J. Weinreb is denied.

122. It is  fu rther ord ered  that MM 
Docket No. 87-267 is terminated.

List of Subjects

47 CFR parts 2 an d  90

Radio.

47 CFR Part 73

Radio broadcasting.
Federal Communications Commission. 
William F. Caton,
Acting Secretary.

Amendatory Text

Part 2 of title 47 of the CFR is 
amended as follows:

PART 2—[AMENDED]

1. The authority citation for part 2 
continues to read as follows:

Authority: 47 U.S.C. 154 and 303

2. Section § 2.106 is amended by 
revising the 535-1605 kHz band, by 
adding US321, by revising footnotes 
US221, US238, US299, NG128 and 480 
(International footnotes) and by 
removing footnote US237 as follows:

§ 2.106 Table of frequency allocations. 
* * * * *

United States Table

Government Non-government

Allocation kHz Allocation kHz

FCC Use Designators

Rule Part(s) Special-Use Frequencies

(4) (5) (6) (7)

535-1705.

480 US238, US299, US321,

535-1705 BROADCASTING

480 US238, US299, US321,
NG128.

RADIO BROADCASTING (AM) (73). Alaska Fixed 
(80). Auxiliary Broadcasting (74). Private Land 
Mobile (90).

535-1705 kHz: Travelers Information.

" * * ♦ ♦
US221 In the 525-535 kHz band, the mobile 

service is limited to distribution of public 
service information from Travelers 
Information Stations operating on 530 kHz.
*  *  *  *  *

US238 The 1605-1705 kHz band is allocated 
to the radiolocation service on a secondary 
basis.

US299 The 1615-1705 kHz band in Alaska 
is also allocated to the maritime mobile 
services and the Alaska fixed service on a 
secondary basis to Region 2 broadcast 
operations.
* * * * *

US321 The 535-1705 kHz band is also 
allocated to the mobile service on a 
secondary basis for the distribution of public 
service information from Travelers

Information Stations operating on 10 kHz 
spaced channels from 540 to 1700 kHz. 
* * * * *

NG128 In the 535-1705 kHz band, AM 
broadcast licensees or permittees may use 
their AM carrier on a secondary basis to 
transmit signals intended for both broadcast 
and non-broadcast purposes. In the 88-108 
MHz band, FM broadcast licensees or 
permittees are permitted to use subcarriers 
on a secondary basis to transmit signals
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intended for both broadcast and non­
broadcast purposes. In the 54-72, 76-88,174- 
216 and 740-890 MHz bands, TV broadcast 
licensees or permittees are permitted to use 
subcarriers on a secondary basis for both 
broadcast and non-broadcast purposes. 
* * * * *

480 In Region 2, the use of the 1605-1705 
kHz band by stations of the broadcasting 
service is subject to the Plan established by 
the Regional Administrative Radio 
Conference (Rio de Janeiro, 1988).

In Region 2, in the 1625-1705 kHz band, the 
relationship between the broadcasting, fixed 
and mobile services is shown in No. 419. 
However, the examination of frequency 
assignments to stations of the fixed and 
mobile services in the 1625-1705 kHz band 
under No. 1241 shall take account of the 
allotments appearing in the plan established 
by the Regional Administrative Radio 
Conference (Rio de Janeiro, 1988). 
* * * * *

Part 73 of title 47 of the CFR is 
amended as follows:

PART 73—[AMENDED]

3. The authority citation for part 73 
continues to read as follows:

Authority: 47 U.S.C. 154 and 303.

4. Section 73.14 is amended by 
removing the Note following the 
definition of AM broadcast channel, by 
removing the definitions of Dominant 
station and Secondary AM station, by 
revising the definitions of AM broadcast 
band, AM broadcast channel, AM 
broadcast station, Main channel, 
Maximum percentage of modulation and 
Stereophonic channel, and by adding 
definitions of Model I and Model II 
facilities, to read as follows:

§ 73.14 AM broadcast definitions.
AM broadcast band. The band of 

frequencies extending from 535 to 1705 
kHz.

AM broadcast channel. The band of 
frequencies occupied by the carrier and 
the upper and lower sidebands of an 
AM broadcast signal with the carrier 
frequency at the center. Channels are 
designated by their assigned carrier 
frequencies. The 117 carrier frequencies 
assigned to AM broadcast stations begin 
at 540 kHz and progress in 10 kHz steps 
to 1700 kHz. (See § 73.21 for the 
classification of AM broadcast 
channels).

AM broadcast station. A broadcast 
station licensed for the dissemination of 
radio communications intended to be 
received by the public and operated on 
a channel in the AM broadcast band. 
* * * * *

Main channel. The band of audio 
frequencies from 50 to 10,000 Hz which 
amplitude modulates the carrier.

Maximum percentage of modulation. 
The greatest percentage of modulation 
that may be obtained by a transmitter 
without producing in its output, 
harmonics of the modulating frequency 
in excess of those permitted by these 
regulations. (See § 73.1570) 
* * * * *

Model I facility. A station operating in 
the 1605-1705 kHz band featuring 
fulltime operation with stereo, 
competitive technical quality, 10 kW 
daytime power, 1 kW nighttime power, 
non-directional antenna (or a simple 
directional antenna system), and 
separated by 400-800 km from other co­
channel stations.

Model II facility. A station operating 
in the 535-1605 kHz band featuring 
fulltime operation, competitive technical 
quality, wide area daytime coverage 
with nighttime coverage at least 15% of 
the daytime coverage. 
* * * * *

Stereophonic channel. The band of 
audio frequencies from 50 to 10,000 Hz 
containing the stereophonic information 
which modulates the radio frequency 
carrier.
* * * * *

5. Section 73.21 is revised to read as 
follows:

§ 73.21 Classes of AM broadcast channels 
and stations.

(a) C lear chan n el. A clear channel is 
one on which stations are assigned to 
serve wide areas. These stations are 
protected from objectionable 
interference within their primary service 
areas and, depending on the class of 
station, their secondary service areas. 
Stations operating on these channels are 
classified as follows:

(1) C lass A station . A Class A station 
is an unlimited time station that 
operates on a clear channel and is 
designed to render primary and 
secondary service over an extended 
area and at relatively long distances 
from its transmitter. Its primary service 
area is protected from objectionable 
interference from other stations on the 
same and adjacent channels, and its 
secondary service area is protected from 
interference from other stations on the 
same channel. (See § 73.182). The 
operating power shall not be less than 
10 kW nor more than 50 kW. (Also see
§ 73.25(a)).

(2) C lass B  station , A Class B station 
is an unlimited time station which is 
designed to render service only over a 
primary service area. Class B stations 
are authorized to operate with a 
minimum power of 0.25 kW (or, if less 
than 0.25 kW, an equivalent RMS 
antenna field of at least 141 mV/m at 1

km) and a maximum power of 50 kW, or 
10 kW for stations that are authorized to 
operate in the 1605-1705 kHz band.

(3) C lass D station. A  Class D station 
operates either daytime, limited time or 
unlimited time with nighttime power 
less than 0.25 kW and an equivalent 
RMS antenna field of less than 
141 mV/m at one km. Class D stations 
shall operate with daytime powers not 
less than 0.25 kW nor more than 50 kW. 
Nighttime operations of Class D stations 
are not afforded protection and must 
protect all Class A and Class B 
operations during nighttime hours. New 
Class D stations that had not been 
previously licensed as Class B will not 
be authorized.

(b) R egion al Channel. A regional 
channel is one on which Class B and 
Class D stations may operate and serve 
primarily a principal center of 
population and the rural area contiguous 
thereto.

Note: Until the North American Regional 
Broadcasting Agreement (NARBA) is 
terminated with respect to the Bahama 
Islands and the Dominican Republic, 
radiation toward those countries from a Class 
B station may not exceed the level that would 
be produced by an omnidirectional antenna 
with a transmitted power of 5 kW, or such 
lower level as will comply with NARBA 
requirements for protection of stations in the 
Bahama Islands and the Dominican Republic 
against objectionable interference.

(c) L oca l channel. A local channel is 
one on which stations operate unlimited 
time and serve primarily a community 
and the suburban and rural areas 
immediately contiguous thereto.

(1) C lass C station . A Class C station 
is a station operating on a local channel 
and is designed to render service only 
over a primary service area that may be 
reduced as a consequence of 
interference in accordance with § 73.182. 
The power shall not be less than 0.25 
kW, nor more than 1 kW. Class C 
stations that are licensed to operate 
with 0.1 kW may continue to do so.

§ 73.22 [Removed]
6. Section 73.22 is removed.
7. Section 73.3570 is redesignated as 

§ 73.23 and revised to read as follows:

§ 73.23 AM broadcast station applications 
affected by international agreements.

(a) Except as provided in paragraph
(b) of this section, no application for an 
AM station will be accepted for filing if 
authorization of the facilities requested 
would be inconsistent with international 
commitments of the United States under 
treaties and other international 
agreements, arrangements and 
understandings. (See list of such 
international instruments in
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§ 73.1650(b)). Any such application that 
is inadvertently accepted for filing will 
be dismissed.

(b) AM applications that involve 
conflicts only with the North American 
Regional Broadcasting Agreement 
(NARBA), but that are in conformity 
with the remaining treaties and other 
international agreements listed in
§ 73.1650(b) and with the other 
requirements of this part 73, will be 
granted subject to such modifications as 
the FCC may subsequently find 
appropriate, taking international 
considerations into account.

(c) In the case of any application 
designated for hearing on issues other 
than those related to consistency with 
international relationships and as to 
which no final decision has been 
rendered, whenever action under this 
section becomes appropriate because of 
inconsistency with international 
relationships, the applicant involved 
shall, notwithstanding the provisions
§ § 73.3522 and 73.3571, be permitted to 
amend its application to achieve 
consistency with such relationships. In 
such cases the provisions of § 73.3605(c) 
will apply.

(d) In some circumstances, special 
international considerations may require 
that the FCC, in acting on applications, 
follow procedures different from those 
established for general use. In such 
cases, affected applicants will be 
informed of the procedures to be 
followed.

8. In § 73.24, the Note following 
paragraph (b) is removed, paragraph (e) 
is revised, paragraph (h) is revised, 
paragraph (i) is removed, paragraph (j) 
is redesignated as (i) and is revised, and 
paragraph (k) is redesignated as (j), as 
follows:

§ 73.24 Broadcast facilities; showing 
required.
*  *  *  *  *

(e) That the technical equipment 
proposed, the location of the transmitter, 
and other technical phases of operation 
comply with the regulations governing 
the same, and the requirements of good 
engineering practice. 
* * * * *

(h) That, in the case of an application 
for a Class B or Class D station on a 
clear channel, the proposed station 
would radiate, during two hours 
following local sunrise and two hours 
preceding local sunset, in any direction 
toward the 0.1 mV/m groundwave 
contour of a co-channel United States 
Class A station, no more than the 
maximum value permitted under the 
provisions of § 73.187.

(i) That, for all stations, the daytime 5 
mV/m contour encompasses the entire

principal community to be served. That, 
for stations in the 535-1605 kHz band, 
80% of the principal community is 
encompassed by the nighttime 5 mV/m 
contour or the nighttime interference- 
free contour, whichever value is higher. 
That, for stations in the 1605-1705 kHz 
band, 50% of the principal community is 
encompassed by the 5 mV/m contour or 
the nighttime interference-free contour, 
whichever value is higher. That, Class D 
stations with nighttime authorizations 
need not demonstrate such coverage 
during nighttime operation. 
* * * * *

9. In § 73.25, paragraphs (a)(1), (a)(2),
(a)(2)(i), (a)(2)(ii) and (a)(2)(iii) are 
removed, and the heading, paragraphs
(a), (b), and (c) and the Note following 
paragraph (b) are revised to read as 
follows:

§ 73.25 Clear channels; Class A, Class B 
and Class D stations.
* * * * *

(a) On each of the following channels, 
one Class A station may be assigned, 
operating with power of 50 kW: 640, 650, 
660, 670, 700, 720, 750, 760, 770, 780, 820, 
830, 840, 870, 880, 890,1020,1030,1040, 
1100,1120,1160,1180,1200, and 1210 
kHz. In Alaska, these frequencies can be 
used by Class A stations subject to the 
conditions set forth in § 73.182(a)(l)(ii). 
On the channels listed in this paragraph, 
Class B and Class D stations may be 
assigned.

(b) To each of the following channels 
there may be assigned Class A, Class B 
and Class D stations: 680, 710, 810, 850, 
940,1000,1060,1070,1080,1090,1110, 
1130,1140,1170,1190,1500,1510,1520, 
1530,1540,1550, and 1560 kHz.

Note: Until superseded by a new 
agreement, protection of the Bahama Islands 
shall be in accordance with NARBA. 
Accordingly, a Class A, Class B or Class D 
station on 1540 kHz shall restrict its signal to 
a value no greater than 5 fiV/na groundwave 
or 25 p.V/m-10% sky wave at any point of land 
in the Bahama Islands, and such stations 
operating nighttime (i.e., sunset to sunrise at 
the location of the U.S. station) shall be 
located not less than 650 miles from the 
nearest point of land in the Bahama Islands.

(c) Class A, Class B and Class D 
stations may be assigned on 540, 690,
730, 740, 800, 860, 900, 990,1010,1050, 
1220,1540,1570, and 1580 kHz.

10. Section 73.26 is revised to read as 
follows:

§ 73.26 Regional channels; Class B and 
Class D stations.

(a) The following frequencies are 
designated as regional channels and are 
assigned for use by Class B and Class D 
stations: 550, 560, 570, 580, 590, 600, 610, 
620, 630, 790,910, 920, 930,950, «60, 970,

980,1150,1250,1260,1270,1280,1290, 
1300,1310,1320,1330,1350,1360,1370, 
1380,1390,1410,1420,1430,1440,1460, 
1470,1480,1590,1600,1610,1620,1630, 
1640,1650,1660,1670,1680,1690, and 
1700 kHz.

(b) Additionally, in Alaska, Hawaii, 
Puerto Rico, and the U.S. Virgin Islands 
the frequencies 1230,1240,1340,1400, 
1450, and 1490 kHz are designated as 
Regional channels,, and are assigned for 
use by Class B stations. Stations 
formerly licensed to these channels in 
those locations as Class C stations are 
redesignated as Class B stations.

11. Section 73.27 is revised to read as 
follows:

§ 73.27 Local channels; Class C stations.
Within the conterminous 48 states, the 

following frequencies are designated as 
local channels, and are assigned for use 
by Class C stations: 1230,1240,1340, 
1400,1450, and 1490 kHz.

12. In § 73.28, paragraph (a) is 
removed, paragraph (b) is redesignated 
as paragraph (a) and revised, and 
paragraph (c) is redesignated as (b), as 
follows:

§ 73.28 Assignment of stations to 
channels.

(a) The Commission will not make an 
AM station assignment that does not 
conform with international requirements 
and restrictions on spectrum use that the 
United States has accepted as a 
signatory to treaties, conventions, and 
other international agreements. See 
§ 73.1650 for a list of pertinent treaties, 
conventions and agreements, and 
§ 73.23 for procedural provisions 
relating to compliance with them. 
* * * * *

13. Section 73.29 is revised to read as 
follows:

§ 73.29 Class C stations on regional 
channels.

No license will be granted for the 
operation of a Class C station on a 
regional channel.

14. A new § 73.30 is added to read as 
follows:

§73.30 Petition for authorization of an 
allotment in the 1605-1705 kHz band.

(a) Any party interested in operating 
an AM broadcast station on one of the 
ten channels in the 1605-1705 kHz band 
must file a petition for the establishment 
of an allotment to its community of 
license. Each petition must include the 
following information:

(1) Name of community for which 
allotment is sought;

(2) Frequency and call letters of the 
petitioner’s existing AM operation; and
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(3) Statement as to whether or not AM 
stereo operation is proposed for the 
operation in the 1605-1705 kHz band.

(b) Petitions are to be filed during a 
filing period to be determined by the 
Commission. For each filing period, 
eligible stations will be allotted 
channels based on the following steps:

(1) Stations are ranked in descending 
order according to the calculated 
improvement factor.

(2) The station with the highest 
improvement factor is initially allotted 
the lowest available channel.

(3) Successively, each station with the 
next lowest improvement factor, is 
allotted an available channel taking into 
account the possible frequency and 
location combinations and relationship 
to previously selected allotments. If a 
channel is not available for the subject 
station, previous allotments are 
examined with respect to an alternate 
channel, the use of which would make a 
channel available for the subject station.

(4) When it has been determined that, 
in accordance with the above steps, no 
channel is available for the subject 
station, that station is no longer 
considered and the process continues to 
the station with the next lowest 
improvement factor.

(c) If awarded an allotment, a 
petitioner will have sixty (60) days from 
the date of public notice of selection to 
file an application for construction 
permit on ECC Form 301. (See §§73.24 
and 73.37(e) for filing requirements). 
Unless instructed by the Commission to 
do otherwise, the application shall 
specify Model I facilities. (See § 73.14). 
Upon grant of the application and 
subsequent construction of the 
authorized facility, the applicant must 
file a license application on FCC Form 
302.

Note 1: Until further notice by the 
Commission, the filing of these petitions is 
limited to licensees of existing AM stations 
(excluding Class C stations) operating in the 
535-1605 kHz band. Selection among 
competing petitions will be based on 
interference reduction. Notwithstanding the 
exception in Note 4, within each operational 
category, the station demonstrating the 
highest value of improvement factor will be 
afforded the highest priority for an allotment, 
with the next priority assigned to the station 
with next lowest value, and so on, until 
available allotments are filled.

Note 2: The Commission will periodically 
evaluate the progress of the movement of 
stations from the 535-1605 kHz band to the 
1605-1705 kHz band to determine whether the 
1605-1705 kHz band should continue to be 
administered on an allotment basis or 
modified to an assignment method. If 
appropriate, the Commission will later 
develop further procedures for use of the 
1605-1705 kHz band by existing station 
licensees and others.

Note 3: Existing fulltime stations are 
considered first for selection as described in 
Note 1. In the event that an allotment 
availability exists for which no fulltime 
station has filed a relevant petition, such 
allotment may be awarded to a licensed 
Class D station. If more than one Class D 
station applies for this migration opportunity, 
the following priorities will be used in the 
selection process: First priority—A Class D 
station located within the 0.5 mV/m-50% 
contour of a U.S. Class A station and licensed 
to serve a community of 100,000 or more, for 
which there exists no local fulltime aural 
service: second priority—Class D stations 
ranked in order of improvement factor, from 
highest to lowest, considering only those 
stations with improvement factors greater 
than zero.

Note 4: The preference for AM stereo in the 
expanded band will be administered as 
follows: When an allotment under 
consideration (candidate allotment) conflicts 
with one or more previously selected 
allotments (established allotments) and 
cannot be accommodated in the expanded 
band, the candidate allotment will be 
substituted for the previously established 
allotment provided that: The petitioner for 
the candidate allotment has made a written 
commitment to the use of AM stereo and the 
petitioner for the established allotment has 
not; the difference between the ranking 
factors associated with the candidate and 
established allotments does not exceed 10% 
of the ranking factor of the candidate 
allotment: the substitution will not require the 
displacement of more than one established 
allotment: and both the candidate allotment 
and the established allotment are within the 
same priority group.

15. Section 73.35 is added to read as 
follows:

§73.35 Calculation of improvement 
factors.

A petition for an allotment (See 
§73.30) in the 1605-1705 kHz band filed 
by an existing fulltime AM station 
licensed in the 535-1605 kHz band will 
be ranked according to the station’s 
calculated improvement factor. (See 
§73.30). Improvement factors relate to 
both nighttime and daytime interference 
conditions and are based on two distinct 
considerations: (a) Service area lost by 
other stations due to interference caused 
by the subject station, and (b) service 
area of the subject station. These 
considerations are represented by a 
ratio. The ratio consists, where 
applicable, of two separate additive 
components, one for nighttime and one 
for daytime. For the nighttime 
component, to determine the numerator 
of the ratio (first consideration), 
calculate the RSS and associated 
service area of the stations (co- and 
adjacent channel) to which the subject 
station causes nighttime interference. 
Next, repeat the RSS and service area 
calculations excluding the subject

station. The cumulative gain in the 
above service area is the numerator of 
the ratio. The denominator (second 
consideration) is the subject station’s 
interference-free service area. For the 
daytime component, the composite 
amount of service lost by co-channel 
and adjacent channel stations, each 
taken individually, that are affected by 
the subject station, excluding the effects 
of other assignments during each study, 
will be used as the numerator of the 
daytime improvement factor. The 
denominator will consist of the actual 
daytime service area (0.5 mV/m 
contour) less any area lost to 
interference from other assignments.
The value of this combined ratio will 
constitute the petitioner’s improvement 
factor. Notwithstanding the 
requirements of §73.153, for uniform 
comparisons and simplicity, 
measurement data will not be used for 
determining improvement factors and 
FCC figure M-3 ground conductivity 
values are to be used exclusively in 
accordance with the pertinent 
provisions of §73.183(c)(l).

16. Section 73.37 is revised to read as 
follows:

§73.37 Applications for broadcast 
facilities, showing required.

(a) No application will be accepted for 
a new station if the proposed operation 
would involve overlap of signal strength 
contours with any other station as set 
forth below in this paragraph: and no 
application will be accepted for a 
change of the facilities of an existing 
station if the proposed change would 
involve such overlap where there is not 
already such overlap between the 
stations involved:

Frequency
separation

(kHz)

Contour of 
proposed 

station 
(classes B, 
C and D) 
(mV/m)

Contour of any other 
station (mV/m)

0................... 0.005 0.100 (Class A).
0.025 0.500(0ther classes).
0.500 0.025 (All classes).

10................. 0.250 0.500(AII classes).
0.500 0.250 (All classes).

20.................. 5 5 (All classes).
5 5 (All classes).

30.................. 25 25 (All classes).

(b) In determining overlap received, 
an application for a new Class C station 
with daytime power of 250 watts, or 
greater, shall be considered on the 
assumption that both the proposed 
operation and all existing Class C 
stations operate with 250 watts and 
utilize non-directional antennas.
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(c) If otherwise consistent with the 
public interest, an application requesting 
an increase in the daytime power of an 
existing Class C station on a local 
channel from 250 watts to a maximum of 
lkW, or from 100 watts to a maximum of 
500 watts, may be granted 
notwithstanding overlap prohibited by 
paragraph (a) of this section. In the case 
of a 100 watt Class C station increasing 
daytime power, the provisions of this 
paragraph shall not be construed to 
permit an increase in power to more 
than 500 watts, if prohibited overlap 
would be involved, even if successive 
applications should be tendered.

(d) In addition to demonstrating 
compliance with paragraphs (a), and, as 
appropriate, (b), and (c) of this section, 
an application for a new AM broadcast 
station, or for a major change (see
§ 73.3571(a)(1)) in an authorized AM 
broadcast station, as a condition for its 
acceptance, shall make a satisfactory 
showing, if new or modified nighttime 
operation by a Class B station is 
proposed, that objectionable 
interference will not result to an 
authorized station, as determined 
pursuant to § 73.182(1).

(e) An application for an authorization 
in the 1605-1705 kHz band which has 
been selected through the petition 
process (See § 73.30) is not required to 
demonstrate compliance with paragraph
(a), (b), (c), or (d) of this section. Instead, 
the applicant need only comply with the 
terms of the allotment authorization 
issued by the Commission in response to 
the earlier petition for establishment of
a station in the 1605-1705 kHz band. 
Within the allotment authorization, the 
Commission will specify the assigned 
frequency and the applicable technical 
requirements.

(f) Stations on 1580,1590 and 1600 
kHz. In addition to the rules governing 
the authorization of facilities in the 535- 
1605 kHz band, stations on these 
frequencies seeking facilities 
modifications must protect assignments 
in the 1610-1700 kHz band. Such 
protection shall be afforded in a manner 
which considers the spacings that occur 
or exist between the subject station and 
a station within the range 1605-1700 
kHz. The spacings are the same as those 
specified for stations in the frequency 
band 1610-1700 kHz or the current 
separation distance, whichever is 
greater. Modifications that would result 
in a spacing or spacings that fails to 
meet any of the separations must 
include a showing that appropriate 
adjustment has been made to the 
radiated signal which effectively results 
in a site-to-site radiation that is 
equivalent to the radiation of a station

with standard Model I facilities (10 kW - 
D, 1 kW-N, non-DA, 90 degree antenna 
ht. & ground system) operating in 
compliance with all of the above 
separation distances. In those cases 
where that radiation equivalence value 
is already exceeded, a station may 
continue to maintain, but not increase 
beyond that level.

Note 1: In the case of applications for 
changes in the facilities of AM broadcast 
stations covered by this section, an 
application will be accepted even though 
overlap of field strength contours as 
mentioned in this section would occur with 
another station in an area where such 
overlap does not already exist, if:

(1) The total area of overlap with that 
station would not be increased;

(2) There would be no net increase in the 
area of overlap with any other station; and

(3) There would be created no area of 
overlap with any station with which overlap 
does not now exist.

Note 2: The provisions of this section 
concerning prohibited overlap of field 
strength contours will not apply where:

(1) The area of overlap lies entirely over 
sea water: or

(2) The only overlap involved would be 
that caused to a foreign station, in which case 
the provisions of the applicable international 
agreement, as identified in § 73.1650, will 
apply. When overlap would be received from 
a foreign station, the provisions of this 
section will apply, except where there would 
be overlap with a foreign station with a 
frequency separation of 20 kHz, in which 
case the provisions of the international 
agreement will apply in lieu of this section.

Note 3: In determining the number of 
“authorized” aural transmission facilities in a 
given community, applications for that 
community in hearing or otherwise having 
protected status under specified “cut-off’ 
procedures shall be considered an existing 
stations. In the event that there are two or 
more mutually exclusive protected 
applications seeking authorization for the 
proposed community it will be assumed that 
only one is “authorized.”

Note 4: A “transmission facility” for a 
community is a station licensed to the 
community. Such a station provides a 
“transmission service” for that community.

17. In § 73.53, paragraph (b)(1) is 
revised and a new Note is added after 
paragraph (c) to read as follows:

§ 73.53 Requirements for authorization of 
antenna monitors.
* * * * *

(b) * * *
(1) The monitor shall be designed to 

operate in the 535-1705 kHz band.
* * * * *

Note: In paragraph (b)(1) of this section, the 
requirement that monitors be capable of 
operation in the 535-1705 kHz band shall 
apply only to equipment manufactured after 
July 1,1992. Use of a monitor in the 1605-1705 
kHz bank which is not approved for such

operation will be permitted pending the 
general availability of 535-1705 kHz band 
monitors if a manufacturer can demonstrate, 
in the interim, that is monitor performs in 
accordance with the standards in this section 
on these 10 channels.

18. In § 73.68, paragraph (d)(3) is 
revised to read as follows:

§ 73.68 Sampling systems for antenna 
monitors.
* ' * - * ' * •  *

(d) * * *
(3) If that portion of the sampling 

system above the base of the towers is 
modified or components replaced, a 
partial proof of performance shall be 
executed in accordance with § 73.154 
subsequent to these changes. The partial 
proof of performance shall be 
accompanied by common point 
impedance measurements made in 
accordance with § 73.54.
* * * * *

19. In § 73.69, paragraph (d)(4) is 
revised to read as follows:

§ 73.69 Antenna monitors.
* * * * *

(d) * * *
(4) If it cannot be established by the 

observations required in paragraph
(d)(2) of this section that base current 
ratios and monitoring point values are 
within the tolerances or limits 
prescribed by the rules and the 
instrument of authorization, or if the 
substitution of the new antenna monitor 
for the old results in changes in these 
parameters, a partial proof of 
performance shall be executed and 
analyzed in accordance with § 73.154.
* * * * *

20. In § 73.72, paragraph (a) is revised 
to read as follows:

§ 73.72 Operating during the experimental 
period.

(a) An AM station may operate during 
the experimental period (the time 
between midnight and sunrise, local 
time) on its assigned frequency and with 
its authorized power for the routine 
testing and maintenance of its 
transmitting system, and for conducting 
experimentation under an experimental 
authorization, provided no interference 
is caused to other stations maintaining a 
regular operating schedule within such 
period.
* * V * * *

21 § 73.88, a new Note is added after 
the introductory language to read as 
follows:

§ 73.88 Blanketing interference.
■*. "•* *•;. ••* *

Note: For more detailed instructions 
concerning operational responsibilities of
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licensees and permittees under this section, 
see § 73.318 (b), (c) and (d).

22. Section 73.99 is revised to read as 
follows:

§ 73.99 Presunrise service authorization 
(PSRA) and postsunset service 
authorization (PSSA).

(a) To provide maximum uniformity in 
early morning operation compatible 
with interference considerations, and to 
provide for additional service during 
early evening hours for Class D stations, 
provisions are made for presunrise 
service and postsunset service. The 
permissible power for presunrise or 
postsunset service authorizations shall 
not exceed 500 watts, or the authorized 
daytime or critical hours (whichever is 
less). Calculation of the permissible 
power shall consider only co-channel 
stations for interference protection 
purposes.

(b) Presunrise service authorizations 
(PSRA) permit:

(1) Class D stations operating on 
Mexican, Bahamian, and Canadian 
priority Class A clear channels to 
commence PSRA operation at 6 a.m. 
local time and to continue such 
operation until the sunrise times 
specified in their basic instruments of 
authorization.

(2) Class D stations situated outside
0.5 mV/m-50% sky wave contours of co­
channel U.S. Class A stations to 
commence PSRA operation at 6 a.m. 
local time and to continue such 
operation until sunrise times specified in 
their basic instruments of authorization.

(3) Class D stations located within co­
channel 0.5 mV/m-50% skywave 
contours of U.S. Class A stations, to 
commence PSRA operation either at 6
a.m. local time, or at sunrise at the 
nearest Class A station located east of 
the Class D station (whichever is later), 
and to continue such operation until the 
sunrise times specified in their basic 
instruments of authorization.

(4) Class B and Class D stations on 
regional channels to commence PSRA 
operation at 6 a.m. local time and to 
continue such operation until local 
sunrise times specified in their basic 
instruments of authorization.

(c) Extended Daylight Saving Time 
Pre-Sunrise Authorizations:

(1) Between the first Sunday in April 
and the end of the month of April, Class 
D stations will be permitted to conduct 
pre-sunrise operation beginning at 6 a.m. 
local time with a maximum power of 500 
watts (not to exceed the station’s regular 
daytime or critical hours power), 
reduced as necessary to comply with the 
following requirements:

(1) Full protection is to be provided as 
specified in applicable international 
agreements.

(ii) Protection is to be provided to the
0.5 mV/m groundwave signals of co­
channel U.S. Class A stations; 
protection to the 0.5 mV/m-50% 
skywave contours of these stations is 
not required.

(iii) In determining the protection to 
be provided, the effect of each 
interfering signal will be evaluated 
separately. The presence of interference 
from other stations will not reduce or 
eliminate the required protection.

(iv) Notwithstanding the requirements 
of paragraph (c)(1) (ii) and (iii) of this 
section, the stations will be permitted to 
operate with a minimum power of 10 
watts unless a lower power is required 
by international agreement.

(2) The Commission will issue 
appropriate authorizations to Class D 
stations not previously eligible to 
operate during this period. Class D 
stations authorized to operate during 
this presunrise period may continue to 
operate under their current 
authorization.

(d) Postsunset service authorizations 
(PSSA) permit:

(1) Class D stations located on 
Mexican, Bahamian, and Canadian 
priority Class A clear channels to 
commence PSSA operation at sunset 
times specified in their basic 
instruments of authorization and to 
continue for two hours after such 
specified times.

(2) Class D stations situated outside
0.5 mV/m-50% skywave contours of co­
channel U.S. Class A Stations to 
commence PSSA operations at sunset 
times specified in their basic 
instruments of authorization and to 
continue for two hours after such 
specified times.

(3) Class D stations located within co­
channel 0.5 mV/m-50% skywave 
contours of U.S. Class A stations to 
commence PSSA operation at sunset 
times specified in their basic 
instruments of authorization and to 
continue such operation until two hours 
past such specified times, or until sunset 
at the nearest Class A station located 
west of the Class D station, whichever is 
earlier. Class D stations located west of 
the Class A station do not qualify for 
PSSA operation.

(4) Class D stations on regional 
channels to commence PSSA operation 
at sunset times specified on their basic 
instruments of authorization and to 
continue such operation until two hours 
past such specified times.

(e) Procedural Matters. (1) 
Applications for PSRA and PSSA 
operation are not required. Instead, the

FCC will calculate the periods of such 
operation and the power to be used 
pursuant to the provisions of this section 
and the protection requirements 
contained in applicable international 
agreements. Licensees will be notified of 
permissible power and times of 
operation. Presunrise and Postsunset 
service authority permits operation on a 
secondary basis and does not confer 
license rights. No request for such 
authority need be filed. However, 
stations intending to operate PSRA or 
PSSA shall submit by letter, signed as 
specified in § 73.3513, the following 
information:

(1) Licensee name, station call letters 
and station location,

(ii) Indication as to whether PSRA 
operation, PSSA operation, or both, is 
intended by the station,

(iii) A description of the method 
whereby any necessary power reduction 
will be achieved.

(2) Upon submission of the required 
information, such operation may begin 
without further authority.

(f) Technical Criteria. Calculations to 
determine whether there is 
objectionable interference will be 
determined in accordance with the AM 
Broadcast Technical Standards,
§ § 73.182 through 73.190, and applicable 
international agreements. Calculations 
will be performed using daytime 
antenna systems, or critical hours 
antenna systems when specified on the 
license. In performing calculations to 
determine assigned power and times for 
commencement of PSRA and PSSA 
operation, the following standards and 
criteria will be used:

(1) Class D stations operating in 
accordance with paragraphs (b)(1),
(b)(2), (d)(1), and (d)(2) of this section 
are required to protect the nighttime 0.5 
mV/m-50% skywave contours of co­
channel Class A stations. Where a 0.5 
mV/m-50% skywave signal from the 
Class A station is not produced, the 0.5 
mV/m groundwave contour shall be 
protected.

(2) Class D stations are required to 
fully protect foreign Class B and Class C 
stations when operating PSRA and 
PSSA; Class D stations operating PSSA 
are required to fully protect U.S. Class B 
stations. For purposes of determining 
protection, the nighttime RSS limit will 
be used in the determination of 
maximum permissible power.

(3) Class D stations operating in 
accordance with paragraphs (d)(2) and 
(d)(3) of this section are required to 
restrict maximum 10% skywave 
radiation at any point on the daytime 0.1 
mV/m groundwave contour of a co­
channel Class A station to 25 p,V/m. The
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location of the 0.1 mV/m contour of the 
Class A station will be determined by 
use of Figure M3, E stim ated Ground 
Conductivity in the United States. When 
the 0.1 mV/m contour extends beyond 
the national boundary, the international 
boundary shall be considered the 0.1 
mV/m contour.

(4) Class B and Class D stations on 
regional channels operating PSRA and 
PSSA (Class D only) are required to 
provide full protection to co-channel 
foreign Class B and Class C stations.

(5) Class D stations on regional 
channels operating PSSA beyond 6 p.m. 
local time are required to fully protect 
U.s. Class B stations.

(6) The protection that Class D 
stations on regional channels are 
required to provide when operating 
PSSA until 6 p.m. local time is as 
follows.

(i) For the first half-hour of PSSA 
operation, protection will be calculated 
at sunset plus 30 minutes at the site of 
the Class D station;

(ii) For the second half-hour of PSSA 
operation, protection will be calculated 
at sunset plus one hour at the site of the 
Class D station;

(iii) For the second hour of PSSA 
operation, protection will be calculated 
at sunset plus two hours at the site of 
the Class D station;

(iv) Minimum powers during the 
period until 6 p.m. local time shall be 
permitted as follows:

Calculated power Adjusted minimum 
power

From 1 to 45 watts........... ..... 50 watts.
Above 45 to 70 watts.............
Above 70 to 100 watts........... 100 watts.

(7) For protection purposes, the 
nighttime RSS limit will be used in the 
determination of maximum permissible 
power.

(g) Calculations made under 
paragraph (d) of this section may not 
take outstanding PSRA or PSSA 
operations into account, nor will the 
grant of a PSRA or PSSA confer any 
degree of interference protection on the 
holder thereof.

(h) Operation under a PSRA or PSSA 
is not mandatory, and will not be 
included in determining compliance with 
the requirements of § 73.1740. To the 
extent actually undertaken, however, 
presunrise operation will be considered 
by the FCC. in determining overall 
compliance with past programming 
representations and station policy 
concerning commercial matter.

(i) The PSRA or PSSA is secondary to 
the basic instrument of authorization 
with which it is to be associated. The

PSRA or PSSA may be suspended, 
modified, or withdrawn by the FCC 
without prior notice or right to hearing, 
if necessary to resolve interference 
conflicts, to implement agreements with 
foreign governments, or in other 
circumstances warranting such action. 
Moreover, the PSRA or PSSA does not 
extend beyond the term of the basic 
authorization.

(j) The Commission will periodically 
recalculate maximum permissible power 
and times for commencing PSRA and 
PSSA for each Class D station operating 
in accordance with paragraph (c) of this 
section. The Commission will calculate 
the maximum power at which each 
individual station may conduct 
presunrise operations during extended 
daylight saving time and shall issue 
conforming authorizations. These 
original notifications and subsequent 
notifications should be associated with 
the station’s authorization. Upon 
notification of new power and time of 
commencing operation, affected stations 
shall make necessary adjustments 
within 30 days.

(k) A PSRA and PSSA does not 
require compliance with §§ 73.45, 73.182 
and 73.1560 where the operation might 
otherwise be considered as technically 
substandard. Further, the requirements 
of paragraphs (a)(5), (b)(2), (c)(2), and 
(d)(2) of § 73.1215 concerning the scale 
ranges of transmission system indicating 
instruments are waived for PSRA and 
PSSA operation except for the radio 
frequency ammeters used in determining 
antenna input power.

(l) A station having an antenna 
monitor incapable of functioning at the 
authorized PSRA and PSSA power when 
using a directional antenna shall take 
the monitor reading using an 
unmodulated carrier at the authorized 
daytime power immediately prior to 
commencing PSRA or PSSA operations. 
Special conditions as the FCC may deem 
appropriate may be included for PSRA 
or PSSA to insure operation of the 
transmitter and associated equipment in 
accordance with all phases of good 
engineering practice.

23. Section 73.150 is amended by 
revising paragraphs (a) introductory 
text, (b)(1) introductory text, (b)(2),
(b)(3), (b)(5)(iv), (b)(5)(v), and (b)(6)(vii), 
by changing all references to miles in 
paragraph (b)(l)(i) to kilometers, and by 
revising equation 2 and the remaining 
formulas in paragraph (b)(l)(i) to read as 
follows:

§ 73.150 Directional antenna systems.
(a) For each station employing a 

directional antenna, all determinations 
of service provided and interference 
caused shall be based on the inverse

distance fields of the standard radiation 
pattern for that station. (As applied to 
nighttime operation the term “standard 
radiation pattern” shall include the 
radiation pattern in the horizontal plane, 
and radiation patterns at angles above 
this plane.)
* * * * *

(b) * * *
(1) The standard radiation pattern for 

the proposed antenna in the horizontal 
plane, and where pertinent, tabulated 
values for the azimuthal radiation 
patterns for angles of elevation \ip to 
and including 60 degrees, with a 
separate section for each increment of 5 
degrees.

(i) * * *
where:
£(<M)th represents the theoretical 

inverse distance Helds at one kilometer 
for the given azimuth and elevation.
* * '•*■ * X *

The standard radiation pattern shall 
be constructed in accordance with the 
following mathematical expression:

E M ) *  = i f »

i (Eq.2)

where:
£(<M)std represents the inverse 

distance fields at one kilometer which 
are produced by the directional antenna 
in the horizontal and vertical planes. 
(̂4>. )̂th represents the theoretical 

inverse distance fields at one kilometer 
as computed in accordance with Eq. 1 , 
above.

Q is the greater of the following two 
quantities: O.O25g(0) E,*, or lO.Og(0)
VPkW

where:
g(0) is the vertical plane distribution 

factor, f(0), for the shortest element in 
the array (see Eq. 2, above; also see 
§ 73.190, Figure 5). If the shortest 
element has an electrical height in 
excess of 0.5 wavelength, g(0) shall be 
computed as follows:

( n \ —  Vl/(e)|2* 0062s’
9 \ ” /  1 .030776

Erg* is the root sum square of the 
amplitudes of the inverse fields of the 
elements of the array in the horizontal 
plane, as used in the expression for 
£ ( 4 > , # ) t h  (see Eq. 1 , above), and is 
computed as follows:
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E r s s =  k V F 2
. = 1  '

PkW is the nominal station power 
expressed in kilowatts, see § 73.14. If the 
nominal power is less than one kilowatt, 
Pkwf five degrees, beginning with zero 
degrees representing true north, and, 
shall be plotted to the largest scale 
possible on unglazed letter-size paper 
(main engraving approximately 7" X 
10") using only scale divisions and 
subdivisions of 1,2,2.5, or 5 times 10nfh. 
The horizontal plane pattern shall be 
plotted on polar coordinate paper, with 
the zero degree point corresponding to 
true north. Patterns for elevation angles 
above the horizontal plane may be 
plotted in polar or rectangular 
coordinates, with the pattern for each 
angle of elevation on a separate page. 
Rectangular plots shall begin and end at 
true north, with all azimuths labelled in 
increments of not less than 20 degrees. If 
a rectangular plot is used, the ordinate 
showing the scale for radiation may be 
logarithmic. Such patterns for elevation 
angles above the horizontal plane need 
be submitted only upon specific request 
by Commission staff. Minor lobe and 
null detail occurring between successive 
patterns for specific angles of elevation 
need not be submitted. Values of field 
strength on any pattern less than ten 
percent of the maximum field strength 
plotted on that pattern shall be shown 
on an enlarged scale. Rectangular plots 
with a logarithmic ordinate need not 
utilize an expanded scale unless 
necessary to show clearly the minor 
lobe and null detail.

(3) The effective (RMS) field strength 
in horizontal plane of is(<j>,0)st<i, £T4>,0)th 
and the root-sum-square (RSS) value of 
the inverse distance fields of the array 
elements at 1 kilometer, derived from 
the equation for (̂«i»,̂ )«»- These values 
shall be tabulated on the page on which 
the horizontal plane pattern is plotted, 
which shall be specifically labelled as 
the Standard Harizontal Plane Pattern.

(4 )  ‘ V *
(5 )  * * *
(iv) Where waiver of the content of 

this section is requested or upon request 
of the Commission staff, all assumptions 
made and the basis therefor, particularly 
with respect to the electrical height of 
the elements, current distribution along 
elements, efficiency of each element, 
and ground conductivity.

(v) Where waiver of the content of 
this section is requested, or upon
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request of the Commission staff, those 
formulas used for computing £(<)>,0)th 
and i?(<MW  Complete tabulation of 
final computed data used in plotting 
patterns, including data for the 
determination of the RMS value of the 
pattern, and the RSS field of the array.

(6)* * *
(vii) Additional requirements relating 

to modified standard patterns appear in 
§ 73.152(c)(3) and (c)(4).
* * * * *

24. Section 73.151 is amended by 
adding a new paragraph (b) to read as 
follows:

§ 73.151 Field strength measurem ents to  
establish perform ance of directional 
antennas.
*  *  *  *  *

(b) For stations authorized to operate 
with simple directional antenna systems 
[e.g., two towers) in the 1605-1705 kHz 
band, the measurements to support 
pattern RMS compliance referred to in 
paragraphs (a)(l)(ii) and (a)(l)(iii) of this 
section are not required. In such cases, 
measured radiais are required only in 
the direction of short-spaced allotments, 
or in directions specifically identified by 
the Commission.

25. Section 73.152 is amended by 
adding new paragraphs (c)(2)(iv).

§ 73.152 M odification o f directional 
antenna data.
* # * * *

(c) * * *
(2) * * *
(iv) Where the measured inverse 

distance field exceeds the value 
permitted by the standard pattern, and 
augmentation is allowable under the 
terms of this section, the requested 
amount of augmentation shall be 
centered upon the azimuth of the radial 
upon which the excessive radiation was 
measured and, shall not exceed the 
following:

(A) The actual measured inverse 
distance field value, where the radial 
does not involve a required monitoring 
point.

(B) 120% of the actual measured 
inverse field value, where the radial has 
a monitoring point required by the 
instrument of authorization.
Whereas some pattern smoothing can be 
accommodated, the extent of the 
requested span(s) shall be minimized 
and in no case shall a requested 
augmentation span extend to a radial 
azimuth for which the analyzed 
measurement data does not show a need 
for augmentation.
* * ft * *

26. Section 73.153 is amended by 
revising the last sentence in the 
paragraph to read as follows:

§ 73.153 Field strength m easurements in 
support o f  applications or evidence at 
hearings.

* * * The antenna resistance 
measurements required by § 73.186 need 
not be taken or submitted.

27. Section 73.182 is revised to read as 
follows:

§ 73.182 Engineering standards of 
allocation.

(a) Sections 73.21 to 73.37, inclusive, 
govern allocation of facilities in the AM 
broadcast band 535-1705 kHz. § 73.21 
establishes three classes of channels in 
this band, namely, clear, regional and 
local. The classes and power of AM 
broadcast stations which will be 
assigned to the various channels are set 
forth in § 73.21. The classifications of 
the AM broadcast stations are as 
follows:

(1) Class A stations operate on clear 
channels with powers no less than 
lOkW nor greater than 50 kW. These 
stations are designed to render primary 
and secondary service over an extended 
area, with their primary services areas 
protected from objectionable 
interference from other stations on the 
same and adjacent channels. Their 
secondary service areas are protected 
from objectionable interference from co­
channel stations. For purposes of 
protection, Class A stations may be 
divided into two groups, those located in 
any of the contiguous 48 States and 
those located in Alaska in accordance 
with § 73.25.

(i) The mainland U.S. Class A stations 
are those assigned to the channels 
allocated by § 73.25. The power of these 
stations shall be 50 kW. The Class A 
stations in this group are afforded 
protection as follows:

(A) Daytime. To the 0.1 mV/m 
groundwave contour from stations on 
the same channel, and to the 0.5 mV/m 
groundwave contour from stations on 
adjacent channels.

(B) Nighttime. To the 0.5 mV/m-50% 
skywave contour from stations on the 
same channels.

(ii) Class A stations in Alaska operate 
on the channels allocated by § 73.25 
with a minimum power of 10 kW, a 
maximum power of 50 kW, and an 
antenna efficiency of 282 mV/m/kW at 
1 kilometer. Stations operating on these 
channels in Alaska which have not been 
designated as Class A stations in 
response to licensee request will 
continue to be considered as Class B 
stations. During daytime hours a Class 
A station in Alaska is protected to the 
100 f iV /m  groundwave contour from co- 
channel stations. During nighttime 
hours, a Class A station in Alaska is
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protected to the 100 p.V/m-50 percent 
skywave contour from co-channel 
stations. The 0.5 mV/m groundwave 
contour is protected both daytime and 
nighttime from stations on adjacent 
channels.

Note: In the Report and Order in MM 
Docket No. 83-807, the Commission 
designated 15 stations operating on U.S. clear 
channels as Alaskan Class A stations. Eleven 
of these stations already have Alaskan Class 
A facilities and are to be protected 
accordingly. Permanent designation of the 
other four stations as Alaskan Class A is 
conditioned on their constructing minimum 
Alaskan Class A facilities no later than 
December 31,1989. Until that date or until 
such facilities are obtained, these four 
stations shall be temporarily designated as 
Alaskan Class A stations, and calculations 
involving these stations should be based on 
existing facilities but with an assumed power 
of 10 kW. Thereafter, these stations are to be 
protected based on their actual Alaskan 
Class A facilities. If any of these stations 
does not obtain Alaskan Class A facilities in 
the period specified, it is to be protected as a 
Class B station based on its actual facilities. 
These four stations may increase power to 10 
kW without regard to the impact on co­
channel Class B stations. However, power 
increases by these stations above 10 kW (or 
by existing Alaskan Class A stations beyond 
their current power level) are subject to 
applicable protection requirements for co­
channel Class B stations. Other stations not 
on the original list but which meet applicable 
requirements may obtain Alaskan Class A 
status by seeking such designation from the 
Commission. If a power increase or other 
change in facilities by a station not on the 
original list is required to obtain minimum 
Alaskan Class A facilities, any such 
application shall meet the interference 
protection requirements applicable to an 
Alaskan Class A proposal on the channel.

(2) Class B stations are stations which 
operate on clear and regional channels 
with powers not less than 0.25 kW nor 
more than 50 kW. These stations render 
primary service only, the area of which 
depends on their geographical location, 
power, and frequency. It is 
recommended that Class B stations be 
located so that the interference received 
from other stations will not limit the 
service area to a groundwave contour 
value greater than 2.0 mV/m nighttime 
and to the 0.5 mV/m groundwave 
contour daytime, which are the values 
for the mutual protection between this 
class of stations and other stations of 
the same class.

Note: See §§ 73.21(b)(1) and 73.26(b) 
concerning power restrictions and 
classifications relative to Class B, Class C, 
and Class D stations in Alaska, Hawaii, 
Puerto Rico and the U.S. Virgin Islands. 
Stations in the above-named places that are 
reclassified from Class C to Class B stations 
under § 73.26(b) shall not be authorized to 
increase power to levels that would increase

the nighttime interference-free limit of co­
channel Class C stations in the conterminous 
United States.

(3) Class C stations operate on local 
channels, normally rendering primary 
service to a community and the 
suburban or rural areas immediately 
contiguous thereto, with powers not less 
than 0.25 kW, nor more than 1 kW, 
except as provided in § 73.21(c)(1). Such 
stations are normally protected to the 
daytime 0.5 mV/m contour. On local 
channels the separation required for the 
daytime protection shall also determine 
the nighttime separation. Where 
directional antennas are employed 
daytime by Class C stations operating 
with more than 0.25 kW power, the 
separations required shall in no case be 
less than those necessary to afford 
protection, assuming nondirectional 
operation with 0.25 kW. In no case will
0.25 kW or greater nighttime power be 
authorized to a station unable to operate 
nondirectionally with a power of 0.25 
kW during daytime hours. The actual 
nighttime limitation will be calculated. 
For nighttime protection purposes, Class 
C stations in the 48 contiguous United 
States may assume that stations in 
Alaska, Hawaii, Puerto Rico, and the 
U.S. Virgin Islands operating on 1230, 
1240,1340,1400,1450, and 1490 kHz are 
Class C stations.

(4) Class D stations operate on clear 
and regional channels with daytime 
powers of not less than 0.25 kW (or 
equivalent RMS field of 141 mV/m at 
one kilometer if less than 0.25 kW) and 
not more than 50 kW. Class D stations 
that have previously received nighttime 
authority operate with powers of less 
than 0.25 kW (or equivalent RMS fields 
of less than 141 mV/m at one kilometer) 
are not required to provide nighttime 
coverage in accordance with § 73.24(j) 
and are not protected from interference 
during nighttime hours. Such nighttime 
authority is permitted on the basis of full 
nighttime protection being afforded to 
all Class A and Class B stations.

(b) When a station is already limited 
by interference from other stations to a 
contour value greater than that normally 
protected for its class, the individual 
received limits shall be the established 
standard for such station with respect to 
interference from each other station.

(c) The four classes of AM broadcast 
stations have in general three types of 
service areas, i.e., primary, secondary 
and intermittent. (See § 73.14 for the 
definitions of primary, secondary, and 
intermittent service areas.) Class A 
stations render service to all three areas. 
Class B stations render service to a 
primary area but the secondary and 
intermittent service areas may be 
materially limited or destroyed due to

interference from other stations, 
depending on the station assignments 
involved. Class C and Class D stations 
usually have only primary service areas. 
Interference from other stations may 
limit intermittent service areas and 
generally prevents any secondary 
service to those stations which operate 
at night. Complete intermittent service 
may still be obtained in many cases 
depending on the station assignments 
involved.

(d) The groundwave signal strength 
required to render primary service is 2 
mV/m for communities with populations 
of 2,500 or more and 0.5 mV/m for 
communities with populations of less 
than 2,500. See § 73.184 for curves 
showing distance to various 
groundwave field strength contours for 
different frequencies and ground 
conductivities, and also see § 73.183, 
“Groundwave signals.”

(e) A Class C station may be 
authorized to operate with a directional 
antenna during daytime hours providing 
the power is at least 0.25 kW. In 
computing the degrees of protection 
which such antenna will afford, the 
radiation produced by the directional 
antenna system will be assumed to be 
no less, in any direction, than that which 
would result from non-directional 
operation using a single element of the 
directional array, with 0.25 kW.

(f) All classes of broadcast stations 
have primary service areas subject to 
limitation by fading and noise, and 
interference from other stations to the 
contours set out for each class of 
station.

(g) Secondary service is provided 
during nighttime hours in areas where 
the skywave field strength, 50% or more 
of the time, is 0.5 mV/m or greater (0.1 
mV/m in Alaska). Satisfactory 
secondary service to cities is not 
considered possible unless the field 
strength of the skywave signal 
approaches or exceeds the value of the 
groundwave field strength that is 
required for primary service. Secondary 
service is subject to some interference 
and extensive fading whereas the 
primary service area of a station is 
subject to no objectionable interference 
or fading. Only Class A stations are 
assigned on the basis of rendering 
secondary service.

Note: Standards have not been established 
for objectionable fading because of the 
relationship to receiver characteristics. 
Selective fading causes audio distortion and 
signal strength reduction below the noise 
level, objectionable characteristics inherent 
in many modem receivers. The AVC circuits 
in the better designed receivers generally 
maintain the audio output at a sufficiently
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constant level to permit satisfactory 
reception during most fading conditions.

(h) Intermittent service is rendered by 
the groundwave and begins at the outer 
boundary of the primary service area 
and extends to a distance where the 
signal strength decreases to a value that 
is too low to provide any service. This 
may be as low as a few p,V/m in certain 
areas and as high as several millivolts 
per meter in other areas of high noise 
level, interference from other stations, or 
objectionable fading at night. The 
intermittent service area may vary 
widely from day to night and generally 
varies over shorter intervals of time. 
Only Class A stations are protected 
from interference from other stations to 
the intermittent service area.

(i) Broadcast stations are licensed to 
operate unlimited time, limited time, 
daytime, share time, and specified 
hours. (See §§ 73.1710, 73.1725, 73.1720, 
73.1715, and 73.1730.) Applications for 
new stations shall specify unlimited 
time operation only.

(j) Section 73.24 sets out the general 
requirements for modifying the facilities 
of a licensed station and for establishing 
a new station. Sections 73.24(b) and 
73.37 include interference related 
provisions that be considered in 
connection with an application to 
modify the facilities of an existing 
station or to establish a new station. 
Section 73.30 describes the procedural 
steps required to receive an 
authorization to operate in the 1605-1705 
kHz band.

(k) Objectionable nighttime 
interference from a broadcast station 
occurs when, at a specified field 
strength contour with respect to the 
desired station, the field strength of an 
undesired station (co-channel or first 
adjacent channel, after application of 
proper protection ratio) exceeds for 10% 
or more of the time the values set forth 
in these standards. The value derived 
from the root-sum-square of all 
interference contributions represents the 
extent of a station’s interference-free 
coverage.

(l) With respect to the root-sum- 
square (RSS) values of interfering field 
strengths referred to in this section, 
calculation of nighttime interference- 
free service is accomplished by 
considering the signals on the three 
channels of concern (co- and first 
adjacencies) in order of decreasing 
magnitude, adding the squares of the 
values and extracting the square root of 
the sum, excluding those signals which 
are less than 50% of the RSS values of 
the higher signals already included.

(2) With respect to the root-sum- 
square values of interfering field

strengths referred to in this section, 
calculation of nighttime interference for 
non-coverage purposes is accomplished 
by considering the signals on the three 
channels of concern (co- and first 
adjacencies) in order of decreasing 
magnitude, adding the squares of the 
values and extracting the square root of 
the sum, excluding those signals which 
are less than 25% of the RSS values of 
the higher signals already included.

(3) With respect to the root-sum- 
square values of interfering field 
strengths referred to in this section, 
calculation is accomplished by 
considering the signals on the three 
channels of concern (co- and first 
adjacencies) in order of decreasing 
magnitude, adding the squares of the 
values and extracting the square root of 
the sum. The 0% exclusion method 
applies only to the determination of an 
improvement factor value for evaluating 
a station’s eligibility for migration to the 
band 1605-1705 kHz.

(4) The RSS value of the nighttime 
interference-free contour will not be 
considered to be increased when a new 
interfering signal is added which is less 
than 50% of the RSS value of the 
interference from existing stations, and 
which at the same time is not greater 
than the smallest signal included in the 
RSS value of interference from existing 
stations.

(5) It is recognized that application of 
the above “50% exclusion” method (or 
any exclusion method using a per cent 
value greater than zero) of calculating 
the RSS interference may result in some 
cases in anomalies wherein the addition 
of a new interfering signal or the 
increase in value of an existing 
interfering signal will cause the 
exclusion of a previously included signal 
and may cause a decrease in the 
calculated RSS value of interference. In 
order to provide the Commission with 
more realistic information regarding 
gains and losses in service (as a basis 
for determination of the relative merits 
of a proposed operation) the following 
alternate method for calculating the 
proposed RSS values of interference will 
be employed wherever applicable.

(6) In the cases where it is proposed to 
add a new interfering signal which is not 
less than 50% (or 25%, depending on 
which study is being performed) of the 
RSS value of interference from existing 
stations or which is greater that the 
smallest signal already included to 
obtain this RSS value, the RSS limitation 
after addition of the new signal shall be 
calculated without excluding any signal 
previously included. Similarly, in cases 
where it is proposed to increase the 
value of one of the existing interfering 
signals which has been included in the

RSS value, the RSS limitation after the 
increase shall be calculated without 
excluding the interference from any 
source previously included.

(7) If the new or increased signal 
proposed in such cases is ultimately 
authorized, the RSS values of 
interference to other stations affected 
will thereafter be calculated by the “50% 
exclusion” (or 25% exclusion, depending 
on which study is being performed) 
method without regard to this alternate 
method of calculation.

(8) Examples of RSS interference 
calculations:

(i) Existing interferences:
Station No. 1—1.00 mV/m.
Station No. 2—0.60 mV/m.
Station No. 3—0.59 mV/m.
Station No. 4—0.58 mV/m.

The RSS value from Nos. 1, 2 and 3 is 1.31 
mV/m; therefore interference from No. 4 is 
excluded for it is less than 50% of 1.31 mV/m.

(ii) Station A receives interferences 
from:

Station No. 1—1.00 mV/m.
Station No. 2—0.60 mV/m.
Station No. 3—0.59 mV/m.

It is proposed to add a new limitation, 0.68 
mV/m. This is more than 50% of 1.31 mV/m, 
the RSS value from Nos. 1, 2 and 3. The RSS 
value of Station No. 1 and of the proposed 
station would be 1.21 m/Vm which is more 
than twice as large as the limitation from 
Station No. 2 or No. 3. However, under the 
above provision the new signal and the three 
existing interferences are nevertheless 
calculated for purposes of comparative 
studies, resulting in an RSS value of 1.47 mV/ 
m. However, if the proposed station is 
ultimately authorized, only No. 1 and the new 
signal are included in all subsequent 
calculations for the reason that Nos. 2 and 3 
are less than 50% of 1.21 mV/m, the RSS 
value of the new signal and No. 1.

(iii) Station A receives interferences 
from:

Station No. 1—1.00 mV/m.
Station No. 2—0.60 mV/m.
Station No. 3—0.59 mV/m.

No. 1 proposes to increase the limitation it 
imposes on Station A to 1.21 mV/m. Although 
the limitations from stations Nos. 2 and 3 are 
less than 50% of the 1.21 mV/m limitation, 
under the above provision they are 
nevertheless included for comparative 
studies, and the RSS limitation is calculated 
to be 1.47 mV/m. However, if the increase 
proposed by Station No. 1 is authorized, the 
RSS value then calculated is 1.21 mV/m 
because Stations Nos. 2 and 3 are excluded in 
view of the fact that the limitations they 
impose are less than 50% of 1.21 mV/m.

Note: The principles demonstrated in the 
previous examples for the calculation of the 
50% exclusion method also apply to 
calculations using the 25% exclusion method 
after appropriate adjustment.
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(l) Objectionable nighttime 
interference from a station shall be 
considered to exist to a station when, at 
the field strength contour specified in 
paragraph (q) of this section with 
respect to the class to which the station 
belongs, the field strength of an 
interfering station operating on the same 
channel or on a first adjacent channel 
after signal adjustment using the proper 
protection ratio, exceeds for 10% or 
more of the time the value of the 
permissible interfering signal set forth 
opposite such class in paragraph (q) of 
this section.

(m) For the purpose of estimating the 
coverage and the interfering effects of 
stations in the absence of field strength 
measurements, use shall be made of 
Figure 8 of § 73.190, which describes the 
estimated effective field (for 1 kW 
power input) of simple vertical 
omnidirectional antennas of various 
heights with ground systems having at 
least 120 quarter-wavelength radials. 
Certain approximations, based on the 
curve or other appropriate theory, may 
be made when other than such antennas 
and ground systems are employed, but 
in any event the effective field to be 
employed shall not be less than the 
following:

Class of station
Effective 
field (at 1 

km)

All Class A (except Alaskan)............ 362 mV/m.
Class A (Alaskan), B and D............. 282 mV/m.
Class C......................... „.......... 241 mV/m.

Note (1): When a directional antenna is employed, 
the radiated signal of a broadcasting station will vary 
in strength in different directions, possibly being 
greater than the above values in certain directions 
and less in other directions depending upon the 
design and adjustment of the directional antenna 
system. To determine the interference in any direc­
tion, the measured or calculated radiated field (unat­
tenuated field strength at 1 kilometer from the array) 
must be used in conjunction with the appropriate 
propagation curves. (See § 73.185 for further discus­
sion and solution of a typical directional antenna case.)

Note (2): For Class B stations in Alaska, Hawaii, 
Puerto Rico and the U.S. Virgin Islands, 241 mV/m 
shall be used.

(n) The existence or absence of 
objectionable groundwave interference 
from stations on the same or adjacent 
channels shall be determined by actual 
measurements made in accordance with 
the method described in § 73.186, or in 
the absence of such measurements, by 
reference to the propagation curves of 
§ 73.184. The existence or absence of 
objectionable interference due to 
skywave propagation shall be 
determined by reference to Formula 2 in 
§ 73.190.

(0) Computation of Skywave Field 
Strength Values:

(1) Fifty Percent Skywave Field 
Strength Values (Clear Channel). In 
computing the fifty percent skywave 
field strength values of a Class A clear 
channel station, use shall be made of 
Formula 1 of § 73,190, entitled “Skywave 
Field Strength” for 50 percent of the 
time.

(2) Ten Percent Skywave Field 
Strength Values. In computing the 10% 
skywave field strength for stations on a 
single signal or an RSS basis, Formula 2 
in § 73.190 shall be used.

(3) Determination of Angles of 
Departure. In calculating skywave field 
strength for stations on all channels, the 
pertinent vertical angle shall be 
determined by use of the formula in
§ 73.190(d).

(p) The distance to any specified 
groundwave field strength contour for 
any frequency may be determined from 
the appropriate curves in § 73.184 
entitled “Ground Wave Field Strength 
vs. Distance.”

(q) Normally protected service 
contours and permissible interference 
signals for broadcast stations are as 
follows (for Class A stations, see also 
paragraph (a) of this section):

Class of station Class of channel used
Signal strength contour of area protected from objectionable interference 1 

(p,V/m)
Permissible interfering 

signal (¿iV/m)
Day 2 Night Day 2 Night 3

A................. Clear.................................... SC 100
SC 100 
AC 500 
500
500
500

SC 500 50% SW 
AC 500 GW 
SC 100 50% SW 
AC 500 GW 
2000*
Not perse.4 
Not prese.

SC5
AC250
SC5
AC250
25
AC250 
SC25 
SC25 
AC 250

SC 25 
Ac 250 
SC 5 
AC 250 
25 
250
Not prese. 
Not prese.

A (Alaskan)___ do........................................
B................. Clear.................................
C............ .....

Regional
Local.....„...........................

D.................. Clear......................................
Regional

When a station is already limited by interference from other stations to a contour of higher value than that normally protected for its class, this higher value 
contour shall be the established protection standard for such station. Changes proposed by Class A and B stations shall tie required to comply with the following 
restrictions. Those interferers that contribute to another station’s RSS using the 50% exclusion method are required to reduce their contribution to that RSS by 10%. 
Those lesser interferers that contribute to a station’s RSS using the 25% exclusion method but do not contribute to that station’s RSS using the 50% exclusion 
method may make changes not to exceed their present contribution. Interferers not included in a station’s RSS using the 25% exclusion method are permitted to 
increase radiation as long as the 25% exclusion threshold is not equalled or exceeded. In no case will a reduction be required that would result in a contributing value 
that is below the pertinent value specified in the table. This note does not apply to Class C stations; or to the protection of Class A stations which are normally protected on a single signal, non-RSS basis.

2 Groundwave.
8 Skywave field strength for 10 percent or more of the time.
4 During nighttime hours, Class C stations in the contiguous 48 States may treat all Class B stations assigned to 1230, 1240,1340, 1400, 1450 and 1490 kHz in Alaska, Hawaii, Puerto Rico and the U.S. Virgin Islands as if they were Class C stations.

Note: SC=Same channel; AC=Adjacent channel; SW=Skywave; GW=Groundwave.

(r) The following table of logarithmic ratio of the field strength of a desired to contours specified in paragraph (q) of
expressions is to be used as required for an undesired signal. This table shall be this section,
determining the minimum permissible used in conjunction with the protected

Frequency separation of desired to undesired signals (kHz)
Desired Groundwave to: Desired 50% Skywave 

to Undesired 10% 
Skywave (dB)Undesired groundwave (dB)

Undesired 10% 
Skywave (dB)

0..................................................... ..................... 26
6

26
6

26
not prese.10______ ___________ _____ _______
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(s) Two stations, one with a frequency 
twice of the other, should not be 
assigned in the same groundwave 
service area unless special precautions 
are taken to avoid interference from the 
second harmonic of the station 
operating on the lower frequency. 
Additionally, in selecting a frequency, 
consideration should be given to the fact 
that occasionally the frequency 
assignment of two stations in the same 
area may bear such a relation to the 
intermediate frequency of some 
broadcast receivers as to cause “image” 
interference, However, since this can 
usually be rectified by readjustment of 
the intermediate frequency of such 
receivers, the Commission, in general, 
will not take this kind of interference 
into consideration when authorizing 
stations.

(t) The groundwave service of two 
stations operating with synchronized 
carriers and broadcasting identical 
programs will be subject to some 
distortion in areas where the signals 
from the two stations are of comparable 
strength. For the purpose of estimating 
coverage of such stations, areas in 
which the signal ratio is between 1:2 and 
2:1 will not be considered as receiving 
satisfactory service.

Note: Two stations are considered to be 
operated synchronously when the carriers 
are maintained within 0.2 Hz of each other 
and they transmit identical program s.

28. Section 73.183 is amended by 
removing paragraph (b) and the Note; 
adding a note after paragraph (a); 
redesignating paragraphs (c) through (f) 
as (b) through (e); and revising newly 
redesignated paragraphs (c) and (e) to 
read as follows:

§ 73.183 Groundwave signals.
(a) * * *
Note: Groundwave field strength 

measurements will not be accepted or 
considered for the purpose of establishing 
that interference to a station in a foreign 
country other than Canada, or that the field 
strength at the border thereof, would be less 
than indicated by the use of the ground 
conductivity maps and engineering standards 
contained in this part and applicable 
international agreements. Satisfactory 
groundwave measurements offered for the 
purpose of demonstrating values of 
conductivity other than those shown by 
Figure M3 in problems involving protection of 
Canadian stations will be considered only if, 
after review thereof, the appropriate agency 
of the Canadian government notifies the 
Commission that they are acceptable for such 
purpose.
* * * * *

(c) Example of determining 
interference by the graphs in § 73.184:

It is desired to determine whether 
objectionable interference exists

between a proposed 5 kW Class B 
station on 990 kWz and an existing 1 
kW Class B station on first adjacent 
channel, 1000 kHz. The distance 
between thelwo stations is 260 
kilometers and both stations operate 
nondirectionally with antenna systems 
that produce a horizontal effective field 
of 282 in V/m at one kilometer. (See 
§ 73.185 regarding of use of directional 
antennas.) The ground conductivity at 
the site of each station and along the 
intervening terrain is 6 mS/m. The 
protection to Class B stations during 
daytime is to the 500 jiV/m (0.5 Vm) 
contour using a 6 dB protection factor. 
The distance to the 500 p,V/m 
groundwave contour of the 1 kW station 
is determined by the use of the 
appropriate curve in § 73.184. Since the 
curve is plotted for 100 mV/m at a 1 
kilometer, to find the distance of the 0.5 
mV/m contour of the 1 kw station, it is 
necessary to determine the distance to 
the 0.1773 m/Vm contour.
(100 X  0.5/282-0.1773)
Using the 6 mS/m curve, the estimated 
radius of the 0.5 mV/m contour is 62.5 
kilometers. Subtracting this distance 
from the distance between the two 
stations leaves 197.5 kilometers. Using 
the same propagation curve, the signal 
from the 5 kW station at this distance is 
seen to be 0.059 mV/m. Since a 
protection ratio of 6 dB, desired to 
undesired signal, applies to stations 
separated by 10 kHz, the undesired 
signal could have had a value of up to 
0.25 mV/m without causing 
objectionable interference. For co­
channel studies, a desired to undesired 
signal ratio of no less than 20:1 (26 dB) is 
required to avoid causing objectionable 
interference.
1c h 1c h h

(e) Example of the use of the 
equivalent distance method;

It is desired to determine the distance 
to the 0.5 mV/m and 0.025 mV/m 
contours of a station on a frequency of 
1000 kHz with an inverse distance field 
of 100 mV/m at one kilometer being 
radiated over a path having a 
conductivity of 10 mS/m for a distance 
of 20 kilometers, 5 mS/m for the next 30 
kilometers and 15 mSm/m thereafter. 
Using the appropriate curve in § 73.184, 
Graph 12, at a distance of 20 kilometers 
on the curve for 10 mS/m, the field 
strength is found to be 2.84 mV/m. On 
the 5mS/m curve, the equivalent 
distance to this field strength is 14.92 
kilometers, which is 5.08 (20—14.92 
kilometers nearer to the transmitter. 
Continuing on the propagation curve, the 
distance to a field strength of 0.5 mV/m 
is found to be 36.11 kilomteres,

The actual length of the path 
travelled, however, is 41.19 (36.11 +  5.08) 
kilometers. Continuing on this 
propagation curve to the conductivity 
change at 44.92 (50.00—5.08) kilometers, 
the field strength is found to be 0.304 
mV/m. On the 15 mS/m propagation 
curve, the equivalent distance to this 
field strength is 82.94 kilometers, which 
changes the effective path length by 
38.02 (82.94—44.92) kilometers. 
Continuing on this propagation curve, 
the distance to a field strength of 0.025 
mV/m is seen to be 224.4 kilometers.
The actual length of the path travelled, 
however, is 191.46 (224.4 +  5.08 — 38.02) 
kilometers.

29. Section 73.184 is amended by 
revising paragraph (a) and the note 
following paragraph (b), removing 
paragraph (c), and revising and 
redesignating paragraphs (d), (e), and (f) 
as (c), (d), and (e), to read as follows:

§ 73.164 Groundwave field strength 
charts.

(a) Graphs 1 to 20 show, for each of 20 
frequencies, the computed values of 
groundwave field strength as a function 
of groundwave conductivity and 
distance from the source of radiation. 
The groundwave field strength is 
considered to be that part of the vertical 
component of the electric field which 
has not been reflected from the 
ionosphere nor from the troposphere. 
These 20 families of curves are plotted 
on log-log graph paper and each is to be 
used for the range of frequencies shown 
thereon. Computations are based on a 
dielectric constant of the ground 
(referred to air as unity) equal to 15 for 
land and 80 for sea water and for the 
ground conductivities (expressed in mS/ 
m) given on the curves. The curves show 
the variation of the groundwave field 
strength with distance to be expected 
for transmission from a vertical antenna 
at the surface of a uniformly conducting 
spherical earth with the groundwave 
constants shown on the curves. The 
curves are for an antenna power of such 
efficiency and current distribution that 
the inverse distance (unattenuated) field 
is 100 mV/m at 1 kilometer. The curves 
are valid for distances that are large 
compared to the dimensions of the 
antenna for other than short vertical 
antennas.

(b) * * *
Note: The computed values of field strength 

versus distance used to plot Graphs 1 to 20 
are available in tabular form. For information 
on obtaining copies of these tabulations call 
or write the Consumer Affairs Office, Federal 
Communications Commission, Washington, 
DC 20554, (202) 032-7000.
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(c) Provided the value of the dielectric 
constant is near 15, the ground 
conductivity curves of Graphs 1 to 20 
may be compared with actual field 
strength measurement data to determine 
the appropriate values of the ground 
conductivity and the inverse distance 
field strength at 1 kilometer. This is 
accomplished by plotting the measured 
field strengths on transparent log-log 
graph paper similar to that used for 
Graphs 1 to 20 and superimposing the 
plotted graph over the Graph 
corresponding to the frequency of the 
station measured. The plotted graph is 
then shifted vertically until the plotted 
measurement data is best aligned with 
one of the conductivity curves on the 
Graph; the intersection of the inverse 
distance line on the Graph with the 1 
kilometer abscissa on the plotted graph 
determines the inverse distance field 
strength at 1 kilometer. For other values 
of dielectric constant, the following 
procedure may be used to determine the 
dielectric constant on the ground, the 
ground conductivity and the inverse 
distance field strength at 1 kilometer. 
Graph 21 gives the relative values of 
groundwave field strength over a plane 
earth as a function of the numerical 
distance p  and phase angle b. On graph 
paper with coordinates similar to those 
of Graph 21, plot the measured values of 
field strength as ordinates versus the 
corresponding distances from the 
antenna in kilometers as abscissae. The 
data should be plotted only for 
distances greater than one wavelength 
(or, when this is greater, five times the 
vertical height of the antenna in the case 
of a nondirectional antenna or 10 times 
the spacing between the elements of a 
directional antenna) and for distances 
less than 80f113MHz kilometers (i.e., 80 
kilometers at 1 MHz). Then, using a light 
box, place the plotted graph over Graph 
21 and shift the plotted graph vertically 
and horizontally (making sure that the 
vertical lines on both sheets are 
parallel) until the best fit with the data 
is obtained with one of the curves on 
Graph 21. When the two sheets are 
properly lined up, the value of the field 
strength corresponding to the 
intersection of the inverse distance line 
of Graph 21 with the 1 kilometer 
abscissa on the data sheet is the inverse 
distance field strength at 1 kilometer, 
and the values of the numerical distance 
at 1 kilometer, p\, and of b  are also 
determined. Knowing the values of b  
and pi (the numerical distance at one 
kilometer), we may substitute in the 
following approximate values of the 
ground conductivity and dielectric 
constant.

x *  — •( ~  1 cos b (Eq. 1}
p  V \ /

(R/\)i =  Number of wavelengths in 1 
kilometer,
# * * * *

finite= frequency expressed in megahertz,

ea x̂ lan b —1 (Eq. 3)

dielectric constant on the ground 
referred to air as unity.

First solve for x by substituting the 
known values of p i, (R/X)i, and cos b  in 
equation (1). Equation (2) may then be 
solved for 8 and equation (3) for e. At 
distances greater than 80/f113 MHz 
kilometers the curves of Graph 21 do not 
give the correct relative values of field 
strength since the curvature of the earth 
weakens the field more rapidly than 
these plane earth curves would indicate. 
Thus, no attempt should be made to fit 
experimental data to these curves at the 
larger distances.

Note: For other values of dielectric 
constant, use can be made of the. computer 
program which was employed by the FCC in 
generating the curves in Graphs 1 to 20. For 
information on obtaining a printout of this 
program, call or write the Consumer Affairs 
Office, Federal Communications Commission, 
Washington, DC 200554, (202) 632-7000.

(d) At sufficiently short distances (less 
than 55 kilometers at AM broadcast 
frequencies), such that the curvature of 
the earth does not introduce an 
additional attenuation of the waves, the 
curves of Graph 21 may be used to 
determine the groundwave field strength 
of transmitting and receiving antennas 
at the surface of the earth for any 
radiated power, frequency, or set of 
ground constants. First, trace the 
straight inverse distance line 
corresponding to the power radiated on 
transparent log-log graph paper similar 
to that of Graph 21, labelling the 
ordinates of the chart in terms of field 
strength, and the abscissae in terms of 
distance. Next, using the formulas given 
on Graph 21, calculate the value of the 
numerical distance, p, at 1 kilometer, 
and the value of b. Then superimpose 
the log-log graph paper over Graph 21, 
shifting it vertically until both inverse 
distance lines coincide and shifting it 
horizontally until the numerical distance 
at 1 kilometer on Graph 21 coincides 
with 1 kilometer on the log-log graph 
paper. The curve of Graph 21 
corresponding to the calculated Value of 
b  is then traced on the log-log graph 
paper giving the field strength versus 
distance in kilometers.

(e) This paragraph consists of the 
following Graphs 1 to 20 and 21.

Note: The referenced graphs are not 
published in the CFR, nor will they be 
included in the Commission's automated 
rules system. For information on obtaining 
copies of the graphs call or write the 
Consumer Affairs Office, Federal 
Communications Commission, Washington, 
DC 20554, Telephone: (202) 632-7000.

30. Section 73.185 is amended by 
revising paragraph (b), by removing 
paragraph (c), by revising and 
redesignating paragraphs (d) and (e) as
(c) and (d), by removing paragraphs (i) 
and (j), and revising and redesignating 
paragraphs (h) and (k) as (e) and (f), and 
by revising newly redesignated 
paragraph (f)(2) to read as follows:

§ 73.185 Com putation of interfering signal.

(b) For skywave signals from stations 
operating on all channels, interference 
shall be determined from the 
appropriate formulas and Figure 6a 
contained in § 73.190.

(c) The formulas in § 73.190(d) 
depicted in Figure 6a of § 73.190, entitled 
“Angles of Departure versus 
Transmission Range" are to be used in 
determining the angles in the vertical 
pattern of the antenna of an interfering 
station to be considered as pertinent to 
transmission by one reflection. To 
provide for variation in the pertinent 
vertical angle due to variations of 
ionosphere height and ionosphere 
scattering, the curves 2 and 3 indicate 
the upper and lower angles within which 
the radiated field is to be considered. 
The maximum value of field strength 
occurring between these angles shall be 
used to determine the multiplying factor 
to apply to the 10 percent skywave field 
intensity value determined from 
Formula 2 in § 73.190. The multiplying 
factor is found by dividing the maximum 
radiation between the pertinent angles 
by 100 mV/m.

(d) Example of the use of skywave 
curves and formulas: Assume a 
proposed new Class B station from 
which interference may be expected is 
located at a distance of 724 kilometers 
from a licensed Class B station. The 
proposed station specifies geographic 
coordinates of 40°00'00''N and 100° 
00'00"W and the station to be protected 
is located at an azimuth of 45° true at 
geographic coordinates of 44°26'05''N 
and 93°32'54''W. The critical angles of 
radiation as determined from Figure 6a 
Of § 73.190 for use with Class B stations 
are 9.6° and 16.6°. If the vertical pattern 
of the antenna of the proposed station in 
the direction of the existing station is . 
such that, between the angles of 9.6° and
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16.6° above the horizon the maximum 
radiation is 260 mV/m at one kilometer, 
the value of the 50% field, as derived 
from Formula 1 of § 73.190, is 0.06217 
mV/m at the location of the existing 
station. To obtain the value of the 10% 
field, the 50% value must be adjusted by 
a factor derived from Formula 2 of 
§ 73.190. The value in this case is 8.42 
dB. Thus, the 10% field is 0.1616 mV/m. 
Using this in conjunction with the co-, 
channel protection ratio of 26 dB, the 
resultant nighttime limit from the 
proposed station to the licensed station 
is 3.232 mV/m.

(e) In the case of an antenna which is 
non-directionai in the horizontal plane, 
the vertical distribution of the relative 
fields should be computed pursuant to 
§ 73.160. In the case of an antenna 
which is directional in the horizontal 
plane, the vertical pattern in the great 
circle direction toward the point of 
reception in question must first be 
calculated. In cases where the radiation 
in the vertical plane, at the pertinent 
azimuth, contains a large lobe at a 
higher angle than the pertinent angle for 
one reflection, the method of calculating 
interference will not be restricted to that 
just described; each such case will be 
considered on the basis of the best 
knowledge available.

(f) In performing calculations to 
determine permissible radiation from 
stations operating presunrise or 
postsunset in accordance with § 73.99, 
calculated diurnal factors will be 
multiplied by the values of skywave 
field strength for such stations obtained 
from Formula 1 or 2 of § 73.190.

(1)* * *
(2) Constants used in calculating 

diurnal factors for the presunrise and 
postsunset periods are contained in 
paragraphs (f)(2) (i) and (ii) of this 
section respectively. The columns 
labeled Tmp represent the number of 
hours before and after sunrise and 
sunset at the path midpoint 
★  * ★  * *

31. Stection 73.187 is amended by 
revising paragraphs (a) and (b) to read 
as follows:

§ 73.187 Limitation on daytime radiation.
(a)(1) Except as otherwise provided in 

paragraphs (a)(2) and (3) of this section, 
no authorization will be granted for a 
Class B or Class D station on a 
frequency specified in § 73.25 if the 
proposed operation would radiate 
during the period of critical hours (the 
two hours after local sunrise and the 
two hours before local sunset) toward 
any point on the 0.1 mV/m contour of a 
co-channel U.S. Class A station, at or 
below the pertinent vertical angle 
determined from Curve 2 of Figure 6a of

§ 73.190, values in excess of those 
obtained as provided in paragraph (b) of 
this section.

(2) The limitation set forth in 
paragraph (a)(1) of this section shall not 
apply in the following cases:

(i) Any Class B or Class D operation 
authorized before November 30,1959; or

(ii) For Class B and Class D stations 
authorized before November 30,1959, 
subsequent changes of facilities which 
do not involve a change in frequency, an 
increase in radiation toward any point 
on the 0.1 mV/m contour of a co-channel 
U.S. Class A station, or the move of 
transmitter site materially closer to the 
0.1 mV/m contour of such Class A 
station.

(3) A Class B or Class D station 
authorized before November 30,1959, 
and subsequently authorized to increase 
daytime radiation in any direction 
toward the 0.1 mV/m contour of a co­
channel U.S. Class A station (without a 
change in frequency or a move of 
transmitter site materially closer to such 
contour), may not, during the two hours 
after local sunrise or the two hours 
before local sunset, radiate in such 
directions a value exceeding the higher 
of:

(i) The value radiated in such 
directions with facilities last authorized 
before November 30,1959, or

(ii) The limitation specified in 
paragraph (a)(1) of this section.

(b) To obtain the maximum 
permissible radiation for a Class B or 
Class D station on a given frequency 
from 640 through 990 kHz, multiply the 
radiation value obtained for the given 
distance and azimuth from the 500 kHz 
chart (Figure 9 of § 73.190) by the 
appropriate interpolation factor shown 
in the Ksoo column of paragraph (c) of 
this section; and multiply the radiation 
value obtained for the given distance 
and azimuth from the 1000 kHz chart 
(Figure 10 of § 73.190) by the appropriate 
interpolation factor shown in the K1000 
column of paragraph (c) of this section. 
Add the two products thus obtained; the 
result is the maximum radiation value 
applicable to the Class B or Class D 
station in the pertinent directions. For 
frequencies from 1010 to 1580 kHz, 
obtain in a similar manner the proper 
radiation values from the 1000 and 1600 
kHz charts (Figures 10 and 11 of 
§ 73.190), multiply each of these values 
by the appropriate interpolation factors 
in the K'1000 and K'isoo columns in 
paragraph (c) of this section, and add 
the products.
★  * * * *

32. Section 73.189 is amended by 
revising paragraphs (b)(2)(i), (b)(2)((ii),

(b)(2)(ii), (b)(3), and (b)(6), to read as 
follows:

§ 73.189 Minimum antenna heights or field  
strength requirem ents. 
* * * * *

(b) * * *
(2) * * *
(i) Class C stations, and stations in 

Alaska, Hawaii, Puerto Rico and the 
U.S. Virgin Islands on 1230,1240,1340, 
1400,1450 and 1490 kHz that were 
formerly Class C and were redesignated 
as Class B pursuant to § 73.26(b), 45 
meters or a minimum effective field 
strength of 241 mV/m for 1 kW (121 mV/ 
m for 0.25 kW). (This height applies to a 
Class C station on a local channel only. 
Curve A shall apply to any Class C 
stations in the 48 conterminous States 
that are assigned to Regional channels.)

(ii) Class A (Alaska), Class B and 
Class D stations other than those 
covered in § 73.189(b)(2)(i), a minimum 
effective field strength of 282 mV/m for 
lkW .

(iii) Class A stations, a minimum 
effective field strength of 362 mV/m for 
lkW .

(3) The heights given on the graph for 
the antenna apply regardless of whether 
the antenna is located on the ground or 
on a building. Except for the reduction 
of shadows, locating the antenna on a 
building does not necessarily increase 
the efficiency and where the height of 
the building is in the order of a quarter 
wave the efficiency may be materially 
reduced.
*  *  *  -  *  *

(6) The main element or elements of a 
directional antenna system shall meet 
the above minimum requirements with 
respect to height or effective field 
strength. No directional antenna system 
will be approved which is so designed 
that the effective field of the array is 
less than the minimum prescribed for 
the class of station concerned, or in case 
of a Class A station less than 90 percent 
of the ground wave field which would 
be obtained from a perfect antenna of 
the height specified by Figure 7 of 
§ 73.190 for operation on frequencies 
below 1000 kHz, and in the case of a 
Class B or Class D station less than 90 
percent of the ground wave field which 
would be obtained from a perfect 
antenna of the height specified by Figure 
7 of § 73.190 for operation on 
frequencies below 750 kHz.

33. Section 73.190 is amended by 
revising Figures 7 and 8 to reflect the use 
of metric units and by revising 
paragraphs (a), (b), (c), and (e) to read 
as follows:
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§ 73.190 Engineering charts and related  
form ulas.

(a) This section consists of the 
following Figures: 2, r3, 5, 6a, 7, 8, 9,10, 
11,12, and 13. Additionally, formulas

that are directly related to graphs are 
included.

(b) Formula 1 is used for calculation of 
50% skywave field strength values.

Formula 1. Skywave field strength, 
50% of the time (at SS+6):

The skywave field strength, Fc(50), for 
a characteristic field strength of 100 
mV/m at 1 km is given by:

^ (50) = (97.5 - 201ogD) -  (2 n + 4.95 tan2 4>u) dB(ßVJm) Œ * ’ )

The slant distance, D, is given by:

D— V40,000+d* km (Eq. 2}

The geomagnetic latitude of the 
midpoint of the path, <I>M, is given by:
4>a# = arcsin[sin  aM sin 78.5*
+  cos au cos 78.5* cos(69 +  6^)] 
degrees (Eq. 3)
The short great-circle path distance, d, is 
given by:

d  =  111.18cT km  (Eq. 4)

Where:
d° =  arccos[sin Or sin cr*
+  cos Or cos or cos(6* — 6T) J 
degrees (Eq.5)
Where:
or is the geographic latitude of the 

transmitting terminal (degrees) 
o» is the geographic latitude of the 

receiving terminal (degrees)

br  is the geographic longitude of the 
transmitting terminal (degrees) 

6« is the geographic longitude of the 
receiving terminal (degrees)

Om is the geographic latitude of the 
midpoint of the great-circle path 
(degrees) and is given by:

6 a# is the geographic longitude of the 
midpoint of the great-circle path 
(degrees) and is given by:

aM -9 0 -a icœ s (< r \  . ( d °smûjjCOsI —  I f  costfßSml—
sùuzr ~ smaRcosd°

cosâjsind0
(Eq. 6)

arccos
cos d ° \  .

—  -  s i
, 2 )

smaRsmau

v COS^COSÛ  ̂ ;

(Eq. 7)

Note (1): If | <I>a# | is greater than 60 
degrees, equation (1) is evaluated for 
| ̂ a# | =  60 degrees.

Note (2): North and east are 
considered positive; south and west 
negative.

Note (3): In equation (7), A =  — 1 for 
west to east paths (i.e., 6« >  br), 
otherwise k  =  1.

(c) Formula 2 is used for calculation of 
10% skywave field strength values.

Formula 2. Skywave field strength,
10% of the time (at SS+6):

The skywave field strength, Fc(10), is 
given by:
Fc(10) =  Fc(50) +  A dB(p.V/m) 
Where:
A =  6 when 14>M | < 4 0

A =  0.2 | 4>m | — 2 when 40 < | <J>a# | < 60 
A =s 10 when | <I>a# | >  60
* Hr * ★  ★

(e) In the event of disagreement 
between computed values using the 
formulas shown above and values 
obtained directly from the figures, the 
computed values will control.
BILLING CODE 6712-01-M
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34. Section 73.1030 is amended by 
revising the table in paragraph (b) to 
read as follows:

§ 73.1030 Notifications concerning 
interference to  radio astronom y, research 
and receiving installations.
* * * % *

(b) * * *

Frequency range

Field
strength

in
author­

ized 
band­

width of 
service 
(mV/m)

Power
flux

density
in

author-
izd

band­
width

of
service 
(dBW/ 
m2) 1

Below 540 kHz.................................. 10 -6 5 .8
540 to 1700 kHz............................... 20 -5 9 .8
1.7 to 470 MHz............................ 10 2-6 5 .8
470 to 890 MHz........................ ....... 30 2-5 6 .2
Above 890 MHz................................ 1 2-8 5 .8

1 Equivalent values of power flux density are cal­
culated assuming free space characteristic imped­
ance of 376 .7= 120  ohms.

2 Space stations shall conform to the power flux 
density limits at the earth's surface specified in 
appropriate parts of the FCC rules, but in no case 
should exceed the above levels in any 4 kHz band 
for all angles of arrival.

* * * * *
35. Section 73.1125 is amended by 

adding a note at the end of the section to 
read as follows:

§ 73.1125 Station main studio location.
* * * * *

N ote: AM stations that simulcast on a 
frequency in the 535-1605 kHz band and on a 
frequency in the 1605-1705 kHz band need 
only have the studio be located within the 5 
mV/m contour of the lower band operation 
during the term of the simultaneous operating 
authority. Upon termination of the 535-1605 
kHz band portion of the dual frequency 
operation, the above rule shall then become 
applicable to the remaining operation in the 
1605-1705 kHz band.

36. A new paragraph (c) is added to 
§ 73.1150 to read as follows:

§ 73.1150 Transferring a station.
*  *  *  *  *

(c) Licensees and/or permittees 
authorized to operate in the 535-1605 
kHz and in the 1605-1705 kHz band 
pursuant to the Report and Order in MM 
Docket No. 87-267 will not be permitted 
to assign or transfer control of the 
license or permit for a single frequency 
during the period that joint operation is 
authorized.

37. Section 73.1201 is amended by 
revising (c)(2) to read as follows:

§ 73.1201 Station Identification.
* * * * *

(c.) * * *

(2) Sim ultaneous AM  (535-1605 kH z) 
an d AM  (1605-1705 kH z broadcasts. If 
the same licensee operates an AM 
broadcast station in the 535-1605 kHz 
band and an AM broadcast station in 
the 1605-1705 kHz band with both 
stations licensed to the same community 
and simultaneously broadcasts the same 
programs over the facilities of both such 
stations, station identification 
announcements may be made jointly for 
both stations for periods of such 
simultaneous operations. 
* * * * *

38 Paragraph (b)(l)(ii) of § 73.1570 is 
revised to read as follows:

§ 73.1570 M odulation levels: AM, FM, and 
TV aural.
* * * * *

(b) * * *
(1) * * *
(ii) For AM stations transmitting 

telemetry signals for remote control or 
automatic transmission system 
operation, the amplitude of modulation 
of the carrier by the use of subaudible 
tones must not be higher than necessary 
to effect reliable and accurate data 
transmission and may not, in any case, 
exceed 6%.
* * * * *

39. Section 73.1650 is amended by 
revising paragraph (b)(2), introductory 
text, and adding paragraphs (b)(2)(i) and 
(b)(2)(ii) to read as follows:

§ 73.1650 International agreem ents.
* * * * *

(b) * * *
(2) Regional Agreements for the 

Broadcasting Service in Region 2:
(i) MF Broadcasting 535-1605 kHz, Rio 

de Janeiro, 1981.
(ii) MF Broadcasting 1605-1705 kHz, 

Rio de Janeiro, 1988.
*  j *  . *. ft- *

40. A note is added at the end of 
Section 73.1665 to read as follows:

§ 73.1665 Main transm itters.
* * * * *

Note: Pending the availability of AM 
broadcast transmitters that are type-accepted 
for use in the 1 6 0 5 -1 7 0 5  kHz band, 
transmitters that are type-accepted for use in 
the 5 3 5 -1 6 0 5  kHz band as shown on the 
FCC's Radio Equipment List may be utilized 
in the 1 6 0 5 -1 7 0 5  kHz band if it is shown that 
the requirements of § 7 3 .4 4  have been met. 
FCC approval of the manufacturer’s 
application for type-acceptance will 
supersede the applicability of this note.

41. Paragraph (c) in § 73.1705 is 
revised to read as follows:

§ 73.1705 Tim e o f operation.
* * * * *

(c) AM stations in the 535-1705 kHz 
band will be licensed for unlimited time.

In the 535-1605 kHz band, stations that 
apply for share time and specified hours 
operations may also be licensed. AM 
stations licensed to operate daytime- 
only and limited-time may continue to 
do so; however, no new such stations 
will be authorized, except for fulltime 
stations that reduce operating hours to 
daytime-only for interference reduction 
purposes.

42. Section 73.1725 is revised to read 
as follows:

§ 73.1725 Lim ited tim e.
(a) Operation is applicable only to 

Class B (secondary) AM stations on a 
clear channel with facilities authorized 
before November 30,1959. Operation of 
the secondary station is permitted 
during daytime and until local sunset if 
located west of the Class A station on 
the channel, or until local sunset at the 
Class A station if located east of that 
station. Operation is also permitted 
during nighttime hours not used by the 
Class A station or other stations on the 
channel.

(b) No authorization will be granted 
for:

(1) A new limited time station;
(2) A limited time station operating on 

a changed frequency;
(3) A limited time station with a new 

transmitter site materially closer to the 
0.1 mV/m contour of a co-channel U.S. 
Class A station; or

(4) Modification of the operating 
facilities of a limited time station 
resulting in increased radiation toward 
any point on the 0.1 mV/m contour of a 
co-channel U.S. Class A station during 
the hours after local sunset in which the 
limited time station is permitted to 
operate by reason of location east of the 
Class A station.

(c) The licensee of a secondary station 
which is authorized to operate limited 
time and which may resume operation 
at the time the Class A station (or 
stations) on the same channel ceases 
operation shall, with each application 
for renewal of license, file in triplicate a 
copy of its regular operating schedule. It 
shall bear a signed notation by the 
licensee of the Class A station of its 
objection or lack of objection thereto. 
Upon approval of such operating 
schedule, the FCC will affix its file mark 
and return one copy to the licensee 
authorized to operate limited time. This 
shall be posted with the station license 
and considered as a part thereof. 
Departure from said operating schedule 
will be permitted only pursuant to
§ 73.1715 (Share time).

43. Section 73.1740 is amended by 
revising paragraph (a)(l)(i) to read as 
follows:
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§ 73.1740 Minimum operating schedule.
(a) * * *
(1) * * *
(i) Class D stations which have been 

authorized nighttime operations need 
comply only with the minimum 
requirements for operation between 6 
a.m. and 6 p.m., local time. 
* * * * *

44. Paragraph (a) of § 73.3516 is 
revised to read as follows:

§ 73.3516 Specification o f facilities.

(a) An application for facilities in the 
AM, FM, or TV broadcast services or 
low power TV service shall be limited to 
one frequency, or channel, and no 
application will be accepted for filing if 
it requests an alternate frequency or 
channel. Applications specifying split , 
frequency AM operations using one 
frequency during daytime hours 
complemented by a different frequency 
during nighttime hours will not be 
accepted for filing.
* * * * *

45. New paragraphs (c) and (d) and 
Notes 1 and 2 are added to § 73.3517 to 
read as follows:

§ 73.3517 Contingent applications. 
* * * * *

(c) Upon payment of the filing fees 
prescribed in § 1.1111 of this chapter, 
the Commission will accept two or more 
applications Hied by existing AM 
licensees for modification of facilities 
that are contingent upon granting of 
both, if granting such contingent 
applications will reduce interference to 
one or more AM stations or will 
otherwise increase the area of 
interference-free service. The 
applications must state that they are 
filed pursuant to an interference 
reduction arrangement and must cross- 
reference all other contingent 
applications.

(d) Modified proposals curing conflicts 
between mutually exclusive clusters of 
applications filed in accordance with 
paragraphs (c) of this section will be 
accepted for 60 days following issuance 
of a public notice identifying such 
conflicts.

Note 1: No application to move to a 
frequency in the 1605-1705 kHz band may be 
part of any package of contingent 
applications associated with a voluntary 
agreement

Note 2: In cases where no modified 
proposal is filed pursuant to paragraph (d) of 
this section, the Commission will grant the 
application resulting in the greatest net 
interference reduction.

46. Paragraph (i) in § 73.3550 is revised 
to read as follows:

§ 73.3550 Requests fo r new or m odified 
call sign assignments.
*  *  *  *  *

(i) Stations in different broadcast 
services (or operating jointly in the 535- 
1605 kHz band and in the 1605-1705 kHz 
band) which are under common control 
may request that their call signs be 
conformed by the assignment of the 
same basic call sign if that call sign is 
not being used by a non-commonly 
owned station. For the purposes of this 
paragraph, 50% or greater common 
ownership shall constitute a prima facie 
showing of common control.
*  *  *  *  *

47. Section 73.3555 is amended by 
revising Note 4 and adding new Notes 8, 
9 and 10 to read as follows:

§ 73.3555 M ultiple ownership.
* * * * *

Note 4: Paragraphs (a) through (d) of this 
section will not be applied to require 
divestiture, by any licensee, of existing 
facilities, and will not apply to applications 
for increased power for Class C stations, to 
applications for assignment of license or 
transfer of control filed in accordance with 
§ 73.3540(f) or § 73.3541(b) of this part, or to 
applications for assignment of license or 
transfer of control to heirs or legatees by will 
or intestacy if no new or increased overlap 
would be created between commonly owned, 
operated, or controlled broadcast stations in 
the same service and if no new 
encompassment of communities proscribed in 
paragraphs (b) and (c) of this section as to 
commonly owned, operated, or controlled 
broadcast stations or daily newspapers 
would result. Said paragraphs will apply to 
all applications for new stations, to all other 
applications for assignment or transfer, and 
to all applications for major changes in 
existing stations except major changes that 
will result in overlap of contours of broadcast 
stations in the same service with each other 
no greater than already existing. (The 
resulting areas of overlap of contours of such 
broadcast stations with each other in such 
major change cases may consist partly or 
■entirely of new terrain. However, if the 
population in the resulting overlap areas 
substantially exceeds that in the previously 
overlap areas, the Commission will not grant 
the application if it finds that to do so would 
be against the public interest, convenience, or 
necessity.) Commonly owned, operated, or 
controlled broadcast stations, with 
overlapping contours or with community- 
encompassing contours prohibited by this 
section may not be assigned or transferred to 
a single person, group, or entity, except as 
provided above in this note. If a commonly 
owned, operated, or controlled broadcast 
station and daily newspaper fall within the 
encompassing proscription of this section, the 
station may not be assigned to a single 
person, group or entity if the newspaper is 
being simultaneously sold to such single 
person, group or entity. 
* * * * *

Note 8: Paragraph (a)(1) of this section will 
not apply to an application for an AM station

license in the 535-1605 kHz band where grant 
of such application will result in the overlap 
of 5 mV/  m groundwave contours of the 
proposed station and that of another AM 
station in the 535-1605 kHz band that is 
commonly owned, operated or controlled if 
the applicant shows that a significant 
reduction in interference to adjacent or co­
channel stations would accompany such 
common ownership. Such AM overlap cases 
will be considered on a case-by-case basis to 
determine whether common ownership, 
operation or control of the stations in 
question would be in the public interest 
Applicants in such cases must submit a 
contingent application for the major or minor 
facilities change needed to achieve the 
interference reduction along with the 
application which seeks to create the 5 mV/m 
overlap situation.

Note 9: Paragraph (a)(1) of this section will 
not apply to an application for an AM station 
license in the 1605-1705 kHz band where 
grant of such application will result in the 
overlap of the 5 mV/ m groundwave contours 
of the proposed station and that of another 
AM station in the 535-1605 kHz band that is 
commonly owned, operated or controlled. 
Paragraphs (d)(l)(i) and (d)(l)(ii) of this 
section will not apply to an application for an 
AM station license in the 1605-1705 kHz band 
by an entity that owns, operates, controls or 
has a cognizable interest in AM radio 
stations in the 535-1605 kHz band.

Note 10: Authority for joint ownership 
granted pursuant to Note 9 will expire at 3 
a.m. local time on the fifth anniversary of the 
date of issuance of a construction permit for 
an AM radio station in the 1605-1705 kHz 
band.

48. Section 73.3564 is amended by 
adding a new paragraph (e) to read as 
follows:

§ 73.3564 Acceptance o f applications.
* * * * *

(e) Applications for operation in the 
1605-1705 kHz band will be accepted 
only if filed pursuant to the terms of 
§ 73.30(b).

§ 73.3570 (Redesignated as § 73.231

49. Section 73.3570 is redesignated as 
§ 73.23.

50. Section 73.3571 is amended by 
revising paragraphs (a), and (a)(1), by 
adding a new paragraph (a)(3), by 
removing paragraphs (d)(1) and (e), by 
revising and redesignating paragraphs
(d)(2), (d)(3) and (d)(4) as (d)(1), (d)(2) 
and (d)(3), by redesignating paragraphs
(f) through (i) as (e) through (h) and 
revising newly redesignated paragraphs
(f) and (h), by redesignating paragraphs
(j) (l). (j)(2), (j)(3), and (j)(4) as (i)(l),
(i)(2), (i)(3), and (i)(4) and revising the 
text of newly redesignated paragraph
(i)(l), and be redesignating paragraphs
(k) and (1) as paragraphs (j) and (k) to 
read as follows:
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§ 73.3571 Processing of AM broadcast 
station applications.

(a) Applications for AM broadcast 
facilities are divided into three groups.

(1) In the first group are applications 
for new stations or for major changes in 
the facilities of authorized stations. A 
major change is any increase in power 
except where accompanied by a 
complimentary reduction of antenna 
efficiency which leads to the same 
amount, or less, radiation in all 
directions (in the horizontal and vertical 
planes when skywave propagation is 
involved, and in the horizontal plane 
only for daytime considerations), 
relative to the presently authorized 
radiation levels, or any change in 
frequency, hours of operation, or 
community of license. However, the FCC 
may, within 15 days after the 
acceptance for filing of any other 
application for modification of facilities, 
advise the applicant that such 
application is considered to be one for a 
major change and therefore is subject to 
the provisions of § § 73.3580 and 1.1111 
of this chapter pertaining to major 
changes.

(2) * * *
(3) The third group consists of 

applications for operation in the 1605- 
1705 kHz band which are filed 
subsequent to Commission notification 
that allotments have been awarded to 
petitioners under the procedure 
specified in § 73.30.
★  * ★  * *

(d) Applications proposing to increase 
the power of an AM station are subject 
to the following requirements:

(1) In order to be acceptable for filing, 
any application which does not involve 
a change in site must propose at least a 
20% increase in the station’s nominal 
power.

(2) Applications involving a change in 
site are not subject to the requirements 
in paragraph (d)(1) of this section.

(3) Applications for nighttime power 
increases for Class D stations are not 
subject to the requirements of this 
section and will be processed as minor 
changes.
+ * * A *

(f) Applications for change of license 
to change hours of operation of a Class 
C station, to decrease hours of operation 
of any other class of station, or to 
change station location involving no 
change in transmitter site will be 
considered without reference to the 
processing line.
* "• * * *

(h) When an application which has 
been designated for hearing has been 
removed from the hearing docket, the 
application will be returned to its proper

position (as determined by the file 
number) in the processing line. Whether 
or not a new file number will be 
assigned will be determined pursuant to 
paragraph (i) of this section, after the 
application has been removed from the 
hearing docket.

(i)(l) A new file number will be 
assigned to an application for a new 
station, or for major changes in the 
facilities of an authorized station, when 
it is amended to change frequency, to 
increase power, to increase hours of 
operation, or to change station location. 
Any other amendment modifying the 
engineering proposal, except an 
amendment regarding the type of 
equipment specified, will also result in 
the assignment of a new file number 
unless such amendment is accompanied 
by a complete engineering study 
showing that the amendments would not 
involve new or increased interference 
problems with existing stations or other 
applications pending at the time the 
amendment is filed. If, after submission 
and acceptance of such an engineering 
amendment, subsequent examination 
indicates new or increased interference 
problems within either existing stations 
or other applications pending at the time 
the amendment was received at the 
FCC, the application will then be 
assigned a new file number and placed 
in the processing line according to the 
numerical sequence of the new file 
number.
* * * * *

51. New paragraph (c) is added to 
§ 73.3598 to read as follows:

§ 73.3598 Period of construction.
* * * * *

(c) An existing AM station operating 
in the 535-1605 kHz band that receives a 
conditional permit to operate in the 
1605-1705 kHz band; such permit shall 
specify a period of not more than 18 
months from the date of issuance of the 
original construction permit within 
which construction shall be completed 
and application for license filed.

§ 73.4160 [Removed]
52. Section 73.4160 is removed.
53. Section 73.4255 is revised to read 

as follows:

§ 73.4255 Tax certificates: Issuance of.
(a) See Public Notice, FCC 76-337, 

dated April 21,1976. 59 FCC 2d, 91; 41 
FR 17605, April 27,1976.

(b) See Report and Order MM Docket 
87-267, FCC 91-303 adopted, September 
26,1991.

Part 90 of title 47 of the CFR is 
amended as follows:

54. The authority citation for part 90 
continues to read as follows:

Authority: 47 U.S.C. 154 and 303.

55. Section 90.17(b) is amended by 
removing the entry for 1610 kHz and 
adding the entry for 540 through 1700 
kHz to the Table of Frequencies to read 
as follows:

§90.17 Local Government Radio Service. 
* ★  ★  * *

(b) * * *

Local government radio service frequency table

Frequency or 
band (kHz) Class of station(s) Limita­

tions

5 3 0 ............................ Base (T.I.S.)................ 23
540-1700................. ......do............................ 23
2726 ......................... Base or Mobile.......... 1

★  ★  ★  Hr ★
56. Section 90.242 is amended by 

revising paragraph (a) introductory text, 
the first sentence of (a)(2)(i), and 
(a)(2)(ii) to read as follows:

§ 90.242 Travelers information stations.
(a) The frequencies 530 through 1700 

kHz in 10 kHz increments may be 
assigned to the Local Government Radio 
Service for the operation of Travelers 
Information Stations subject to the 
following conditions and limitations.
*  *  *  *  *

(2) * * *
(i) A statement certifying that the 

transmitting site of the Travelers 
Information Station will be located at 
least 15 km (9.3 miles) measured 
orthogonally outside the measured 0.5 
mV/m daytime contour (0.1 mV/m for 
Class A stations) of any AM broadcast 
station operating on a first adjacent 
channel or at least 130 km (80.6 miles) 
outside the measured 0.5 mV/m daytime 
contour (0.1 mV/m for Class A stations) 
of any AM broadcast station operating 
on the same channel, or, if nighttime 
operation is proposed, outside the 
theoretical 0.5 mV/m-50% nighttime 
skywave contour of a U.S. Class A 
station. * * *

(ii) In consideration of possible cross­
modulation and inter-modulation 
interference effects which may result 
from the operation of a Travelers 
Information Station in the vicinity of an 
AM broadcast station on the second or 
third adjacent channel, the applicant 
shall certify that he has considered 
these possible interference effects and, 
to the best of his knowledge, does not 
foresee interference occurring to 
broadcast stations operating on second 
or third adjacent channels.
h 4r h ♦
[FR Doc. 91-28451 Filed 12-11-01; 8:45 am]
BILLING CODE 6712-01-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 131 

IW H -FR L-4038-8]

Amendments to the Water Quality 
Standards Regulation That Pertain to 
Standards on Indian Reservations
AGENCY: Environmental Protection 
Agency.
a c t io n : Final rule.

summary: This rule amends the water 
quality standards regulation by adding:
(1) The procedures by which an Indian 
Tribe may qualify for treatment as a 
State for purposes of the Clean Water 
Act section 303 water quality standards 
and section 401 certification programs, 
and (2) a mechanism to resolve 
unreasonable consequences that may 
arise from Indian Tribes and States 
adopting differing water quality 
standards on common bodies of water. 
EFFECTIVE DATE: The rule shall be 
effective January 13,1992.
ADDRESSES: The public may inspect the 
administrative record for this 
rulemaking and all comments received 
on the proposed regulation at the 
Environmental Protection Agency, 
Standards and Applied Science 
Division, Office of Science and 
Technology, room 919 East Tower, 401 
M Street, SW., Washington, DC, 
between the hours of 8 a.m. and 4:30 
p.m. on business days. A reasonable fee 
will be charged for copying. Inquiries 
can be made by calling 202-260-1315.
FOR FURTHER INFORMATION CONTACT: 
David K. Sabock, Environmental 
Protection Agency, Standards and 
Applied Science Division, (WH-585), 401 
M Street, SW., Washington, DC, 20460, 
(202) 260-1318.
SUPPLEMENTARY INFORMATION: 
Information in this preamble is 
organized as follows:
A. Background
B. Changes to the Proposed Rule
C. Response to Public Comments
1. Treatment of Tribes as States
2. Dispute Resolution Mechanism
3. Establishing Water Quality Standards on

Reservations
4. Other Comments
D. Regulatory Flexibility Act
E. Paperwork Reduction Act
F. Regulatory Impact Analysis

A. Background
Section 303(c) of the Clean Water Act 

(33 U.S.C. 1313(c)) requires the States to 
develop, review, and revise water 
quality standards for all surface waters 
of the United States. The Environmental

Protection Agency’s (EPA’s) 
implementing regulations (40 CFR part 
131) require that, at a minimum, such 
standards include designated water 
uses, in-stream criteria to protect such 
uses, and an antidegradation policy. 
EPA’s role in the water quality 
standards program is to review and 
approve or disapprove the State- 
adopted water quality standards and, 
where necessary, to promulgate Federal 
water quality standards.

Section 401 of the CWA provides that 
States may grant or deny “certification” 
for Federally permitted or licensed 
activities that may result in a discharge 
to the waters of the United States. The 
decision to grant or deny certification is 
based on the State’s determination 
regarding whether the proposed activity 
will comply with the requirements of 
certain sections of the CWA enumerated 
in section 401(a)(1). These sections 
include those requiring water quality 
standards and effluent limitations. If a 
State denies certification, the Federal 
permitting or licensing agency is 
prohibited from issuing a permit or 
license. Certifications are subject to 
objection from downstream States 
where the downstream State determines 
that the proposed activity would violate 
its water quality requirements. 
Certifications are normally issued by the 
State in which the discharge originates, 
but may be issued in certain 
circumstances by an interstate agency 
or the Administrator.

The February 4,1987 Amendments to 
the Act added a new section 518, which 
requires EPA to promulgate regulations 
specifying how the Agency will treat 
qualified Indian Tribes as States for the 
purposes of, among others, the section 
303 (water quality standards) and 
section 401 (certification) programs 
described above. Section 518 also 
requires EPA, in promulgating these 
regulations, to establish a mechanism to 
resolve unreasonable consequences that 
may result from an Indian Tribe and a 
State adopting differing water quality 
standards on common bodies of water.

On September 22,1989, the 
Environmental Protection Agency (EPA) 
proposed amendments to the water 
quality standards regulations in 
response to CWA section 518 
requirements (see 54 FR 39098). The 
proposal included amendments that 
would: (1) Add procedures by which an 
Indian Tribe could qualify for treatment 
as a State for purposes of the section 303 
water quality standards and section 401 
certification programs of the Clean 
Water Act, and (2) establish a 
mechanism to resolve unreasonable 
consequences that may result from an 
Indian Tribe and a State adopting

differing water quality standards on 
common bodies of water. Pursuant to 
CWA section 518, the proposal had been 
prepared in consultation with States and 
Indian Tribes. The proposal was 
developed with the assistance of an 
informal work group composed of 
representatives from Indian Tribes, 
States, and EPA. In addition, a national 
consultation meeting involving States 
and Tribes was held in Denver,
Colorado in June of 1988 for the purpose 
of obtaining additional comments. 
Finally, EPA distributed a number of 
drafts of the proposal to all States and 
Tribes (following a mailing list of 
Federally recognized Tribes obtained by 
the Office of Water) for review and 
comment prior to issuing the proposed 
rule.

Public hearings on the September 22, 
1989 proposal were held in Phoenix, 
Arizona on November 14,1989, Rapid 
City, South Dakota on November 16, 
1989, and Washington, DC on December 
5,1989. A total of 25 people registered at 
the three hearings. The public comment 
period closed on December 22,1989.
EPA received a total of 34 written 
comments on the proposed rule.

EPA notes that more comments were 
received on the various drafts of the 
proposed rule than on the proposed rule 
which was ultimately published. EPA 
believes that many of the difficult issues 
were resolved during the consultation 
period prior to proposal, and that this 
explains why relatively few comments 
were received on the proposal and why 
relatively few changes to the proposal 
were required in preparing today’s final 
rule. Another reason is that EPA had 
previously published similar procedures 
under CWA section 518 for the section 
106 water quality management and 
planning program (54 FR 14354; April 11, 
1989).

Additional background information 
was included in the preamble to the 
proposed rulemaking.

B. Changes to the Proposed Rule
Two changes were made to the rule as 

a result of the public comments.
EPA received several comments on 

the provision of the dispute resolution 
mechanism which specifies how 
arbitrators should be selected (see 
1131.7(f)(2)). These various comments 
suggested that such persons should be 
acceptable to all parties, knowledgeable 
about water quality standards, 
knowledgeable about Indian law and 
Tribal governments, and impartial.

The rule was amended to provide that 
the Regional Administrator select as 
arbitrators and panel members 
individuals who: (1) Are agreeable to all
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affected parties, (2) are knowledgeable 
concerning the requirements of the 
water quality standards program, (3) 
have a basic understanding of the 
political and economic interests of 
affected Tribes and States, and (4) are 
expected to fulfill the duties fairly and 
impartially. The regulation provides 
wide latitude as to who a Regional 
Administrator may appoint including 
EPA employees, employees of other 
Federal agencies, or “other individuals 
with appropriate qualifications.” EPA 
believes that this regulatory provision 
should be broad enough to encompass 
all possibilities.

Section 131.7 (f)(l)(ii) requires that 
“mediators shall act as neutral 
facilitators * * *”. Implicit in the 
regulation is the sense that mediators 
and arbitrators will act fairly and 
impartially. EPA knows of no regulatory 
provision that will guarantee 
impartiality. It should be noted, 
however, that there is an appeals 
process included in the regulation (see 
§ 131.7(f)(2)(v)) for those instances 
where a party believes the arbitrator’s 
recommendation is an action contrary to 
or inconsistent with the Clean Air Act.

The second suggested change was 
that EPA should define the terms 
“promptly” and “reasonable efforts” 
used in one provision of the dispute 
resolution mechanism (§ 131.7(d)). The 
referenced section requires EPA, upon a 
determination by EPA that a dispute 
resolution action is required, to 
“promptly" notify affected parties that 
EPA is initiating an action and to make 
“reasonable efforts” to ensure that all 
interested groups also have notice that 
EPA is initiating a dispute resolution 
action.

EPA revised § 131.7(d) to replace the 
term “promptly" with “within 30 days,” 
and specified that “reasonable efforts” 
shall include but not be limited to: (1) 
Written notice to responsible Indian and 
State agencies, and other affected 
Federal agencies, (2) notice to the 
specific individuals or entity that is 
alleging that an unreasonable 
consequence is resulting from differing 
standards having been adopted on a 
common body of water, (3) public notice 
in local newspapers, radio, and 
television, as appropriate, and (4) 
publication in trade journal newsletters, 
and (5) other means as appropriate.

Many of the comments received on 
the proposed rulemaking were 
suggestions for clarification which are 
responded to affirmatively in the 
Response to Public Comment Section 
below. Where appropriate, EPA has 
attempted to provide responses which 
will also serve as guidance for 
implementation of today’s rule. The

substance of these responses and any 
additional guidance needed will be 
added to the Water Quality Standards 
Handbook which contains the program 
guidance supplementing the 
requirements of the water quality 
standards regulation. The Agency’s 
rationale for addressing the few 
suggestions for revising the regulatory 
language is also included in the 
Response to Public Comments Section.
C. Response to Public Comments

The response to public comments is 
organized into four sections: (1) 
Treatment of Tribes as States, (2) 
dispute resolution mechanism, (3) 
establishing water quality standards on 
Indian reservations, and (4) other 
comments. Comments discussed within 
each of these sections have been further 
categorized by topic.

1. Treatm ent o f  T ribes as S tates

Comments on the Authority 
Requirements

a. The Scope of Inherent Tribal 
Authority

Com m ent: The issue of whether and 
how EPA should require Tribes to 
demonstrate that they meet the 
requirements of section 518(e)(2) of the 
CWA, i.e., that they can demonstrate 
authority to regulate water quality 
within the boundaries of their 
reservations, attracted significant 
comment. Numerous commenters 
remarked on the significance of the 
Supreme Court’s decision in B ren dale  v. 
C on federated  T ribes an d Bands o f  the 
Yakim a N ation, 492 U.S. 408, (1989) for 
EPA’s programs and today’s regulations, 
although there were widely differing 
views of how to read the decision. 
Several commenters asserted that 
B ren dale  clearly indicates that an 
Indian Tribe may not enforce its water 
quality standards against non-members 
of the Tribe on non-Indian-owned fee 
lands within the boundaries of the 
reservation or that, at the very least, the 
Tribe must include detailed factual 
information that describes the non- 
Indian lands the Tribe proposes to 
regulate and the reasons supporting its 
jurisdictional assertions.

By contrast, other commenters 
asserted that Tribes invariably possess 
inherent authority to regulate all 
reservation waters, and that EPA should 
presume the existence of such authority 
and not require Tribes to make any 
specific factual showing. These 
commenters asserted that such authority 
over environmental matters was 
recognized in M ontana v. U nited States, 
450 U.S. 544 (1981), and not diminished 
by B ren dale.

R espon se: EPA does not read the 
holding in B ren dale as preventing EPA 
from recognizing Tribes as States for 
purposes of regulating water quality on 
fee lands within the reservation, even if 
section 518 is not an express delegation 
of authority (an issue discussed in detail 
below). In B rendale, both the State of 
Washington and the Yakima Nation 
asserted authority to zone non-Indian 
real estate developments on two parcels 
within the Yakima reservation, one in an 
area that was primarily Tribal, the other 
in an area where much of the land was 
owned in fee by nonmembers. Although 
the Court analyzed the issues and the 
appropriate interpretation of M ontana at 
considerable length, the nine members 
split 4:2:3 in reaching the decision that 
the Tribe should have exclusive zoning 
authority over property in the Tribal 
area and the State should have 
exclusive zoning authority over non- 
Indian owned property in the fee area. 
The decision reflects some difficult 
issues in this area of the law and, as the 
comments indicated, has generated 
considerable controversy over the 
extent of Tribal authority.

Given the lack of a majority rationale, 
the primary significance of B ren dale is 
in its result, which was fully consistent 
with M ontana v. U nited States, which 
previously had held that:
To be sure, Indian tribes retain inherent 
sovereign power to exercise some forms of 
civil jurisdiction over non-Indians on their 
reservations, even on non-Indian fee lands. A 
tribe may regulate * * * the activities of non­
members who enter consensual relationships 
with the tribe or its members, through 
commercial dealing, contracts, leases, or 
other arrangements * * *. A tribe may also 
retain inherent power to exercise civil 
authority over the conduct of non-Indians on 
fee lands within its reservation when that 
conduct threatens or has some direct effect 
on the political integrity, the economic 
security, or the health or welfare of the tribe.

M ontana, 450 U.S. at 565-66 (citations 
omitted).

In B rendale, the Court applied this 
test, finding Tribal authority over 
activities that would threaten the health 
and welfare of the Tribe, 492 U.S. at 
443-444 (Stevens, J., writing for the 
Court); id. at 449-450 (Blackmun, J. 
concurring). Conversely, the Court found 
no Tribal jurisdiction where the 
proposed activities “would not threaten 
the Tribe’s * * * health or welfare.” Id. 
at 432 (White, J., writing for the Court). 
The Agency therefore disagrees with 
commenters who argue that B ren dale 
somehow overrules M ontana.

As further discussed below, EPA 
agrees with certain commenters that 
pending further judicial or
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Congressional guidance on the extent to 
which section 518 delegates additional 
authority to Tribes, the ultimate decision 
regarding Tribal authority must be made 
on a Tribe-by-Tribe basis and has 
finalized the proposed process for 
making those determinations. Thus, EPA 
rejects the suggestion of other 
commenters that EPA make a conclusive 
statement regarding the extent of Tribal 
jurisdiction over fee lands for all Tribes 
and all waters or even a statement 
regarding any particular reservation, 
except in the context of an actual 
treatment as a State application. This is 
consistent with the approach the 
Agency adopted under the Safe Drinking 
Water Act, when it determined that it 
would not “automatically assume,” or 
adopt, in the first instance, a rebuttable 
presumption of tribal authority over all 
water within a reservation that would 
operate even in the absence of any 
factual evidence. See 53 FR 37396, 37399 
(September 26,1988). Nonetheless, EPA 
sees no reason in light of B ren dale  to 
assume that Tribes would be p e r s e  
unable to demonstrate authority over 
water quality management on fee lands 
within reservation borders. Rather, as 
discussed below, EPA believes that as a 
general matter there are substantial 
legal and factual reasons to assume that 
Tribes ordinarily have the legal 
authority to regulate surface water 
quality within a reservation.

In evaluating whether a tribe has 
authority to regulate a particular activity 
on land owned in fee by nonmembers 
but located within a reservation, EPA 
will examine the Tribe’s authority in 
light of the evolving case law as 
reflected in M ontana and B ren dale. The 
extent of such tribal authority depends 
on the effect of that activity on the tribe. 
As discussed above, in the absence of a 
contrary statutory policy, a tribe may 
regulate the activities of non-Indians on 
fee lands within its reservation when 
those activities threaten or have a direct 
effect on the political integrity, the 
economic security, or the health or 
welfare of the tribe. M ontana, 450 U.S. 
at 565-66. However, in B ren dale  several 
justices argued that for a tribe to have 
“a protectable interest" in an activity, 
the activity’s effect should be 
“demonstrably serious." B ren dale, 1492 
U.S. at 431 (White, J.). In addition, in a 
more recent case involving tribal 
criminal jurisdiction, a majority of the 
Court indicated in d icta  that a tribe may 
exercise civil authority “where the 
exercise of tribal authority is vital to the 
maintenance of tribal integrity and self- 
determination." Duro v. R eina, 110 S.Ct. 
2053, 2061 (1990). See also B rendale, 492 
U.S. at 450 (Blackmun, J.) (test for

inherent tribal authority whether 
activities "implicate a significant tribal 
interest”); id. at 462 (Blackmun, J.) (test 
for inherent tribal authority whether 
exercise of authority “fundamental to 
the political and economic security of 
the tribe”).

As discussed above, the Supreme 
Court, in recent cases, has explored 
several options to assure that the 
impacts upon tribes of the activities of 
non-Indians on fee land, under the 
M ontana test, are more than d e m inim is, 
although to date the Court has not 
agreed, in a case on point, on any one 
reformulation of the test. In response to 
this uncertainty, the Agency will apply, 
as an interim operating rule, a 
formulation of the standard that will 
require a showing that the potential 
impacts of regulated activities on the 
tribe are serious and substantial.

The choice of an Agency operating 
rule containing this standard is taken 
solely as a matter of prudence in light of 
judicial uncertainty and does not reflect 
an Agency endorsement of this standard 
p er  se. Moreover, as discussed below, 
the Agency believes that the activities 
regulated under the various 
environmental statutes generally have 
serious and subtantial impacts on 
human health and welfare. As a result, 
the Agency believes that tribes will 
usually be able to meet the Agency’s 
operating rule, and that use of such a 
rule by the Agency should not create an 
improper burden of proof on tribes or 
create the administratively undesirable 
result of checkerboarding reservations.

Whether a tribe has jurisdiction over 
activities by nonmembers will be 
determined case-by-case, based on 
factual findings. The determination as to 
whether the required effect is present in 
a particular case depends on the 
circumstances.

Nonetheless, the Agency may also 
take into account the provisions of 
environmental statutes, and any 
legislative findings that the effects of the 
activity are serious in making a 
generalized finding that Tribes are likely 
to possess sufficient inherent authority 
to control reservation environmental 
quality. See, e.g., K eyston e Bitum inous 
C oal A ssoc, v. D eB enedictis, 480 U.S. 
470, 476-77 and notes 6, 7 (1987). As a 
result, in making the required factual 
Endings as to the impact of a water- 
related activity on a particular tribe, it 
may not be necessary to develop an 
extensive and detailed record in each 
case. The Agency may also rely on its 
special expertise and practical 
experience regarding the importance of 
water management, recognizing that 
clean water, including critical habitat

(i.e., wetlands, bottom sediments, 
spawning beds, etc.), is absolutely 
crucial to the survival of many Indian 
reservations.

The Agency believes that 
Congressional enactment of the Clean 
Water Act establishes a strong federal 
interest in effective management of 
water quality. Indeed, the primary 
objective of the CWA “is to restore and 
maintain the chemical, physical, and 
biological integrity of the Nation’s 
waters” (section 101(a)) and, to achieve 
that objective, the Act establishes the 
goal of eliminating all discharges of 
pollutants into the navigable waters of 
the U.S. and attaining a level of water 
quality which is fishable and 
swimmable (section 101(a)(1)—(2)). Thus 
the statute itself constitutes, in effect, a 
legislative determination that activities 
which affect surface water and critical 
habitat quality may have serious and 
substantial impacts.

EPA also notes that, because of the 
mobile nature of pollutants in surface 
waters and the relatively small length/ 
size of stream segments or other water 
bodies on reservations, it would be 
practically very difficult to separate out 
the effects of water quality impairment 
on non-Indian fee land within a 
reservation with those on tribal 
portions. In other words, any 
impairment that occurs on, or as a result 
of, activities on non-Indian fee lands are 
very likely to impair the water and 
critical habitat quality of die tribal 
lands. This also suggests that the serious 
and substantial effects of water quality 
impairment within the non-Indian 
portions of a reservation are very likely 
to affect the tribal interest in water 
quality. EPA believes that a 
“checkerboard” system of regulation, 
whereby the Tribe and State split up 
regulation of surface water quality on 
the reservation, would ignore the 
difficulties of assuring compliance with 
water quality standards when two 
different sovereign entities are 
establishing standards for the same 
small stream segments.

EPA also believes that Congress has 
expressed a preference for Tribal 
regulation of surface water quality to 
assure compliance with the goals of the 
CWA. This is confirmed by the text and 
legislative history of section 518 itself. 
The CWA establishes a policy of 
"recognizingj, preserving], and 
protecting] the primary responsibilities 
and rights of States to prevent, reduce, 
and eliminate pollution, [and] to plan 
the development and use (including 
restoration, preservation, and 
enhancement) of land and water 
resources” section 101(b). By extension,
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the treatment of Indian Tribes as States 
means that Tribes are to be primarily 
responsible for the protection of 
reservation water resources. As Senator 
Burdick, floor manager of the 1987 CWA 
Amendments, explained, the purpose of 
section 518 was to ‘‘provide clean water 
for the people of this Nation.” 133 Cong. 
Rec S1018 (daily ed. Jan 21,1987). This 
goal was to be accomplished, he 
asserted, by giving “tribes * * * the 
primary authority to set water quality 
standards to assure fishable and 
swimmable water and to satisfy all 
beneficial uses.” Id.

In light of the Agency’s statutory 
responsibility for implementing the 
environmental statutes, its 
interpretations of the intent of Congress 
in allowing for tribal management of 
water quality within the reservation are 
entitled to substantial deference. 
W ashington Dept, o f  E cology  v. EPA,
752 F. 2d 1465,1469 (9th Cir. 1985); s e e  
gen erally  Chevron , USA v. NRDC, 467 
U.S. 837, 843-45 (1984).

The Agency also believes that the 
effects on tribal health and welfare 
necessary to support Tribal regulation of 
non-Indian activities on the reservation 
may be easier to establish in the context 
of water quality management than with 
regard to zoning, which was at issue in 
B ren dale. There is a significant 
distinction between land use planning 
and water quality management. The 
Supreme Court has explicitly recognized 
such a distinction: “Land use planning in 
essence chooses particular uses for the 
land; environmental regulation * * * 
does not mandate particular uses of the 
land but requires only that, however the 
land is used, damage to the environment 
is kept within prescribed limits." 
C aliforn ia C oastal Com m ission  v. 
G ranite R ock Co., 480 U.S. 572, 587 
(1987). The Court has relied oh this 
distinction to support a finding that 
states retain authority to carry out 
environmental regulation even in cases 
where their ability to carry out general 
land use regulation is preempted by 
federal law. Id. at 587-89.

Further, water quality management 
serves the purpose of protecting public 
health and safety, which is a core 
governmental function, whose exercise 
is critical to self-government. The 
special status of governmental actions 
to protect public health and safety is 
well established.1 By contrast, the

1 This special status has been reaffirmed by all 
nine justices in the context of Fifth Amendment 
takings law. S e e  K eystone Bitum inous Coat 
A ssociation v)D eB enedictis. 480 U.S. 470,491 n. 20 
(1987); id  at 512. (Rehnquist, C-f-, dissenting).

power to zone can be exercised to 
achieve purposes which have little or no 
direct nexus to public health and safety. 
S ee e.g. B ren dale, see, e.g., Brendale, 492 
U.S. at 420 n.5 (White, J.) (listing broad 
range of consequences of state zoning 
decision). Moreover, water pollution is 
by nature highly mobile, freely migrating 
from one local jurisdiction to another, 
sometimes over large distances. By 
contrast, zoning regulates the uses of 
particular properties with impacts that 
are much more likely to be contained 
within a given local jurisdiction.

Operationally, EPA’s generalized 
findings regarding the relationship of 
water quality to tribal health and 
welfare will affect the legal analysis of a 
tribal submission by, in effect, 
supplementing the factual showing a 
tribe makes in applying for treatment as 
a State. Thus, a tribal submission 
meeting the requirements of § 131.8 of 
this regulation will need to make a 
relatively simple showing of facts that 
there are waters within the reservation 
used by the Tribe or tribal members, 
(and thus that the Tribe or tribal 
members could be subject to exposure 
to pollutants present in, or introduced 
into, those waters) and that the waters 
and critical habitat are subject to 
protection under the Clean Water Act. 
The Tribe must also explicitly assert 
that impairment of such waters by the 
activities of non-Indians, would have a 
serious and substantial effect on the 
health and welfare of the Tribe. Once 
the Tribe meets this initial burden, EPA 
will, in light of the facts presented by 
the tribe and the generalized statutory 
and factual findings regarding the 
importance of reservation water quality 
discussed above, presume that there has 
been an adequate showing of tribal 
jurisdiction of fee lands, unless an 
appropriate governmental entity (e.g., an 
adjacent Tribe or State) demonstrates a 
lack of jurisdiction on the part of the 
Tribe.

The Agency recognizes that 
jurisdictional disputes between tribes 
and states can be complex and difficult 
and that it will, in some circumstances, 
be forced to address such disputes. 
However, EPA’s ultimate responsibility 
is protection of the environment In view 
of the mobility of environmental 
problems, and the interdependence of 
various jurisdictions, it is imperative 
that all affected sovereigns work 
cooperatively for environmental 
protection, rather than engage in 
confrontations over jurisdiction.

b. The Effect of Section 518 on Tribal 
Authority over Non-Indian Activities

Comment: EPA has received letters 
from three members of Congress,

Senator Simpson, Senator Baucus, and 
Representative Morrison, regarding the 
impact of B ren dale on EPA’s Indian 
Policy and the development of 
“treatment as a State” regulations for 
EPA water programs in light of the 
legislative, history of section 518. All 
three commenters asserted that 
Congress did not intend to expand the 
scope of Tribal authority over non- 
Indians on the reservation by the 
passage of section 518.

Rep. Morrison asserted that he 
inserted into the Congressional Record a 
memorandum written by staff on the 
House Committee on Interior and 
Insular Affairs regarding section 518 
(also inserted into the Congressional 
Record by Senator Adams at 133 Cong. 
Rec. S753-54 (daily ed. January 14,
1987)) solely to demonstrate that section 
518 was not intended to expand Tribal 
water quantity rights. 133 Cong. Rec. 
H184-85 (daily ed. Jan 8,1987). Rep. 
Morrison disavowed other statements 
from that memorandum which might 
support the proposition that Congress 
intended to authorize Tribal jurisdiction 
over non-members on reservations. 
(“Indian tribes have the right to regulate 
lands and other natural resources within 
the reservation, including non-Indian  
ow n ed fe e  lands o r  resources."  Id. 
(emphasis added)). Rep. Morrison stated 
his belief that Congress did nob by the 
passage of section 518, expand the scope 
of Tribal authority over non-Indians. In 
light of this legislative history, Rep. 
Morrison asserted that, consistent with 
B ren dale, EPA should not allow Tribal 
regulation of non-members on so-called 
“open” reservations.

Senators Baucus and Simpson also 
recommended that EPA consider the 
legislative history of section 518(e) and 
the B ren dale decision and determine not 
to allow Tribal regulation over non­
members on the reservation.

Finally, all three of these 
Congressional commenters asserted that 
the legislative history of section 518 
clearly shows that it was not intended 
to affect rights to water quantity under 
State law. The concerns raised by these 
Members of Congress echo other 
comments discussed elsewhere in 
today’s notice. Several commenters 
asserted that section 518(e)(2) should 
not be read as an express grant of 
Congressional authority to Indian Tribes 
to regulate such fee lands, despite 
indications in B ren dale to the contrary.

By contrast. Senators McCain,
Burdick, and Inouye expressed a view 
that section 518(e) delegates Tribes 
authority to regulate all waters within 
reservation boundaries including those 
on non-Indian fee lands. Some
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commenters cited B ren dale for this 
proposition. The latter argument of these 
commenters is based upon the opinion 
of Justice White in B rendale. Justice 
White indicates that certain statutes 
may delegate Federal authority to 
Tribes, thereby providing a basis for 
authority over all lands within a 
reservation. As Justice White explained, 
on the record in B ren dale there could be
no contention * * * that Congress has 
expressly delegated to the Yakima Nation the 
power to zone fee lands of nonmembers of 
the Tribe. Compare 18 U.S.C. 1151, 1161 (1982 
ed., and Supp. V); 33 U.S.C. 1377 (e) and (h)(1) 
(1982 ed., Supp. V) [i.e., sections 518(e) and 
518(h)(1) of the CWAJ.

492 U.S. at 428 (1989) (White, J.) 
(emphasis added). This language clearly 
categorizes the two cited statutory 
schemes as express delegations of 
Federal authority. Thus, Justice White, 
in ter alia, cites the Clean Water Act as 
an example of an explicit delegation of 
authority over non-Indian activities to 
Indian Tribes. R espon se: EPA has fully 
considered the Congressional comments 
and their interpretation of the legislative 
history of section 518. EPA must, of 
course, consider contemporaneous 
legislative history as it is written, and 
has been cautioned not to rely on 
subsequent statements by Members of 
Congress. H azardous W aste Treatm ent 
C ouncil v. EPA, 886 F,2d 355 (DC Cir. 
1989), c er t  den ied, 111 S.Ct. 139 (1990).

EPA differs with the Congressional 
commenters to the extent that they 
suggest the legislative history of section 
518 is clear and expresses an intent to 
limit the scope of Tribal authority. EPA 
notes that other legislative history might 
be interpreted as evincing Congressional 
intent to confer expanded Tribal 
authority over non-Indians within the 
reservation.

In particular, the following colloquy 
between Senators Inouye and Burdick 
on this issue is very relevant:

Mr. Inouye: * * * I am concerned about 
section 518(e)(2). As I read that provision, it 
enables qualified Indian tribes to exercise the 
same water quality regulatory jurisdiction 
with respect to water that traverses, borders, 
or is otherwise located within their 
reservations [paraphrasing section 518(h)(1) 
and 18 U.S.C. 1151(a)) that States have for 
regulation of water outside Indian 
reservations. Is my understanding of Section 
518(e) correct?

Mr. Burdick: Yes. The intent of the 
conférées was to assure that Indian tribes 
would be able to exercise the same 
regulatory jurisdiction over water quality 
matters with regard to waters within Indian 
jurisdiction that States have been exercising 
over their water.

133 Cong. Rec. S1018 (daily ed. Jan. 21, 
1987) (emphasis added). Senator 
Inouye’s statement could arguably

support a reading that Congress 
intended to recognize Tribal authority 
over all waters within the reservation, 
including those managed by non- 
Indians. Mr. Burdick, a member of the 
Conference Committee, agrees with 
Senator Inouye’s statement.

However, in EPA’s view this colloquy 
is ambiguous and inconclusive. Senator 
Burdick, in responding to Senator 
Inouye, agrees that under section 518 
Tribes may regulate waters only if they 
are already "within Indian jurisdiction." 
However, Senator Burdick was only 
recognizing the status quo, i.e., whatever 
is within Indian jurisdiction may be 
regulated via section 518. Senator 
Burdick’s statement does not clearly 
show that he—or the Congress as a 
whole—intended to legislate that all 
waters within the reservation are in fact 
"within Indian jurisdiction.” Thus, the 
colloquy is circular: Indians have 
jurisdiction if, but only if, they have 
jurisdiction from some source other than 
section 518. It does not clearly indicate 
whether Congress intended to expand 
what lies “within Indian jurisdiction.”

Further, if this colloquy were to be 
construed as supporting an expansion of 
tribal authority, it would arguably 
conflict with a statement Senator 
Burdick had made earlier in response to 
an inquiry from Senator Baucus. In that 
discussion, Senator Burdick reiterated 
that section 518 was not intended to 
affect existing water quantity rights, and 
added that “/p jriv ate lan ds and water 
rights owners within boundaries of 
Indian reservations are not to be 
add ition ally  affected by this act.” 133 
Cong. Rec. S753 (daily ed. January 14, 
1987) (emphasis added). This could 
suggest that the Act was not intended to 
alter the status quo regarding regulatory 
authority over fee lands.

The legislative history in the House is 
also unclear as to whether Congress 
intended to expand tribal power over 
non-Indians. The statement in the House 
staff memorandum cited above sppports 
a view that under current case law 
Tribes already possess regulatory 
authority over non-Indians within 
reservation boundaries: thus it would be 
unnecessary to delegate such authority 
to tribes. Insertion of this memorandum 
into the Congressional Record could 
suggest that the House agreed with that 
view; however, this aspect of the 
memorandum was never the subject of 
House discussions, which focused 
almost exclusively on issues relating to 
water rights.

EPA believes that if Congress had 
intended to make a change as important 
as an expansion of Indian authority to 
regulate nonmembers, it probably would 
have done so through statutory language

and discussed the change in the 
committee reports. Given that the 
legislative history ultimately is 
ambiguous and inconclusive, EPA 
believes that it should not find that the 
statute expands or limits the scope of 
Tribal authority beyond that inherent in 
the Tribe absent an express indication 
of Congressional intent to do so. See 
M ontana, 450 U.S. at 564. Therefore,
EPA has decided that it will, as 
discussed above, continue to recognize 
inherent Tribal civil regulatory authority 
to the full extent permitted under 
Federal Indian law, in light of M ontana, 
B rendale, and other applicable case law.

EPA believes that Congress only 
manifested an explicit intent to 
authorize EPA to treat Indian Tribes as 
States over any activities within the 
scope of Tribal authority in light of the 
relevant principles of Federal Indian 
law. EPA believes that this approach 
will best effectuate the overall purposes 
of the statute.

EPA agrees with those commenters 
who stated that Justice White’s opinion 
in B ren dale can be read to suggest a 
contrary conclusion, and to indicate that 
at least four justices of the Supreme 
Court would apparently interpret 
section 518(e) as expressly delegating to 
Tribes the authority to regulate water 
quality on reservations, including those 
affected by activities on non-Indian fee 
lands. Nonetheless, EPA recognizes that 
Justice White’s opinion was not a 
majority opinion of the Court and was 
not necessary to the decision even of the 
plurality that joined it, since the issue 
was not before the Court in B rendale. 
Nor is there any discussion in the 
opinion about the somewhat confusing 
legislative history of section 518. The 
passing reference in that opinion does 
not finally resolve the question of 
whether section 518(e) is a delegation of 
authority, and, as discussed above, EPA 
does not believe that it can make an 
absolute determination that Congress in 
fact expressed a clear intent on the 
issue.

EPA agrees with the Congressional 
commenters that section 518 does not 
affect existing water quantity rights.
This has been the Agency’s consistent 
position, based on the language of 
sections 101(g) and 518(a).

c. Procedural Requirements for 
Demonstrating Inherent Tribal 
Authority

Com m ent: Numerous comments 
submitted before and after the proposed 
rule was published have suggested that 
the provision (see § 131.8(b)(3)(iii)} 
requiring that Tribes submit a copy of 
all documents which support the Tribe’s 
assertion of authority is unnecessary*
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inappropriate, and flows from a 
misunderstanding of Indian law. These 
commenters argued that Tribes have 
inherent authority unless Congress 
rescinds that authority. In addition, 
these commenters stated, since section 
518 specifically authorizes Tribal 
authority, no such demonstration and 
supporting documentation is needed.

R espon se: As discussed in detail 
above, the Agency presumes that, in 
general, Tribes are likely to possess the 
authority to regulate activities affecting 
water quality on the reservation. The 
Agency does not believe, however, that 
it would be appropriate to recognize 
Tribal authority and approve treatment 
as a State requests in the absence of 
verifying documentation. In addition, in 
light of the legislative history of section 
518, the question of whether section 
518(e) is an explicit delegation of 
authority over non-Indians is not 
resolved. Therefore, EPA does not 
believe it is currently appropriate to 
eliminate the requirement that Tribes 
make an affirmative demonstration of 
their regulatory authority. EPA will 
authorize Tribes to exercise 
responsibility for the water quality 
standards program once the Tribe 
shows that, in light of the factual 
circumstances and the generalized 
findings EPA has made regarding 
reservation water quality, it possesses 
the requisite authority. *

EPA Would advise Tribes, in their 
Attorney-General statements, to outline 
all bases for concluding that the Tribe 
has adequate authority. This can only 
help EPA to make a proper 
determination to treat the Tribe as a 
State.

As stated in the preamble to the 
proposal, where the Regional 
Administrator concludes that a Tribe 
has not adequately demonstrated its 
authority with respect to an area in 
dispute, then Tribal assumption of the 
standards program would be restricted 
accordingly. If the authority in dispute 
were focused on a limited area, this 
would not necessarily delay the 
Agency’s decision to treat the Tribe as a 
State for the non-disputed areas.

Com m ent: Numerous commenters 
suggested that § 131.8(b)(3}(i), which 
requires the Tribe to submit a map of 
legal description of the area over which 
the Indian Tribe asserts authority to 
regulate water, should be amended to 
require that fee lands and lands owned 
by non-members and non-Indians be 
shown on the map.

R espon se: No such amendment was 
made to the regulations. EPA believes 
that, in some cases, both States and 
Tribes may want to identify the location 
of fee lands on reservations. However,

EPA does not believe it is appropriate to 
specifically require Tribes to submit 
such information in all cases. EPA also 
believes that in some cases States are 
more likely to have ready access to such 
information than are Tribes. EPA further 
believes that the regulation clearly 
requires Tribes to identify the area over 
which the Tribe asserts authority to 
regulate water quality, and that 
requiring an identification of fee lands 
and lands owned by non-Indians in all 
cases is unnecessary and unduly 
burdensome. Finally, EPA notes that 
§ 131.8(b)(5) gives the Regional 
Administrator the discretion to require 
whatever additional information is 
necessary to support a Tribal 
application on a case-by-case basis.

d. Treatment as a State for Off- 
Reservation Waters Within Inherent 
Tribal Authority

Com m ent: Several comments were 
received regarding the geographic scope 
of programs authorized under section 
518(e)(2). The provision authorizes EPA 
to treat a Tribe as a State for water 
resources which a re :
held by an Indian Tribe, held in trust for 
Indians, held by a member of an Indian Tribe 
if such property interest is subject to a trust 
restriction on alienation, or otherwise within 
the borders o f an Indian reservation.

(emphasis added)
EPA has consistently read the phrase 

“or otherwise within * * *" as a 
separate category of water resources 
and also as a modifier of the preceding 
three categories of water resources, thus 
limiting the Tribe to acquiring treatment 
as a State status for the four specified 
categories of water resources within the 
borders of the reservation.

Comments received suggested that 
EPA should alter its reading of this 
provision to allow Tribes to qualify for 
treatment as a State over all water 
resources within its jurisdiction. These 
comments asserted that limiting Tribes 
to water resources within the 
reservation would prevent a Tribe from 
obtaining treatment as a State status 
over water resources outside the 
reservation to which it has legitimate 
jurisdictional claim. Examples cited 
included traditional resource areas 
(known as “usual and accustomed” 
areas) outside reservation borders, and 
all lands held in trust for Tribes by the 
U.S. Government or held by individual 
Indians that lie outside reservation 
borders, lands in “Indian Country” (as 
defined in 18 U.S.C. 1151) that lie outside 
reservation borders and, in general, all 
water resources within the territorial 
jurisdiction of the Tribe that lie outside 
reservation borders.

One commenter pointed out that often 
such lands are subject to Tribal or 
Federal jurisdiction and are thus beyond 
the police power and regulatory 
authority of the State in which they are 
located. This comment concluded that 
failure to provide Tribes with an 
opportunity to obtain treatment as a 
State status over such lands would 
create “regulatory voids” in which 
neither States nor Tribes have clear 
authority. Several comments suggested 
that resolving this issue could be 
accomplished simply by revising the 
definition of Federal Indian Reservation 
included in § 131.3(k).

In contrast, other commenters 
asserted that EPA is correct in reading 
the phrase “or otherwise within the 
borders * * *” as a modifier of the 
preceding three categories of water 
resources. These commenters pointed 
out that failure to do so would render 
the statute nonsensical and contradict 
congressional intent. However, these 
commenters also asserted that EPA is 
not correct in reading the phrase “or 
otherwise within the borders * * as 
a fourth category of water resources, 
because to do so would render the three 
previous clauses superfluous. These 
commenters therefore conclude that 
section 518(e)(2) should not be read as 
authorizing Tribes to regulate non- 
Indian owned lands within the 
boundaries of the reservation.

R espon se: Under today’s rule, Tribes 
are limited to obtaining treatment as a 
State status for only water resources 
within the borders of the reservation 
over which they possess authority to 
regulate water quality. The meaning of 
the term “reservation” must, of course, 
be determined in light of statutory law 
and with reference to relevant case law. 
EPA considers trust lands formally set 
apart for the use of Indians to be “within 
a reservation” for purposes section 518
(e)(2), even if they have not been 
formally designated as “reservations.” 
O klahom a Tax Com m ission  v. Citizen  
B and P otaw atom i Indian T ribe o f  
O klahom a, 111 S. Ct. 905, 910 (1991).
This means it is the status and use of the 
land that determines if it is to be 
considered “within a reservation” rather 
than the label attached to it. EPA 
believes that it was the intent of 
Congress to limit Tribes to obtaining 
treatment as a State status to lands 
within the reservation. EPA bases this 
conclusion, in part, on the definition of 
“Indian Tribe” found in CWA section 
518(h)(2). As discussed above, EPA also 
does not believe that section 518(e)(2) 
prevents EPA from recognizing Tribal 
authority over non-Indian water 
resources located within the reservation
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if the Tribe can demonstrate the 
requisite authority over such water 
resources.
Comments on the Capability 
Requirements

Comment: A variety of comments 
were received concerning the general 
issue of Tribal capability (§ 131.8(a)(4) 
and (b)(4)). Comments on this question 
ranged from suggesting that EPA should 
require no demonstration of capability 
at all to making the capability 
requirements stronger. Several 
comments asserted that rejecting Tribes 
based on capability will only heighten 
the unevenness of experience between 
States and Tribes.

R espon se: EPA made no change in the 
regulation. The provision is not unduly 
burdensome and EPA intends to apply 
similar procedures for Tribes qualifying 
as States in all CWA programs. The 
Clean Water Act establishes basic 
requirements for a Tribe to meet in 
order to qualify for treatment as a State. 
Eliminating the requirement to 
demonstrate capability would fail to 
meet these statutory requirements. On 
the other, hand, EPA does recognize the 
fact that for many Tribes thè assumption 
of various Clean Water Act programs is 
new. Information necessary for EPA to 
make determinations of capability must 
be balanced against the need to allow 
Tribes to gain experience in CWA 
programs. EPA believes that today’s rule 
provides that balance.

Com m ent: A comment was received 
suggesting that since States are required 
to provide judicial review of section 401 
certification rulings, Tribal section 401 
certifications should also be subject to 
judicial review. Related comments 
asserted that the rule should require, as 
part of the demonstration of capability, 
a demonstration of separation of powers 
for executive, legislative, and judicial 
functions, or at least describe how 
bifurcation of Tribal regulatory and 
proprietary roles will occur.

R espon se: EPA disagrees that States 
are required to provide judicial reviews 
of section 401 certifications. Judicial 
reviews of section 401 certifications are 
conducted based on the requirements of 
State laws, not the Clean Water Act. 
Therefore, EPA has not required Tribes 
to provide such judicial review, as it is a 
matter of Tribal law. Similarly, EPA has 
not required Tribes to demonstrate 
separation of powers because such a 
demonstration is not required by the 
Clean Water Act. EPA will, however, in 
the context of deciding to authorize 
Tribal NPDES programs or 404 permit 
programs, consider potential conflicts of 
interest whère the Tribe would be in the

position of issuing a permit to a Tribal 
entity.

Com m ent: Several comments were 
received requesting that EPA should 
clarify how the Agency will evaluate 
whether the Tribe has a history of 
successful managerial peformance of 
public health or environmental 
programs, and clarify how much detail 
is required in describing a Tribe’s 
history of managerial experience (see 
section 131.8(b)(4)(i)).

R espon se: In evaluating Tribal 
experience in public health and 
environmental programs, EPA will look 
for indications that the Tribe has 
participated in such programs, whether 
the programs be those administered by 
EPA, other Federal Agencies, or of 
Tribal origin. For example, several 
Tribes are known to have participated 
in developing areas-wide water 
management plans or Tribal water 
quality standards. EPA will also look for 
evidence of historical budget allocations 
dealing with public health or 
environmental programs along with any 
experience in monitoring in related 
programs. In general, EPA will look 
favorably on Tribes which have 
experience in managing environmental 
programs, because such experience is an 
indicator of existing capability and 
commitment to environmental 
protection. In most cases, EPA 
anticipates that submission of a brief 
narrative statement on this topic will be 
sufficient.

Com m ent: EPA specifically invited 
comment on several options pertaining 
to the proposed demonstration of 
capability requirement. The proposed 
requirement (in § 131.8(b)(4)(v)) 
provided that the Tribe may either 
demonstrate existing capability, or 
submit a plan on how it proposes to 
acquire the capability to administer the 
program if such capability does not now 
exist. The alternative options EPA 
requested comments on were: (1) 
Exclude the provision to submit a plan 
detailing steps of acquiring the 
necessary management and technical 
skills, (2) include a provision which 
would allow EPA to withdraw a 
treatment as a State determination 
where the Tribe fails to demonstrate 
adequate capability (e.g., by failing to 
submit water quality standards for EPA 
review within 3 years from the date of 
qualifying for treatment as a State), and
(3) include a provision for Tribes to 
submit draft water quality standards as 
part of the demonstration of capability.

Comments on the option to delete the 
provision allowing Tribes to submit a 
plan to acquire capability were, mixed. 
Several comments supported deletion of

this provision. One comment asserted 
that treatment as a State should not be 
granted until capability is achieved; a 
plan to acquire capability whould have 
little meaning if the Tribe receives 
authority prior to actually achieving that 
capability. Other comments supported 
inclusion of this provision because the 
plan would provide information on the 
management and technical skills of 
Tribes. A related comment was received 
that EPA should retain the provision but 
delete the requirement to indicate where 
Tribal funding would be acquired.

Comments on the option to allow EPA 
to withdraw a treatment as a State 
determination were also mixed. Several 
comments supported some provision 
allowing EPA to withdraw a treatment 
as a State determination, for example 
where the Tribe fails to demonstrate 
acceptable performance or use of the 
authority. Other comments opposed 
such a provision (e.g., because it is 
counter to the Congressional mandate of 
section 518). One comment opposed 
such a provision because it would be 
unfair to withdraw treatment as a State 
for failure to develop a Tribal program 
in the absence of adequate Federal 
financial and technical assistance.

Conflicting comments on the option to 
require Tribes to submit draft water 
quality standards as part of the 
demonstration of capability were 
received. A number of comments 
indicated that such a provision would be 
burdensome, unproductive, and of little 
practical purpose. Other comments, 
however, supported such a provision 
because draft standards would provide 
evidence of technical skills and would 
allow review of Tribal water quality 
standards early in the process.

R espon se: EPA made no change in the 
proposed regulation. EPA believes that 
any Tribe demonstrating sufficient 
interest in applying for the program and 
able either to: (1) Demonstrate existing 
capability, or (2) submit a reasonable 
plan for acquiring such capability, 
should not be excluded from 
consideration. The proposed 
requirement was therefore retained.
EPA notes, however that such plans will 
be carefuly reviewed; EPA will not 
approve Tribal capability 
demonstrations where such plans do not 
include reasonable provisions for 
acquisition of needed personnel as well 
as reliable funding sources. This 
decision will also provide consistency 
with other Clean Water Act programs.

Although submission of draft water 
quality standards was not added as a 
requirement, EPA notes that where 
Tribes have developed water quality 
standards programs, submission of the
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completed standards with the 
application will normally be sufficient to 
satisfy the capability requirements, but 
only where the Tribe can also 
demonstrate a continuing commitment 
(i.e., resources and/or technical 
expertise) for reviewing and revising 
their completed standards.

EPA believes that the comment 
regarding Tribal funding sources raises 
an important point. Prior to applying for 
the standards program Tribes should 
become familiar with and give serious 
consideration to the requirements and 
associated resource impacts of assuming 
the burden of the Water quality 
standards program. This was also 
mentioned in the preamble to the 
proposed rule. The water quality 
standrds program, because it requires 
standards to be reviewed on a triennial 
basis, can require substantial annual 
resource commitments.

For example, EPA is currently 
developing additional proposed 
amendments to the water quality 
standards regulation to require triennial 
review and adoption of necessary 
numeric water quality criteria for toxic 
pollutants and, ultimately criteria based 
on biological measures of water body 
health. Tribes that qualify for treatment 
as States will be subject to the existing 
requirements as well as these new 
requirements which will be added to 
section 131 in the near future.

EPA did not, therefore, remove from 
the rule the requirement for a Tribe to 
address how it will obtain the funds 
necessary to acquire the administrative 
and technical expertise if not currently 
available. EPA believes this to be a 
necessary and important showing in 
support of the overall capability 
demonstration. EPA notes that Tribes 
may wish to apply for CWA section 106 
funds to support their water quality 
standards programs and include this 
source in any discussion of funding 
sources under § 131.8(4)(v).

Com m ent: The discussion of 
capability requirements included in the 
preamble to the proposed regulation 
included a statement that qualifying for 
the standards program has no bearing 
on the ability of the Tribe to receive a 
section 106 grant. A comment was 
received that a Tribe was told by EPA 
that it had to apply for treatment as a 
State in order to be eligible for the 
section 106 program grants.

R espon se: The commenter 
misunderstood the discussion. To 
receive a CWA section 106 program 
grant, a Tribe must qualify for treatment 
as a State for purposes of the section 106 
program. Interim final rules specifying 
how tribes may qualify for the section 
106 program were promulgated by EPA

on April 11,1989 (54 F R 14357) and are 
now codified in 40 CFR parts 35 and 130. 
The preamble discussion simply 
indicated that a Tribe does not have to 
also qualify for the standards program 
in order to receive a section 106 program 
grant and noted that, in fact, prior 
acquisition of such grants may be quite 
useful to Tribes in developing the 
capabilities needed to qualify for the 
standards program.
Comments on the Complexity of the 
Process

Com m ent: A variety of comments 
were received concerning the process 
EPA has established by which a Tribe 
may qualify for treatment as a State 
under both the Clean Water Act and the 
Safe Drinking Water Act. This process is 
described in § 131.8 of the rule and 
covers the requirements for Indian 
Tribes to be treated as States for 
purposes of water quality standards.

Various comments indicated that the 
process was too lengthy, cumbersome, 
and expensive for the Tribes. Some 
commenters suggested that EPA should 
separate the legal and programmatic 
requirements to allow Tribes to meet the 
legal requirements for all CWA 
programs with one application. In 
general, commenters suggested that the 
process be streamlined to pose less of a 
burden to Tribes wishing to qualify.

R espon se: No changes were made in 
the regulation to streamline or otherwise 
alter the § 131.8 requirements (with the 
exception of those previously discussed 
in section B—Changes to the Proposed 
Rule).

EPA has developed one procedure 
applicable to all water programs. To 
have a different procedure for the 
standards program would not in the 
Agency’s view simplify the process; 
rather it would confuse matters. 
Experience with the initial applications 
.in other programs indicate some delay 
in the process but EPA believe that is 
more because the process is new to both 
EPA and the Tribes rather than because 
of any inherent fault in the procedure. It 
is expected that as both parties gain 
more experience, such delays will be 
minimal. If a Tribe has already 
submitted an application for treatment 
as a State for another program, very 
little if any new information beyond the 
request for consideration in the 
standards program needs to be 
provided.

Because some programs that 
potentially may be assumed by Tribes 
under the Clean Water Act may require 
specialized information relating to 
Tribal authorities or capability to 
administer an effective program, the 
Agency decided previously to today’s

rule not to allow Tribes to qualify for 
treatment as a State for all CWA 
programs in a single application. 
However, as stated above, the Agency 
intends to minimize the impact on a 
Tribe for qualifying for treatment as a 
State for various programs by having 
Tribes submit the basic application once 
and only submit any additional 
information that might be required for 
treatment as a State for another 
program. In the case of this rule, § 131.8
(b)(iv) and (v) are the provisions which 
EPA believes are most likely to require 
information in addition to what is 
typically submitted with applications for 
other programs. The two items are the 
name of the agency of the Indian Tribe 
charged with establishing, reviewing, 
implementing and revising water quality 
standards and a description of the 
Tribe’s technical expertise to administer 
and manage the program or a plan on 
how the Tribe intends to acquire such 
expertise. Section 131.8 (b)(6) of the rule 
clearly establishes that in seeking 
qualification as a State, ’’* * * the 
Tribe need only provide the required 
information which has not been 
submitted in a previous treatment as a 
State application.”

The procedure adopted in today’s rule 
was publicly debated in a rule made 
final under the Safe Drinking Water Act. 
Comments on the proposal and changes 
made may be seen at 53 FR 37408, 
September 26,1988, and now codified in 
40 CFR part 142. This regulation reflects 
the procedures established as a result of 
that rulemaking.

Com m ent: Several comments asserted 
that the regulation has redundant and 
unnecessary requirements, for example 
that § 131.8(b)(2)(iii) duplicates 
131.8(b)(3)(iii) and 131.8(b)(4)(iii), that 
131.8(b)(3)(ii) duplicates 131.8(b)(iii), and 
finally that 131.8(b)(iv) duplicates 
131.8(b)(3)(l).

R espon se: While the Agency concurs 
that the information in 131.8(b)(2)(iii) is 
related to that in parts 131.8(b)(3)(iii) 
and 131.8(b)(4)(iii), it is not necessarily 
redundant or duplicative. Experience 
with the standards program with the 
States has shown that often the 
administrative and management 
functions of the standards program are 
split among various State offices and 
branches of government. Since this may 
also hold true for Tribal governments, 
EPA has maintained the requirements as 
proposed. However, if the Tribe can 
cover the requested information in a 
single response to the Agency, EPA 
encourages the Tribe to do so. The 
independent regulatory requirements 
were maintained not to force Tribes to 
duplicate information but to ensure that
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all information necessary is submitted.
In response to a specific comment, EPA 
notes that submittal of the required 
“sources of authority” under 
§ 131.8(b)(2)(iii) does not require the 
same level of detail as the 
demonstration of authority required 
under § 131.8(b)(3) and, in general, a 
brief statement and reference to the 
assertion of authority under § 131.8(b)(3) 
will be sufficient.

The Agency reviewed all the 
referenced paragraphs and does not see 
that the requirements are either 
redundant or unnecessary. While they 
may be related, each requests a different 
piece of information EPA believes is 
necessary to make an informed 
judgment on the Tribal application. 
Again, however, if the Tribe covers 
more than one item in a portion of its 
application, EPA does not see any need 
for the Tribe to repeat the information— 
a reference to where EPA may find the 
information elsewhere in the Tribal 
application is acceptable.
Comments on the Procedure for 
Reviewing Tribal Applications

Comment: Several comments were 
received on the opportunity provided to 
States to review Tribal assertions of 
authority (see § 131.8(c)). Various 
commenters believed this provision to 
be inappropriate because, for example, 
Tribes do not review State applications 
for primacy, States have already 
established their authority in their 
primacy applications, and the review is 
inconsistent with EPA’s Indian policy. 
Other comments suggested thaf States 
comment along with everyone else 
during a general public comment period.

Response: The comments which 
suggested that States should not be 
allowed to review Tribal assertions of 
authority because Tribes do not review 
State applications for primacy appear to 
mix primacy requirements under the 
Safe Drinking Water Act or other CWA 
programs (such as section 402 NPDES or 
section 404 dredge and fill) with those 
established under Clean Water Act 
section 303. CWA section 303, under 
which this rule is promulgated, directs 
States to adopt water quality standards. 
There is no application process 
involved, nor is participation by the 
States optional. However, Indian Tribes, 
under CWA section 518, must go through 
a process to qualify for treatment as 
States.

The provision allowing participation 
by other governmental entities in EPA’s 
review of Tribal authority does not 
imply that States or Federal agencies 
(other than EPA) have veto power over 
Tribal applications for treatment as a 
State. Rather, the procedure is simply

intended to identify any competing 
jursidictional claim and thereby ensure 
that the Tribe has the necessary 
authority to administer the standards 
program. The Agency will not rely solely 
on the assertions of a commenter who 
challenges the Tribe’s assertion of 
authority; EPA will make an 
independent evaluation of the Tribal 
showing and all available information.

In addition, the provision allowing 
appropriate governmental entities to 
comment on Tribal assertions of 
authority is not intended as a barrier to 
Tribal program assumption. As stated in 
the preamble to the proposed 
rulemaking, where disputes regarding 
Tribal authority are focused on a limited 
area, this will not necessarily delay the 
Agency’s decision for to treat the Tribe 
as a State of the non-disputed areas.

Comment: Several commenters 
suggested that EPA should provide more 
definition regarding the “governmental 
entities” which will be provided notice 
and an opportunity to comment on the 
Tribe’s assertion of authority (see 
§ 131.8(c)(2)).

Response: EPA defines the phrase 
"governmental entities" as States, 
Tribes, and other Federal entities 
located contiguous to the reservation of 
the Tribe which is applying for 
treatment as a State. Such 
"governmental entities” will provide up 
to 30 days to comment on Tribal 
assertions of authority. Neighboring 
Tribes will be treated as "governmental 
entities” regardless of whether the 
neighboring Tribe is treated as a State 
for purposes of section 303. Where such 
governmental entities are States, EPA 
intends to provide notice and an 
opportunity to comment to the most 
appropriate State contacts which may 
include, for example, the Governor, 
Attorney General, or the appropriate 
environmental agency head. The rule 
limits the Agency to only considering 
comments from such “governmental 
entities." Local governments such as 
cities and counties or other local 
governments are not included in the 
definition of "governmental entities,” 
and EPA will not consider comments 
received from such governments in 
reviewing Tribal assertions of authority.

EPA recognizes that city and county 
governments which may be subject to or 
affected by Tribal standards may also 
want to comment on the Tribe’s 
assertion of authority. Although EPA 
believes that the responsibility to 
coordinate with local governments falls 
primarily upon the State, the Agency 
will make an effort to provide notice to 
local governments by placing an 
announcement in appropriate 
newspapers. Since the rule limits EPA to

considering comments from 
governmental entities, such newspaper 
announcements will advise interested 
parties to direct comments on Tribal 
authority to appropriate State 
governments.

The process of notifying States and 
Tribes and consulting with the 
Department of Interior, as delineated in 
this and other EPA regulations 
implementing the Clean Water Act and 
the Safe Drinking Water Act, was and is 
intended merely to assist the Agency in 
making its determination whether a 
Tribe has adequate authority to justify 
treatment as a State by EPA. Such 
notification and consultation procedures 
were not and are not intended to 
establish any form of adjudication or 
arbitration process to resolve 
differences between State and Tribal 
governments. Rather, EPA has a duty to 
determine whether a Tribe has adequate 
authority, as defined by federal law and 
EPA policy, to carry out the grant or 
program under consideration. The 
notification and consultation procedures 
assist EPA in making this determination 
by providing information and 
perspectives from the points of view of 
neighboring Tribal and State 
governments and the federal agency 
having extensive expertise in federal 
Indian law.

Comment: It is unlawful to limit public 
comment to just the Tribal 
demonstration of authority. Section
131.8 should allow public review of all 
four statutory criteria.

Response: CWA section 518 provides 
EPA with the authority to determine 
whether Indian Tribes are qualified to 
be treated as States. The CWA does not 
require EPA to provide for public 
comment on Tribal applications. For 
three of the criteria which Tribes must 
meet, EPA believes that the Agency will 
be able to make appropriate 
determinations absent any public 
comment. EPA believes that providing 
for public comment on these three 
criteria would unnecessarily complicate 
and potentially delay the process. For 
the authority criterion, EPA has 
provided for a 30 day comment period 
by appropriate governmental entities 
because the Agency believes that it will 
be important to gather all available 
information regarding Tribal authority 
prior to making a determination. EPA 
believes that providing for comment on 
the authority criterion is appropriate 
because this is the only criterion which 
outside comments might help to address.

Comment: Several comments pointed 
out that the proposal did not specify in 
any detail the procedure by which EPA 
will consult with the Secretary of the
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Interior in making a determination 
concerning challenges to a Tribe’s 
assertion of authority (see § 131.8(c)(4)).
It was suggested that the consultation 
process should provide for notice and 
opportunities for input (e.g., a hearing) 
to affected Tribes and States.

R espon se: EPA did not make changes 
to the proposed rule in response to these 
comments. However, subsequent to 
publishing the proposed rule EPA did 
reach agreement with the Department of 
the Interior regarding the procedures for 
conducting such consultations. The 
procedure established as the Secretary 
of the Interior’s designees the Associate 
Solicitor, Division of Indian Affairs and 
the Deputy to the Assistant Secretary— 
Indian Affairs (Trust and Economic 
Development). EPA will forward a copy 
of the application and any documents 
asserting a competing or conflicting 
claim of authority to such designees as 
soon as possible. For most applications, 
an EPA-DOI conference will be 
scheduled from one to three weeks after 
the date the Associate Solicitor receives 
the application. Comments from the 
Interior Department will be primarily a 
discussion of the law applicable to the 
issue to assist EPA in its own 
deliberations. Responsibility for legal 
advice to the EPA Administrator or the 
other EPA decision makers will remain 
with the EPA General Counsel. EPA 
does not believe that the consultation 
process with the Department of Interior 
should involve notice and opportunities 
for input by States and Tribes because 
such parties are elsewhere provided 
appropriate opportunties to participate 
in EPA’s review of Tribal authority.

Com m ent• Several comments 
suggested that, once EPA makes a 
determination regarding a Tribal 
application, EPA should provide notice 
of its decision to State, Tribal, and local 
governments and all commenters on the 
Tribal assertion of authority, and should 
publish a lists of Tribes treated as States 
in the Federal Register.

R espon se: EPA will take all 
reasonable means to advise interested 
parties of the decision reached regarding 
challenges to Tribal assertions of 
authority. At least, written notice will be 
provided to State(s) and other 
governmental entities sent notice of the 
Tribal application. In addition, the 
current water quality standards 
regulation (40 CFR part 131) requires 
that EPA annually publish a list of 
standards approval actions taken within 
the preceding year. EPA will expand 
that listing to include Indian Tribes 
qualifying for treatment as States in the 
preceding year.

Comment: EPA should clarify what 
happens if a Tribe is denied treatment

as a State (§ 131.8 (c)(5)). Related 
comments indicated that it would be 
unfair to withdraw treatment as a State 
for failure to develop standards (or for 
any other reason) because States 
received unlimited assistance, both 
technical and dollars, and that 
withdrawal of recognition is counter to 
the Congressional mandate. Opposing 
views were offered that there should be 
a provision to withdraw recognition as a 
State from a Tribe.

R espon se: Rather than formally deny 
the Tribe’s request, EPA will continue to 
work cooperatively with the Tribe in a 
continuing effort to resolve deficiencies 
in the application or the Tribal program 
so that Tribal recognition as a State may 
occur. EPA also concurs with the view 
that the intent of Congress and the EPA 
Indian Policy is to support Tribal 
governments in assuming authority to 
manage various water programs. As 
previously discussed in the response to 
comments on the capability criterion, no 
provision allowing EPA to withdraw a 
treatment as a State determination was 
added to the regulation. Authority 
already exists for EPA to re-assert 
control over certain water programs due 
to the failure of the State or Tribe to 
properly execute the programs. 
Specifically, in the water quality 
standards program, the Administrator 
has authority to promulgate Federal 
standards. Therefore, no change was 
needed in the regulation.

C om m ent A number of comments 
suggested that EPA specify a timeframe 
or change the timeframe associated with 
the various steps in the application 
review procedure (§ 131.8(c)).

With regard to the review of the 
Tribe’s assertion of authority (see 
§ 131.8(c)(3)), various comments 
supported shortening the review period, 
lengthening the review period, and also 
adding a provision allowing an 
extension to the review period.

With regard to final determinations 
(see § 131.8(c)(5)), several comments 
suggested that EPA should complete its 
review and respond to Tribes within 60 
days after receipt of an application. 
Other comments suggested that EPA 
should conduct a completeness review 
within 30 days of receipt of a Tribal 
application. In general, a number of 
comments advocated some time limit 
within which EPA would be required to 
complete the review process.

R espon se: No timeframes in the 
review procedure were changed in the 
regulation in response to comments. The 
time frames assigned are consistent with 
regulations promulgated for other EPA 
Water programs. Because EPA has no 
reasonable way to predetermine how 
complete initial applications for

treatment as a State might be, what 
challenges might arise or how numerous 
or complex the issues might be, the 
Agency deems it inappropriate to 
attempt to establish timeframes that 
may not allow sufficient time for 
resolution. Also, several of the 
comments appear to be based on early 
experience with the “treatment as a 
State” process. EPA believes that as 
both Tribes, States, and EPA become 
more familiar with working together that 
the delays associated with approval of 
early applications will cease. Thus, EPA 
believes it unnecessary to establish 
additional deadlines in the regulation.

Other Comments on Treatment of Tribes 
as States

Com m ent: Several commenters 
suggested that, as part of the treatment 
as a State process, EPA require Indian 
Tribes to protect constitutional rights of 
non-Tribal members, that Tribes waive 
their sovereign immunity, and provide 
for voting rights for non-members.

R espon se: EPA notes that 
constitutional rights of both Indians and 
non-Indians exist without explicit 
recognition in a Federal regulation. The 
regulation provides a mechanism for a 
Tribe to demonstrate that it meets the 
criteria of CWA section 518(e). EPA 
believes it is inappropriate to consider 
any other factors. The issues raised by 
these comments are far beyond the 
purview of EPA. Such issues must be 
properly dealt with in the Courts or by 
Congress,

Comment: EPA should make clear that 
qualification for treatment as a State 
under one program is not dispositive for 
applications under other programs.

R espon se: That is the correct 
interpretation of this rule. As discussed 
previously, however, EPA expects that 
once a Tribe has qualified for one 
program, the key step toward 
assumption of other programs, in most 
cases, will be demonstrating appropriate 
capability.
2. D ispute R esolution  M echanism

Comments on CWA Section 510/EPA 
Authority

Com m ent: In the proposed rule, EPA 
announced its tentative determination 
that the provisions of section 510 of the 
CWA apply with equal force to water 
quality standards adopted by both 
States and Tribes, that is, nothing in the 
Act precludes either a State or a Tribe 
from adopting water quality standards 
more stringent than required by the Act. 
EPA expressed its view that, because of 
section 510, it may not disapprove either 
Tribal or State standards solely on the
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grounds that the standard is too 
stringent, nor may it resolve a standards 
“dispute” by disapproving either a 
Tribal or State standard and Federally 
promulgating a less stringent standard.

Tribal commentera supported EPA’s 
interpretation of the effect of section 510 
on standards adopted by Tribes treated 
as States. State commentera disagreed 
with EPA’s reading. In essence, these 
commentera argue that because section 
510 is not one of those mentioned in 
section 518(e)(2) (which lists the 
sections of the CWA for which EPA is 
authorized to treat Tribes as States), 
EPA is precluded from reading section 
510 as applying to standards set by 
Tribes. Therefore, Tribes may not set 
standards more stringent than required 
by section 303.

R espon se: EPA disagrees that the 
statute should be read in such a crabbed 
manner. A careful examination of the 
CWA sections referenced in section 
518(e)(2) reveals that all of these 
provisions are CWA regulatory program 
elements or grant authorizations that are 
implemented by/funded for States. The 
sections of the CWA not mentioned in 
518(e)(2), with very few exceptions, 
either do not involve States or are grant 
programs which have expired long ago.2 
Indeed, section 510 is virtually the only 
provision of the CWA that discusses a 
role for State governments that is not a 
regulatory program provision or grant.

Section 510 is instead a savings 
provision that indicates that existing 
State authority to regulate effluent 
discharges and/or set water quality 
standards is not preempted by the 
CWA, as long as the State standards/ 
regulations are at least as stringent as 
required by the CWA. Thus, EPA does 
not believe that the failure of section 
518(e)(2) to reference section 510 is 
conclusive.

Indeed, EPA believes that section 
518(e) and its accompanying legislative 
history suggests that Congress intended 
for section 510 to apply to Tribes treated 
as States. For instance, Senator Burdick, 
a member of the Conference Committee 
on the Water Quality Act of 1987, stated 
that:
The intent of the conferees was to assure that 
Indian tribes would be able to exercise the 
same regulatory jurisdiction over water 
quality matters with regard to waters within 
Indian jurisdiction that States have over their 
water. The conferees believe that tribes 
should have the primary authority to set 
water quality standards to assure fishable

2 One notable exception is section 405, which 
establishes a Federal/State permit program for the 
disposal of sewage sludge. EPA has already 
determined that it is appropriate to treat Tribes as 
States for purposes of sludge programs, despite the 
omission of section 405 from section 518(e)(2}.

and swimmable water and to satisy all 
beneficial uses. The act also provides a 
mechanism for resolving any conflict 
between tribal standards and upstream uses 
or activities.

133 Cong. Reg. S 1018 (daily ed. Jan 21, 
1987) (emphasis added). Were Tribes 
prohibited from establishing standards 
more stringent than minimally 
approvable by EPA, there would be little 
need for the dispute resolution 
mechanism required by sectfon 518(e)(2) 
and established by today’s regulation.

EPA also believes there are strong 
policy reasons to allow Tribes to set any 
water quality standards consistent with 
40 CFR 131.10. First of all, it puts Tribes 
and States on an equal footing with 
respect to standard setting. There is no 
indication that Congress intended to 
treat Tribes as “second class” States 
under the CWA. Furthermore, treating 
Tribes as essentially equivalent to 
States is consistent with EPA’s 1984 
Indian Policy. Third, EPA believes it 
would be unfeasible to require Tribes to 
adopt the “minimum” standards allowed 
under Federal law. EPA has developed 
water quality criteria under the 
authority of section 304(a) of the CWA; 
these criteria, however, are only 
guidance for use by States in developing 
their own standards. The Federal 
recommendations are not enforceable 
absent State or Federal water quality 
standards implementing them under 
section 303. EPA has no procedures in 
place for defining a “minimum” level of 
standards beyond which a Tribe would 
not be allowed to go.

For all these reasons, EPA believes its 
interpretation of section 510 is 
reasonable and fully consistent with the 
legislative intent of Section 518.

Com m ent: EPA specifically invited 
comments regarding whether the 

‘Agency should attempt to establish 
scientific factors by which overly- 
stringent water quality criteria may be 
identified. EPA requested comments on 
this issue to address a pre-proposal 
comment that, CWA section 510 
notwithstanding, EPA has the authority 
to disapprove overly stringent water 
quality criteria as a means of resolving a 
dispute between a State and a Tribe.

Numerous comments were received 
on this topic. Various commenters 
suggested that proposed water quality 
standards/criteria should not be 
considered scientifically defensible and 
thus should be disapproved when: (1) 
The controls necessary to meet the 
specified levels are not cost-effective, (2) 
the resulting effluent limits are beyond 
existing technology to measure or treat,
(3) the criteria are based on inadequate 
data, (4) the criteria are more stringent 
than necessary to meet designated uses,

and (5) the criteria are more stringent 
than natural background water quality.

Other commenters were vigorously 
opposed to any effort by EPA to restrict 
Tribal adoption of numeric criteria more 
stringent than required to meet the 
CWA’s fishable and swimmable goals.
A number of these comments asserted 
that Indian Tribes have legitimate needs 
to set criteria more stringent than State 
criteria and/or criteria required by the 
CWA (e.g., because of cultural/religious 
needs, because some Tribal members 
have high fish consumption rates, etc.). 
Several commenters pointed out that 
Tribes do not use cultural and religious 
needs to obtain political or economic 
ends and that, in fact, Tribes tend to be 
reluctant to deal in public arenas 
regarding cultural and religious needs. 
EPA notes that most comments which 
opposed setting limits on the stringency 
of Tribal criteria nevertheless also 
asserted that all criteria must be 
scientifically defensible and not more 
stringent than natural background water 
quality.

R espon se: EPA has made no changes 
to the proposal. As discussed in the 
preamble discussion to the proposal, 
EPA’s water quality standards 
regulation already requires that criteria 
be developed based on scientifically 
defensible methods. EPA also does not 
advocate the adoption of water quality 
criteria more stringent than natural 
background water quality. However, 
EPA believes that criteria sufficiently 
stringent to meet the fishable and 
swimmable goals may not be 
disapproved under the CWA, on the 
grounds that such criteria are more 
stringent than natural background water 
quality. This belief is premised on the 
Agency’s legal interpretation of CWA 
section 510 (discussed above). Thus,
EPA does not require justification or 
other evaluation of the scientific merit of 
criteria which, based on a comparison 
with EPA’s CWA section 304(a) criteria 
recommendations, meet or exceed levels 
of water quality necessary to support 
the fishable and swimmable goals.

In response to the comments 
suggesting that EPA may disapprove 
criteria based on economic and/or 
technological achievability factors, EPA 
notes that CWA section 303 explicitly 
requires that criteria be developed to 
support designated uses. Consideration 
of cost-effectiveness and achievability 
cannot override this requirement. Under 
the CWA, economic factors may be 
considered in conjunction with 
designating appropriate water uses.

In reviewing water quality standards 
submitted by States and Tribes, EPA 
will continue to evaluate the adequacy
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of numeric criteria. Where EPA 
determines that such criteria are 
substantially more stringent than 
necessary to meet the fishable and 
swimmable goals of the CWA and are 
more stringent than presently existing 
water quality conditions, EPA will 
advise the State or Tribe, and affected 
adjacent States or Tribes of this finding. 
EPA will use best professional judgment 
to make such determinations. Such 
determinations will not be grounds for 
disapproval because, as explained 
above, EPA does not believe the Agency 
has the legal authority to disapprove a 
State or Tribal water quality criterion 
solely on the basis that EPA considers 
the standard to be more stringent than 
required by the Act.

Comment: EPA should set a time limit 
(e.g., 12 months, 18 months) after receipt 
of the request for dispute resolution 
within which a mutually acceptable 
agreement must be reached via either 
mediation or arbitration (§ 131.7(f) (1) 
and (2)). If after 18 months the parties do 
not seem close to an^agreement the 
Agency should act to resolve the 
dispute. EPA has the authority to act in 
some situations (e.g., where an upstream 
discharger is violating the water quality 
standards in a downstream jurisdiction). 
Lack of time tables may allow disputes 
to continue for indefinite periods of time 
and to be intentionally prolonged by 
uncooperative parties.

R espon se: No time limit was added to 
the rule. While EPA intends to proceed 
as quickly as possible and to encourage 
the parties to the dispute to resolve it 
quickly and to establish informal time 
frames, the variety of potential disputes 
to be resolved would appear to preclude 
EPA specifying a single regulatory time 
limit. It is expected that some disputes 
will be resolved very quickly while 
others may take longer than the 
suggested 18 months. EPA believes it is 
better to obtain a reasonable 
agreement/decision than to arbitrarily 
establish a time frame within which an 
agreement/decision must be made.

EPA notes that the dispute resolution 
mechanism included in today’s rule 
provides the Regional Administrator 
with several alternative courses of 
action. EPA believes that having a 
variety of alternative options may help 
to prevent delays because the Regional 
Administrator will be able to select the 
option most appropriate to the task and, 
where necessary, proceed from one 
option to another to conclude a dispute 
resolution action in a timely manner. An 
example would be where an arbitration 
panel is unable to reach a unanimous 
finding. In such a situation the Regional 
Administrator may, after a reasonable

period of time, direct the panel to issue a 
nonbinding decision by majority vote.

EPA also believes that specifying such 
a time limit would be ineffective in 
those cases where at the end of the time 
limit the Agency would have insufficient 
authority to "act to resolve that 
dispute,” because of GWA section 510 
which, as discussed above, would 
prohibit EPA from disapproving 
standards solely on the basis that EPA 
considers the standard to be more 
stringent than required by the Act.

In some cases, EPA recognizes that 
the Agency will have authority to “act to 
resolve the dispute.” An example would 
be a situation where a National 
Pollutant Discharge Elimination System 
(NPDES) permit for an upstream 
discharger does not provide for the 
attainment of the water quality 
standards for a downstream jurisdiction. 
EPA notes that the existing NPDES 
permitting and certification processes 
under the CWA may be utilized by the 
downstream jurisdiction to address such 
situations, and that today’s rule does not 
alter or minimize the role of these 
processes in establishing appropriate 
permit limits that ensure attainment of 
water quality standards. States and 
Tribes are encouraged to participate in 
these permitting and certification 
processes rather than to wait for 
unreasonable consequences to occur.

In such cases, as was asserted in the 
proposal, EPA believes that the Agency 
has the authority to object to the 
upstream NPDES permit and, if 
necessary, to assume permitting 
authority. This authority was upheld in 
a case in which EPA assumed authority 
to issue a permit for a North Carolina 
discharge that, among other factors, did 
not meet Tennessee’s downstream 
water quality standards [Cham pion  
In tern ation al Corp. v. EPA, 850 F.2d 182 
(4th Cir. 1988)).

EPA also anticipates that many of the 
disputes which will require EPA dispute 
resolution under 131.7 of today’s rule 
will arise over such situations (i.e., in 
which an upstream discharge is creating 
alleged unreasonable consequences in a 
downstream jurisdiction). EPA 
recognizes that such situations are likely 
to occur, and that not all such situations 
are likely to be resolved to the 
satisfaction of all parties during the 
permit issuance and certification 
processes.

Where such cases proceed to dispute 
resolution, the Agency’s first course of 
action will be to conduct a dispute 
resolution action as provided in 131.7 of 
today’s rule and required by CWA 
section 518. In situations where the 
dispute resolution action does not result

in a satisfactory agreement or other 
resolution (e.g., the upstream jurisdiction 
agrees to revise the limits of the permit), 
EPA would then give due consideration 
to any possible further Agency actions, 
where authorized by the CWA.

Com m ent: Several commenters 
supported EPA's statement that the 
Agency does not have the authority to 
compel parties to enter binding 
arbitration.

R espon se: EPA agrees with these 
comments and has retained the 
proposed language making entry into 
binding arbitration strictly a voluntary 
act.
Comments on the Selection of 
Mediators / Arbitra tors

Com m ent: Both Tribes and States 
should have the opportunity to approve 
a mediator/arbitrator and to remove 
anyone showing bias.

R espon se: Section 131.7(f)(2) was 
modified (as discussed in section B— 
Changes to the Proposed Rule) to 
provide that arbitrators and arbitration 
panel members shall be selected to only 
include individuals that: (1) Are 
agreeable to all affected parties, (2) are 
knowledgeable concerning the 
requirements of the water quality 
standards program, (3) have a basic 
understanding of the political and 
economic interests of Tribes, and (4) is 
expected to fulfill the duties fairly and 
impartially. No such provision is 
included in § 131.7(f)(1) dealing with 
mediation. EPA did not provide for 
Tribal approval of mediators because:
(1) EPA believes that such an approval 
process would provide too great an 
opportunity to delay the initiation of the 
mediation process, and (2) the role of 
the mediator is limited to acting as a 
neutral facilitator. That is significantly 
less of a role than being an arbitrator o r . 
member of an arbitration panel.

There is no prohibition against the 
Regional Administrator consulting with 
the parties regarding a mediator; there is 
just no requirement to do so. Although 
not specifically covered in the rule, EPA 
believes it is well within the powers of 
the Regional Administrator to remove 
any mediator or arbitrator for any 
reason including showing bias or 
unfairness, or taking illegal/unethical 
actions.

Com m ent: EPA should clarify how its 
Indian Policy, which is to give special 
consideration to Tribal interests, will 
affect its role in dispute resolution 
actions (see § 131.7(f)(ii)).

R espon se: EPA believes that its role in 
dispute resolution is to work with all 
parties to the dispute in an effort to 
reach an agreement that resolves the
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dispute. The Agency shall not have a 
predisposition to support any party's 
position in disputes over water quality 
standards. Rather, EPA employees 
serving as mediators or arbitrators will 
serve outside the normal Agency chain 
of command and are expected to act in a 
neutral fashion. EPA notes that 
§ 131.7(f](l)(i) specifies that:

Where the State and Tribe agree to 
participate in the dispute resolution process, 
mediation with the intent to establish Tribal- 
State agreements, consistent with the Clean 
Water Action section 518(d), shall normally 
be pursued as a first effort.

Although EPA believes that Tribes 
should be provided every opportunity to 
regulate water quality and to participate 
in environmental control programs, 
during dispute resolution actions the 
appointed mediator/arbitrator will act 
first and foremost as a neutral facilitator 
of discussions between parties.

Comments on the Default Procedure

Com m ent: Several comments were 
received recommending that EPA should 
clarify the default procedure in 
§ 137.7(f)(3). For example, comments 
were received suggesting that EPA 
explain: (1) When it will be used, (2) 
how the procedure will help resolve 
disputes, (3) who will receive the 
Agency’s recommendation, and (4) that 
the Agency will first encourage 
participation by all parties and use the 
default procedure only as a last resort. 
One comment suggested that the default 
procedure should be deleted because it 
would provide a means for any party to 
exclude itself from the resolution 
process.

R espon se: EPA intends that the 
default procedure come into play only 
as a last resort, after all other avenues 
qF resolving the dispute have been 
exhausted. EPA believes that no change 
to the regulation is needed to reflect this 
intent. Section 131.7(f)(l)(i) already 
indicates that where the State and Tribe 
agree to participate, mediation shall be 
pursued as a first course of action. EPA 
also notes that § 131.7(f)(3) provides that 
the default procedure may only be used 
where one or more parties refuse to 
participate in either mediation or 
arbitration.

Since EPA believes it does not have 
the authority to force a Tribe or State 
into arbitration or mediation, or to 
overrule either a State or Tribe which 
adopts standards that are more stringent 
than necessary to meet the requirements 
of the Act, EPA developed this default 
procedure as a means to place before 
the public an Agency position/ 
recommendat1 on regarding resolution.

The default procedure is simply the 
Agency reviewing available information 
and issuing a recommendation for 
resolving the dispute. EPA’s 
recommendation in this situation would 
have no enforceable impact. It is hoped; 
that by publicly presenting an Agency 
position that either through public 
pressure or reconsideration by either of 
the affected parties that negotiations to 
resolve the dispute may continue. The 
provision as written clearly articulates 
that the default procedure is a last 
resort. Any written recommendation 
emanating from this process would be 
provided, at least, to all parties to the 
dispute. EPA sees no need to alter the 
rule or to delete the default procedure.

Comments on Definitions Used in the 
Dispute Resolution Mechanism

Com m ent: With regard to the question 
of who should be parties to the dispute 
resolution process (§ 131.7(g)(2)) EPA 
received diametrically opposed 
comments. Some comments suggested 
that EPA clarify that any person with a 
vested property interest must be a 
required party to the dispute resolution 
process while others suggested that EPA 
should limit the definition of parties to 
just the State and Tribe. Also, a 
comment was made that EPA should 
segregate the role of government 
regulators from that of permittees in the 
dispute resolution process.

R espon se: EPA does not concur with 
either view and retained the provision 
that the Regional Administrator may 
include other parties besides Tribes and 
States in the process. As stated in the 
preamble to the proposal, EPA believes 
that in some cases, inclusion of 
permittees or landowners subject to 
non-point source restrictions may be 
needed in order to resolve certain 
disputes. EPA notes that, in many cases, 
nonpoint source control actions (which 
may be necessary to implement a 
resolution to a dispute) are voluntary on 
the part of landowners. However, EPA 
believes that the Regional Administrator 
should retain discretion to decide when 
to include parties other than the Tribe 
and State. Only the Tribe and State are 
in a position to implement a change to 
water quality standards, and are thus 
the only parties which must be included 
in all dispute resolution actions. 
However, other parties may be included 
in certain cases upon a determination by 
the Regional Administrator. EPA notes 
that formal requests for a dispute 
resolution action may only be made by a 
State or Tribe (see § 131.7(c)).

Com m ent: EPA should define 
“unreasonable consequences’’ as it is a 
required condition for initiating a

dispute resolution action (see 
§ 131.7(b)(1)).

R espon se: EPA has not defined this 
term in the regulatory language. There 
are several reasons for this including: (1) 
It would be a presumptuous and 
unjustified Federal intrusion into local 
and State concerns for EPA to define 
what an unreasonable consequence 
might be as a basis for a national rule,
(2) EPA does not want to unnecessarily 
narrow the scope of problems to be 
addressed by the dispute resolution 
mechanism, and (3) the possibilities of 
what might constitute an unreasonable 
consequence are so numerous as to defy 
a logical regulatory requirement. As 
stated in the preamble to the proposed 
rule, what might be viewed as an 
unreasonable consequence on a stream 
segment in a large, relatively 
unpopulated, water poor area with a 
single discharge would likely be viewed 
quite differently in or near an area 
characterized by numerous discharges 
and/or large water resources. EPA 
believes the Regional Administrator 
should retain discretion to decide when 
the consequences warrant initiating a 
dispute resolution action.

Comments on the Conditions Requiring 
EPA Dispute Resolution

Com m ent: A statement is needed on 
the criteria a Regional Administrator 
can use in denying a request for EPA 
dispute resolution.

R espon se: Section 131.7 (b), (c), and
(d) describe the basis upon which a 
dispute may be initiated, the procedure 
for filing a request to initiate EPA 
action, and notice of the EPA decision to 
initiate a resolution action. The basis for 
denying a request would be that the 
requesting party is not able to fulfill any 
or all of the requirements established in 
§ 131.7 (b) or (c). This was clear in the 
proposed rule and EPA has made no 
change.

Other Comments on the Dispute 
Resolution Mechanism

Com m ent: Section 131.7(b)(2) limits 
the dispute resolution mechanism to a 
dispute between Tribes and States. A 
comment was received that this should 
be expanded to cover disputes between 
two Tribes (or, by extension) between 
two States.

R espon se: The rule was written in this 
manner because section 518 of the Clean 
Water Act specified that a dispute 
resolution mechanism be developed to 
resolve disputes arising between a Tribe 
and a State. EPA believes that the 
requirement that State standards 
provide for the protection of 
downstream standards in § 131.10(b) of
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the water quality standards regulation, 
supported by a 25 year history of 
informal negotiation of issues between 
States, provides sufficient b&sis for- 
resolving disputes between two States 
or two Tribes. That informal process 
was described in the response to public 
comments on the basic standards 
regulation (48 FR 51400 and 51412, 
November 8,1983).

Comment: What is the basis for 
requiring EPA approval of any State- 
Tribal agreement to resolve disputes 
under § 131.7(e)?

R espon se: EPA is charged with the 
responsibility of reviewing and either 
approving or disapproving State or 
Tribal-adopted standards as being 
consistent with the requirements of the 
Clean Water Act. Since EPA 
recommends that such agreements be 
entered into as a basic means of 
resolving disputes, that such agreements 
must comport with the requirements of 
the Act, and that the result of such 
agreements likely will influence 
standards, it appears necessary that the 
Agency approve such State-Tribal 
agreements. Also, the Act provides in 
section 518(d) that Tribal/State 
agreements in general for water quality 
management are to be approved by 
EPA. The water quality standards 
program is, in the view of EPA, part of a 
Tribe or State's overall watjer quality 
management plan.

Com m ent: It is not clear How two EPA 
Regions will work together when a 
reservation overlays more than one EPA 
Region!

R espon se: No regulatory change was 
made nor suggested. Often in the 
standards program issues cross Regional 
and State boundaries. The lead EPA 
region (determined via OMB circular A - 
95) is expected to routinely enlist the aid 
of other affected regions in resolving the 
dispute. EPA Headquarters will also 
oversee the process to ensure that the 
interests of both Regions are 
represented. Being designated as the 
lead Region for resolving a dispute or 
programmatic issue within EPA does not 
carry the license for the lead Region to 
act unilaterally. Rather it assigns thp 
responsibility to ensure that the process 
leading to a decision is fair to all parties.
3. E stablishing W ater Q uality 
Standards ,on R eservations,
Comments on Tribal Options for 
Establishing Standards

Comment: In the preamble to the 
proposal, EPA discussed three 
acceptable options by whidh a Tribe 
may develop and adopt standards.
These options are: (1) Negotiation of 
cooperative agreements with ah
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adjoining State to apply the State’s 
standards to the Indian lands, (2) 
incorporation of the standards from an 
adjacent State as the Tribe’s own, with 
or without revision, or (3) independent 
Tribal adoption of water quality 
standards that may account for unique 
site-specific conditions and water body 
uses. These three options represent a 
range of resource commitments, with 
option 1 being the least resource 
intensive and option 3 the most 
intensive. One comment was received 
that the first option described (i.e., ,
negotiating a cooperative agreement 
with an adjoining State to apply the 
State’s standards to the Indian lands) is 
illegal.

R espon se: There is nothing inherently - 
illegal about the option. If a Tribe, as a 
sovereign government, negotiates a 
cooperative agreement with the State to 
apply the State’s standards to waters on 
the reservation, that is a legal and 
acceptable option for establishing CWA 
water quality standards on Indian lands. 
It is also legal if a Tribe uses standards 
of a State as a basis for Tribal standards 
(i.e., option 2). Nothing in option 1 
suggests that the Tribe relinquish its 
sovereign powers or enforcement 
authority, or that the State can 
unilaterally apply its standards. The 
option is a legitimate means for an ; 
Indian Tribe to make use of the 
resources and experience of an adjacent 
State to quickly establish, at minimal 
cost, Tribal standards for the 
reservation.

Com m ent: In the preamble to the 
proposal, EPA indicated that, where 
Tribes qualify to be treated as States for 
purposes of water quality standards, the 
Agency would expect Tribal standards 
to be adopted and submitted to EPA 
within 180 days. Several comments were 
received on this deadline indicating that 
EPA should allow a longer period of 
time (e.g., because Tribes will be 
working to establish programs in other 
media besides water);

R espon se: The rationale for the 
deadline included in the proposal was 
that the 180 days was the same period of 
time provided to States to adopt 
standards under the 1972 Federal Water I 
Pollution Control Act Amendments. 
However, the proposal also discussed a I 
difference between the situation in 1972 ! 
for States versus the current situation 
for Tribes. In 1972, most States already 
had interstate water quality standards 
in place. By contrast, many Tribes have 
not yet developed any standards for 
reservation waters. EPA also believed 
180 days to be an appropriate period of 
time because of the importance of 
establishing Tribal standards quickly in 
order to address any NPDES permit

issues, section 401 certifications or 
nonpoint source management decisions. 
Without standards, Tribes are unable to 
influence such decisions. EPA notes that 
the proposal indicated that the Agency 
would be willing to grant extensions to 
the 180 day deadline if the Tribe could 
submit a reasonable rationale to the 
Regional Administrator. .

The comments submitted on this issue 
have persuaded EPA that Tribes should 
be allowed longer than 180 days to 
adopt and submit standards to the 
Agency for review and approval. EPA 
believes that Tribes should be allowed a 
full three year review cycle, to adopt and 
submit standards, similar to what States 
were originally provided when the 
standards program was created in 1965. 
The three year period will be measured 
from the date that EPA notifies the Tribe 
that the Tribe has qualified to be treated 
as a State for purposes of the standards 
program. EPA believes that this is an 
equitable arrangement and that Tribes 
should be allowed sufficient time to 
develop their programs and adopt 
appropriate standards for reservation 
waters. EPA reiterates that a Tribe is 
not required by sections 303 and 518 to 
seek treatment as a State and to 
establish Tribal standards; today’s rule 
asserts only that Tribes who elect to do 
so will be expected to have such 
standards in place within three years.

EPA continues to believe that the 
development of Tribal standards can be 
an iterative process and that the option 
initially selected by the Tribe can 
change in subsequent triennial reviews. 
Initially, a Tribe may choose option 1 or
2. This initial decision does not preclude 
the Tribe from developing their own 
standards for subsequent triennial 
review cycles. Tribal standards may 
evolve from essentially a codification of 
existing State standards to a rule 
entirely of Tribal design.

Comments on Federal Assistance to 
Indian Tribes

Com m ent: Several comments were 
received concerning EPA’s commitment 
to funding Tribal programs and 
providing technical assistance. 
Commenters suggested that the 
allocation of funds to implement 
standards programs must be 
apportioned equitably between States 
and Tribes and that EPA make a 
stronger commitment to technical and 
financial assistance to the Tribes. One 
suggestion was that EPA should be 
required to provide technical assistance 
necessary to bring Tribal programs into 
compliance with the regulations.

R espon se: The water quality 
standards program is not a grant
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program, therefore no Federal funds are 
available directly from the standards 
program. Tribes are eligible to receive 
funds from other Agency grant programs 
and are encouraged to apply, 
particularly for section 106 program 
grants. EPA will provide as much 
technical assistance as the Agency’s 
resources will allow. However, under 
the 1987 CWA Amendments the Agency 
received no additional resources to 
support Indian programs. Program 
grants can only be made available by 
reallocating resources from within 
current budget allocations. SPA set 
aside 3% of the total FY 1990 section 106 
funds for Indian programs, and is 
planning a similar set-aside for FY 1991.

In a continuing effort to provide 
assistance to Tribes on the standards 
program, EPA issued a Reference Guide 
to Water Quality Standards for Indian 
Tribes, in January 1990. This document 
summarizes the standards review and 
adoption process including program 
requirements and the EPA review 
procedure. The document also identifies 
available information and contacts to 
assist Tribes in becoming familiar with 
the requirements of the water quality 
standards program.

The Agency also held a national 
meeting/seminar at which Tribes 
received information on the regulatory 
requirements, technical elements and 
procedures, and resource needs for 
developing water quality standards and 
implementing a standards program. The 
meeting was held on August 28-30,1990 
in Denver, Colorado. Further 
information about this workshop and 
plans for additional meetings may be 
obtained from the contact listed at the 
beginning of today’s rule.
Comments on Extraterritorial Effects

Comment: A number of comments 
were received on this topic. One 
comment pointed out that the 
extraterritorial effects of discharges 
upstream of a State or Indian 
reservation should be considered during 
the standards review and adoption 
process to ensure that water quality 
standards provide for the attainment of 
standards in downstream jurisdictions. 
This comment also suggested that EPA 
needs to place more emphasis on the 
importance of such considerations. 
Suggestions for how such effects could 
be considered included requiring 
upstream jurisdictions to meet with 
downstream jurisdictions to discuss 
potential conflicts or, alternatively, that 
if EPA is to decide such issues, that the 
affected jurisdictions should be allowed 
to have input. Related comments were 
received (as discussed previously in the 
response to comments on CWA section

510/EPA Authority) asserting that EPA 
must, where needed, assume permitting 
authority for upstream discharges that 
violate the water quality standards of 
downstream jurisdictions. One comment 
was received advocating that the 
regulation be revised to prevent any 
extraterritorial effect of any Tribal 
regulatory action taken pursuant to 
CWA section 518.

R espon se: The existing standards 
program regulation, to which this rule is 
simply an amendment, includes the 
following requirement:

In designating uses of a water body and the 
appropriate criteria for those uses, the State 
shall take into consideration the water 
quality standards of downstream waters and 
shall ensure that its water quality standards 
provide for the attainment and maintenance 
of the water quality standards of downstream 
waters.

(see § 131.10(b)).
EPA agrees with the comment which 

pointed out that, pursuant to the above 
regulatory requirement, extraterritorial 
effects of water quality standards 
should be considered during the 
standards review and adoption process. 
Once Tribes qualify for treatment as 
States and adopt standards pursuant to 
the requirements of today’s rule, 
upstream jurisdictions would be 
required, when revising their standards, 
to provide for the attainment and 
maintenance of the downstream Tribal 
standards. Likewise, Tribes qualifying 
for treatment as States would be 
required to develop their standards to 
provide for the attainment and 
maintenance of the standards for 
downstream jurisdictions.

EPA recognizes that some 
extraterritorial effects of Tribal 
participation in the standards program 
are likely to occur, but the Agency 
believes that the number of such 
incidences will be small and the effects 
relatively minor. EPA believes that 
Congress also recognized the likelihood 
of such effects in passing CWA section 
518, and that such effects were the 
driving force behind including in section 
518 the requirement for EPA to establish 
a mechanism for resolution of disputes 
over water quality standards.

EPA emphasizes, however, that under 
the CWA there are a number of 
opportunities for such problems to be 
considered and resolved prior to being a 
subject for the dispute resolution 
mechanism included in today’s rule.

First, as discussed above, States and 
Tribes qualifying for treatment as States 
are required under 40 CFR 131.10(b) to 
develop their standards to ensure the 
attainment and maintenance of 
downstream water quality standards.

One opportunity to prevent such 
problems is thus to consider any 
potential extraterritorial effects during. 
the water quality review process and to 
adopt standards consistent with the 
requirements of 40 CFR 131.10(b). EPA 
notes that the water quality standards 
review process includes opportunities 
for public participation (see the 
response to comments on public _  
participation elsewhere in this section).

Second, permit limits under the 
National Pollutant Discharge 
Elimination System (NPDES) program 
(see CWA section 402) are required to 
be developed such that applicable water 
quality standards are achieved. The 
permit issuance process, which also 
includes public participation, thus 
presents a second opportunity to 
consider and resolve potential problems 
regarding extraterritorial effects of 
water quality standards.

Third, all permits are subject to 
certification under the requirements of 
CWA section 401. Section 401 requires 
that States and Tribes qualifying for 
treatment as States grant or deny 
“certification” for Federally permitted or 
licensed activities that may result in a 
discharge to waters of the United States. 
The decision to grant or deny 
certification is based on a State 
determination regarding whether the 
proposed activity will comply with, 
among other things, applicable water 
quality standards. States and Tribes 
qualifying for treatment as States may 
thus deny certification and prohibit the 
federal permitting or licensing agency 
from issuing a permit or license for 
activities that will violate water quality 
standards. Section 401 also allows a 
State or Tribe to participate in 
extraterritorial actions that will affect 
its waters if a Federal license or permit 
is involved (see section 401(a)(2)).

EPA has included the above 
discussion to indicate that there are a 
number of opportunities for resolving/ 
preventing problems resulting from 
extraterritorial effects of water quality 
standards besides the dispute resolution 
mechanism included in today’s rule.
EPA believes that the dispute resolution 
mechanism will be most appropriately 
used as a final course of action after the 
other available courses of action have 
been exhausted.
Comments on EPA’s Policy Regarding 
Applicable Standards Prior to Tribal 
Qualification for Treatment as a State

Com m ent: EPA received several 
comments regarding the policy wherein 
EPA stated that until a Tribe is treated 
as a State and establishes its own 
standards, or EPA otherwise decides in
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consultation with the Tribe and State 
that a State lacks jurisdiction, that EPA 
will assume that existing State 
standards are applicable to reservation 
waters (see 54 FR 39104). State 
commenters generally supported EPA’s 
statements, while Tribal commenters 
objected to the policy on a variety of 
grounds. First, certain Tribes noted that 
they may want to apply standards more 
stringent that State standards. 
Commenters also asserted that, to be 
consistent with EPA’s Indian Policy, 
Federal, not State standards should 
apply on reservation waters; and that 
assuming State standards apply is at 
odds with the Agency’s duty to 
promulgate. One commenter urged EPA 
to consider developing a program to 
promulgate Federal standards for 
reservation waters where the Tribe is 
unable or chooses not to adopt its own 
standards.

R espon se: In response to these 
comments, EPA wishes to further clarify 
the interim statements made in former 
General Counsel Jensen’s September 9, 
1988 letter. EPA agrees that, as a legal 
matter, there may be some question as 
to whether State standards apply to 
reservation waters. (See the discussion 
of the B ren dale case above). The policy 
in question is not an assertion that State 
standards do necessarily apply as a , 
matter of law. Rather it is a mere 
recognition that fully implementing a 
role for Tribes under the CWA will 
require a transition period. As explained 
earlier, there are no enforceable Federal 
standards that apply generally. EPA 
develops non-binding water quality 
criteria for use by States and Tribes in 
developing their standards. However, 
Federal standards do not apply unless 
EPA promulgates them upon a finding, 
pursuant to CWA section 303(c), that 
State/Tribal standards are inadequate 
or that new standards are otherwise 
necessary (see EPA’s response to 
comments On Federal promulgation 
below).

Were EPA to simply ignore previously 
developed State standards in the interim 
period before Tribes develop their own 
standards, there would be a regulatory 
void which EPA believes would not be 
beneficial to reservation water quality. 
Thus, EPA believes that the Agency’s 
policy is the best approach to an 
intractable problem, and one that best 
protects reservation environments in the 
interim period. Thus, it is fully 
consistent with EPA’s Indian Policy. To 
the extent that the interim guidance 
given in the Jensen letter implies a 
different intent behind EPA’s policy, 
today’s response supersedes it. EPA will 
give serious consideration to Federal

promulgation of water quality standards 
on Indian lands where it finds a 
particular need. Finally, in response to 
one specific comment, EPA agrees that 
where the Tribe endorses applying State 
standards in the interim, that EPA 
should ensure enforcement of those 
standards in permits issued to 
reservation dischargers.
Comments on EPA Promulgation of 
Water Quality Standards

Comment: Reflecting CWA section 
303(c)(4), the water quality standards 
regulation specifies that the EPA 
Administrator may promulgate Federal 
water quality standards in any case: (1) 
Where the State standards do not meet 
the requirements of the Act, or (2) where 
the Administrator determines that new 
or revised standards are necessary (see 
40 CFR 131.22). A number of comments 
were received regarding this authority, 
which will apply to Indian Tribes 
qualifying for treatment as a State, and 
potentially where a Tribe does not seek 
to assume the program and it is 
determined that State standards do not 
apply. Federal promulgation was 
discussed in thé preamble to the 
proposal. It is not mentioned in the rule.

Comments on the preamble discussion 
generally expressed concern with EPA 
promulgation of standards. Included 
were suggestions that the Agency should 
clarify how it intends to determine that 
a Tribe has declined to seek 
qualification as a State. One comment 
suggested that such a clarification 
should include specific requirements/ 
criteria and that such requirements/ 
criteria should include lengthy 
discussions with the Tribe and a formal 
statement of declination from the Tribal 
government. In general, these comments 
cautioned EPA not to make the decision 
for Tribes. Several comments were 
received asserting that Federal 
promulgation should only be pursued as 
a last resort. One comment asserted that 
EPA promulgation is: (1) Contrary to the 
legal status of Indian lands being 
exempt from State laws, (2) unilaterally 
discretionary, and (3) contrary to EPA’s 
Indian policy.

Other comments asserted that where 
EPA promulgates Federal standards the 
Agency should devote adequate 
resources to the task and not simply use 
adjacent State standards. One comment 
was received supporting EPA’s 
acknowledgment of responsibility to 
promulgate standards.

R espon se: EPA’s entire policy with 
respect to Federal promulgation is 
straightforward. EPA much prefers to 
work with the States and have them 
adopt standards which comply with 
CWA requirements. Where Federal

promulgation is necessary to achieve 
CWA compliance, however, EPA will 
act. This same philosophy will apply to 
Indian Tribes qualifying for treatment as 
a State.

EPA did not add criteria to the rule to 
help determine when a Tribe has 
declined to seek treatment as a State. 
There is no required time frame fora 
Tribe to make that decision and there 
may be no pressing need for a Tribe to 
decide quickly.

Should EPA find it necessary to 
promulgate Federal standards for a 
Tribe or more than one Tribe (e.g., 
where necessary to address needed 
water quality based permit actions),
EPA re-asserts its belief that the 
standards of the adjacent State will be a 
logical beginning step for EPA if for no 
other reason than the consistency 
required by 40 CFR 131.10(b). Practical 
considerations of available resources 
dictate that the Agency cannot and 
would not attempt to use attainability 
analyses or attempt to develop site- 
specific criteria. That is to say, a Federal 
proposed rulemaking would likely be 
very straightforward, all streams would 
be classified fishable/swimmable and 
the criteria to protect the uses would be 
those guidance values established by 
EPA under section 304(a) of the Act.
Any changes in a final rule would 
depend on information submitted during 
the public comment period.

EPA concurs with the view that 
Federal promulgation should be a last 
resort. The Agency much prefers that 
Indian Tribes qualify for the standards 
program and adopt standards that 
comply with CWA requirements. 
However, Federal promulgation of water 
quality standards on Indian lands is 
authorized by the CWA (see CWA 
section 303(c)(4)). The question of 
Federal promulgation of standards for 
Indian Tribes has no relationship to 
Indian lands being exempt from State 
laws. A Federal promulgation results in 
establishing Federal standards— 
standards that cannot be amended by 
the jurisdiction to which they apply 
(although EPA generally withdraws such 
Federal standards upon adoption of fully 
acceptable State standards). We agree 
that the EPA Indian Policy dictates that 
Federal promulgation should only be 
pursued as a final course of action, as 
the Agency indicated in the preamble to 
the proposed rule. However, it does 
remain an option, where necessary, for 
setting standards for water resources 
located in Tribal lands.
Comments on Public Participation

Comment: Several comments were 
received regarding the processes for
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public participation in water quality 
standards development. Commentera 
questioned whether public participation 
in the adoption of standards by Indian 
Tribes would be limited to just Indians, 
just residents of the reservation, or 
whether the hearing process would be 
open to interested parties in the areas 
surrounding the reservation. In general, 
these commentera requested additional 
clarification of public participation 
requirements.

R espon se: Public participation is not 
limited in any way to only residents of 
the area or just Indians. EPA expects 
that Tribes and States will make every 
reasonable effort to ensure that possible 
interested parties are made aware of the 
hearings on standards. This may require 
a direct written notice to State or Indian 
agencies or other Federal agencies. One 
of the responsibilities of EPA in 
reviewing State or Indian adopted 
standards is to assure that a full range 
of public participation occurred. EPA 
expects that State representatives will 
participate in public hearings on the 
reservation concerning water quality 
standards and that Tribal 
representatives will do the same in State 
hearings.

Standards adopted by either States or 
Indian Tribes that appear to be based on 
improper or unduly limited public 
participation may be disapproved by 
EPA solely on that basis since the Clean 
Water Act requires that standards may 
only be revised or adopted with public 
participation (see section 303(c)(1) of the 
Clean Water Act and §§ 131.6(e) and 
131.20 (a) and (b) of the Water Quality 
Standards Regulation in 40 CFR part 
131).
Comments on Enforcement of Standards

Com m ent: Several comments were 
received on enforcement of Tribal water 
quality standards. These commentera 
generally asserted that additional 
clarification should be provided by EPA. 
Several commentera noted that EPA 
should enforce Tribal standards. One 
commenter assumed that, based on the 
limited scope of CWA section 518,
Tribal standards would be enforced by 
either EPA or the State.

R espon se: Enforcement of standards 
is not directly a component of the 
standards program regulation. 
Enforcement is the responsibility of the 
permitting agency or, in some cases, the 
agency which adopted the standards, 
which may be the Tribe, if it qualifies for 
treatment as a State for administering 
the NPDES permit program, or EPA or 
the State if the Tribe does not (see 40 
CFR 123.1(h)). Where Tribes lack the 
requisite criminal enforcement 
authority, EPA may exercise certain

criminal enforcement powers on behalf 
of Indian Tribes that seek to operate 
NPDES or State Sludge Management 
Programs.
4. O ther Com m ents
Comments on Trust Responsibility

Com m ent: EPA received several 
comments regarding its assertion that 
the “Federal trust responsibility” owed 
to Indian Tribes, as it applies to EPA 
actions under the CWA, is defined by 
the terms of the CWA. EPA went on to 
explain that “the Agency’s 
responsibility is clearly to attempt to 
resolve * * * disputes [between States 
and Tribes over standards] consistent 
with the provision of the [CWA].” 54 FR 
39101.

Certain commenters asserted that 
EPA should explicitly clarify whether 
the CWA defines any trust obligations 
to tribes and, if so, where and how that, 
obligation will be expressed. In 
particular, EPA should explicitly defme 
how the trust responsibility will affect 
its role in the dispute resolution process. 
Other commenters not only asked for 
clarification, but asserted that EPA must 
state that the Federal-Tribal trust 
relationship “exists independently of 
and informs EPA decision making” 
concerning the CWA and State-Tribal 
disputes. Still another commenter asked 
EPA to clarify that the proposed 
regulations are not to be read as 
modifying or abrogating EPA’s trust 
responsibility.

R espon se: EPA believes that the 
preamble to the proposed rule stated the 
applicable principles clearly and that no 
further clarification is needed. EPA 
recognizes the responsibility owed by 
the Federal government as trustee for 
the affairs of Indian Tribes. However, 
the Agency does not believe the trust 
responsibility precludes EPA from 
playing an impartial role in the dispute 
resolution process.

Furthermore, EPA believes that the 
concerns of both Tribal and State 
Commenters regarding the trust 
responsibility’s impact on the dispute 
resolution process and EPA’s other 
activities under today’s regulation are 
likely unfounded. If so appointed by the 
Regional Administrator, EPA employees 
will be acting solely as mediators or 
non-binding arbitrators in the process. 
Thus, they will not have the power to 
impose a binding decision on either the 
Tribe or the State absent prior consent 
from both sides. Furthermore, if both the 
Tribe and the State have adopted valid 
water quality standards approved by 
EPA, the dispute resolution process 
would not be able to supersede those 
standards. Thus, the “trust

responsibility" would not affect the 
outcome of the dispute resolution 
process and any EPA statements 
regarding its overall scope would be 
strictly hypothetical. By the same token, 
EPA recognizes its duty to work with 
Tribes who wish to develop and adopt 
standards and to eliminate all potential 
barriers to Tribes accomplishing this 
goal.
Comments on Definitions Proposed for 
Section 131.3

Comment: EPA should change the 
proposed definition of a Tribe in section
131.3 to mean any Indian Tribe, band, 
group, or community recognized by the 
Secretary of the Interior and exercising 
governmental powers and functions 
over a Federal Indian Reservation.

R espon se: No change was made. The 
rule reflects the statutory definition.

Com m ent: What role do standards 
play in subsurface flows emanating from 
one jurisdiction that flow into and 
impact the surface waters of another 
jurisdiction?

R espon se: Notwithstanding the strong 
language in the legislative history of the 
Clean Water Act to the effect that the 
Act does not grant EPA authority to 
regulate pollution of groundwaters, EPA 
and most courts addressing the issues 
have recognized two limited instances 
where, for the purpose of protecting 
surface waters and their uses, EPA may 
exercise authorities that may affect 
underground waters. First, the Act 
requires NPDES permits for discharges 
to groundwater where there is a direct 
hydrological connection between 
groundwaters and surface waters. In 
these situations, the affected 
groundwaters are not considered 
“waters of the United States” but 
discharges to them are regulated 
because such discharges are effectively 
discharges to the directly connected 
surface waters. Second, it is EPA’s long- 
established position that water quality 
standards are required for certain 
underground segments of surface 
waters. See K entucky  v. Train, 9 ERC 
1280 (E.D. Kentucky 1972). In such 
streams, the subterranean component 
must be sufficiently stream-like so as to 
possibly allow the passage of fish and 
other aquatic organisms from a surface 
segment of the stream into the 
underground segment.
Comments on Water Quantity Rights

Com m ent: Several comments were 
received regarding water quantity 
issues. These comments generally 
asserted that the statement in the 
preamble to the proposal (54 FR 39101) . 
which indicates that all section 518
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programs shall be carried out in 
accordance with CWA section 101(g) 
should be added to the final regulation. 
CWA section 101(g) asserts that nothing 
in the CWA shall supersede or abrogate 
rights to quantities of water which have 
been established by any State.

R espon se: Since sections 101(g) and 
518(a) are clear in the Clean Water Act, 
EPA believes it unnecessary to restate 
such language in the regulation. 
Nevertheless, a brief reference is made 
to them in § 131.4 of these regulations-

Comments on Applicability of Standards 
to Federal Projects

Com m ent: EPA should clarify that 
Tribal water quality standards cannot 
be applied to Federal projects.

R espon se: EPA disagrees with that 
view. Federal agencies are required to 
comply to the same extent as other 
persons or entities with duly adopted 
State standards (see CWA section 313). 
This will apply likewise to any 
standards duly adopted by Indian 
Tribes that EPA determines qualify for 
treatment as a State for the standards 
program.

D. Regulatory Flexibility Act
For the reasons stated in the preamble 

to the proposed rule, 54 FR 39105, 
September 22,1989, EPA concludes that 
this rule will not have a significant 
impact on a substantial number of small 
entities, and thus a Regulatory 
Flexibility Analysis is unnecessary.
Comments on EPA’s Determination 
Regarding Regulatory Flexibility Act 
Requirements

Com m ent: Within' one reservation in 
Utah a substantial number of small 
businesses may be required to provide 
additional treatment of wastewaters to 
meet Tribal water quality standards.
EPA should investigate and 
acknowledge this result before asserting 
a lack of substantial impact on small 
entities.

R espon se: As stated in the proposal, 
EPA recognizes that an Indian Tribe 
which qualifies for treatment as a State 
could adopt water quality standards 
that might impose additional treatment 
requirements on discharges with NPDES 
permits. However, EPA continues to 
believe that such situations will be rare 
and that the rule will not have a 
significant impact on a substantial 
number of small entities.

While it is entirely possible that some 
small entities in Utah may be affected 
by a Tribe adopting water quality 
standards, it is difficult for EPA to make 
conclusive findings when the Agency 
does not know if any Tribe in Utah will 
attempt to qualify for treatment as a

State or what standards may be 
adopted. EPA also has no evidence to 
support a conclusion that Tribal 
standards will necessarily require more 
stringent NPDES permit limits than 
contained in existing permits.

In adopting standards, EPA notes that 
economic consequences are 
appropriately considered in setting the 
use classifications on a water body. For 
example, economics may be used as a 
basis for not designating uses in support 
of the fishable-swimmable goal cited in 

•section 101(a)(2) of the Act (see 
§ § 131.10 (a) and (j) of the Water 
Quality Standards Regulation, 40 CFR 
part 131). In addition, the water quality 
standards regulation provides for the 
allowance of variances to standards 
based on substantial and widespread 
economic and social impact (see 
§§131.10(6} and 131.13).
E. Paperwork Reduction Act

The information collection 
requirements in this rule were approved 
by the Office of Management and 
Budget under the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq , on October 17, 
1989, approval number 2040-0049, with 
an expiration date of October 31,1992.
A copy of the Information Collection 
Request document may be obtained 
from the Information Policy Branch 
(PM-223Y), Environmental Protection 
Agency, 401 M Street, SW., Washington, 
DC, 20460, or by calling (202J-475-9498.

F. Regulatory Impact Analysis
Under Executive Order 12291, EPA 

must judge whether a regulation is 
“major” and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. It should be noted that the 
basic water quality standards regulation 
published at 48 FR 51400 on November 
8,1983 contains a finding that the 
regulation is not a major rule under 
Executive Order 12291. It is difficult for 
EPA to assess the net cost of this 
amendment to the basic regulation 
because of the offsetting character of the 
basic provisions of the standards 
program and the fact that there is no 
good means of estimating how many 
Tribes may seek to qualify for treatment 
as a State. While qualifying for 
treatment as a State will place burdens 
on the Tribes, the basic regulation also 
provides the ability of the Tribes to 
determine the attainability of stream 
uses, to set site-specific criteria 
sufficient to protect those uses, and to 
focus limited Tribal resources on 
reviewing or adopting standards on 
priority water bodies. For these reasons, 
the Agency judges this amendment to 
the basic standards regulation not to be 
a major rule.

List o f  S u b jects  in 40 C FR Part 131

Indian reservation water quality 
standards, Water pollution control, 
Water quality standards.

Dated: November 22,1991.
William K. Reilly,
A dministrator.

For the reasons set out in the 
SUPPLEMENTARY INFORMATION section, 
part 131, subpart A, of title 40 of the 
Code of Federal Regulations is amended 
as follows:

1. The authority citation for part 131 
continues to read as follows:

Authority: Clean Water Act, Pub. L. 92-500, 
as amended; 33 U.S.C. 1251 et seq.

2. Section 131.3 is amended by 
revising paragraph (j) and adding 
paragraphs (k) and (1) to read as follows:

§ 131.3 Definitions. 
* * * * *

(j) S tates include: The 50 States, the 
District of Columbia, Guam, the 
Commonwealth of Puerto Rico, Virgin 
Islands, American Samoa, the Trust 
Territory of the Pacific Islands, the 
Commonwealth of the Northern Mariana 
Islands, and Indian Tribes that EPA 
determines qualify for treatment as 
States for purposes of water quality 
standards.

(k) F ed era l Indian R eservation , Indian  
R eservation , or R eservation  means all 
land within the limits of any Indian 
reservation under the jurisdiction of the 
United States Government, 
notwithstanding the issuance of any 
patent, and including rights-of-way 
running through the reservation.”

(l) Indian Tribe or Tribe means any 
Indian Tribe, band, group, or community 
recognized by the Secretary of the 
Interior and exercising governmental 
authority over a Federal Indian 
reservation.

3. Section 131.4 is revised to read as 
follows:

§ 131.4 State authority.
(a) States (as defined in § 131.3) are 

responsible for reviewing, establishing, 
and revising water quality standards. As 
recognized by section 510 of the Clean 
Water Act, States may develop water 
quality standards more stringent than 
required by this regulation. Consistent 
with section 101(g) and 518(a) of the 
Clean Water Aci, water quality 
standards shall not be construed to 
supersede or abrogate rights to 
quantities of water.

(b) States (as defined in § 131.3} may 
issue certifications pursuant to the 
requirements of Clean Water Act 
section 401. Revisions adopted by States
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shall be applicable for use in issuing 
State certifications consistent with the 
provisions of § 131.21(c).

(c) Where EPA determines that a 
Tribe qualifies for treatment as a State 
for purposes of water quality standards, 
the Tribe likewise qualifies for 
treatment as a State for purposes of 
certifications conducted under Clean 
Water Act section 401.

4. In § 131.5 paragraphs (a) through (e) 
are redesignated as paragraphs (a)(1) 
through (a)(5), the introductory 
paragraph is designated as paragraph
(a) , and a new paragraph (b) is added to 
read as follows: .

§131.5 EPA authority. 
* * * * *

(b) Section 401 of the Clean Water Act 
authorizes EPA to issue certifications 
pursuant to the requirements of section 
401 in any case where a State or 
interstate agency has no authority for 
issuing such certifications.

5. Section 131.7 is added to read as 
follows:

§ 131.7 Dispute resolution mechanism.
(a) Where disputes between States 

and Indian Tribes arise as a result of 
differing water quality standards on 
common bodies of water, the lead EPA 
Regional Administrator, as determined 
based upon OMB circular A-105, shall 
be responsible for acting in accordance 
with the provisions of this section.

(b) The Regional Administrator shall 
attempt to resolve such disputes where:

(1) The difference in water quality 
standards results in unreasonable 
consequences;

(2) The dispute is between a State (as 
defined in § 131.3(j) but exclusive of all 
Indian Tribes) and a Tribe which EPA 
has determined qualifies to be treated as 
a State for purposes of water quality 
standards;

(3) A reasonable effort to resolve the 
dispute without EPA involvement has 
been made;

(4) The requested relief is consistent 
with the provisions of the Clean Water 
Act and other relevant law;

(5) The differing State and Tribal 
water quality standards have been 
adopted pursuant to State and Tribal 
law and approved by EPA; and

(6) A valid written request has been 
submitted by either the Tribe or the 
State.

(c) Either a State or a Tribe may 
request EPA to resolve any dispute 
which satisfies the criteria of paragraph
(b) of this section. Written requests for 
EPA involvement should be submitted to 
the lead Regional Administrator and 
must include:

(1) A concise statement of the 
unreasonable consequences that are 
alleged to have arisen because of 
differing water quality standards;

(2) A concise description of the 
actions which have been taken to 
resolve the dispute without EPA 
involvement;

(3) A concise indication of the water 
quality standards provision which has 
resulted in the alleged unreasonable 
consequences;

(4) Factual data to support the alleged 
unreasonable consequences; and

(5) A statement of the relief sought 
from the alleged unreasonable 
consequences.

(d) Where, in the Regional 
Administrator’s judgment, EPA 
involvement is appropriate based on the 
factors of paragraph (b) of this section, 
the Regional Administrator shall, within 
30 days, notify the parties in writing that 
he/she is initiating an EPA dispute 
resolution action and solicit their 
written response. The Regional 
Administrator shall also make 
reasonable efforts to ensure that other 
interested individuals or groups have 
notice of this action. Such efforts shall 
include but not be limited to the 
following:

(1) Written notice to responsible 
Tribal and State Agencies, and other 
affected Federal agencies,

(2) Notice to the specific individual or 
entity that is alleging that an 
unreasonable consequence is resulting 
from differing standards having been 
adopted on a common body of water,

(3) Public notice in local newspapers, 
radio, and television, as appropriate,

(4) Publication in trade journal 
newsletters, and

(5) Other means as appropriate.
(e) If in accordance with applicable 

State and Tribal law an Indian Tribe
' and State have entered into an 
agreement that resolves the dispute or 
establishes a mechanism for resolving a 
dispute, EPA shall defer to this 
agreement where it is consistent with 
the Clean Water Act and where it has 
been approved by EPA.

(f) EPA dispute resolution actions 
shall be consistent with one or a 
combination of the following options:

(1) M ediation. The Regional 
Administrator may appoint a mediator 
to mediate the dispute. Mediators shall 
be EPA employees, employees from 
other Federal agencies, or other 
individuals with appropriate 
qualifications.

(i) Where the State and Tribe agree to 
participate in the dispute resolution 
process, mediation with the intent to 
establish Tribal-State agreements, 
consistent with Clean Water Act section

518(d), shall normally be pursued as a 
first effort.

(ii) Mediators shall act as neutral 
facilitators whose function is to 
encourage communication and 
negotiatidn between all parties to the 
dispute.

(iii) Mediators may establish ad visory 
panels, to consist in part of 
representatives from the affected 
parties, to study the problem and 
recommend an appropriate solution.

(iv) The procedure and schedule for 
mediation of individual disputes shall t>* 
determined by the mediator in 
consultation with the parties.

(v) If formal public hearings are hold 
in connection with the actions taken 
under this paragraph, Agency 
requirements at 40 CFR 25.5 shall be 
followed.

(2) A rbitration. Where the parties to 
the dispute agree to participate in the 
dispute resolution process, the Regional 
Administrator may appoint an arbitrator 
or arbitration panel to arbitrate the 
dispute. Arbitrators and panel member«» 
shall be EPA employees, employees 
from other Federal agencies, or other 
individuals with appropriate 
qualifications. The Regional 
administrator shall select as arbitrators 
and arbitration panel members 
individuals who are agreeable to all 
parties, are knowledgeable concerning 
the requirements of the water quality 
standards program, have a basic 
understanding of the political and 
economic interests of Tribes and States 
involved, and are expected to fulfill the 
duties fairly and impartially.

(i) The arbitrator or arbitration panel 
shall conduct one or more private or 
public meetings with the parties and 
actively solicit information pertaining to 
the effects of differing water quality 
permit requirements on upstream and 
downstream dischargers, comparative 
risks to public health and the 
environment, economic impacts, present 
and historical water uses, the quality of 
the waters subject to such standards, 
and other factors relevant to the dispute 
such as whether proposed water quality 
criteria are more stringent than 
necessary to support designated uses, 
more stringent than natural background 
water quality or whether designated 
uses are reasonable given natural 
background water quality.

(ii) Following consideration of 
relevant factors as defined in paragraph
(f)(2)(ij of this section, the arbitrator or 
arbitration panel shall have the 
authority and responsibility to provide 
all parties and the Regional 
Administrator with a written 
recommendation for resolution of the
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dispute. Arbitration panel 
recommendations shall, in general, be 
reached by majority vote. However, 
where the parties agree to binding 
arbitration, or where required by the 
Regional Administrator, 
recommendations of such arbitration 
panels may be unanimous decisions. 
Where binding or non-binding 
arbitration panels cannot reach a 
unanimous recommendation after a 
reasonable period of time, the Regional 
Administrator may direct the panel to 
issue a non-binding decision by majority 
vote.

(iii) The arbitrator or arbitration panel 
members may consult with EPA’s Office 
of General Counsel on legal issues, but 
otherwise shall have no ex  p arte  
communications pertaining to the 
dispute. Federal employees who are 
arbitrators or arbitration panel members 
shall be neutral and shall pot be 
predisposed for or against the position 
of any disputing party based on any 
Federal Trust responsibilities which 
their employers may have yvith respect 
to the Tribe. In addition, arbitrators or 
arbitration panel membersjwho are 
Federal employees shall aqt 
independently from the normal 
hierarchy within their agency.

(iy) The parties are not obligated to 
abide by the arbitrator’s or; arbitration 
panel’s recommendation unless they 
voluntarily entered into a binding 
agreement to do so.

(v) If a party to the dispute believes 
that the arbitrator or arbitration panel 
has recommended an action contrary to 
or inconsistent with the Cl^an Water 
Act, the party may appeal the 
arbitrator’s recommendation to the 
Regional Administrator. The request for 
appeal must be in writing and must 
include a description of the statutory 
basis for altering the arbitrator's 
recommendation.

(vi) The procedure and schedule for
arbitration of individual disputes shall 
be determined by the arbitrator or 
arbitration panel in consultation with 
parties. . t

(viij If formal public headings are held 
in connection with the actions taken 
under this-paragraph, Agency 
requirements at 40 CFR 25.5 shall be 
followed.

(3) D ispute R esolution  D efault 
P rocedure. Where one or rriore parties 
(as defined in paragraph (g) of this 1 
section) refuse to participate in either 
the mediation or arbitration dispute 
resolution processes, the Regional 
Administrator may appoint a single 
official or panel to review Available 
information pertaining to the dispute 
and to issue a written recommendation 
for resolving the dispute. R'pview

officials shall be EPA employees, 
employees from other Federal agencies, 
or other individuals with appropriate 
qualifications. Review panels shall 
include appropriate members to be 
selected by the Regional Administrator 
in consultation with the participating 
parties. Recommendations of such 
review officials or panels shall, to the 
extent possible given the lack of 
participation by one or more parties, be 
reached in a manner identical to that for 
arbitration of disputes specified in 
paragraphs (f)(2)(i) through (f)(2){vii) of 
this section.

(g) D efinitions. For the purposes of 
this section:

(1) D ispute R esolution  M echanism  
means the EPA mechanism established 
pursuant to the requirements of Clean 
Water Act section 518(e) for resolving 
unreasonable consequences that arise 
as a result of differing water quality 
standards that may be set by States and 
Indian Tribes located on common bodies 
of water.

(2) P arties to a State-Tribal dispute 
include the State and the Tribe and may, 
at the discretion of the Regional 
Administrator, include an NPDES 
permittee, citizen, citizen group, or other 
affected entity.

6. Section 131.8 is added to read as 
follows:

§131.8 Requirements for Indian Tribes to 
be treated as States for purposes of water 
quality standards.

(a) The Regional Administrator, as 
determined based on OMB Circular A - 
105, may treat an Indian Tribe as a State 
for purposes of the water quality 
standards program if the Tribe meets the 
following criteria:

(1) The Indian Tribe is recognized by 
the Secretary of the Interior and meets 
the definitions in § 131.3 (k) and (1),

(2) The Indian Tribe has a governing 
body carrying out substantial 
governmental duties and powers,

(3) The water quality standards 
program to be administered by the 
Indian Tribe pertains to the 
management and protection of water 
resources which are within the borders 
of the Indian reservation and held by 
the Indian Tribe, within the borders of 
the Indian reservation and held by the 
United States in trust for Indians, within 
the borders of the Indian reservation 
and held by a member of the Indian 
Tribe if such property interest is subject 
to a trust restriction on alienation, or 
otherwise within the borders of the 
Indian reservation, and

(4) The Indian Tribe is reasonably 
expected to be capable, in the Regional 
Administrator’s judgment, of Carrying 
out the funetiohs of an effective water

quality standards program in a manner 
consistent with the terms and purposes 
of the Act and applicable regulations.

(b) Requests by Indian Tribes for 
treatment as States for purposes of 
water quality standards should be 
submitted to the lead EPA Regional 
Administrator. The application shall 
include the following information:

(1) A statement that the Tribe is 
recognized by the Secretary of the 
Interior.

(2) A descriptive statement 
demonstrating that the Tribal governing 
body is Currently carrying out 
substantial governmental duties and 
powers over a defined area. The 
statement shall:

(i) Describe the form of the Tribal 
government;

(ii) Describe the types of 
governmental functions currently 
performed by the Tribal governing body 
such as, but not limited to, the exercise 
of police powers affecting (or relating tot 
the health, safety, and welfare of the 
affected population, taxation, and the 
exercise of the power of eminent 
domain; and

(iii) Identify the source of the Tribal 
government’s authority to carry out the 
governmental functions currently being 
performed.

(3) A descriptive statement of the 
Indian Tribe’s authority to regulate 
water quality. The statement shall 
include:

(i) A map or legal description of the 
area over which the Indian Tribe asserts 
authority to regulate surface water 
quality;

(ii) A statement by the Tribe’s legal 
counsel (or equivalent official) which 
describes the basis for the Tribes 
assertion of authority;

(iii) A copy of all documents such as 
Tribal constitutions, by-laws, charters, 
executive orders, codes, ordinances, 
and/or resolutions which support the 
Tribe’s assertion of authority; and

(iv) an identification of the surface 
waters for which the Tribe proposes to 
establish water quality standards.

(4) A narrative statement describing 
the capability of the Indian Tribe to 
administer an effective water quality 
standards program. The narrative 
statement shall include:

(i) A description of the Indian Tribe’s 
previous management experience 
including, but not limited to, the 
administration of programs and services 
authorized fay the Indian Self- 
betermihation and Education 
Assistance Act (25 U.S.C. 450 et seq .), 
the Indian Mineral Development Act (25 
U.S.C. 2t01 et seq .), or the Indian
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Sanitation Facility Construction Activity 
Act {42 U.S.C. 2004a);

(ii) A list of existing environmental or 
public health programs administered by 
the Tribal governing body and copies of 
related Tribal laws, policies, and 
regulations;

(iii) A description of the entity (or 
entities) which exercise the executive, 
legislative, and judicial functions of the 
Tribal government;

(iv) A description of the existing, or 
proposed, agency of the Indian Tribe 
which will assume primary 
responsibility for establishing, 
reviewing, implementing and revising 
water quality standards;

(v) A description of the technical and 
administrative capabilities of the staff to 
administer and manage an effective 
water quality standards program or a 
plan which proposes how the Tribe will 
acquire additional administrative and 
technical expertise. The plan must 
address how the Tribe will obtain the 
funds to acquire the administrative and 
technical expertise.

(5) Additional documentation required 
by the Regional Administrator which, in 
the judgment of the Regional
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Administrator, is necessary to support a 
Tribal request for treatment as a State.

(6) Where the Tribe has previously 
qualified for treatment as a State under 
a Clean Water Act or Safe Drinking 
Water Act program, the Tribe need only 
provide the required information which 
has not been submitted in a previous 
treatment as a State application.

(c) Procedure for processing an Indian 
Tribe’s application for treatment as a 
State.

(1) The Regional Administrator shall 
process an application of an Indian 
Tribe for treatment as a State submitted 
pursuant to § 131.8(b) in a timely 
manner. He shall promptly notify the 
Indian Tribe of receipt of the 
application.

(2) Within 30 days after receipt of the 
Indian Tribe’s application for treatment 
as a State, the Regional Administrator 
shall provide appropriate notice. Notice 
shall;

(i) Include information on the 
substance and basis of the Tribe’s 
assertion of authority to regulate the 
quality of reservation waters; and

(ii) Be provided to all appropriate 
governmental entities.

(3) The Regional Administrator shall 
provide 30 days for comments to be 
submitted on the Tribal application. 
Comments shall be limited to the Tribe s 
assertion of authority.

(4) If a Tribe’s asserted authority is 
subject to a competing or conflicting 
claim, the Regional Administrator, afte* 
consultation with the Secretary of the 
Interior, or his designee, and in 
consideration of other comments 
received, shall determine whether the 
Tribe has adequately demonstrated that 
it meets the requirements of 
§131.8(a){3).

(5) Where the Regional Administratoi 
determines that a Tribe meets the 
requirements of this section, he shall 
promptly provide written notification to 
the Indian Tribe that the Tribe has 
qualified to be treated as a State for 
purposes of water quality standards amt 
that the Tribe may initiate the 
formulation and adoption of water 
quality standards approvable under this 
part.
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