
60894 Federal Register / VoL 56, No. 230 / Friday, N ovem ber 29, 1991 / Presidential Documents

The Congress, by Sen ate Joint Resolution 184, has„ designated the month of 
N ovem ber 1991 as “N ational A ccessib le  Housing M onth” and has authorized 
and requested the President to issue a proclam ation in observance of this 
month.

NOW , TH EREFO RE, I, GEO RGE BUSH, President o f the United States of 
A m erica, do hereby designate Novem ber 1991 as N ational A ccessib le Housing 
M onth. I ca ll upon local and State  governments, appropriate Federal agencies, 
and the people o f the United Sta tes to observe this month with appropriate 
programs and activities.

IN W ITN ESS W H EREO F, I have hereunto set my hand this twenty-fifth day of 
November, in the year o f our Lord nineteen  hundred and ninety-one, and of 
the Independence o f the United Sta tes of A m erica the two hundred and 
sixteenth.

[FR Doc. 91-28683 

Filed 11-28-91; 4:48 pm] 
Billing code 3195-01-M
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Presidential Documents

Proclam ation 6382 o f N ovem ber 25, 1991

National Family Caregivers Week, 1991 and 1992

By the President o f  the United States o f A m erica 

A  Proclam ation

Each day millions of Americans provide nursing care and other forms of 
assistance to relatives who are incapacitated by age, illness, or disability. 
These family caregivers not only help to support loved ones who might 
otherwise be forced to live in an institutional setting but also exemplify the 
kind of unconditional love and commitment that is the essence of family life.

Family caregivers perform their various tasks freely and without compensa
tion—and often at considerable sacrifice to themselves. Many of these indi
viduals assist relatives in need while juggling the traditional demands of 
home, family, and career. The Department of Health and Human Services 
reports that nearly one-third of our Nation’s family caregivers are older 
Americans—the spouses and siblings of the frail elderly. Statistics, however, 
cannot fully measure the physical, emotional, and financial costs that are 
incurred by family caregivers as they help with nursing care, transportation, 
shopping, cooking, household maintenance, and a host of other needs.

As a Nation, we owe a great debt of gratitude to family caregivers. These 
unsung heroes and heroines deserve our respect and our support. This week, 
let us recognize the importance of respite and day care services to family 
caregivers, and let us reaffirm our commitment to the American tradition of 
neighbor helping neighbor. Let us also resolve to work together, throughout the 
public and private sectors, to ensure that this Nation’s senior citizens have the 
opportunities and the services that they need to live with dignity and security 
in the comfort of their own homes.

H ie  Congress, by  House Joint Resolution 125, has designated the w eeks of 
N ovem ber 24 through N ovem ber 30 ,1991 , and N ovem ber 22 through Novem ber 
28, 1992, as  “N ational Fam ily Caregivers W eek ” and has authorized and 
requested the President to issue a proclam ation in observance o f these w eeks.

NOW , TH EREFO RE, I, G EO RG E BUSH, President o f the United Sta tes o f 
A m erica, do hereby proclaim  the w eeks o f N ovem ber 24 through N ovem ber 30, 
1991, and N ovem ber 22 through N ovem ber 28, 1992, as  N ational Fam ily 
Caregivers W eek. I urge all A m ericans to  observe these w eeks with appropri
ate  programs, cerem onies, and activities.

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-fifth day of 
November, in the year of our Lord nineteen hundred and ninety-one, and of 
the Independence of the United States of America the two hundred and 
sixteenth.

[FR Doc. 91-28884 

Filed 11-20-91; 4:47 pmj 
Billing code 3195-01-M
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This section of the F E D E R A L  R E G IS T E R  
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510.
The Code of Federal Regulations is sold 
by the Superintendent of Documents.
Prices of new books are listed in the 
first FE D E R A L R E G IS TE R  issue of each 
week.

DEPARTMENT OF JUSTICE

Immigration and Naturalization 
Service

8 CFR Parts 103 and 204

[INS No. 1434-91]

RIN 1115-AC59

Employment-Based Immigrants

a g e n c y : Immigration and Naturalization 
Service, Justice. 
a c t io n : Final rule.

s u m m a r y : This final rule implements 
section 121 of the Immigration Act of 
1990, Public Law 101-649, November 29, 
1990 (IMMACT), by providing . 
petitioning procedures for employment- 
based immigrants under sections 203(b) 
(!) through (5) of the Immigration and 
Nationality Act (Act). It will also 
implement new immigrant 
classifications and requirements 
established by Public Law 101-649, and 
clarify, for the general public and 
businesses, requirements for 
classification and admission for these 
new immigrant classifications. This rule 
is necessary to help American 
businesses hire highly skilled, specially 
trained personnel to fill increasingly 
sophisticated jobs for which domestic 
personnel cannot be found.
EFFECTIVE DATE: November 29,1991.
FOR FURTHER INFORMATION C O N TA C T: 
Edward H. Skerrett, Senior Immigration 
Examiner, or Carla J. Hengerer, 
Immigration Examiner, Adjudications 
Division, Immigration and 
Naturalization Service, 4251 Street NW., 
room 7122, Washington, DC 20536, 
telephone (202) 514-3946.
SUPPLEMENTARY INFORMATION: On July 
5,1991, at 56 FR 30703, the Immigration 
and Naturalization Service published a 
proposed rule with request for

comments from interested parties by 
August 5,1991.

The Service received 340 comments 
on the proposed rule. All of the 
comments were reviewed and 
considered in writing this final rule. The 
discussion which follows groups the 
comments into major subject areas 
where comments were made, provides 
the Service position on the issue, and 
indicates any revisions made based on 
the comments.

Procedural Issues
There were four procedural issues in 

the proposed rule which elicited a 
substantial number of comments: Filing 
of petitions only at Service Centers, 
transition to the new law, priority dates, 
and determination of the ability of a 
prospective employer to pay the 
immigrant’s wage.

The Service proposed that petitions 
for employment-based immigrants be 
filed only at the four Service Centers. In 
effect, this means the elimination of 
concurrent filing at local offices of 
employment-based petitions with 
applications for permanent residence 
(Form I-48j5). There were two reasons 
for this proposal. First, it appears that as 
of October 1,1991, visa numbers will be 
current for the new employment-based 
classifications, and the Service did not 
want an oppressive workload to fall to 
local offices. Second, during the 
transition to the provisions of the new 
law, training and guidance could be 
concentrated at the four Service 
Centers.

One hundred and fourteen 
commenters objected to this proposal, 
for the most part seeing it not only as 
shifting work to the Service Centers but 
also as increasing the total Service 
workload. Some of these commenters 
suggested that concurrent filings be 
suspended only temporarily.

As provided in a final rule published 
by the Service on October 2,1991 (56 FR 
49839), the Service will not reinstate 
concurrent filing. As explained in the 
preamble to that rule, the Service wishes 
to ensure uniformity of adjudication, to 
the degree possible. This goal seems 
best accomplished if jurisdiction over 
these petitions is assigned to the four 
Service Centers, rather than to the many 
local offices. However, the Service 
intends to monitor the adjudication 
process during its first few months 
under the new regulatory scheme in

order to determine whether 
reinstatement of concurrent filing 
becomes desirable. The final rule thus 
provides that petitions may be 
specifically designated for local filing by 
the Associate Commissioner for 
Examinations. This would permit a 
general reinstatement of concurrent 
filing or more limited designations, if 
appropriate.

À great number of commenters 
expressed concern about the transition 
to the provisions of the new law. Most 
qf these commenters felt that the Service 
should provide for automatic conversion 
of third and sixth preference petitions to 
the new classifications. The proposed 
rule instead contained the requirement, 
imposed by the Act, that a new 
employment-based immigration petition 
must be filed by October 1,1993 to 
retain a priority date established for a 
third or sixth preference petition before 
October 1,1991. On October 1,1991, 
however, the President signed into law 
the Armed Forces immigration 
Adjustment Act of 1991, Public Law 102- 
110. Section 4 of this law created 
essentially the conversion system 
suggested by the commenters. Any third 
or sixth preference petition filed before 
October 1,1991, and approved on any 
date will be deemed a petition approved 
under sections 203(b)(2) or 203(b)(3) of 
the Act, respectively. The final rule has 
been adjusted to reflect this change to 
the statute.

In the proposed rule, the Service 
indicated that for classification under 
sections 203(b) (1), (2), and (3) of the 
Act, the priority date of the petition 
would be the date the petition was 
properly filed with the Service. This 
proposal resulted in 186 comments. The 
public concern arose from the fact that 
many petitions under the new 
classifications will continue to be 
accompanied by individual labor 
certifications from the Department of 
Labor. Commenters pointed to lengthy 
processing times at some Department of 
Labor certifying offices and suggested 
that both employers and aliens in some 
areas of the country would be 
disadvantaged. The most significant 
objection to this proposal came from the 
Department of Labor itself.

The final rule reflects a return to 
priority date establishment as continued 
in current regulation. When a pétition 
for classification under section 203(b)(2) 
or (3) of the Act is accompanied by an
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individual labor certification from the 
Department of Labor, the priority date 
will be the earliest date the application 
for certification was accepted for 
processing by any office within the 
employment service system of the 
Department of Labor. For a petition 
which was not preceded by an 
individual application to the Department 
of Labor, including a petition with an, 
application for Schedule A 
determination or with evidence that the 
alien’s occupation is a shortage 
occupation within the Department of 
Labor's Labor Market Information 
Program, the priority date will be the 
date on which the petition is properly 
filed with the Service.

As a  consequence of this 
modification, the paragraph in the 
proposed rule concerning labor 
certification applications filed before 
October 1, 1991 is unnecessary and will 
be removed from the final rule.

The final rule also contains a new 
provision, 8 CFR 204.5{e}, which should 
help to alleviate past problems with 
employment-based priority dates. This 
part will allow an alien to retain the 
priority date of an employment-based 
petition on his or her behalf which has 
been approved undeF sections 203(b) (1), 
(2), or (3) o f the Act. This priority date, 
once established, will apply to 
subsequent petitions on behalf of the 
alien under sections 203(b) fl), (2), or (3) 
of the Act. It will only be lost if the 
initial petition is revoked under sections 
204(e) or 205 of the Act. The priority 
date will not, however,, be applicable to 
petitions under section 203(b) (4) or (5) 
of the Act, or to family-based 
classifications. Nor will a petitioning 
employer be permitted to substitute a 
different alien for the original on a  labor 
certification and retain the original 
priority date.

Section 204.5(d) of the final rule has 
also been changed to provide a  method 
for assigning priority dates to petitions 
for classification as a special immigrant 
under section 203(b)(4) of the A ct The 
priority date for such a petition shall be 
the date die completed, signed petition, 
including all initial evidence and the 
correct fee, is properly filed with the 
Service. An alien whose application for 
such special immigrant classification 
under the prior taw was filed before 
October 1,1991 but had not been 
adjudicated as of that date must file a 
Form 1-360 for classification under 
section 203(b)(4). However, the priority 
date shaH be the date the alien 
submitted the application under prior 
law for an immigrant visa or adjustment 
of status.

The final general issue which met 
with some public response was the issue

of the ability of the prospective 
employer to pay the wage. Twelve 
commenters found the requirement, as 
stated in the proposed rule, to be 
restrictive or cumbersome. Suggestions 
ranged from accepting types of financial 
evidence other than an annual report or 
tax return to waiving the requirement 
for established employers or asking for 
documentation only in questionable 
cases.

The Service will retain the 
requirement as provided in the proposed 
rule, with two modifications. First, the 
final rule will allow organizations which 
employ at least 100 workers to submit a 
statement from a financial officer of the 
organization on the organization's 
ability to pay the Wage. Second, the final 
rule will permit organizations to 
demonstrate ability to pay the wage by 
submitting an audited financial 
statement.
Aliens of Extraordinary Ability

Four commenters questioned how the 
standards in the proposed rule for a 
showing “extraordinary ability” under 
the first employment-based 
classification related to those required 
for a showing of “exceptional ability” 
under the Department of Labor’s 
Schedule A/Group II. Schedule A/Group 
II, found at 20 CFR 656,10, exempts 
certain aliens of “exceptional ability” 
from the need to obtain an individual 
labor certification. IMMACT created a 
new immigrant visa preference 
classification for aliens of 
“extraordinary ability” (as well as  a 
new nonimmigrant visa classification for 
such aliens). It also carried over a 
separate immigrant visa preference 
classification for aliens of “exceptional 
ability.” It is the Service's duty, then, to 
discern the standards that Congress 
meant to apply to these two 
classifications. The legislative history 
indicates at House Report 101-723, p. 59» 
that Congress intended for IMMACT's 
“extraordinary ability*’ classification to 
be comparable to the Department of 
Labor’s “exceptional ability” standard 
set out in Schedule A/Group II. 
Unfortunately, IMMACT also uses the 
term “exceptional ability” when 
referring tor certain immigrants under the 
new second employment-based 
classification; yet IMMACT indicates 
that its “exceptional ability” 
classification is a less restrictive one 
than its “extraordinary ability” 
classification. Therefore, IMMACF’s 
“exceptional ability” classification is 
necessarily also less restrictive than the 
Department of Labor's Schedule A/ 
Group II “exceptional ability” standard.

Despite the undesirable confusion, 
however, the Service must use the terms

selected by Congress. Accordingly, the 
rule’s standards governing 
“extraordinary ability” are comparable 
to the Schedule A/Group II standards 
governing "exceptional ability” and the 
rule’s standards governing “exceptional 
ability” are less restrictive than die 
Schedule A/Group II standards 
governing “exceptional ability." An 
alien meeting the criteria for 
“extraordinary” under 6  CFR 204.5(h) 
need not obtain a labor certification. An 
alien who fails to meet these criteria 
may qualify as "exceptional” by meeting 
the criteria of 3  CFR 204.5(k) however, 
such a petition must be accompanied by 
a labor certification. An alien who 
would also meet the criteria for 
“exceptional” under Schedule A/Group 
II—though that alien might also qualify 
under the rule as "extraordinary”—has 
the additional option, if visa availability 
or other circumstances make it 
desirable, to seek classification as an 
“exceptional” alien under section 
203(b)(2), thereby avoiding the necessity 
of the employer obtaining an individual 
labor certification.

The Service received essentially three 
sorts of objections to its standards for 
extraordinary ability. First, three 
commenters argued that the definition 
itself—a level of ability indicating that 
the alien is one o f the "few who has 
risen to the very top” of the field—was 
too stringent, and suggested that die 
word "few" be removed from die 
definition. Second, nineteen commenters 
believed that the criteria governing the 
determination of extraordinary ability 
could exclude some aliens who do in 
fact possess extraordinary ability in 
business. Finally, one commenter felt 
that all athletes performing at a major 
league level should be deemed to have 
extraordinary ability.

To address the objection to the 
definition itself, the Service reexamined 
the legislative history on this point. In 
House Report 101-723, the House 
Committee on the Judiciary used the 
words “small percentage” where the 
proposed rule used “few.” The final rule 
has been revised accordingly.

After ctmridering the objection 
concerning business persons,, the 
Service has concluded that the truly 
extraordinary business person can 
qualify based on the criteria set forth in 
the proposed rule; Several of the criteria, 
including such indicia of achievement as 
awards, articles by or about the alien in 
major publications, and salary level, are 
written in terms broadly applicable even 
within the business community. In 
addition, 8 CFR 204^fh)(4) permits those 
who believe the established criteria do 
not readily apply to their occupation to
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submit com parable evidence o f
extraordinary ability. if '

The Service d isagrees that a ll ath letes 
performing at the m ajor league level 
should autom atically m eet the 
"extraordinary ability” standard. 
Performance at that level m ay 
frequently help to estab lish  that the 
athlete meets several o f the listed  
criteria. However, section  203(b) (1)(A)(i) 
of the Act, as amended by section  121(a) 
of Public Law 101-649, sta tes  that the 
alien’s extraordinary ability  m ust be 
"demonstrated by sustained national or 
international acclaim ." Not all ath letes, 
particularly those new  to m ajor league 
competition, would b e  ab le  to m eet this 
standard. A blanket rule for a ll m ajor 
league athletes would contravene 
Congress’ intent to reserve this category 
to “that small percentage o f individuals 
who have risen to the very top o f their 
field o f endeavor.”

For clarification, the Service has 
subdivided some of the eligibility 
criteria so that there are now ten. This 
part has also been changed to make 
clear that athletic and business-related 
contributions of major significance will 
meet the criterion relating to the alien’s 
original contributions in the field.
Outstanding Professors and Researchers

There were two primary areas of 
comment regarding the proposed rule as 
it relates to outstanding professors and 
researchers. ,

Sixty-five commenters, several from 
major academic institutions, advised 
that it is unusual for colleges and 
universities to place researchers in 
tenured or tenure-track positions. In the 
final rule, the Service recognizes that a 
research position having no fixed term 
and in which the employee will 
ordinarily have an expectation of 
permanent employment is “comparable” 
to a tenured or tenure-track position 
within the meaning of section 
203(b)(1) (B)(iii) (II) of the Act. The final 
rule has been modified to reflect this 
recognition.

Fifty-nine commenters urged the 
Service to consider significant research 
toward an advanced degree as counting 
toward determination of the three-year 
requirement of teaching and/or research 
experience. A few commenters also felt 
that teaching experience gained by a 
candidate for an advanced degree 
should count in meeting the teaching/ 
research requirement.

The final rule reflects that research or 
teaching experience gained while 
working on an advanced degree will 
count toward the three-year requirement 
only if the advanced degree has been 
granted and only if the research is 
recognized within the academic field as

outstanding, or if the alien had full 
responsibility for courses taught. 
Experience as a laboratory or teaching 
assistant will not qualify toward the 
three-year research or teaching 
requirement.

Five commenters felt that the 
requirement that a teaching offer be for 
a tenured or tenure-track position was 
too stringent, and a few commenters felt 
that the requirement of three years of 
experience was unfair. Both of these 
requirements are statutory; therefore, 
the Service could not change the final 
rule on either point.

Finally, the Service changed the 
evidentiary criterion at 8 CFR 
204.5(i)(3)(i)(A). In the proposed rule, the 
petitioner was required to submit 
evidence that the alien had received 
major international awards. The word 
"international” has been removed in 
order to accommodate the possibility 
that an alien might be recognized 
internationally as outstanding for having 
received a major award that is not 
international.

Certain Multinational Executives and 
Managers

Seventy-two commenters found the 
proposed definition of affiliate, as 
applied to multinational executives and 
managers, to be too restrictive. For the 
most part, the commenters felt that the 
definition did not reflect business 
reality.

In the final regulation, the definition 
of affiliate will be changed to comport 
with the current definition of affiliate as 
found at 8 CFR 214.2(l)(l)(ii)(L) as it 
applies to nonimigrant intracompany 
transferees. This definition is broader 
and more attuned to the commenters* 
concerns than the definition in the 
proposed rule. This part of the final rule 
does not require that a group of 
individuals entirely own and control two 
legal entities in order for the entities to 
be considered affiliated. Nor does this 
part require each individual in the group 
directly to own and control the same 
proportion of each entity.

One commenter noted the inclusion of 
international accounting partnerships in 
the definition and urged that similar 
arrangements in other industries be 
included. The inclusions of international 
accounting partnerships as affiliates 
was through a specific provision of 
Public Law 101-649 at section 206(a), 
which mandated that the Service apply 
that inclusion when adjudicating 
petitions for classification under section 
203(b)(1)(C). The Service has no 
authority to extend this application 
beyond international accounting 
partnerships.

Another commenter objected that the 
proposed rule required that the affiliate 
of an international accounting 
partnership must market its services 
under the same internationally 
recognized name. This commenter noted 
that some of these firms do not always 
use the same name in different 
countries. The Service may be flexible in 
accepting evidence, such as annual 
reports, demonstrating that the various 
affiliates of the accounting partnership 
use substantially the same name. The 
statute specifically limits this 
subsection, however, to accounting 
partnerships that market their 
accounting services “under the same 
internationally recognized name,” and 
the Service cannot deviate from this 
requirement.

Two commenters felt that the 
requirement of the regulation that the 
United States entity be doing business 
for one year went beyond the language 
of the statute. One of these commenters 
also felt that the language “which has 
employees" must be removed from the 
definition of doing business in that 
staffing levels are not controlling when 
determining managerial or executive 
capacities.

The language “which has employees” 
has been removed in the final 
regulation, but the requirement of doing 
business for one year will be retained. 
This requirement is similar to one 
pertaining to intra-company transferees 
under the L -l nonimmigrant 
classification. The requirement, which 
has been in existence for a number of 
years, provides for a one-year limitation 
on the initial admission of an L -l 
nonimmigrant coming to a new business. 
After one year the alien may apply for 
an extension of stay, provided the 
qualifying United States entity is still in 
operation. The Service has found that 
the one-year time limit is important as a 
measure of the viability of the United 
States employer. It should be noted that, 
although this rule prohibits the approval 
of an immigrant visa petition on behalf 
of an multi-national executive or 
manager coming to work for a new 
business, a qualified alien would hot be 
precluded from obtaining L -l 
nonimmigrant status for one year and 
then seeking adjustment of status to that 
of lawful permanent resident based on 
this immigrant visa classification.
Aliens Who Are Members of the 
Professions Holding Advanced Degrees 
or Aliens of Exceptional Ability

The statute indicates that members of 
the professions holding advanced 
degrees Or their equivalent may qualify 
for this classification. The Joint
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Explanatory Statement of the Committee 
of Conference on this point says that the 
equivalent of an advanced degree shall 
be "a bachelor's degree with at least 
five years progressive experience in the 
professions." In the proposed ride, the 
Service followed this guidance and 
required the alien to have a United 
States advanced degree or a foreign 
equivalent advanced degree. To qualify 
for the exception, the petitioner must 
demonstrate that the alien has at least a 
bachelor’s degree, or a foreign 
equivalent degree, plus five years of 
progressive experience in the profession. 
The Service interpreted this 
combination to equate with a  master’s 
degree, and indicated that if  a doctoral 
degree was customarily required by the 
specialty, the alien would be required to 
have a doctorate. The Service notes that 
a foreign advanced degree determined 
by an evaluator to be the equivalent of a 
United States doctorate will qualify.

Eighty-three commenters felt that the 
requirement that aliens have degrees, 
both for this classification and for 
professional status in the third 
classification, was too restrictive.
Several commenters were perplexed 
that no substitute of experience alone 
for a baccalaureate was allowed. Some 
pointed to past Service case law which 
allowed for substitution of experience 
for academic work. Some pointed to the 
Service’s regulations pertaining to H -lB  
nonimmigrants which allow for 
equivalence o f experience, and some 
pointed to section 214(i) of the A ct ns 
amended by section 205(c) of the 
Immigration Act o f1990, wherein 
equivalency to the bachelor’s or higher 
degree is permitted for H -lB  
nonimmigrants. Other commenters 
pointed to certain countries where 
possession of a degree is not the usual 
norm for classification as a professional.

The final rule will not change with 
regard to academic requirements for 
either professionals holding advanced 
degrees or professionals in the third 
classification. The A ct states that, in 
order to qualify under the second 
classification, alien members o f the 
professions must hold “advanced 
degrees or their equivalent” As the 
legislative history discussed above 
indica tes, the equivalent of an advanced 
degree is "a  bachelor’s degree with at 
least five years progressive experience 
in the professions."Because neither the 
Act nor its legislative history indicates 
that bachelor’s or advanced degrees 
must be United States degrees, the 
Service will recognize foreign equivalent 
degrees. But both the Act and its 
legislative history make clear that, in 
order to qualify as a professional under

the third classification or to have 
experience equating to an advanced 
degree under the second, an alien must 
have at least a  bachelor’s  degree. 
Therefore, the Service believes that, to 
carry out Congress’ intent, it must 
require a bachelor’s degree in both 
contexts, and cannot permit an alien to 
meet this minimum requirement through 
experience alone. The Service also 
maintains that the equivalent o f an 
advanced degree—a baccalaureate plus 
five years of progressive experience in 
the professions—-equates to no more 
than a master’s  degree. Persons formerly 
qualifying for third preference by virtue 
of education and experience equating to 
a bachelor’s degree will qualify for the 
third employment category as skilled 
workers with more than two years of 
training and experience. These 
individuals as well as holders of 
baccalaureate degree will fall into the 
same preference category.

Seventeen commenters felt that the 
criteria pertaining to a showing of 
exceptional ability were not flexible 
enough to demonstrate that a business 
person was of exceptional ability. The 
Service disagrees. Several of the criteria, 
concerning such indicia of achievement 
as degrees of higher education, 
experience, salary level, and 
membership in professional 
associations, are written in terms 
broadly applicable within the business 
community. The Service has, however, 
changed this part to permit those who 
believe the established criteria do not 
readily apply to their occupation to 
submit comparable evidence of 
exceptional ability.

With regard to the level of work the 
alien will be performing in the United 
States, the final rule clarifies that the job 
offer portion of the individual labor 
certification, the Schedule A  application, 
or the Pilot Program application must 
show that the job requires a 
professional holding an advanced 
degree (or its equivalent] or an alien of 
exceptional ability.

Four commenters asked whether an 
exemption from, or waiver of, the job 
offer for an exceptional alien constituted 
waiver o f the tabor certification. The 
Service has consulted with 
Congressional sources and the 
Department o f Labor on this issue, and 
all parties are in agreement that 
exemption from, or waiver of, the job 
offer constitutes waiver of the labor 
certification. The final rule reflects this 
determination.

Since the final rule clarifies that 
exemption from the job offer 
requirement constitutes exemption from 
the labor certification requirement, the

Service has removed the requirement 
that the alien present evidence that he 
or she is in a traditionally self-employed 
occupation or that his or her occupation 
is a shortage occupation within the 
Department of Labor’s Labor Market 
Information Pilot Program.

One commenter indicated that the job 
offer exemption should be available to 
professionals as well as aliens of 
exceptional ability. The statute, 
however, limits this provision to aliens 
of exceptional ability.

Some commenters also asked that the 
phrase “in the national interest” be 
defined. One comment« suggested that 
the phrase should apply to any alien 
who would substantially benefit 
prospectively the national economy, 
cultural or educational interests, or 
welfare of the United States. The Act 
itself requires this showing of all aliens 
seeking to qualify as “exceptional,” but 
adds the “national interest” test to 
permit a job offer waiver for certain 
aliens who have already satisfied the 
“prospective national benefit” test. The 
Service, therefore, cannot equate the 
two standards. Congress has not 
provided a more particular definition of 
the phrase in the national interest. The 
Service believes it appropriate to leave 
the application o f this test as flexible as 
possible, although clearly an alien 
seeking to meet the standard must make 
a showing significantly above that 
necessary to prove “prospective 
national benefit.” The burden will rest 
with die alien to establish that 
exemption from, or waiver of, the job 
offer will be in die national interest. 
Each case wfd be judged on its own 
merits.
Skilled Workers, Professionals, and 
Other Workers

As noted in the previous section, 83 
commenters objected to the requirement 
that an alien actually possess a 
baccalaureate degree (or a Foreign 
equivalent degree J and that the Service 
has made no allowance for an alien to 
qualify through experience in the 
profession. Once again, the language of 
the statute states that the professional 
must have a baccalaureate. The Service, 
therefore, will make no change in the 
final rule.

Thirty-eight commenters urged the 
Service to allow education to count 
when calculating the required two years 
of training or experience for skilled 
workers. The final rule contains a part 
wherein post-secondary education will 
count when calculating this requirement

Thirty commenters indicated that the 
proposed regulation was not clear on 
how the Service would distinguish
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between skilled and other workers. The 
final rule reflects that this determination 
will be based on the requirements of 
training and/or experience placed on 
the job by the prospective employer, as 
certified by the Department of Labor. In 
a Schedule A or Pilot Program case, the 
petitioner will be required to 
demonstrate to the Service, through a 
showing of industry standards or 
employers’ past practice, that the job is 
skilled: i.e., one which requires at least 
two years of training and/or experience.

With regard to the work a 
professional will be doing in the United 
States, the final rule clarifies that the job 
offer portion of the individual labor 
certification, the Schedule A application, 
or the Pilot Program application must 
show that the job requires a 
professional holding a baccalaureate 
degree.
Religious Workers

Nineteen commenters objected to 
what they construed as a requirement in 
the proposed rule that an alien seeking 
to qualify as a minister within the 
meaning of section 101(a)(27) of the Act 
must possess a baccalaureate degree.
The proposed rule, however, imposed no 
such requirement. Rather, it must be 
demonstrated that the alien has been 
authorized by a recognized religious 
denomination to conduct religious 
worship and to perform other duties 
usually performed by authorized 
members of the clergy of that religion.

Some commenters objected to the 
definition of minister as being unfairly 
biased toward Christian religions. It was 
the Service’s intent to draft a broad 
enough definition to be applicable to 
non-Christian ministers of religion. The 
final rule has therefore been amended to 
make clear that the guiding principle is 
that there be a reasonable connection 
between the activities performed and 
the religious calling of the minister. The 
Service will indicate in its operations 
instructions the circumstances under 
which ordained Buddhist monks, 
commissioned officers of the Salvation 
Army, ordained deacons, and others 
may be considered as ministers of 
religion.

Thirty-eight commenters objected to 
the requirement that religious 
professionals possess the minimum of a 
United States baccalaureate degree or 
its foreign equivalent and that there was 
no provision for qualification as a 
religious professional through 
experience. The commenters noted that 
the Act does not specify a degree 
requirement for a religious worker in a 
professional capacity.

The rule included this requirement for 
two reasons. First, while the Act does

not define the term professional in the 
context of religious workers, it does so 
in the context of “skilled workers, 
professionals, and other workers.”
There the Act specifies that a 
“professional” must have a 
baccalaureate degree. The Act does not 
require a United States degree, and the 
Service will therefore recognize an 
equivalent foreign degree. The Act does 
not, however, refer to gaining 
baccalaureate degree equivalency 
through experience, as the legislative 
history does with respect to an 
advanced degree. Therefore, the Service 
believes that, to carry out Congress’s 
intent, it must require a baccalaureate 
for professionals in all employment- 
based immigrant contexts. Second, the 
distinction between religious 
professionals and other workers in a 
religious vocation or occupation will 
have little practical effect. The visa 
numbers for both groups are limited to a 
total of no more than 5,000 a year. 
Therefore, a religious worker may be 
admitted within the 5,000 limit whether 
or not he or she is deemed a religious 
professional. Therefore, the Service has 
not changed this requirement in the final 
rule.

Several commenters felt that the 
definition of bona fide nonprofit, 
religious organization in the United 
States should be broader and should not 
make specific reference to exemption 
from taxation as described in section 
501(c)(3) of the Internal Revenue Code of 
1986 as it relates to religious 
organizations. Commenters also 
objected to the requirement that proof of 
the organization’s tax-exempt status be 
part of the petition’s initial evidence.

The Service views the definition and 
the requirement that proof of tax-exempt 
status be furnished as fair. If a religious 
organization relies for its tax-exempt 
status on its governing body, then that 
proof should be submitted with the 
petition. The Internal Revenue Service 
(IRS) routinely makes decisions 
concerning the non-profit nature of any 
organization which is seeking tax- 
exempt status. Whenever IRS has 
already made a determination in this 
regard, the Service will defer to that 
decision. However, because churches, 
unlike other religious organizations, are 
not required to apply for tax-exempt 
status (and thereby prove that they are 
non-profit organizations) in order to 
claim exemption, the final rule has been 
revised to provide that if for any reason 
an organization has never sought such 
tax-exempt status from IRS, the Service 
will allow the organization to submit to 
the Service the same documentation 
required by IRS.

Some commenters felt that the 
definition of religious denomination was 
written with an unfair bias toward 
western religious tradition. The 
definition has been rewritten in the final 
rule to show that, in addition to 
evidence of the listed factors, a 
petitioner may submit evidence of 
comparable indicia of a bona fide 
religious denomination.

Some additional commenters noted 
that the proposed regulation did not take 
into consideration the existence of bona 
fide inter-denominational religious 
organizations, such as the Billy Graham 
Evangelistic Association. The Service 
will accommodate these organizations 
in the final rule by treating them as 
denominations provided that they can 
establish that their United States 
organizations are exempt from taxation 
pursuant to section 501(c)(3) of the 
Internal Revenue Code.

A few commenters felt that certain 
additional religious occupations should 
be placed in the definition of religious 
occupation. No such change in the final 
rule is necessary, however, because the 
definition is written in terms general 
enough to comprise occupations in 
addition to those listed. Further, the rule 
clearly states that the list of examples is 
illustrative rather than exhaustive.

Some commenters objected that the 
definition of religious vocation—a 
calling to religious life “as evidenced by 
the taking of vows”—was overly 
restrictive. The Service agrees that the 
definition should not exclude those 
faiths in which “a calling to religious 
life” may be demonstrated by 
comparable means other than taking 
vows. The definition has been revised 
accordingly.

Employment Creation Immigrants
In an effort to effectuate the intent of 

Congress in enacting the employment 
creation provisions of the Immigration 
Act of 1990 and to respond positively 
where possible to the comments on the 
proposed rule, the Service has included 
a number of substantive changes in the 
final rule.

The title of Form 1-526 referred to at 8 
CFR 204.6(a) has been changed from 
"Petition for Immigrant Entrepreneur,” 
which is the title of the form as found in 
the proposed rulemaking, to “Immigrant 
Petition by Alien Entrepreneur.” 
Additionally, an internal inconsistency 
in the proposed rulemaking has been 
clarified. The proposed rule stated at 
§ 204.6(a) that “the petition must be 
signed by the petitioner or by his or her 
authorized representative,” and at 
§ 204.6(c) that it could be filed only by 
the alien entrepreneur. Accordingly, the
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reference to authorized representatives 
has been removed from § 204.6(a).

The Service received suggestions that 
District Offices and suboffices, rather 
than the Service Centers, should have 
jurisdiction to adjudicate immigrant 
petitions by alien entrepreneurs. The 
Service has considered this alternative 
but concluded that the final rule should 
remain as proposed. The Service is 
concerned with uniformity of 
adjudication and is concentrating its 
training in this area at the Service 
Centers. The need for consistent 
adjudication of the often highly 
technical proposals in these new 
petitions outweighs, for the time being, 
any benefit offered by permitting their 
filing in District Offices or sub-offices.

The Service has decided, however, to 
assign jurisdiction for adjudication of 
Form 1-526 only to the Service Center 
having jurisdiction over the area in 
which the alien entrepreneur’s new 
commercial enterprise is principally 
doing business. Petitioners may not file 
with the Service Center having 
jurisdiction over the area in which the 
enterprise is established. This change is 
designed to facilitate a more even 
distribution of petitions among the 
jurisdictions of the four Service Centers.
Definitions

The definition of capital was limited 
in the proposed rule by excluding all 
types of intangible property, cash 
equivalents, and debt financing 
arrangements. Two commentera 
recommended that intangible property 
count as capital; four recommended that 
cash equivalent count; and fifty-six 
recommended that indebtedness count. 
Two commentera, on the other hand, felt 
that it was both reasonable and 
commercially viable to exclude debt 
from the definition.

Under the final rule, the definition of 
capital includes cash equivalents—such 
as certificates of deposit, Treasury 
bonds, or other instruments that can be 
converted readily into cash—and 
indebtedness. To qualify as capital, 
indebtedness must be secured by assets 
owned by the alien entrepreneur, 
provided that the alien entrepreneur is 
personally and primarily liable and that 
the assets of the new commercial 
enterprise upon which the petition is 
based are not used to secure any of the 
indebtedeness. This requirement is 
designed to ensure that, by investing 
capital, the alien entrepreneur has 
placed funds or other capital assets 
directly at risk.

The Service has expanded the 
definition of capital for two reasons. 
First, the legislative history of the Act 
suggests that Congress intended the

definition to be broad. Discussing the 
employment creation provision in 
Senate Report 101-55, the Senate 
Committee on the judiciary endorsed the 
requirements set out for nonimmigrant 
“treaty investors” at 22 CFR 41.51. In 
note 5.1-2 to 22 CFR 41.51, the 
Department of State has indicated that 
“investment” includes the investment of 
debt. Second, the overwhelming 
majority of those commenting on this 
issue supported such a change, believing 
that excluding debt from the definition 
of capital would ignore modern business 
practice and serverly limit the number of 
investors eligible or willing to apply 
under the Employment creation 
provision.

The definition has also been changed 
to exclude assets “directly or indirectly” 
acquired by unlawful means. These 
words were added to effectuate 
Congress’s intent that the visa process 
be discontinued “if it becomes known to 
the Government that the money invested 
was obtained by the alien through other 
than legal means (such as money 
obtained through the sale of illegal 
drugs).” S. Rep. No. 101-55,101st Cong., 
1st Sess. 21 (1989).

Fifty-seven commenters objected to 
the proposed definition of invest, which 
required the net infusion of capital into 
the United States economy from abroad. 
This requirement has therefore been 
eliminated in the final rule. After further 
review, the Service agrees that Congress 
has not specifically required that capital 
Come from abroad in the statute or 
during its discussion in the Senate 
Judiciary Committee. Imposing such a 
requirement would therefore exceed 
Congressional intent, ignore modem 
business practices, and create grave 
enforcement problems.

The definition of commercial 
enterprise was clarified and expanded 
to encompass wholly-owned 
subsidiaries of holding companies. Ten 
commenters stated that the definition 
should be expanded, and six 
commenters specifically called for the 
inclusion of the holding company/ 
subsidiary example under the 
commercial enterprise definition. Two 
commenters called for the definition of 
commercial enterprise to encompass 
not-for-profit entities. Because not-for- 
profit entities do not fundamentally 
“engage in commerce,” the Service does 
not find the inclusion of such entities to 
be consistent with the statute.

Seventeen commenters suggested that 
independent contractors be included in 
the definition of employee. The final rule 
defines employee to include only those 
persons directly employed in a full-time 
position by the new enterprise. This 
section specifically excludes

independent contractors. The Service 
recognizes that certain business 
enterprises rely heavily on independent 
contractors, and that the required 
investment of capital may result in 
creating opportunities for new and 
existing independent contracts. Yet the 
Service interprets the Act to require the 
creation of long-term, full-time 
employment by the enterprise. 
Accordingly, the Service has concluded 
that independent contractors, whose 
relationship with the enterprise is less 
than that of employer-employee and 
may often last only a short time, do not 
properly fall within the definition of 
employee.

In the proposed rule, the definition of 
full-time employment did not contain a 
specific reference to the concept of job
sharing. The Service has added a direct 
reference to job-sharing and a specific 
exclusion of part-time employment. 
Under the common job-sharing 
arrangement, two employees simply 
combine to fill what is clearly 
demonstrated as one full-time 
employment position. Therefore, the 
Service interprets the Act to require the 
creation of the requisite number of full- 
time employment positions, even if two 
employees combine to fill a single 
position. Several commenters sought the 
inclusion of part-time employment 
within the definition through the use of 
various formulae for combining hours 
worked to obtain the equivalent of a 
normal work week. The Service cannot 
accept these suggestions. Even putting 
aside the complications that such 
formulae would invite, the Act precludes 
their use: Section 203(b)(5) of the Act 
requires that the new commercial 
enterprise must “create full-time 
employment.” The service therefore 
cannot find that part-time employment 
is consistent with the clear language of 
the statue.

The final rule includes a definition of 
the term troubled business. In the 
proposed rule, the Service sought 
comments relating to the concept of job 
creation and its relation tq job retention 
within a failing business, Five 
commenters felt that job retention 
should count toward meeting the 
statutory, requirement of employment 
creation. Additionally, the Service 
determined that job retention comports 
with Congressional intent. See S. Debate 
on Conf. Rep. S 358,136 Cong. Rec. 
S17105-18 (Oct. 1989). Therefore, the 
term “troubled business” has been 
defined in the final rule, and the term is 
referenced within the final rule at 8 CFR 
204.6(j)(3)(ii) relating evidentiary 
requirements of employment creation.
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Required Amount of Capital
The proposed rule required a c a p ita l '  

investment o f one m illion dollars 
($1,000,000) for all areas. Eighty-tw o 
commenters called  for low ering the 
amount of capital required to m ake a 
qualifying investm ent in a targeted 
employment area to five hundred 
thousand dollars ($500,000). The 
commenters felt that low ering the 
investment capital requirem ent would 
promote the purpose o f the A ct to 
stimulate investm ent in rural and high 
unemployment areas. T hey  further fe lt 
that viable businesses ¿ould b e  
maintained with the low er investm ent 
amount. The final rule contains the 
lowered investment amount o f five 
hundred thousands d ollars ($500,000) for 
rural and high unemploym ent areas. No 
other adjustments in qualifying 
investment am ounts w ere m ade. 
Although the A ct gives the A ttorney 
General authority to ra ise  the qualifying 
investment amount for high em ploym ent 
areas, no com menters supported such a 
change and the Serv ice does not w ish to 
pursue any increase at the outset o f the 
program.

Multiple Investors
Several com menters expressed  

concern that employm ent positions 
created as a result o f the establishm ent 
of new enterprises by multiple investors, 
some of whom may not b e  seeking v isas 
under the provision, should b e  allocated  
only to those alien entrepreneurs 
seeking classification under section  
203(b)(5) of the Act. T he final rule 
contains language perm itting this 
practice and recognizes any reaso n ab le  
agreements among alien  entrepreneurs 
regarding identification and a llocation  
of the created positions. T he final rule 
also makes c lear that, in the ca se  of 
multiple investors, all sources o f capital 
invested in the enterprise must be 
identified and must have been  acquired 
by lawful means. This includes capital 
invested by individuals w ho are  seeking 
visas under this section.

Establishment of a New Commercial 
Enterprise

The proposed rule allow ed for three 
methods by w hich an alien entrepreneur 
could establish a new  com m ercial 
enterprise: The creation o f an original 
business, the purchase o f an existing 
business with subsequent changes to 
that business’s organization and 
operation, and the infusion o f capital 
into an existing business such that a 
substantial increase in its net w orth or 
number of em ployees resulted.
Substantial w as defined as 140 percent 
of the pre-investment figure.

T en  com m enters felt that the 140 
percent standard  w as too restrictive, 
and 18 com m enters requested 
clarification  o f both the 140 percent 
standard  and the change o f operations 
language. Three com m enters 
recom m ended clarification  o f  the tim e at 
w hich n et w orth w as m easured.

The final rule restructures and 
clarifies the three establishment criteria. 
First, the language relating to the 
creation of an original business has 
been retained. Second, the provision 
relating to purchase of an existing 
business has been simplified, and the 
operational change language has been 
removed. Instead, the final rule now 
states that establishment may consist of 
the purchase of an existing business and 
the restructure or reorganization of that 
existing business into a new commercial 
enterprise. Third, the language regarding 
establishment through the expansion of 
an existing business, without bringing 
into existence a new commercial 
enterprise, has been clarified.
Su b stantia l change h as b een  defined 
more p recisely  to  m ean a 40  percent 
in crease  either in  the net w orth or in the 
num ber o f  em ployees, so that the new  
net w orth or num ber o f em ployees 
am ounts to a t  le a st 140 percent o f the 
b u siness’s pre-exp ansion  net w orth or 
num ber o f  em ployees. For exam ple, a 
business w ith a p re-exp ansion  net w orth 
o f  $5 m illion dollars w ould m eet this 
criterion  follow ing a  cap ital infusion o f 
$2 m illion dollars, resulting in a n et 
w orth o f $7 m illion d ollars (i.e., 140% o f 
pre-exp ansion n et w orth o f $5  million 
dollars).

It was suggested that the Service 
abandon the 40  percent increase 
requirement in favor of a sliding scale 
rule, under which larger businesses 
could expand by smaller percentages 
and still qualify. The 40  percent rule, it 
was argued, might discourage 
investment in larger existing enterprises, 
since expanding by a fixed percentage 
becomes more difficult the larger the 
existing enterprise is. Although the 
Service appreciates this concern, it has 
concluded that the simplicity of 
application offered by the standard 40 
percent rule is preferable, at least at the 
outset of the program. The Service has 
therefore retained the 40 percent 
standard but will consider, after 
assessing how the program operates 
under that standard, whether some 
modification is desirable.

The final rule has also been changed 
to clarify that the investor seeking to 
establish a new commercial enterprise 
through the expansion of an existing 
business is not exempt from the capital

amount and employment creation 
requirements.

State Designation of a High 
Unemployment Area

The proposed rule did not contain any 
provision under which an area within a 
non-rural area—i.e., within either a 
metropolitan statistical area or a city or 
town with a population of 20,000 or 
more—could qualify as an area of high 
unemployment, and thus as a targeted 
employment area. Twelve commenters 
called for the Service to change the 
definition of targeted employment area 
and provide a method by which a 
component of a non-rural area could so 
qualify.

The Service cannot, of course, alter 
the statutory definition of targeted 
employment area. The Service has 
concluded, however, that the 
designation of smaller geographic or 
political areas within metropolitan 
statistical areas or within cities or 
towns with a population of 20,000 or 
more as areas of high unemployment 
would comport with the intent of 
Congress regarding targeted 
employment areas.

This part of the rule contains a 
method for the designation of such 
geographic or political subdivisions as 
areas of high unemployment. Under the 
final rule, a state government may 
delegate to any agency, board, or other 
appropriate state governmental entity 
the authority to certify that geographic 
or political subdivisions of non-rural 
areas within the state qualify as areas of 
high unemployment. The delegation 
must be reported to the Immigration and 
Naturalization Service through the 
Associate Commissioner for 
Examinations prior to issuance of any 
area designation. The evidence of such 
area designations that a state provides 
to a prospective alien entrepreneur 
should include a description of the 
boundaries of the geographic or political 
subdivision and the method or methods 
by which the unemployment statistics 
were obtained.

This part is not intended to place an 
unnecessary burden upon any state.
With respect to geographic and political 
subdivisions of this size, however, the 
Service believes that the enterprise of 
assembling and evaluating the data 
necessary to select targeted areas, and 
particularly the enterprise of defining 
the boundaries of such areas, should not 
be conducted exclusively at the Federal 
level without providing some 
opportunity for participation from state 
or local government. This part of the 
rule is merely intended to afford the 
states a method whereby particular
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areas of high unemployment within their 
boundaries may qualify as “targeted,” 
and to allow alien entrepreneurs the 
opportunity to invest in such areas 
under the targeted employment area 
guidelines, including lowered 
investment amounts.

Initial Evidence

Establishm ent
The proposed rule contained initial 

evidence requirements relating to 
establishment of a new commercial 
enterprise. The final rule contains 
additional examples of the types of legal 
agreements evidencing the 
establishment of a new commercial 
enterprise. The final rule also provides 
for thé possibility that a new 
commercial enterprise may be located in 
a jurisdiction and yet be organized in 
such a manner that no evidence of 
lawful creation may be available within 
that jurisdiction.

Investm ent
The evidentiary showing necessary to 

establish that the petitioner either has 
invested or is in the process of investing 
the required amount of capital is 
modeled after requirements used by the 
Department of State for nonimmigrant 
“treaty investors.” As with that 
program, the concept of investment here 
connotes the placing of funds or other 
capital assets at risk for the purpose of 
generating a return on the funds placed 
at risk. Evidence of mere intent to 
invest, or of prospective investment 
arrangements entailing no present 
commitment, will not suffice to show 
that the petitioner is actively in the 
process of investing. The alien must 
show actual commitment of the required 
amount of capital. The final rule 
contains the evidentiary categories 
contained in the proposed rule, as well 
as an added category to accommodate 
the revised definitions of capital and 
invest.

Law ful Source o f Capital
The final rule requires a petitioner to 

furnish additional evidence as part of 
the initial evidentiary showing. The 
petitioner must submit foreign business 
registration records, personal and 
commercial tax returns, evidence 
identifying any other sources of capital, 
and evidence of judicial or 
administrative actions involvihg money 
judgments against the petitioner. This 
additional evidentiary requirement 
Carries out Congress’s instruction that 
“processing of an individual visa not 
continue under this section if it becomes 
known to the Government that the 
money invested was obtained by the

alien through other than legal means 
(such as money received through the 
sale of illegal drugs).” S. Rep. 101-55, p. 
21.
Employment Creation

The initial evidence requirement 
relating to the creation of employment 
has been restructured and now 
encompasses the concept of job 
retention following the infusion of 
capital into a troubled business. In order 
to demonstrate that job retention meets 
the employment creation criteria, the 
alien entrepreneur’s petition must be 
accompanied by evidence that the 
number of existing employees is being 
maintained or will be maintained at no 
less than the pre-investment level for a 
period of at least two years. This 
evidence shall be submitted using a 
copy of a comprehensive business plan 
and appropriate evidence of the 
required number of qualifying 
employees, such as the 1-9 form or 
relevant IRS forms.
Engaged in M anagement

The proposed rule required the 
submission of evidence that the alien 
entrepreneur participated either in the 
day-to-day management of the new 
commercial enterprise or in policy 
formulation. Eight commentérs objected 
to this requirement. The Senate 
Committee on the Judiciary specifically 
endorsed a requirement of some degree 
of participation on the part of the alien 
entrepreneur beyond mere passive 
investment. The final rule requires 
evidence of such participation, and 
contains additional language to address 
restrictions placed on limited partners.
Targeted Employment A reas

The proposed rule required the 
petitioner to provide evidence that the 
new commercial enterprise has been 
established within a targeted 
employment area. The final rule carries 
Over this requirement but also provides 
for the submission by the petitioner of a 
letter from an authorized body of a State 
government which certifies that a 
particular geographic or political 
subdivision within a nonrural area 
qualifies as an area of high 
unemployment. Under the proposed rule, 
thè high unemployment criteria could 
only be applied to metropolitan 
statistical areas or to cities or tòwns 
with a population of 20,000 or more. The 
final rule at 8 CFR 204.6(1) allows for 
designation of smaller areas within 
metropolitan statistical areas or within 
cities or towns with a population of 
20,000 or more to be designated as areas 
of high unemployment; and the 
evidentiary requirement of a letter from

a State government entity is contained 
therein. The final rule also relaxes 
requirements governing the source of 
data showing that an area is one of high 
unemployment and permits petitioners 
to submit evidence, without obtaining 
State certification, that a county within 
a metropolitan statistical area is one of 
high unemployment.

R em oval o f Conditions

The Service will publish a separate 
rule establishing the procedures and 
criteria for removal of the conditional 
basis of residence for employment 
creation immigrants. These procedures 
and criteria will take into account the 
requirements set forth in this rule, 
experience gained through the operation 
of the employment creation program, the 
views of the Interagency Working Group 
discussed below, and the Service’s 
considerable experience in the process 
for removing conditions established by 
the Immigration Marriage Fraud 
Amendments of 1986.

Interagency Working Group

The Office of Management and Budget 
(OMB) has determined that, because of 
the employment creation provisions of 8 
CFR 204.6, this is a major rule within the 
meaning of section 1(b) of Executive 
Order 12291. Under section 8(b) of E.CL 
12291, OMB is exempting INS from 
preparing for this specific rule the 
regulatory impact analysis ordinarily 
required for a major rule. However, in 
the interest of public policy analysis and 
in order to assess the economic impact 
of the employment creation visa 
program, the Department of Justice and 
the Service have established an 
interagency working group chaired by 
the Service and composed of 
representatives from the Departments of 
State, Commerce, Treasury, Agriculture, 
and Labor and the Small Business 
Administration. The Service is now 
developing, in consultation with OMB, 
the formula by which the working group 
will collect and analyze data over a 
two-year period on such economic and 
demographic aspects of the program as 
level of investment, size of business, 
type of industry, and impact on targeted 
employment areas. The working group 
will focus on indicators of the program’s 
success, such as estimates of how the 
program has affected different economic 
sectors and whether program 
investments have created long-term 
employment. As the Service devised the 
proposed and final rules, agencies 
within the working group contributed 
data on such issues as how to define 
targeted areas and where to set 
minimum investment levels.
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Finally, this rule amends 8 CFR Part 
103 to reflect that appellate jurisdiction 
over decisions on petitions for 
immigrant visa classification based on 
employment or as a special immigrant or 
entrepreneur under 8 CFR 204.5 and 8' 
CFR 204.6 rests with the Associate 
Commissioner, Examinations, except 
when denial of the petition is based 
upon lack of labor certification.

In accordance with 5 U.S.C. 605(b), the 
Commissioner of the Immigration and 
Naturalization Service certifies that this 
rule will not have a significant adverse 
economic impact on a substantial 
number of small entities. The 
Commissioner also certifies that this 
rule does not have Federalism 
implications warranting the preparation 
of a Federal Assessment in accordance 
with Executive Order 12612.

The information collection 
requirements contained in this rule have 
been cleared by OMB under the 
provisions of the Paperwork Reduction 
Act. Clearance numbers of these 
collections are contained in 8 CFR 299.5. 
Display of Control Numbers.

List of Subjects
8 CFR Part 103

Administrative practice and 
procedures, Archives and records, 
Authority delegations (Government 
agencies). Bonding, Fees, Forms,
Freedom of Information, Organization 
and functions (Government agencies), 
Privacy, Reporting and recordkeeping 
requirements, Surety bonds.
8 CFR Part 204

Administrative practice and 
procedures, Aliens, Employment, 
Immigration, Petitions.

Accordingly, chapter I of title 8 of the 
Code of Federal Regulations is amended 
as follows: <

PART 103— POWERS AND DUTIES OF  
SERVICE OFFICERS; AVAILABILITY  
OF SERVICE RECORDS

1. The authority citation for part 103 
continues to read as follows:

Authority: 5 U.S.C. 552, 552a; 8 U.S.C. 1101, 
1103,1201,1304; 31 U.S.C. 9701; E .0 .12356,47 
FR14874,15557,3 CFR, 1982 Comp., p. 168; 8 
CFR part 2.

2. Section 103.1 is amended by 
revising paragraph (f)(2)(ii) to read as 
follows:

§ 103.1 Delegations of authority.
*  *  - *  . *  *  ■ ■

( f ) * * ‘
(2) * * * v
(ii) Petitions for immigrant visa 

classification based on employment or 
as a special immigrant or entrepreneur

under § § 204.5 and 204.6 of this chapter 
except when the denial of the petition is 
based upon lack of a certification by the 
Secretary of Labor under section 
212(a)(5)(A) of the Act;
*  *  *  *  *

PART 204— PETITION T O  CLASSIFY 
A U E N  AS IMMEDIATE RELATIVE OF A  
UNITED STATES CITIZEN OR AS A  
PREFERENCE IMMIGRANT

3, The authority citation for part 204 is 
revised to read as follows:

Authority: 8 U.S.C. 1101,1103,1151,1153, 
1154,1182,1186a, 1255; 8 CFR Part 2.

4. Sections 204.5 and 204.6 are revised 
to read as follows:

§ 204.5 Petitions for employment-based 
immigrants.

(a) General. A petition to classify an 
alien under section 203(b)(1), 203(b)(2), 
or 203(b)(3) of the Act must be filed on 
Form 1-140, Petition for Immigrant 
Worker. A petition to classify an alien 
under section 203(b)(4) (as it relates to 
special immigrants under section 
101(a)(27)(C)) must be filed on Form I -  
360, Petition for Amerasian, Widow, or 
Special Immigrant. A separate Form I-  
140 or 1-360 must be filed for each 
beneficiary, accompanied by the 
applicable fee. A petition is considered 
properly filed if it is:

(1) Accepted for processing under the 
provisions of part 103;

(2) Accompanied by any required 
individual labor certification, 
application for Schedule A designation, 
or evidence that the alien’s occupation 
qualifies as a shortage occupation 
within the Department of Labor’s Labor 
Market Information Pilot Program; and

(3) Accompanied by any other 
required supporting documentation.

(b) Jurisdiction. Form 1-140 or 1-360 
must be filed with the Service Center 
having jurisdiction over the intended 
place of employment, unless specifically 
designated for local filing by the 
Associate Commissioner for 
Examinations.

(c) Filing petition. Any United States 
employer desiring and intending to 
employ an alien may file a petition for 
classification of the alien under section 
203(b)(1)(B), 203(b)(1)(C), 203(b)(2), or 
203(b)(3) of the Act. An alien, or any 
person in thé alien’s behalf, may file a 
petition for classification under section 
203(b)(1)(A) or 203(b)(4) of the Act (as it 
relates to spécial immigrants under 
section 101(a)(27)(G) of the Act).

(d) Priority date. The priority date of 
any petition filed for classification under 
section 203(b) of the Act which is 
accompanied by an individual labor 
certification from the Department of

Labor shall be the date the request for 
certification was accepted for 
processing by any office within the 
employment service system of the 
Department of Labor. The priority date 
of any petition filed for classification 
under section 203(b) of the Act which is 
accompanied by an application for 
Schedule A designation or with 
evidence that the alien’s occupation is a 
shortage occupation within the 
Department of Labor’s Labor Market 
Information Pilot Program shall be the 
date the completed, signed petition 
(including all initial evidence and the 
correct fee) is properly filed with the 
Service. The priority date of a petition 
filed for classification as a special 
immigrant under section 203(b)(4) of the 
Act shall be the date the completed, 
signed petition (including all initial 
evidence and the correct fee) is properly 
filed with the Service. The priority date 
of an alien who filed for classification as 
a special immigrant prior to October 1, 
1991, and who is the beneficiary of an 
approved 1-360 petition after October 1, 
1991, shall be the date the alien applied 
for an immigrant visa or adjustment of 
status. In the case of a special immigrant 
alien who applied for adjustment before 
October 1,1991, Form 1-360 may be 
accepted and adjudicated at a Service 
District Office or sub-office.

(e) Retention o f  section  203(b) (1), (2), 
or (3) priority date.—A petition 
approved on behalf of an alien under 
sections 203(b) (1), (2), or (3) of the Act 
accords the alien the priority date of the 
approved petition for any subsequently 
filed petition for any classification under 
sections 203(b) (1), (2), or (3) of the Act 
for which the alien may qualify. In the 
event that the alien is the beneficiary of 
multiple petitions under sections 203(b)
(1), (2), or (3) of the Act, the alien shall 
be entitled to the earliest priority date.
A petition revoked under sections 204(e) 
or 205 of the Act will not confer a 
priority date, nor will any priority date 
be established as a result of a denied 
petition. A priority date is not 
transferable to another alien.

(f) M aintaining the priority date o f  a  
third or sixth preferen ce petition filed  
prior to O ctober 1,1991.—Any petition 
filed before October 1,1991, and 
approved on any date, to accord status 
under section 203(a)(3) or 203(a)(6) of 
the Act, as in effect before October 1, 
1991, shall be deemed a petition 
approved to accord status under section 
203(b)(2) or within the appropriate 
classification under section 203(b)(3), 
respectively, of the Act as in effect on or 
after October 1,1991, provided that the 
alien applies for an immigrant visa or 
adjustment of status within the two
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years following notification that an 
immigrant visa is immediately available 
for his or her use.

(g) In itial evidence—(1) G eneral 
Specific requirements for initial 
supporting documents for the various 
employment-based immigrant 
classifications are set forth in this 
section. In general, ordinary legible 
photocopies of such documents (except 
for labor certifications from the 
Department of Labor) will be acceptable 
for initial filing and approval. However, 
at the discretion of the director, original 
documents may be required in 
individual cases. Evidence relating to 
qualifying experience or training shall 
be in the form of letterfs) from current or 
former empIoyer(s) or trainer(s) and 
shall include the name, address, and 
title of the writer, and a specific 
description of the duties performed by 
the alien or of the training received, if 
such evidence is unavailable, other 
documentation relating to the alien’s 
experience or training will be 
considered.

(2) A bility o f  prospective em ployer to 
p ay  wage. Any petition filed by or for tun 
employment-based immigrant which 
requires an offer of employment must be 
accompanied by evidence that the 
prospective United States employer has 
the ability to pay the proffered wage.
The petitioner must demonstrate this 
ability at the time the priority date is 
established and continuing until the 
beneficiary obtains lawful permanent 
residence. Evidence of this ability shall 
be either in the form of copies of annual 
reports, federal tax returns, or audited 
financial statements. In a case where 
the prospective United States employer 
employs 100 or more workers, the 
director may accept a statement from a 
financial officer of the organization 
which establishes the prospective 
employer’s ability to pay the proffered 
wage. In appropriate cases, additional 
evidence, such as profit/loss statements, 
bank account records, or personnel 
records, may be submitted by the 
petitioner or requested by the Service.

(h) A liens with extraordinary  
ability—(1) An alien, or any person on 
behalf of the alien, may file an 1-140 
visa petition for classification under 
section 203(b)(1)(A) of the Act as an 
alien of extraordinary ability in the 
sciences, arts, education, business, or 
athletics.

(2) Definition. As used in this section:
Extraordinary ability  means a level of

expertise indicating that the individual 
is one o f that small percentage who 
have risen to the very top of the field of 
endeavor.

(3) In itial evidence. A petition for an 
alien of extraordinary ability must be

accompanied by evidence that the alien 
has sustained national or international 
acclaim and that his or her 
achievements have been recognized in 
the field of expertise. Such evidence 
shall include evidence of a one-time 
achievement (that is, a major, 
international recognized award), or at 
least three of the following:

(i) Documentation of the alien’s 
receipt of lesser nationally or 
internationally recognized prizes or 
awards for excellence in the field of 
endeavor;

(ii) Documentation of the alien’s 
membership in associations in the field 
for which classification is sought, which 
require outstanding achievements of 
their members, as judged by recognized 
national or international experts in their 
disciplines or fields;

(iii) Published material about the alien 
in professional or major trade 
publications or other major media, 
relating to the alien’s work in the field 
for which classification is sought. Such 
evidence shall include the title, date, 
and author of the material, and any 
necessary translation;

(iv) Evidence of the alien’s 
participation, either individually or on a 
panel, as a judge of the work of others in 
the same or an allied field of 
specification for which classification is 
sought;

(v) Evidence of the alien’s original 
scientific, scholarly, artistic, athletic, or 
business-related contributions of major 
significance in the field;

(vi) Evidence of the alien’s authorship 
of scholarly articles in the field, in 
professional or major trade publications 
or other major media;

(vii) Evidence of the display of the 
alien’s work in the field at artistic 
exhibitions or showcases;

(viii) Evidence that the alien has 
performed in a leading or critical role for 
organizations or establishments that 
have a distinguished reputation;

(ix) Evidence that the alien has 
commanded a high salary or other 
significantly high remuneration for 
services, in relation to others in thé 
field; or

(x) Evidence of commercial successes 
in the performing arts, as shown by box 
office receipts or record, cassette, 
compact disk, or video sales.

(4) If the above standards do not 
readily apply to the beneficiary’s 
occupation, the petitioner may submit 
comparable evidence to establish the 
beneficiary’s eligibility.

(5) No o ffer  o f  em ploym ent required. 
Neither an offer for employment in the 
United States nor a labor certification is 
required for this classification; however, 
the petition must be accompanied by

clear evidence that the alien is coming 
to the United States to continue work in 
the area of expertise. Such evidence 
may include letter(s) from prospective 
employer(s), evidence of prearranged 
commitments such as contracts, or a 
statement from the beneficiary detailing 
plans on how he or she intends to 
continue his or her work in the United 
States.

(1) Outstanding professors and 
researchers. (1) Any United States 
employer desiring and intending to 
employ a professor or researcher who is 
outstanding in an academic field under 
section 203(b)(1)(B) of the Act may file 
an 1-140 visa petition for such 
classification.

(2) D efinitions. As used in this section:
A cadem ic fie ld  means a body of

specialized knowledge offered for study 
at an accredited United States 
university or institution of higher 
education.

Permanent, in reference to a research 
position, means either tenured, tenure- 
track, or for a term of indefinite or 
unlimited duration, and in which the 
employee wiH ordinarily have an 
expectation of continued employment 
unless there is good cause for 
termination.

(3) In itial evidence. A petition for an 
outstanding professor or researcher 
must be accompanied by:

(i) Evidence that the professor or 
researcher is recognized internationally 
as outstanding in the academic field 
specified in the petition. Such evidence 
shall consist of at least two of the 
following:

(A) Documentation of the alien’s 
receipt of major prizes or awards for 
outstanding achievement in the 
academic field;

(B) Documentation of the alien’s 
membership in associations in the 
academic field which require 
outstanding achievements of their 
members;

(C) Published material in professional 
publications written by others about the 
alien’s work in thè academic field. Such 
material shall include the title, date, and 
author of the material, and any 
necessary translation;

(D) Evidence of the alien’s 
participation, either individually or on a 
panel, as the judge of the work of others 
in the same or an allied academic field;

(E) Evidence of the alien’s original 
scientific or scholarly research 
contributions to the academic field; or

(F) Evidence of the alien's authorship 
of scholarly books or articles (in - 
scholarly journals with international 
circulation) in the academic field;
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(ii) Evidence that the alien has at least 
three years of experience in teaching 
and/or research in the academic field. 
Experience in teaching or research while 
working on an advanced degree will 
only be acceptable if the alien has 
acquired the degree, and if the teaching 
duties were such that he or she had full 
responsibility for the class taught or if 
the research conducted toward the 
degree has been recognized within the 
academic field as outstanding. Evidence 
of teaching and/or research experience 
shall be in the form of letter(s) from 
current or former employer(s) and shall 
include the name, address, and title of 
the writer, and a specific description of 
the duties performed by the alien; and

(iii) An offer of employment from a 
prospective United States employer. A 
labor certification is not required for this 
classification. The offer of employment 
shall be in the form of a letter from:

(A) A United States university or 
institution of higher learning offering the 
alien a tenured or tenure-track teaching 
position in the alien’s academic field;

(B) A United States university or 
institution of higher learning offering the 
alien a permanent research position in 
the alien’s academic field; or

(C) A department, division, or institute 
of a private employer offering the alien a 
permanent research position in the 
alien’s academic field. The department, 
division, or institute must demonstrate 
that it employs at least three persons 
full-time in research positions, and that 
it has achieved documented 
accomplishments in an academic Held.

(j) Certain multinational executives 
and managers. (1) A United States 
employer may file a petition on Form I -  
140 for classification of an alien under 
section 203(b)(1)(C) of the Act as a 
multinational executive or manager.

(2) Definitions. As used in this section:
A ffiliate means:
(A) One of two subsidiaries both of 

which are owned and controlled by the 
same parent or individual;

(B) One of two legal entities owned 
and controlled by the same group of 
individuals, each individual owning and 
controlling approximately the same 
share or proportion of each entity; or

(C) In die case of a partnership that is 
organized in the United States to 
provide accounting services, along with 
managerial and/or consulting services, 
and markets its accounting services 
under an internationally recognized 
name under an agreement with a 
worldwide coordinating organization 
that is owned and controlled by the 
member accounting firms, a partnership 
(or similar organization) that is 
organized outside the United States to 
provide accounting’ services shall be

considered to be an affiliate of the 
United States partnership if it markets 
its accounting services under the same 
internationally recognized name under 
the agreement with the worldwide 
coordinating organization of which the 
United States partnership is also a 
member.

Doing business means the regular, 
systematic, and continuous provision of 
goods and/or services by a firm, 
corporation, or other entity and does not 
include the mere presence of an agent or 
office.

Executive capacity  means an 
assignment within an organization in 
which the employee primarily:

(A) Directs the management of the 
organization or a major component or 
function of the organization;

(B) Establishes the goals and policies 
of the organization, component, or 
function;

(C) Exercises wide latitude in 
discretionary decisionmaking; and

(D) Receives only general supervision 
or direction from higher level 
executives, the board of directors, or 
stockholders of the organization.

M anagerial capacity  means an 
assignment within an organization in 
which the employee primarily:

(A) Manages the organization, or a 
department, subdivision, function, or 
component of the organization;

(B) Supervises and controls the work 
of other supervisory, professional, or 
managerial employees, or manages an 
essential function within the 
organization, or a department or 
subdivision of the organization;

(C) If another employee or other 
employees are directly supervised, has 
the authority to hire and fire or 
recommend those as well as other 
personnel actions (such as promotion 
and leave authorization), or, if no other 
employee is directly supervised, 
functions at a senior level within the 
organizational hierarchy or with respect 
to the function managed; and

(D) Exercises direction over the day- 
to-day operations of the activity or 
function for which the employee has 
authority.

M ultinational means that the 
qualifying entity, or its affiliate, or 
subsidiary, conducts business in two or 
more countries, one of which is the 
United States.

Subsidiary  means a firm, corporation, 
or other legal entity of which a parent 
owns, directly or indirectly, more than 
half of the entity and controls the entity; 
or owns, directly or indirectly, half of 
the entity and controls the entity; or 
owns, directly or indirectly, 50 percent 
of a 50-50 joint venture and has equal 
control and veto power over the entity;

or owns, directly or indirectly, less than 
half of the entity, but in fact controls the 
entity.

(3) Initial evidence—(i) Required  
evidence. A petition for a multinational 
executive or manager must be 
accompanied by a statement from an 
authorized official of the petitioning 
United States employer which 
demonstrates that:

(A) If the alien is outside the United 
States, in the three years immediately 
preceding the filing of the petition the 
alien has been employed outside the 
United States for at least one year in a 
managerial or executive capacity by a 
firm or corporation, or other legal entity, 
or by an affiliate or subsidiary of such a 
firm or corporation or other legal entity; 
or

(B) If the alien is already in the United 
States working for the same employer or 
a subsidiary or affiliate of the firm or 
corporation, or other legal entity by 
which the alien was employed overseas, 
in the three years preceding entry as a 
nonimmigrant, the alien was employed 
by the entity abroad for at least one 
year in a managerial or executive 
capacity;

(C) The prospective employer in the 
United States is the same employer or a 
subsidiary or affiliate of the firm or 
corporation or other legal entity by 
which the alien was employed overseas; 
and

(D) The prospective United States 
employer has been doing business for at 
least one year.

(ii) A ppropriate additional evidence.
In appropriate cases, the director may 
request additional evidence.

(4) Determining m anagerial or 
exectuve capacities.—(i) Supervisors as 
m anagers. A first-line supervisor is not 
Considered to be acting in a managerial 
capacity merely by virtue of his or her 
supervisory duties unless the employees 
supervised are professional.

(ii) Staffing levels. If staffing levels 
are used as a factor in determining 
whether an individual is acting in a 
managerial or executive capacity, the 
reasonable needs of the organization, 
component, or function, in light of the 
overall purpose and stage of 
development of the organization, 
Component, or function, shall be taken 
into account. An individual shall not be 
considered to be acting in a managerial 
or executive capacity merely on the 
basis of the number of employees that 
the individual supervises or has 
supervised or directs or has directed.

(5) O ffer o f  employment. No labor 
certification is required for this 
classification; however, the prospective 
employer in the United States must
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furnish a job offer in the form of a 
statement which indicates that the alien 
is to be employed in the United States in 
a managerial or executive capacity.
Such letter must clearly describe the 
duties to be performed by the alien.

(k) A liens who are m em bers o f the 
professions holding advanced degrees 
or aliens o f exceptional ability. (1) Any 
United States employer may file a 
petition on Form 1-140 for classification 
of an alien under section 203(b)(2) of the 
Act as an alien who is a member of the 
professions holding an advanced degree 
or an alien of exceptional ability in the 
sciences, arts, or business. If an alien is 
claiming exceptional ability in the 
sciences, arts, or business and is seeking 
an exemption from-the requirement of a 
job offer in the United States pursuant 
to section 203(b)(2)(B) of the Act, then 
the alien, or anyone in the alien’s behalf, 
may be the petitioner.

(2) Definitions. As used in this section: 
A dvanced degree means any United 
States academic or professional degree 
or a foreign equivalent degree above 
that of baccalaureate. A United States 
baccalaureate degree or a foreign 
equivalent degree followed by at least 
five years of progressive experience in 
the specialty shall be considered the 
equivalent of a master’s degree. If a 
doctoral degree is customarily required 
by the specialty, the alien must have a 
United States doctorate or a foreign 
equivalent degree.

Exceptional ability  in the scien ces, 
arts, or business means a degree of 
expertise significantly above that 
ordinarily encountered in the sciences, 
arts, or business.

Profession  means one of the 
occupations listed in section 101(a)(32) 
of the Act, as well as any occupation for 
which a United States baccalaureate 
degree or its foreign equivalent is the 
minimum requirement for entry into the 
occupation.

(3) Initial evidence. The petition must 
be accompanied by documentation 
showing that the alien is a professional 
holding an advanced degree or an alien 
of exceptional ability in the sciences, 
the arts, or business.

(i) To show that the alien is a 
professional holding an advanced 
degree, the petition must be 
accompanied by:

(A) An official academic record 
showing that the alien has a United 
States advanced degree or a foreign 
equivalent degree: or

(B) An official academic record 
showing that the alien has a United 
States baccalaureate degree or a foreign 
equivalent degree, and evidence in the 
form of letters from current or former 
employer(s) showing that the alien has

at least five years of progressive post
baccalaureate experience in the 
specialty.

(ii) To show that the alien is an alien 
of exceptional ability in the sciences, 
arts, or business, the petition must be 
accompanied by at least three of the 
following:

(A) An official academic record 
showing that the alien has a degree, 
diploma, certificate, or similar award 
from a college, university, school, or 
other institution of learning relating to 
the area of exceptional ability;

(B) Evidence in the form of letter(s) 
from current or former employer!s) 
showing that the alien has at least ten 
years of full-time experience in the 
occupation for which he or she is being 
sought;

(C) A license to practice the 
profession or certification for a 
particular profession or occupation;

(D) Evidence that the alien has 
commanded a salary, or other 
renumeration for services, which 
demonstrates exceptional ability;

(E) Evidence of membership in 
professional associations; or

(F) Evidence of recognition for 
achievements and significant 
contributions to the industry or field by 
peers, governmental entities, or 
professional or business organizations.

(iii) If the above standards do not 
readily apply to the beneficiary’s 
occupation, the petitioner may submit 
comparable evidence to establish the 
beneficiary’s eligibility.

(4) L abor certification  or evidence 
that alien  qu alifies fo r  L abor M arket 
Inform ation Pilot Program—(i) General. 
Every petition under this classification 
must be accompanied by an individual 
labor certification from the Department 
of Labor, by an application for Schedule 
A designation (if applicable), or by 
documentation to establish that the 
alien qualifies for one of the shortage 
occupations in the Department of 
Labor’s Labor Market Information Pilot 
Program. To apply for Schedule A 
designation or to establish that the 
alien’s occupation is within the Labor 
Market Information Program, a fully 
executed uncertified Form ETA-750 in 
duplicate must accompany the petition. 
The job offer portion of the individual 
labor certification. Schedule A 
application, or Pilot Program application 
must demonstrate that the job requires a 
professional holding an advanced 
degree or the equivalent or an alien of 
exceptional ability.

(ii) Exemption from  jo b  offer. The 
director may exempt the requirement of 
a job offer, and thus of a labor 
certification, for aliens of exceptional 
ability in the sciences, arts, or business

if exemption would be in the national 
interest. To apply for the exemption, the 
petitioner must submit Form ETA-750B, 
Statement of Qualifications of Alien, in 
duplicate, as well as evidence to support 
the claim that such exemption would be 
in the national interest.

(1) S killed  workers, professionals, and 
other w orkers. (1) Any United States 
employer may file a petition on Form I- 
140 for classification of an alien under 
section 203(b)(3) as a skilled worker, 
professional, or other (unskilled) worker

(2) Definitions. As used in this part:
Other w orker means a qualified alien

who is capable, at the time of petitioning 
for this classification, of performing 
unskilled labor (requiring less than two 
years training or experience), not of a 
temporary or seasonal nature, for which 
qualified workers are not available in 
the United States.

P rofessional means a qualified alien 
who holds at least a United States 
baccalaureate degree or a foreign 
equivalent degree and who is a member 
of the professions.

S killed  w orker means an alien who is 
capable, at the time of petitioning for 
this classification, of performing skilled 
labor (requiring at least two years 
training or experience), not of a 
temporary or seasonal nature, for which 
qualified workers are not available in 
the United States. Relevant post
secondary education may be considered 
as training for the purposes of this 
provision.

(3) Initial evidence—(i) Labor 
certification  or evidence that alien  
qu alifies fo r  Labor M arket Information 
Pilot Program. Every petition under this 
classification must be accompanied by 
an individual labor certification from the 
Department of Labor, by an application 
for Schedule A designation, or by 
documentation to establish that the 
alien qualifies for one of the shortage 
occupations in the Department of 
Labor’s Labor Market Information Pilot 
Program. To apply for Schedule A 
designation or to establish that the 
alien’s occupation is a shortage 
occupation with the Labor Market Pilot 
Program, a fully executed uncertified 
Form ETA-750 in duplicate must 
accompany the petition. The job offer 
portion of an individual labor ̂ 
certification. Schedule A application, or 
Pilot Program application for a 
professional must demonstrate that the 
job requires the minimum of a 
baccalaureate degree.

(ii) Other documentation—(A) 
General. Any requirements of training or 
experience for skilled workers, 
professionals, or other workers must be 
supported by letters from trainers or
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employers giving the name, address, and 
title of the trainer or employer, and a 
description of the training received or 
the experience of the alien.

(B) Skilled  workers. If the petition is 
for a skilled worker, the petition must be 
accompanied by evidence that the alien 
meets the educational, training or 
experience, and any other requirements 
of the individual labor certification, 
meets the requirements for Schedule A 
designation, or meets the requirements 
for the Labor Market Information Pilot 
Program occupation designation. The 
minimum requirements for this 
classification are at least two years of 
training or experience.

(C) Professionals. If the petition is for 
a professional, the petition must be 
accompanied by evidence that the alien 
holds a United States baccalaureate 
degree or a foreign equivalent degree 
and by evidence that the alien is a 
member of the professions. Evidence of 
a baccalaureate degree shall be in the 
form of an official college or university 
record showing the date the 
baccalaureate degree was awarded and 
the area of concentration of study. To 
show that the alien is a member of the 
professions, the petitioner must submit 
evidence showing that the minimum of a 
baccalaureate degree is required for 
entry into the occupation.

(D) Other workers. If the petition is for 
an unskilled (other) worker, it must be 
accompanied by evidence that the alien 
meets any educational, training and 
experience, and other requirements of 
the labor certification.

(4) Differentiating betw een sk illed  
and other workers. The determination of 
whether a worker is a skilled or other 
worker will be based on the 
requirements of training and/or 
experience placed on the job by the 
prospective employer, as certified by the 
Department of Labor. In the case of a 
Schedule A occupation or a shortage 
occupation within the Labor Market 
Pilot Program, the petitioner will be 
required to establish to the director that 
the job is a skilled job, i.e., one which 
requires at least two years of training 
and/or experience.

(m) Religious workers—(1) An alien, 
or any person in behalf of the alien, may 
file an 1-360 visa petition for 
classification under section 203(b)(4) of 
the Act as a section 101(a)(27)(C) special 
immigrant religious worker. Such a 
petition may be filed by or for an alien, 
who (either abroad or in the United 
States) for at least the two years 
immediately preceding the filing of the 
petition has been a member of a 
religious denomination which has a 
bona fide nonprofit religious 
organization in the United States. The

alien must be coming to the United 
States solely for the purpose of carrying 
on the vocation of a minister of that 
religious denomination, working for the 
organization at the organization's 
request in a professional capacity in a 
religious vocation or occupation for the 
organization or a bona fide organization 
which is affiliated with the religious 
denomination and is exempt from 
taxation as an organization described in 
section 501(c)(3) of the Internal Revenue 
Code of 1986 at the request of the 
organization. All three types of religious 
workers must have been performing the 
vocation, professional work, or other 
work continuously (either abroad or in 
the United States) for at least the two- 
year period immediately preceding the 
filing of the petition. Petitions for 
professional workers and other workers 
must be filed on or before September 30, 
1994.

(2) Definitions. As used in this section:
Bona fid e  nonprofit religious 

organization in the United States means 
an organization exempt from taxation as 
described in section 501(c)(3) of the 
Internal Revenue Code of 1986 as it 
relates to religious organizations, or one 
that has never sought such exemption 
but establishes to the satisfaction of the 
Service that it would be eligible therefor 
if it had applied for tax exempt status.

Bona fid e  organization which is  
a ffilia ted  with the religious 
denom ination  means an organization 
which is closely associated with the 
religious denomination and which is 
exempt from taxation as described in 
section 501(c)(3) of the Internal Revenue 
Code of 1986 as it relates to religious 
organizations.

M inister means an individual duly 
authorized by a recognized religious 
denomination to conduct religious 
worship and to perform other duties 
usually performed by authorized 
members of the clergy of that religion. In 
all cases, there must be a reasonable 
connection between the activities 
performed and the religious calling of 
the minister. The term does not include 
a lay preacher not authorized to perform 
such duties.

P rofessional capacity  means an 
activity in a religious vocation or 
occupation for which the minimum of a 
United States baccalaureate degree or a 
foreign equivalent degree is required.

Religious denomination means a 
religious group or community of 
believers having some form of 
ecclesiastical government, a creed or 
statement of faith, some form of 
worship, a formal or informal code of 
doctrine and discipline, religious 
services and ceremonies, established 
places of religious worship, religious

congregations, or comparable indicia of 
a bona fide religious denomination. For 
the purposes of this definition, an inter
denominational religious organization 
which is exempt from taxation pursuant 
to section 501(c)(3) of the Internal 
Revenue Code of 1986 will be treated as 
a religious denomination.

Religious occupation  means an 
activity which relates to a traditional 
religious function. Examples of 
individuals in religious occupations 
include, but are not limited to, liturgical 
workers, religious instructors, religious 
counselors, cantors, catechists, workers 
in religious hospitals or religious health 
care facilities, missionaries, religious 
translators, or religious broadcasters. 
This group does not include janitors, 
maintenance workers, clerks, fund 
raisers, or persons solely involved in the 
solicitation of donations.

Religious vocation  means a calling to 
religious life evidenced by the 
demonstration of commitment practiced 
in the religious denomination, such as 
the taking of vows. Examples of 
individuals with a religious vocation 
include, but are not limited to, nuns, 
monks, and religious brothers and 
sisters.

(3) In itial evidence. Unless otherwise 
specified, each petition for a religious 
worker must be accompanied by:

(i) Evidence that the organization 
qualifies as a nonprofit organization in 
the form of either:

(A) Documentation showing that it is 
exempt from taxation in accordance 
with section 501(c)(3) of the Internal 
Revenue Code of 1986 as it relates to 
religious organizations (in appropriate 
cases, evidence of the organization’s 
assets and methods of operation and the 
organization’s papers of incorporation 
under applicable state law may be 
requested); or

(B) Such documentation as is required 
by the Internal Revenue Service to 
establish eligibility for exemption under 
section 501(c)(3) of the Internal Revenue 
Code of 1986 as it relates to religious 
organizations; and

(ii) A letter from an authorized official 
of the religious organization in the 
United States which (as applicable to 
the particular alien) establishes:

(A) That, immediately prior to the 
filing of the petition, the alien has the 
required two years of membership in the 
denomination and the required two 
years of experience in the religious 
vocation, professional religious work, or 
other religious work; and

(B) That, if the alien is a minister, he 
or she has authorization to conduct 
religious worship and to perform other 
duties usually performed by authorized
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members of the clergy, including a 
detailed description of such authorized 
duties. In appropriate cases, the 
certificate of ordination or authorization 
may be requested; or

(C) That, if the alien is a religious 
professional, he or she has at least a 
United States baccalaureate or its 
foreign equivalent required for entry into 
the religious profession. In all 
professional cases, an official academic 
record showing that the alien has the 
required degree must be submitted; or

(D) That, if the alien is to work in 
another religious vocation or 
occupation, he or she is qualified in the 
religious vocation or occupation. 
Evidence of such qualifications may 
include, but need not be limited to, 
evidence establishing thát the alien is a 
nun, monk, or religious brother, or that 
the type of work to be done relates to a 
traditional religious function.

(iii) If the alien is to work in a non- 
ministerial and non-professional 
capacity for a bona fide religious 
organization which is affiliated with the 
religious denomination, the letter from 
the authorized official must explain how 
the affiliation exists. A tax-exempt 
certificate indicating that the affiliated 
organization is exempt from taxation in 
accordance with section 501(c)(3) of the 
Internal Revenue Code of 1986 as it 
relates to religious organizations is 
required in this instance.

(iv) In appropriate cases, the director 
may request appropriate additional 
evidence relating to the eligibility under 
section 203(b)(4) of the Act of the 
religious organization, the alien, or the 
affiliated organization.

(4) Job  offer. The letter from the 
authorized official of the religious 
organization in the United States must 
also state how the alien will be solely 
carrying on the vocation of a minister 
(including any terms of payment for 
services or other remuneration), or how 
the alien will be paid or remunerated if 
the alien will work in a professional 
religious capacity or in other religious 
work. The documentation should clearly 
indicate that the alien will not be solely 
dependent on supplemental employment 
or solicitation of funds for support. In 
doubtful cases, additional evidence such 
as bank letters, recent audits, church 
membership figures, and/or the number 
of individuals currently receiving 
compensation may be requested.

(n) Closing action—(1) Approval. An 
approved employment-based petition 
will be forwarded to the United States 
Consulate selected by the petitioner and 
indicated on the petition. If a United 
States Consulate is not designated, the 
petition will be forwarded to the 
consulate haying jurisdiction over the

place of the alien's last residence 
abroad. If the petition indicates that the 
alien will apply for adjustment to 
permanent residence in the United 
States, the approved petition will be 
retained by the Service for 
consideration with the application for 
permanent resident (Form 1-485).

(2) Denial. The denial of a petition for 
classification under section 203(b)(1), 
203(b)(2), 203(b)(3), or 203(b)(4) of the 
Act (as it relates to special immigrants 
under section 101(a)(27)(C) of the Act) 
shall be appealable to the Associate 
Commissioner for Examinations. The 
petitioner shall be informed in plain 
language of the reasons for denial and of 
his or her right to appeal.

(3) Validity o f approved petitions. 
Unless revoked under section 203(e) or 
205 of the Act, an employment-based 
petition is valid indefinitely.
§204.6 Petitions for empioyment creation 
aliens.

(a) General. A petition to classify an 
alien under section 203(b)(5) of the Act 
must be filed on Form 1-526, Immigrant 
Petition by Alien Entrepreneur. The 
petition must be accompanied by the 
appropriate fee. Before a petition is 
considered properly filed, the petition 
must be signed by the petitioner or by 
his or her authorized representative, and 
the initial supporting documentation 
required by this section must be 
attached. Legible photocopies of 
supporting documents will ordinarily be 
acceptable for initial filing and approval. 
However, at the discretion of the 
director, original documents may be 
required.

(b) Jurisdiction. The petition must be 
filed with the Service Center having 
jurisdiction over the area in which the 
new commercial enterprise is or will be 
principally doing business.

(c) Eligibility to file . A petition for 
classification as an alien entrepreneur 
may only be filed by any alien on his or 
her own behalf.

(d) Priority date. The priority date of a 
petition for classification as an alien 
entrepreneur is the date the petition is 
properly filed with the Service or, if filed 
prior to the effective date of these 
regulations, the date the Form 1-526 was 
received at the appropriate Service 
Center.

(e) Definitions. As used in this 
section:

C apital means cash, equipment, 
inventory, other tangible property, cash 
equivalents, and indebtedness secured 
by assets owned by the alien 
entrepreneur, provided that the alien 
entrepreneur is personally and primarily 
liable and that the assets of the new 
commercial enterprise upon which the

petition is based are not used to secure 
any of the indebtedness. All capital 
shall be valued at fair market value in 
United States dollars. Assets acquired, 
directly or indirectly, by unlawful means 
(such as criminal activities) shall not be 
considered capital for the purposes of 
section 203(b)(5) of the Act.

Com m ercial enterprise means any for- 
profit activity formed for the ongoing 
conduct of lawful business including, 
but not limited to, a sole proprietorship, 
partnership (whether limited or general), 
holding company, joint venture, 
corporation, business trust, or other 
entity which may be publicly or 
privately owned. This definition 
includes a commercial enterprise 
consisting of a holding company and its 
wholly-owned subsidiaries, provided 
that each such subsidiary is engaged in 
a for-profit activity formed for the 
ongoing conduct of a lawful business. 
This definition shall not include a 
noncommercial activity such as owning 
and operating a personal residence.

Em ployee means an individual who 
provides services or labor for the new 
commercial enterprise and who receives 
wages or other remuneration directly 
from the new commercial enterprise. 
This definition shall not include 
independent contractors.

Full-time employment means 
employment of a qualifying employee by 
the new commercial enterprise in a 
position that requires a minimum of 35 
working hours per week. A job-sharing 
arrangement whereby two or more 
qualifying employees share a full-time 
position shall count as full-time 
employment provided the hourly 
requirement per week is met. This 
definition shall not include 
combinations of part-time positions 
even if, when combined, such positions 
meet the hourly requirement per week.

High em ployment area  means a part 
of a metropolitan statistical area that at 
the time of investment:

(i) Is not a targeted employment area; 
and

(ii) Is an area with an unemployment 
rate significantly below the national 
average unemployment rates,

Invest means to contribute capital. A 
contribution, of capital in exchange for a 
note, bond, convertible debt, obligation, 
or any other debt arrangement between 
the alien entrepreneur and the new 
commercial enterprise does not 
constitute a contribution of capital for 
the purposes of this part.

New  means established after 
November 29,1990.

Qualifying em ployee means a United 
States citizen, a lawfully admitted 
permanent resident, or other immigrant
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lawfully authorized to be employed in 
the United States including, but not 
limited to, a conditional resident, a 
temporary resident, an asylee, a refugee, 
or an alien remaining in the United 
States under suspension of deportation. 
This definition does not include the 
alien entrepreneur, the alien 
entrepreneur’s spouse, sons, or 
daughters, or any nonimmigrant alien.

Rural area  means any area not within 
either a metropolitan statistical area (as 
designated by the Office of Management 
and Budget) or the outer boundary of 
any city or town having a population of
20,000 or more.

Targeted employment area  means an 
area which, at the time of investment, is 
a rural area or an area which has 
experienced unemployment of at least 
150 percent of the national average rate.

Troubled business means a business 
that has been in existence for at least 
two years, has incurred a net loss for 
accounting purposes (determined on the 
basis of generally accepted accounting 
principles) during the twelve- or twenty- 
four month period prior to the priority 
date on the alien entrepreneur’s Form
1-526, and the loss for such period is at 
least equal to twenty percent of the 
troubled business’s net worth prior to 
such loss. For purposes of determining 
whether or not the troubled business has 
been in existence for two years, 
successors in interest to the troubled 
business will be deemed to have been in 
existence for the same period of time as 
the business they succeeded.

(f) Required amounts o f  capital. (1) 
General Unless otherwise specified, the 
amount of capital necessary to make a 
qualifying investment in the United 
States is one million United States 
dollars ($1,000,000).

(2) Targeted em ploym ent area. The 
amount of capital necessary to make a 
qualifying investment in a targeted 
employment area within the United 
States is five hundred thousand United 
States dollars ($500,000).

(3) High employment area. The 
amount of capital necessary to make a 
qualifying investment in a high 
employment area within the United 
States, as defined in section 
203(b)(5)(C)(iii) of the Act, is one million 
United States dollars ($1,000,000).

(g) Multiple investors—(1) General.
The establishment of a new commercial 
enterprise may be used as the basis of a 
petition for classification as an alien 
entrepreneur by more than one investor, 
provided each petitioning investor has 
invested or is actively in the process of
investing the required amount for the
area in which the new commercial 
enterprise is principally doing business, ' 
and provided each individual

investment results in the creation of at 
least ten full-time positions for 
qualifying employees. The establishment 
of a new commercial enterprise may be 
used as the basis of a petition for 
classification as an alien entrepreneur 
even though there are several owners of 
the enterprise, including persons who 
are not seeking classification under 
section 203(b)(5) of the Act and non
natural persons, both foreign and 
domestic, provided that the source(s) of 
all capital invested is identified and all 
invested capital has been derived by 
lawful means.

(2) Employment creation allocation. 
The total number of full-time positions 
created for qualifying employees shall 
be allocated solely to those alien 
entrepreneurs who have used the 
establishment of the new commercial 
enterprise as the basis of a petition on 
Form 1-526. No allocation need be made 
among persons not seeking 
classification under section 203(b)(5) of 
the Act or among non-natural persons, 
either foreign or domestic. The Service 
shall recognize any reasonable 
agreement made among the alien 
entrepreneurs in regard to the 
identification and allocation of such 
qualifying positions.

(h) Establishm ent o f  a  new  
com m ercial enterprise. The 
establishment of a new commercial 
enterprise may consist of:

(1) The creation of an original 
business;

(2) The purchase of an existing 
business and simultaneous or 
subsequent restructuring or 
reorganization such that a new 
commercial enterprise results; or

(3) The expansion of an existing 
business through the investment of the 
required amount, so that a substantial 
change in the net worth or number of 
employees results from the investment 
of capital. Substantial change means a 
40 percent increase either in the net 
worth, or in the number of employees, so 
that the new net worth, or number of 
employees amounts to at least 140 
percent of the pre-expansion net worth 
or number of employees. Establishment 
of a new commercial enterprise in thig 
manner does not exempt the petitioner 
from the requirements of 8 CFR 204.6(j)
(2) and (3) relating to the required 
amount of capital investment and the 
creation of full-time employment for ten 
qualifying employees. In the case of a 
capital investment in a troubled 
business, employment creation may 
meet the criteria set forth in 8 CFR 
204.6(j)(3)(ii).

(i) State designation o f  a  high 
unemployment area. The state 
government of any state of the United

States may designate a particular 
geographic or political subdivision 
located within a metropolitan statistical 
area or within a city or town having a 
population of 20,000 or more within such 
state as an area of high unemployment 
(at least 150 percent of the national 
average rate). Evidence of such 
designation, including a description of 
the boundaries of the geographic or 
political subdivision and the method or 
methods by which the unemployment 
statistics were obtained, may be 
provided to a prospective alien 
entrepreneur for submission with Form
1-526. Before any such designation is 
made, an official of the state must notify 
the Associate Commissioner for 
Examinations of the agency, board, or 
other appropriate governmental body of 
the state which shall be delegated the 
authority to certify that the geographic 
or political subdivision is a high 
unemployment area.

(j) In itial evidence to accom pany 
petition. A  petition submitted for \  
classification as an alien entrepreneur 
must be accompanied by evidence that 
the alien has invested or is actively in 
the process of investing lawfully 
obtained capital in a new commercial 
enterprise in the United States which 
will create full-time positions for not 
fewer than 10 qualifying employees. The 
petitioner may be required to submit 
information or documentation that the 
Service deems appropriate in addition to 
that listed below.

(1) To show that a new commercial 
enterprise has been established by the 
petitioner in the United-States, the 
petition must be accompanied by:

(i) As applicable, articles of 
incorporation, certificate of merger or 
consolidation, partnership agreement, 
certificate of limited partnership, joint 
venture agreement, business trust 
agreement, or other similar 
organizational document for the new 
commercial enterprise;

(ii) A certificate evidencing authority 
to do business in a state or municipality 
or, if the form of the business does not 
require any such certificate or the State 
or municipality does not issue such a 
certificate, a statement to that effect; or

(iii) Evidence that, as of a date certain 
after November 29,1990, the required 
amount of capital for the area in which 
an enterprise is located has been 
transferred to an existing, business, and 
that the investment has resulted in a 
substantial increase in the net worth or 
number of employees of the business to 
which the capital was transferred. This 
evidence must be in the form of stock 
purchase agreements, investment 
agreements, certified financial reports,
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payroll records, or any similar 
instruments, agreements, or documents 
evidencing the investment in the 
commercial enterprise and the resulting 
substantial change in the net worth, 
number of employees.

(2) To show that the petitioner has 
invested or is actively in the process of 
investing the required amount of capital, 
the petition must be accompanied by 
evidence that the petitioner has placed 
the required amount of capital at risk for 
the purpose of generating a return on the 
capital placed at risk. Evidence of mere 
intent to invest, or of prospective 
investment arrangements entailing no 
present commitment, will not suffice to 
show that the petitioner is actively in 
the process of investing. The alien must 
show actual commitment of the required 
amount of capital. Such evidence may 
include, but need not be limited to:

(i) Bank statement(s) showing 
amount(s) deposited in United States 
business account(s) for the enterprise;

(ii) Evidence of assets which have 
been purchased for use in the United 
States enterprise, including invoices, 
sales receipts, and purchase contracts 
containing sufficient information to 
identify such assets, their purchase 
costs, date of purchase, aiid purchasing 
entity;

(iii) Evidence of property transferred 
from abroad for use in the United States 
enterprise, including United States 
Customs Service commercial entry 
documents, bills of lading, and transit 
insurance policies containing ownership 
information and sufficient information 
to identify the property and to indicate 
the fair market value of such property;

(iv) Evidence of monies transferred or 
committed to be transferred to the new 
commercial enterprise in exchange for 
shares of stock (voting or nonvoting, 
common or preferred). Such stock may 
not include terms requiring the new 
commercial enterprise to redeem it at 
the holder’s request; or

(v) Evidence of any loan or mortgage 
agreement, promissory note, security 
agreement, or other evidence of 
borrowing which is secured by assets of 
the petitioner, other than those of the 
new commercial enterprise, and for 
which the petitioner is personally and 
primarily liable.

(3) To show that the petitioner has 
invested, or is actively in the process of 
investing, capital obtained through 
lawful means, the petition must be 
accompanied, as applicable, by:

(i) Foreign business registration 
records;

(ii) Corporate, partnership (or any 
other entity in any form which has filed 
in any country or subdivision thereof 
any return described in this subpart),

and personal tax returns including 
income, franchise, property (whether 
real, personal, or intangible), or any 
other tax returns of any kind filed within 
five years, with any taxing jurisdiction 
in or outside the United States by or on 
behalf of the petitioner,

(iii) Evidence identifying any other 
source (s) of capital; or

(iv) Certified copies of any judgments 
or evidence of all pending governmental 
civil or criminal actions, governmental 
administrative proceedings, and any 
private civil actions (pending or 
otherwise) involving monetary 
judgments against the petitioner from 
any court in or outside the United States 
within the past fifteen years.

(4) Job  creation—(i) G eneral. To show 
that a new commercial enterprise will 
create not fewer than ten (10) full-time 
positions for qualifying employees, the 
petition must be accompanied by:

(A) Documentation consisting of 
photocopies of relevant tax records,
Form 1-9, or other similar documents for 
ten (10) qualifying employees, if such 
employees have already been hired 
following the establishment of the new 
commercial enterprise; or

(B) A copy of a comprehensive 
business plan showing that, due to the 
nature and projected size of the new 
commercial enterprise, the need for not 
fewer than ten (10) qualifying employees 
will result, including approximate dates, 
within the next two years, and when 
such employees will be hired.

(ii) Troubled business. To show that a 
new commercial enterprise which has 
been established through a capital 
investment in a troubled business meets 
the statutory employment creation 
requirement, the petition must be 
accompanied by evidence that the 
number of existing employees is being 
or will be maintained at no less than the 
pre-investment level for a period of at 
least two years. Photocopies of tax 
records, Forms 1-9, or other relevant 
documents for the qualifying employees 
and a comprehensive business plan 
shall be submitted in support of the 
petition.

(5) To show that the petitioner is or 
will be engaged in the management of 
the new commercial enterprise, either 
through the exercise of day-to-day 
managerial control or through policy 
formulation, as opposed to maintaining 
a purely passive role in regard to the 
investment, the petition must be 
accompanied by:

(i) A statement of the position title 
that the petitioner has or will have in the 
new enterprise and a complete 
description of the position’s duties;

(ii) Evidence that the petitioner is a 
corporate officer or a member of the 
corporate board of directors; or

(iii) If the new enterprise is a 
partnership, either limited or general, 
evidence that the petitioner is engaged 
in either direct management or policy 
making activities. For purposes of this 
section, if the petitioner is a limited 
partner and the limited partnership 
agreement provides the petitioner with 
certain rights, powers, and duties 
normally granted to limited partners 
under the Uniform Limited Partnership 
Act, the petitioner will be considered 
sufficiently engaged in the management 
of the new commercial enterprise.

(6) If applicable, to show that the new 
commercial enterprise has created or 
will create employment in a targeted 
employment area, the petition must be 
accompanied by:

(i) In the case of a rural area, evidence 
that the new commercial enterprise is 
principally doing business within a civil 
jurisdiction not located within any 
standard metropolitan statistical area as 
designated by file Office of Management 
and Budget, or within any city or town 
having a population of 20,000 or more as 
based on the most recent decennial 
census of the United States; or

(ii) In the case of a high 
unemployment area:

(A) Evidence that the metropolitan 
statistical area, the specific county 
within a metropolitan statistical area, or 
the county in which a city or town with 
a population of 20,000 or more is 
located, in which the new commercial 
enterprise is principally doing business 
has experienced an average 
unemployment rate of 150 percent of the 
national average rate; or

(B) A letter from an authorized body 
of the government of the state in which 
the new commercial enterprise is 
located which certifies that the 
geographic or political subdivision of the 
metropolitan statistical area or of the 
city or town with a population of 20,000 
or more in which the enterprise is 
principally doing business has been 
designated a high unemployment area. 
The letter must meet the requirements of 
8 CFR 204.6(i).

(k) D ecision. The petitioner will be 
notified of the decision, and, if the 
petition is denied, of the reasons for the 
denial and of the petitioner’s right of 
appeal to the Associate Commissioner 
for Examinations in accordance with the 
provisions of part 103 of this chapter. 
The decision must specify whether or 
not the new commercial enterprise is 
principally doing business within a 
targeted employment area.
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(1) Disposition o f approved petition. 
The approved petition will be forwarded 
to the United States consulate selected 
by the petitioner and indicated on the 
petition. If a consulate has not been 
designated, the petition will be 
forwarded to the consulate having 
jurisdiction over the place of the 
petitioner’s last residence abroad. If the 
petitioner is eligible for adjustment of 
status to conditional permanent 
residence, and if the petition indicates 
that the petitioner intends to apply for 
such adjustment, the approved petition 
will be retained by the Service for 
consideration in conjunction with the 
application for adjustment of status.

Dated: November 22,1991.
Gene McNary,
Commissioner, Immigration and 
Naturalization Service.
(FR Doc. 91-28586 Filed 11-27-91; 8:45 am]
BILUNG CODE 4410-10-11

DEPARTMENT OF TRANSPORTATION  

Federal Aviation Administration 

14 CFR Part 39

[Docket No. 90 -N M -9 7 -A D ; Amendment 3 9 - 
8063; AD 91-22-03]

Airworthiness Directives; McDonnell 
Douglas Model DC-9 Series Airplanes, 
Including C -9  (Military); Model D C -9 - 
80 (MD-80) Series Airplanes; and 
Model MD-88 Airplanes

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
a c t io n : Final rule.

s u m m a r y : This amendment adopts a 
new airworthiness directive (AD), 
applicable to McDonnell Douglas Model 
DC-9 series airplanes, which requires 
installation of a “tailcone unsafe” 
indication system and modification of 
the tailcone release actuating 
mechanism shroud. This amendment is 
prompted by instances of tailcone 
departure from the airplane during 
landing roll. This condition, if not 
corrected, could result in a hazard to 
incoming or departing aircraft, 
particularly during night or low visibility 
conditions.
DATES: Effective January 3,1992.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of January 3, 
1992.
a d d r e s s e s : The applicable service 
information may be obtained from 
McDonnell Douglas Corporation, 3855 
Lakewood Boulevard, Long Beach,

California 90801; Attn: Business Unit 
Manager, Technical Publications & 
Technical Administration Support C l-  
L5B (45-60). This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington; or at the Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California; or at the Office of the Federal 
Register, 1100 L Street NW., Room 8401, 
Washington, DC.
FOR FURTHER INFORM ATION C O N TA C T:
Mr. Andrew R. Gfrerer, Aerospace 
Engineer, FAA, Northwest Mountain 
Region, Los Angeles Aircraft 
Certification Office, 3229 East Spring 
Street, Long Beach, California 90806- 
2425; telephone (213) 988-5338. 
SUPPLEMENTARY INFORM ATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, applicable to 
McDonnell Douglas Model DC-9 series 
airplanes, including C-9 (Military); 
Model DC-9-80 series airplanes and 
Model MD-88 airplanes, which requires 
installation of a “tailcone unsafe” 
indication system and modification of 
the tailcone release actuating 
mechanism shroud, was published as a 
notice of proposed rulemaking (NPRM) 
in the Federal Register on July 10,1990 
(55 FR 28223), and as a Supplemental 
NPRM on April 26,1991 (56 FR 19329).

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received.

One commenter supported the 
proposed rule in its entirety.

Two commenters pointed out that a 
conflict exists between McDonnell 
Douglas Service Bulletin 53-199,
Revision 2, dated March 16,1989, which 
is referenced in this proposed rule, and 
McDonnell Douglas Service Bulletin 53- 
245, which is referenced in a separate 
proposed rule [Docket 91-NM-136-AD 
(56 FR 37169, August 5,1991)]. 
Furthermore, McDonnell Douglas 
Service Bulletin 53-245 references 
McDonnell Douglas Service Bulletin 53- 
163, Revision 3, which describes the 
installation of support fitting P/N 
4927640-503 and is the subject of 
another proposed rulemaking action. 
Service Bulletin 53-199, Revision 2, 
describes the installation of support 
fitting P/Ñ 5958379-501 and is the 
subject of this final rule. The 
commenters requested clarification on 
this point. The FAA concurs that a 
conflict does éxist. Subsequent to the 
issuance of the NPRM related to this AD 
action, the FAA reviewed and approved

Revision 3 of McDonnell Douglas 
Service Bulletin 53-199, dated July 15, 
1991. The FAA has also reviewed and 
approved Revision 1 of McDonnell 
Douglas Service Bulletin 53-245, dated 
June 12,1991, which deletes all 
references to McDonnell Douglas 
Service Bulletin 53-163. The final rule 
for this action has been revised to 
require modification of the tailcone 
release handles in accordance with 
Revision 3 of Service Bulletin 53-199, 
Airplanes that have been modified in 
accordance with the original issue, 
Revision 1, or Revision 2 of Service 
Bulletin 53-199 will require no 
additional work.

Three commenters objected to the 
addition of a shroud over the tailcone 
release actuating mechanism on Model 
DC-9-80 series airplanes. These 
commenters stated that there is no 
guidance to accomplish the modification 
and that there is no justification for the 
shroud. In addition, one of these 
commenters stated that there has never 
been a report of the tailcone release 
actuating mechanism being activated 
during flight on any of the airplanes in 
its fleet, and that it is highly unlikely 
that there ever will be. The FAA does 
not concur that the rule is not justified 
with regard to Model CD-9-80 series 
airplanes. As stated in the preamble to 
the Notice, there have been at least two 
incidents involving Model DC-9-80 
series airplanes in which the tailcone 
release mechanism was inadvertently 
activated during flight. The intent of the 
modification required by this Ad action 
is to preclude such activations from 
occurring. With regard to the 
commenters’ concerns over the lack of 
available guidance for accomplishing 
the modification, the FAA concurs that 
no service information has been issued 
yet which contains specific modification 
procedures. However, the 24-month 
compliance period provides ample time, 
such that a suitable modification can be 
developed by affected operators and 
approved by the FAA.

One commenter requested that the 
rule be revised to extend the compliance 
time for the required modification of 
Model DC-9-80 series airplanes due to 
the increased downtime, work hours, 
and costs that will be required. The FAA 
does not concur with this request. In 
developing an appropriate compliance 
time, the FAA considered not only the 
degree of urgency associated with 
addressing the subject unsafe condition, 
but the time necessary to develop a 
modification, provide parts, and 
accomplishing installation during 
operators’ normal maintenance 
schedules. The compliance time, as
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proposed, represents the maximum 
interval of time allowable wherein the 
modification could reasonably be 
developed and accomplished, parts 
could be obtained, and an acceptable 
level of safety could be maintained.

Another commenter asked for a longer 
compliance time in order to wait for the 
release of a McDonnell Douglas service 
bulletin which would provide 
instructions for a consistent method to 
cover the aft bulkhead door tailcone 
release mechanism slot. The FAA does 
not concur with this request. McDonnell 
Douglas is currently developing a 
service bulletin with instructions for this 
modification; the service bulletin is 
scheduled for release in September 1991. 
When submitted, the FAA will review 
the service bulletin and, if satisfactory, 
may approve it as an alternative method 
of compliance with paragraph (e) of the 
final rule. However, in light of the safety 
issues addressed by this AD action, the 
FAA does not consider delaying this 
rule until issuance of the service bulletin 
to be warranted.

Two commenters indicated that the 
plunger in fitting assembly P/N 5958379- 
501, which is part of the modification 
requirement in this AD, is exposed to 
the tailcone environment and is 
susceptible to the accumulation of 
skydrol and dirt which could cause the 
plunger to stick and degrade its 
operation. These commenters suggested 
the use of another fitting which has 
undergone many refinements, has 
proven its reliability, and is called out in 
McDonnell Douglas SB 53-245, no 
revision. The FAA disagrees. Fitting 
assembly P/N 5958379-501 has been 
installed on the MD-80 production line 
since November 2,1987. During the last 
3V4 years this fitting has demonstrated 
its reliability, and there have been no 
reported problems.

Three commenters objected to the 
need for the proposed rule. They stated 
that a functional "tailcone missing" 
system is already required by AD 87-13- 
09, and McDonnell I>ougIas Service 
Bulletin 53-59 contains procedures for a 
modification that prevents a tailcone 
handle from being reset until the catch 
locking cable is reinstalled. The FAA 
does not concur that the AD is not 
necessary. The modification specified in 
McDonnell Douglas Service Bulletin 53- 
59 has never been required by the FAA 
and is not considered an acceptable 
means of notifying the pilot that the 
tailcone is unsafe. Since issuance of AD 
87-13-09, there have been additional 
reports of inadvertent tailcone 
deployment on landing roll. There have 
been seven incidents since April 1,1989. 
Each of the airplanes involved in the

most recent incidents had an operable 
"tailcone mission" indicating system, as 
required by AD 87-13-09. Five of the 
seven recent inadvertent tailcone 
releases involved improper rigging or 
inadvertent activation of the tailcone 
release handle. The requirements of this 
AD action are intended to prevent such 
incidents from occurring.

The format of the final rule has been 
restructured to be consistent with the 
standard Federal Register style.

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed with 
the change previously described. The 
FAA has determined that tbis change 
will neither increase the economic 
burden on any operator nor increase the 
scope of the AD.

There are approximately 1,780 Model 
DC-9 series airplanes (including C-9 
Military], Model DC-9-80 series 
airplanes, and Model MD-88 airplanes 
of die affected design in the worldwide 
fleet. It is estimated that 1,090 airplanes 
of U.S. registry will be affected by this 
AD, that it will take approximately 38 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost will be $55 per manhour. The 
cost of parts to accomplish the 
modifications is estimated to be $1,600 
per airplane. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $4,022,100.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment.

For the reasons discussed above, I 
certify that this action (1] is not a “major 
rule” under Executive Order 12291; (2) is 
not a "significant rule” under DOT 
Regulatory Policies and Procedures (44 
F R 11034, February 26,1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket.
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety.

Adoption of die Amendment

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows:

PART 39— (AMENDED]

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421, and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12,1983); and 14 CFR 11.89.

§ 33.13 fAm endedl

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive:
91-22-03. McDonnell Douglas: Amendment 

39-8063. Docket No. 90-NM-97-AD.
Applicability: Model DC-9 series airplanes 

(including C-9 Military), Model DC-9-80 
(MD-80) series airplanes, and Model MD-88 
airplanes; operating in passenger, passenger/ 
cargo;, or all-cargo configuration; certificated 
in any category.

Compliance: Required as indicated, unless 
previously accomplished.

To prevent unexpected tailcone 
deployment on landing, accomplish the 
following:

(a) Within 24 months after August 8,1987 
(the effective date of Amendment 39-5665, 
AD 87-13-99), install a visual indicating 
means, which is approved by the Manager, 
Los Angeles Aircraft Certification Office 
(AGO), FAA, Transport Airplane Directorate, 
that will signal the appropriate flight crew 
members when the tailcone is not attached to 
the airplane.

Note: Any modification to install a tailcone 
missing indicating system that was 
previously determined by the FAA to comply 
with AD 87-13-09, meets the requirements of 
this paragraph.

Note: Modification is not required on all
cargo configured airplanes for which an 
alternative method of compliance was 
approved for AD 87-13-09» in which the 
tailcone release system has been deactivated 
and the tailcone latches are positively 
retained in the latched position in a manner 
acceptable to the Manager, Los Angeles 
ACO, FAA, Transport Airplane Directorate. 
However, the tailcone release system must be 
reactivated prior to further flight upon 
conversion to a passenger or passenger/cargo 
configuration.

(b) Within 24 months after the effective 
date of this amendment, for airplanes listed 
in McDonnell Douglas Service Bulletin 53- 
199, Revision 3, dated July 15,1991, 
accomplish either paragraph (b)(1) or (b)(2) of 
this AD, as applicable:

(1) Modify airplanes in a passenger or 
passenger/cargo configuration by installing 
the “tailcone unsafe” indicating system in 
accordance with paragraph 2. of the 
Accomplishment Instructions of McDonnell 
Douglas Service Bulletin 53-199, Revision 3, 
dated July 15,1991. Modification previously
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accomplished in accordance with McDonnell 
Douglas Service Bulletin 53-199, dated 
November 25,1987; Revision 1, dated March 
22,1988; or Revision 2, dated March 17,1989, 
is considered to comply with the 
requirements of this paragraph.

(2) Modify airplanes in an all-cargo 
configuration by deactivating the tailcone 
release system in a manner approved by the 
Manager, Los Angeles ACO, FAA, Transport 
Airplane Directorate. However, the tailcone 
release system must be reactivated and the 
procedures specified in paragraph (b)(1) of 
this AD must be accomplished prior to further 
flight upon conversion to a passenger or 
passenger/cargo configuration.

(c) For Model DC-9-80 (MD-80) series 
airplanes and Model MD-88 airplanes: within 
24 months after the effective date of this 
amendment, modify the tailcone release 
actuating mechanism shroud by installing a 
cover over the slot so Ihe mechanism is not 
exposed to the cabin. This modification must 
be accomplished in a manner approved by 
the Manager, Los Angeles ACO, FAA, 
Transport Airplane Directorate.

(d) Upon accomplishment of the procedures 
specified in paragraph (b)(1) of the AD, the 
requirements of paragraph (a) of this AD are 
no longer applicable and the visual indicating 
means installed in accordance with that 
paragraph may be removed.

(e) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft Certification Office (ÁCO), 
FAA, Transport Airplane Directorate.

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the Manager, Los Angeles 
ACO.

(f) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD.

(g) The installation of the “tailcone unsafe" 
indicating system shall be done in 
accordance with McDonnell Douglas Service 
Bulletin 53-199, Revision 3, dated July 15,
1991. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from McDonnell Douglas Corporation, 3855 
Lakewood Boulevard, Long Beach, California 
90848; Attn: Business Unit Manager,
Technical Publications & Technical 
Administration Support C1-L5B (45-60).
Copies may be inspected at the FAA,
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington; or at the Los Angeles 
Aircraft Certification Office, 3229 East Spring 
Street, Long Beach, California; or at the 
Office of the Federal Register, 1100 L Street 
NW., room 8401, Washington, DC.

This amendment (39-8063, AD 91-22-03) 
becomes effective on January 3,1992.

Issued in Renton, Washington, on October 
7,1991.
Darrell M . Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-28611 Filed 11-27-91; 8:45 am] 
BILUNG COOE 4910-13-M

Office of the Secretary 

14 CFR Part 255

[Docket No. 46494; Amendment No. 255-7]

RIN 2105-AB47

Computer Reservation System (CRS) 
Regulations

AGENCY: Office of the Secretary, 
Department of Transportation. 
a c t i o n : Final rule.

SUMMARY: The Department is extending 
the expiration date of its existing rules 
on computer reservations systems 
(CRSs) (14 CFR part 255) to May 31,
1992, to enable the Department to 
complete its rulemaking on whether 
those rules should be renewed for a 
longer period and, if so, with what 
changes.
EFFECTIVE D A TE : November 29,1991.
FOR FURTHER INFORM ATION C O N T A C T  
Thomas Ray or Gwyneth Radloff, Office 
of the General Counsel, 400 7th St., SW., 
Washington, DC 20590, (202) 366-4731 or 
366-9305, respectively.
SUPPLEM ENTARY INFORMATION:

Introduction
The Department’s rules governing 

computer reservations systems (CRSs) 
operated in the United States, 14 CFR 
part 255, originally adopted by the Civil 
Aeronautics Board (the “Board”) in 1984, 
provided that they would expire on 
December 31,1990. We began this 
proceeding in order to determine 
whether we should readopt the rules 
and, if so, whether we should modify 
them. We accordingly issued an 
Advance Notice of Proposed 
Rulemaking requesting comments on 
these issues. Advance Notice of 
Proposed Rulemaking, Computer 
Reservations Systems, 54 FR 38870 
(September 21,1989). Because of the 
large number of comments that were 
filed, and the complexity of the issues, 
we could not complete this rulemaking 
by the rules’ original expiration date.
We therefore amended § 255.10(b) of the 
rules to change the termination date 
from December 31,1990, to November
30,1991, 55 FR 53149 (December 27,
1990). Several parties filed comments on 
our proposal to take that action, but no 
one opposed it.

We thereafter issued a notice of 
proposed rulemaking (NPRM) with our 
tentative conclusions on whether the 
rules should be readopted and modified, 
56 FR 12586 (March 26,1991). We 
tentatively concluded that the rules 
should be readopted with some changes.

We received a large number of 
comments and reply comments on the 
NPRM from the Department of Justice, 
U.S. vendors, major U.S. and foreign 
airlines, many travel agencies and the 
travel agency trade associations, and 
others. Their comments expressed a 
wide range of views and advocated 
many changes to our proposals (along 
with some proposals that we should 
have no CRS rules). In addition, we 
decided to grant Northwest’s request for 
additional information on system 
reliability. Order 91-8-63 (August 30, 
1991). The complexity of the issues and 
our decision to seek additional 
information on CRS reliability have 
prevented us from issuing a final rule by 
the November 30,1991, expiration date.

We therefore proposed to extend the 
rules’ expiration date to May 31,1992, 56 
FR 57603 (November 13,1991). We 
tentatively determined that the current 
rules should be maintained for another 
six months in order to prevent the 
disruption that would occur if the rules 
expired and if we later adopted the 
same or similar rules.

Comments

We received comments on our 
proposal to change the rules' 
termination date form Covia 
Partnership, the owner of the second- 
largest CRS, Apollo; United Airlines, 
Covia’s principal owner; and Worldspan 
L.P. They do not oppose the proposed 
extension of the current rules. Covia 
alleges that the uncertainty in the 
industry over the terms of our final rules 
is itself causing some disruption and 
accordingly encourages us to expedite 
our completion of the rulemaking.
United, on the other hand, states that on 
balance it believes that we should take 
enough time to thoroughly investigate 
any rule changes. Worldspan alleges 
that the Department should expedite its 
adoption of final rules, since the current 
rules assertedly do not prevent 
competitive abuses by the major 
vendors.

Need for Extending the Expiration Date
After considering the comments, we 

have determined to adopt our proposal 
to amend § 255.10(b) to change the rules' 
expiration date to May 31,1992. We 
obviously will be unable to complete the 
rulemaking on whether the rules should 
be readopted, with or without changes,


