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Corrections

This section of the FEDERAL R EGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

DEPARTMENT OF COMMERCE

Agency Information Collection Under 
Review by the Office of Management 
and Budget (OMB)

Correction

In notice document 91-22361 
appearing on page 47064, in the issue of 
Tuesday, September 17,1991, in the 
second column, the file line was omitted 
and should read as follows “[FR Doc. 91- 
22361, Filed 9-16-91; 8:45 am]”.
BILLING COOE 1505-01-0

COMMODITY FUTURES TRADING 
COMMISSION

New York Mercantile Exchange 
Proposed Contracts

Correction

In notice document 91-26520 beginning 
on page 56410 in the issue of Monday, 
November 4,1991, make the following 
correction:

On page 56410, in the third column, 
under d a t e s , in the second line 
“January 3,1992" should read 
“December 4,1991".
BILLING CODE 1505-01-0

FEDERAL HOUSING FINANCE BOARD 

12 CFR Part 932 

INo. 91-559]

Eligibility and Financial Disclosure 
Requirements for Directors of the 
Fedral Home Loan Banks

Correction

In rule document 91-26825 appearing 
on page 56929 in the issue of Thursday, 
November 7,1991, make the following 
correction:

§ § 932.18,932.21,932.23 [Corrected]

On page 56920, in the second column, 
in the next to the last line, “3068” should 
read “3069”.
BILLING CODE 1505-01-0

FEDERAL HOUSING FINANCE BOARD 

12 CFR Parts 922,931, and 932 

[No. 91-509]

Eligibility and Financial Disclosure 
Requirements for Directors of the 
Federal Home Loan Banks; and 
Responsibilities and Conduct for the 
Board of Directors of the Federal 
Housing Finance Board

Correction

In rule document 91-25688 beginning 
on page 55205 in the issue of Friday, 
October 25,1991, and corrected on page 
56691 in the issue of Thursday, 
November 6,1991, make the following 
correction:

On page 55210, in the 1st column, in 
the first full paragraph, in the 19th line, 
“represent” should read “represents”.
BILLING CODE 1505-01-0

DEPARTMENT OF TH E INTERIOR

Bureau of Land Management

[OR-943-01-4214-10; GP1-367, OR-47552]

Proposed Withdrawal and Opportunity 
for Public Meeting; Oregon

Correction

In notice document 91-22864 beginning 
on page 47804 in the issue of Friday, 
September 20,1991, make the following 
corrections:

1. In the second column, in the land 
description, in the first line, after “Sec. 
34” insert a comma.

2. In the same column, in the land 
description, in the third line, remove the 
coma appearing after the 3rd “ EVa".
BILUNG CODE 1505-01-0

Federal Register 

Voi. 56, No. 226 

Friday, November 22, 1991

DEPARTMENT OF THE INTERIOR

National Park Service

Shenandoah National Park; Draft 
Environmental Impact Statement for 
U.S. Route 340

Correction

In notice document 91-6861 appearing 
on page 12258 in the issue of Friday, 
March 22,1991, in the first column, in 
the file line at the end of the document, 
“FR Doc. 91-6361” should read “FR Doc. 
91-6861”.
BILLING CODE 1505-01-D

INTERSTATE COMMERCE 
COMMISSION

[Docket No. AB-52; Sub-No. 73X]

The Atchison, Topeka and Santa Fe 
Railway Company-Abandonment 
Exemption-in Buchanan County, MO

Correction

In notice document 91-22269 
appearing on page 46804 in the issue of 
Monday, September 16,1991, in the 
second column, in the file line at the ena 
of the document, “FR Doc. 91-22264” 
should read “FR Doc. 91-22269".
BILLING CODE 158501-0

DEPARTMENT OF JUSTICE

Antitrust Division

National Cooperative Research 
Notification; Center for Emissions 
Control, Inc.

Correction

In notice document 91-26623 
appearing on page 56528 in the issue of 
Tuesday, November 5,1991, make the 
following correction:

In the second column, in the second 
full paragraph, in the last line “May 13" 
should read “May 31”.
BILUNG CODE 1505-01-D
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Part II

Department of 
Agriculture
Agricultural 
Marketing Service
7 CFR Part 1001, et ai.
Milk in the New England and Other 
Marketing Areas; Recommended Decision 
and Opportunity to File Written 
Exceptions on Proposed Amendments to 
Tentative Marketing Agreements and to 
Orders; Proposed Rule
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1001,1002,1004,1005, 
1006,1007,1011,1012,1013,1030, 
1032,1033,1036,1040,1044,1046, 
1049,1050,1064,1065,1068,1075, 
1076,1079,1093,1094,1096,1097, 
1098,1099,1106,1108,1124,1126, 
1131,1134,1135,1137,1138,1139

[Docket No. AO-14-A64, etc; DA-90-017; 
RIN: 0581-AA37]

Milk in the New England and Other 
Marketing Areas; Recommended 
Decision and Opportunity to File 
Written Exceptions on Proposed 
Amendments to Tentative Marketing 
Agreements and to Orders

7 CFR 
part Marketing area AO Nos.

1001
1002
1004
1005
1006 
1007 
1011 
1012 
1013 
1030 
1032

New England..................
New York-New Jersey....
Middle Atlantic...............
Carolina.........................
Upper Florida............. ....
Georgia..........................
Tennessee Valley..........
Tampa Bay....................
Southeastern Florida......
Chicago Regional..........
Southern Illinois-Eastern

AO-14-A64 
AO-71-A79 
AO-160-A67 
AO-388-A3 
AO-356-A29 
AO-366-A33 
AO-251-A35 
AO-347-A32 
AO-286-A39 
AO-361-A28 
AO-313-A39

Missouri.
1033
1036

1040
1044

Ohio Valley.................
Eastern Ohio-Western 

Pennsylvania.
Southern Michigan.....
Michigan Upper 

Peninsula.

AO-166-A60 
AO-179-A55

AO-225-A42
AO-299-A26

1046 Louisville-Lexington-
Evansville.

AO-123-A62

1049
1050
1064
1065 
1068
1075

1076 
1079
1093
1094
1096
1097
1098
1099 
1106 
1108 
1124 
1126 
1131
1134
1135

Indiana.............................
Central Illinois..................
Greater Kansas City........
Nebraska-Western Iowa...
Upper Midwest...............J
Black Hills, South 

Dakota.
Eastern South Dakota.....
Iowa--------------------------
Alabama-West Florida.....
New Orleans-Mississippi..
Greater Louisiana............
Memphis, Tennessee......
Nashville, Tennessee......
Paducah, Kentucky.........
Southwest Plains_______
Central Arkansas.............
Pacific Northwest..........
Texas________ - ---- -------
Central Arizona...............
Western Colorado...........
Southwestern Idaho-

AO-319-A38
AO-355-A27
AO-23-A60
AO-86-A47
AO-178-A45
AO-248-A21

AO-260-A30 
AO-295-A41 
AO-386-A11 
AO-103-A53 
AQ-257-A40 
AO-219-A46 
AO-184-A55 
AO-183-A45 
AO-210-A52 
AO-243-A43 
AO-368-A19 
AO-231 -A60 
AO-271-A29 
AO-301-A22 
AO-380-A9

Eastern Oregon.
1137
1138
1139

Eastern Colorado. 
Rio Grande Valley 
Great Basin.........

AO-326-A26 
AO-335-A36 
AO-309-A30

AGENCY: Agricultural Marketing Service, 
USDA.
A CTIO N : Proposed rule.

s u m m a r y : This recommended decision 
deals with a wide variety of industry

proposals to amend all Federal milk 
marketing orders. The issues addressed 
in this decision include: Class I (bottling) 
milk prices; Class II (soft products) milk 
prices; classification of milk used in the 
various products; and the treatment of 
reconstituted milk under the orders. The 
recommendations in this decision are 
based on evidence received at a 43-day 
hearing held in September, October and 
November 1990. Very briefly stated, the 
actions recommended include: (1) 
Providing three uniform classes of milk 
use in all the orders; and (2) changing 
the pricing of reconstituted fluid milk 
products made from concentrated milk 
or nonfat dry milk.
D ATES: Comments are due on or before 
December 31,1991.
ADDRESSES: Comments (four copies) 
should be filed with the Hearing Clerk, 
room 1083, South Building, United States 
Department of Agriculture, Washington, 
DC 20250.
FOR FURTHER INFORMATION C O N TA C T: 
Richard A. Glandt, Marketing Specialist, 
USDA/AMS/Dairy Division, Order 
Formulation Branch, Room 2968, South 
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 720-4829. 
SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of sections 556 and 557 of 
title 5 of the United States Code and, 
therefore, is excluded from the 
requirements of Executive Order 12291.

The Regulatory Flexibility Act (5 
U.S.C. 601-612) requires the Agency to 
examine the impact of a proposed rule 
on small entities. Pursuant to 5 U.S.C. 
605(b), the Administrator of the 
Agricultural Marketing Service has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. The 
amendments would promote orderly 
marketing of milk by producers and 
regulated handlers.

When this proceeding was initiated, 
the Notice of Hearing listed separately 
the Lubbock-Plainview, Texas (part 
1120); the Texas Panhandle (part 1132); 
and Rio Grande Valley (part 1138) 
orders. A hearing on a merger of these 
three orders was held in December 1989. 
As a result of that hearing, the three 
orders will be merged effective 
December 1,1991, under the name of the 
New Mexico-West Texas order, which 
will be 7 CFR part Number 1138. 
Therefore, all proposed order language 
in connection with this proceeding is in 
terms of the merged order. In future 
documents in this proceeding, the New 
Mexico-West Texas order will replace 
the three orders named above. Prior 
documents in this proceeding:

Advance Notice o f Proposed 
Rulemaking: Issued March 29,1990; 
published April 3,1990 (55 F R 12369).

Notice o f Hearing: Issued July 11,
1990; published July 17,1990 (55 FR 
29034).

Extension of Time for Filing Briefs 
and Reply Briefs: Issued March 28,1991; 
published April 3,1991 (56 FR 13603).

Preliminary Statement

Notice is hereby given of the filing 
with the Hearing Clerk of this 
recommended decision with respect to 
proposed amendments to the tentative 
marketing agreements and the orders 
regulating the handling of milk in the 
New England and other marketing 
areas. This notice is issued pursuant to 
the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), and the 
applicable rules of practice and 
procedure governing the formulation of 
marketing agreements and marketing 
orders (7 CFR part 900).

Interested parties may file written 
exceptions to this decision with the 
Hearing Clerk, U.S. Department of 
Agriculture, Washington, DC 20250, by 
December 31,1991. Four copies of the 
exceptions should be filed. All written 
submissions made pursuant to this 
notice will be made available for public 
inspection at the office of the Hearing 
Clerk during regular business hours (7 
CFR 1.27(b)).

The proposed amendments set forth 
below are based on the record of a 
public hearing held from September 5, 
1990, through November 20,1990, at Eau 
Claire, Wisconsin; Minneapolis, 
Minnesota; St. Cloud, Minnesota; 
Syracuse, New York; Tallahassee, 
Florida; and Irving, Texas, with respect 
to tentative marketing agreements and 
to the orders regulating the handling of 
milk in all Federal milk marketing areas 
pursuant to the notice of hearing issued 
July 11,1990, and published July 17,1990 
(55 FR 29034). The material issues on the 
record of the hearing relate to:

1. Class I milk pricing and related 
issues;

2. Class II milk pricing and related 
issues;

3. Product classification; and
4. Pricing of concentrated and 

reconstituted milk.

Findings and Conclusions

The following findings and 
conclusions on the material issues are 
based on evidence presented at the 
hearing and the record thereof:
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Background
This proceeding was initiated in 

response to concerns voiced by 
midwestern dairy farm groups about the 
Federal milk marketing order program, 
and particularly about those provisions 
relating to Class I prices.

Federal milk marketing orders classify 
milk according to its use. Most orders 
have three classes: Class I includes 
primarily beverage milk; Class II 
consists primarily of fluid cream items 
plus “soft” products, such as cottage 
cheese, ice cream and yogurt. Class III 
consists primarily of “hard” 
manufactured products, including butter, 
nonfat dry milk and hard cheeses. Each 
class has a specific price, with Class I 
being the highest, Class II being an 
intermediate price and Class III being 
the lowest price.

Class I milk prices since the mid- 
1960’s and early 70’s have been 
determined by adding a market-specific 
Class I differential to the Minnesota- 
Wisconsin (M-W) price, which more 
recently has been for the second 
preceding month. The differentials 
currently vary from $1.20 per 
hundredweight at Minneapolis, 
Minnesota, to $4.18 per hundredweight 
at Miami, Florida.

This basic system of pricing was 
developed over a long period of time. 
Prior to Congress’ passage of the Food 
Security Act of 1985, the Class I 
differentials had not been significantly 
changed in nearly 20 years. However, on 
May 1,1986, Class I differential 
increases mandated by Congress in the 
Food Security Act of 1985 were 
implemented in 35 of the orders. 
Congress also specified that none of the 
differentials could be reduced for a two- 
year period beginning May 1,1986. 
Congress took this action because the 
then-current differentials, which 
reflected a hauling cost of 1.5 cents per 
hundredweight per 10 miles, no longer 
covered the costs of hauling milk.

The Class I differential increases 
implemented on May 1,1986, varied 
from $.08 per hundredweight for the 
Upper Midwest order to $1.03 per 
hundredweight for the Southeastern 
Florida order. Since then, increasing 
dissatisfaction with the resulting Class I 
pricing structure of Federal milk orders 
has been voiced by various Upper 
Midwest parties. Others across the 
country also expressed various 
criticisms about the program.

On March 29,1990, the Secretary 
announced that USDA would hold a 
national hearing on milk marketing 
orders to “* * * determine whether 
reasons exist to change current Federal 
milk orders.” The main issues at the

hearing would be: (1) Class I pricing 
differentials, (2) multiple base points for 
pricing, (3) pricing of reconstituted milk, 
and (4] pricing of Class II milk. 
Concurrently, the Administrator of the 
Agricultural Marketing Service issued 
an Advance Notice of Proposed 
Rulemaking inviting any interested 
person to submit proposals on the main 
issues. Proposals were to be mailed by 
May 31,1990.

A Notice of Hearing was issued*on 
July 11,1990, setting forth 70 proposals 
that would be considered and 
announcing the dates and locations of 
the hearing. The hearing began 
September 5,1990, in Eau Claire, 
Wisconsin, and concluded on November 
20,1990, in Irving, Texas. Other sessions 
were held in Minneapolis and St. Cloud, 
Minnesota, Syracuse, New York, and 
Tallahassee, Florida. In all, the hearing 
lasted 43 days and produced about
10,000 pages of transcript, 237 exhibits, 
and an estimated 3,000 pages of 
Officially Noticed documents.

About 200 witnesses participated in 
the hearing. Rather than attempting to 
detail or summarize the testimony of 
each person or organization we are 
providing a detailed list of hearing 
participants, except that we have not 
identified by name some 25 dairy 
farmers who testified. Thus, recognition 
of the hearing participants is provided 
without reiterating who said what in 
regard to the Class I and Class II price 
issues. This will aid in keeping this 
document a reasonable length.

The following list of hearing 
participants is grouped according to 
affiliation:
Dairy Farm er Cooperatives & Other 
Farm er Organizations
Agri-Mark, Inc.
Alabama Farmers Federation 
American Farm Bureau Federation 
Bear Lake Milk Cooperative 
Central Milk Producers Cooperative 

(CMPC), consisting of the following 
organizations: A-G Cooperative 
Creamery, Alto Dairy Cooperative, 
Associated Milk Producers Inc., 
Golden Guernsey Dairy Cooperative, 
Greenwood Milk Producers 
Cooperative, Independent Milk 
Producers Cooperative, Lake to Lake 
Cooperative (a Division of Land 
Q’Lakes, Inc.), Manitowac Milk 
Producers Cooperative, Mid-America 
Dairymen Inc., Midwest Dairymens 
Company, Milwaukee Cooperative 
Milk Producers, Southern Milk Sales, 
Inc., Wisconsin Dairies Cooperative, 
and Woodstock Progressive Milk 
Producers Association.

Coalition of Northeastern Dairy Farmers 
(CONE), consisting of the following

organizations: Agri-Mark, Inc., Allied 
Federated Cooperatives, Inc., Cabot 
Farmers’ Cooperative Creamery 
Company, Dairylea Cooperative, Inc., 
Eastern Milk Producers Cooperative 
Association, Inc., Niagra Milk 
Cooperative, Inc., St. Albans 
Cooperative Creamery, Inc., Upstate 
Milk Cooperatives, Inc., and Regional 
Cooperative Marketing Agency, Inc. 

Darigold Inc.
2Dairymen’s Creamery Association, Inc. 
Farm Bureau Federations of North 

Carolina, South Carolina, Georgia, 
Tennessee, and Virginia 

Farmers Union Milk Marketing 
Cooperative (FUMMC)

Land O’Lakes, Inc.
Louisiana Farm Bureau 
Lowville Producers Dairy Co-Op 
Maine Farm Bureau 
Mid-America Dairymen, Inc. (Mid-Am) 
Milk Marketing, Inc. (MMI)
National Family Farm Coalition 
National Farmers’ Organization (NFO) 
National Milk Producers Federation 

(NMPF)
New York Farm Bureau 
New York State Grange 
North Dakota Milk Producers 

Association and the North Dakota 
Dairy Industries Association 

Penn Marva Dairymen’s Federation 
(Penn Marva), consisting of the 
following organizations: Atlantic 
Dairy Cooperative, Mid-Atlantic 
Division of Dairymen, Inc., Maryland 
Virginia Milk Producers Cooperative 
Association, and Valley of Virginia 
Cooperative Milk Producers 
Association

Pennsylvania Farmers’ Association 
Dairy Committee 

Pennsylvania Farmers Union and 
Northern Tier Milk Cooperative 

Pennsylvania State Grange 
Prairie Farms Dairy, Inc. (PFD)
Producers Equalization Committee 

(PEC), consisting of the following 
organizations: Michigan Milk 
Producers Association, Independent 
Cooperative Milk Producers 
Association, and the National Farmers 
Organization

Rusk County (Wisconsin) Farm Bureau 
Southern Coalition of Dairy Farmers 

(SCDF), consisting of the following 
organizations: Associated Dairy 
Farmers, Inc., Associated Milk 
Producers, Inc. (Southern Region), 
Carolina Dairies, Carolina Jersey Milk 
Producers Association, Carolina 
Virginia Milk Producers Association, 
Coble Dairy Products Cooperative, 
Inc., Dairymen, Inc., Edisto Milk 
Producers Association, Florida Dairy 
Farmers Association, Gulf Coast 
Dairymen, Gulf Dairy Association,
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Inc., Land-O-Sun Independent 
Producers, Mountain Milk Producers 
Association, Palmetto Milk Producers 
Association, Piedmont Milk Sales,
Inc., Southern Milk Sales, Lux, and 
Tampa Independent Dairy Farmers 
Association, Inc.

Texas Farm Bureau 
Texas Farmers Union 
United Dairy Services 
United Oneida-Lewis Milk Producers 
Upper Midwest Federal Order Coalition 

(UMWFOC), consisting of the 
following organizations: Iowa Dairy 
Products Association, Minnesota 
Association of Cooperatives, 
Minnesota Farm Bureau, Minnesota 
Farmers Union, Minnesota Milk 
Producers Association, Wisconsin 
Farm Bureau Federation, Wisconsin 
Farmers Union, Wisconsin Federation 
of Cooperatives, A-G Cooperative 
Creamery. Alto Dairy Cooperative, 
Associated Milk Producers, Inc. 
(Morning Glory Farms Region), 
Associated Milk Producers, Inc.
(North Central Region), Ellsworth 
Cooperative Creamery, Farmers 
Union Milk Marketing Cooperative, 
First District Association, Glencoe 
Butter and Produce, Land O’Lakes,
Inc., Manitowac Milk Producers Co
op, Milwaukee Co-op Milk Producers, 
Plainview Milk Products Association, 
Swiss Valley Farms Co., Wisconsin 
Dairies Cooperative, Minnesota 
Department of Agriculture, and 
Wisconsin Department of Agriculture, 
Trade and Consumer Protection 

Western Dairymen Cooperative. Inc. 
(WDCI)

Wisconsin Farm Bureau Federation 
Women Involved in Farm Economics 

(WIFE)
Proprietary Handlers and Handler 
Organizations
Americana Foods, Inc., Moraingstar 

Foods, Inc., Blue Bell Creameries, Inc., 
Hunter Jersey Farms, Inc., Hygeia 
Dairy Company, Inc., and Pine State 
Creamery Company (Americana et al.) 

Anderson-Erickson Dairy Company 
Borden Company 
Dean Foods Co.
Farm Fresh 
Galloway Company 
Gold StaT Dairy 
Hershey Chocolate, USA 
Hunter Jersey Farms, Inc.
Kraft General Foods, Inc.
Kroger Company
Lamers Dairy, Hansens Dairy, Oberweis 

Dairy, Seeger’s Dairy, Inc., Stoer Dairy 
(Lamers et al.)

Lifeway Foods, Inc.
Marigold Foods 
Malone & Hyde Dairy
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Milk Industry Foundation and 
International Ice Cream Association 
(MIF/IICA)

Momingstar Foods, Inc., Hunter Jersey 
Farms, Inc., Hygeia Dairy Company, 
Inn, Pine State Creamery Company 
(Momingstar et al.)

Nestle Foods Corporation 
Northeast Ad Hoc Federal Order 

Committee (NEFOC), composed of the 
following entities: Crowley Foods,
Inc„ Durling Farms, Farmland Dairies, 
Inc., Hi*. Hood, Inc., Johanna Dairies, 
and Middlebrook Dairy 

Nutrasweet Company 
Southern Foods Group 
Trade Association of Proprietary Plants 

(TAPP)
Turner’s Dairy 
United States Cheesemakers 

Association, Wisconsin Cheese 
Makers Association, Ohio Swiss 
Cheese Association, American 
Producers of Italian Type Cheese 
Association [U.S. Cheesemakers et 
al.)

Wells Dairy
Individual Dairy Farmers

A total of 25 individual dairy farmers 
testified at this hearing. They include 2 
dairy farmers from New York; 3 from 
Pennsylvania; 7 from Wisconsin; and 13 
from Minnesota.
U.S. M embers o f Congress, Governors, 
State Representatives; and Candidates
Senator James M. Jeffords, Vermont 
Steve Kerr for 25 members of the House 

of Representatives from the 
northeastern states of the U.S.

John McCann, New York State 
Legislator

Marc Smith for Congresswoman Louise 
Slaughter, New York 

Leslie Rowan for Congressman 
Sherwood L. Boehlert, New York 

Jim O’Connor for Congressman James T. 
Walsh, New York

R. Stephen Hawley, New York State 
Legislator

James Ziegeweid, Candidate for U.S.
House of Representatives, Wisconsin 

Al Baldus, Wisconsin State 
Assemblyman

Congressman Steven Gunderson, 
Wisconsin

Congressman David R. Obey, Wisconsin 
Al Zepp for Congressman Robert W.

Kastenmeier, Wisconsin 
Virgil Roberts, Wisconsin State 

Assemblyman
Senator Robert Kasten, Wisconsin 
Tommy Thompson, Governor of 

Wisconsin
Brenda Kettleson for Senator Herb Kohl, 

Wisconsin
Congressman Arlan Stangeland, 

Minnesota

1991 /  Proposed Rides

Steve Wenzel, Minnesota State 
Legislator

Sylvester Uphus, Minnesota State 
Legislator

Federal and State Government 
Witnesses
Carolyn Liebrand, Agricultural 

Cooperative Service, USDA, for the 
Economic Research Service, USDA 

Deputy Commissioner of Agriculture, 
Vermont, for the Commissioner 

Director, Dairy Division, Georgia 
Department of Agriculture 

U.S. Department of Justice, Antitrust 
Division

Representatives from 16 Market 
Administrator Offices of the 
Agricultural Marketing Service (AMS), 
USDA

Other Witnesses
Dr. Robert E. Jacobson, Professor, 

Department of Agricultural 
Economics, Ohio State University, at 
the request of Milk Marketing, Inc. 

James N. Putnum, Farm Credit Banks of 
Springfield, Massachusetts 

Milo Olsen, Retired County Agent, 
Wisconsin

Dr. Emerson Babb, Professor, Food and 
Resource, Economics Department, 
University of Florida 

Dr. Jerome Hammond, Professor, 
Department of Agricultural and 
Applied Economics, University of 
Minnesota

1. Class I Milk Pricing and Related 
Issues

No changes should be made in the 
Class I differentials on the basis of this 
record. The Notice of Hearing contained 
35 proposals on the Class I price issue. 
Four of those (A -l, A-2, A-3 and A-6) 
involved eliminating or reducing 
significantly the Grade A and distance 
differential components of Class I 
prices.

Proposals A -l and A-3 involved the 
Grade A differentials, while A-2 and A - 
6 involved distance differentials. There 
was no sworn testimony in support of 
proposals A-3 and A-6. Testimony in 
support of proposals A -l and A-2 was 
presented by a witness for the 
Department of Justice as part of its 
entire presentation on the general 
desirability, in its view, of deregulating 
the milk industry.

Proposals A-4 and A-5 would merge 
orders to result in four to eight regional 
orders of more or less equal Class I 
utilization. Proposal A-4 also would 
have based the prices to be paid 
producers on a single site in a milk 
surplus area in each such region, 
including adjustments for volume,
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market, and production differentials and 
the grade or quality of milk purchased. 
The total amount of such adjustments 
would be not less than $1.12 per 
hundredweight of milk having 3.5 
percent milkfat. There also was no 
sworn testimony in support of either of 
these proposals.

Numerous parties spoke in opposition 
to all of the proposals listed above.

Proposal A-7 called for eliminating 
the Glass I differential increases 
included in the Food Security Act of 
1985, or establishing a uniform system of 
determining Class I differentials that 
would be fair to all dairy producers in 
Federal orders. The latter concept alone 
was proposal A-8. There was no sworn 
testimony in support of either proposal. 
However, several parties specifically 
opposed adoption of the proposals 
because there was no detail provided on 
the notion of "fairness”.

Proposal A-9 in the Notice of Hearing 
called for the Class I milk price to be 
tied to an escalator formula representing 
the cost of production plus a return on 
equity as well as a true representative 
figure for management. At the hearing, a 
witness for the proponent (Pennsylvania 
Farmers Union) modified the proposal to 
provide a “floor price” on Class III milk 
at $14.00 per hundredweight, which 
would be adjusted for inflation twice a 
year. Also, modified Class I differentials 
should reflect the total cost of 
transportation and be adjusted twice 
each year for inflation. Thus, the 
modified proposal became similar, in 
concept, to proposals A-10 (proposed by 
MMI) and A -ll  (proposed by the 
Producers Equalization Committee), 
which proposed basic formula "floor 
prices” of $10.60 and $11.00, 
respectively.

Several witnesses testified on 
proposal A-9 as included in the Notice 
of Hearing, apparently unaware that the 
proponents had modified, or would 
modify, the proposal. As a result, there 
was considerable testimony presented 
regarding the cost of production for milk 
in various areas. Although many 
witnesses indicated a strong belief that 
cost of production should be a factor in 
determining Class I milk prices under 
Federal orders, no one offered any 
specific mechanism for doing so. Five 
witnesses spoke in opposition to 
proposal A-9. Further discussion 
relative to costs of producing milk 
appears later in discussing the Class I 
price issue.

Proponents of specifying a floor under 
Federal order milk prices generally 
expressed the view that such action 
would remove price fluctuations so that 
producers can better plan their dairy 
operations. They also claimed that it

would provide a greater incentive to 
have milk made available for Class I use 
during a falling M-W price, it would 
assure an equal cost to handlers, rather 
than relying so heavily on over-order 
charges, and it would assure an 
adequate supply of Class I milk to 
consumers. Opposition to "flooring” 
prices was presented on behalf of the 
Milk Industry Foundation and Borden, 
Inc., and in briefs by Anderson-Erickson 
Dairy, Co., Marigold Foods, and the 
Southern Foods Group.

Proposal A-12 in the hearing notice 
called for a Class I differential of $1.00 
over the Class II price (when set at the 
M-W price) nationwide. The Class I 
differential would be increased 
temporarily to attract more milk, if 
needed. Also, a Class I transportation 
differential (amount unspecified) would 
be added to the Class I price nationwide 
to pay handlers 75 percent of the cost of 
hauling milk more than 100 miles to 
meet local needs. There was no sworn 
testimony in support of this proposal. 
However, five witnesses voiced strong 
opposition to the proposal.

Proposal A-13, (by Lamers Dairy, Inc., 
et al.) specified that the Class I milk 
price for all orders should be the basic 
formula price for the second preceding 
month plus $0.75. At the hearing the 
proponent modified the proposal so that 
the differential on all classes would be 
$0.30.

In support of this proposal, the 
proponent offered the following points:

(a) Class differentials are no longer 
needed to attract Grade A producer milk 
since the supply of Grade A milk is more 
than adequate.

(b) The manufacturing market over the 
five-year period 1984-1988 averaged 
$0.47 higher than the announced M-W  
price, with a low of $0.29.

(c) Over-order premiums are paid to 
producers in almost every area in the 
country. Plants will continue to pay 
producers a price high enough to ensure 
themselves an adequate supply.

(d) A 30-cent differential on all classes 
would still reward dairy farmers for 
producing Grade A milk, as opposed to 
producing manufacturing grade milk.

The proponent contended that this 
proposal would result in a free, 
competitive market, with over-order 
charges setting actual prices, simpler 
orders to administer, no location 
adjustments, no inefficient movements 
of milk, and would be a step toward 
deregulation of business by the 
government This would best protect the 
interests of producers and consumers, in 
proponent’s view.

There was no other supporting 
testimony. Opposition was voiced by 
two parties which opposed any

reduction of Class I differentials and 
elimination of classified pricing. One 
party maintained that the proposal is 
based on false perceptions about the 
nature of Federal order markets.

Proposals A-14 and A-15 would 
specify Class I differential amounts at 
certain cities and change the Class I 
differentials for six orders back to what 
they were prior to May 1,1986. These 
proposals were abandoned.

Proposal A-18 proposed a new set of 
Class I differentials in all Federal order 
markets in order to restore the 
alignment of Class I prices that existed 
prior to May 1,1986. The proposal, as 
modified at the hearing amounted to 
increasing the differentials in a pattern 
such that the increases due to the Food 
Security Act of 1985 plus the changes 
now being proposed would total a 
minimum 69-cent increase in all orders 
east of the Rocky Mountains. The only 
decrease proposed was a minus 12 cents 
for the Texas order. Increases were not 
proposed for orders in the Far West and 
the Southeast.

Proposal A-16 was combined with 
proposal A-30, which would establish 
transportation credits for handlers 
receiving Class I or Class II milk at a 
rate that would compensate the party 
responsible for shipping the milk for 80 
percent of its transportation costs. The 
proposed rate would be 2.8 cents per 
hundredweight per 10 miles for 
supplemental milk, which was defined 
as inter-order movements of milk. The 
monies to fund the transportation 
credits would come from the higher 
differentials proposed in A-16, and from 
an increase in the Class II differential to 
50 cents (proposal B-l). The funds 
would be paid out as transportation 
credits to handlers operating distributing 
plants on receipts of supplemental milk 
and in the form of a fluid market 
differential to producers whose milk is 
received at a distributing plant or a 
supply plant that ships milk to a fluid 
distributing plant. The testimony offered 
by a witness for the proponent offered 
details of exactly how these payments 
would be calculated. The basic reason 
for the proposals is to help attract milk 
to fluid distributing plants. The 
testimony included examples of 
difficulties the proponent had 
experienced in obtaining the desired 
quantities of milk for its Class I and 
Class II needs. Two other handlers 
indicated support for the proposal.

Proposal A-17 would increase the 
Class I differential in each order by 
amounts ranging from five cents for the 
Southwestern Idaho-Eastern Oregon 
order to $1.10 for the New England 
order. The proponent of A-17 is Agri-
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Mark, Inc., a cooperative association of 
dairy fanners with 2,000 members in 
seven northeast states. The proponent’s 
witness indicated he also was 
authorized to indicate support for the 
proposal by two other cooperatives in 
Vermont, which together with the 
proponent, represent the majority of 
producers in the New England order.

The proponent’s witness indicated the 
belief that Class I differentials 
throughout the Federal order system 
have been administratively depressed 
for the last two decades. He maintained 
that information on general price levels, 
inequities in over-order pricing, 
intermarket alignment problems in 
securing adequate supplies for Class I 
needs, and projections of future milk 
prices and supplies clearly show that 
increased differentials are both needed 
and warranted.

In support of A-17, the witness cited 
the criteria provided in the Agricultural 
Marketing Agreement Act of 1937 that 
the Secretary must consider in 
establishing milk prices in Federal order 
markets. The thrust of his testimony was 
that those criteria need to be reviewed 
in light of the current situation 
compared to the situation that existed in 
the markets when the Class I 
differentials were set in the late 1960’s 
and then modified somewhat as a result 
of the 1985 Farm Bill.

The witness then proceeded to review 
various price changes, concluding that 
the "rear’ value of Class I differentials 
has declined dramatically since 1970. He 
then reviewed changes in the receipts of 
producer milk between 1970 and 1989, 
along with changes in Class I utilization. 
Although the changes varied from order 
to order or among regions, he concluded 
that from a “northeast perspective,” 
existing Class I differentials have not 
brought about excess supplies of milk. 
He cited data to show that milk 
production and the number of farms in 
all New_ England States declined in the 
last 20 years, while U.S. milk production 
increased more than 23 percent.

The proponent’s spokesman projected 
that milk prices would decline by the 
end of 1990. He then cited cost-of- 
production data and foresaw 
“tremendous” attrition in farm numbers 
and milk production in the Northeast in 
general, and in New England in 
particular. He stated a best guess that 
over 20 percent of New England dairy 
farms would go out of business in the 
next two or three years, removing at 
least 12 to 15 percent of milk production 
in the region. Thus, by his analysis, the 
area could become short of milk and 
might have to bring in milk from the 
Upper Midwest. He testified that the 
proponent’s transportation experts

estimate that it would cost at least 4.3 
cents per hundredweight per 10 miles to 
haul milk long distances without regular 
backhauls. In his view, the nation’s 
ultimate reserve supply of Grade A milk 
is in the Upper Midwest. He noted that 
the Class I differentials in proposal A-17 
are less than transportation costs plus a 
Grade B/Grade A conversion factor, 
regardless of whether a transportation 
cost of 3.5 cents or 4.5 cents per 
hundredweight is used, except for the 
Upper Midwest and Southeastern Idaho- 
Eastern Oregon orders.

The final point offered in justification 
for higher differentials in the Northeast 
is over-order Class I premiums. The 
witness cited premiums charged by the 
proponent as well as higher differentials 
that prevailed in Massachusetts, New 
York, and Pennsylvania.

Adoption of proposal A-17 was 
supported by a federation of four 
cooperatives, three in New York and 
one in Pennsylvania. In addition, the 
Federation’s witness called for a 
consolidated single Northeast order, 
continued classified pricing, a Class I 
differential over $3.00 per 
hundredweight, component pricing of all 
milk, and adoption of membrane 
technology to leave water on the farm 
and reduce hauling costs. However, the 
proposals for order merger, component 
pricing, and adoption of membrane 
technology are beyond the scope of 
proposals included in the hearing notice. 
Therefore, these proposals are not 
considered further in this decision.

Specific opposition to proposals A-16 
and A-17 was voiced by three parties. A 
witness for the Milk Industry 
Foundation and the International Ice 
Cream Association (MIF/IICA) stated 
that there is no economic justification 
for broad-based increases or changes in 
Federal order Class I prices. He also 
expressed the view that perceived 
inequities between producers in one 
area versus others is not a proper basis 
to increase prices.

A witness spoke in opposition to the 
proposals on behalf of four handlers that 
operate milk plants in Florida,
Maryland, Texas, Wisconsin, and North 
Carolina. The primary thrust of his 
testimony was that higher Class I prices 
would hurt fluid milk sales. He claimed 
that the primary area of growth in 
commercial dairy products is in the 
cheese segment, while fluid milk sales 
are stagnant. He also expressed the 
view that a Class I price surface should 
not exceed two cents per hundredweight 
per 10 miles, which would mean a 
"flattening” of prices rather than price 
increases. In support of this view, he 
called attention to development of a 
new method of hauling packaged milk:

the use of one way corrugated boxes, 
which makes the truck available for a 
revenue-generating backhaul that can 
cut in half the costs of distributing milk.

A third witness, on behalf of a handler 
that, in addition to other plants, 
operates 28 milk plants fully regulated 
under 22 Federal orders, also opposed 
adoption of proposals A-16 and A-17.

Proposal A-18 calls for providing 
Class I differentials of not less than 
$2.30 in the New England, New York- 
New Jersey, Southern Michigan, Eastern 
Ohio-Western Pennsylvania, Ohio 
Valley, Indiana, Chicago Regional, 
Central Illinois, Louisville-Lexington- 
Evansville, Upper Midwest, Eastern 
South Dakota, Black Hills, Iowa, 
Nebraska-Western Iowa, and Greater 
Kansas City orders and changing the 
location adjustments in each of these 
orders as necessary in view of the new 
level of Class I differentials. The 
proponents of this proposal were four 
separate associations of cheesemakers, 
which operate 176 plants in 18 states 
and process about 14 billion pounds of 
milk annually.

The proponents’ spokesman clarified 
the proposal by stating that it is not a 
proposal for a flat $2.30 in all the areas 
specified. Rather, it is a proposed 
minimum for those orders. Also, the 
proposal to change location adjustments 
should be considered on a regional basis 
at a separate hearing or hearings. In this 
regard, he suggested the Secretary issue 
a final decision adopting the proposed 
Class I differential changes but delay 
the effective date of such prices for six 
months to hold hearings and adopt 
location adjustment changes.

In support of proposal A-18, the 
witness testified that the portion of the 
value of milk represented by Class I 
differentials has shrunk during the last 
several decades because they have not 
been adjusted to account for inflation or 
the declining purchasing value of the 
dollar. As a result, a greater portion of 
the Class I value is paid through over
order premiums. He claimed purchasing 
power in constant dollars is a very 
relevant factor for the Secretary to 
consider. He also claimed the reduction 
in the value of the Class I differential 
has contributed to several problems:

(a) When the M-W price increases at 
a rate equal to the Class I differential 
over a period of two months, the 
minimum Class I price will be below the 
M-W price, or Class III price for the 
month, as happened in the fall of 1989. 
This situation caused a considerable 
volume of milk to not be pooled. 
Moreover, handlers that had Class II 
and Class III milk remaining in the pool
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had to make payments into the 
producer-settlement fund.

(b) The decreasing value of Class I 
differentials has been offset in many 
markets by increasing over-order prices 
for Class I milk, which cause instability 
that the order program was designed to 
alleviate.

The witness also said higher Class I 
differentials in the Midwest are justified 
because milk production costs there are 
no longer lower than in most other parts 
of the country. He claimed that the 
current level of Class I differentials in 
the Midwest reflects an assumption that 
production costs are lower there.

Finally, according to the witness, 
increased Class I differentials would 
permit implementation of an effective 
seasonal incentive plan to help balance 
the seasonal variations in milk 
production. The specific seasonal 
incentive plan proposed by the 
proponents is described later.

Direct testimony in support of 
proposal A-18 was presented by NFO. 
According to the NFO witness, the 
answer to economic difficulties of dairy 
farmers is in building up dairy farm 
prices. He contended that Federal order 
pricing policy needs to be fashioned 
with an element of income recognition in 
it for dairy farmers. In his view, the 
present structure of Federal order Class 
I differentials does not generate an 
adequate and equitable amount of 
income for producers in the lowest- 
priced orders east of the Rocky 
Mountains. This represents a substantial 
failure of the Federal order program to 
provide any income to a significant 
group of producers in an important dairy 
region. According to the witness, 
adoption of proposal A-18 would have 
several positive effects:

(a) It would provide a modest blend 
price increase to dairy farmers in the 
lowest-priced Federal orders.

(b) It would establish pricing in the 
Chicago Regional and Upper Midwest 
orders that would eliminate the disorder 
involved in volumes of milk being flip- 
flopped on and off the orders, as has 
occurred in recent years and will 
continue unless some price changes are 
made. This pooling and de-pooling of 
milk makes the determination of 
shipping standards in both orders 
difficult, if not impossible, with regard to 
the discretionary adjustments to supply 
plant performance standards that may 
be made by the market administrators 
and the Director of the Dairy Division.

(c) It would establish a larger flat 
price, northern zone which would tend 
to encourage more efficient movements 
of milk to southern points from the 
nearest geographical location where 
milk supplies are not committed to fluid
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usage during times of short supply in the 
South.

The NFO witness stated that such an 
increase in northern Class I differentials 
would require some adjustments in the 
Class I differentials in the Northeast, 
Southeast, and Mid-South, as shown in 
Exhibit No. 89. No changes were 
proposed for other areas.

A representative for Anderson- 
Erickson Dairy Company expressed 
opposition to proposal A-18. He 
opposed a flat Class I price for the 
Midwest because it would make it 
difficult to compete and move milk to 
areas south of his location and would 
cause similar problems for other 
handlers in other orders. He suggested 
that the Class I price increases 
advocated by the cheesemakers would 
do nothing to address the real problem 
of fluid milk handlers, which is how to 
attract milk to fluid uses in markets with 
low Class I utilization levels.

Proposal A-19, by MMI, would 
increase Class I differentials $1.20 in the 
Ohio Valley, Eastern Ohio-Western 
Pennsylvania, and Louisville-Lexington- 
Evansville orders and $1.00 in the 
Indiana order.

In support of the proposal, the MMI 
witness testified that in order for milk to 
move from where it is produced to 
where it is needed for Class I, a higher 
price must be established. He 
maintained that costs of production and 
local supply/demand conditions must 
also be considered in establishing Class 
I prices. He pointed out that the 
Pennsylvania Milk Marketing Board has 
established a Class I minimum price in 
western Pennsylvania that is $1.20 
above the Federal order Class I price for 
the same area, and that the Board 
determined such a price was necessary 
to insure a continuing adequate supply 
of milk. This is the basis for the 
proposed increase of $1.20 for the 
Eastern Ohio-Western Pennsylvania 
order. The other increases are proposed 
for price alignment purposes and to 
insure consumers in those markets a 
continuing adequate supply of milk.

Opposition to proposal A-19 was 
expressed by witnesses for MIF and one 
other handler on the same basis noted 
above for proposals A-16 and A-17. 
Opposition testimony also was 
presented by a witness for the Milk 
Foundation of Indiana, an organization 
of six proprietary handlers that operate 
distributing plants. The witness stated 
that because of price disparities created 
by the Class I differential changes 
implemented on May 1,1986, Indiana 
plants lost some 15 to 16 million pounds 
of Class I sales per month, or nearly 14 
percent of their Class I sales, based on a 
comparison of sales in November 1985

to November 1989. Also, he noted that 
for the same monthly comparison, 
Indiana plants’ Class I sales in other 
markets declined some 13 million 
pounds. Thus, he expressed the view 
that if A-19 were adopted, Indiana 
plants would lose another 30 million 
pounds of Class I sales because of even 
greater price disparities between 
Indiana and its neighboring markets.

Proposal A-20 was declared 
abandoned by the proponent, Prairie 
Farms Dairy, Inc. A-20 would have 
established minimum Class I 
differentials of $2.00 in 18 orders ranging 
from the Eastern Ohio-Western 
Pennsylvania order to the Pacific 
Northwest order and as far south as the 
Greater Kansas City order. It also would 
have established multiple basing points 
at six locations and would have 
established prices at orders south of a 
basing point by adding 3 cents for each 
10 miles from the nearest basing point, 
with no changes in plant and producer 
location adjustments. Class I 
differentials in the Indiana, Western 
Colorado, Eastern Colorado, and the 
three northeastern orders would have 
been changed. On a simple average, 
Class I differentials in the 41 orders 
would have been increased by 40 cents 
per hundredweight. One handler offered 
specific opposition to A-20.

Proposal A-21, also proposed by 
Prairie Farms Dairy, Inc., similarly was 
abandoned. This proposal would have 
changed the calculation of location 
adjustments at pool plants under all 
orders.

Opposition to proposal A-21 was 
expressed by two witnesses on behalf of 
the Coalition of Southern Dairy Farmers 
and a witness for a group of four 
proprietary handlers.

Proposal A-22 was offered by Mid- 
America Dairymen, Inc., a large 
midwestern dairy farmer cooperative. 
The proposal would provide a minimum 
Class I differential of $2.00 in any order 
currently having a differential less than 
$2.00. Testimony by a witness for the 
proponent, however, was limited to 
supporting the $2.00 figure for the 
Chicago Regional, Central Illinois, 
Southern Illinois-Eastern Missouri, 
Upper Midwest, Eastern South Dakota, 
Iowa, Nebraska-Western Iowa, and 
Greater Kansas City orders. He stated 
that the proposed increases are 
necessary and justified because of the 
decrease in milk production that has 
taken place throughout the area. 
Compared to 1988, he cited production 
declines in 1989 throughout the area 
ranging from 4 percent in Wisconsin to 
0.3 percent in Nebraska. He expressed 
the view that production declines in
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Minnesota and Wisconsin are highly 
significant because these two States 
have historically served as a reserve 
supply for other areas of the country, 
particularly the Southeast. The witness 
said that unless dairy fanners in the 
Upper Midwest area receive assurances 
of long-term price stability they will 
continue to exit the dairy business. He 
contended that the order Class I 
differentials have not been sufficient to 
attract sufficient supplies of milk for 
Class I use and that over-order pricing 
had been utilized to assure bottling 
plants an adequate supply of milk. He 
also expressed the view that a portion of 
the increased differentials should be 
used to provide a market service 
payment to those dairy fanners actually 
supplying the Class I needs of the 
market.

Proposal A-22 was opposed by 
witnesses for the MIF/IICA, and by two 
handlers for the same reasons cited in 
opposition to other proposals to increase 
Class 1 differentials.

Proposal A-23 would reduce the Class 
I differential for the Nebraska-Western 
Iowa order from $1.75 to $1.68. This 
proposal also was abandoned.

Proposal A-24 by the Trade 
Association of Proprietary Plants 
(TAPP) has four parts. Part one would 
restructure Class I differentials 
throughout the Federal order system. 
First, the minimum Class I differential 
would be $2.00 per hundredweight. The 
maximum Class I differential would be 
$3.75, based on the cost of processing 
and transporting nonfat dry milk 1400 
miles (estimated straight-line distance) 
from Eau Claire, Wisconsin, to the 
Southeastern Florida market. All other 
Class I differentials would be aligned by 
drawing a line from the western border 
of Minnesota southeasterly through the 
western border of Alabama. East of that 
line, Class I differentials would be 
computed based on 200-mile zones 
radiating out from Eau Claire to the 
primary basing point in each market. For 
each 200 miles the differential would 
increase by 25 cents (reflecting a rate of
12.5 cents per 100 miles). West of the 
line, differentials would decrease by 25 
cents per 200 miles. The proposal would 
increase Class I differentials in some 
orders and reduce them in others.

Part two would provide a uniform 
transportation allowance, or credit, of 30 
cents per hundredweight per 100 miles 
for interplant movements of Class I milk 
within and between all Federal order 
markets regardless of direction of milk 
movement.

Part three would provide a supply- 
demand adjustor for all Federal orders. 
Each year, on January 1, Class I 
differentials would be adjusted based

on the percentage of milk production 
purchased by the Commodity Credit 
Corporation (CCC) on a total solids milk 
equivalent basis the prior marketing 
year. If the percentage was 0 to 5 
percent, there would be no adjustment. 
Negative adjustments would increase 
from minus 10 cents at 5 percent, up to 
minus 50 cents if 10 percent of national 
production was purchased by CCC.

Part four proposed price incentives to 
encourage producers to adjust the 
supply of milk to demand on a national 
seasonal basis through two separate 
provisions. The first provision would 
add 50 cents to all Class I differentials 
in the six lowest U.S. production months 
and subtract 50 cents in the highest 
production months. The second 
provision would institute a takeout- 
payback plan simultaneously in all 
Federal orders with the same takeout 
amounts and months and the same 
payback months. If both provisions are 
adopted, maximum takeout in the 
months of December through June would 
be 10 cents per hundredweight with a 
payback period of August through 
November. If the first provision is not 
adopted, the maximum takeout would 
be 10 cents per hundredweight.

The witness for TAPP contended that 
changes in the Class I price structure 
were needed and offered his rationale 
as to why proposal A-24-1 would 
provide a reasonable system of Class I 
prices:

(a) The most economical source of 
supplemental milk for a deficit market, 
such as Southeastern Florida, for 
example, is nonfat dry milk for 
reconstitution.

(b) The Class I differential in the most 
distant market should be the delivered 
cost of the amount of powder sufficient 
to make 100 pounds of reconstituted 
milk, including the Class I differential at 
Eau Claire ($1.64), plus a processing cost 
of making powder ($1.22), plus the cost 
of reconstituting (estimated at 10 cents), 
plus the hauling of 11 pounds of powder 
to West Palm Beach, Florida (43 cents), 
for a total delivered cost of $3.39.

(c) The difference between $3.39 and 
$1.64 is $1.75, which divided by 1400 
miles (the air-miles distance from Eau 
Claire to West Palm Beach) results in an 
adjustment factor of 12.5 cents per 100 
miles, or 25 cents per 200 miles. This 
rate would be used to set the Class I 
differential in intermediate markets.

This would result, in the proponents’ 
view, in a superior system of Class I 
prices. Also, according to the witness, a 
$2.00 Class I differential in Chicago is 
justified to:

(a) Solve the problem of de-pooling 
milk because of rapid, large increases in 
the M-W price.

(b) To allow for a national seasonal 
pricing plan.

(c) To allow for a national supply- 
demand adjustor.

(d) To maintain a reasonable Class I 
price level in other markets.

Under cross-examination, the witness 
acknowledged that adoption of this part 
of the proposal is contingent upon 
adoption of another of TAPP’s proposals 
to classify powder used for 
reconstitution as a Class I use in the 
originating market. That proposal is 
considered elsewhere under issue No. 4 
in this decision.

With regard to the transportation 
credit part of this proposal (A-24-2), the 
witness maintained that increased costs 
of transportation have made zoning to 
cover costs of transportation in Federal 
orders obsolete. In his view, the 
transportation credit would result in 
more equitable pricing and orderly 
movement of milk within and between 
Federal orders.

According to the witness, a supply- 
demand adjustor is needed because over 
the years Class I prices have become 
higher than necessary, thus encouraging 
a more than adequate supply in most 
Federal order markets.

Finally, the witness contended that 
there is a need to encourage better 
seasonal balancing of milk production 
with demand. He indicated that 
problems associated with seasonality of 
production are:

(a) Waste of money associated with:
(1) Unnecessary inventories and 

storage costs for hard products.
(2) Added hauling costs of moving 

milk around to handle seasonal 
surpluses and deficits.

(3) Inefficient manufacturing due to 
fluctuating milk supplies.

(4) Maintaining costly excess 
manufacturing capacity.

(b) Erratic fluctuation of milk prices 
due to manufacturing plants and fluid 
milk handlers competing for milk during 
short production months.

There was no other testimony in 
support of proposal A-24. General 
opposition was voiced in the testimony 
of six other parties. One, a proprietary 
handler, maintained that Class I 
differentials should be tied to the cost of 
moving fluid milk, not milk powder.

Proposal A-25, by the Farmers Union 
Milk Marketing Cooperative, is 
comprised of three parts. The first part 
would establish the Class I milk price 
for each area by adding $1.20 to the 
basic formula price for the second 
preceding month plus a "market area 
differential", derived by multiplying a 
regional Class I utilization percentage 
by $2.98 per hundredweight. To this
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would be added a handler 
transportation adjustment. From the 
monies generated by the transportation 
adjustment, shipping handlers would 
receive a transportation credit, and 
there would also be a producer credit 
adjustment.

The second part of the proposal would 
provide that the basic Class I 
differential of $1.20 would be pooled in a 
separate national pool. The third part 
would establish one or more regional 
marketing areas for pricing and pooling 
the Class I marketing area differential.

Three witnesses testified in support of 
proposal A-25, two on behalf of the 
proponent. The first witness testified 
that the General Accounting Office 
Report to the Congress on the milk order 
program describes “* * * what’s wrong 
and what has to be fixed if marketing 
orders are to be effective tools in the 
1990’s.”

The second witness testified that 
proposal A-25 is supportive of proposal 
A-27, but goes a little farther towards 
FUMMC’s goals. He indicated support 
for proposal A-27 and cited the 
testimony of others who testified in 
support of A-27. The FUMMC witness 
said national pooling should be adopted 
because, in his view, the market for 
Grade A milk is national in scope. In 
support of this concept he pointed to 
expanding areas of packaged milk 
distribution and noted that reserve 
supplies of Grade A milk can be 
obtained from many different sources in 
many different areas. He also contended 
that Federal order blend prices “* * * 
do not recognize the integrated nature of 
fluid milk markets on the production 
side.” He further maintained that orders 
"* * * serve to artificially localize, 
through regulation, naturally broader 
markets by imposing economic penalties 
on the use of reconstituted concentrated 
milk.”

The brief filed by FUMMC said that 
the $1.20 in its proposal is justified by 
the testimony of another witness 
regarding proposal A-27. The brief relies 
on a producer’s cost of converting to and 
maintaining Grade A status at 15 cents 
per hundredweight divided by a national 
Class I utilization of 45 percent, which 
gives a factor of 33 cents. This figure, 
added to an imputed net margin for 
manufacturing plants of 87 cents equals 
$1.20.

The FUMMC brief also said that the 
second tier of the Class I price should be 
equal to the difference between the 
individual order’s current Class I 
differential and the $1.20 base 
differential, or $1.00, whichever is 
greater. Thus, the smallest Class I 
differential would be $2.20 and the 
largest would be $4.18.

The brief also called for a national 
transportation pool that would 
compensate handlers for up to 70 
percent of the cost of transporting milk 
to fluid handlers.

The third witness who testified in 
support of proposal A-25 is a Professor 
in the Department of Agricultural and 
Applied Economics at the University of 
Minnesota. He also was critical of the 
current Federal order pricing system. He 
took the view that the current system is 
inequitable to producers in the Upper 
Midwest region of the U.S. and that it 
creates inefficiencies and frequently 
fails to provide an incentive for 
suppliers to provide milk for fluid uses.

This witness indicated that the orders 
should be grouped into regions and 
suggested the regions that USDA uses 
for its cost of production studies. He 
proposed that the Class I price should 
be the national Class III price (Class II 
in markets with only two classes) plus a 
single national base differential of $1.00. 
To this would be added a price element 
determined by multiplying the average 
Class I use percentage of the region for 
the preceding year by a factor 
representing the location value of milk 
and production cost differences among 
regions. He used $3.00 for illustrative 
purposes. A third pricing factor would 
be a transportation Class I component 
as supported in the testimony of a 
principal witness for the proponents of 
proposal A-27. As envisioned by this 
witness, the base Class I differential of 
$1.00 would be pooled nationally and 
would require interregional transfers of 
funds. Equity considerations justify this 
approach, according to the witness.

Five witnesses specifically opposed 
adoption of proposal A-25, mostly on 
the basis that no changes should be 
made. In addition, because of the many 
similarities between A-25 and A-27, 
opposition to proposal A-27 would 
generally also be opposition to A-25.

Proposal A-26, by Land O’Lakes, 
would provide supply balancing credits 
for handlers who operate plants that 
supply milk to distributing plants. Also, 
handlers who have to obtain 
supplemental milk supplies for Class I 
use from nonpool sources would receive 
a payment to cover give-up costs plus a 
transportation credit. The witness for 
the proponent indicated that other 
aspects of proposal A-26 had been 
incorporated into proposal A-27 and 
therefore he would not testify on them in 
connection with proposal A-26.

As proposed, handlers who provide 
more than ordinary service to the fluid 
market relative to handlers who provide 
less than ordinary service would be 
compensated for that service. Each year 
the market administrator would use a

formula to estimate the total amount of 
balancing payments to be paid over the 
next 12 months at a proposed rate of 50 
cents per hundredweight. The total of 
such estimated payments would be 
divided by the estimated volume of milk 
at distributing plants to arrive at the 
Class I surcharge that would fund the 
balancing payments. Thus, the balancing 
payment would be funded by handlers 
as an increment of the Class J 
differential.

The basis for this proposal is that, 
according to the proponent: (1) 
Differences in seasonality of milk 
production and contra-seasonality in the 
needs of distributing plants result in a 
variable volume of reserve milk; (2) 
Handlers who secure an outlet for the 
orderly disposal of this reserve incur 
costs; (3) This disposal cost is not 
shared equally by the participants in the 
Federal order pool; (4) This proposal 
would reestablish equity between pool 
handlers who provide varying levels of 
service to distributing plants in the 
market; and (5) The level of the 
balancing payment should reflect the 
fixed costs of maintaining a level of 
manufacturing capacity adequate to 
handle the variable Class I market 
reserve supplies.

This proposal is related to the price 
issue only because the surcharge would 
become an annual element in the Class I 
differential. Basically, it is a proposal for 
a marketwide service payment.

A second aspect of this proposal is to 
establish in each order a supplemental 
milk fund. As proposed, a handier that 
obtained supplemental milk for Class I 
uses from nonpool sources would 
receive a payment of $3.00 per 
hundredweight plus a transportation 
credit of 3.5 cents per 10 miles per 
hundredweight.

As proposed, the market 
administrator would estimate the total 
of such payments and would include the 
rate per hundredweight to cover the 
payments as part of the transportation 
surcharge on Class I milk proposed by 
the UMFOC proposal No. 27.

Land O’ Lakes’ brief expressed the 
view that the Secretary should consider 
limiting the acquisition payment to the 
months when over-order charges 
approximate $3.00 per hundredweight 
and when Class I utilization exceeds 75 
percent in the receiving market.

The proponent maintains that this 
provision would restore equity among 
handlers because not all handlers have 
to buy supplemental milk and, therefore, 
some handlers have higher costs than 
others. Although no one else specifically 
addressed this aspect of proposal A-26,
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other parties did indicate agreement 
with this view.

A witness for the Southern Coalition 
of Dairy Fanners (SCDF) testified in 
opposition to proposal A-26. In his view, 
this proposal calls “* * * for the 
extension of regulation and control over 
marketing activities and functions which 
can best be carried out, and made 
efficient through the competitive 
process.” In its brief, the NFO opposed 
adoption of balancing payments. The 
brief noted that claims for such 
payments “are very market-specific and, 
therefore, not ripe for adoption on this 
hearing record.” NFO also expressed the 
view that balancing services are 
services performed for handlers and 
that, therefore, the payments for such 
services should be made by handlers.

Proposal A-27 by the Upper Midwest 
Federal Order Coalition (UMFOC) as 
included in the hearing notice was 
general, calling for Class I prices to be 
the M-W price for the second preceding 
month plus a uniform Class I base 
differential to be pooled nationally and 
a Class I marketing area differential 
consisting of a producer credit 
adjustment and a transportation credit 
adjustment. In addition, one or more 
marketing areas would be established 
for pricing and pooling Class I milk.

At the hearing, a witness for UMFOC 
modified the proposal and indicated that 
UMFOC could not present testimony on 
national pooling. As modified, proposal 
A-27 would establish the Class I price 
for each order using the following 
elements:

(a) The basic formula price for the 
second preceding month.

(b) A uniform Class I base differential 
of $1.80 for all markets.

(c) A marketwide service differential 
based on the hauling costs associated 
with delivery of pool and nonpool milk 
to pool distributing plants, which would 
be unique to each order.

As proposed by UMFOC, the common 
$1.80 Class I price element was 
composed of two parts. The first part is 
an imputed net margin for Minnesota 
and Wisconsin manufacturing plants of 
87 cents per hundredweight. The second 

-part is a Grade A element of 96 cents 
per hundredweight.

The first element is intended to offset 
costs incurred by manufacturers in 
Federal milk order pools. They include 
the extra cost of maintaining Grade A 
certification of plant facilities, the 
market administrator’s administrative 
fees on pooled milk, and the extra cost 
of maintaining records and filing reports 
to the market administrator, according 
to UMFOC’s witness. The 87 cents 
represents an average calculated return 
to cover such costs at Minnesota and

Wisconsin manufacturing plants over a 
ten-year period ending with 1989, as 
estimated by another witness for 
UMFOC. The details of how the imputed 
net returns were calculated are in the 
record; they need not be repeated here.

The second element, 96 cents, was 
based on an analysis of the costs 
involved for a dairy farmer to convert 
the farm from Grade B to Grade A. 
According to UMFOC’s witness, the 
major element of costs involved in 
converting is the drilling of a new well. 
Amortized over 10 years, the cost of 
conversion averaged about 15 cents per 
hundredweight The UMFOC position 
was that producers must be able to 
recover this cost if they are to continue 
to produce Grade A milk. In the Chicago 
Regional market Class I utilization of 
milk for August 1989 through July 1990 
was about 15.6 percent of all the Grade 
A milk normally associated with the 
market, according to the UMFOC 
witness. In order to have 15 cents per 
hundredweight available to pay to 
producers in a market with 15.6 percent 
Class I use, the Grade A component 
must carry a value of 96 cents (15 cents 
divided by .156 =  96 cents). This was 
the basis for the 96 cents component 
The two components added together 
total $1.83 (.87 +  .96 =  $1.83), which 
was rounded to $1.80 for the proposal. 
This $1.80 would be the basic Class I 
differential in all Federal milk orders.

The UMFOC also proposed, in 
addition to the Class I base differential 
($1.80), that there be a “producer credit 
adjustment” and a “transportation credit 
adjustment,” that the Class I base 
differential be pooled in a separate 
national pool, and that one or more 
marketing areas be established for 
purposes of pricing Class I milk and 
pooling Class I revenues. At the hearing, 
these additional proposals were 
abandoned, except the transportation 
credit adjustment.

As developed through testimony at 
the hearing, a transportation credit 
would be established for each order as 
follows:

(a) Based on evidence concerning 
hauling rates, a rate of 3.5 cents per 
hundredweight per 10 miles is 
representative of hauling rates.
However, to avoid overcompensation 
and to provide incentives for promoting 
efficient movements of milk, it was 
proposed that the transportation credit 
be 80 percent of the hauling rate. Thus, 
the transportation credit would be based 
on 2.8 cents (3.5 cents x .80 =  2.8 cents) 
per hundredweight per 10 miles.

(b) Each year the market 
administrator for each order would 
estimate separately the total distance 
that milk will be transported from pool

and nonpool sources to pool distributing 
plants over a 12-month period.

(c) The total estimated distance would 
be multiplied by $0.0035 per mile and the 
•result multiplied by 0.80. For 
concentrated milk, the multiplier would 
be 1.0 on product weight. The final 
figure would be the expected amount of 
hauling compensation to be provided 
during the succeeding 12 months.

(d) The total estimated value of 
handler location adjustments would be 
deducted from the above estimate of 
total hauling compensation. The 
remainder would be the estimated 
hauling compensation to be provided 
through marketwide service payments.

(e) The estimated hauling 
compensation would be divided by the 
total estimated amount of producer milk 
to be allocated to Class I in the 12- 
month period to arrive at the Class I 
surcharge needed to fund the 
marketwide service payments.

(f) Payments of hauling compensation 
would be made to handlers at the rate of 
$0.28 per hundredweight times the 
distance from the origin of the milk to 
the distributing plant on all milk 
received direct from the farms of 
producers or as transfers of bulk fluid 
milk products from pool and nonpool 
plants, less the difference in location 
adjustment between the originating 
plant and the destination plant. For 
concentrated milk the rate of 
compensation would be $0.35. Receipts 
from cooperatives acting as bulk tank 
handlers would be treated the same as 
direct-shipped milk.

(g) Distances between plants would 
be determined using the latest Mileage 
Guide as published by the Household 
Goods Carriers Bureau. For direct- 
shipped milk, it was proposed that the 
trunk highway intersection nearest to 
the closest producer on the farm bulk 
pickup route be used. In the case of 
plant transfers, transportation credits 
would not be available on movements of 
milk from the farms of producers to the 
plant of first receipt.

(h) Payments in compensation for 
hauling would be made directly to the 
handler who ordinarily receives a 
location adjustment credit for transfers 
between pool plants. For transfers from 
a nonpool plant, payment would be 
made to the operator of the receiving 
pool distributing plant. For direct- 
shipped milk, payment would be made 
to the handler that accounts to the pool 
for that producer milk. For cooperative 
bulk tank handler milk, payment would 
be made to the cooperative. For diverted 
milk, payment would be made to the 
diverting handler. For direct-shipped 
milk, any handler receiving the
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marketwide service payments would be 
required to keep records that show that 
the payments received were in fact paid 
out for hauling services or paid directly 
to producers as partial reimbursement 
for hauling charges paid by the 
producers.

(i) Because the amounts of money 
generated by the Class I surcharge to 
fund the marketwide service payments 
may not match exactly the payments to 
be made, it was proposed that the 
market administrators establish a 
reserve within the producer settlement 
fund so that the accumulation of funds 
be treated as an obligated reserve.

This proposal for a Class I differential 
composed of the $1.80 plus the 
transportation surcharge was designed, 
according to the proponents, to provide 
all the necessary incentives to assure an 
adequate supply of Grade A milk for 
fluid use in all markets. It would provide 
incentives to produce and pool Grade A 
milk, attract it away from manufacturing 
uses, and transport it to fluid processors. 
Proponents maintained that if adopted it 
would perform these functions more 
efficiently and more effectively than the 
system of incentives now provided in 
Federal milk orders.

As envisioned by the proponents, this 
proposal would have several impacts:

(a) It would likely increase minimum 
Class I and blend prices in a few 
midwestern markets and reduce them 
elsewhere. In those markets with 
reduced blend prices, locally produced 
milk could decline while Class I sales 
would increase in response to lower 
prices. Overall, national milk supplies 
would be expected to decrease, resulting 
in an increase in the value of milk used 
in manufactured dairy products. The net 
impact on total dollars flowing into the 
Grade A milk sector is unknown. 
Another witness for the proponents later 
testified about using a computer model 
and input data for 1988 and 1989 to 
estimate the net impact of adopting 
proposal A-27 four years after its 
implementation. That analysis indicated 
that after four years, 23 markets would 
lose $337 million and 14 markets would 
gain $156 million for a net loss of $181 
million.

(b) It would create some new price 
alignment problems, but the proponents 
were not able to anticipate in advance 
all the alignment problems that might 
arise. It was suggested that local market 
alignment problems be addressed 
through regional hearings, as was done 
in 1986. In this regard, it was stated by a 
witness for the proponents that if the 
Secretary “* * * concludes, based on 
what others may say, that adoption of 
our proposal without a concurrent 
change in location adjustments could
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lead to disorderly marketing, then we 
suggest that he defer implementation of 
our final decision until he arrives at a 
final decision relative to location 
adjustment hearings and implement 
them both at the same time.”

(c) Another impact of this proposal 
would be to change the economics of 
fluid milk distribution. Currently, it is 
generally more favorable to expand 
distribution in the direction of higher- 
priced markets to the south. Under this 
proposal, expansion of distribution in 
any direction would be equally 
favorable. Thus, fluid processors would 
likely face stiffer competition from their 
more southerly competitors and less stiff 
competition from their more northerly 
competitors. This change in the 
competitive environment may be painful 
for some distributing plant operators, 
according to proponents’ witness.

In summary, the principal witness for 
the proponents indicated their belief 
that adoption of this proposal would 
accomplish the following:

(a) Assure an adequate supply of 
Grade A milk for the system of Federal 
order markets.

(b) Provide improved incentives to 
promote the release of Grade A milk 
and its delivery to the fluid market.

(c) Reduce the Class I cost of assuring 
an adequate supply of Grade A milk for 
the fluid market.

(d) Provide greater equity among , 
producers regulated under different 
orders by reducing blend price 
differences.

(e) Reflect supply and demand 
conditions on a system-wide basis.

Thirty-three different persons spoke in 
support of proposal A -27, including 
members of Congress, a governor, state 
representatives, representatives of State 
government, University faculty and staff 
members, members of farm 
organizations and individual dairy 
farmers. Most of the supporting 
testimony was very general in nature, 
basically endorsing the notion that a 
change is needed in the way milk is 
priced under Federal orders and 
indicating support for proposal A-27 as 
the way to do that.

Fifteen witnesses spoke in opposition 
to proposal A -27. These included 
representatives of numerous dairy 
farmer cooperatives, some speaking on 
behalf of coalitions and others just for 
their own organizations. In addition, 
opposition to A-27 was voiced by 
proprietary handlers, the Milk Industry 
Foundation and International Ice Cream 
Association, and individual dairy 
farmers.

More will be said later regarding both 
supporting and opposing testimony
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concerning proposals A-24, A-25, A-26, 
and A-27.

Proposal A-28 would provide seven 
basing points for Class I pricing: Boise, 
Idaho: Southern Arizona; Central Texas; 
Eau Claire, Wisconsin; Nashville, 
Tennessee; North Central Pennsylvania; 
and Northern New Hampshire and 
Vermont. Initial Class I differentials 
would range from $1.50 to $2.50. A 
location differential of about 10 cents 
per hundredweight per 100 miles 
distance from the basing point would be 
added to the Class I differential, with 
pricing points in individual marketing 
areas to allow for movement of milk to 
metropolitan areas within the marketing 
area. Also, there could be established a 
transportation credit pool to pay for 
transportation of milk from another base 
point area, controlled by the market 
administrator based on the need for 
additional Class I milk. The proponents 
of this proposal were the North Dakota 
Milk Producers Association and North 
Dakota Dairy Industries Association.

The witness for the proponents 
introduced two exhibits showing details 
of the proposed prices for each existing 
order, which would range from $1.75 for 
the Upper Midwest order to $4.18 for the 
Southeastern Florida order.

The witness contended that the 
current pricing system does not 
adequately price milk throughout the 
United States and that new production 
centers now exist other than in 
Wisconsin. As proposed, Class I milk 
prices would be increased in the 
Midwest to stem declining production 
that is occurring because prices are not 
sufficient to cover production costs, 
according to the witness. He cited 
increased milk production in the 
Southwest (Texas, Arizona, New 
Mexico and California) and maintained 
that if that production increase trend 
continues, there would be milk available 
to move to the Southeast or other parts 
of the country.

The witness also indicated that the 
Upper Midwest order needs a larger 
location adjustment to provide an 
incentive to ship milk. This proposed 
pricing would allow 20 cents per 
hundredweight to move milk and would 
restructure the zones to provide higher 
prices in southern and northwestern 
Minnesota and in eastern South Dakota., 
He suggested that if other areas of the 
country have similar problems, location 
adjustments should be changed as 
indicated based on testimony at the 
hearing in this proceeding.

In summarizing, the witness indicated 
that this proposal is designed to provide 
a new system for the 1990’s and beyond 
and to recognize an ever-changing dairy
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supply system, and that it could work 
towards fewer orders if that is desired 
by the industry. The witness stated that 
“It is hopeful that it will stabilize 
production in the Midwest and slow 
down the increase that is occurring in 
the Southwest both of which would be 
in the best interest of the industry."

On cross-examination the witness 
indicated that for those areas for which 
the proposal did not provide a specific 
basing point, there would need to be 
local input from those areas to 
determine where the basing point should 
be. He agreed that lacking such input, 
the record would be short of enough 
information to decide exactly what to 
do. There was no other supporting 
testimony on proposal A-28.

Proposal A-29 was a non-specific 
proposal to establish a system of 
multiple basing points. It was proposed 
by the Rusk County Farm Bureau 
(Wisconsin). The witness for the 
proponent contended that a new system 
was needed and referred to a study by 
the Economic Research Service of the 
USDA as the source of information he 
had relied on in proposing a multiple 
basing point pricing system. He also 
indicated that he had relied on the 
General Accounting Office study. He 
further indicated that he was supporting 
a concept but that he did not have a 
specific proposal to offer.

Five parties specifically opposed 
adoption of multiple basing points. 
Mostly the testimony, was in opposition 
to any changes from the current system 
or was general opposition to any 
increases in Class I differentials. One 
witness, for CMPC, expressed the view 
that proponents have not advanced 
sufficient data to define the term 
“multiple basing points”, or the need for 
it or its operation. He further stated that 
only those areas that have volumes of 
milk in the fall months in excess of their 
Class I and Class II needs could be 
considered as reserve supply areas.

Proposal A-30 was described in 
connection with proposal A-16.

Proposal A-31 called for a producer 
fall production incentive program in all 
Federal order markets. As proposed, 
five cents per hundredweight would be. 
deducted from the uniform price on all 
producer milk during the months of 
April, May and June. The funds so 
generated would be paid back to 
producers in the short production 
months. The payment would be made on 
the quantity of milk that each dairy 
farmer produced in excess of 95 percent 
of the amount produced during the flush 
months. The proponent was Milk 
Marketing, Inc.

At the hearing, proponent’s witness 
stated that the seasonal incentive fund

should be created by increasing all class 
prices by 10 cents per hundredweight in 
the months that the individual markets 
are normally in the tightest supply/ 
demand conditions.

The witness indicated that seasonally 
varying patterns of production cause 
inefficiency in the entire milk marketing 
system and that seasonal incentive 
pricing would be beneficial to everyone 
in the industry and to consumers as 
well. Since it would be paid for by 
handlers, producers would view die 
program as very beneficial and would 
adjust production patterns to meet 
market demands. This would result in 
less costs associated with a low 
seasonal production pattern and should 
reduce procurement costs and over
order prices. No one else testified in 
direct support of proposal A-31.

Proposal A-32 also proposed a 
seasonal incentive plan providing a 
take-out of as much as 45 cents per 
hundredweight during a four-month 
period, to as little as 20 cents per 
hundredweight during a nine-month 
period, and a pay-back of not less than 
60 cents per hundredweight each month 
of September through November. This 
plan was proposed by the cheesemaker 
organizations mentioned as proponents 
of A-18.

The witness for the proponents 
expressed the view that seasonality of 
milk production is a national problem 
requiring a national solution. Hie 
problem is one of imbalance between 
the production of milk with demand for 
milk in various products, which causes: 
shortages of milk supplies during die fall 
months; seasonal needs to transport 
milk long distance during the fall; 
assessment of give-up charges to release 
fall milk supplies; idle manufacturing 
plant capacity in the fall; inadequate 
manufacturing capacity in the spring; 
and instability of minimum prices and 
premiums. In supporting adoption of the 
proposal, he pointed to testimony of 
another witness for the proponent who 
had studied the costs of contra- 
seasonality in milk production and who 
concluded that there is an annual 
minimum cost of $40 million to the 
industry.

The proponents’ witness claimed that 
there has been litde improvement in the 
pattern of seasonal production over the 
last decade. In order to provide an 
incentive for producers to adjust 
production seasonally, he proposed a 
take-out of 45 cents per hundredweight 
from the uniform price during each of 
the months of January through June for 
all markets. The amount so set aside 
would be paid back to producers with 
interest during September, October and 
November. He believed the pay-back

would likely exceed $1.00 per 
hundredweight. However, he urged that 
the take-out be floored at the M-W price 
plus 10 cents.

The brief filed by the cheesemakers 
stated that if die Secretary found that 
producers under such a plan would lose 
income not likely to be compensated for 
in the marketplace, the cheesemakers 
would not object to a uniform sharing of 
such costs with producers by all 
handlers through implementation of a 
surcharge on Class prices not to exceed 
5 cents per hundredweight on a year- 
round basis. This would allow the take
out to be reduced about 30 percent 
without reducing the payback, according 
to the brief.

There was no other direct testimony 
in support of A-32.

Proposal A-33, by Prairie Farms 
Dairy, Inc., was another proposal for a 
seasonal incentive plan. As proposed, 
for producer milk delivered during April, 
May and June, an amount equal to 35 
percent of the Class I differential would 
be subtracted, from each handler’s total 
value of pooled milk, provided such 
adjustment does not provide a uniform 
price at location of less than the Class 
III price. For milk delivered in 
September, October and November, 
one-third of the amount subtracted 
would be added.

In his testimony supporting the 
proposal the proponent’s witness 
modified the proposal by adding March 
as a deduct month and adding 
December as a payback month. In 
addition, the deduction would be equal 
to 25 percent of the Class I differential, 
and the deductions could not yield a 
blend price below the Class III price 
plus 10 cents. He indicated that the 
variable deduction would encourage 
some maikets with low Class I 
utilization and low Class I differentials 
to participate, even though there is a 
small difference between the Class III 
price and the Uniform price. This was 
the reason for snubbing the deduction so 
that the blend price would not be less 
than the Class III price plus 10 cents.

According to the witness, higher 
deducts in markets with higher Class I 
use and higher Class I differentials 
would be beneficial because such 
markets tend to have a greater need for 
the market to provide a balancing 
service to fluid handlers. Thus, if 
production is balanced to meet fluid 
handlers’ needs, they will need less 
supplemental milk on a yearly basis, 
which should reduce the volatility of 
their raw milk prices. He also said it 
would benefit suppliers as well. 
Moreover, larger paybacks in deficit
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markets would help attract milk to those 
markets.

The witness said his analysis showed 
that nearly 80 percent of the markets 
would see seasonal blend price swings 
of at least $1.00 per hundredweight, 
which would cause many producers to 
shift their production to better meet the 
needs of the industry. He also cited 
several problems that result from an 
imbalance of production relative to 
demand for milk. There was no other 
direct testimony in support of A-33.

A witness for CMPC did not 
specifically endorse any particular 
seasonal incentive plan, but indicated 
support for such a concept, if it is 
adopted in all orders, has a maximum 
deduct or charge of four to five cents per 
hundredweight, pays out to only those 
producers who perform, and allows 
some flexibility in developing provisions 
appropriate to Federal orders.

The brief filed by NFO opposed 
proposals A-32 and A-33, but supported 
adoption of A-31 as the best-designed 
seasonal incentive plan and urged its 
adoption to address the seasonality cost 
problem.

Over all, there was not a great deal of 
support for any seasonal incentive plan 
except as noted above. Moreover, there 
was some general opposition to any 
changes in the orders regarding Class I 
prices.

Proposal A-34 would amend all 
orders to provide that the Class I and 
Class II butterfat differentials be 
announced on the fifth day of the month 
for the following month. The proponents 
are the MIF/UCA. The principal reason 
advanced by the proponents’ witness in 
support of this proposal was that it 
would "* * * greatly enhance the ability 
of Class I and Class II handlers to more 
accurately determine their raw product 
costs.” He also indicated that over the 
long run, adoption of the proposal would 
have no impact on producers and would 
facilitate more orderly marketing of both 
Class I and Class II milk products.

Several parties supported adoption of 
proposal A-34. There was no opposition.

Proposal A-35, submitted by Prairie 
Farms Dairy, Inc., would provide that a 
uniform butterfat differential for the 
month be announced by the fifth of the 
month. The proposal was abandoned by 
the proponent.

The above description of proposals 
and testimony portrays a wide range of 
views regarding how Federal orders 
should be changed or not changed. 
Altogether, nearly 200 persons, including 
dairy farmers, cooperative association 
representatives, members of other 
general farm organizations, proprietary 
handlers, state officials, members of the 
United States Congress, and others,

testified at the hearing. Thus, the record 
contains the views and testimony of a 
broad cross-section of the dairy industry 
and other interested parties.

In general, the testimony reflects one 
of two basic views. The first is one of 
basic support for the order program as 
is. This point of view was expressed by 
virtually all parties from areas of the 
country other than the Midwest. Many 
of them opposed any broad-based 
changes in the Class I pricing system of 
the orders. Others, however, proposed 
increases in Class I prices, ranging from 
changes in Class I differentials for a few 
orders to Class I differential increases in 
all orders.

The second point of view reflected in 
the testimony of most parties from the 
Midwest also expressed strong support 
for the Federal order program, but was 
critical of the system of Class I prices 
that now operates in all the orders.
Their criticisms were based on a belief 
that the current Class I pricing system 
discriminates against producers in the 
Midwest. Many of those who 
participated in the hearing testified that 
the Class I prices in the Midwest are too 
low relative to Class I prices in other 
areas, particularly in the Northeast and 
the Southwest. In general, those who 
expressed this view maintained that the 
costs of producing milk in the Midwest 
are not very different from the costs of 
producing milk in other regions. Many 
maintained that a Class I pricing system 
based on a single basing point is 
obsolete, causes pricing inequities, and 
needs to be substantially revised to 
reflect current marketing conditions and 
technology.

Among the most critical of all groups 
in this regard was the Upper Midwest 
Federal Order Coalition (UMFOC). 
UMFOC witnesses offered extensive 
testimony about what is wrong with the 
Federal order pricing system. The 
witness who offered a substantial 
amount of testimony in this regard 
stated that the current system of Class I 
price differentials has deficiencies. 
These were identified as follows: (1) 
When prices are above competitive free- 
market levels due to regulation, there 
will be increased production in those 
markets where the blend price is 
substantially greater than the M-W  
price; (2) When excess milk production 
occurs, this milk is either moved outside 
the market or processing capacity is 
expanded within the market; and (3)
This additional manufactured product is 
sold, which decreases the value of milk 
used in manufacturing. This is 
detrimental to those areas where a large 
percentage of the milk produced goes 
into manufacturing.

The witness further contended that 
the purpose of the orders, to establish 
and maintain orderly marketing 
conditions, is not currently being met.
He claimed that costs of production are 
about the same across the country while 
Class I differentials established through 
single basing point provisions increase 
as the distance from Eau Claire, 
Wisconsin, increases. He further 
contended that Federal order Class I 
prices do not reflect supply and demand 
conditions in that excessive production 
occurs in some regions. This, he 
maintained, is a detriment to the Upper 
Midwest. As a result, in his view, the 
orders now cause inequitable treatment 
of producers based on location. In this 
regard, a major concern cited is single 
basing point pricing, whereby the Class I 
differentials increase as distance from 
Eau Claire increases. The witness 
claimed that single basing point pricing 
and order requirements for equalizing 
payments on reconstituted milk create 
and maintain a system of local markets 
that hamper competitive market forces. 
(The issue of pricing reconstituted milk 
is discussed under issue No. 4.)

According to the witness, there are 
three implicit assumptions underlying 
single basing point pricing:

(1) Locally produced milk is preferred 
over imports and the pricing system thus 
should encourage local production. In 
his opinion, this was true once, but is 
not true under current marketing 
conditions.

(2) Cost of production varies directly 
with distance from the Upper Midwest. 
The witness also said this was once 
true, but no longer is true.

(3) The Upper Midwest is a primary 
source of reserve supplies. Here again, 
he argued that this is no longer the case. 
He claimed there were at least 12 other 
Federal orders that had enough milk 
available on an annual basis to meet the 
fluid milk needs of all deficit Federal 
order markets.

For all the reasons cited above, the 
witness reached the following 
conclusions:

(1) Single basing point pricing is no 
longer supportable;

(2) The current Federal order system 
of Class I pricing is a source of industry 
conflicts between regions;

(3) Single basing point pricing, 
combined with restrictions on 
reconstituted milk, represents 
protectionism for the higher-price 
markets;

(4) The current system restricts free 
movement of milk from low to high-cost- 
of-production areas;

(5) The pricing system benefits those 
producers most distant from the Upper
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Midwest, but such prices are not 
justified on the basis of costs of 
providing an adequate supply of milk to 
consumers;

(6) Markets distant from the Midwest, 
because of excessively high prices, have 
expanded production beyond Class I 
needs, thus putting downward pressure 
on the price of milk used for 
manufacturing; and

(7) Upper Midwest farmers are unable 
to share in the returns that distant dairy 
farmers enjoy based on their high Class 
I utilization.

For the reasons cited above, the 
witness argued that it was time for a 
new approach to establishing Class I 
milk prices under the Federal order 
program. He indicated that proposal A - 
27 was developed with this in mind.

Numerous other parties from the 
Midwest also expressed the belief that 
the Federal order Class I pricing system 
discriminates against midwestern dairy 
farmers while encouraging milk 
production in other areas. They also 
called for changes to “level the playing 
field.”

Many other hearing participants 
disagreed with the positions and 
arguments stated by those from the 
Midwest. These parties generally 
opposed any changes in the Federal 
orders that would lower returns to dairy 
farmers in their respective areas. Among 
these were witnesses from the 
Northeast, Middle Atlantic, Southeast, 
South Central, Southwest, Far West and 
Pacific Northwest regions. The 
testimony of most of these parties 
presents a strong statement of support 
for the status quo, as well as a defense 
of the order program as a stabilizing 
influence in milk markets.

Testimony of various expert witnesses 
with many years of milk marketing 
experience provided the record with a 
history of the order program and the 
conditions and market experiences that 
led to its development. These witnesses 
described in some detail the nature of 
milk production and the associated 
marketing problems that make milk 
marketing regulation unique. In 
summary, various witnesses indicated 
that milk is a unique agricultural product 
that requires special consideration, and 
that many of the production and 
marketing problems that originally gave 
rise to the Federal order system still 
exist.

After a review of the testimony and 
other evidence in the record relating to 
this issue, it is concluded that the 
present Class I differentials should 
remain in place. The underlying basis 
for the level of Class I prices under the 
order program is the statutory pricing 
standard which requires that prices
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reflect the supply and demand for milk. 
Within this context, the present Class I 
differentials appear to be set at a 
reasonably satisfactory level. Although 
there might be a basis for some 
downward adjustments in certain 
markets, such as in the heavy 
production areas of the Midwest, it is 
difficult to determine from this record 
what the adjustments should be. This is 
particularly so when the industry has 
strongly supported over the years a 
coordinated set of differentials based on 
fairly constant rates of change from 
market to market.

In reviewing the adequacy of milk 
supplies in the regulated markets, the 
supplies and utilization of producer milk 
were analyzed, order by order and 
region by region. For this purpose, the 
monthly data (taken from Federal Milk 
Order Statistics) for the years 1987,1988 
and 1989 were selected as being 
representative of normal market 
conditions. When the market data are 
reviewed in light of both Class I and 
Class II needs, it is clear that there are 
no large supplies of Class III milk left for 
shipment to other areas except for the 
Chicago Regional, Upper Midwest, 
Pacific Northwest and Idaho markets.

The record indicates that in order to 
serve the varying needs of a Class I 
market on a year-round basis, reserve 
milk supplies equal to about 30 percent 
of the total milk in the market are 
needed. The views on this point varied 
from 15 percent to 40 percent, with a 
fairly persuasive argument for at least 
30 percent. Thus, a reserve milk supply 
equal to 30 to 35 percent of the total milk 
in the market appears to be a 
reasonable reserve requirement.

It is in the fall months of the year 
when market supplies of milk are 
reduced. Thus, it is the fall months that 
must be looked at first to determine 
whether a given market has adequate 
supplies of milk or whether there are 
inadequate supplies or excessive 
supplies available. In order to evaluate 
each market for this purpose, the months 
of September, October and November 
for 1988 and 1989 combined were 
reviewed. Also, monthly data for the 
years 1987,1988 and 1989 were 
combined to depict this information on a 
year-round basis rather than just the fall 
months.

It should be noted here that for this 
analysis, estimates of Class II use were 
made for those orders that provide, or 
did provide during the review period, 
only two classes of utilization. Eight 
orders fall into that category: the three 
Florida orders, the three northeastern 
orders, the Michigan Upper Peninsula 
order, and the Black Hills order. There is 
no data available in the record for the

Michigan Upper Peninsula order, and 
the Black Hills order data are combined 
with data for the Greater Kansas City 
and Eastern South Dakota orders, all to 
preserve confidentiality of proprietary 
information. For the Florida markets, 
virtually all use other than Class I was 
considered to be used in the 
intermediate classification. For the New 
England, New York-New Jersey and 
Middle Atlantic orders, published data 
were used to extract the pounds of milk 
used to produce the various 
intermediate class products. However, 
for the New England order, market data 
reported condensed milk with butter, so 
that an appropriate separation of Class 
II and Class III in that case was not 
possible from published data.

The New England order, the New 
York-New Jersey order and the Middle 
Atlantic order were amended April 1, 
1991, to provide three classes of milk 
use. (Official notice is taken of the 
Assistant Secretary’s order amending 
orders for the New England, New York- 
New Jersey and Middle Atlantic 
Marketing Areas, Docket Numbers AO- 
14-A62, etc., issued January 31,1991, 
published February 11,1991, 56 FR 5308.) 
Market data reported by the market 
administrator for the New England order 
for April 1991 were used, specifically the 
pounds of producer milk assigned to 
Class II, to go back and adjust the 
earlier estimates in an attempt to better 
distinguish the amount of producer milk 
that would have been Class II if the 
order had been a three-class order.

The numbers developed as described 
above for the three northeastern 
markets were considered to be the 
pounds of producer milk in Class II. 
Class III pounds were estimated by 
subtracting the Class I producer milk 

'and the estimated Class II producer milk 
from total producer milk receipts for 
each month.

Also, during the hearing, only market 
data for the month of September 1990 
was available for the Carolina order, 
since the order for that market did not 
become fully effective until September 1,
1990. Therefore, we are taking Official 
Notice of data for October, November, 
and December 1990 in order to have 
further information for analysis.

Official notice is taken of the 
following sources of data for the 
northeast orders and the Carolina order:

1. New England Milk Market Statistics 
for the years 1986 and 1990; issued by 
the Market Administrator, P.O. Box 
1478, Boston, MA 02205.

2. Monthly Statistical Report for the 
New England Marketing Area for April
1991, issued by the Market
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Administrator, P.O. Box 1478, Boston,
MA 02205.

3. The Market Administrator’s Bulletin 
for the New York-New Jersey Milk 
Marketing Area, Quarterly issues A, B,
C and D for the years 1986 and 1990 
(Volumes 46 and 50), issued by the 
Market Administrator, 708 Third 
Avenue, New York, NY 10017.

4. Annual Statistical Report for 
Federal Order No. 4, the Middle Atlantic 
Marketing Area, for the years 1986,1987, 
1988,1989 and 1990, issued by the 
Market Administrator, P.O. Box 25828, 
Alexandria, VA 22313.

5. Statistical Summary, for October 
through December 1990, for the Carolina 
Milk Marketing Order, issued by the 
Market Administrator, 3920 Bardstown 
Road, Louisville, KY 40218.

The simplest way to get an overview 
of combined Class I and Class II use is 
to look at Class III use in the various 
orders. If a reserve of at least 30 percent, 
and maybe as much as 40 percent, is 
necessary on an annual basis to supply 
the Class I market, then any market with 
40 percent or less Class III use cannot be 
considered to be a surplus market.

Analysis of the market data for all the 
orders on an annual basis reveals three 
distinct groups of markets, as follows:

(1) The orders in the Southeast 
(Alabama-West Florida: Georgia; 
Nashville; Tennessee Valley; Upper 
Florida; Tampa Bay; Southeastern 
Florida; Memphis, Tennessee; Central 
Arkansas; New Orleans-Mississippi; 
Greater Louisiana; and Carolina) have 
very high levels of Class I use. These 
orders have low levels of Class II (soft 
products & ice cream), and very low 
Class III utilizations. Some of these 
markets are deficit markets, that is, they 
do not produce enough milk to supply 
the Class I needs, including reserves on 
a year-round basis.

(2) A group of Midwest and Far West 
and Northwest markets (Upper 
Midwest; Chicago Regional; Iowa; 
Nebraska-Western Iowa; Great Basin; 
Southwestern Idaho-Eastern Oregon; 
and Pacific Northwest) that obviously 
have far more milk available than is 
needed for Class I and Class II use, plus 
reserves. Even in the fall months 
(September, October, November, 1988 
and 1989 combined) all the markets in 
this group had Class III utilizations 
greater than 45 percent, and only one 
(Great Basin) was below 50 percent.

(3) The remaining markets exhibit 
essentially a balance between supply 
and demand. Within this group there is 
considerable variation of Class II use, 
from about four percent for the Central 
Illinois order to nearly 27 percent for the 
Middle Atlantic order. Class I use in 
these markets (three-year average)

ranges from 41 percent (New York-New 
Jersey) to over 77 percent (Paducah). For 
the combined period of 1987 through 
1989, only one market in this group had 
Class III use of above 40 percent, and 
that was the Southern Michigan market. 
However, in the fall months, Class III 
use in the Southern Michigan market 
was less than 40 percent, and Class III 
use was less than 35 percent in most of 
the other markets.

Based on this analysis, it is concluded 
that producer milk supplies are not 
excessive outside of the markets 
identified in the second group above.

When the hearing in this proceeding 
was held, the Notice of Hearing included 
the Lubbock-Plainview, Texas; Texas 
Panhandle; and Rio Grande Valley 
orders. On December 6-8,1989, a 
hearing was held on a proposal to merge 
these three orders and to expand the 
marketing area. On August 14,1991, the 
Assistant Secretary issued a Decision to 
merge the three orders and to expand 
the marketing area. (Official Notice is 
taken of the Assistant Secretary’s 
Decision for Rio Grande Valley and 
Certain Other Marketing Areas, Docket 
Numbers AO-335-A34, etc., issued 
August 14,1991, published August 27, 
1991 (56 FR 42240) and the Assistant 
Secretary’s Order Amending Orders, 
Docket Numbers AO-335-A34; etc; 
issued October 9,1991, published 
October 21,1991 (56 FR 52446)). The 
merger becomes effective December 1, 
1991. Accordingly, in this decision, all 
order language will be in terms prepared 
for the merged order, which will be the 
New Mexico-West Texas order (7 CFR 
part 1138). The merger decision cited 
above modified the Class I price 
structure in eastern New Mexico and 
reduced the Texas order Class I 
differential by twelve cents per 
hundredweight. Other conforming 
location adjustment changes were 
provided in the Texas and Southwest 
Plains orders to recognize the pricing 
structure of the New Mexico-West 
Texas order.

Several parties offered testimony in 
the present national hearing concerning 
milk production costs in New Mexico 
and Texas, where milk is produced in 
New Mexico, and other information 
concerning plant locations. One purpose 
of such evidence was to provide a basis 
for further review of the Class I price 
relationships in the New Mexico-Texas 
area. However, that question was 
previously reviewed in the proceeding 
that led to the merger and expansion of 
order territory for the New Mexico- 
West Texas order, which has already 
been mentioned. The decision in that 
proceeding appropriately dealt with the 
question of price alignment in that

region. Accordingly, no action in that 
regard should be taken on the basis of 
the record developed in this proceeding.

In its brief, a handler that operates 
two plants in the Southeast urged that 
Class I differentials in southern 
Louisiana under both the New Orleans- 
Mississippi and Greater Louisiana 
orders be reduced to recognize that 
Class I prices under the Texas order had 
bhen lowered 12 cents. The brief noted 
that a regional hearing to consider 
appropriate location differentials and 
other issues in the area had been 
scheduled for December 1990. That 
hearing has since been postponed 
indefinitely and the brief concluded that 
it is now necessary for the Secretary to 
address the adjustment of Class I prices 
in southern Louisiana in this proceeding. 
The brief further maintained that such 
price adjustments are reasonably within 
the scope of several proposals included 
for consideration in this proceeding.

This petition is denied. The alignment 
of Class I prices in Louisiana and 
Mississippi and other areas was 
considered and adjusted based on a 
regional hearing for that purpose as a 
result of the changes in Class I 
differentials established by Congress in 
the Food Security Act of 1985.

Other Related Issues

National Pooling
There is no basis in this record for 

concluding that the returns from Class I 
milk under the present orders should be 
pooled under some regional or national 
arrangement. Although some parties 
expressed a view that there is now a 
national market for Class I milk, the 
record does not support such a 
conclusion. It is true that some Class I 
and Class II products are distributed 
over wide areas. Also, it is clear that 
there are some overlaps in production 
areas. Although this information may be 
an indication that some merging of 
orders may be warranted, there is not a 
sufficient basis in this record for taking 
such action.

Cost o f Production
Many witnesses expressed views that 

costs of producing milk should be a 
factor in determining prices under the 
order program. However, no one 
provided a sound basis for doing so or 
explained just how Federal order prices 
should be tied to or established using 
such data.
Elimination o f Grade A and Distance 
Differentials

The proposals to eliminate Grade A 
and distance differentials in pricing 
Class I milk amount, in essence, to
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proposals to eliminate classified pricing. 
However, this approach has virtually no 
support from those who are regulated 
under Federal orders (handlers) and 
from producers. Adoption of these 
proposals would render Federal orders 
without any basis to recognize the value 
and service provided by Grade A milk in 
the marketplace. The record does not 
provide a persuasive argument for 
eliminating classified pricing under the 
order program.

Multiple Basing Points

The orders should not be amended to 
specify that Class I milk prices will be 
determined by using several basing 
points. As noted earlier, it is concluded 
that the current system of Class I prices 
is functioning properly and is in accord 
with the provisions of the Act with 
regard to establishing milk prices. Thus, 
no changes in the Class I differentials 
are adopted.

The record in this proceeding fails to 
provide sufficient information to provide 
a sound basis for deciding that multiple 
basing points should be adopted. Two 
such proposals were discussed, but in 
neither case was detailed information 
provided that would facilitate deciding 
exactly where basing points should be. 
One proponent’s spokesman indicated 
that further hearings might be needed to 
develop more detailed information.

In order to permit a full evaluation of 
this issue, the record should include a 
full exploration of those factors that are 
important in deciding where basing 
points should be located and how the 
Class I differential amount at such 
points should be determined. 
Additionally, it would be important for 
the record to provide a basis for 
properly establishing Class I 
differentials at locations other than the 
basing points. This in turn raises 
questions about location adjustments 
and price alignment between markets. 
Although some of these items were 
touched upon in the record, there 
nevertheless is a serious lack of 
information that would be necessary to 
make a decision that multiple basing 
points should be adopted and then to 
follow through with a specific set of 
order provisions to implement that 
decision.
Placing a “Floor” Under Federal Order 
Prices

Several parties supported the concept 
of placing a “floor” under Federal order 
prices. The proposals ranged from $10.60 
per hundredweight to $14.00 per 
hundredweight, with adjustments twice 
a year for inflation. Some proposals 
would undergird Class I and Class II

prices only. One proposal would also 
specify a minimum Class III price.

Class prices under Federal orders are 
tied to the M-W price, which currently 
serves as the “price mover”. As the M - 
W price moves up or down reflecting 
market forces and competition at work 
in the market place, so do the Class 
prices under Federal orders move up or 
down. This pricing mechanism responds 
to market changes in the value of milk 
for manufactured dairy products. This is 
an important consideration in 
maintaining a proper relationship 
between Federal order reserve milk and 
non-order milk made into the same 
products. If a floor price were put under 
the Class III price, this price relationship 
may not be maintained.

Similarly, the differences in price 
between Class III uses and Class I and 
Class II uses state appropriate value 
differences. Changing such value 
differences through placing a floor under 
Class I and Class II prices only could 
distort these price relationships.

A price floor may be an appropriate 
mechanism to use if it is necessary to 
prevent prices from going so low as to 
jeopardize the adequacy of milk 
supplies. However, the record evidence 
in this proceeding does not support a 
finding that a floor price should be 
adopted for that purpose. While a price 
floor could prevent some price 
fluctuations, it could also isolate Federal 
order prices from properly responding to 
changes in market conditions. For these 
reasons, all proposals to place a “floor” 
under Federal order minimum prices are 
denied.

Supply-demand Adjuster
The orders should not be amended to 

apply a supply-demand adjustor 
uniformly to all orders, based on the 
level of dairy product purchases under 
the price support program. The proposal 
would result in Class I prices in all 
orders being reduced by the same 
amount. Also, as proposed it would 
work in only one direction, that is, it 
would reduce the Class I differentials in 
response to increases in price support 
purchases. Thus, milk prices could 
decline; but no mechanism is proposed 
to deal with a shortage of milk (which 
could be a signal that a higher price is 
needed).

It is not apparent that a supply- 
demand adjustor should apply to all 
orders at the same time and in the same 
amount. We cannot conclude, for 
example, that the Southeastern Florida 
Class I price should be decreased 
because price support purchases are 
large. It does not appear likely that the 
Southeastern Florida order contributes

at all to higher levels of support 
purchases.

Balancing Payments .
The proposal by Land O’ Lakes to 

provide balancing payments to handlers 
that dispose of a market’s reserve milk 
supplies should not be adopted on the 
basis of the record in this proceeding.

The proposed payments would be 
funded by adding a surcharge to the 
Class I milk price. Thus, all handlers 
who use Class I milk would help pay the 
costs of disposing of reserve milk 
supplies, and Class I prices would be 
increased in a given market by the 
amount estimated by the market 
administrator to be necessary to cover 
the expected payments.

It has already been stated that there is 
no basis in the record of this proceeding 
to restructure Class I milk prices 
throughout the order program. Thus, the 
concept of adding specific amounts to a 
basic Class I price differential as several 
proposals would have provided has 
already been rejected.

Payment for services of marketwide 
benefit are permitted under revisions to 
the Act contained in the Food Security 
Act of 1985. However, the adoption of 
such provisions should be based on 
evidence pertaining to the need for them 
in specific market situations. That kind 
of evidence is not provided in the record 
of this proceeding. Moreover, there is no 
indication of support for adoption of this 
proposal by cooperatives in other 
markets outside the area that Land 
O’Lakes serves. Another shortcoming of 
this record is that there is not adequate 
information concerning the costs of 
providing the balancing services, nor of 
the equity, or lack of equity, concerning 
the provision of balancing services in 
the various markets. Thus, the proposal 
for balancing payments is denied.

Supplemental Milk Credit
After considering the evidence, it is 

concluded that the proposal to provide a 
supplemental milk credit should not be 
adopted. While there is merit to the 
argument that handlers who have to pay 
“give-up” charges to manufacturing 
plants may have a higher cost of milk 
than those who do not, we do not agree 
that the proposal offers an appropriate 
response.

Part of the concern is that it is not 
demonstrated that there is uniformity in 
give-up charges. It seems clear that give- 
up charges are often made on 
supplemental milk, but supplemental 
milk may be obtained from various 
sources. Also, it would appear that 
adopting such a credit would 
“institutionalize” a $3.00 give-up charge,
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thus tending to insure that such a charge 
would be applied. It is more appropriate 
to leave this charge within the context 
of over-order charges, which are 
responsive to changes in the competition 
for milk.
Seasonal Pricing

All of the proposals to provide some 
form of seasonally varying prices are 
denied. Evidence submitted in support 
of those proposals demonstrates that 
milk production continues to exceed 
Class I needs in the spring, and often 
falls short of meeting Class I needs in 
the fall months. This is a general 
occurrence, and there are degrees of 
variation among the orders.

Addressing individual market 
seasonal production variations is not 
practicable in a proceeding such as this 
one that involves all markets. Moreover, 
the record fails to provide any clear 
sense that a majority of producers favor 
one type of plan over another one, or 
that support for the concept is 
widespread among producers.
Therefore, it is concluded that none of 
the specific proposals considered in this 
proceeding should be adopted. If 
seasonal incentive plans are to be 
provided, the need for such plans and 
details of the type of programs desired 
should be based on local or regional 
hearings called for that specific purpose.
Advance Announcement o f Class I  and 
II Butterfat Differentials

Currently, a single butterfat 
differential is announced on the fifth 
day of the month for the previous month. 
The proposal by MIF and IICA would 
require the use of one butterfat 
differential for Class I and Class II and a 
separate differential for Class III. Each 
month the producer differential would 
be the weighted average value for 
butterfat in all three classes (under 
actions discussed in Issue No. 3, all 
orders will have three classes).

The purpose of the proposal is to 
provide handlers a greater amount of 
pricing information in advance so that 
they could more accurately determine 
their raw product costs.

Even though there was rather broad 
support for announcing the Class I and 
Class II butterfat differential in advance, 
the proposal should not be adopted. 
There is no question that the proposal 
would allow handlers, especially those 
who make Class II items, to more 
accurately determine their raw product 
costs. However, there is a consideration 
in multiple component pricing that 
overrides this issue. The butterfat 
differential is a critical factor in 
determining the value of the component 
other than the butterfat component in an

order with multiple component pricing.
In the Great Basin order, the value of 
protein is established by subtracting 
from the M-W price the value of 
butterfat and dividing the remainder by 
the average percent protein in producer 
milk. The resulting milk protein price is 
the same for protein used in both Class 
II and Class III milk.

It should be noted that, in addition to 
the multiple component pricing (MCP) 
plan currently in effect for the Great 
Basin marketing area, MCP has also 
been recommended for adoption in the 
Middle Atlantic order. Additionally, a 
hearing has been held to consider MCP, 
for the Indiana, Ohio Valley and Eastern 
Ohio-Western Pennsylvania orders. 
(Official notice is taken of the 
Administrator’s recommended decision 
for the Middle Atlantic Marketing Area, 
Docket Number AO—160-A65—RO—2, 
Issued May 23,1991, published May 31, 
1991, 56 FR 24746, and the 
Administrator’s Notice of Hearing on 
proposed amendments to the Ohio 
Valley, Eastern Ohio-Western 
Pennsylvania and Indiana order, issued 
July 25,1990, published July 31,1990 55 
FR 31056).

Under the proposal, however, the 
butterfat differentials for Class II and III 
would not necessarily be the same. The 
result would be that the value of 
butterfat and protein used in Class II 
would not be the same as that used in 
Class III. This possibility, and any 
ramifications that might result with 
respect to changing product values, was 
not discussed at the hearing. Thus, a 
change in the butterfat differential 
should not be made on the basis of this 
record.
2. Class II Milk Pricing and Related 
Issues
a. Level of Class II Differentials

The Class II price differentials under 
the orders should not be changed, 
except for the two orders that do not 
have a Class II differential. These are 
the Michigan Upper Pennisula and Black 
Hills orders.

Most of the orders have three classes 
of use. In most cases, the Class II 
differential is 10 cents. A 15-cent 
differential applies under the three 
Florida orders, and a 25-cent differential 
applies under the Pacific Northwest 
order (although this latter differential is 
reduced whenever the Class III price is 
based on a butter-powder formula 
price). Under the existing advance 
pricing arrangement, however, these 
various differentials, in actuality, have 
averaged 4 cents higher during the past 
10 years. (Advance pricing will be 
discussed in a later section.)

Five orders—Michigan Upper 
Peninsula; Black Hills, South Dakota; 
Southeastern Florida; Tampa Bay; and 
Upper Florida—have only two use 
classes. The Florida orders currently 
have a 15-cent differential over the 
Minnesota-Wisconsin price. However, 
under the Michigan Upper Peninsula and 
Black Hills orders Class II milk is priced 
at the Minnesota-Wisconsin price (the 
Black Hills order has a butter-powder 
snubber). As indicated earlier, all orders 
would provide for three classes under 
the changes adopted herein.

At the time of the hearing, the New 
England, New York-New Jersey, and 
Middle Atlantic orders also provided for 
only two use classes. Effective April 1, 
1991, these orders were amended on the 
basis of an earlier hearing to provide for 
three classes, with the soft products 
being included in a new middle-priced 
class (56 FR 5308). The new Class II 
price for these three orders is the same 
as under the other three-class orders, 
except that the price is subject to the 
same seasonal adjustments that apply to 
Class III milk under the three orders.

The notice of hearing included five 
proposals (B-l, B-4, B-5, B-6, and B-7) 
that would increase the level of the 
Class II differentials. The predominate 
support was for setting the differentials 
at 50 cents. Other proposals were for 
differentials of $1.00 and $1.20. Another 
proposal in the hearing notice (B-3), 
which would have changed the Class II 
price formula but kept the present 10- 
cent differential, was modified at the 
hearing to provide for a 15-cent 
differential.

In supporting Class II differentials of 
50 cents or more, the basic contention of 
proponents was that milk used in soft 
products has far more value to Class II 
processors than is reflected by the 
current 10-cent differential. Proponents, 
which included both cooperatives and 
proprietary handlers, pointed out that 
processors want a steady supply of high- 
quality milk for Class II uses and are 
willing to pay much more than the 
minimum Class II prices set by the 
orders. They indicated that over-order 
prices for Class II milk are common 
throughout the country, often ranging 
from 50 cents to $1.00 or more over the 
Class III price. Proponents also 
indicated that these higher payments for 
Class II milk are not disruptive to the 
marketing of producer milk in that 
processors find little incentive to seek 
alternative ingredients for making Class 
II products, such as Grade B milk or 
nonfat dry milk.

In supporting a substantially higher 
Class II price, proponents also claimed 
that Class II uses should bear, along
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with fluid milk products, a reasonable 
part of the cost of attracting a  sufficient 
supply of high-quality milk to the 
market. They indicated that this is 
particularly relevant today »nee Class II 
products in many areas now must be 
made from Grade A milk. In addition, 
they contended that the cost of moving 
producer milk to Class II outlets far 
exceeds the order Class II differentials 
and that only through over-order prices 
can milk be attracted away from the 
more remunerative Class III outlets, 
which are usually located within the 
milkshed.

Proponents of substantially higher 
Class II differentials were not in 
agreement on the level that should be 
adopted. Some argued that a differential 
much higher than 50 cents would 
provide an economic incentive for 
processors to substitute alternative 
ingredients. At the same time, others 
pointed out that substantially higher 
over-order prices are being paid without 
disruption of the marketing of producer 
milk to Class II outlets.

The cooperative proposing the Class II 
differential of $1.00 argued that this 
much higher price level reflects what 
processors are willing to pay for Class II 
milk. The cooperative also indicated 
that this is a more realistic price level in 
view of the strong position of Class II 
products in the marketplace. Citing 
retail and wholesale price indices for 
Class II products, the cooperative 
pointed out that Class II products show 
greater strength and profitability 
relative to dairy products in general. At 
the same time, it was argued, producers 
have not shared appreciably in these 
returns. According to the proponent, 
adopting a $1.00 Class II differential 
would help close the gap between the 
prices received by producers and the 
wholesale prices received by Class II 
processors.

In proposing a Class fl differential of 
15 cents, the trade associations of milk 
and ice cream processors argued that 
the price of Class II milk under the 
orders should remain essentially 
unchanged. The proposed 5-cent 
increase in the Class II differentials, 
they claimed, is merely to offset the 4- 
cent per hundredweight price 
enhancement to producers that the 
present advance pricing arrangement 
has provided but which would be 
eliminated under the processors’ 
proposal to change advance pricing, as 
discussed later. The associations 
indicated that it is their desire to make 
the Class H pricinjg changes revenue 
neutral for producers.

In supporting no change in the Class II 
price level, the trade associations 
argued basically three points. First,

these group» claimed that on the basis of 
price elasticity studies a much higher 
differential would result in a significant 
decline in the consumption of Cla39 II 
products. Any loss of Class II sales, they 
noted, would mean an increase in 
surplus milk, which could drive down all 
milk prices.

A second concern by processors was 
that a  much higher Class II price for 
producer milk would result in an 
economic incentive for processors to use 
cheaper alternative ingredients. Also, in 
this same vein, processors are 
concerned that a  higher order price 
would eventually cause consumers to 
shift to less expensive nondairy 
substitutes.

A third concern is the potential 
inequity that could exist between 
regulated and unregulated processors if 
Class n prices are increased under the 
orders. The processor groups claimed 
that this situation was recognized by the 
Secretary when the present 10-cent 
differential was established in the mid- 
1970’s.

It is clear from the record that the 
present Class II prices under the orders 
substantially understate the price that 
regulated handlers are paying for Class 
II milk. Although the Class II differential 
in most markets is 10 cent3, handlers in 
most areas are paying much more than 
this to get a supply of milk for the soft 
product uses. Over-order prices for such 
milk range anywhere from 50 cents to 
$1.00 or more over the Class III price, 
depending on the particular marketing 
conditions in the area.

Although the Class II market usually 
represents a relatively small part of 
their business, handlers nevertheless 
consider the processing of Class II 
products an important part of their total 
operation. Handlers want a regular 
supply of Grade A milk for such uses, 
which requires essentially all of the 
costly supply services associated with 
procuring milk for the Class I market. 
These include moving the milk long 
distances from the milkshed to the city 
processing plants and balancing milk 
supplies with demand. Handlers also 
often want milk delivered in a 
standardized form.

A Class II price that is only 10 cents 
higher than the Class III price does not 
cover the cost of these services. Unless 
a processor is willing to pay more for 
the milk, the cooperative associations 
that are supplying the milk find it more 
profitable to channel the milk into the 
Class HI uses, which do not entail the 
same costly services.

Most handlers are already having to 
pay substantial over-order prices to 
obtain milk for Class II use. Such pay 
prices in conjunction with Class I prices

are generating adequate supplies of 
Grade A milk for both Class I and Class 
II uses. As discussed under the Class I 
pricing issue, an analysis of supply and 
demand conditions under the orders 
indicates that there are adequate 
reserves of Class III milk to balance 
both Class I and Class II needs under 
the program. Thus, it is concluded that 
an increase in Class II differentials 
under all orders is not needed.

b. Advance Pricing of Class II Milk
The advance pricing procedure that 

applies under most orders to Class II 
milk should not be modified.

For most orders, the Class H price is 
the M-W price for the second preceding 
month as adjusted by an “updating” 
product price formula (the basic Class II 
formula price provision of those orders), 
plus the amount by which the simple 
average of the basic formula prices (M- 
W prices) for the most recent 12-month 
period, plus 10 cents, exceeds the same 
12-month period’s average of the basic 
Class II formula prices. The Class II 
price is announced by the 15th of the 
previous month. However, if the 
announced Class II price for a given 
month is less than the Class III price for 
the same month, the difference between 
these prices is then “added back” in 
computing the second succeeding 
month’s Class II price.

The purpose of the basic Class II 
formula price (Section 51a in most 
orders) is to provide a mechanism for 
updating the M-W price for the second 
preceding month so that the Class II 
price for the current month can be based 
on this M-W price but still reflect more 
current marketing conditions that might 
indicate forthcoming changes in the M- 
W  price. Thi3 updating is done by 
comparing movements of wholesale 
prices for butter, nonfat dry milk, and 
Cheddar cheese during die first 15 days 
of the preceding month with such price 
movements during the same period a 
month earlier.

Of the eight Class II price proposals 
on which there was testimony, all 
except proposal B -l proposed, either 
directly or indirectly, the elimination of 
the basic Class H formula pricing 
provisions from the orders. Four of the 
proposals (B-3, B-4, B-5, and B-7) 
specifically called instead for the use of 
a Class II price announcement 
procedure that would operate in the 
same manner as for the Class I price,
i.e., the Class II price would be the basic 
formula price for the second preceding 
month plus a specified differential.

While proposal B-6 did not 
specifically call for the elimination of 
the basic Class II formula price
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provision, testimony by the proponent 
was clear that the proposed $1.00 per 
hundredweight Class II differential 
would operate in the same manner as 
under proposals B-3, B-4, B-5, and B-7, 
leaving no need to retain the basic Class 
II formula price provisions. Also, 
proposals B-9, B-10, and B -ll, which 
call, in part, for the establishment of 
floor prices on Class II milk, would 
leave the basic Class II formula price 
with little value in the establishment of 
a Class II price.

Witnesses supporting a Class II price 
announcement procedure identical to 
that used for the Class I price indicated 
that the revised procedure would better 
reflect and respond to market 
conditions. They also testified that it 
wuuld be simpler for everyone to 
understand than using the complex 
basic Class II formula pricing 
provisions. Witnesses generally 
indicated that the basic Class II formula 
price had worked reasonably well when 
there was price stability in the 
marketplace, but that this was not the 
case today.

One proponent testified that because 
the basic Class II formula price attempts 
to forecast future M—W prices in arriving 
at a current Class II price, large M-W  
price movements often send confusing 
market signals by having Class I and 
Class II prices move in opposite 
directions and with differing magnitude. 
Another proponent noted that this had 
occurred nine times in the past three 
years. Similarly, another testified that 
because of large milk price swings, there 
is less reliability in the basic Class II 
formula price projecting raw milk costs 
for any given month. This results, 
according to this proponent, in time-lags 
in the adjustment of product costs and 
prices that are burdensome to 
manufacturers. Another proponent said 
that this sort of opposite price 
movement was difficult to explain to 
customers.

Most proponents for eliminating the 
basic Class II formula price maintained 
that Class I and Class II milk prices 
should move in the same direction. They 
claimed that Class I and Class II 
products are closely interrelated and 
that keeping the basic Class II formula 
pricing provision would not ensure the 
desired relationship between Class I 
and Class II prices.

It would be helpful to handlers to 
have the Class II price move in the same 
magnitude and direction as the Class I 
price. However, with a basic differential 
of 10 cents it is more important that the 
Class II price be coordinated with the 
current month’s Class III price, since - 
Class III products can be used as an 
alternative source of ingredients for

Class II use. The updating product price 
formula is intended to obtain this 
objective.

In most markets the effective Class II 
prices are those announced by 
cooperative associations and they are 
substantially higher than the minimum 
order prices. Thus in practice it is not 
often that the order price is the effective 
price faced by handlers. On those 
occasions that it is the effective price 
handlers still have the benefit of 
knowing the price well in advance. 
Accordingly, it is concluded that the 
current Class II pricing formula should 
be continued under the orders.
c. The Class II “Add-Back" Provision

The proponents of proposals B -l and 
B-3 believe that if the Class II milk price 
for a given month is less than the Class 
III price for the same month, the 
difference between these prices should 
not be “added back" in computing the 
second succeeding month’s Class II 
price, as most orders now provide. 
However, the proponents of B-4, B-5, 
and B-6 believe that this difference 
should be “added-back" in calculating 
the next month’s Class II milk price.
This “add-back” provision is an integral 
part of these proposals.

The proponent of proposal B-3 
testified that adding an additional 
amount to the Class II price in those 
months when the M-W price increases 
dramatically and may be greater than 
the announced Class II price would 
result over the long-term in a Class II 
price level that is significantly higher 
than their proposed Class II differential 
of 15 cents per hundredweight. A 
witness who testified in support of 
proposal B-3 believed that if the Class II 
price is established by the basic formula 
price plus a differential, the “add-back" 
provision is not needed. This witness 
said that the current basic Class II 
formula price cannot provide, a 
guarantee that producers will receive at 
least the Class III value for Class II milk 
and therefore, the “add-back” provision 
was justified. Adopting this proposal, 
said this witness, would eliminate this 
need because dairy farmers would be 
assured of receiving no less than the 
basic formula price plus the Class II 
differential for Class II sales in two 
months’ time. Similarly, a proponent of 
proposal B -l testified that the “add- 
back” provision results in a Class II 
price that is higher than the intended 
amount above the Class III price.

It is important to recognize that since 
the adoption of the “add-back” 
provision in the Class II pricing 
mechanism contained in most Federal 
orders, the effective Class II differential 
has averaged 4 cents higher than the

intended differential level of 10 cents 
per hundredweight. The add-back 
feature was intended to ensure that 
producers receive not less than the 
Class III value for Class II milk in the 
blend price whenever the M-W price 
exceeds the announced Class II price. 
Thus, the add-back provision of the 
Class II price formula should be retained 
so as not to reduce returns to producers.

d. Recognizing Class II Needs in 
Establishing Shipping Requirements

There were proposals to require 
supply plants to ship milk for Class II 
uses or otherwise recognize Class II 
milk needs in the performance 
standards of the orders. After 
considering all the evidence, it is 
concluded that such recognition should 
not be provided under the orders.

A few handlers expressed concern 
that the Federal orders no longer 
function to secure adequate supplies of 
milk for Class I and Class II uses. They 
noted, for example, that the present 
Class II differential does not even cover 
the cost of moving milk from the farm to 
the plant where Class II milk is used. 
Thus, in their view, if a higher Class II 
price is to be paid, then a part of the 
increased price should be used to help 
make milk more available for Class II. It 
was argued that shipping standards 
should be increased and that monies 
generated by the higher Class II 
differential should be paid out only to 
those producers who delivered their 
milk to either Class I or Class II plants.

There was not a large base of support 
for the concept of requiring additional 
milk to be delivered to Class I and Class 
II operations. The CMPC position, for 
example, was that this matter could be 
handled outside the order program and 
so CMPC did not propose shipping 
requirements to meet Class II needs. 
Others opposed such a requirement for 
orders in the Southeast and Southwest. 
Moreover, without an increase in the 
Class II differential it is questionable 
whether proponents would maintain 
their position on these proposals.

The question of whether or not 
shipping or other performance standards 
for pooling milk should be changed 
cannot be dealt with properly on the 
basis of this hearing. Pooling standards 
were not an issue and the testimony and 
other evidence generated at the hearing 
are not directed towards this issue. This 
record provides no basis for determining 
how performance standards should be 
changed on an order-by-order basis.
This matter should be handled in 
another proceeding or proceedings, if 
there is a need to deal with it further.
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3. Product Classification
The Federal milk order system should 

contain uniform classification 
provisions. The uniform provisions 
adopted herein would provide for three 
classes of use, and are based primarily 
on the present “uniform classification” 
provisions contained in most orders. The 
Agricultural Marketing Agreement Act 
of 1937 requires that milk be classified 
“in accordance with the form in which 
or the purpose for which it is used.”

Several of the proposals considered in 
this proceeding under the heading 
‘‘Product classification” dealt 
specifically with the need for uniform 
classification provisions throughout the 
order system. Although other proposals 
under the same heading dealt only with 
the classification of milk used in 
particular products, the proponents also 
recognized the importance of having 
changes in classification considered on 
a national basis, rather than only in 
particular orders. There was no support 
at the hearing for retaining or 
establishing differing classification 
provisions for different orders.

The need for uniform classification 
provisions has grown since 1974 as 
intermarket movements of milk products 
have increased due to improved 
highways and transportation methods.
In addition, new technologies and 
equipment have increased the capacity 
of milk plants, resulting in fewer and 
larger plants with wider distribution. In 
this competitive environment, 
differences in classification and 
resulting differences in the prices paid 
for milk used to process or manufacture 
dairy products result in competitive 
inequities between handlers regulated 
under different orders. The artificial 
competitive advantage caused by 
classification differences between 
orders can also influence handlers’ 
decisions of where to build plants and 
produce products whose classification is 
inconsistent between orders. 
Classification differences can threaten 
the orderly marketing of milk between 
orders.

A survey of each order’s Class II 
provisions by one of the hearing 
participants delineated a significant 
variation in classification between the 
orders. According to the witness, the 
impact of such variation has become 
greater as movements of Class II 
products of as much as 1,000 miles 
between marketing areas and between 
regions increase.

Several proposals considered at the 
hearing would replace the current 3- 
class pricing system with a 2-class 
system. Under these proposals, surplus 
products and a few of the products

currently in Class II would be in the 
lower-priced class, while all other milk 
uses would be Class I. Proponents of the 
adoption of 2 use classes stated that the 
proposals would increase blend prices 
to producers by adding products to the 
higher-priced class, and counteract a 
long-term decline in the percentage of 
milk used in Class L

The record shows no legitimate basis 
for replacing the current 3-class pricing 
system with 2 classes. The 3-class 
pricing system allows for greater 
differentiation among products based on 
the form in which and the purpose for 
which they are used than would a 2- 
class system. Factors such as the form 
and function of a product, its 
perishability, and the manner in which it 
is packaged and distributed can and 
should be considered in the 
determination of its classification. The 
3-class pricing system has worked well 
in most Federal orders for a number of 
years. Some fine-tuning is necessary to 
achieve uniformity of classification, but 
a change to 2 classes would not be an 
improvement. Although a desire to 
increase returns to producers is 
understandable, such a goal would be 
more appropriately addressed through 
changes in price rather than changes in 
classification.

A proposal to establish a new Class 
II-A for some current Class II uses of 
milk in the event Class II prices are 
increased significantly is unnecessary 
because this decision adopts no Class II 
price increase. A witness for Darigold, 
Inc., a large cooperative association 
operating in the Pacific Northwest 
marketing area, testified that Darigold 
supports three classes of use. However, 
he stated, Darigold would like to see a 
division of Class III info two parts, with 
the price for each part based on values 
returned by the marketplace for the 
products in that part of Class III. The 
witness explained that Darigold has 
experienced problems with a 
“misalignment” between Federal order 
Class HI prices for butter and nonfat dry 
milk and the returns the cooperative has 
been able to realize from the sale of 
those products. The Darigold witness 
stated that when returns for one Class 
III product, such as cheese, are greater 
than for other Class III products such as 
butter and powder, plant facilities 
cannot be changed to manufacture the 
higher-valued product, in part because 
the adjustment in the price of the 
noncompetitive product may be 
temporary. According to the witness, 
some highly efficient plants could lose 
their markets and their place in the 
industry if the situation is not corrected.

Although it is true that at times the 
market prices obtainable for butter and

powder return less for the milk used in 
these products than the price of cheese 
does for milk used in cheese, the record 
of this proceeding does not support a 
conclusion that the problem addressed 
by the Darigold witness is one that 
should be addressed in this proceeding. 
There is no indication that the problem 
is widespread. None of the other 
witnesses testified with regard to the 
issue. The hearing record does not 
contain sufficient basis for evaluating 
the merits of such a proposal. 
Accordingly, classification of milk in all 
of the Federal milk orders should be on 
the basis of three uniform classes, 
without subclasses.

Testimony by a number of witnesses, 
and also post-hearing briefs, addressed 
the issue of die criteria to be used in 
establishing the appropriate 
classification of milk used in various 
products. Many of those testifying 
advocated a particular classification for 
milk used to make a specific product, 
and therefore identified criteria that best 
supported the classification they 
favored. The criteria identified by those 
testifying on the subject of classification 
fell into two principal categories: 
Characteristics of particular products, 
and issues relating to the demand for 
those products and for the milk needed 
to produce them.

The characteristics of specific milk 
uses mentioned by witnesses include the 
physical characteristics of the products 
themselves, such as perishability, form, 
percentage of moisture and butterfat, 
similarity to other products, and 
packaging, and also the location at 
which products are processed and the 
area over which they are distributed. 
Issues raised in the proceeding that 
relate to the demand for milk used in 
various products included whether 
demand by handlers is for a relatively 
constant supply of high-quality milk and 
whether it is related to the demand by 
consumers for the processed product, 
whether a product represents a surplus 
or balancing use of milk or its 
production is driven by consumer 
demand, the elasticity of demand or 
price-sensitivity of a particular product, 
and whether the value returned by the 
market for a product should be reflected 
in returns to the dairy farmers who 
produced the milk ingredients of the 
product

Historically, the fluid or beverage uses 
of milk have been classified in the 
highest-priced class of use (Class I), and 
the lowest-priced class (Class HI) has 
been reserved for the hard, or dry, uses. 
The soft products, those from which 
some moisture has been removed, have 
fallen into an intermediate class of use
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(Class II). Closely related to these 
classifications on the basis of the 
physical forms in which products are 
marketed is the concept of storability 
versus perishability. The demand by 
handlers for a readily available supply 
of high-quality milk for fluid purposes is 
directly related to the perishability of 
these fluid products. Consumers expect 
to find fluid milk products available at 
all times. Because of the perishable 
nature of beverage milk products, 
handlers must be able to replenish 
stocks in the supermarket dairy case on 
a fairly constant basis, and have a 
regular and dependable supply of 
producer milk from which to process 
those stocks. Milk supplies that are 
available for use in fluid products 
consequently command a higher price 
than milk supplies used in less 
perishable products.

Products such as butter, nonfat dry 
milk and Cheddar cheese, however, are 
storable for significant periods of time. 
These products can be made whenever 
milk supplies are available and held in 
inventory for some time. In addition, the 
role played by these products in 
balancing the supply of and demand for 
fresh fluid milk is recognized by the 
dairy price support program of the 
United States government through its 
purchases of butter, powder and cheese. 
As a result, the market value of these 
products is the foundation upon which 
prices for the higher use-classifications 
of milk supplied to handlers are based.

The products included in the 
intermediate class of use are those that 
are neither as perishable as fluid 
products nor perform a balancing 
function for the market. The milk used in 
these intermediate products, generally 
described as “soft” products, is used to 
process or manufacture products for 
which handlers know a consumer 
demand exists. Generally, these 
products have some of the water content 
removed from producer milk or contain 
a high enough butterfat content that they 
will not be used as beverages. Many 
Class II products have longer shelf-lives 
than fluid milk products, while being 
less storable than the markets’ surplus 
uses for milk.

Class II products traditionally have 
been processed primarily in the same 
facilities that process fluid milk 
products, and therefore require reliable 
supplies of Grade A milk. It is clear from 
the record of this proceeding that a 
number of soft product processing plants 
are separate from any fluid milk facility, 
and that not all jurisdictions require that 
Grade A milk be used in these products. 
However, the area over which products 
such as ice cream and cottage cheese

are distributed has clearly grown 
beyond intra-regional and may be, for 
some centrally located Class II 
processors, national. At the same time, 
the availability of Grade B milk has 
declined, leaving many handlers with no 
alternative to Grade A supplies. 
However, even if handlers wished to 
obtain supplies of Grade B milk for use 
in Class II products, their inability to sell 
a product made from non-Grade A milk 
in many jurisdictions would complicate 
greatly their ability to distribute that 
product across broad regions of the 
country.

The primary distinction between 
Class II products and the truly surplus 
milk uses of the market is existing 
consumer demand. Handlers do not 
process milk into perishable or semi
perishable dairy products if they do not 
have a consumer market for those 
products. Similarly, commercial food 
processing establishments do not buy 
milk or intermediate dairy products to 
use as ingredients in other food products, 
if there is no commercial market for the 
finished products. Although the 
argument can be made that a 
commercial market exists for cheese, 
nonfat dry milk and butter, all of these 
products, at the time of their 
manufacture, are in the position of 
having to successfully compete in the 
Commercial market or being taken off 
the market by the government as 
surplus. These surplus products are 
manufactured as a means of storing non- 
perishable milk products for later use. 
Their potential for storage is the manner 
in which these products perform their 
balancing role.

The concept of elasticity of demand, 
or price sensitivity, often is raised by 
economists in questions of 
classification. Some claim that the 
inelastic nature of demand for fluid milk 
products has been used as a basis for 
pricing Class I milk above the level of 
other dairy products. The demand for 
Class II and Class III dairy products, on 
the other hand, has been viewed as 
being more price elastic. Although 
testimony was received in this 
proceeding that cited price sensitivity as 
a basis for determining the appropriate 
classification of milk used to produce 
specific products, the record contains no 
actual data on the relative price 
elasticities of the demand for various 
dairy products. Therefore, there is 
insufficient basis in the record of this 
proceeding for using elasticity as a 
criterion for classification decisions 
about specific products.

The “form” and “use” requirements of 
the Act provide most of the needed 
criteria for classifying milk used in

various products. When combined with 
consideration of types of packaging and 
recognition of the ability of some dairy 
products to compete with, or substitute 
for, others that clearly belong within a 
certain class, these criteria should make 
the classification of most products 
relatively easy to determine.

The new uniform classification 
provisions for the orders will necessitate 
new “fluid milk product" and “fluid 
cream product” definitions that are 
uniform throughout the orders. In 
addition, the format of several orders 
that were not included in the 1974 
uniform classification decisions should 
be changed so that provisions dealing 
with classification will be more uniform 
between the orders.

The orders that must be amended 
substantially to change their 
classification provisions to 
accommodate three classes instead of 
two are the Federal orders regulating the 
handling of milk in the Upper Florida, 
Tampa Bay, Michigan Upper Peninsula, 
and Black Hills marketing areas. In 
addition, the Southeastern Florida order, 
which currently provides a Class III 
price only for the butterfat salvaged 
from milk of which the skim portion is 
dumped or used for fertilizer or animal 
feed, should be amended to incorporate 
uniform classification provisions.

Class I milk should be all skim milk 
and butterfat contained in milk products 
that are intended to be consumed in 
fluid form as beverages. Fluid milk 
products require dependable supplies of 
Grade A milk, usually delivered to city 
locations with rapid access to 
concentrations of consumers. However, 
the most salient features of Class I 
products are that they are fluid in form 
and used as beverages. Consequently, a 
hearing proposal to classify kefir as 
Class II because it competes with liquid, 
or drinkable, yogurt should be denied. 
Instead, milk used to make the beverage 
form of yogurt should be Class I. Both of 
these cultured products clearly are 
intended to be consumed as beverages, 
and are packaged as beverage milk 
products.

In addition, milk used to make other 
heretofore Class II beverage products 
should also be Class I, without 
specifying a maximum nonfat solids 
content or a butterfat content less than 9 
percent, at which point fluid products 
are considered “fluid cream products.” 
Specifically (but not exclusively), 
eggnog and milkshake drinks that are 
sold in the dairy case in the same type 
of packaging as other fluid milk products 
should be considered fluid milk 
products. Some of these products may 
contain previously processed and priced
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skim milk and butterfat, such as ice 
cream mix. In such case, only the fluid 
skim milk and butterfat used in the 
beverage (not the ice cream mix) should 
be considered Class I.

A proposal that the classification of 
packaged fluid milk products in 
inventory at the end of each month be 
classified as Class I instead of Class III 
should be adopted. Testimony by a 
proponent witness representing Milk 
Marketing, Inc., stated that such a 
change would result in less 
administrative difficulty in adjusting 
inventory values in the following month, 
when the products are actually 
distributed. In addition, he stated, 
exclusion of Class I milk from 
component pricing provisions would 
result in very complex adjustments in 
the following month if the fluid milk 
products in inventory were originally 
priced on a component basis in Class III.

The post-hearing brief filed on behalf 
of the National Farmers Organization 
stated that Class III classification of 
packaged fluid milk products in 
inventory at the end of the month allows 
handlers a 30-day lag in payment for use 
of milk in Class I, and increases the 
market administrator’s administrative 
and bookkeeping burden in having to 
make an adjustment to the handler’s 
obligation in the following month. 
Although the representative of a group 
of midwestern cooperative associations 
indicated that the group was taking no 
position on the proposal because some 
members of the group opposed it, there 
was no testimony in opposition to the 
proposal.

The proposal should be adopted 
because it is reasonable to require 
handlers to pay for the milk used in fluid 
products for the month in which they 
used it. Furthermore, adoption of the 
proposal will assure that handlers 
ceasing operation at the end of a month 
will pay the appropriate price for any 
milk left in inventory. For the markets 
which have incorporated, or will 
incorporate, component pricing 
provisions in their orders, adoption of 
this proposal will simplify the pricing of 
fluid milk products in inventory.

A provision is needed in each order 
where the classification of ending 
inventory of packaged fluid milk 
products is being changed from Class III 
to Class I to specify in the allocation 
section that in the first month this 
change is effective, beginning inventory 
should be subtracted from the skim milk 
and butterfat remaining in each class, in 
series beginning with Class III.
Beginning with the second month, such 
beginning inventory would be 
subtracted from Class I. This procedure 
will avoid the assignment to Class I

without an upcharge of inventory that 
was classified the previous month in 
Class III.

Class II milk should be all skim milk 
and butterfat contained in fluid cream 
products; used to produce soft, or 
“spoonable,” dairy products regardless 
of butterfat content; used .to produce 
intermediate dairy products for further 
processing; and used as ingredients in 
other food products or other food 
ingredients. These uses of milk are all 
governed by consumer demand for the 
milk components, either as dairy 
products or as other food products that 
use milk as an ingredient. Classifying 
any of these uses as surplus would 
result in undervaluing the milk produced 
by dairy farmers. Further, the cost of 
making Class II products from 
alternative ingredients, such as nonfat 
dry milk or condensed milk, would be 
greater than the cost of using milk priced 
as Class III to make such products 
because of the processing or 
manufacturing costs involved in making 
the alternative ingredients.

The “fluid cream product” definition 
now in most orders should be amended 
to remove sour cream as an item which 
must be accounted for as disposed of 
instead of on a used-to-produce basis 
and to incorporate a standard minimum 
butterfat content for fluid cream 
products of 9 percent. The new fluid 
cream product definition should also be 
included in those orders without such a 
definition.

Most products included in Class II as 
a result of the 1974 uniform 
classification decisions should continue 
to be classified as Class II, including 
frozen desserts, yogurt and cottage 
cheese, and products that resemble 
these products in form and use. These 
products cannot, in the form in which 
they are acquired by consumers, be 
consumed as beverages and generally 
must be eaten with spoons. Frozen 
desserts should include ice cream, ice 
milk, frozen yogurt, and milkshake 
mixes that are disposed of for use in 
soft-serve form, such as for use in fast- 
food restaurant dispensers. Milkshake 
drinks that are disposed of in consumer- 
type packaging, such as those sold in 
supermarket dairy cases as beverages, 
should be considered fluid milk products 
and classified in Class I regardless of 
their solids content.

The amended orders should specify 
that a Class II classification of milk used 
to produce formulas especially prepared 
for infant feeding or dietary use should 
apply only to formulas that constitute 
replacements for meals, rather than 
merely having some added vitamins and 
minerals.

A considerable amount of the 
testimony dealing with classification 
involved handlers advocating Class III 
classification for specific uses of milk 
that have been, or will be, classified as 
Class II. A handler representative 
testified that buttermilk biscuit mix is a 
very price-sensitive product, that it is 
distributed over a much wider area than 
are fluid milk products, and that Class II 
classification of milk used in the product 
would make it very susceptible to 
substitution by dry milk products. Other 
witnesses stressed the importance of 
classifying buttermilk biscuit mix 
uniformly under all of the orders.
Several parties expressed the opinion 
that buttermilk biscuit mix and similar 
products should be Class II.

Biscuit and pancake mixes, like other 
batter-type products such as coatings, 
are sold in a form that allows them to be 
poured, but certainly are not used or 
intended for use as beverages. At the 
same time, their production is driven by 
demand for the products in which they 
are used. These uses are in no way 
surplus uses of milk. Since the 
production of these products uses a fluid 
milk product as an ingredient in another 
product for which there is a specific 
market demand, it is only equitable that 
dairy farmers share in the market value 
of those products by having the milk 
used in those products priced above the 
surplus level.

Several witnesses testified that milk 
disposed of to commercial food 
processing establishments or used to 
make sweetened condensed milk sold to 
commercial food processing 
establishments should be classified as 
Class III. One witness stated thaf Class 
III classification of milk in such uses 
would affect only one percent of total 
milk pooled, and therefore would have 
little effect on producer returns. A 
Wisconsin handler who processes 
sweetened condensed milk testified that 
that product fits the description of a 
Class III product in that it has a long 
shelf life without special packaging or 
processing, it is manufactured close to 
the milkshed rather than close to the 
end users of the product, and that it is 
not processed or distributed in the same 
channels as fluid milk products. 
According to the witness, 75 percent of 
the sweetened condensed product sold 
by the handler is processed to meet 
customers’ proprietary formulas, and the 
product is sold by Wisconsin handlers 
to locations as far away as Florida, 
Texas and California. The witness 
claimed that any Class II price 
differential would result in a price 
disadvantage three times the differential 
for sweetened condensed milk versus
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nonfat milk powder because the 
sweetened condensed product is 
condensed to one-third of its original 
volume.

During the five years preceding the 
hearing, the Minnesota-Wisconsin, or 
Class III, price ranged from slightly over 
$10 to almost $15 per hundred weight. 
The largest percentage by which the 
Class fl price could have exceeded the 
Class III price during this period, using 
an average 15-cent Class II price 
differential, would have been 1.5 
percent. The smallest percentage 
difference between the two prices would 
have been approximately 1 percent. 
During the same time period, sweetened 
condensed milk formulated to meet 
customers’ proprietary formulas was 
apparently moved to Florida, Texas and 
California, among other destinations, at 
costs per hundredweight for 
transportation that represented 10-25% 
of the Class III price of the milk from 
which the product was made. (The cost 
of transportation was computed by 
dividing the 3.83 cents/hundredweight/
10 miles hauling rate established in the 
record by 3 to adjust for condensation of 
the product, and multiplying the 
resulting 1.3-cent rate by the mileage to 
St. Petersburg, Florida (1301 miles); 
Dallas, Texas (1078 miles); and San 
Francisco, California (2196 miles) from a 
location approximately 175 miles north 
of Chicago, as described by the 
witness.)

It is not logical that a differential of 
less than 2 percent over the Class III 
price would persuade food processors 
who are already paying a significant 
cost for a product custom-tailored to 
their needs to be delivered over a 
considerable distance to change their 
ingredient use from sweetened 
condensed to powder. The product 
purchased by the food processors is not 
a standardized surplus product, but one 
that is made specifically for their 
purposes according to their 
specifications. In addition, the 
processors apparently are willing to pay 
significantly more than the raw product 
cost for the ingredient product they are 
purchasing. Accordingly, milk used to 
make sweetened condensed milk should 
be classified as Class II.

Arguments advanced to classify milk 
moved to commercial food processors as 
Class III instead of Class II also are not 
persuasive. A witness representing the 
Trade Association of Proprietary Plants 
(TAPP), a proponent of such a 
classification change, stated that Class
11 classification of milk disposed of to a 
commercial food processor represents 
unnecessary regulation and government 
intrusion into the business of

unregulated plants. TAPP’s brief stated 
that enhancement of the value of the 
marketwide pool and the relative value 
of end products sold by a commercial 
food processor are not appropriate 
reasons for extending pricing, 
accounting and regulation to non-fluid 
uses of milk. The brief also argued that 
milk disposed of to commercial food 
processors does not meet the criteria of 
competing with or following the same 
channels of commerce as fluid milk 
products.

A brief filed by Kraft, another 
proponent of Class III classification of 
milk disposed of to commercial food 
processors, stated that products 
produced by such facilities are more 
similar to Class III uses than to Class II. 
The brief concluded that the milk used 
to make such products should be 
classified as Class III or followed 
through the facility and prorated to its 
ultimate use, as is done in milk plants. A 
Kraft witness had testified at the 
hearing that milk delivered to a 
commercial food processing 
establishment in Wisconsin for use in a 
cheese powder product is Class II, while 
milk used to make the same product at a 
nonpool cheese plant in Missouri is 
classified as Class III. The witness 
advocated adoption of a size criterion to 
distinguish between true commercial 
food processing establishments, such as 
small bakery operations, and true 
processing plants. Milk delivered to 
commercial food processors would be 
Class II, and milk moved to processing 
plants would be Class III.

It is unclear how the classification of 
milk moved to commercial food 
processors is any more of a government 
intrusion than classification of milk used 
in a pool plant, or how Class II 
classification differs in this regard from 
classification in any other class. The 
potential of Class II classification in 
such uses for enhancing the value of 
marketwide pools is an effect of Class II 
classification, and not the cause. The 
ingredient use of milk or its components 
in any food products of which the 
manufacture is driven by consumer 
demand is one basis for determining 
that Class II classification is 
appropriate. Dairy farmers should share 
in the value of their product when its 
value as an ingredient in other food 
products is recognized in the 
marketplace. Many consumers rely on 
the nutritional value, as well as the 
convenience, of processed food 
products, and the contribution of milk to 
that value should not be understated by 
pricing ingredient-use milk as if it were 
surplus to the requirements of the 
market. The criterion of following the

same channels of commerce as fluid 
milk products is one of the 
characteristics descriptive of Class II 
use, but not the only one.

Use of milk, or its components, as an 
ingredient, in other food products is a 
Class II use. Therefore, milk disposed of 
to a commercial food processor does not 
have to be followed through the facility 
to its end use to determine 
classification. Although some products 
produced by commercial food 
processors may, in some respects, 
resemble Class III products, they cannot 
be classified as Class III because they 
are not surplus uses of milk and do not 
compete directly with such uses. In 
addition, milk used in food products that 
may be processed in milk plants, pool or 
nonpool, should be classified as Class II. 
Milk used in the cheese powder 
products such as those discussed by 
Kraft should be classified as Class II 
wherever the product is processed. The 
cheese used in making the powder has 
already been priced as Class III and 
should not be affected, but the 
condensed fluid milk products used to 
make the powder represent milk used to 
process another food product. A 
description of the dry milk products that 
should be considered Class III is 
contained in the later discussion of milk 
to be classified as Class III.

No distinctions between commercial 
food processing establishments and 
processing plants should be made on the 
basis of size. Adoption of such a 
distinction would result in small candy 
makers disadvantaged by the cost of 
their ingredients in relation to large 
candy manufacturers, who already 
enjoy advantages in regard to 
economies of scale. Other small food 
product processors would be similarly 
disadvantaged on the basis of the size of 
their operations.

The orders should be amended to 
allow diversions of producer milk 
directly from farms to commercial food 
processors. A number of hearing 
participants testified in favor of such a 
change on the basis that it would result 
in transportation efficiencies. No 
reasons were given, and none is 
apparent, for limiting milk receipts at 
commercial food processors to those 
which come through pool plants. Such a 
change will improve the efficiency with 
which milk can be moved from 
producers’ farms to where it will be 
used. Therefore, the minor amendments 
necessary to effect such a change should 
be made.

Based on the above determinations 
that milk used as an ingredient in other 
food products should be Class II, it very 
clearly follows that milk used in the
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manufacture of milk chocolate and of a 
“dairy protein-based fat substitute” 
should be Class II. Extensive arguments 
supporting the Class III classification of 
milk used to make milk chocolate were 
offered on behalf of Hershey and Nestle, 
two well-known chocolate 
manufacturers. However, the witnesses’ 
many comparisons of the properties of 
chocolate crumb, an intermediate 
product of the milk chocolate
manufacturing process, with those of 
Class III products overlooked the fact 
that chocolate crumb is not a surplus 
dairy product and, in fact, is not a dairy 
product at all. In milk chocolate, milk is 
used as a necessary ingredient of a 
product whose production is driven by 
consumer demand and not, as implied 
by proponents, by the availability of 
milk during the spring months.

Hershey and Nestle may, as they 
claimed, be able to replace their fresh 
fluid milk receipts with less expensive 
sources of whole milk powder, or with 
other sources of fresh milk. However, if 
such replacement were easily accessible 
or significantly less expensive, it is 
unlikely that handlers in Wisconsin 
would be able to market sweetened 
condensed milk to Florida, Texas and 
California for use in candy-making, as 
the record indicates they are able to do. 
The manufacturing process described by 
Hershey that results in a higher cost of 
production than would a process using 
whole milk powder is the result of 
manufacturing decisions made by 
Hershey that without doubt have a 
major effect on the company’s ability to 
market a product of the quality it 
desires. However, there is no reason for 
dairy farmers to, in effect, pay the 
additional costs associated with 
Hershey’s preferred manufacturing 
process.

A witness for Nutrasweet testified 
that milk used to produce a new product 
manufactured by that company, a “dairy 
protein-based fat substitute,” should be 
Class III because it can also be made 
from egg whites or from whey protein 
concentrate, and will compete with 
vegetable oils and cellulose gel. The 
witness stated that the product has been 
approved for use in frozen desserts, but 
should be seen as an opportunity for the 
dairy industry to maintain its share of 
the food market and sell more dairy 
protein rather than as a substitute for 
butterfat.

A trade group of handlers supported 
Class III classification for milk used to 
make any new fat-substitute products on 
the basis that dairy-based ingredients 
should not be priced higher than non
dairy ingredients used for the same 
purpose. Two cooperative association

spokesmen argued that milk used to 
make the fat substitute product should 
be classified and priced according to the 
classification of the product in which it 
is used as a substitute for milkfat.

The dairy protein-based fat substitute 
is very likely only one of the first to be 
made from milk components, and it is 
important to assure that the milk used to 
produce such products is not priced as if 
these were surplus uses. Milk and its 
components have unique and valuable 
nutritive qualities, and they should not 
be undervalued, either by those who 
would use them to produce new 
products desired by consumers or by the 
dairy farmers who produce the raw 
materials. Consequently, milk used to 
produce new products that cannot be 
clearly identified as belonging in either 
Class I or in Class III should be 
classified as Class II. An attempt has 
been made to describe in order language 
the types of products that are intended 
to be included in each class of use, so 
that classification of new products will 
be more clear-cut than at present. New 
products for which the appropriate 
classification is not readily apparent 
should be classified in Class II until the 
proper classification is established 
through another proceeding.

A proposal to classify mozzarella and 
other Italian cheeses as Class II instead 
of Class III should be denied. Although 
testimony that the manufacture of these 
cheeses is demand-generated and that 
Mozzarella has a relatively short shelf- 
life appears to be accurate, the form in 
which Mozzarella and some of the other 
Italian cheeses are sold is like that of 
Cheddar cheese. Although Mozzarella is 
considered a soft cheese and has a 
higher moisture content (52-60 percent) 
than Cheddar (maximum 39% moisture), 
it maintains its shape in a block and is 
sold to consumers in the same 
packaging and form (sliced, shredded) 
as cheddar. (Official notice is taken of 
the publication Cheese Varieties and 
Descriptions, U.S. Department of 
Agriculture, Agricultural Handbook 
Number 54, Prepared by Agricultural 
Research Service, Issued December 
1953, Slightly revised January 1978; 
Reprinted by National Cheese Institute, 
699 Prince Street, Alexandria, Virginia). 
The moisture content of Provolone is 
just a little higher than that of Cheddar, 
and Parmesan cheese contains less 
moisture, at 32%, than any of the others. 
In terms of “form”, all of the cheeses 
mentioned so far exist in a solid form 
and, when shredded or grated, the small 
pieces of cheese remain separate 
without flowing back together. Although 
Mozzarella is not customarily eaten as 
an hors d’oeuvre with crackers, it and

the other “hard” Italian cheeses are 
often used similarly to Cheddar, as 
sprinkled toppings and additives to food 
for the purpose of enhancing flavor. 
Therefore, milk used in manufacturing 
these Italian cheeses should be 
classified with Cheddar cheese as Class
III.

Although the proponent for classifying 
Italian cheese as Class II considered 
Italian cheeses as a group, it is clear that 
Ricotta cheese differs significantly from 
the others. Ricotta has a moisture 
content of 68-73 percent, comparable to 
that of cottage cheese (70-72 percent). 
Ricotta is packaged in cup form, similar 
to the packaging of cottage cheese and 
yogurt, does not hold a solid form, and 
cannot be shredded or grated into pieces 
that remain distinct. Ricotta and cottage 
cheese can be used as substitutes in 
some prepared foods. Although whey is 
a major ingredient in the manufacture of 
Ricotta cheese, the whey constituents 
would already have been priced (as 
Class II or Class III) as part of the milk 
used to make cottage cheese or cheese. 
Therefore, only the fresh skim milk and 
butterfat used to make Ricotta should be 
classified and priced as Class II.

In the three Northeastern orders, 
whey is currently included as a by
product with cottage cheese as a Class 
II product and with cheese as a Class III 
product. None of the other orders 
mentions the classification of skim milk 
and butterfat used to produce whey, as 
it is considered a by-product of cottage 
cheese and cheese manufacture. There 
is no need to continue to specify under 
any order a classification for whey in 
the classification section. Although 
whey often is converted to a powdered 
product, dried whey is not considered a 
milk product. The production of whey is 
incidental to the manufacture of cottage 
cheese and cheese, and all of the skim 
milk and butterfat used to produce such 
products should be classified in the 
same class as the product which is 
intended to be manufactured.

Class III milk should be all skim milk 
and butterfat used to make hard 
cheeses, of types that can be grated or 
shredded; butter and other spreads such 
as cream cheese, and alternative forms 
in which milkfat or butterfat can be 
stored for later use such as butteroil, 
anhydrous milkfat and plastic cream, 
and nonfat dry milk and other forms of 
dry milk that can be reconstituted as 
fluid milk products. Evaporated or 
condensed products in consumer 
packaging should also be included in 
Class III because of their highly storable 
nature and because those products, too, 
can be reconstituted as fluid products by 
consumers. In addition, fluid milk
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products and Class II products that are 
dumped or sold as livestock feed for 
reasons beyond a handler's control 
(such as spoilage or failure to form 
cottage cheese curd, for instance) or lost 
in accidents, should be Class III. The 
portion of nonfluid milk products used 
to fortify fluid milk products with nonfat 
solids that do not represent an increase 
in the volume of fluid milk products 
should be Class III, as should skim milk 
and butterfat in shrinkage or plant loss 
up to the limit determined in the 
shrinkage provision.

In determining the appropriate 
products to be included in Class III use 
the form and purpose of the primary 
surplus products must be considered, as 
well as the forms and purposes of 
products that may be used as substitutes 
or are similar in form and/or purpose. 
The basic surplus products are Cheddar 
cheese, butter and nonfat dry milk.
These are the products purchased by the 
United States government in the 
operation of the price support program. 
The primary purpose of these three 
products is as a means of storing milk 
solids in non-perishable form when milk 
production exceeds the market’s 
immediate needs, A common physical 
characteristic of the products is that 
they are in a solid form, in that they hold 
their shape at room temperature.

A witness representing Central Milk 
Producers Cooperative supported a 
change in the classification of 
anhydrous milkfat, plastic cream and 
butteroil from Class II to Class III by 
explaining that these products are used 
to store fat for later use, and are 
marketed largely for export for 
reconstitution purposes. The witness 
stated that the butterfat content of these 
products makes them very much like 
butter, and that plastic cream is stiff and 
moisture-reduced. A Kraft 
representative testified that anhydrous 
milkfat is used for balancing the fat 
content of processed cheese, and a brief 
filed on behalf of Kraft asserted that 
none of these products meets the criteria 
of Class II use, that they all contain less 
skim milk than butter does, and that 
they are storable for longer periods.

According to USDA General 
Specifications for Approved Dairy 
Plants and Standards for Grades of 
Dairy Products, plastic cream contains 
approximately 80 percent milkfat, 
equivalent to the milkfat content of 
butter; and anhydrous milkfat and 
butteroil both contain over 99 percent 
fat and less than .3 percent moisture. 
(Official notice is taken of the 
specifications, issued October s, 1975; 
published October 10,1975; 40 FR.
47925.) It is apparent that these products

do represent a means of storing milkfat 
for later use, and are distributed not 
only on a national basis, but in 
international commerce as well. 
Accordingly, their classification should 
be in Class III.

Cream cheese, although a soft cheese 
with a high moisture content, is sold in a 
brick form, like harder cheeses.
Although its physical form does not lend 
itself to grating or shredding, cream 
cheese is used as a substitute for butter 
in that product's function as a spread. 
Consequently, milk used to produce 
cream cheese should be classified as 
Class III.

Nonfat dry milk and other dry milk 
products such as whole milk powder 
and buttermilk powder that can be 
reconstituted as fluid milk products 
should be classified as Class III. These 
products exist in dry powdered form, 
and serve the function of storing milk 
solids for later use in a variety of fluid 
products, Class II dairy products, and 
other food products, in place of fresh 
fluid milk. Although testimony in the 
record indicates that whole milk powder 
has a much shorter shelf life than skim 
milk powder, both products take the 
same form and are used for somewhat 
the same purposes. In addition, national 
market prices for whole milk powder are 
reported along with those for butter, 
Cheddar cheese and nonfat dry milk. 
(Official notice is taken of Dairy Market 
News, Volume 58, Report 22, page 9, for 
the week of May 27-31,1991).

The Class III milk uses which are not 
discussed in this decision represent no 
change from the current Class III 
classification provisions resulting from 
the 1974 uniform classification 
decisions. In several orders, provisions 
closely related to the actual 
classification language, including 
shrinkage, will be changed so that the 
orders will be more uniform.

In view of the accommodations of 
Class II diversions to commercial food 
processors and the change in the 
classification of unspecified products as 
Class II rather than Class III, the 
classification of transfers and diversions 
to nonpool plants from fully regulated 
plants should be amended to give 
priority assignment to Class II over 
Class III. Products processed at nonpool 
plants often compete with products 
processed by commercial food 
processors.

4. Pricing o f Concentrated and 
Reconstituted Milk

All orders should be amended to 
define concentrated milk that contains 
less than 50 percent total milk solids as 
a fluid milk product. As a result, the 
classification of receipts of concentrated
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milk will be determined in a manner 
similar to receipts of bulk fluid milk. 
Concentrated milk will encompass 
“condensed milk’’, which is an accepted 
alternative name for “concentrated 
milk”, but will not include other 
concentrated forms of milk that are 
distinguishable products, such as 
“sweetened condensed milk" and 
"evaporated milk.” In order to reduce 
confusion, the term “condensed milk” 
would be eliminated from all orders.

Current regulatory provisions that 
apply to reconstituted milk made from 
nonfluid milk ingredients, such as nonfat 
dry milk, should be modified. Any 
payment obligation that currently 
applies to reconstituted fluid milk 
products made from such ingredients 
should be reduced by $1.00 per 
hundredweight. Also, an additional 
option is provided that allows for the 
Class I value of reconstituted milk to be 
passed back to the Federal order market 
that provides the nonfluid milk 
ingredients. These modifications will 
apply if labeled reconstituted products 
are distributed. Furthermore, receipts of 
nonfat dry milk should be allocated to 
Class I use on a pro rata basis the same 
as receipts of concentrated milk.

A number of proposals were 
considered that concerned regulatory 
changes to deal with intermediate 
concentrated milk products, such as 
concentrated milk and nonfat dry milk, 
that are reconstituted and disposed of as 
fluid milk products. Concentrated milk 
products were referred to collectively 
throughout the hearing as those milk 
products from which water has been 
removed by evaporation and drying 
processes or the use of reverse osmosis 
(RO) technology. Most hearing 
participants contended that new 
technology, such as RO, could increase 
marketing efficiencies if current 
regulatory provisions were revised. The 
overlying basis of most of the proposals 
is the potential for increased marketing 
efficiency that could result from reduced 
hauling costs obtained by shipping 
concentrated milk products long 
distances to supply or supplement the 
fluid milk needs of deficit markets.

Under the current provisions of most 
orders, milk that is used to produce 
nonfat dry milk is priced as a Class III 
use. Milk that is used to produce 
concentrated milk that is disposed of in 
bulk form is priced in Class II, unless the 
handler can establish a Class III use. 
However, any beverage reconstituted 
milk which is made by combining water 
with nonfat dry milk or a concentrated 
milk product is defined as a fluid milk 
product and is a Class I use.
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In order to provide uniform pricing 
among handlers for milk in Class I use, 
the orders provide a procedure for 
recognizing any conversion of lower- 
priced nonfluid milk products into the 
higher-priced fluid uses. This is 
accomplished by allocating a handler’s 
receipts of nonfluid milk products to the 
lowest-priced class (referred to as down 
allocation) and then in sequence to the 
higher-priced classes of milk. If any of 
the nonfluid receipts are allocated to 
Class I, then a charge on such receipts 
equal to the difference between the 
Class I and Class III prices is applied 
(referred to as a compensatory 
payment).

Most of the parties advancing changes 
in the pricing of reconstituted milk 
contend that the current regulatory 
treatment inhibits the use of these 
concentrated milk ingredients as an 
alternative to bulk fluid milk. Also, 
others contend that the payment at the 
Class I price for nonfat dry milk that is 
reconstituted is excessive since no 
recognition is given to the extra 
manufacturing costs involved in the 
initial processing of the nonfat dry milk. 
Most of the industry proposals would 
preserve classified pricing as a 
necessary element to stabilize marketing 
conditions by pricing the milk used in 
concentrated ingredients (when used in 
fluid milk products) as a Class I use in 
some manner although proposals that 
would eliminate any Class I pricing 
were also considered. Elimination of 
Class I pricing for reconstituted nonfat 
dry milk was proposed as a first step in 
the elimination of Federal milk order 
regulation by the Antitrust Division of 
the Department of Justice (DOJ).

The major issue raised by the DOJ is 
that Federal milk orders are no longer 
necessary in view of a number of 
changes that have occurred in the milk 
industry. On the other hand, other 
hearing participants testified that 
inherently unstable marketing 
conditions continue to exist because of a 
number of unique features that are 
associated with the production and 
marketing of milk. This discussion does 
not deal with this basic issue of whether 
a government-enforced classified pricing 
plan continues to be necessary to 
promote the orderly marketing of milk. 
Instead, it deals only with proposed 
changes to the treatment of 
concentrated milk ingredients and 
reconstituted milk in the context of the 
current regulatory plan.

The other remaining proposals would 
maintain classified pricing by pricing 
concentrated milk ingredients (both 
concentrated milk and powder) in the 
same manner as fluid milk receipts are

now priced. The obvious intent of the 
proposals is to provide for the minimum 
order pricing of concentrated ingredients 
in the source market or plant on the 
basis of the classification in the 
destination plant or market. The first 
step necessary to accomplish this 
objective would be to expand the fluid 
milk product definition to include 
concentrated ingredients. Such a 
definitional change would automatically 
result in the application of the order 
provisions concerning the classification 
of bulk fluid milk products, including the 
provisions that apply to the 
classification of transfers of such 
products.

Provisions to classify transfers of bulk 
fluid milk products are necessary to 
determine a handler’s complete 
utilization of the total amount of milk 
that is received. Also, the purpose of the 
provisions concerning the classification 
of producer milk that are commonly 
referred to as allocation provisions is to 
determine how a handler’s different 
types of receipts have been used. The 
end result is the amount of producer 
milk used in each class that is subject to 
Class prices. The relationship between 
the two sets of provisions is that bulk 
fluid milk that is transferred is classified 
in accordance with the manner in which 
it is allocated to uses in the transferee 
plant or market.

The regulatory treatment of nonfluid 
milk products is significantly different 
from the treatment accorded to fluid 
milk products. For example, the amount 
of milk that is used to produce nonfat 
dry milk is priced in Class III under the 
order regulating the initial receipt of 
milk. If the nonfat dry milk is supplied to 
an other order plant, that order allocates 
the receipts of milk (the nonfat dry milk 
plus the water originally associated with 
such product) to a plant’s uses of milk. 
Any Class I use allocation is retained in 
such market without affecting the 
original obligation under the source 
order.

The provisions concerning the 
classification of transfers and producer 
milk in most orders are based on the 
regulatory treatment provided by the 
uniform classification decisions issued 
February 19,1974 (39 FR 8202,8452, 8712 
and 9012) and decisions issued June 19, 
1964 concerning the manner of 
integrating into the regulatory plan milk 
that is not subject to classified pricing 
(29 FR 9002, 9110 and 9214).

The consensus of opinion among 
hearing participants is that the use of 
concentrated ingredients provides a 
potential for substantial marketing 
efficiencies because of reduced hauling 
costs. However, actual marketing

experience with the use of such 
ingredients is extremely limited. There 
has been some use of nonfat dry milk for 
reconstitution of certain fluid milk 
products in milk shortage situations in 
southern areas of the country. However, 
there is no marketing experience with 
the use of concentrated milk for fluid 
products. This is despite the fact that 
concentrated milk is already defined as 
a fluid milk product in the three Florida 
orders which have had the need to 
import substantial quantities of 
supplemental supplies of bulk fluid milk 
from distant areas.

Despite the lack of marketing 
experience, the conclusion that there is 
a potential for substantially reducing 
hauling costs is logical in view of the 
weight-reduction associated with the 
removal of water from milk. The record 
identifies the substantial amounts of 
milk that have been shipped from 
surplus to deficit areas over a number of 
years. The removal of one-half to two- 
thirds of the water from milk obviously 
has the potential to greatly reduce the 
number of loads of milk that would need 
to be shipped to meet fluid milk demand. 
As a result, concentrated milk should be 
defined as a fluid milk product to 
provide the potential to take advantage 
of weight-reducing technology in 
supplying fluid milk needs. However, 
nonfat dry milk should not be so 
defined.

Nonfat dry milk is a storable product 
that is marketed through different 
channels than fresh fluid milk, including 
concentrated milk. Fluid milk is priced 
in the month in which it is marketed, 
including milk that is used to produce 
nonfat dry milk which is a Class III, 
surplus use product. The conversion of 
nonfat dry milk to a fluid use, and the 
time delay between its initial production 
and the conversion to fluid use, presents 
a host of technical, administrative, and 
equity problems in determining the 
appropriate Class I value to associate 
with nonfat dry milk if it were to be 
defined and treated as a fluid milk 
product.

In addition to other areas of concern, 
questions were raised as to which Class 
I price should apply, Le.» the price that 
applied during die month the nonfat dry 
milk was made or the price during the 
month that the nonfat dry milk is 
reconstituted. In order to provide for 
uniform Class I pricing, it would appear 
that the month of reconstitution would 
be the appropriate bams for Class I 
pricing. The application of such price 
would then require a payment by the 
handler that originally processed the 
milk to make the nonfat dry milk. With 
the time lag involved, the plant making
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the nonfat dry milk may not be a pool 
plant, or may not even be operating, in 
the month of reconstitution. Thus, the 
issue of the uniform treatment of 
regulated versus unregulated milk as 
potential sources of nonfat dry milk is 
also presented. Even if the original plant 
is identifiable and regulated in the 
month of reconstitution, such Class I 
pricing after the fact has implications to 
the original value of the nonfat dry milk. 
On the other hand, pricing the milk at 
the Class I value during the month that 
the nonfat dry milk is processed 
obviously would have an immediate 
impact on the price of nonfat dry milk. It 
is questionable as to why a 
manufacturer would be willing to pay 
the Class I price for milk used to make 
nonfat dry milk when it is not known if 
it will eventually be used in fluid milk 
products.

It is obvious that the processing, 
storing and marketing of nonfat dry milk 
does not lend itself to including such dry 
milk ingredients within the fluid milk 
product definition. Such concerns are 
not evident with respect to concentrated 
milk which, in its fresh fluid form, is 
marketed over a short period of time. 
Although nonfat dry milk should not be 
treated as a fluid milk product, 
reconstituted milk made from nonfluid 
milk ingredients should continue to be 
defined as a fluid milk product as is 
currently provided under orders. 
However, some pricing and allocation 
changes should be made to the current 
process that recognizes the conversion 
from a nonfluid to a fluid use, as 
discussed later.

Concentrated milk that contains less 
than 50 percent total milk solids should 
be defined as a fluid milk product. The 
use of the 50 percent milk solids 
standard was generally proposed and 
referred to in testimony. However, there 
was no significant testimony relating 
directly to the use of such standard. In 
this regard, it is noted that the process 
of removing up to two-thirds of the 
water contained in milk or skim milk 
would result in a product that contains 
substantially less than 50 percent total 
milk solids. Thus, the use of such a 
standard to distinguish between fluid 
and nonfluid products would 
accommodate the objectives that are 
sought.

The definitional change for 
concentrated milk automatically results 
in the application of different provisions 
to establish the classification of receipts 
of such milk, as previously mentioned. 
Basically, the provisions applicable to 
the classification of bulk fluid milk 
would be applied to concentrated milk, 
with some modifications that are

discussed later. Currently, bulk fluid 
milk that is transferred between orders 
is priced in the transferor order on the 
basis of the classification in the 
transferee order. Such milk can be 
classified as Class II or Class III to the 
extent that such use is available if the 
operators of both plants agree on such 
uses. Otherwise, such transfers are 
prorated to Class uses on the basis of 
the receiving plant’s or market’s Class I 
use, whichever is lower. Bulk fluid milk 
transfers between plants regulated 
under the same order are assigned to 
Class I, unless the operators of both 
plants request the same classification in 
another class, but are limited to the 
pounds of butterfat and skim milk 
remaining in each class.

Although most of the testimony 
concerning the potential benefits of 
shipping concentrated milk dealt with 
intermarket shipments, the definitional 
change also results in fundamental 
changes to intramarket shipments of 
such milk which could also result in 
reduced hauling costs. Furthermore, 
such milk may also be received from 
unregulated supply plants. Such 
movements should likewise be 
accommodated under the regulatory 
provisions, but with some modification 
from current provisions.

The removal of water from milk to 
make a concentrated milk product 
obviously creates some administrative 
and accountability difficulties. A 
handler who concentrates milk that is 
received from producers is obligated to 
pay for the amount of milk that was 
originally received. Thus, it is necessary 
to account for the original volume of 
water that was associated with the 
producer milk. In addition, 
accountability is further complicated 
since the classification of the 
concentrated milk that is transferred to 
another market will be determined on 
the basis of its allocation to uses in the 
second market. A handler who 
reconstitutes concentrated milk must 
likewise account for the water that was 
originally associated with the producer 
milk. Otherwise, fluid milk disposition 
would exceed the receipts of milk. A full 
accounting of the milk solids content of 
milk received is not conducted since 
virtually all orders provide for only 
butterfat and skim milk accounting.

In view of possible accounting 
problems, some hearing participants 
suggested that it might be necessary to 
account for milk on the basis of both the 
butterfat and nonfat milk solids content 
of milk. On the other hand, order 
provisions currently recognize the 
potential problem by requiring that a 
handler must account for an equivalent

amount of water originally associated 
with nonfat mille solids that are 
ultimately disposed of by the handler. 
Conversion factors are generally used to 
determine a full accounting of milk 
receipts. For example, nonfat dry milk is 
converted to its fluid skim equivalent by 
multiplying the pounds of nonfat dry 
milk by a factor of 11. Other factors are 
applied for lesser concentrations of milk 
solids. In addition, the marketing of 
concentrated milk would generally 
reflect the pounds of product marketed 
as well as the butterfat and solids 
content. Such information, in 
conjunction with standard conversion 
factors, would appear to accommodate 
the marketing of concentrated milk for 
fluid use. In the event that actual 
marketing experience with concentrated 
milk indicates accountability problems, 
further rule making proceedings are 
available to deal with such actual 
problems that may develop. Until such 
time as any further precision is 
necessary, the use of available market 
information and conversion factors 
appears to be sufficient to account for 
the marketing of concentrated milk.

Although concentrated milk should be 
defined as a fluid milk product, such 
milk should not bë classified in exactly 
the same manner as applies to transfers 
of bulk fluid milk products. A 
modification is necessary to further 
promote marketing efficiency that would 
not exist if current provisions were 
applied to concentrated milk. The 
modification is also consistent with the 
views of at least one hearing participant 
who suggested that concentrated milk 
should be followed to insure that it is 
used in Class I to provide for a 
classification in the same manner that 
applies to bulk fluid milk. The hearing 
participant contended that simply 
defining concentrated milk as a fluid 
milk product would place free standing 
Class II nonpool plants at a 
disadvantage in using concentrated 
ingredients relative to pool distributing 
plants that have Class II uses.

Absent a modification, concentrated 
milk that is now shipped from one order 
to another for other than fluid use would 
be allocated to some extent to Class I 
use if the receiving plant has any Class I 
use. Such milk would then be priced in 
the transferor market at a lower price 
than the transferee market if the transfer 
is from a lower-priced to a higher-priced 
market. The price difference between 
the two markets is, in effectua location 
adjustment credit that would cover 
some of the transportation cost. As a 
result of such a classification, a 
corresponding amount of producer milk 
in the transferee market would be
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In order to provide uniform pricing 
among handlers for milk in Class I use, 
the orders provide a procedure for 
recognizing any conversion of lower- 
priced nonfiuid milk products into the 
higher-priced fluid uses. This is 
accomplished by allocating a handler’s 
receipts of nonfluid milk products to the 
lowest-priced class (referred to as down 
allocation) and then in sequence to the 
higher-priced classes of milk. If any of 
the nonfluid receipts are allocated to 
Class I, then a charge on such receipts 
equal to the difference between the 
Class I and Class HI prices is applied 
(referred to as a compensatory 
payment).

Most of the parties advancing changes 
in the pricing of reconstituted milk 
contend that the current regulatory 
treatment inhibits the use of these 
concentrated milk ingredients as an 
alternative to bulk fluid milk. Also, 
others contend that the payment at the 
Class I price for nonfat dry milk that is 
reconstituted is excessive since no 
recognition is given to the extra 
manufacturing costs involved in the 
initial processing of the nonfat dry milk. 
Most of the industry proposals would 
preserve classified pricing as a 
necessary element to stabilize marketing 
conditions by pricing the milk used in 
concentrated ingredients (when used in 
fluid milk products) as a Class I use in 
some manner although proposals that 
would eliminate any Class I pricing 
were also considered. Elimination^of 
Class I pricing for reconstituted nonfat 
dry milk was proposed as a first step in 
the elimination of Federal milk order 
regulation by the Antitrust Division of 
the Department of Justice (DOJ).

The major issue raised by the DOJ is 
that Federal milk orders are no longer 
necessary in view of a number of 
changes that have occurred in the milk 
industry. On the other hand, other 
hearing participants testified that 
inherently unstable marketing 
conditions continue to exist because of a 
number of unique features that are 
associated with the production and 
marketing of milk. This discussion does 
not deal with this basic issue of whether 
a government-enforced classified pricing 
plan continues to be necessary to 
promote the orderly marketing of milk. 
Instead, it deals only with proposed 
changes to the treatment of 
concentrated milk ingredients and 
reconstituted milk in the context of the 
current regulatory plan.

The other remaining proposals would 
maintain classified pricing by pricing 
concentrated milk ingredients (both 
concentrated milk and powder) in the 
same manner as fluid milk receipts are

now priced. The obvious intent of the 
proposals is to provide for the minimum 
order pricing of concentrated ingredients 
in the source market or plant on the 
basis of the classification in the 
destination plant or market. The first 
step necessary to accomplish this 
objective would be to expand the fluid 
milk product definition to include 
concentrated ingredients. Such a 
definitional change would automatically 
result in the application of the order 
provisions concerning the classification 
of bulk fluid milk products, including the 
provisions that apply to the 
classification of transfers of such 
products.

Provisions to classify transfers of bulk 
fluid milk products are necessary to 
determine a handler’s complete 
utilization of the total amount of milk 
that is received. Also, the purpose of the 
provisions concerning the classification 
of producer milk that are commonly 
referred to as allocation provisions is to 
determine how a handler’s different 
types of receipts have been used. The 
end result is the amount of producer 
milk used in each class that is subject to 
Class prices. The relationship between 
the two sets of provisions is that bulk 
fluid milk that is transferred is classified 
in accordance with the manner in which 
it is allocated to uses in the transferee 
plant or market.

The regulatory treatment of nonfluid 
milk products is significantly different 
from the treatment accorded to fluid 
milk products. For example, the amount 
of milk that is used to produce nonfat 
dry milk is priced in Class III under the 
order regulating the initial receipt of 
milk. If the nonfat dry milk is supplied to 
an other order plant, that order allocates 
the receipts of milk (the nonfat dry milk 
plus the water originally associated with 
such product) to a plant's uses of milk. 
Any Class I use allocation is retained in 
such market without affecting the 
original obligation under the source 
order.

The provisions concerning the 
classification of transfers and producer 
milk in most orders are based on the 
regulatory treatment provided by the 
uniform classification decisions issued 
February 19,1974 (39 FR 8202,8452, 8712 
and 9012} and decisions issued June 19» 
1964 concerning the manner of 
integrating into the regulatory plan milk 
that is not subject to classified pricing 
(29 FR 9002, 9110 and 9214).

The consensus of opinion among 
hearing participants is that the use of 
concentrated ingredients provides a 
potential for substantial marketing 
efficiencies because of reduced hauling 
costs. However, actual marketing

experience with the use of such 
ingredients is extremely limited. There 
has been some use of nonfat dry milk for 
reconstitution of certain fluid milk 
products in milk shortage situations in 
southern areas of the country. However, 
there is no marketing experience with 
the use of concentrated milk for fluid 
products. This is despite the fact that 
concentrated milk is already defined as 
a fluid milk product in the three Florida 
orders which have had the need to 
import substantial quantities of 
supplemental supplies of bulk fluid milk 
from distant areas.

Despite the lack of marketing 
experience, the conclusion that there is 
a potential for substantially reducing 
hauling costs is logical in view of the 
weight-reduction associated with the 
removal of water from milk. The record 
identifies the substantial amounts of 
milk that have been shipped from 
surplus to deficit areas over a number of 
years. The removal of one-half to two- 
thirds of the water from milk obviously 
has the potential to greatly reduce the 
number of loads of milk that would need 
to be shipped to meet fluid milk demand. 
As a result, concentrated milk should be 
defined as a fluid milk product to 
provide the potential to take advantage 
of weight-reducing technology in 
supplying fluid milk needs. However, 
nonfat dry milk should not be so 
defined.

Nonfat dry milk is a storable product 
that is marketed through different 
channels than fresh fluid milk, including 
concentrated milk. Fluid milk is priced 
in the month in which it is marketed, 
including milk that is used to produce 
nonfat dry milk which is a Class III, 
surplus use product. The conversion of 
nonfat dry milk to a fluid use, and the 
time delay between its initial production 
and the conversion to fluid use, presents 
a host of technical, administrative, and 
equity problems in determining the 
appropriate Class I value to associate 
with nonfat dry milk i£ it were to be 
defined and treated as a fluid milk 
product.

In addition to other areas of concern, 
questions were raised as to which Class 
I price should apply, £&, the price that 
applied during the month the nonfat dry 
milk was made or the price during the 
month that the nonfat dry milk is 
reconstituted. In order to provide for 
uniform Class I pricing, it would appear 
that the month of reconstitution would 
be the appropriate basis for Class I 
pricing. The application of such price 
would then require a payment by the 
handler that originally processed the 
milk to make the nonfat dry milk. With 
the time lag involved, the plant making



Federal Register /  Vol. 56, No. 226 /  Friday, November 22, 1991 /  Proposed Rules 58987

the nonfat dry milk may not be a pool 
plant, or may not even be operating, in 
the month of reconstitution. Thus, the 
issue of the uniform treatment of 
regulated versus unregulated milk as 
potential sources of nonfat dry milk is 
also presented. Even if the original plant 
is identifiable and regulated in the 
month of reconstitution, such Class I 
pricing after the fact has implications to 
the original value of the nonfat dry milk. 
On the other hand, pricing the milk at 
the Class I value during the month that 
the nonfat dry milk is processed 
obviously would have an immediate 
impact on the price of nonfat dry milk. It 
is questionable as to why a 
manufacturer would be willing to pay 
the Class I price for milk used to make 
nonfat dry milk when it is not known if 
it will eventually be used in fluid milk 
products.

It is obvious that the processing, 
storing and marketing of nonfat dry milk 
does not lend itself to including such dry 
milk ingredients within the fluid milk 
product definition. Such concerns are 
not evident with respect to concentrated 
milk which, in its fresh fluid form, is 
marketed over a short period of time. 
Although nonfat dry milk should not be 
treated as a fluid milk product, 
reconstituted milk made from nonfluid 
milk ingredients should continue to be 
defined as a fluid milk product as is 
currently provided under orders. 
However, some pricing and allocation 
changes should be made to the current 
process that recognizes the conversion 
from a nonfluid to a fluid use, as 
discussed later.

Concentrated milk that contains less 
than 50 percent total milk solids should 
be defined as a fluid milk product. The 
use of the 50 percent milk solids 
standard was generally proposed and 
referred to in testimony. However, there 
was no significant testimony relating 
directly to the use of such standard. In 
this regard, it is noted that the process 
of removing up to two-thirds of the 
water contained in milk or skim milk 
would result in a product that contains 
substantially less than 50 percent total 
milk solids. Thus, the use of such a 
standard to distinguish between fluid 
and nonfluid products would 
accommodate the objectives that are 
sought.

The definitional change for 
concentrated milk automatically results 
in the application of different provisions 
to establish the classification of receipts 
of such milk, as previously mentioned. 
Basically, the provisions applicable to 
the classification of bulk fluid milk 
would be applied to concentrated milk, 
with some modifications that are

discussed later. Currently, bulk fluid 
milk that is transferred between orders 
is priced in the transferor order on the 
basis of the classification in the 
transferee order. Such milk can be 
classified as Class II or Class III to the 
extent that such use is available if the 
operators of both plants agree on such 
uses. Otherwise, such transfers are 
prorated to Class uses on the basis of 
the receiving plant’s or market’s Class I 
use, whichever is lower. Bulk fluid milk 
transfers between plants regulated 
under the same order are assigned to 
Class I, unless the operators of both 
plants request the same classification in 
another class, but are limited to the 
pounds of butterfat and skim milk 
remaining in each class.

Although most of the testimony 
concerning the potential benefits of 
shipping concentrated milk dealt with 
intermarket shipments, the definitional 
change also results in fundamental 
changes to intramarket shipments of 
such milk which could also result in 
reduced hauling costs. Furthermore, 
such milk may also be received from 
unregulated supply plants. Such 
movements should likewise be 
accommodated under the regulatory 
provisions, but with some modification 
from current provisions.

The removal of water from milk to 
make a concentrated milk product 
obviously creates some administrative 
and accountability difficulties. A 
handler who concentrates milk that is 
received from producers is obligated to 
pay for the amount of milk that was 
originally received. Thus, it is necessary 
to account for the original volume of 
water that was associated with the 
producer milk. In addition, 
accountability is further complicated 
since the classification of the 
concentrated milk that is transferred to 
another market will be determined on 
the basis of its allocation to uses in the 
second market. A handler who 
reconstitutes concentrated milk must 
likewise account for the water that was 
originally associated with the producer 
milk. Otherwise, fluid milk disposition 
would exceed the receipts of milk. A full 
accounting of the milk solids content of 
milk received is not conducted since 
virtually all orders provide for only 
butterfat and skim milk accounting.

In view of possible accounting 
problems, some hearing participants 
suggested that it might be necessary to 
account for milk on the basis of both the 
butterfat and nonfat milk solids content 
of milk. On the other hand, order 
provisions currently recognize the 
potential problem by requiring that a 
handler must account for an equivalent

amount of water originally associated 
with nonfat mille solids that are 
ultimately disposed of by the handler. 
Conversion factors are generally used to 
determine a full accounting of milk 
receipts. For example, nonfat dry milk is 
converted to its fluid skim equivalent by 
multiplying the pounds of nonfat dry 
milk by a factor of 11. Other factors are 
applied for lesser concentrations of milk 
solids. In addition, the marketing of 
concentrated milk would generally 
reflect the pounds of product marketed 
as well as the butterfat and solids 
content. Such information, in 
conjunction with standard conversion 
factors, would appear to accommodate 
the marketing of concentrated milk for 
fluid use. In the event that actual 
marketing experience with concentrated 
milk indicates accountability problems, 
further rule making proceedings are 
available to deal with such actual 
problems that may develop. Until such 
time as any further precision is 
necessary, the use of available market 
information and conversion factors 
appears to be sufficient to account for 
the marketing of concentrated milk.

Although concentrated milk should be 
defined as a fluid milk product, such 
milk should not be classified in exactly 
the same manner as applies to transfers 
of bulk fluid milk products. A 
modification is necessary to further 
promote marketing efficiency that would 
not exist if current provisions were 
applied to concentrated milk. The 
modification is also consistent with the 
views of at least oné hearing participant 
who suggested that concentrated milk 
should be followed to insure that it is 
used in Class I to provide for a 
classification in the same manner that 
applies to bulk fluid milk. The hearing 
participant contended that simply 
defining concentrated milk as a fluid 
milk product would place free standing 
Class II nonpool plants at a 
disadvantage in using concentrated 
ingredients relative to pool distributing 
plants that have Class II uses.

Absent a modification, concentrated 
milk that is now shipped from one order 
to another for other than fluid use would 
be allocated to some extent to Class I 
use if the receiving plant has any Class I 
use. Such milk would then be priced in 
the transferor market at a lower price 
than the transferee market if the transfer 
is from a lower-priced to a higher-priced 
market. The price difference between 
the two markets is, in effect, a location 
adjustment credit that would cover 
some of the transportation cost. As a 
result of such a classification, a 
corresponding amount of producer milk 
in the transferee market would be
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assigned to other than Class I use. As a 
result, the minimum order price for milk 
in Class I use would be reduced for a 
distributing plant that has Class II and 
Class III uses even though the receipt of 
concentrated milk was intended for a 
Class II or Class III use. Under these 
circumstances, there would be no 
marketing efficiency gain. Fluid milk 
sales and revenues would be merely 
transferred from the higher-priced 
market to the lower-priced market. The 
potential gain from treating 
concentrated milk as a fluid milk 
product only occurs if milk is shipped in 
its concentrated form for use in fluid 
milk products.

In order to accomplish the intended 
objectives, interorder transfers of 
concentrated milk should be treated the 
same as transfers of bulk fluid milk 
products if the transferee plant 
establishes an actual disposition of a 
concentrated or labeled reconstituted 
fluid milk product. Otherwise, any 
receipts of concentrated milk are to be 
down allocated. The same requirement 
should also be applied to receipts of 
concentrated milk from unregulated 
supply plants to establish a uniform 
treatment for such types of shipments.

The pricing of intramarket transfers is 
somewhat different than intermarket 
shipments where a location adjustment 
credit automatically applies when milk 
is transferred from a lower to higher- 
priced market. Intramarket shipments 
are assigned to Class I use, unless both 
handlers agree on a lower classification, 
but are limited to the pounds of skim 
milk and butterfat remaining in each 
class. Milk that is assigned to Class I 
use is priced at the transferee plant 
subject to a location adjustment credit 
that may apply if it is demonstrated that 
such milk is actually needed for Class 1 
use. This assignment of location 
adjustment credits is intended to 
prohibit the needless reduction of pool 
proceeds by having milk priced at 
distant, lower-priced areas when it is 
not demonstrated that it is needed for 
Class I use.

In order to provide a measure of equal 
treatment between intramarket and 
intermarket shipments,, the location 
adjustment credits that now apply under 
the orders should be applied to the fluid 
milk equivalent of any concentrated 
milk shipped between pool plants. A 
failure to do so, and to base such credits 
on product pounds shipped, would 
reduce a supply plant’s location 
adjustment credit and increase the 
handler’s order obligation for Class I 
milk. Such an increase would partially 
offset any potential savings that could 
be realized from lower hauling costs

associated with shipping milk in 
concentrated form.

It is noted that the inclusion of 
concentrated milk in the fluid milk 
product definition could affect the 
regulatory status of any number of 
plants. Plants that currently ship 
condensed milk could become regulated 
plants under other orders as a result of 
such qualifying shipments of fluid milk 
products. At the same time, plants that 
currently receive condensed milk 
shipments will experience an increase of 
fluid milk receipts that could jeopardize 
their regulatory status. Such regulatory 
issues were not considered at the 
hearing and, thus, the full impacts of the 
definitional change cannot be foreseen 
at this time. Any potential problems will 
have to be dealt with as circumstances 
warrant.

With respect to nonfat dry milk, a 
number of parties expressed the concern 
that the current procedure results in a 
total payment for nonfat dry milk that is 
in excess of fluid milk Class I prices 
because no recognition is given to the 
additional cost that is incurred in 
processing milk into nonfat dry milk. On 
this basis they contend that nonfat dry 
milk is prohibited from becoming a 
viable economic alternative to the use of 
supplemental supplies of fresh fluid milk 
for Class l  use. Basically, the argument 
implies that the full Class I price in any 
market need not be applied to 
reconstituted milk because the 
additional processing costs involved 
offset a portion of the difference 
between the Class I and Class HI prices 
for fluid milk.

In establishing minimum Class I 
prices. Federal orders have generally not 
recognized any processing costs that 
might be incurred by a fluid milk 
handler. With minimum raw milk price« 
being uniform among handlers, the 
remaining aspects of competition among 
handlers is the efficiency of their plant 
processing and distribution activities. 
Recognition of costs that might be 
incurred in processing operations, or 
because of an election by a handler to 
use nonfluid rather than fluid 
ingredients, would tend to diminish the 
economic incentive to minimize 
operating costs and maximize efficiency. 
Thus, the types of receipts, and the 
associated costs of such receipts, have 
had no bearing on the minimum order 
price for milk in Class I uses.

A decision by a handler to use nonfat 
dry milk to reconstitute skim milk would 
obviously be based on the relative costs 
of using nonfat dry milk or fluid skim 
milk. At a minimum, the order Class I 
price versus the cost of nine pounds of 
nonfat dry milk plus the difference

between the Class I and Class in prices 
would provide the basis of the 
comparison.

Under the Upper Midwest order, the 
cost of nine pounds of Grade A nonfat 
dry milk exceeded the average Class I 
price for skim milk (with the value of all 
butterfat removed) by 71 cents and $1.89 
per hundredweight for 1988 and 1989, 
respectively. With the application of a 
compensatory payment to reflect the 
difference between the minimum order 
Class I and Class III prices, the average 
cost per hundredweight of reconstituted 
skim milk versus fresh skim milk would 
have increased to $1.74 and $2.68 per 
hundredweight for 1988 and 1989. Such 
coat differences do not reflect any 
reconstituting costs.

Under the Southeastern Florida order, 
where the Class I price is substantially 
higher, the cost of fresh fluid Class I 
skim milk exceeded the coat of nine 
pounds of nonfat dry milk by $2.31 and 
$1.09 per hundredweight for 1988 and 
1989. Such comparison excludes any 
transportation cost for Grade A nonfat 
dry milk. With a compensatory 
payment, the cost of a hundredweight of 
reconstituted skim milk would have 
exceeded the cost of Class I skim milk 
by the same amounts as under the 
Upper Midwest order.

In view of the increasing cost of 
nonfat dry milk over the years, it no 
longer appears necessary to apply an 
additional payment at the full difference 
between an order’s Class I and Class III 
prices to maintain an effective classified 
pricing plan. The basic reason for such a 
conclusion is that the cost of processing 
milk into nonfat dry milk, as reflected in 
the prices of nonfat dry milk, has 
increased substantially while Class I 
differentials have increased little, except 
for increases mandated by the 1985 
Farm BilL

A number of parties referred to the 
margin between the Price Support level 
for manufacturing grade milk and the 
CCC purchase prices for butter and 
nonfat dry milk of $1.22 per 
hundredweight as an indication of the 
cost of manufacturing nonfat dry milk. 
Other parties referred to processing 
costs in the range of $1.00 or more per 
hundredweight. Furthermore, a 
September 1989 Cornell University study 
on manufacturing costs in butter/ 
powder plants concluded that the 
average cost per pound of 
manufacturing nonfat dry milk was 13.29 
cents. Such cost averaged 7.89 cents per 
pound of nonfat dry milk if 
manufacturing operations were 
projected to 100 percent capacity. 
(Official Notice is taken of 
Manufacturing Costs in Ten Butter/
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Powder Processing Plants, by Mark W. 
Stephenson and Andrew Novakovic, 
Department of Agricultural Economics, 
Cornell University Agricultural 
Experiment Station, A. E. Res. 89-15, 
September 1989.} Such costs per pound 
of powder result in different costs per 
hundredweight of milk to process 
powder depending on the yield of 
powder from milk. However, since nine 
pounds of nonfat dry milk are necessary 
to produce one hundredweight of 
reconstituted milk, the processing cost 
per hundredweight would be in the area 
of $1.20 to 71 cents for the high and low 
costs per pound of powder indicated 
above.

As a result, the compensatory 
payment for converting a Class III use to 
a Class I use should be reduced by $1.00 
per hundredweight, provided that the 
difference between the Class I and 
Class III prices is not less than $1.00. 
Such a reduction will preserve a 
classified pricing plan and also facilitate 
the potential use of nonfat dry milk to 
reconstitute fluid milk products. 
However, in order to qualify for the 
payment reduction, a handler will have 
to demonstrate a disposition of a 
labeled reconstituted milk product 
Otherwise, there would be no basis to 
demonstrate that a payment reduction is 
in fact warranted. The application of the 
assignment provisions under orders can 
result in the assignment of receipts of 
nonfat dry milk to Class I when no 
reconstitution takes place. For example, 
if a handler fails to account for receipts 
of producer milk that is used in Class I, 
other source milk receipts could end up 
being assigned to such Class I use. 
Obviously, producers should receive the 
full Class ! value of such Class I use. 
Moreover, sales of unlabeled 
reconstituted milk in competition with 
that which is appropriately labeled 
could result in unfair methods of 
competition among handlers, since the 
unlabeled product could be mistaken as 
a fresh milk product which is likely to 
command a higher price than a labeled 
reconstituted product. Also, in the 
absence of a different treatment of the 
unlabeled product the orders would fail 
to protect the interest of consumers by 
their not being informed that the product 
is other than a fresh milk product.

In addition, a further option should be 
provided that may be elected by a 
handler that distributes labeled 
reconstituted fluid milk products made 
from nonfat dry milk. This option will 
provide for a regulatory treatment that 
is similar to that being provided for 
concentrated milk, i.e., where the fluid

milk value can be passed back to the 
market of origin.

Under this option, a handler can elect 
to be a partially regulated pool plant 
with respect to sales of reconstituted 
fluid milk products made from nonfat 
dry milk. Under this option, a handier 
will have the opportunity to make a pool 
obligation payment to the order under 
which the producer milk was priced that 
was used to produce the nonfat dry milk 
used for reconstituted milk. This 
essentially provides that the full Class I 
value accrues to the source market.

A final major change should also be 
made in the manner in which receipts of 
nonfat dry milk are allocated to a 
handler's Class I, II, and III uses of milk. 
Rather than being assigned to Class III 
uses, receipts of nonfat dry milk should 
be prorated to the classes of use in the 
same manner a3 contained herein for 
concentrated milk. Such an allocation 
procedure will place these concentrated 
products on the same basis as producer 
milk if it is demonstrated that such 
receipts are necessary to supplement 
fluid milk needs by their use in labeled 
reconstituted fluid milk products.
Conforming Changes

As proposed in the Notice of Hearing, 
conforming changes are provided 
wherever necessary to assure that all 
the provisions of the orders will function 
as intended. For example, in connection 
with providing three uniform classes of 
utilization, in orders currently having 
only two classes of utilization, it is 
necessary, in addition to all the changes 
in sections of the orders dealing with 
classification, to also provide for a Class 
III price. Changes such as this, and 
numerous others, have been made for 
the purpose stated above.

For a different reason, numerous non
substantive changes also are being 
made in the Ohio Valley (part 1033} and 
the Black Hills, South Dakota (part 1075} 
orders. These changes are made to bring 
the overall format of these two orders to 
more nearly conform with the format of 
most of the other orders. These changes 
will not have any bearing upon the 
classification and pricing of milk under 
these two orders.
Rulings on Proposed Findings and 
Conclusions

Briefs and proposed findings and 
conclusions were filed on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were 
considered in making the findings and 
conclusions set forth above. To the 
extent that the suggested findings and

conclusions filed by interested parties 
are inconsistent with the findings and 
conclusions set forth herein, the 
requests to make such findings or reach 
such conclusions are denied for the 
reasons previously stated in this 
decision.

General Findings

The findings and determinations 
hereinafter set forth supplement those 
that were made when the New England 
and Other Marketing Area orders were 
first issued and when they were 
amended. The previous findings and 
determinations are hereby ratified and 
confirmed, except where they may 
conflict with those set forth herein.

(a) The tentative marketing 
agreements and the orders, as hereby 
proposed to be amended, and all of the 
terms and conditions thereof, will tend 
to effectuate the declared policy of the 
Act;

(b) The parity prices of milk as 
determined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the marketing areas, and the 
minimum prices specified in the 
tentative marketing agreements and the 
orders, as hereby proposed to be 
amended, are such prices as will reflect 
the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and

(c) The tentative marketing 
agreements and the orders, as hereby 
proposed to be amended, will regulate 
the handling of milk in the same manner 
as, and will be applicable only to 
persons in the respective classes of 
industrial and commercial activity 
specified in, marketing agreements upon 
which a hearing has been held.

Recommended Marketing Agreements 
and Orders Amending the Orders 
Recommended marketing agreements 
are not included in this decision because 
the regulatory provisions thereof would 
be the same as those contained in the 
orders, as hereby proposed to be 
amended. The following orders 
amending the orders, as amended 
regulating the handling of milk in the 
New England and Other Marketing 
Areas are recommended as the detailed 
and appropriate means by which the 
foregoing conclusions may be carried 
out.
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List of Subjects in 7 CFR Parts 1001,
1002,1004,1005,1008,1007,1011,1012, 
1013,1030,1032,1033,1036,1040,1044, 
1048,1049,1050,1064,1065,1068,1075, 
1076,1079,1093,1094,1096,1097,1098, 
1099,1106,1108,1124,1126,1131,1134,
1135.1137.1138.1139

Milk
1. The authority citation for 7 CFR 

parts 1001,1002,1004,1005,1006,1007, 
1011,1012,1013,1030,1032,1033,1036, 
1040,1044,1046,1049,1050,1064,1065, 
1068,1075,1076,1079,1093,1094,1096, 
1097,1098,1099,1106,1108,1124,1126,
1131.1134.1135.1137.1138.1139 
continues to read as follows:

Authority: Secs. 1-19,48 Stat. 31, as 
amended: 7 U.S.C. 601-674.

PART 1001—MILK IN THE NEW 
ENGLAND MARKETING AREA

1. Section 1001.17 is revised to read as 
follows:

§ 1001.17 Fluid milk product.
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include: (1) Plain or sweetened 
evaporated milk, plain or sweetened 
evaporated skim milk, sweetened 
condensed milk or skim milk, formulas 
especially prepared for infant feeding or 
dietary use that are packaged in 
hermetically sealed containers, any 
product that contains by weight less 
than 6.5 percent nonfat milk solids, and 
whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1001.18 is revised to read as 
follows:

§ 1001.18 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat,
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with or without the addition of Other 
ingredients.

3. A new § 1001.22 is added under the 
heading “Definitions” to read as follows:

§ 1001.22 Commercial food processing 
establishment.

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1001.15,1001.41 and 
1001.52.

4. Section 1001.40 is amended by 
revising paragraphs (b) and (c) to read 
as follows:

§ 1001.40 Classes of utilization.
★  * * * *

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;
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(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be
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verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1001.17 and the fluid 
cream product definition pursuant to
§ 1001.18; and

(7) In shrinkage assigned pursuant to 
§ 1001.41(a) to the receipts specified in 
§ 1001.41(a)(2) and in shrinkage 
specified in § 1001.41(b) and (c).

5. Section 1001,42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows:

§ 1001.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. In § 1001.44 the introductory text of 
paragraph (a)(7) is revised, a new 
paragraph (a)(7)(ix) is added and 
paragraphs (a)(ll) and (a)(12) are 
amended by replacing the colon at the 
end of the introductory text of each of 
the paragraphs with a period and by 
adding the following sentences 
immediately thereafter, to read as 
follows;

§ 1001.44 Classification of producer milk. 
* * * * *

(a) * * *
(7) Subtract in the order specified 

below from the pounds of skim milk 
remaining in each class in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(ix) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(ix) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid

milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk. 
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use:
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(ix) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use:
* * * * *

7. Section 1001.60 is amended by 
replacing the period after paragraph
(g)(2) with a semicolon and adding new 
paragraphs (h) and (i) to read as follows:

§ 1001.60 Handler’s value of milk for 
computing basic blended price. 
* * * * *

(h) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(i) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the producer-settlement 
fund of another order under § 1001.61(e).

8. Section 1001.61 is amended by 
redesignating paragraph (c) as 
paragraph (d), revising paragraphs (a) 
and (d), and adding new paragraphs (c) 
and (e) to read as follows:

§ 1001.61 Partially regulated distributing 
plant operator’s value of mifk for 
computing basic blended price.
* * * * *

(a) Subtract from the quantity of route 
disposition, except reconstituted milk 
products, distributed in the marketing 
area by the partially regulated 
distributing plant operator the quantity

of fluid milk products (except 
reconstituted milk products and those 
described in paragraph (b) of this 
section) received at the plant during the 
month that is classified and priced as 
Class I milk or the equivalent thereof 
under any marketwide pool Federal 
order and that is not used to offset route 
disposition in any other marketing area, 
and multiply the result by the applicable 
Class I price;
* * * * *

(c) Subtract the pounds of 
reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant. Add the 
amount obtained from multiplying the 
pounds of labeled reconstituted milk 
included previously in this paragraph by 
the difference between the Class I price 
applicable at the location of the partially 
regulated distributing plant less $1.00 
(but not to be less than the Class HI 
price) and the Class HI price. For any 
reconstituted milk that is not so labeled, 
the Class I price shall not be reduced by 
$1.00. Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.

(d) Add the values pursuant to 
paragraphs (a) through (c) of this 
section.

(e) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class HI price.

PART 1002—-MILK IN THE NEW YORK- 
NEW JERSEY MARKETING AREA

1. Section 1002.15 is revised to read as 
follows:

§ 1002.15 Fluid milk product.

(a) Except as provided in paragraph 
(b) of this section fluid milk product
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means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1002.18 is revised to read as 
follows:

§ 1002.18 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1002.20 is added under the 
heading ‘General provisions and 
definitions” to read as follows:

§ 1002.20 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of that 
uses such receipts as ingredients in food 
products and has no disposition of fluid 
milk products or fluid cream products 
other than those received in consumer- 
type packages.

4. Section 1002.41 (c) and (d) are 
revised to read as follows:

§ 1002.41 Classes of utilization.
*  *  *  *  *

(c) Class II milk. Glass II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil),

that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (d) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (c)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of to 
a commercial food processor if the 
market administrator is permitted to 
audit the records of the commercial food 
processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a), (b) or (d) of this section; 
and

(viii) Any product not otherwise 
specified in this section.

(d) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(c)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk

form and products specified in 
paragraph (c)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (c)(1) and 
paragraphs (c)(4)(i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (c)(1) 
and paragraphs (c)(4)(i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (c)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (c)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1002.15 and the fluid 
cream product definition pursuant to
§ 1002.18; and

(7) In shrinkage assigned pursuant to 
§ 1002.42(a) to the receipts specified in 
§ 1002.42(a)(2) and in shrinkage 
specified in § 1002.42(b) and (c).

5. Section 1002.44 is amended by 
revising paragraphs (d)(3)(i) and (ii), re
designating paragraphs (d)(3)(iv) 
through (d)(3)(vii) as paragraphs
(d)(3)(v) through (d)(3)(viii) and adding a 
new paragraph (d)(3)(iv), to read as 
follows:

§ 1002.44 Transfers.
* * * * *

(d) * * *
(3) * * *
(i) Packaged receipts of concentrated 

or labeled reconstituted fluid milk 
products from Federal order sources 
shall first be assigned to any route 
disposition of such products in Federal 
order marketing areas and packaged 
receipts of other fluid milk products 
from Federal order sources shall be 
assigned to other route disposition in
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Federal order marketing areas 
(assigning receipts to sales in the same 
market to the extent possible) and any 
residual shall be assigned to Class I-B 
sales of the respective products.

(ii) Bulk receipts of concentrated fluid 
milk products at such transferee plant 
from Federal order sources shall next be 
assigned to any remaining route 
disposition of concentrated or labeled 
reconstituted fluid milk products in 
Federal order marketing areas and bulk 
receipts of other fluid milk products at 
such transferee plant from Federal order 
sources shall be assigned to remaining 
route disposition in any Federal order 
marketing area. For this purpose, 
receipts from each Federal order market 
shall first be assigned to remaining route 
sales in such marketing area and any 
remainder of such receipts shall be 
prorated with all Federal order receipts 
to remaining route disposition in all 
Federal order marketing areas.
* * * * *

(iv) Receipts of concentrated fluid 
milk products from unregulated sources 
shall next be assigned to any remaining 
route sales of concentrated or labeled 
reconstituted fluid milk products in the 
marketing area and the remainder of 
such receipts shall be assigned in series 
to Class III, Class II and Class I-B 
utilization at the transferee plant. Any 
such receipts assigned to Class I-A 
disposition shall be subject to the 
pricing specified in § 1002.60(d)(2).
* * * * *

6. In § 1002.45, the introductory text of 
paragraph (a)(8) is revised, a new 
paragraph (a)(8){vi) is added to read as 
follows, and paragraphs (a)(13)(i) and
(a) (15) are amended by replacing the 
colon in the middle of paragraph
(a)(13)(i) and at the end of the paragraph
(a)(15) with a period and by adding the 
following sentences immediately 
thereafter, to read as follows:

§ 1002.45 Allocation of skim milk and 
butterfat classified.
*  *  *  *  *

(a) * * *
(8) Subtract in the order specified 

below from the pounds of skim milk 
remaining in Class I-A, Class II and 
Class III milk, in series beginning with 
Class III, except as specified in 
paragraph (a)(8)(vi) of this section, the 
pounds of skim milk in: 
* * * * *

(vi) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses

under paragraph (a)(15) of this section 
on the same basis as concentrated milk. 
* * * * *

(13)(i) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use. * * *
* * * * *

(15) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(8)(vi) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use.
* * * * *

7. Section 1002.60 is amended by 
changing the to a at the end of 
paragraph (d)(2) and adding a proviso, 
and by adding a new paragraph (d)(5), 
to read as follows:

§ 1002.60 Net pool obligation of handlers. 
* * * * *

(d) * * *
(2) * * * provided, That with respect 

to labeled reconstituted fluid milk 
products made from nonfluid milk 
product ingredients assigned to Class I 
use and processed from producer milk 
regulated under another Federal order, 
the handler may elect to make payment 
to the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price; 
* * * * *

(5) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, and for which the pool 
obligation is computed pursuant to 
paragraph (d)(2) of this section, an 
amount computed by multiplying $1.00 
(but not more than the difference 
between the Class I-A price applicable 
at the location of the pool plant and the 
Class III price) by the hundredweight of 
skim milk and butterfat contained in 
receipts of nonfluid milk products that 
are allocated to Class I use, provided 
that the handler establishes a 
disposition of labeled reconstituted fluid 
milk products. Exclude, for pricing

purposes under this section, receipts of 
nonfluid milk products that are 
distributed as labeled reconstituted milk 
for which payments are made to the 
producer-settlement fund of another 
order under § 1002.60(d)(2).
* * * * *

PART 1004— MILK IN THE MIDDLE 
ATLANTIC MARKETING AREA

1. Section 1004.15 is revised to read as 
follows:

§ 1004.15 Fluid milk product
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1004.16 is revised to read as 
follows:

§ 1004.16 Fluid cream product.
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1004.22 is added under the 
heading “Definitions” to read as follows:

§ 1004.22 Commercial food processing 
establishment.

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or
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producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1004.12,1004.13, and
1004.41.

4. Section 1004.40 (b) and (c) are 
revised to read as follows:

§ 1004.40 Classes of utilization. 
* * * * *

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1004.15 and the fluid 
cream product definition pursuant to
§ 1004.16; and

(7) In shrinkage assigned pursuant to 
i  1004.41(a) to the receipts specified in 
§ 1004.41(a)(2) and in shrinkage 
specified in § 1004.41(b) and(c).

5. Section 1004.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows:

§ 1004.42 Classification of transfers and 
diversions.
*  *  *  *  *

(d) * * \
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. In § 1004.44 the introductory text of 
paragraph (a)(8) is revised, a new 
paragraph (a)(8)(vii) is added and 
paragraphs (a)(12) and (a)(13) are 
amended by replacing the colon at the 
end of the introductory text of each of 
the paragraphs with a period and by 
adding the following sentences 
immediately thereafter, to read as 
follows:

§ 1004.44 Classification of producer milk. 
* * * * *

(a) * * *
(8) Subtract in the order specified 

below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III except as 
specified in paragraph (a)(8)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * .«*-'••

(12) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of
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use in sequence beginning with Class III 
use.
* * * * *

(13) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use.
* * * * *

7. Section 1004.60 is amended by 
removing “and” after the in 
paragraph (e), replacing the period after 
paragraph (f) with and adding new 
paragraphs (g) and (h) to read as 
follows:

§ 1004.60 Handler’s value of milk for 
computing uniform price.
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1004.76(c).

8. Section 1004.78 is amended by 
revising paragraphs (b)(3) and (b)(5) and 
adding a new paragraph (c) to read as 
follows:

§ 1004.76 Payments by a handler 
operating a partially regulated distributing 
plant.
* *■ ★  ★

(b) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;

£4} * * *

(5) From the value of such milk at the 
Class I price, subtract its value at the 
weighted average price, and add the 
amount obtained from multiplying the 
pounds of labeled reconstituted milk 
included in paragraph (b)(3) of this 
section by the difference between the

Class I price applicable at the location 
of the partially regulated distributing 
plant less $1.00 (but not to be less than 
the Class III price) and the Class III 
price. For any reconstituted milk that is 
not so labeled, the Class I price shall not 
be reduced by $1.00. Alternatively, for 
such disposition, payments may be 
made to the producer-settlement fund of 
the order regulating the producer milk 
used to produce the nonfluid milk 
ingredients at the difference between 
the Class I price applicable under the 
other order at the location of the plant 
where the nonfluid milk ingredients 
were processed (but not to be less than 
the Class III price) and the Class III 
price.

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1005— MILK IN TH E CAROLINA 
MARKETING AREA

1. Section 1005.15 is revised to read as 
follows:

§ 1005.15 Fluid milk product.

(a) Except as provided in paragraph
(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1005.16 is revised to read as 
follows:

§ 1005.16 Fluid cream product.

Fluid cream product means cream 
(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1005.19 is added to read as 
follows:

§ 1005.19 Commercial food processing 
establishment.

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1005.13,1005.41 and 
1005.53.

4. Section 1005.40 is revised to read as 
follows:

§ 1005.40 Classes of utilization.

Except as provided in § 1005.42, all 
skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1005.30 shall be classified as follows:

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;
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(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, Ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any Concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraph (b)(4) (i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1005.15 and the fluid 
cream product definition pursuant to
§ 1005.16; and

(7) In shrinkage assigned pursuant to 
§ 1005.41(a) to the receipts specified in 
§ 1005.41(a)(2) and in shrinkage 
specified in § 1005.41 (b) and (c).

5. Section 1005.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1005.42 Classification of transfers and 
diversions.
* * * * *

(d)* * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and

then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1005.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1005.44 Classification of producer milk.
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month; 
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
*  *  *  *  *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1005.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth



59007Federal Register /  Vol. 56, No. 226 /  Friday, November 22, 1991 /  Proposed Rules

in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * ♦  * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use. 
* * * * *

7. Section 1005.60 is amended by 
removing “and" after the in 
paragraph (e), replacing the period after 
paragraph (f) with and adding new 
paragraphs (g) and (h) to read as 
follows:

§ 1005.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1005.76(c).

8. Section 1005.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1005.76 Payments by handier operating 
a partially regulated distributing plant.
* * * * *

(a)* * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph

(a) (3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant les3 $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1006— MILK IN THE UPPER 
FLORIDA MARKETING AREA

1. Section 1006.15 is revised to read as 
follows:

§ 1006.15 Fluid milk product
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by

weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1006.16 is revised to read as 
follows:

§ 1006.16 Fluid cream p ro d u ct

Fluid cream product means cream 
(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1006.21 is added under the 
heading “Definitions” to read as follows:

§ 1006.21 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages.

Producer milk diverted to commercial 
food processing establishments shall be 
subject to the same provisions relating 
to diversions to plants, including but not 
limited to, provisions in §§ 1006.13,
1006.41 and 1006.52.

4. Section 1006.40 is revised to read as 
follows:

§ 1006.40 Classes of utilization.

Except as provided in § 1006.42, all 
skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1006.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;
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(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this sect'on; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition, In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler's control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1006.15 and the fluid 
cream product definition pursuant to
§ 1006.16; and

(7) In shrinkage assigned pursuant to 
§ 1006.41(a) to the receipts specified in 
§ 1006.41(a)(2) and in shrinkage 
specified in § 1006.41 (b) and (c).

5. Section 1006.42 is revised to read as 
follows:

§ 1006.42 Classification of transfers and 
diversions.

(a) Transfers to pool plants. Skim milk 
or butterfat transferred in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
pool plant shall be classified as Class I 
milk unless the operators of both plants 
request the same classification in 
another class. In either case, the 
classification of such transfers shall be 
subject to the following conditions:

(1) The skim milk and butterfat 
classified in each class shall be limited 
to the amount of skim milk and 
butterfat, respectively, remaining in 
such class at the transferee-plant after 
the computations pursuant to
§ 1006.44(a)(12) and the corresponding 
step of § 1006.44(b);

(2) If the transferor-plant received 
during the month other source milk to be

allocated pursuant to § 1006.44(a)(7) or 
the corresponding step of § 1006.44(b), 
the skim milk or butterfat so transferred 
shall be classified so as to allocate the 
least possible Class I utilization to such 
other source milk; and

(3) If the transferor-handler received 
during the month other source milk to be 
allocated pursuant to § 1006.44 (a) (11) or
(a) (12) or the corresponding steps of
§ 1006.44(b), the skim milk or butterfat 
so transferred, up to the total of the skim 
milk and butterfat, respectively, in such 
receipts of other source milk, shall not 
be classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee-plant.

(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the 
following manner. Such classification 
shall apply only to the skim milk or 
butterfat that is in excess of any receipts 
at the pool plant from the other order 
plant of skim milk and butterfat, 
respectively, in fluid milk products and 
bulk fluid cream products, respectively, 
that are in the same category as 
described in paragraph (b)(1), (b)(2), or
(b) (3) of this section:

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order;

(2) If transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
(including allocation under the 
conditions set forth in paragraph (b)(3) 
of this section);

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or 
diversions in bulk form shall be 
classified as Class II or Class III milk to 
the extent of such utilization available 
for such classification pursuant to the 
allocation provisions of the other order;

(4) If information concerning the 
classes to which such transfers or 
diversions were allocated under the 
other order is not available to the 
market administrator for the purpose of 
establishing classification under this 
paragraph, classification shall be as 
Class I, subject to adjustment when such 
information is available;

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class 
consisting primarily of fluid milk
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products shall be classified as Class I 
products shall be classified as Class I 
milk, and skim milk or butterfat 
allocated to the other classes shall be 
classified as Class III milk; and

(6) If the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, 
classification under this paragraph shall 
be in accordance with the provisions of 
§ 1006.40.

(c) Transfers to producer-handlers 
and to exem pt distributing plants. Skim 
milk or butterfat in the following forms 
that is transferred from a pool plant to a 
producer-handler under this or any other 
Federal order or to an exempt 
distributing plant shall be classified;

(1) As Class I milk, if so moved in the 
form of a fluid milk product; and

(2) In accordance with the utilization 
assigned to it by the market 
administrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the transferee’s utilization of 
skim milk and butterfat in each class, in 
series beginning with Class III, shall be 
assigned to the extent possible to its 
receipts of skim milk and butterfat, 
respectively, in bulk fluid cream 
products, pro rata to each source.

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the following 
forms from a pool plant to a nonpool 
plant that is not an other order plant, an 
exempt distributing plant, or a producer- 
handler plant shall be classified:

(1) As Class I milk, if transferred in 
the form of a packaged fluid milk 
product; and

(2) As Class I milk, if transferred or 
diverted in the form of a bulk fluid milk 
product or a bulk fluid cream product, 
unless the following conditions apply:

(i) If the conditions described in 
paragraphs (d)(2)(i)(A) and (B) of this 
section are met, transfers or diversions 
in bulk form shall be classified on the 
basis of the assignment of the nonpool 
plant’s utilization to its receipts as set 
forth in paragraphs (d)(2)(ii) through
(viii) of this section:

(A) The transferor-handler or divertor- 
handler claims such classification in its 
report of receipts and utilization filed 
pursuant to § 1006.30 for the month 
within which such transaction occurred; 
and

(B) The nonpool plant operator 
maintains books and records showing 
the utilization of all skim milk and 
butterfat received at such plant which 
are made available for verification 
purposes if requested by the market 
administrator;

(ii) Route disposition in the marketing 
area of each Federal milk order from the

nonpool plant and transfers of packaged 
fluid milk products from such nonpool 
plant to plants fully regulated 
thereunder shall be assigned to the 
extent possible in the following 
sequence:

(A) Pro rata to receipts of packaged 
fluid milk products at such nonpool 
plant from pool plants;

(B) Pro rata to any remaining 
unassigned receipts of packaged fluid 
milk products at such nonpool plant 
from other order plants;

(C) Pro rata to receipts of bulk fluid 
milk products at such nonpool plant 
from pool plants; and

(D) Pro rata to any remaining 
unassigned receipts of bulk fluid milk 
products at such nonpool plant from 
other order plants;

(iii) Any remaining Class I disposition 
of packaged fluid milk products from the 
nonpool plant shall be assigned to the 
extent possible pro rata to any 
remaining unassigned receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and 
other order plants;

(iv) Transfers of bulk fluid milk 
products from the nonpool plant to a 
plant fully regulated under any Federal 
milk order, to the extent that such 
transfers to the regulated plant exceed 
receipts of fluid milk products from such 
plant and are allocated to Class I at the 
transferee-plant, shall be assigned to the 
extent possible in the following 
sequence:

(A) Pro rata to receipts of fluid milk 
products at such nonpool plant from 
pool plants; and

(B) Pro rata to any remaining 
unassigned receipts of fluid milk 
products at such nonpool plant from 
other order plants;

(v) Any remaining unassigned Class I 
disposition from the nonpool plant shall 
be assigned to the extent possible in the 
following sequence:

(A) To such nonpool plant’s receipts 
from dairy farmers who the market 
administrator determines constitute 
regular sources of Grade A milk for such 
nonpool plant; and

(B) To such nonpool plant’s receipts of 
Grade A milk from plants not fully 
regulated under any Federal milk order 
which the market administrator 
determines constitute regular sources of 
Grade A milk for such nonpool plant;

(vi) Any remaining unassigned 
receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and

(viii) In determining the nonpool 
plant’s utilization for purposes of this 
paragraph, any fluid milk products and 
bulk fluid cream products transferred 
from such nonpool plant to a plant not 
fully regulated under any Federal milk 
order shall be classified on the basis of 
the second plant’s utilization using the 
same assignment priorities at the second 
plant that are set forth in paragraph
(d)(2) of this section.

6. Section 1006.43 is amended by 
adding a new paragraph (c), to read as 
follows:

§ 1006.43 General classification rules.
* * * * *

(c) The classification of producer milk 
for which a cooperative association is 
the handler pursuant to § 1006.9(b) or (c) 
shall be determined separately from the 
operations of any pool plant operated by 
such cooperative association.

7. Section 1006.44 is revised to read as 
follows:

§ 1006.44 Classification of producer milk.

For each month the market 
administrator shall determine the 
classification of producer milk of each 
handler described in § 1006.9(a) for each 
of his pool plants separately and of each 
handler described in § 1006.9(b) and (c) 
by allocating the handler’s receipts of 
skim milk and butterfat to his utilization 
as follows:

(a) Skim milk shall be allocated in the 
following manner: ■

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk in shrinkage specified in
§ 1006.41(b);

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in: •

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant Was subject to the provisions 
of this paragraph or comparable
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provisions of another Federal milk order 
in the immediately preceding month;

(3) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk product 
received in packaged form from an other 
order plant, except that to be subtracted 
pursuant to paragraph (a)(7)(vi) of this 
section, as follows:

(i) From Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and

(ii) From Class I the remainder of such 
receipts.

(4) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in products specified in § 1006.40(b)(1) 
that were received in packaged form 
from other plants, but not in excess of 
the pounds of skim milk remaining in 
Class II;

(5) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in products 
specified in § 1006.40(b)(1) that were in 
inventory at the beginning of the month 
in packaged form, but not in excess of 
the pounds of skim milk remaining in 
Class II. This paragraph shall apply only 
if the pool plant was subject to the 
provisions of this paragraph (a)(5) or 
comparable provisions of another 
Federal milk order in the immediately 
preceding month;

(6) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream 
product) that is used to produce, or 
added to, any product specified in
§ 1006.40(b), but not in excess of the 
pounds of skim milk remaining in Class 
II;

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:

(i) Other source milk (except that 
received in the form of a fluid milk 
product) and, if paragraph (a)(5) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in § 1006.40(b)(1) that was not 
subtracted pursuant to paragraphs
(a)(4), (a)(5), and (a)(6) of this section;

(ii) Receipts of fluid milk products 
(except filled milk) for which Grade A 
certification is not established;

(iii) Receipts of fluid milk products 
from unidentified sources;

(iv) Receipts of fluid milk products 
from a producer-handler as defined 
under this or any other Federal milk 
order and from an exempt distributing 
plant;

(v) Receipts of reconstituted skim milk 
in filled milk from an unregulated supply 
plant that were not subtracted pursuant 
to paragraph (a)(2)(i) of this section;

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling, to the extent that 
reconstituted skim milk is allocated to 
Class I at the transferor-plant; and

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.

(8) Subtract in the order specified 
below from the pounds of skim milk 
remaining in Class II and Class III, in 
sequence beginning with Class III:

(i) The pounds of skim milk in receipts 
of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs
(a)(2)(i) and (a)(7)(v) of this section for 
which the handler requests a 
classification other than Class I, but not 
in excess of the pounds of skim milk 
remaining in Class II and Class III 
combined;

(ii) The pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs
(a)(2)(i), (a)(7)(v), and (a)(8)(i) of this 
section which are in excess of the 
pounds of skim milk determined 
pursuant to paragraphs (a)(8)(ii)(A) 
through (C) of this section. Should the 
pounds of skim milk to be subtracted 
from Class II and Class III combined 
exceed the pounds of skim milk 
remaining in such classes, the pounds of 
skim milk in Class II and Class III 
combined shall be increased (increasing 
as necessary Class III and then Class II 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such 
case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount:

(A) Multiply by 1.25 the sum of the 
pounds of skim milk remaining in Class I 
at this allocation step at all pool plants 
of the handler (excluding any 
duplication of Class I utilization 
resulting from reported Class I transfers 
between pool plants of the handler);

(B) Subtract from the above result the 
sum of the pounds of skim milk in 
receipts at all pool plants of the handler 
of producer milk, fluid milk products 
from pool plants of other handlers, and 
bulk fluid milk products from other 
order plants that were not subtracted 
pursuant to paragraph (a)(7)(vi) of this 
section; and

(C) Multiply any plus quantity 
resulting above by the percentage that 
the receipts of skim milk in fluid milk 
products from unregulated supply plants 
that remain at this pool plant is of all 
such receipts remaining at this 
allocation step at all pool plants of the 
handler; and

(iii) The pounds of skim milk in 
receipts of bulk fluid milk products from 
an other order plant that are in excess of 
bulk fluid milk products transferred or 
diverted to such plant and that were not 
subtracted pursuant to paragraph
(a)(7)(vi) of this section, if Class II or 
Class III classification is requested by 
the operator of the other order plant and 
the handler, but not in excess of the 
pounds of skim milk remaining in Class 
II and Class III combined;

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1006.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;

(10) Add to the remaining pounds of 
skim milk in Class III the pounds of skim 
milk subtracted pursuant to paragraph
(a)(1) of this section;

(11) Subject to the provisions of 
paragraphs (a)(ll) (i) and (ii) of this 
section, subtract from the pounds of 
skim milk remaining in each class at the 
plant, pro rata to the total pounds of 
skim milk remaining in Class I and in 
Class II and Class III combined at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler), with the quantity prorated to 
Class II and Class III combined being 
subtracted first from Class III and then 
from Class II, the pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs
(a)(2)(i), (a)(7)(v), and (a)(8) (i) and (ii) of 
this section and that were not offset by 
transfers or diversions of fluid milk 
products to the same unregulated supply 
plant from which fluid milk products to 
be allocated at this step were received. 
Skim milk in receipts of concentrated 
fluid milk products shall also be subject
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to the proration set forth in this 
paragraph provided that the handler 
establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use:

(i) Should the pounds of skim milk to 
be subtracted from Class II and Class III 
combined pursuant to paragraph (a)(ll) 
of this section exceed the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class III combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount; and

(ii) Should the pounds of skim milk to 
be subtracted from Class I pursuant to 
paragraph (a) (11) of this section exceed 
the pounds of skim milk remaining in 
such class, the pounds of skim milk in 
Class I shall be increased by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class II and Class III combined shall 
be decreased by a like amount 
(decreasing as necessary Class III and 
then Class II). In such case, the pounds 
of skim milk remaining in each class at 
this allocation step at the handler’s 
other pool plants shall be adjusted in the 
reverse direction by a like amount, 
beginning with the nearest plant at 
which Class I utilization is available;

(12) Subtract in the manner specified 
below from the pounds of skim milk 
remaining in each class the pounds of 
skim milk in receipts of bulk fluid milk 
products from an other order plant that 
are in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
paragraphs (a)(7)(vi) and (a)(8)(iii) of 
this section. Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class IQ use:

(i) Subject to the provisions of 
paragraphs (a)(12) (ii), (iii), and (iv) of

this section, such subtraction shall be 
pro rata to the pounds of skim milk in 
Class I and in Class II and Class III 
combined, with the quantity prorated to 
Class II and Class III combined being 
subtracted first from Class III and then 
from Class Q, with respect to whichever 
of the following quantities represents 
the lower proportion of Class I milk:

(A) The estimated utilization of skim 
milk of all handlers in each class as 
announced for the month pursuant to
§ 1006.45(a); or

(B) The total pounds of skim milk 
remaining in each class at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler):

(ii) Should the proration pursuant to 
paragraph (a)(12)(i) of this section result 
in the total pounds, of skim milk at all 
pool plants of the handler that are to be 
subtracted at this allocation step from 
Class II and Class III combined 
exceeding the pounds of skim milk 
remaining in Class II and Class III at all 
such plants, the pounds of such excess 
shall be subtracted from the pounds of 
skim milk remaining in Class I after such 
proration at the pool plants at which 
such other source milk was received;

(iii) Except as provided in paragraph
(a)(12)(ii) of this section, should the 
computations pursuant to paragraph
(a)(12) (i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class II and Class III combined 
that exceeds the pounds of skim milk 
remaining in such classes, the pounds of 
skim milk in Class II and Class III 
combined shall be increased (increasing 
as necessary Class III and then Class II 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such 
case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount; and

(iv) Except as provided in paragraph
(a)(12)(ii) of this section, should the 
computations pursuant to paragraph
(a) (12) (i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class I that exceeds the pounds of 
skim milk remaining in such class, the 
pounds of skim milk in Class I shall be 
increased by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class II and 
Class UI combined shall be decreased

by a like amount (decreasing as 
necessary Class III and then Class II). In 
such case, the pounds of skim milk 
remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount 
beginning with the nearest plant at 
which Class I utilization is available;

(13) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in receipts of fluid milk 
products and bulk fluid cream products 
from another pool plant according to the 
classification of such products pursuant 
to § 1006.42(a); and

(14) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class III. Any 
amount so subtracted shall be known as 
overage;

(b) Butterfat shall be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and

(c) The quantity of producer milk in 
each class shall be the combined pounds 
of skim milk and butterfat remaining in 
each class after the computations 
pursuant to paragraph (a)(14) of this 
section and the corresponding step of 
paragraph (b) of this section.

§1006.45 [Am ended]

8. In § 1006.45, the reference 
“§ 1006.44(a)(9)” is changed to 
“§ 1006.44(a)(12)”.

9. Section 1006.50 is amended by 
adding a new paragraph (c) to read as 
follows:

§ 1006.50 Class prices.
f t  h  *  ★  ★

(c) Class III price. The Class III price 
shall be the basic formula price for the 
month.

10. Section 1006.60 is revised to read 
as follows:

§ 1006.60 Handler’s value of milk for 
computing the uniform price.

For the purpose of computing the 
uniform price the market administrator 
shall determine for each month the 
value of milk of each handler with 
respect to each of the handler’s pool 
plants and of each handler described in 
§ 1006 (b) and (c) as follows:

(a) Multiply the pounds of producer 
milk in each class as determined 
pursuant to § 1006.44(a) by the 
applicable clasis prices and add the 
resulting amounts;

(b) Add the amounts obtained from 
multiplying the pounds of overage
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subtracted from each class pursuant to 
§ 1006.44{a)(14) and the corresponding 
step of 11006.44(b) by the respective 
class prices, as adjusted by the butterfat 
differential specified in § 1006.74, that 
are applicable at die location of the pool 
plant;

(c) Add the amount obtained from 
multiplying the difference between the 
Class III price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class II 
price, as the case may be, for the current 
month by the hundredweight of skim 
milk and butterfat subtracted from Class 
I and Class II pursuant to § 1006.44(a)(9) 
and the corresponding step of 
11006.44(b);

(d) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class III price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I 
pursuant to § 1006.44(a)(7) (i) through
(iv) and the corresponding step of
§ 1006.44(b), excluding receipts of bulk 
fluid cream products from an other order 
plant;

(e) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the transferor-plant and the Class III 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1006.44(a)(7) (v) and (vi) 
and the corresponding step of
§ 1006.44(b);

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest 
unregulated supply plants from which 
an equivalent volume was received by 
the pounds of skim milk and butterfat 
subtracted from Class I pursuant to
§ 1006.44(a)(ll) and the corresponding 
step of § 1006.44(b), excluding such skim 
milk and butterfat in receipts of bulk 
fluid milk products from an unregulated 
supply plant to the extent that an 
equivalent amount of skim milk or 
butterfat disposed of to such plant by 
handlers fully regulated under any 
Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler

establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products'that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1006.76(c).

11. Section 1006.76 is amended by 
revising paragraphs (b)(3) and (b)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1006.76 Payments by a handler 
operating a partially regulated distributing 
plant
* * * * *

(b) * * *
(3) Deduct from any remainder the 

pounds of reconstituted milk made from 
nonfluid milk products, and milk or skim 
milk contained in receipts from 
producer-handlers and exempt plants 
defined in any order, which are then 
disposed of as route disposition in the 
marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) From the value of such milk at the 
Class I price applicable at the location 
of the nonpool plant, subtract its value 
at the uniform price applicable at such 
location, and add the amount obtained 
from multiplying the pounds of labeled 
reconstituted milk included in paragraph
(b)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class fflprice) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were

processed (but not to be less than the 
Class III price) and the Class III price.

12. In § 1006.85, the reference 
“§ 1006.44 (a)(3) and (a)(8)” is changed 
to "§ 1006.44 (a)(7) through (a)(ll)”.

PART 1007— MILK IN THE GEORGIA 
MARKETING AREA

1. Section 1007.i5 is revised to read as 
follows:

§ 1007.15 Fluid milk p ro duct

(a) Except as provided in paragraph
(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1007.16 is revised to read as 
follows:

§ 1007.16 Fluid cream product.

Fluid cream  product means cream 
(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1007.21 is added under the 
heading "Definitions” to read as follow:

§ 1007.21 Commercial food processing 
establishment.

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products
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and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages.

Producer milk diverted to commercial 
food processing establishments shall be 
subject to the same provisions relating 
to diversions to plants, including but not 
limited to, provisions in § § 1007.13,
1007.41 and 1007.52.

4. Section 1007.40 is revised to read as 
follows:

§ 1007.40 Classes of utilization.

Except as provided in § 1007.42, all 
skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1007.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal

replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1007.15 and the fluid 
cream product definition pursuant to
§ 1007.16; and

(7) In shrinkage assigned pursuant to 
§ 1007.41(a) to the receipts specified in 
§ 1007.41(a)(2) and in shrinkage 
specified in § 1007.41 (b) and (c).

5. Section 1007.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1007.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) *  * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1007.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a) (7) (vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1007.44 Classification of producer milk.
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;
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(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month; 
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class 111, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following;
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk. 
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1007.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use. 
* * * * *

7. Section 1007.60 is amended by 
removing “and” after the in 
paragraph (e), replacing the period after 
paragraph (f) with revising 
paragraph (g), and adding a new 
paragraph (h) to read as follows:

§ 1007.60 Handler's value of milk for 
computing uniform price.
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1007.76(c).

8. Section 1007.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1007.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition, in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients

at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1011— MILK IN THE TENNESSEE 
VALLEY MARKETING AREA

1. Section 1011.15 is revised to read as 
follows:

§1011.15 Fluid milk product.
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in,an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1011.16 is revised to read as 
follows:

§ 1011.16 Fluid cream product

Fluid cream product means cream 
(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat 
with or without the addition of other 
ingredients.

3. A new § 1011.19 is added to read as 
follows:

§1011.19 Commercial food processing 
establishment.

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such



Federal Register / Vol 56, No. 226 /  Friday, November 22, 1991 / Proposed Rules 59015

receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1011.13,1011.41 and
1011.52.

4. Section 1011.40 is revised to read as 
follows:

§ 1011.40 Classes of utilization.
Except as provided in § 1011.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1011.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section:

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal

replacement) that are packaged in 
hermetically seafed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph fa) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class UI milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4) (i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1011.15 and the fluid 
cream product definition pursuant to
§ 1011.10; and

(7) In shrinkage assigned pursuant to 
§ 1011.41(a) to the receipts specified in 
§ 1011.41(a)(2) and in shrinkage 
specified in § 1011.41 (b) and (c).

5. Section 1011.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1011.42 Classification of transfers and 
diversions.
* * * * *

(d)* * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1011.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1011.44 Classification of producer milk. 
* * * * *

(a)* * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;
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(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month; 
* * * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk. 
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1011.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use. 
* * * * *

7. Section 1011.60 is amended by 
removing “and” after the in 
paragraph (e), replacing the period after 
paragraph (f) with revising 
paragraph (g), and adding a new 
paragraph (h) to read as follows:

§ 1011.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1011.76(c).

8. Section 1011.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1011.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;

( 4 )  * * *
(5) Add the amount obtained from 

multiplying the pounds of labeled 
reconstituted milk included in paragraph
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients

at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1012— MILK IN THE TAMPA BAY 
MARKETING AREA

1. Section 1012.15 is revised to read as 
follows:

§ 1012.15 Fluid milk p ro duct

(a) Except as provided in paragraph
(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1012.16 is revised to read as 
follows:

§ 1012.16 Fluid cream product.

Fluid cream product means cream 
(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1012.20 is added under the 
heading “Definitions” to read as follows:

§ 1012.20 Commercial food processing 
establishment.

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such
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receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages.

Producer milk diverted to commercial 
food processing establishments shall be 
subject to the same provisions relating 
to diversions to plants, including but not 
limited to, provisions in § § 1012.13,
1012.41 and 1012.52.

4. Section 1012.40 is revised to read as 
follows:

§ 1012.40 Classes of utilization.
Except as provided in § 1012.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1012.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal

replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraphs (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)—fiv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1012.15 and the fluid 
cream product definition pursuant to
§ 1012.16; and

(7) In shrinkage assigned pursuant to 
§ 1012.41(a) to the receipts specified in 
§ 1012.41(a)(2) and in shrinkage 
specified in § 1012.41 (b) and (c).

5. Section 1012.42 is revised to read as 
follows:

§ 1012.42 Classification of transfers and 
diversions.

(a) Transfers to pool plants. Skim milk 
or butterfat transferred in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
pool plant shall be classified as Class I 
milk unless the operators of both plants 
request the same classification in 
another class. In either case, the 
classification of such transfers shall be 
subject to the following conditions:

(1) The skim milk and butterfat 
classified in each class shall be limited 
to the amount of skim milk and 
butterfat, respectively, remaining in 
such class at the transferee-plant after 
the computations pursuant to
§ 1012.44(a)(12) and the corresponding 
step of § 1012.44(b);

(2) If the transferor-plant received 
during the month other source milk to be 
allocated pursuant to § 1012.44(a)(7) or 
the corresponding step of § 1012.44(b), 
the skim milk or butterfat so transferred 
shall be classified so as to allocate the 
least possible Class I utilization to such 
other source milk; and

(3) If the transferor-handler received 
during the month other source milk to be 
allocated pursuant to § 1012.44 (a)(ll) or
(a)(12) or the corresponding steps of
§ 1012.44(b), the skim milk or butterfat 
so transferred, up to the total of the skim 
milk and butterfat, respectively, in such 
receipts of other source milk, shall not 
be classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee-plant.

(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the 
following manner. Such classification 
shall apply only to the skim milk or 
butterfat that is in excess of any receipts 
at the pool plant from the other order 
plant of skim milk and butterfat, 
respectively, in fluid milk products and
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bulk fluid cream products, respectively, 
that are in the same category as 
described in paragraph (b)(1), (b)(2), or
(b)(3) of this section:

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order;

(2) If transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
(including allocation under the 
conditions set forth in paragraph (b)(3) 
of this section);

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or 
diversions in bulk form shall be 
classified as Class II or Class III milk to 
the extent of such utilization available 
for such classification pursuant to the 
allocation provisions of the other order;

(4) If information concerning the 
classes to which such transfers or 
diversions were allocated under the 
other order is not available to the 
market administrator for the purpose of 
establishing classification under this 
paragraph, classification shall be as 
Class I, subject to adjustment when such 
information is available;

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class 
consisting primarily of fluid milk 
products shall be classified as Class I 
products shall be classified as Class I 
milk, and skim milk or butterfat 
allocated to the other classes shall be 
classified as Class III milk; and

(6) If the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, 
classification under this paragraph shall 
be in accordance with the provisions of 
§ 1012.40.

(c) Transfers to producer-handlers. 
Skim milk or butterfat in the following 
forms that is transferred from a pool 
plant to a producer-handler under this or 
any other Federal order shall be 
classified:

(1) As Class I milk, if so moved in the 
form of a fluid milk product; and

(2) In accordance with the utilization 
assigned to it by the market 
administrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the transferee’s utilization of 
skim milk and butterfat in each class, in 
series beginning with Class III, shall be 
assigned to the extent possible to its 
receipts of skim milk and butterfat, 
respectively, in bulk fluid cream 
products, pro rata to each source.

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the following 
forms from a pool plant to a nonpool 
plant that is not an other order plant or 
a producer-handler plant shall be 
classified:

(1) As Class I milk, if transferred in 
the form of a packaged fluid milk 
product; and

(2) As Class I milk, if transferred or 
diverted in the form of a bulk fluid milk 
product or a bulk fluid cream product, 
unless the following conditions apply:

(i) If the conditions described in 
paragraphs (d)(2)(i)(A) and (B) of this 
section are met, transfers or diversions 
in bulk form shall be classified on the 
basis of the assignment of the nonpool 
plant’s utilization to its receipts as set 
forth in paragraphs (d)(2)(ii) through
(viii) of this section:

(A) The transferor-handler or divertor- 
handler claims such classification in its 
report of receipts and utilization filed 
pursuant to § 1012.30 for the month 
within which such transaction occurred; 
and

(B) The nonpool plant operator 
maintains books and records showing 
the utilization of all skim milk and 
butterfat received at such plant which 
are made available for verification 
purposes if requested by the market 
administrator;

(ii) Route disposition in the marketing 
area of each Federal milk order from the 
nonpool plant and transfers of packaged 
fluid milk products from such nonpool 
plant to plants fully regulated 
thereunder shall be assigned to the 
extent possible in the following 
sequence:

(A) Pro rata to receipts of packaged 
fluid milk products at such nonpool 
plant from pool plants;

(B) Pro rata to any remaining 
unassigned receipts of packaged fluid 
milk products at such nonpool plant 
from other order plants;

(C) Pro rata to receipts of bulk fluid 
milk products at such nonpool plant 
from pool plants; and

(D) Pro rata to any remaining 
unassigned receipts of bulk fluid milk 
products at such nonpool plant from 
other order plants;

(iii) Any remaining Class I disposition 
of packaged fluid milk products from the 
nonpool plant shall be assigned to the 
extent possible pro rata to any 
remaining unassigned receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and 
other order plants;

(iv) Transfers of bulk fluid milk 
products from the nonpool plant to a 
plant fully regulated under any Federal 
milk order, to the extent that such

transfers to the regulated plant exceed 
receipts of fluid milk products from such 
plant and are allocated to Class I at the 
transferee-plant, shall be assigned to the 
extent possible in the following 
sequence:

(A) Pro rata to receipts of fluid milk 
products at such nonpool plant from 
pool plants; and

(B) Pro rata to any remaining 
unassigned receipts of fluid milk 
products at such nonpool plant from 
other order plants;

(v) Any remaining unassigned Class I 
disposition from the nonpool plant shall 
be assigned to the extent possible in the 
following sequence:

(A) To such nonpool plant’s receipts 
from dairy farmers who the market 
administrator determines constitute 
regular sources of Grade A milk for such 
nonpool plant; and

(B) To such nonpool plant’s receipts of 
Grade A milk from plants not fully 
regulated under any Federal milk order 
which the market administrator 
determines constitute regular sources of 
Grade A milk for such nonpool plant;

(vi) Any remaining unassigned 
receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and

(viii) In determining the nonpool 
plant’s utilization for purposes of this 
paragraph, any fluid milk products and 
bulk fluid cream products transferred 
from such nonpool plant to a plant not 
fully regulated under any Federal milk 
order shall be classified on the basis of 
the second plant’s utilization using the 
same assignment priorities at the second 
plant that are set forth in paragraph
(d)(2) of this section.

6. Section 1012.43 is amended by 
adding a new paragraph (c), to read as 
follows:

§ 1012.43 Generai classification rules.
★ ★ ★ ★ 4r

(c) The classification of producer milk 
for which a coopérative association is 
the handler pursuant to § 1012.9(b) or (c) 
shall be determined separately from the
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operations of any pool plant operated by 
such cooperative association.

7. Section 1012.44 is revised to read as 
follows:

§ 1012.44 Classification of producer milk.
For each month the market 

administrator shall determine the 
classification of producer milk of each 
handler described in § 1012.9(a) for each 
of his pool plants separately and of each 
handler described in § 1012.9(b) and (c) 
by allocating the handler’s receipts of 
skim milk and butterfat to his utilization 
as follows:

(a) Skim milk shall be allocated in the 
following manner:

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk in shrinkage specified in
§ 1012.41(b);

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;

(3) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk product 
received in packaged form from another 
order plant, except that to be subtracted 
pursuant to paragraph (a)(7)(vi) of this 
section, as follows:

(i) From Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and

(ii) From Class I the remainder of such 
receipts.

(4) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in products specified in § 1012.40(b)(1) 
that were received in packaged form 
from other plants, but not in excess of 
the pounds of skim milk remaining in 
Class II;

(5) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in products 
specified in § 1012.40(b)(1) that were in 
inventory at the beginning of the month 
in packaged form, but not in excess of 
the pounds of skim milk remaining in 
Class II. This paragraph shall apply only 
if the pool plant was subject to the 
provisions of this paragraph (a)(5) or

comparable provisions of another 
Federal milk order in the immediately 
preceding month;

(6) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream 
product) that is used to produce, or 
added to, any product specified in
§ 1012.40(b), but not in excess of the 
pounds of skim milk remaining in Class 
II; and

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class HI, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:

(i) Other source milk (except that 
received in the form of a fluid milk 
product) and, if paragraph (a)(5) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in § 1912.40(b)(1) that was not 
subtracted pursuant to paragraphs
(a)(4), (a)(5), and (a)(6) of this section;

(ii) Receipts of fluid milk products 
(except filled milk) for which Grade A 
certification is not established;

(iii) Receipts of fluid milk products 
from unidentified sources;

(iv) Receipts of fluid milk products 
from a producer-handler as defined 
under this or any other Federal milk 
order;

(v) Receipts of reconstituted skim milk 
in filled milk from an unregulated supply 
plant that were not subtracted pursuant 
to paragraph (a)(2)(i) of this section;

(vi) Receipts of reconstituted skim 
milk in filled milk from another order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling, to the extent that 
reconstituted skim milk is allocated to 
Class I at the transferor-plant; and

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.

(6) Subtract in the order specified 
below from the pounds of skim milk 
remaining in Class II and Class III, in 
sequence beginning with Class IH:

(i) The pounds of skim milk in receipts 
of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs
(a)(2)(i) and (a)(7)(v) of this section for 
which the handler requests a 
classification other than Class I, but not 
in excess of the pounds of skim milk 
remaining in Class II and Class III 
combined;

(ii) The pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs
(a)(2)(i), (a)(7)(v), and (a)(8)(i) of this 
section which are in excess of the 
pounds of skim milk determined 
pursuant to paragraphs (a)(8)(ii) (A) 
through (C) of this section. Should the 
pounds of skim milk to be subtracted 
from Class II and Class III combined 
exceed the pounds of skim milk 
remaining in such classes, the pounds of 
skim milk in Class II and Class HI 
combined shall be increased (increasing 
as necessary Class III and then Class II 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such 
case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount:

(A) Multiply by 1.25 the sum of the 
pounds of skim milk remaining in Class I 
at this allocation step at all pool plants 
of the handler (excluding any 
duplication of Class I utilization 
resulting from reported Class I transfers 
between pool plants of the handler);

(B) Subtract from the above result the 
sum of the pounds of skim milk in 
receipts at all pool plants of the handler 
of producer milk, fluid milk products 
from pool plants of other handlers, and 
bulk fluid milk products from other 
order plants that were not subtracted 
pursuant to paragraph (a)(7)(vi) of this 
section; and

(C) Multiply any plus quantity 
resulting above by the percentage that 
the receipts of skim milk in fluid milk 
products from unregulated supply plants 
that remain at this pool plant is of all 
such receipts remaining at this 
allocation step at all pool plants of the 
handler; and

(iii) The pounds of skim milk in 
receipts of bulk fluid milk products from 
an other order plant that are in excess of 
bulk fluid milk products transferred or 
diverted to such plant and that were not 
subtracted pursuant;to paragraph
(a)(7)(vi) of this sectipn, if Class II or 
Class III classification is requested by 
the operator of the other order plant and 
the handler, but not in excess of the 
pounds of skim milk remaining in Class 
II and Class III combined;

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of
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skim milk in fluid milk products and 
products specified in § 1012.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;

(10) Add to the remaining pounds of 
skim milk in Class III the pounds of skim 
milk subtracted pursuant to paragraph
(a)(1) of this section;

(11) Subject to the provisions of 
paragraphs (a)(ll)(i) and (ii) of this 
section, subtract from the pounds of 
skim milk remaining in each class at the 
plant, pro rata to the total pounds of 
skim milk remaining in Class I and in 
Class II and Class III combined at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler), with the quantity prorated to 
Class II and Class III combined being 
subtracted first from Class III and then 
from Class II, the pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs
(a)(2)(ii), (a)(7)(v), and (a)(8) (i) and (ii) 
of this section and that were not offset 
by transfers or diversions of fluid milk 
products to the same unregulated supply 
plant from which fluid milk products to 
be allocated at this step were received. 
Skim milk in receipts of concentrated 
fluid milk products shall also be subject 
to the proration set forth in this 
paragraph provided that the handler 
establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use:

(i) Should the pounds of skim milk to 
be subtracted from Class II and Class III 
combined pursuant to paragraph (a)(ll) 
of this section exceed the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class III combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount; and

(ii) Should the pounds of skim milk to 
be subtracted from Class I pursuant to 
paragraph (a)(ll) of this section exceed 
the pounds of skim milk remaining in

such class, the pounds of skim milk in 
Class I shall be increased by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class II and Class III combined shall 
be decreased by a like amount 
(decreasing as necessary Class III and 
then Class II). In such case, the pounds 
of skim milk remaining in each class at 
this allocation step at the handler’s 
other pool plants shall be adjusted in the 
reverse direction by a like amount, 
beginning with the nearest plant at 
which Class I utilization is available;

(12) Subtract in the manner specified 
below from the pounds of skim milk 
remaining in each class the pounds of 
skim milk in receipts of bulk fluid milk 
products from an other order plant that 
are in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
paragraphs (a)(7)(vi) and (a)(8)(iii) of 
this section. Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use:

(i) Subject to the provisions of 
paragraphs (a)(12)(ii), (iii), and (iv) of 
this section, such subtraction shall be 
pro rata to the pounds of skim milk in 
Class I and in Class II and Class III 
combined, with the quantity prorated to 
Class II and Class III combined being 
subtracted first from Class III and then 
from Class II, with respect to whichever 
of the following quantities represents 
the lower proportion of Class I milk:

(A) The estimated utilization of skim 
milk of all handlers in each class as 
announced for the month pursuant to
§ 1012.45(a); or

(B) The total pounds of skim milk 
remaining in each class at this 
allocation step at ail pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler):

(ii) Should the proration pursuant to 
paragraph (a)(12)(i) of this section result 
in the total pounds of skim milk at all 
pool plants of the handler that are to be 
subtracted at this allocation step from 
Class II and Class III combined 
exceeding the pounds of skim milk 
remaining in Class II and Class III at all 
such plants, the pounds of such excess 
shall be subtracted from the pounds of 
skim milk remaining in Class I after such 
proration at the pool plants at which 
such other source milk was received;

(iii) Except as provided in paragraph
(a)(12)(ii) of this section, should the 
computations pursuant to paragraph
(a)(12)(i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class II and Class III combined 
that exceeds the pounds of skim milk 
remaining in such classes, the pounds of 
skim milk in Class II and Class III 
combined shall be increased (increasing 
as necessary Class III and then Class II 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such 
case, the pounds of,skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount; and

(iv) Except as provided in paragraph
(a)(12)(ii) of this section, should the 
computations pursuant to paragraph
(a)(12)(i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class I that exceeds the pounds of 
skim milk remaining in such class, the 
pounds of skim milk in Class I shall be 
increased by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class II and 
Class III combined shall be decreased 
by a like amount (decreasing as 
necessary Class III and then Class II). In 
such case, the pounds of skim milk 
remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount 
beginning with the nearest plant at 
which Class I utilization is available;

(13) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in receipts of fluid milk 
products and bulk fluid cream products 
from another pool plant according to the 
classification of such products pursuant 
to § 1012.42(a); and

(14) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class III. Any 
amount so subtracted shall be known as 
overage;

(b) Butterfat shall be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and

(c) The quantity of producer milk in 
each class shall be the combined pounds 
of skim milk and butterfat remaining in 
each class after the computations
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pursuant to paragraph (a)(14) of this 
section and the corresponding step of 
paragraph (b) of this section.

§ 1012.45 [Am ended]

8. In § 1012,45 the reference 
“§ 1012.44(a)(9)" is changed to 
“§ 1012.44(a)(12)”.

9. Section 1012.50 is amended by 
adding a new paragraph (c) to read as 
follows:

§ 1012.50 Class prices.
* * * * *

(c) Class III price. The Class III price 
shall be thè basic formula price for the 
month.

10. Section 1012.60 is revised to read 
as follows:

§ 1012.60 Handler’s value of milk for 
computing the uniform price.

For the purpose of computing the 
uniform price the market administrator 
shall determine for each month the 
value of milk of each handler with 
respect to each of the handler’s pool 
plants and of each handler described in 
§ 1012.9 (b) and (c) as follows:

(a) Multiply the pounds of producer 
milk in each class as determined 
pursuant to § 1012.44(c) by the 
applicable class prices and add the 
resulting amounts;

(b) Add the amounts obtained from 
multiplying the pounds of overage 
subtracted from each class pursuant to 
§ 1012.44(a) (14) and the corresponding 
step of § 1012.44(b) by the respective 
class prices, as adjusted by the butterfat 
differential specified in § 1012.74, that 
are applicable at the location of the pool 
plant;

(c) Add the amount obtained from 
multiplying the difference between the 
Class III price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class II 
price, as the case may be, for the current 
month by the hundredweight of skim 
milk and butterfat subtracted from Class 
I and Class II pursuant to § 1012.44(a)(9) 
and the corresponding step of
§ 1012.44(b);

(d) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class III price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I 
pursuant to § 1012.44(a)(7) (i) through
(iv) and the corresponding step of
§ 1012.44(b), excluding receipts of bulk 
fluid cream products from an other order 
plant;

(e) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the transferor-plant and the Class III

price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1012.44(a)(7) (v) and (vi) 
and the corresponding step of 
§ 1012.44(b);

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest 
unregulated supply plants from which 
an equivalent volume was received by 
the pounds of skim milk and butterfat 
subtracted from Class I pursuant to
§ 1012.44(a)(ll) and the corresponding 
step of § 1012.44(b), excluding such skim 
milk and butterfat in receipts of bulk 
fluid milk products from an unregulated 
supply plant to the extent that an 
equivalent amount of skim milk or 
butterfat disposed of to such plant by 
handlers fully regulated under any 
Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid, 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1012.76(c).

10. Section 1012.76 is amended by 
revising paragraphs (b)(3) and (b)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1012.76 Payments by handler operating 
a partially regulated distributing plant. 
* * * * *

(b) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant and milk or 
skim milk contained in receipts from 
producer-handlers and exempt plants 
defined in any order disposed of as 
route disposition in the marketing area; 
* * * * *

(5) From the value of such milk at the 
Class I price applicable at the location 
of the nonpool plant, subtract its value 
at the uniform price applicable at such 
location, and add the amount obtained
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from multiplying the pounds of labeled 
reconstituted milk included in paragraph
(b)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

11. Section 1012.85 is amended by 
changing the reference “§ 1012.44 (a)(3) 
and (a)(8)” to “§ 1012.44 (a)(7) and
( a )  ( l l ) ” .

PART 1013— MILK IN THE 
SOUTHEASTERN FLORIDA 
MARKETING AREA

1. Section 1013.15 is revised to read as 
follows:

§ 1013.15 Fluid milk p ro duct

(a) Except as provided in paragraph
(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:
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(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a] of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1013.16 is revised to read as 
follows:

§ 1013.16 Fiuid cream product.
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1013.20 is added under the 
heading “Definitions” to read as follows;

§ 1013.20 Commercial food processing  
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages.

Producer milk diverted to commercial 
food processing establishments shall be 
subject to the same provisions relating 
to diversions to plants, including but not 
limited to, provisions in § § 1013.13,
1013.41 and 1013.52.

4. Section 1013.40 is revised to read as 
follows:

§ 1013.40 Classes of utilization.
Except as provided in § 1013.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1013.30 shall be classified a3 follows:

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Clas3 II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product

containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce;
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fiuid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(i) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fiuid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fiuid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fiuid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fiuid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fiuid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1013.15 and the fluid 
cream product definition pursuant to
§ 1013.16; and

(7) In shrinkage assigned pursuant to 
§ 1013.41(a) to the receipts specified in 
§ 1013.41(a)(2) and in shrinkage 
specified in § 1013.41 (b) and (c).

5. Section 1013.42 is revised to read as 
follows:

§ 1013.42 Classification of transfers and 
diversions.

(a) Transfers to pool plants. Skim milk 
or butterfat transferred in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
pool plant shall be classified as Class I 
milk unless the operators of both plants 
request the same classification in 
another class. In either case, the 
classification of such transfers shall be 
subject to the following conditions:

(1) The skim milk and butterfat 
classified in each class shall be limited 
to the amount of skim milk and 
butterfat, respectively, remaining in
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such class at the transferee-plant after 
the computations pursuant to 
§ 1013.44(a)(12) and the corresponding 
step of § 1013.44(b);

(2) If the transferor-plant received 
during the month other source milk to be 
allocated pursuant to § 1013.44(a)(7) or 
the corresponding step of § 1013.44(b), 
the skim milk or butterfat so transferred 
shall be classified so as to allocate the 
least possible Class I utilization to such 
other source milk; and

(3) If the transferor-handler received 
during the month other source milk to be 
allocated pursuant to § 1013.44 (a)(ll) or
(a) (12) or the corresponding steps of
§ 1013.44(b), the skim milk or butterfat 
so transferred, up to the total of the skim 
milk and butterfat, respectively, in such 
receipts of other source milk, shall not 
be classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee-plant.

(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the 
following manner. Such classification 
shall apply only to the skim milk or 
butterfat that is in excess of any receipts 
at the pool plant from the other order 
plant of skim milk and butterfat, 
respectively, in fluid milk products and 
bulk fluid cream products, respectively, 
that are in the same category as 
described in paragraph (b)(1), (b)(2), or
(b) (3) of this section:

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order;

(2) If transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
(including allocation under the 
conditions set forth in paragraph (b)(3) 
of this section);

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or 
diversions in bulk form shall be 
classified as Class II or Class III milk to 
the extent of such utilization available 
for such classification pursuant to the 
allocation provisions of the other order;

(4) If information concerning the 
classes to which such transfers or 
diversions were allocated under the 
other order is not available to the 
market administrator for the purpose of 
establishing classification under this 
paragraph, classification shall be as 
Class I, subject to adjustment when such 
information is available;

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part skim milk 
or butterfat allocated to a class 
consisting primarily of fluid milk 
products shall be classified as Class I 
milk, and skim milk or butterfat 
allocated to the other classes shall be 
classified as Class III milk; and

(6) If the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, 
classification under this paragraph shall 
be in accordance with the provisions of 
§ 1013.40.

(c) Transfers to producer-handlers. 
Skim milk or butterfat in the following 
forms that is transferred from a pool 
plant to a producer-handler under this or 
any other Federal order shall be 
classified:

(1) As Class I milk, if so moved in the 
form of a fluid milk product; and

(2) In accordance with the utilization 
assigned to it by the market 
administrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the transferee’s utilization of 
skim milk and butterfat in each class, in 
series beginning with Class III, shall be 
assigned to the extent possible to its 
receipts of skim milk and butterfat, 
respectively, in bulk fluid cream 
products, pro rata to each source.

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the following 
forms from a pool plant to a nonpool 
plant that is not an other order plant or 
a producer-handler plant shall be 
classified:

(1) As Class I milk, if transferred in 
the form of a packaged fluid milk 
product; and

(2) As Class I milk, if transferred or 
diverted in the form of a bulk fluid milk 
product or a bulk fluid cream product, 
unless the following conditions apply:

(i) If the conditions described in 
paragraphs (d)(2)(i) (A) and (B) of this 
section are met, transfers or diversions 
in bulk form shall be classified on the 
basis of the assignment of the nonpool 
plant’s utilization to its receipts as set 
forth in paragraphs (d)(2)(ii) through
(viii) of this section:

(A) The transferor-handler or divertor- 
handler claims such classification in its 
report of receipts and utilization filed 
pursuant to § 1013.30 for the month 
within which such transaction occurred; 
and

(B) The nonpool plant operator 
maintains books and records showing 
the utilization of all skim milk and 
butterfat received at such plant which 
are made available for verification

purposes if requested by the market 
administrator;

(ii) Route disposition in the marketing 
area of each Federal milk order from the 
nonpool plant and transfers of packaged 
fluid milk products from such nonpool 
plant to plants fully regulated 
thereunder shall be assigned to the 
extent possible in the following 
sequence:

(A) Pro rata to receipts of packaged 
fluid milk products at such nonpool 
plant from pool plants;

(B) Pro rata to any remaining 
unassigned receipts of packaged fluid 
milk products at such nonpool plant 
from other order plants;

(C) Pro rata to receipts of bulk fluid 
milk products at such nonpool plant 
from pool plants; and

(D) Pro rata to any remaining 
unassigned receipts of bulk fluid milk 
products at such nonpool plant from 
other order plants;

(iii) Any remaining Class I disposition 
of packaged fluid milk products from the 
nonpool plant shall be assigned to the 
extent possible pro rata to any 
remaining unassigned receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and 
other order plants;

(iv) Transfers of bulk fluid milk 
products from the nonpool plant to a 
plant fully regulated under any Federal 
milk order, to the extent that such 
transfers to the regulated plant exceed 
receipts of fluid milk products from such 
plant and are allocated to Class I at the 
transferee-plant, shall be assigned to the 
extent possible in the following 
sequence:

(A) Pro rata to receipts of fluid milk 
products at such nonpool plant from 
pool plants; and

(B) Pro rata to any remaining 
unassigned receipts of fluid milk 
products at such nonpool plant from 
other order plants;

(v) Any remaining unassigned Class I 
disposition from the nonpool plant shall 
be assigned to the extent possible in the 
following sequence:

(A) To such nonpool plant’s receipts 
from dairy farmers who the market 
administrator determines constitute 
regular sources of Grade A milk for such 
nonpool plant; and

(B) To such nonpool plant’s receipts of 
Grade A milk from plants not fully 
regulated under any Federal milk order 
which the market administrator 
determines constitute regular sources of 
Grade A milk for such nonpool plantf

(vi) Any remaining unassigned 
receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro
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rata among such plants, to the extent 
possible first to any remaining Glass I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and

(viii) In determining the nonpool 
plant’s utilization for purposes of this 
paragraph, any fluid milk products and 
bulk fluid cream products transferred 
from such nonpool plant to a plant not 
fully regulated under any Federal milk 
order shall be classified on the basis of 
the second plant’s utilization using the 
same assignment priorities at the second 
plant that are set forth in paragraph
(d)(2) of this section.

6. Section 1013.43 is amended by 
adding a new paragraph (c), to read as 
follows:

§ 1013.43 General classification rules. 
* * * * *

(c) The classification of producer milk 
for which a cooperative association is 
the handler pursuant to § 1013.9(b) or (c) 
shall be determined separately from the 
operations of any pool plant operated by 
such cooperative association.

7. Section 1013.44 is revised to read as 
follows:

§ 1013.44 Classification of producer milk.

For each month the market 
administrator shall determine the 
classification of producer milk of each 
handler described in § 1013.9(a) for each 
of his pool plants separately and of each 
handler described in § 1013.9(b) and (c) 
by allocating the handler’s receipts of 
skim milk and butterfat to his utilization 
as follows:

(a) Skim milk shall be allocated in the 
following manner:

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk in shrinkage specified in
§ 1013.41(b);

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;

(3) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk product 
received in packaged form from an other 
order plant, except that to be subtracted 
pursuant to paragraph (a)(7)(vi) of this 
section, as follows:

(i) From Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and

(ii) From Class I the remainder of such 
receipts.

(4) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in products specified in § 1013.40(b)(1) 
that were received in packaged form 
from other plants, but not in excess of 
the pounds of skim milk remaining in 
Class II;

(5) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in products 
specified in § 1013.40(b)(1) that were in 
inventory at the beginning of the month 
in packaged form, but not in excess of 
the pounds of skim milk remaining in 
Class II. This paragraph shall apply only 
if the pool plant was subject to the 
provisions of this paragraph (a)(5) or 
comparable provisions of another 
Federal milk order in the immediately 
preceding month;

(6) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream 
product) that is used to produce, or 
added to, any product specified in
§ 1013.40(b), but not in excess of the 
pounds of skim milk remaining in Class 
II;

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:

(i) Other source milk (except that 
received in the form of a fluid milk 
product) and, if paragraph (a)(5) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in § 1013.40(b)(1) that was not 
subtracted pursuant to paragraphs
(a)(4), (a)(5), and (a)(6) of this section;

(ii) Receipts of fluid milk products 
(except filled milk) for which Grade A 
certification is not established;

(iii) Receipts of fluid milk products 
from unidentified sources;

(iv) Receipts of fluid milk products 
from a producer-handler as defined 
under this or any other Federal milk 
order;

(v) Receipts of reconstituted skim milk 
in filled milk from an unregulated supply 
plant that were not subtracted pursuant 
to paragraph (a)(2)(i) of this section;

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling, to the extent that 
reconstituted skim milk is allocated to 
Class I at the transferor-plant; and

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a) (12) of this section 
on the same basis as concentrated milk.

(8) Subtract in the order specified 
below from the pounds of skim milk 
remaining in Class II and Class III, in 
sequence beginning with Class III:

(i) The pounds of skim milk in receipts 
of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs
(a)(2)(i) and (a)(7)(v) of this section for 
which the handler requests a 
classification other than Class I, but not 
in excess of the pounds of skim milk 
remaining in Class II and Class III 
combined;

(ii) The pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs
(a)(2)(i), (a)(7)(v), and (a)(8)(i) of this 
section which are in excess of the 
pounds of skim milk determined 
pursuant to paragraphs (a)(8)(ii)(A) 
through (C) of this section. Should the 
pounds of skim milk to be subtracted 
from Class II and Class III combined 
exceed the pounds of skim milk 
remaining in such classes, the pounds of 
skim milk in Class II and Class III 
combined shall be increased (increasing 
as necessary Class III and then Class II 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such 
case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount:

(A) Multiply by 1.25 the sum of the 
pounds of skim milk remaining in Class I 
at this allocation step at all pool plants
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of the handler (excluding any 
duplication of Class I utilization 
resulting from reported Class I transfers 
between pool plants of the handler);

(B) Subtract from the above result the 
sum of the pounds of skim milk in 
receipts at all pool plants of the handler 
of producer milk, fluid milk products 
from pool plants of other handlers, and 
bulk fluid milk products from other 
order plants that were not subtracted 
pursuant to paragraph (a)(7)(vi) of this 
section; and

(C) Multiply any plus quantity 
resulting above by the percentage that 
the receipts of skim milk in fluid milk 
products from unregulated supply plants 
that remain at this pool plant is of all 
such receipts remaining at this 
allocation step at all pool plants of the 
handler; and

(iii) The pounds of skim milk in 
receipts of bulk fluid milk products from 
an other order plant that are in excess of 
bulk fluid milk products transferred or 
diverted to such plant and that were not 
subtracted pursuant to paragraph
(a)(7)(vi) of this section, if Class II or 
Class III classification is requested by 
the operator of the other order plant and 
the handler, but not in excess of the 
pounds of skim milk remaining in Class 
II and Class III combined;

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1013.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;

(10) Add to the remaining pounds of 
skim milk in Class III the pounds of skim 
milk subtracted pursuant to paragraph
(a)(1) of this section;

(11) Subject to the provisions of 
paragraphs (a)(ll)(i) and (ii) of this 
section, subtract from the pounds of 
skim milk remaining in each class at the 
plant, pro rata to the total pounds of 
skim milk remaining in Class I and in 
Class II and Class III combined at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler), with the quantity prorated to 
Class II and Class III combined being 
subtracted first from Class III and then 
from Class II, the pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs
(a)(2)(ii), (a)(7)(v), and (a)(8) (i) and (ii) 
of this section and that were not offset 
by transfers or diversions of fluid milk 
products to the same unregulated supply 
plant from which fluid milk products to

be allocated at this step wrere received. 
Skim milk in receipts of concentrated 
fluid milk products shall also be subject 
to the proration set forth in this 
paragraph provided that the handler 
establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use:

(i) Should the pounds of skim milk to 
be subtracted from Class II and Class III 
combined pursuant to paragraph (a)(ll) 
of this section exceed the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class III combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount; and

(ii) Should the pounds of skim milk to 
be subtracted from Class I pursuant to 
paragraph (a)(ll) of this section exceed 
the pounds of skim milk remaining in 
such class, the pounds of skim milk in 
Class I shall be increased by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class II and Class III combined shall 
be decreased by a like amount 
(decreasing as necessary Class III and 
then Class II). In such case, the pounds 
of skim milk remaining in each class at 
this allocation step at the handler’s 
other pool plants shall be adjusted in the 
reverse direction by a like amount, 
beginning with the nearest plant at 
which Class I utilization is available;

(12) Subtract in the manner specified 
below from the pounds of skim milk 
remaining in each class the pounds of 
skim milk in receipts of bulk fluid milk 
products from an other order plant that 
are in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
paragraphs (a)(7)(vi) and (a)(8)(iii) of 
this section. Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be

allocated to classes of use in sequence 
beginning with Class III use:

(i) Subject to the provisions of 
paragraphs (a)(12)(ii), (iii), and (iv) of 
this section, such subtraction shall be 
pro rata to the pounds of skim milk in 
Class I and in Class II and Class III 
combined, with the quantity prorated to 
Class II and Class III combined being 
subtracted first from Class III and then 
from Class II, with respect to whichever 
of the following quantities represents 
the lower proportion of Class I milk:

(A) The estimated utilization of skim 
milk of all handlers in each class as 
announced for the month pursuant to
§ 1013.45(a); or

(B) The total pounds of skim milk 
remaining in each class at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler):

(ii) Should the proration pursuant to 
paragraph (a)(12)(i) of this section result 
in the total pounds of skim milk at all 
pool plants of the handler that are to be 
subtracted at this allocation step from 
Class II and Class III combined 
exceeding the pounds of skim milk 
remaining in Class II and Class III at all 
such plants, the pounds of such excess 
shall be subtracted from the pounds of 
skim milk remaining in Class I after such 
proration at the pool plants at which 
such other source milk was received;

(iii) Except as provided in paragraph
(a)(12)(ii) of this section, should the 
computations pursuant to paragraph
(a)(12) (i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class II and Class III combined 
that exceeds the pounds of skim milk 
remaining in such classes, the pounds of 
skim milk in Class II and Class III 
combined shall be increased (increasing 
as necessary Class III and then Class II 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such 
case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount; and

(iv) Except as provided in paragraph
(a)(12)(ii) of this section, should the 
computations pursuant to paragraph
(a)(12) (i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class I that exceeds the pounds of 
skim milk remaining in such class, the
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pounds of skim milk in Class I shall be 
increased by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class II and 
Class III combined shall be decreased 
by a like amount (decreasing as 
necessary Class III and then Class II). In 
such case, the pounds of skim milk 
remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount 
beginning with the nearest plant at 
which Class I utilization is available;

(13) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in receipts of fluid milk 
products and bulk fluid cream products 
from another pool plant according to the 
classification of such products pursuant 
to § 1013.42(a); and

(14) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class III. Any 
amount so subtracted shall be known as 
overage;

(b) Butterfat shall be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and

(c) The quantity of producer milk in 
each class shall be the combined pounds 
of skim milk and butterfat remaining in 
each class after the computations 
pursuant to paragraph (a) (14) of this 
section and the corresponding step of 
paragraph (b) of this section.

§1013.45 [Am ended]

8. In § 1013.45, the reference 
“§ 1013.44(a)(10)” is changed to 
“§ 1013.44(a)(12)”.

9. Section 1013.50 is amended by 
revising paragraph (c) to read as 
follows:

§ 1013.50 Class prices.
* * * * *

(c) Class III price. The Class III price 
shall be the basic formula price for the 
month.

10. Section 1013.60 is revised to read 
as follows:

§ 1013.60 Handler’s value of milk for 
computing the uniform price.

For the purpose of computing the 
uniform price the market administrator 
shall determine for each month the 
value of milk of each handler with 
respect to each of the handler’s pool 
plants and of each handler described in 
§ 1013.9 (b) and (c) as follows:

(a) Multiply the pounds of producer 
milk in each class as determined 
pursuant to § 1013.44(c) by the

applicable class prices and add the 
resulting amounts;

(b) Add the amounts obtained from 
multiplying the pounds of overage 
subtracted from each class pursuant to 
§ 1013.44(a)(14) and the corresponding 
step of § 1013.44(b) by the respective 
class prices, as adjusted by the butterfat 
differential specified in § 1013.74, that 
are applicable at the location of the pool 
plant;

(c) Add the amount obtained from 
multiplying the difference between the 
Class III price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class II 
price, as the case may be, for the current 
month by the hundredweight of skim 
milk and butterfat subtracted from Class 
I and Class II pursuant to § 1013.44(a)(9) 
and the corresponding step of
§ 1013.44(b);

(d) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class III price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I 
pursuant to § 1013.44(a)(7) (i) through
(iv) and the corresponding step of
§ 1013.44(b), excluding receipts of bulk 
fluid cream products from an other order 
plant;

(e) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the transferor-plant and the Class III 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1013.44(a)(7) (v) and (vi) 
and the corresponding step of
§ 1013.44(b);

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest 
unregulated supply plants from which 
an equivalent volume was received by 
the pounds of skim milk and butterfat 
subtracted from Class I pursuant to
§ 1013.44(a) (11) and the corresponding 
step of § 1013.44(b), excluding such skim 
milk and butterfat in receipts of bulk 
fluid milk products from an unregulated 
supply plant to the extent that an 
equivalent amount of skim milk or 
butterfat disposed of to such plant by 
handlers fully regulated under any 
Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and

butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1013.76(c).

10. Section 1013.76 is amended by 
revising paragraphs (b)(3) and (b)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1013.76 Payments by handler operating 
a partially regulated distributing plant 
♦ ★  ★  ★  *

(b) * * *
(3) Deduct from any remainder the 

pounds of reconstituted milk that are 
made from nonfluid milk products and 
milk or skim milk contained in receipts 
from producer-handlers and exempt 
plants defined in any other order, which 
are then disposed of as route disposition 
in the marketing area from the partially 
regulated distributing plant;
* * * * *

(5) From the value of such milk at the 
Class I price applicable at the location 
of the nonpool plant, subtract its value 
at the uniform price applicable at such 
location, and add the amount obtained 
from multiplying the pounds of labeled 
reconstituted milk included in paragraph
(b)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I
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price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

§ 1013.65 [Am ended]
11. Section 1013.85 is amended by 

changing the reference “§ 1013.44(a)(3),
(a)(4), and (a)(9)*’ to “§ 1013.44(a)(6),
(a) (7), and (a)(ll)” in paragraph (a)(2).

PART 1030— MiLK IN TH E CHICAGO 
REGIONAL MARKETING AREA

1. Section 1030.15 is revised to read as 
follows:

§ 1030.15 Fluid milk p ro d u ct
(a) Except as provided in paragraph

(b) of this section fluid  milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1030.16 is revised to read as 
follows:

§ 1030.16 Fluid cream p ro duct

Fluid cream product means cream 
(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1030.21 is added under the 
heading “Definitions” to read as follows:

§ 1030.21 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other

than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1030.13,1030.41 and
1030.52.

4. Section 1030.40 is revised to read as 
follows:

§ 1030.40 Classes of utilization.
Except as provided in § 1030.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1030.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any Concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition- In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, (he handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood.
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fire, or in a similar occurrence beyond 
the handler's control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(5) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b}(l) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1030.15 and the fluid 
cream product definition pursuant to 
§ 1030.16; and

(7) In shrinkage assigned pursuant to 
§ 1030.41(a) to the receipts specified in 
11030.41(a)(2) and in shrinkage 
specified in § 1030.41(b) and (c).

5. Section 1030.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows;

§ 1030.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) *  * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and
* * * * *

6. Section 1030.44 is amended by 
adding a new paragraph (a)(2) (iii), 
revising the introductory text of 
paragraph (a)(7), adding a new 
paragraph (a)(7)(ix), revising paragraph
(a)(9), amending paragraph (a)(ll) by 
replacing the semicolon at the end of the 
text with a period and adding a 
sentence immediately thereafter, and 
amending paragraph (a)(12) by replacing 
the colon at the end of the introductory 
text with a period and adding the 
following sentence immediately 
thereafter, to read as follows:

§ 1030.44 Classification of producer milk. 
* * * * *

(a) * * *
(21 *  *  *

(iii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions

of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month; 
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(ix) of this 
section, the pounds of skim milk in each 
of the following;
* * * * *

(ix) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk. 
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1030.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(iiij, (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(ix) 
of this section, shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use;
* * * * *

7. Section 1030.60 is amended by 
removing “and” after the in 
paragraph (g), replacing the period after 
paragraph (h) with and adding new 
paragraphs (i) and (j) to read as follows;

§ 1030.60 Handler’s  value of milk for 
computing uniform price.
* * * * *

(i) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool

plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(j) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the producer-settlement 
fund of another order under § 1030.76(c).

8. Section 1030.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
adding a new paragraph (c) to read as 
follows:

§ 1030.76 Payments by handler operating 
a partially regulated distributing plant.
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;
* * * *  *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.
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PART 1032— MILK IN THE SOUTHERN 
ILLINOIS-EASTERN MISSOURI 
MARKETING AREA

1. Section 1032.15 is revised to read as 
follows:

§ 1032.15 Fluid miik p ro d u ct
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1032.16 is revised to read as 
follows:

§ 1032.16 Fluid cream p ro d u ct
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1032.19 is added to read as 
follows:

§ 1032.19 Commercial food processing  
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the

same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1032.13,1032.41 and
1032.52.

4. Section 1032.40 is revised to read as 
follows:

§ 1032.40 Classes of utilization.
Except as provided in § 1032.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1032.30 shall be classified as follows:

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section:

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be
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used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)~(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition



5SG30 Federal Register /  VoL 56, No. 226 /  Friday, November 22, 1991 /  Proposed Rules

pursuant to § 1032.15 and the fluid 
cream product definition pursuant to 
§ 1032.18; and

(7) In shrinkage assigned pursuant to 
§ 1032.41(a) to the receipts specified in 
§ 1032.41(a)(2) and in shrinkage 
specified in § 1032.41(b) and (c).

5. Section 1032.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1032.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) *  *  *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and
* * * * •

8. Section 1032.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1032.44 Classification of producer milk. 
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable

provisions of another Federal milk order 
in the immediately preceding month; 
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a}(12) of this section 
on the same basis as concentrated milk. 
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1032.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7) (vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use. 
* * * * *

7. Section 1032.60 is amended by 
redesignating paragraph (g) as 
paragraph (i) and adding new 
paragraphs (g) and (h) to read as 
follows:

§ 1032.60 Handler’s value of milk for 
computing uniform price.
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the

hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products;

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1032.76(c); and

8. Section 1032.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1032.76 Payments by a handier 
operating a partiaily regulated distributing 
plant .
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* . * * * *

(c) Any handler may elect partiaily 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were
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processed (but not to be less than the 
Class III price) and the Class III price.

1. The table of contents of part 1033 is 
amended to read as follows:

PART 1033— MILK IN THE OHIO 
VALLEY MARKETING AREA

General Provisions
1033.1 General provisions.
Definitions
1033.2 Ohio Valley marketing area.
1033.3 Route disposition.
1033.4 Plant.
1033.5 Distributing plant.
1033.6 Supply plant
1033.7 Pool plant.
1033.8 Nonpool plant.
1033.9 Handler.
1033.10 Producer-handler.
1033.12 Producer.
1033.13 Producer milk.
1033.14 Other source milk.
1033.15 Fluid milk product.
1033.16 Fluid cream product.
1033.17 Filled milk.
1033.19 Cooperative association.
1033.20 Product prices.
1033.21 Commercial food processing 

establishment.

Handler Reports
1033.30 Reports of receipts and utilization.
1033.31 Payroll reports.
1033.32 Other reports.

Classification of Milk
1033.40 Classes of utilization.
1033.41 Shrinkage.
1033.42 Classification of transfers and 

diversions.
1033.43 General classification rules.
1033.44 Classification of producer milk.
1033.45 Market administrator's reports and 

announcements concerning 
classification.

Class Prices
1033.50 Class prices.
1033.51 Basic formula prices.
1033.52 Plant location adjustments for 

handlers.
1033.53 Announcement of class prices.
1033.54 Use of equivalent prices.

Uniform Price
1033.60 Handler's value of milk for 

computing uniform price.
1033.61 Computation of the uniform price.»

Payments for Milk
1033.70 Producer-settlement fund.
1033.71 Payments to the market 

administrator.
1033.72 Payments to producers and to 

cooperative associations.
1033.73 Butterfat differential.
1033.74 Plant location adjustments for 

producers and on nonpool milk.
1033.76 Payments by handler operating a 

partially regulated distributing plant
1033.77 Correction of errors.
1033.78 Charges on overdue accounts.

Administrative Assessment and Marketing 
Service Deduction
1033.85 Assessment for order 

administration.
1033.86 Deduction for marketing services. 
Secs. 1-19,48 Stat 31, as amended,

Authority: 7 U.S.C. 601-674.

§ 1033.6 [Redesignated as § 1033.2]

2. Section 1033.6 is re-designated as 
1 1033.2.

§ 1033.8 [Redesignated as § 1033.3]

3. Section 1033.8 is re-designated as 
§ 1033.3, and amended by changing the 
reference “§ 1033.41(a)” to
”§ 1033.40(a)”.

§ 1033.9 [Redesignated as § 1033.4]

4. Section 1033.9 is re-designated as 
§ 1033.4.

§ 1033.19 [R em oved]

§ 1033.5 [Redesignated as § 1033.19]

5. Section 1033.19 is removed, and 
§ 1033.5 is re-designated as § 1033.19.

§ 1033.10 [Redesignated as § 1033.5]

6. Section 1033.10 is re-designated as 
§ 1033.5

§ 1033.11 [Redesignated as § 1033.6]

7. Section 1033.11 is re-designated as 
§ 1033.6.

§ 1033.13 [Redesignated as § 1033.8]

8. Section 1033.13 is re-designated as 
§ 1033.8.

§1033.16 [Redesignated as § 1033.9 and 
Am ended]

9. Section 1033.16 is re-designated as 
§ 1033.9 and amended by changing the 
reference “§ 1033.15” in paragraph (b) to 
“§ 1033.13”, the reference “§ 1033.17” in 
paragraph (e) to “§ 1033.10” and the 
reference “§ 1033.56" in paragraph (f) to 
“§ 1033.7(d)”.

§ 1033.17 [Redesignated as § 1033.10]

10. Section 1033.17 is re-designated as 
§ 1033.10.

§ 1033.15 [Redesignated as § 1033.13 and 
Am ended]

11. Section 1033.15 is re-designated as 
§ 1033.13, and amended by changing all 
references to “§ 1033.16” to ”§ 1033.9”.

'12. Section 1033.7 is re-designated as 
§ 1033.15, and revised to read as 
follows:

§ 1033.15 Fluid milk p ro d u ct

(a) Except as provided in paragraph
(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products

include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

13. Section 1033.12 is re-designated as 
§ 1033.7 and amended in the 
introductory text by changing the 
reference ”§ 1033.56” to “paragraph (d) 
of this section”, in paragraph (b) by 
changing the reference “§ 1033.16(c)” to 
“§ 1033.9(c)” and adding a new 
paragraph (d) to read as follows:

§ 1033.7 Pool p lan t
*  *  *  *  *

(d) The term pool plant shall not apply 
to the following plants:

(1) A producer-handler plant;
(2) A plant subject to the classification 

and pricing provisions of another order 
issued pursuant to the Act, unless the 
plant is qualified as a pool plant 
pursuant to paragraph (a) or (b) of this 
section during the current month and the 
immediately preceding month and a 
greater volume of fluid milk products, 
except filled milk, is disposed of in each 
such month from such plant as route 
disposition in the Ohio Valley marketing 
area than is disposed of from such plant 
as route disposition in the marketing 
area regulated pursuant to the other 
order and to plants qualified as fully 
regulated plants under such other order 
on the basis of route disposition in the 
marketing area;

(3) A plant qualified pursuant to 
§ 1033.7(a) which also meets the 
requirements of a fully regulated plant 
pursuant to the provisions of another 
Federal order on the basis of 
distribution in such other marketing area 
and from which the Secretary 
determines route disposition, except 
filled milk, during the month in this 
marketing area is greater than route



disposition in such other marketing area 
but which plant is, nevertheless, fully 
regulated under such other Federal 
order.

§ 1033.14 [Redesignated as § 1033.12 and 
Am ended]

14. Section 1033.14 is re-designated as 
§ 1033.12, and amended by changing the 
following references:

a. In paragraph (a)(2), the reference 
“§ 1033.16(c)” is changed to
“§ 1033.9(c)”;

b. In paragraph (a)(3), the reference 
”§ 1033.15” is changed to “§ 1033.13”; 
and

c. In paragraph (b)(2), the reference 
“ § 1033.46(a) (8)(ii) and the 
corresponding step of § 1033.46(b)” is 
changed to ”§ 1033.44(a)(8)(ii) and the 
corresponding step of § 1033.44(b)”.

§ 1033.18 [Redesignated as § 1033.14 and 
Am ended]

15. Section 1033.18 is re-designated as 
§ 1033.14, and amended in paragraph (b) 
by changing the reference
“§ 1033.41(b)(1) and (b)(3)” to 
“§ 1033.40(b)(1) and (b)(4)”.

16. A new § 1033.16 is added to read 
as follows:

§ 1033.16 Fluid cream product.
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

§ 1033.20 [Redesignated as § 1033.17]

17. Section 1033.20 is re-designated as 
§ 1033.17.

§ 1033.21 [Redesignated as § 1033.20 and 
Am ended]

18. Section 1033.21 is re-designated as 
§ 1033.20 and amended in the 
introductory text by changing the 
reference “§ 1033.51a” to “§ 1033.51(b)”.

19. A new § 1033.21 is added to read 
as follows:

§ 1033.21 Commercial food processing 
establishment.

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to

plants, including but not limited to, 
provisions in § § 1033.13,1033.41 and
1033.52.

§ 1033.27 [R em oved]
20. Section 1033.27 is removed.

§ 1033.30 [Am ended]
21. Section 1033.30 is amended by 

changing the following references:
a. In paragraphs (a)(l)(iv) and (a)(2), 

the reference “§ 1033.41(b)(1)” is 
changed to ”§ 1033.40(b)(1)”;

b. In paragraph (b)(1), the reference 
“§ 1033.16(b) or (c)” is changed to
“§ 1033.9 (b) or (c)”; and

c. In paragraph (b)(2), the reference 
“§ 1033.15(b)” is changed to
“§ 1033.13(b)”.

§ 1033.31 [Redesignated as § 1033.32 and 
Am ended]

§ 1033.32 [Redesignated as § 1033.31 and 
Am ended]

22. Section 1033.31 is re-designated as 
§ 1033.32, and § 1033.32 is re-designated 
as § 1033.31. Re-designated § 1033.31 is 
amended by changing the reference

1033.57(a)” in paragraph (b) to 
“§ 1033.76(a)”; and re-designated 
§ 1033.32 is amended by changing the 
references “§ 1033.16(c)” in paragraphs
(c)(4), (d)(3) and (e)(4) to “§ 1033.9(c)”, 
and the reference “§ 1033.32” in 
paragraph (g) to “§ 1033.31”.

§ 1033.40 [Rem oved]

§ 1033.41 [Redesignated as § 1033.40]

23. Section 1033.40 is removed and
§ 1033.41 is re-designated as § 1033.40, 
and revised to read as follows:

§ 1033.40 Classes of utilization.
Except as provided in § 1033.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1033.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
. Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and  
bulk fluid cream  products disposed of or 
diverted to a com m ercial food processor 
if the m arket adm inistrator is permitted  
to audit the records of the com m ercial 
food processing establishm ent for the 
purpose of verification. O therw ise, such 
uses shall be Class I;

(4) U sed to produce:
(i) Cottage cheese, low fat cottage  

cheese, dry curd cottage cheese, ricotta  
cheese, farm ers cheese, pot cheese,
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) M ilkshake and ice milk m ixes (or 
bases), frozen desserts, and frozen  
dessert m ixes distributed and intended  
to be used in soft or semi-solid form;

(iii) A erated  cream , frozen cream , sour 
cream  and sour half-and-half, sour 
cream  mixtures containing nonmilk 
items, yogurt and any other semi-solid  
product resembling a Class II product;

(iv) Custards, puddings, pancake  
m ixes, buttermilk biscuit m ixes, 
coatings, batter, and similar products;

(v) Form ulas especially prepared for 
infant feeding or dietary use (meal 
replacem ent) that are  packaged in 
herm etically sealed containers;

(vi) Candy; soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) A ny concentrated milk product in 
bulk fluid form that is not used to 
produce a  product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) U sed to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream , anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sw eetened) in a consumer-type 
package and evaporated or condensed  
skim milk (plain or sw eetened) in a 
consum er-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and  
paragraphs (b)(4)(i)—(iv) of this section
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that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1033.7 and the fluid cream 
product definition pursuant to § 1033.16; 
and

(7) In shrinkage assigned pursuant to 
§ 1033.41(a) to the receipts specified in 
§ 1033.41(a)(2) and in shrinkage 
specified in § 1033.41 (b) and (c).

24. Section 1033.42 is re-designated as 
§ 1033.41, and revised to read as 
follows:

§ 1033.41 Shrinkage.
For purposes of classifying all skim 

milk and butterfat to be reported by a 
handler pursuant to § 1033.30, the 
market administrator shall determine 
the following:

(a) The pro rata assignment of 
shrinkage of skim milk and butterfat, 
respectively, at each pool plant to the 
respective quantities of skim milk and 
butterfat:

(1) In the receipts specified in 
paragraphs (b) (1) through (6) of this 
section on which shrinkage is allowed 
pursuant to such paragraph; and

(2) In other source milk not specified 
in paragraphs (b) (1) through (6) of this 
section which was received in bulk fluid 
form;

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph (a) of this section 
to the receipts specified in paragraph

(a)(1) of this section that is not in excess 
of:

(1) Two percent of the skim milk and 
butterfat, respectively, in producer milk 
(excluding milk diverted by the plant 
operator to another plant and milk 
received from a handler described in
§ 1033.9(c));

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk 
received from a handler described in
§ 1033.9(c) and in milk diverted to such 
plant from another pool plant, except 
that, in either case, if the operator of the 
plant to which the milk is delivered 
purchases such milk on the basis of 
weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage 
under this paragraph (b)(2) shall be 2 
percent;

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if die operator of the plant to which 
the milk is delivered purchases such 
milk on the basis of weights determined 
from its measurement at the farm and 
butterfat tests determined from farm 
bulk tank samples, the applicable 
percentage under this paragraph shall be 
zero;

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants;

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other order plants, excluding the 
quantity for which Class II or Class III 
classification is requested by the 
operators of both plants;

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class II or Class III classification 
is requested by the handler; and

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
amounts of skim milk and butterfat to 
which percentages are applied in 
paragraphs (b)(1), (b)(2), (b)(4), (b)(5), 
and (b)(6) of this section; and

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a 
cooperative association is the handler 
pursuant to § 1033.9 (b) or (c), but not in 
excess of 0.5 percent of the skim milk 
and butterfat, respectively, in such milk. 
If the operator of the plant to which the 
milk is delivered purchases such milk on 
the basis of weights determined from its

measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage 
under this paragraph for the cooperative 
association shall be zero.

25. Section 1033.43 is re-designated as 
§ 1033.42, and revised to read as 
follows:

§ 1033.42 Classification of transfers and 
diversions.

(a) Transfers and diversions to pool 
plants. Skim njilk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
pool plant shall be classified as Class I 
milk unless the operators of both plants 
request the same classification in 
another class. In either case, the 
classification of such transfers shall be 
subject to the following conditions:

(1) The skim milk and butterfat 
classified in each class shall be limited 
to the amount of skim milk and 
butterfat, respectively, remaining in 
such class at the transferee-plant or 
divertee-plant after the computations 
pursuant to § 1033.44(a)(12) and the 
corresponding step of § 1033.44(b);

(2) If the transferor-plant or divertor- 
plant received during the month other 
source milk to be allocated pursuant to 
§ 1033.44(a)(7) or the corresponding step 
of § 1033.44(b), the skim milk or 
butterfat so transferred shall be 
classified so as to allocate the least 
possible Class I utilization to such other 
source milk; and

(3) If the transferor-handler or 
divertor-handler received during the 
month other source milk to be allocated 
pursuant to § 1033.44(a) (11) or (12) or 
the corresponding steps of § 1033.44(b), 
the skim milk or butterfat so transferred, 
up to the total of the skim milk and 
butterfat, respectively, in such receipts 
of other source milk, shall not be 
classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee-plant or divertee-plant.

(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
order plant shall be classified in the 
following manner. Such classification 
shall apply only to the skim milk or 
butterfat that is in excess of any receipts 
at the pool plant from the other order 
plant of skim milk and butterfat, 
respectively, in fluid milk products and 
bulk fluid cream products, respectively, 
that are in the same category as 
described in paragraph (b) (1), (2), or (3) 
of this section:
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(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order;

(2) If transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
(including allocation under the 
conditions set forth in paragraph (b)(3) 
of this section);

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or 
diversions in bulk form shall be 
classified as Class II or Class III milk to 
the extent of such utilization available 
for such classification pursuant to the 
allocation provisions of the other order;

(4) If information concerning the 
classes to which such transfers or 
diversions were allocated under the 
other order is not available to the 
market administrator for the purpose of 
establishing classification under this 
paragraph, classification shall be as 
Class I, subject to adjustment when such 
information is available;

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class 
consisting primarily of fluid milk 
products shall be classified as Class I 
products shall be classified as Class I 
milk, and skim milk or butterfat 
allocated to the other classes shall be 
classified as Class III milk; and (6) If the 
form in which any fluid milk product 
that is transferred to an other order 
plant is not defined as a fluid milk 
product under such other order, 
classification under this paragraph shall 
be in accordance with the provisions of 
§ 1033.40.

(c) Transfers to producer-handlers. 
Skim milk or butterfat in the following 
forms that is transferred from a pool 
plant to a producer-handler under this or 
any other Federal order shall be 
classified:

(1) As Class I milk, if so moved in the 
form of a fluid milk product; and

(2) In accordance with the utilization 
assigned to it by the market 
administrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the transferee’s utilization of 
skim milk and butterfat in each class, in 
series beginning with Class III, shall be 
assigned to the extent possible to its 
receipts of skim milk and butterfat, 
respectively, in bulk fluid cream 
products, pro rata to each source.

(d) Transfers and diversions to other 
nonpool plants. Skim milk or but terfat 
transferred or diverted in the following 
forms from a pool plant to a nonpool

plant that is not an other order plant or 
a producer-handler plant shall be 
classified:

(1) As Class I milk, if transferred in 
the form of a packaged fluid milk 
product; and

(2) As Class I milk, if transferred or 
diverted in the form of a bulk fluid milk 
product or a bulk fluid cream product 
unless the following conditions apply:

(i) If the conditions described in 
paragraphs (d)(2)(i) (A) and (B) of this 
section are met, transfers or diversions 
in bulk form shall be classified on the 
basis of the assignment of the nonpool 
plant’s utilization to its receipts as set 
forth in paragraphs (d)(2) (ii) through
(viii) of this section:

(A) The transferor-handler or divertor- 
handler claims such classification in its 
report of receipts and utilization filed 
pursuant to § 1033,30 for the month 
within which such transaction occurred; 
and

(B) The nonpool plant operator 
maintains books and records showing 
the utilization of all skim milk and 
butterfat received at such plant which 
are made available for verification 
purposes if requested by the market 
administrator,

(ii) Route disposition in the marketing 
area of each Federal milk order from the 
nonpool plant and transfers of packaged 
fluid milk products from such nonpool 
plant to plants fully regulated 
thereunder shall be assigned to the 
extent possible in the following 
sequence:

(A) Pro rata to receipts of packaged 
fluid milk products at such nonpool 
plant from pool plants;

(B) Pro rata to any remaining 
unassigned receipts of packaged fluid 
milk products at such nonpool plant 
from other order plants;

(C) Pro rata to receipts of bulk fluid 
milk products at such nonpool plant 
from pool plants; and

(Dj Pro rata to any remaining 
unassigned receipts of bulk fluid milk 
products at such nonpool plant from 
other order plants;

(iii) Any remaining Class I disposition 
of packaged fluid milk products from the 
nonpool plant shall be assigned to the 
extent possible pro rata to any 
remaining unassigned receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and 
other order plants;

(iv) Transfers of bulk fluid milk 
products from die nonpool plant to a 
plant fully regulated under any Federal 
milk order, to the extent that such 
transfers to the regulated plant exceed 
receipts of fluid milk products from such 
plant and are allocated to Class I at the 
transferee-plant, shall be assigned to the

extent possible in the following 
sequence:

(A) Pro rata to receipts of fluid milk 
products at such ncnpool plant from 
pool plants; and

(B) Pro rata to any remaining 
unassigned receipts of fluid milk 
products at such nonpool plant from 
other order plants;

(v) Any remaining unassigned Class I 
disposition from the nonpool plant shall 
be assigned to the extent possible in the 
following sequence:

(A) To such nonpool plant’s receipts 
from dairy farmers who the market 
administrator determines constitute 
regular sources of Grade A milk for such 
nonpool plant; and

(B) To such nonpool plant’s receipts of 
Grade A milk from plants not fully 
regulated under any Federal milk order 
which the market administrator 
determines constitute regular sources of 
Grade A milk for such nonpool plant;

(vi) Any remaining unassigned 
receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and

(viii) In determining the nonpool 
plant’s utilization for purposes of this 
paragraph, any fluid milk products and 
bulk fluid cream products transferred 
from such nonpool plant to a plant not 
fully regulated under any Federal milk 
order shall be classified on the basis of 
the second plant's utilization using the 
same assignment priorities at the second 
plant that are set forth in paragraph
(d)(2) of this section.

26. Section 1033.45 is re-designated as 
1 1033.43, and revised to read as 
follows:

§ 1033.43 General classification rules.
In determining the classification of 

producer milk pursuant to § 1033.44, the 
following rules shall apply:

(a) Each month the market 
administrator shall correct for 
mathematical and other obvious errors 
all reports filed pursuant to § 1033.30 
and shall compute separately for each 
pool plant and for each cooperative 
association with respect to milk for
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which it is the handler pursuant to 
§ 1033.9 (b) or (c) the pounds of skim 
milk and butterfat, respectively, in each 
class in accordance with § § 1033.40,
1033.41, and 1033.42;

(b) If any of the water contained in the 
milk from which a product is made is 
removed before the product is utilized or 
disposed of by a handler, the pounds of 
skim milk in such product that are to be 
considered under this part as used or 
disposed of by the handler shall be an 
amount equivalent to the nonfat milk 
solids contained in such product plus all 
of the water originally associated with 
such solids; and

(c) The classification of producer milk 
for which a cooperative association is 
the handler pursuant to § 1033.9 (b) or
(c) shall be determined separately from 
the operations of any pool plant 
operated by such cooperative 
association.

(d) Bulk fluid milk products 
transferred or diverted from a pool plant 
operated by a cooperative association to 
another pool plant shall be classified in 
accordance with the rules set forth in
§ 1033.42(a) and the value thereof at 
class prices (applicable at the location 
of the transferee-plant) shall be used to 
compute the receiving handler’s pool 
obligation for such milk pursuant to 
§ 1033.60.

27. A new § 1033.44 is added to read 
as follows:

§ 1033.44 Classification of producer milk.
For each month the market 

administrator shall determine the 
classification of producer milk of each 
handler described in § 1033.9 (a), (b), 
and (c) by allocating the handler’s 
receipts of skim milk and butterfat to his 
utilization pursuant to paragraphs (a) 
through (c) of this section. If a handler 
with two or more pool plants has no 
fluid milk products to be assigned under 
paragraphs (a)(ll) or (a)(12) and the 
corresponding steps of (b) of this 
section, allocations under this section 
shall be determined separately for each 
of his pool plants. Otherwise, the market 
administrator shall combine the receipts 
and utilization in each of the respective 
classes at all pool plants of such handler 
for purposes of this paragraph.

(a) Skim milk shall be allocated in the 
following manner:

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk in shrinkage specified in 
§ 1033.41(b);
_ (2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent

amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order; and

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;

(3) Subtract from the remaining 
pounds of skim milk in each class the 
pounds of skim milk in fluid milk 
products received in packaged form 
from an other order plant, except that to 
be subtracted pursuant to paragraph
(a)(7)(vi) of this section, as follows:

(i) From Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and

(ii) From Class I milk, the remainder 
of such receipts;

(4) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in products specified in § 1033.40(b)(1) 
that were received in packaged form 
from other plants, but not in excess of 
the pounds of skim milk remaining in 
Class II;

(5) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in products 
specified in § 1033.40(b)(1) that were in 
inventory at the beginning of the month 
in packaged form, but not in excess of 
the pounds of skim milk remaining in 
Class II.

(6) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream 
product) that is used to produce, or 
added to, any product specified in
§ 1033.40(b), but not in excess of the 
pounds of skim milk remaining in Class 
II;

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:

(i) Other source milk (except that 
received in the form of a fluid milk 
product) and, if paragraph (a)(5) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in § 1033.40(b)(1) that was not 
subtracted pursuant to paragraph (a) (4),
(5), and (6) of this section;

(ii) Receipts of fluid milk products 
(except filled milk) and bulk cream for 
which bottling grade certification is not 
established;

(iii) Receipts of fluid milk products 
and bulk cream from unidentified 
sources;

(iv) Receipts of fluid milk products 
and bulk cream from a producer- 
handler, as defined under this or any 
other Federal order;

(v) Receipts of reconstituted skim milk 
in filled milk from unregulated supply 
plants that were not subtracted pursuant 
to paragraph (a)(2) of this section;

(vi) Receipts of reconstituted skim 
milk in filled milk from another order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling, to the extent that 
reconstituted skim milk is allocated to 
Class I at the transferor-plant; and

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a) (12) of this section 
on the same basis as concentrated milk.

(8) Subtract in the order specified 
below from the pounds of skim milk 
remaining in Class II and Class III, in 
sequence beginning with Class III:

(i) Receipts of fluid milk products from 
an unregulated supply plant that were 
not subtracted pursuant to paragraphs
(a) (2)(i) and (7)(v) of this section for 
which die handler requests 
classification other than Class I, but not 
in excess of the pounds of skim milk 
remaining in Class II and Class III 
combined;

(ii) Receipts of fluid milk products 
from an unregulated supply plant that 
were not subtracted pursuant to 
paragraphs (a) (2)(i), (7)(v), and (8)(i) of 
this section which are in excess of the 
pounds of skim milk determined 
pursuant to paragraphs (a)(8)(ii) (A) 
through (C) of this section. Should die 
pounds of skim milk to be subtracted 
from Class II and Class III combined 
exceed the pounds of skim milk 
remaining in such classes, the pounds of 
skim milk in Class II and Class III 
combined shall be increased (increasing 
as necessary Class III and then Class II 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such 
case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount:

(A) Multiply by 1.25 the pounds of 
skim milk remaining in Class I at this

i
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allocation step (exclusive of transfers 
between pool plants of the same 
handler) at all pool plants of the 
handler;

(B) Subtract from the above result the 
sum of the pounds of skim milk in 
receipts at all pool plants of the handler 
of producer milk, fluid milk products 
from pool plants of other handlers, and 
bulk fluid milk products from other 
order plants that were not subtracted 
pursuant to paragraph (a)(7)(vi) of this 
section; and

(C) Multiply any plus quantity 
resulting above by the percentage that 
the receipts of skim milk in fluid milk 
products from unregulated supply plants 
remaining at this pool plant is of all such 
receipts remaining at this allocation step 
at all pool plants of the handler; and

(iii) Receipts of bulk fluid milk 
products from another order plant that 
are in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
paragraph (a)(7)(vi) of this section, if 
Class II or Class III classification is 
requested by the operator of the other 
order plant and the handler, but not in 
excess of the pounds of skim milk 
remaining in Class II and Class III 
combined;

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1033.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a) (2)(ii), (5) and (7)(i) of this 
section;

(10) Add to the remaining pounds of 
skim milk in Class III the pounds of skim 
milk subtracted pursuant to paragraph
(a)(1) of this section;

(11) Subject to the provisions of 
paragraphs (a)(ll) (i) and (ii) of this 
section, subtract from the pounds of 
skim milk remaining in each class at the 
plant, pro rata to the total pounds of 
skim milk remaining in Class I and in 
Class II and Class HI combined at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler), with the quantity prorated to 
Class H and Class III combined being 
subtracted first from Class IH and then 
from Class II, the pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs (a)
(2)(i), (7)(v), and 8 (i) and (ii) of this 
section and that were not offset by 
transfers or diversions of fluid milk 
products to the same unregulated supply 
plant from which fluid milk products to 
be allocated at this step were received.

Skim milk in receipts of concentrated 
fluid milk products shall also be subject 
to the proration set forth in this 
paragraph provided that the handler 
establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class HI 
use:

(i) Should the pounds of skim milk to 
be subtracted from Class II and Class IH 
combined pursuant to paragraph (a)(ll) 
of this section exceed the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class III combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount; and

(ii) Should the pounds of skim milk to 
be subtracted from Class I pursuant to 
paragraph (a)(ll) of this section exceed 
the pounds of skim milk remaining in 
such class, the pounds of skim milk in 
Class I shall be increased by an amount 
equal to guch excess quantity to be 
subtracted, and the pounds of skim milk 
in Class H and Class IU combined shall 
be decreased by a like amount 
(decreasing as necessary Class HI and 
then Class H). In such case, the pounds 
of skim milk remaining in each class at 
this allocation step at the handler’s 
other pool plants shall be adjusted in the 
reverse direction by a like amount, 
beginning with the nearest plant at 
which Class I utilization is available;

(12) Subtract in the manner specified 
below from the pounds of skim milk 
remaining in each class the pounds of 
skim milk in receipts of bulk fluid milk 
products from another order plant that 
are in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
paragraphs (a) (7)(vi) and (8) (iii) of this 
section. Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class IH use:

(i) Subject to the provisions of 
paragraphs (a)(12) (ii), (iii), and (iv) of 
this section, such subtraction shall be 
pro rata to the pounds of skim milk in 
Class I and in Class U and Class IU 
combined, with the quantity prorated to 
Class n and Class III combined being 
subtracted first from Class IH and then 
from Class II, with respect to whichever 
of the following quantities represents 
the lower proportion of Class I milk:

(A) Hie estimated utilization of skim 
milk of all handlers in each class as 
announced for the month pursuant to
§ 1033.45(a); or

(B) The total pounds of skim milk 
remaining in each class at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler):

(ii) Should the proportion pursuant to 
paragraph (aKl2)(i) of this section result 
in the total pounds of skim milk at all 
pool plants of the handler that are to be 
subtracted at this allocation step from 
Class II and Class HI combined 
exceeding the pounds of skim milk 
remaining in Class U and Class HI at all 
such plants, the pounds of such excess 
shall be subtracted from the pounds of 
skim milk remaining in Class I after such 
proration at the pool plants at which 
such other source milk was received;

(iii) Except as provided in paragraph
(a)(12)(ii) of this section, should the 
computations pursuant to paragraph
(a)(12) (!) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class II and Class III combined 
that exceeds the pounds of skim milk 
remaining in such classes, the pounds of 
skim milk in Class n and Class III 
combined shall be increased (increasing 
as necessary Class III and then Class II 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such 
case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount; and

(iv) Except as provided in paragraph
(a)(12)(ii) of this section, should the 
computations pursuant to paragraph
(a)(12) (i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class I that exceeds the pounds of 
skim milk remaining in such class, the 
pounds of skim milk in Class I shall be 
increased by an amount equal to such
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excess quantity to be subtracted, and 
the pounds of skim milk in Class II and 
Class III combined shall be decreased 
by a like amount (decreasing as 
necessary Class III and then Class II). In 
such case, the pounds of skim milk 
remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount 
beginning with the nearest plant at 
which Class I utilization is available;

(13) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in receipts of fluid milk 
products and bulk fluid cream products 
from another pool plant according to the 
classification of such products pursuant 
to § 1033.42(a); and

(14) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class in. Any 
amount so subtracted shall be known as 
overage;

(b) Butterfat shall be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and

(c) The quantity of producer milk in 
each class shall be the combined pounds 
of skim milk and butterfat remaining in 
each class after the computations 
pursuant to paragraph (a)(14) of this 
section and the corresponding step of 
paragraph (b) of this section.

28. A new § 1033.45 is added to read 
as follows:

§ 1033.45 Market administrator’s reports 
and announcements concerning 
classification.

The market administrator shall make 
the following reports and 
announcements concerning 
classification:

(a) Whenever required for the purpose 
of allocating receipts from other order 
plants pursuant to § 1033.44(a)(12) and 
the corresponding step of § 1033.44(b), 
estimate and publicly announce on or 
before the 10th day of the month the 
utilization (to the nearest whole 
percentage) in each class during the 
month of skim milk and butterfat, 
respectively, in producer milk of all 
handlers. Such estimate shall be based 
upon the most current available data 
and shall be final for such purpose;

(b) Report to the market administrator 
of the other order, as soon as possible 
after the report of receipts and 
utilization for the month is received 
from a handler who has received fluid 
milk products or bulk fluid cream 
products from another order plant, the 
class to which such receipts are

allocated pursuant to § 1033.44 on the 
basis of such report, and, thereafter, any 
change in such allocation required to 
correct errors disclosed in the 
verification of such report; and

(c) Furnish to each handler operating 
a pool plant who has shipped fluid milk 
products or bulk fluid cream products to 
another order plant, the class to which 
such shipments were allocated by the 
market administrator of the other order 
on the basis of the report of the 
receiving handler and, as necessary, any 
changes in such allocation arising from 
the verification of such report.

(d) On or before the 14th day after the 
end of each month, report to each 
cooperative association, upon request 
by such association, the percentage of 
the milk caused to be delivered by the 
cooperative association or its members 
which was utilized in each class at each 
pool plant receiving such milk. For the 
purpose of this report, the milk so 
received shall be allocated to each class 
at each pool plant in the same ratio as 
all producer milk received at such plant 
during the month.

§ 1033.46 [Removed]
29. Section 1033.46 is removed.

§ 1033.50 [Removed]
30. Section 1033.50 is removed.

§ 1033.51 [Redesignated as § 1033.50 and 
Amended]

31. Section 1033.51 is re-designated as 
§ 1033.50 and amended by changing the 
reference “§ 1033.53” in the introductory 
language to “§1033.52”, the reference 
“§ 1033.51a” in paragraph (b) to
“§ 1033.51(b)”, the reference “§ 1033.50” 
in paragraph (b)(1) to “§ 1033.50(a)”, and 
the reference “§ 1033.51a” in paragraph
(b)(2) to “§ 1033.51(b)”.

32. A new § 1033.51 is added to read 
as follows:

§ 1033.51 Basic formula prices.
(a) The basic formula price shall be 

the average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to
§ 1033.73 shall be used.

(b) The basic Class II formula price 
for the month shall be the basic formula 
price determined pursuant to
§ 1033.51(a) for the second preceding 
month plus or minus the amount 
computed pursuant to paragraphs (b) (1) 
through (4) of this section:

(1) The gross values per 
hundredweight of milk used to 
manufacture cheddar cheese and butter-

nonfat dry milk shall be computed, using 
price data determined pursuant to 
§ 1033.20 and yield factors in effect 
under the Dairy Price Support Program 
authorized by the Agricultural Act of 
1949, as amended, for the first 15 days of 
the preceding month and, separately, for 
the first 15 days of the second preceding 
month as follows:

(1) The gross value of milk used to 
manufacture cheddar cheese shall be 
the sum of the following computations:

(A) Multiply the cheddar cheese price 
by the yield factor used under the Price 
Support Program for cheddar cheese;

(B) Multiply the butter price by the 
yield factor used under the Price 
Support Program for determining the 
butterfat component of the whey value 
in the cheese price computation; and

(C) Subtract from the edible whey 
price the processing cost used under the 
Price Support Program for edible whey 
and multiply any positive difference by 
the yield factor used under the Price 
Support Program for edible whey.

(ii) The gross value of milk used to 
manufacture butter-nonfat dry milk shall 
be the sum of the following 
computations:

(A) Multiply the butter price by the 
yield factor used under the Price 
Support Program for butter; and

(B) Multiply the nonfat dry milk price 
by the yield factor used under the Price 
Support Program for nonfat dry milk.

(2) Determine the amounts by which 
the gross value per hundredweight of 
milk used to manufacture cheddar 
cheese and the gross value per 
hundredweight of milk used to 
manufacture butter-nonfat dry milk for 
the first 15 days of the preceding month 
exceed or are less than the respective 
gross values for the first 15 days of the 
second preceding month.

(3) Compute weighting factors to be 
applied to the changes in gross values 
determined pursuant to paragraph (b)(2) 
of this section by determining the 
relative proportion that the data 
included in each of the following 
subparagraphs is of the total *)f the data 
represented in paragraphs (b)(3) (i) and
(ii) of this section:

(i) Combine the total American cheese 
production for the States of Minnesota 
and Wisconsin, as reported by the 
National Agricultural Statistics Service 
of the Department for the third 
preceding month, and divide by the 
yield factor used under the Price 
Support Program for cheddar cheese to 
determine the quantity of milk used in 
the production of American cheddar 
cheese; and

(ii) Combine the total nonfat dry milk 
production for the States of Minnesota
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and Wisconsin, as reported by the 
National Agricultural Statistics Service 
of the Department for the third 
preceding month, and divide by the 
yield factor used under the Price 
Support Program for nonfat dry milk to 
determine the quantity of milk used in 
the production of butter-nonfat dry milk.

(4) Compute a weighted average of the 
changes in gross values per 
hundredweight of milk determined 
pursuant to paragraph (b)(2) of this 
section in accordance with the relative 
proportions of milk determined pursuant 
to paragraph (b)(3) of this section.

§ 1033.51a [Removed]
33. Section 1033.51a is removed.

§ 1033.53 [Redesignated as 1033.52 and 
Amended]

34. Section 1033.53 is re-designated as 
§ 1033.52, and amended by changing the 
reference "§ 1033.51(a)” in paragraph (a) 
introductory text to “§ 1033.50(a)”, the 
reference “§ 1033.6” in paragraph (a)(1) 
to “§ 1033.2”, and the reference
"§ 1033.46 (a)(1) through (a)(12) and the 
corresponding steps of § 1033.46(b)” in 
paragraph (b) to “§ 1033.44(a)(1) through
(a)(12) and the corresponding steps of 
§ 1033.44(b)”.

35. A new § 1033.53 is added to read 
as follows:

§ 1033.53 Announcement of class prices.
The market administrator shall 

announce publicly on or before the fifth 
day of each month the Class I price for 
the following month, the Class III price 
for the preceding month, and on or 
before the 15th day of each month the 
Class II price for the following month 
computed pursuant to § 1033.50(b).

§ 1033.56 [Removed]
36. Section 1033.56 is removed.
37. Section 1033.60, is revised to read 

as follows:

§ 1033.60 Handler’s value of milk for 
computing uniform price.

For the purpose of computing the 
uniform price, the market administrator 
shall determine for each month the 
value of milk for each pool plant of each 
handler and for each handler pursuant 
to § 1033.9 (b) and (c) as follows:

(a) Multiply the pounds of producer 
milk in each class as determined 
pursuant to § 1033.44(c) and the pounds 
of bulk fluid milk products received from 
a pool plant operated by a cooperative 
association pursuant to § 1033.43(d) in 
each class as determined pursuant to
§ 1033.42(a) by the applicable class price 
and add the resulting amounts;

(b) Add the amounts obtained from 
multiplying the pounds of overage 
deducted from each class pursuant to

§ 1033.44(a)(14) and the corresponding 
step of 11033.44(b) by the applicable 
class price, as adjusted by the butterfat 
differential specified in § 1033.73;

(c) Add the amount obtained from 
multiplying the difference between the 
Class III price for the preceding month 
and the Class I or Class II price for the 
current month, as the case may be, by 
the hundredweight of skim milk and 
butterfat subtracted from Class I and 
Class II pursuant to § 1033.44(a)(9) and 
the corresponding step of § 1033.44(b);

(d) Add the amount obtained from 
multiplying the difference between the 
Class I price at the pool plant and Class 
III price, both for the current month, by 
the hundredweight of skim milk and 
butterfat subtracted from Class I 
pursuant to 1033.44(a)(7) (i) through (iv) 
and the corresponding steps of
§ 1033.44(b), except that for receipts of 
fluid milk products assigned to Class I 
pursuant to § 1033.44(a)(7) (v) and (vi) 
and the corresponding steps of 
§ 1033.44(b) the Class I price shall be 
adjusted to the location of the transferor 
plant (but not to be less than the Class 
III price);

(e) Add the amount obtained from 
multiplying the Class I price adjusted for 
the location of the nearest unregulated 
supply plants from which an equivalent 
volume was received, but not to be less 
than the Class III price, by the 
hundredweight of skim milk and 
butterfat subtracted from Class I 
pursuant to § 1033.44(a)(ll) and the 
corresponding step of § 1033.44(b), 
excluding such skim milk or butterfat 
disposed of to such plant by handlers 
under this or any other order issued 
pursuant to the Act is classified and 
priced as Class I milk and is not used as 
an offset on any other payment 
obligation under this or any other order;

(f) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(g) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the,producer-settlement 
fund of another order under § 1033.76(c).

§ 1033.61 [Amended]
38. Section 1033.61 is amended by 

changing the reference “§ 1033.60(g)” in 
paragraph (f)(2) to “§ 1033.60(e)”.

§ 1033.70 [Amended]
39. In § 1033.70, paragraph (c) is 

removed and paragraph (a) is revised 
and paragraph (b) is added to read as 
follows:

(a) All payments made by handlers 
pursuant to §§ 1033.71,1033.76, and 
1033.77 shall be deposited in this fund, 
and all payments made pursuant to
§§ 1033.72 and 1033.77 shall be made out 
of this fund;

(b) The difference between the 
amount added pursuant to § 1033.61(e) 
and the amount resulting from the 
subtraction pursuant to § 1033.61(g) 
shall be deposited in, or withdrawn 
from, this fund, as the case may be.

40. Section 1033.71 is amended by 
changing the reference “paragraph (c)” 
in paragraph (a) and the introductory 
text of paragraph (b) to “paragraph (d)”, 
changing the references "§ 1033.60(g)” in 
paragraph (b) introductory text and 
paragraph (b)(1) to “§ 1033.60(e)”, 
redesignating paragraph (c) as 
paragraph (d), adding a new paragraph
(c), and revising the introductory text of 
redesignated paragraph (d) to read as 
follows:

§ 1033.71 Payments to the market 
administrator.
* * * * *

(c) Subject to paragraph (d) of this 
section, each handler operating a 
distributing plant that is subject to the 
classification and pricing provisions of 
another order which provides for 
individual handler pooling shall pay to 
the market administrator for the 
producer-settlement fund on or before 
the 25th day after the end of the month 
an amount computed as follows:

(1) Determine the quantity of 
reconstituted skim milk in filled milk 
disposed of as route disposition in the 
marketing area which was allocated to 
Class I at such other order plant. If 
reconstituted skim milk in filled milk is 
disposed of from such plant as route 
disposition in marketing areas regulated 
by two or more marketwide pool orders, 
the reconstituted skim milk assigned to 
Class I shall be prorated according to 
the route disposition in each marketing 
area; and

(2) Compute the value of the quantity 
of reconstituted skim milk assigned in 
paragraph (b)(1) of this section to route 
disposition in this marketing area at the 
Class I price under this part applicable 
at the location of the other order plant 
(not to be less than the Class III price)
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and subtract its value at the Class III 
price.

(d) The following conditions shall 
apply with respect to the payments 
prescribed in paragraphs (a), (b) and (c) 
of this section:
* * * * *

§1033.72 [Am ended]

41. Section 1033.72 is amended by 
changing the reference “§ 1033.75” in 
paragraph (b)(2) to “§ 1033.86” and the 
reference ”§ 1033.71(c)(2)” in paragraph
(e)(2) to “§ 1033.71(d)(2)”.

42. Section 1033.74 is revised to read 
as follows:

§ 1033.74 Plant location adjustments for 
producers and on nonpool milk.

(a) The uniform price for producer 
milk at a plant outside the Central Zone 
shall be the Central Zone uniform price 
adjusted according to the location of the 
plant at the rates set forth in
§ 1033.52(a); and

(b) For the purpose of computations 
pursuant to § 1033.71(b)(1), the weighted 
average price shall be adjusted at the 
rate set forth in § 1033.52(a) that is 
applicable at the location of the nonpool 
plant from which other source milk was 
received.

§ 1033.75 [Redesignated as § 1033.86]
43. Section 1033.75 is re-designated as 

§ 1033.86 and the title of re-designated
§ 1033.86 is revised to “Deduction for 
marketing services.”

§ 1033.76 [Redesignated as § 1033.85 and 
Am ended]

44. Section 1033.76 is re-designated as 
§ 1033.85, the title of re-designated
§ 1033.85 is revised to “Assessment for 
order administration.”, and re
designated § 1033.85 is amended by 
changing the following references:

a. In paragraph (a), the reference 
“§ 1033.16(c)” is changed to
“§ 1033.9(c)”.

b. In paragraphs (a) and (b), the 
reference “§ 1033.45(d)” is changed to 
“§ 1033.43(d)”.

c. In paragraph (c), the reference
“§ 1033.46(a)(6), (a)(7), and (a)(ll) and 
the corresponding steps of § 1033.46(b)” 
is changed to “§ 1033.44(a)(7) and (a)(ll) 
and the corresponding steps of 
§ 1033.44(b)”; and the reference 
“§ 1033.60(g)” is changed to 
“§ 1033.60(e)”.

d. In paragraph (d)(2), the reference 
“§ 1033.57(b)(2)(ii)” is changed to
“§ 1033.76(b)(2)(ii)”.

§ 1033.57 [Redesignated as § 1033.76]
45. Section 1033.57 is re-designated as 

§ 1033.78, and re-designated § 1033.76 is 
amended by revising the section 
heading, changing the reference

“§ 1033.32(b)” in the introductory 
language and in paragraph (a)(l)(ii) to 
“§ 1033.31(b)”, the reference 
“§ 1033.60(g)” in paragraph (a)(l)(i) to 
“§ 1033.60(e)”, and the reference 
“§ 1033.12(b)” in paragraph (a)(l)(ii) to 
“§ 1033.7(b)”; revising paragraphs (b)(3) 
and (b)(5) and adding a new paragraph
(c) to read as follows:

§ 1033.76 Payments by handler operating 
a partially regulated distributing plant. 
* * * * *

(b) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) From the value of such milk at the 
Class I price applicable at the location 
of the nonpool plant (not to be less than 
the Class III price) subtract its value at 
the weighted average price applicable at 
such location (not to be less than the 
Class III price), and add the amount 
obtained from multiplying the pounds of 
labeled reconstituted milk included in 
paragraph (b)(3) of this section by the 
difference between the Class I price 
applicable at the location of the partially 
regulated distributing plant less $1.00 
(but not to be less than the Class III 
price) and the Class III price. For any 
reconstituted milk that is not so labeled, 
the Class I price shall not be reduced by 
$1.00. Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

46. The center headings in part 1033 
would be removed and new center 
headings would be added to precede the 
redesignated sections as follows:

a. Preceding § 1033.1, “General 
Provisions”;

b. Preceding § 1033.2, “Definitions”;
c. Preceding § 1033.30, "Handler 

Reports”;
d. Preceding § 1033.40, “Classification 

of Milk”;
e. Preceding § 1033.50, “Class Prices”;
f. Preceding § 1033.60, “Uniform 

Price”;
g. Preceding § 1033.70, “Payments for 

Milk”; and
h. Preceding § 1033.85, 

"Administrative Assessment and 
Marketing Service Deduction".

P A R T  1036---MILK IN T H E  E A S T E R N  
O H IO -W E S T E R N  P E N N S Y L V A N IA  
M A R K E TIN G  A R E A

1. Section 1036.15 is revised to read as 
follows:

§ 1036.15 Fluid milk p ro duct

(a) Except as provided in paragraph 
(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated to not more than 50 
percent total milk solids, or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1036.16 is revised to read qs 
follows:

§ 1036.16 Fluid cream p ro duct

Fluid cream product means cream 
(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.
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3. A new 1 1036.21 is added under the 
heading "Definitions” to read as follows:

§ 1036.21 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1036.13,1036.41 and
1036.52.

4. Section 1036.40 is revised to read as 
follows:

$ 1036.40 Classes of utilization.
Except as provided in § 1036.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1038.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 8 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, Ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen

dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on

the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’8 control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1036.15 and the fluid 
cream product definition pursuant to
§ 1036.16; and

(7) In shrinkage assigned pursuant to 
§ 1036.41(a) to the receipts specified in 
§ 1036.41(a)(2) and in shrinkage 
specified in § 1036.41(b) and (c).

5. Section 1036.41 is revised to read as 
follows:

§ 1036.41 Shrinkage.
For purposes of classifying all skim 

milk and butterfat to be reported by a 
handler pursuant to § 1036.30, the 
market administrator shall determine 
the following:

(a) The pro rata assignment of 
shrinkage of skim milk and butterfat* 
respectively, at each pool plant to the 
respective quantities of skim milk and 
butterfat:

(1) In the receipts specified in 
paragraphs (b)(1) through (b)(6) of this 
section on which shrinkage is allowed 
pursuant to such paragraph; and

(2) In other source milk not specified 
in paragraphs (b)(1) through (b)(6) of this 
section which was received in bulk fluid 
form;

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph (a) of this section 
to the receipts specified in paragraph
(a)(1) of this section that is not in excess 
of;

(1) Two percent of the skim milk and 
butterfat, respectively, in producer milk 
(excluding milk diverted by the plant 
operator to another plant and milk 
received from a handler described in
§ 1036.9(c));

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk 
received from a handler described in
§ 1036.9(c) and in milk diverted to such 
plant from another pool plant, except 
that, in either case, if the operator of the 
plant to which the milk is delivered 
purchases such milk on the basis of 
weights determined from its 
measurement at the farm and butterfat
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tests determined from farm bulk tank 
samples, the applicable percentage 
under this paragraph (b)(2) shall be 2 
percent;

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the plant to which 
the milk is delivered purchases such 
milk on the basis of weights determined 
from its measurement at the farm and 
butterfat tests determined from farm 
bulk tank samples, the applicable 
percentage under this paragraph shall be 
zero;

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants;

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other order plants, excluding the 
quantity for which Class II or Class III 
classification is requested by the 
operators of both plants;

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class II or Class III classification 
is requested by the handler; and

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
amounts of skim milk and butterfat to 
which percentages are applied in 
paragraphs (b)(1), (b)(2), (b)(4), (b)(5), 
and (b)(6) of this section; and

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a 
cooperative association is the handler 
pursuant to § 1036.9(b) or (c), but not in 
excess of 0.5 percent of the skim milk 
and butterfat, respectively, in such milk. 
If the operator of the plant to which the 
milk is delivered purchases such milk on 
the basis of weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage 
under this paragraph for the cooperative 
association shall be zero.

6. Section 1036.42 is amended by 
revising paragraph (c)(3)(iv) to read as 
follows:

§ 1036.42 Classification of transfers and 
diversions.
*  *  *  *  *

(c) * * *
(3) * * *
(iv) To the extent that Class I 

utilization is not so assigned to it, the 
skim milk and butterfat so transferred or 
diverted shall be classified as Class II

milk to the extent Class II utilization is 
available and the remainder as Class III 
milk; and;
* * * * *

7. Section 1036.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vi), 
revising paragraph (a)(9) and amending 
paragraphs (a)(12) and (a)(13) by 
replacing the semicolon at the end of 
paragraph (a)(2) and the colon at the 
end of the introductory text of 
paragraph (a)(13) with a period and 
adding the following sentences 
immediately thereafter, as follows:

§ 1036.44 Classification of producer milk.
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
*  *  *  *  *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vi) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vi) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(13) of this section 
on the same basis as concentrated milk.
★  * * * * ■

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1036.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products shall

also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(13) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vi) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use.
* * * • * *

8. Section 1036.60 is amended by 
removing “and” after the in 
paragraph (d), replacing the period after 
paragraph (e) with revising 
paragraph (f) and adding a new 
paragraph (g) to read as follows:

§ 1036.60 Handler’s value of milk for 
computing uniform price.
* * * * *

(f) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(g) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the producer-settlement 
fund of another order under § 1036.76(c).

9. Section 1036.76 is amended by 
revising paragraphs (b)(3) and (b)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1036.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(b) *  * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled
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reconstituted milk included in paragraph
(b)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, . 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1040— MILK IN THE SOUTHERN 
MICHIGAN MARKETING AREA

1. Section 1040.15 is revised to read as 
follows:

§ 1040.15 Fluid milk product
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, tilled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by

weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1040.16 is revised to read as 
follows:

§ 1040.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1040.19 is added to read as 
follows:

§ 1040.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1040.13,1040.41 and
1040,52.

4. Section 1040.40 is revised to read as 
follows:

§ 1040.40 Classes of utilization.
Except as provided in § 1040.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1040.30 shall be classified as follows:

(a) Class l  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class QI milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;
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(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification; Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;
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(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1040.15 and the fluid 
cream product definition pursuant to
§ 1040.16; and

(7) In shrinkage assigned pursuant to 
§ 1040.41(a) to the receipts specified in 
§ 1040.41(a)(2) and in shrinkage 
specified in § 1040.41(b) and (c).

5. Section 1040.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows:

§ 1040.42 Classification of transfers and 
diversions.
* 4 * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant horn pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant horn pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class H utilization, then to 
any remaining Class III utilization, and

then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1040.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the semi-colon and colon, 
respectively, at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows;

§ 1040.44 Classification of producer milk. 
* * * * *

*  *  *

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
# * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
♦  * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk. 
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1040.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs 1040.44(a)(2)(ii), (a)(5) and
(a)(7)(i) of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth

in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
*  * 4  *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that die handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class HI use.
* ♦  * * *

7. Section 1040.60 is amended by 
removing “and” after the T  in 
paragraph (f), replacing the period after 
paragraph (g) with T ,  revising 
paragraph (h), and adding a new 
paragraph (i) to read as follows:

§ 1040.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(h) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(i) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the producer-settlement 
fund of another order under § 1040.76(c).

8. Section 1040.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1040.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph
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(a) (3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class UI price) and 
the Class III price.
•  *  *  *  *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1044— MILK IN TH E MICHIGAN 
UPPER PENINSULA MARKETING 
AREA

1. Section 1044.6 is revised to read as 
follows:

§ 1044.6 Fluid milk product
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed

containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. A new § 1044.18 is added to read as 
follows:

§ 1044.18 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1044.20 is added under 
“General provisions and definitions” to 
read as follows:

§ 1044.20 Product prices.
The following product prices shall be 

used in calculating the basic Class II 
formula price pursuant to § 1044.51(b):

(a) Butter price. Butter price means 
the simple average, for the first 15 days 
of the month, of the daily prices per 
pound of Grade A (92-score) butter. The 
prices used shall be those of the Chicago 
Mercantile Exchange as reported and 
published weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
work-day until the next price is 
reported. A work-day is each Monday 
through Friday, except national 
holidays. For any week that the 
Exchange does not meet to establish a 
price, the price for the following week 
shall be the last price that was 
established.

(b) Cheddar cheese price. Cheddar 
cheese price means the simple average, 
for the first 15 days of the month, of the 
daily prices per pound of cheddar 
cheese in 40-pound blocks. The prices 
used shall be those of the National 
Cheese Exchange (Green Bay, WI), as 
reported and published weekly by the 
Dairy Division, Agricultural Marketing 
Service. The average shall be computed 
by the Director of the Dairy Division 
using the price reported each week as 
the daily price for that day and for each 
following work-day until the next price 
is reported. A work-day is each Monday 
through Friday except national holidays. 
For any week that the Exchange does 
not meet to establish a price, the price 
for the following week shall be the last 
price that was established.

(c) Nonfat dry milk price. Nonfat dry 
milk price means the simple average, for 
the first 15 days of the month, of the 
daily prices per pound of nonfat dry 
milk, which average shall be computed 
by the Director of the Dairy Division as 
follows:

(1) The prices used shall be the prices 
(using the midpoint of any price range as 
one price) of high heat, low heat and 
Grade A nonfat dry milk, respectively, 
for the Central States production area, 
as reported and published weekly by the 
Dairy Division, Agricultural Marketing 
Service.

(2) For each week, determine the 
simple average of the prices reported for 
the three types of nonfat dry milk. Such 
average shall be the daily price for the 
day that such prices are reported and for 
each preceding work-day until the day 
such prices were previously reported. A 
work-day is each Monday through 
Friday except national holidays.

(3) Add the prices determined in 
paragraph (c)(2) of this section for the 
first 15*Iays of the month and divide by 
the number of days for which there is a 
daily price.

(d) Edible whey price. Edible whey 
price means the simple price average, 
for the first 15 days of the month, of the 
daily prices per pound of edible whey 
powder (beginning). The prices used 
shall be the prices (using the midpoint of 
any price range as one price) of edible 
whey powder for the Central States 
production area, as reported and 
published weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each preceding 
work-day until the day such price was 
previously reported. A work-day is each 
Monday through Friday except national 
holidays.

4. A new § 1044.21 is added under the 
heading “General provisions and 
definitions” to read as follows:

§ 1044.21 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages.

Producer milk diverted to commercial 
food processing establishments shall be 
subject to the same provisions relating
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to diversions to plants, including but not 
limited to, provisions in §§ 1044.14,
1044.41 and 1044.53.

5. Section 1044.22 is amended by 
revising paragraphs (i)(l)(hi) and adding 
a new paragraph (i)(3) to read as 
follows:

§ 1044.22 Additional duties of the market 
administrator.
# * * ♦  *

(1) * * '
(t) * * *
(iii) The Class III price for the 

preceding month; and
(2) * * *
(3) On or before the 15th day of each 

month the Class II price for the 
following month computed pursuant to 
i  1044.50(b).
» ♦  w . « +

§ 1044.40 [Removed]

§ 1044.41 [Redesignated as § 1044.40]
6. Section 1044.40 is removed and

§ 1044.41 is re-designated as § 1044.40, 
and revised to read as follows:

§ 1044.40 Classes of utilization.
Except as provided in § 1044.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1044.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat*

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and fc) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat fat substitutes, 
or 6 percent or more nonmilk fat for oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph [c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese. 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated «earn, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) paragraphs
(b)(4) (i)-(iv) of this section that are 
disposed of by a handler for animal 
feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible* or if the market

administrator so requires, the handier 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by 8 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator,

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1044.6 and the fluid cream 
product definition pursuant to § 1044.18; 
and

(7) In shrinkage assigned pursuant to 
§ 1044.41(a) to the receipts specified in 
§ 1044.41(a)(2) and in shrinkage 
specified in § 1044.41 (b) and (c).

§ 1044.42 [Redesignated as § 1044.411
7. Section 1044.42 is re-designated as 

§ 1044.41 and revised to read as follows:

§1044.41 Shrinkage.
For purposes of classifying all skim 

milk and butterfat to be reported by a 
handler pursuant to § 1044.30, the 
market administrator shall determine 
the following:

(a) Hie pro rata assignment of 
shrinkage of skim milk and butterfat, 
respectively, at each fluid milk plant to 
the respective quantities of skim milk 
and butterfat:

(1) In the receipts specified in 
paragraphs (b)(1) through (b)(6) of this 
section on which shrinkage is allowed 
pursuant to such paragraph; and

(2) In other source milk not specified 
in paragraphs (b)(1) through (b)(6) of this 
section which was received in bulk fluid 
form;

(b) Hie shrinkage of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph (a) of this section 
to the receipts specified in paragraph
(a)(1) of this section that is not in excess 
of:

(1) Two percent of the skim milk and 
butterfat respectively, in producer milk 
(excluding milk diverted by the plant 
operator to another plant and milk 
received from a handler described in
§ 1044.10(c));

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk 
received frpm a handler described in
§ 1044.10(c) and in milk diverted to such 
plant from another fluid milk plant 
except that in either case, if the
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operator of the plant to which the milk is 
delivered purchases such milk on the 
basis of weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage 
under this paragraph (b)(2) shall be 2 
percent;

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the plant to which 
the milk is delivered purchases such 
milk on the basis of weights determined 
from its measurement at the farm and 
butterfat tests determined from farm 
bulk tank samples, the applicable 
percentage under this paragraph shall be 
zero;

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other fluid milk plants;

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other order plants, excluding the 
quantity for which Class II or Class III 
classification is requested by the 
operators of both plants;

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants), excluding the quantity for 
which Class II or Class III classification 
is requested by the handler; and

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
amounts of skim milk and butterfat to 
which percentages are applied in 
paragraphs (b)(1), (b)(2), (b)(4), (b)(5), 
and (b)(6) of this section; and

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a 
cooperative association is the handler 
pursuant to § 1044.10 (c) or (d), but not 
in excess of 0.5 percent of the skim milk 
and butterfat, respectively, in such milk. 
If the operator of the plant to which the 
milk is delivered purchases such milk on 
the basis of weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage 
under this paragraph for the cooperative 
association shall be zero.

§ 1044.43 {Redesignated as § 1044.42]
8. Section 1044.43 is redesignated as 

§ 1044.42, and revised to read as 
follows:

§ 1044.42 Classification of transfers.
(a) Transfers to fluid milk plants.

Skim milk or butterfat transferred in the

form of a fluid milk product or a bulk 
fluid cream product from a fluid milk 
plant to another fluid milk plant shall be 
classified as Class I milk unless the 
operators of both plants request the 
same classification in another class. In 
either case, the classification of such 
transfers shall be subject to the 
following conditions:

(1) The skim milk and butterfat 
classified in each class shall be limited 
to the amount of skim milk and 
butterfat, respectively, remaining in 
such class at the transferee-plant after 
the computations pursuant to
§ 1044.44(a)(ll) and the corresponding 
step of § 1044.44(b);

(2) If the transferor-plant received 
during the month other source milk to be 
allocated pursuant to § 1044.44(a)(7) or 
the corresponding step of § 1044.44(b), 
the skim milk or butterfat so transferred 
shall be classified so as to allocate the 
least possible Class I utilization to such 
other source milk; and

(3) If the transferor-handler received 
during the month other source milk to be 
allocated pursuant to § 1044.44(a) (11) or 
the corresponding steps of § 1044.44(b), 
the skim milk or butterfat so transferred, 
up to the total of the skim milk and 
butterfat, respectively, in such receipts 
of other source milk, shall not be 
classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee- plant.

(b) Transfers to other order plants. 
Skim milk or butterfat transferred in the 
form of a fluid milk product or a bulk 
fluid cream product from a fluid milk 
plant to an other order plant shall be 
classified in the following manner. Such 
classification shall apply only to the 
skim milk or butterfat that is in excess 
of any receipts at the fluid milk plant 
from the other order plant of skim milk 
and butterfat, respectively, in fluid milk 
products and bulk fluid cream products, 
respectively, that are in the same 
category as described in paragraph
(b)(1), (b)(2), or (b)(3) of this section:

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order;

(2) If transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
(including allocation under the 
conditions set forth in paragraph (b)(3) 
of this section);

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers in bulk 
form shall be classified as Class II or 
Class III milk to the extent of such 
utilization available for such

classification pursuant to the allocation 
provisions of the other order;

(4) If information concerning the 
classes to which such transfers were 
allocated under the other order is not 
available to the market administrator for 
the purpose of establishing classification 
under this paragraph, classification shall 
be as Class I, subject to adjustment 
when such information is available;

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class 
consisting primarily of fluid milk 
products shall be classified as Class I 
milk, and skim milk or butterfat 
allocated to the other classes shall be 
classified as Class III milk; and

(6) If the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, 
classification under this paragraph shall 
be in accordance with the provisions of 
§ 1044.40.

(c) Transfers to producer-handlers 
and to exem pt plants. Skim milk or 
butterfat in the following forms that is 
transferred from a fluid milk plant to a 
producer-handler under this or any other 
Federal order or to an exempt plant 
shall be classified:

(1) As Class I milk, if so moved in the 
form of a fluid milk product; and

(2) In accordance with the utilization 
assigned to it by the market 
administrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the transferee’s utilization of 
skim milk and butterfat in each class, in 
series beginning with Class III, shall be 
assigned to the extent possible to its 
receipts of skim milk and butterfat, 
respectively, in bulk fluid cream 
products, pro rata to each source.

(d) Transfers and diversions to other 
nonfluid milk plants. Skim milk or 
butterfat transferred or diverted in the 
following forms from a fluid milk plant 
to a nonfluid milk plant that is not an 
other order plant, a producer-handler 
plant or an exempt plant shall be 
classified:

(1) As Class I milk, if transferred in 
the form of a packaged fluid milk 
product; and

(2) As Class I milk, if transferred or 
diverted in the form of a bulk fluid milk 
product or a bulk fluid cream product, 
unless the following conditions apply:

(i) If the conditions described in 
paragraphs (d)(2)(i)(A) and (B) of this 
section are met, transfers or diversions 
in bulk form shall be classified on the 
basis of the assignment of the nonfluid 
milk plant’s utilization to its receipts as
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set forth in paragraphs (d)(2)(ii) through
(viii) of this section:

(A) The transferor-handler or divertor- 
handler claims such classification in its 
report of receipts and utilization filed 
pursuant to § 1044.30 for the month 
within which such transaction occurred; 
and

(B) The nonfluid milk plant operator 
maintains books and records showing 
the utilization of all skim milk and 
butterfat received at such plant which 
are made available for verification 
purposes if requested by the market 
administrator;

(ii) Route disposition in the marketing 
area of each Federal milk order from the 
nonfluid milk plant and transfers of 
packaged fluid milk products from such 
nonfluid milk plant to plants fully 
regulated thereunder shall be assigned 
to the extent possible in the following 
sequence:

(A) Pro rata to receipts of packaged 
fluid milk products at such nonfluid milk 
plant from fluid milk plants;

(B) Pro rata to any remaining 
unassigned receipts of packaged fluid 
milk products at such nonfluid milk 
plant from other order plants;

(C) Pro rata to receipts of bulk fluid 
milk products at such nonfluid milk 
plant from fluid milk plants; and

(D) Pro rata to any remaining 
unassigned receipts of bulk fluid milk 
products at such nonfluid milk plant 
from other order plants;

(iii) Any remaining Class I disposition 
of packaged fluid milk products from the 
nonfluid milk plant shall be assigned to 
the extent possible pro rata to any 
remaining unassigned receipts of 
packaged fluid milk products at such 
nonfluid milk plant from fluid milk 
plants and other order plants;

(iv) Transfers of bulk fluid milk 
products from the nonfluid milk plant to 
a plant fully regulated under any 
Federal milk order, to the extent that 
such transfers to the regulated plant 
exceed receipts of fluid milk products 
from such plant and are allocated to 
Class I at tiie transferee-plant, shall be 
assigned to the extent possible in the 
following sequence:

(A) Pro rata to receipts of fluid milk 
products at such nonfluid milk plant 
from fluid milk plants; and

(B) Pro rata to any remaining 
unassigned receipts of fluid milk 
products at such nonfluid milk plant 
from other order plants;

(v) Any remaining unassigned Class I 
disposition from the nonfluid milk plant 
shall be assigned to the extent possible 
in the following sequence:

(A) To such nonfluid milk plant’s 
receipts from dairy farmers who the 
market administrator determines

constitute regular sources of Grade A 
milk for such nonfluid milk plant; and

(B) To such nonfluid milk plant’s 
receipts of Grade A milk from plants not 
fully regulated under any Federal milk 
order which the market administrator 
determines constitute regular sources of 
Grade A milk for such nonfluid milk 
plant;

(vi) Any remaining unassigned 
receipts of bulk fluid milk products at 
the nonfluid milk plant from fluid milk 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class I utilization, then to 
Class II utilization, and then to Class III 
utilization at such nonfluid milk plant;

(vii) Receipts of bulk fluid cream 
products at the nonfluid milk plant from 
fluid milk plants and other order plants 
shall be assigned, pro rata among such 
plants, to the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonfluid milk plant; and

(viii) Iq determining the nonfluid milk 
plant’s utilization for purposes of this 
paragraph, any fluid milk products and 
bulk fluid cream products transferred 
from such nonfluid milk plant to a plant 
not fully regulated under any Federal 
milk order shall be classified on the 
basis of the second plant’s utilization 
using the same assignment priorities at 
the second plant that are set forth in 
paragraph (d)(2) of this section.

§ 1044.45 [Redesignated as § 1044.43]
9. Section 1044.45 is re-designated as 

§ 1044.43, and revised to read as 
follows:

§ 1044.43 General classification rules.
In determining the classification of 

producer milk pursuant to § 1044.44, the 
following rules shall apply:

(a) Each month the market 
administrator shall correct for 
mathematical and other obvious errors 
all reports filed pursuant to § 1044.30 
and shall compute separately for each 
fluid milk plant and for each cooperative 
association with respect to milk for 
which it is the handler pursuant to
§ 1044.10 (c) or (d) the pounds of skim 
milk and butterfat, respectively, in each 
class in accordance with § § 1044.40,
1044.41, and 1044.42;

(b) If any of the water contained in the 
milk from which a product is made is 
removed before the product is utilized or 
disposed of by a handler, the pounds of 
skim milk in such product that are to be 
considered under this part as used or 
disposed of by the handler shall be an 
amount equivalent to the nonfat milk 
solids contained in such product plus all

of the water originally associated with 
such solids; and

(c) The classification of producer milk 
for which a cooperative association is 
the handler pursuant to § 1044.10(c) or
(d) shall be detemiined separately from 
the operations of any fluid milk plant 
operated by such cooperative 
association.

(d) Bulk fluid milk products 
transferred or diverted from a fluid milk 
plant operated by a cooperative 
association to another fluid milk plant 
shall be classified in accordance with 
the rules set forth in § 1044.42(a) and the 
value thereof at class prices (applicable 
at the location of the transferee-plant) 
shall be used to compute the receiving 
handler’s net obligation for such milk 
pursuant to § 1044.60.

§ 1044.46 [Redesignated as § 1044.44]
10. Section 1044.46 is re-designated as 

§ 1044.44 and revised to read as follows:

§ 1044.44 Classification of producer milk.
For each month the market 

administrator shall determine the 
classification of producer milk at each 
fluid milk plant described in § 1044.10(a) 
by allocating the plant’s receipts of skim 
milk and butterfat to its utilization 
pursuant to paragraphs (a) through (c) of 
this section.

(a) Skim milk shall be allocated in the 
following manner:

(1) Subtract from the total pounds of 
skim milk, in Class III the pounds of skim 
milk in shrinkage specified in
§ 1044.41(b);

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order; and

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
fluid milk plant was subject to the 
provisions of this paragraph or 
comparable provisions of another 
Federal milk order in the immediately 
preceding month;

(3) Subtract from the remaining 
pounds of skim milk in each class the 
pounds of skim milk in fluid milk 
products received in packaged form 
from any other order plant, except that 
to be subtracted pursuant to paragraph
(a)(7)(vi) of this section, as follows:
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(i) From Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and

(ii) From Class I milk, the remainder 
of such receipts;

(4) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in products specified in § 1044.40(b)(1) 
that were received in packaged form 
from other plants, but not in excess of 
the pounds of skim milk remaining in 
Class II;

(5) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in products 
specified in § 1044.40(b)(1) that were in 
inventory at the beginning of the month 
in packaged form, but not in excess of 
the pounds of skim milk remaining in 
Class II. This paragraph (a)(5) shall 
apply only if the fluid milk plant was 
subject to the provisions of this 
paragraph or comparable provisions of 
another Federal milk order in the 
immediately preceding month;

(6) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream 
product) that is used to produce, or 
added to, any product specified in
11044.40(b), but not in excess of the 
pounds of skim milk remaining in Class 
Hi

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:

(i) Other source milk (except that 
received in the form of a fluid milk 
product) and, if paragraph (a)(5) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in § 1044.40(b)(1) that was not 
subtracted pursuant to paragraph (a)(4),
(a)(5), and (a)(6) of this section;

(ii) Receipts of fluid milk products 
(except filled milk) for which Grade A 
certification is not established;

(iii) Receipts of fluid milk products 
from unidentified sources;

(iv) Receipts of fluid milk products 
from a producer-handler as defined 
under this or any other Federal milk 
order;

(v) Receipts of reconstituted skim milk 
in filled milk from unregulated supply 
plants that were not subtracted pursuant 
to paragraph (a)(2) of this section;

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling, to the extent that

reconstituted skim milk is allocated to 
Class I at the transferor-plant; and

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.

(8) Subtract in the order specified 
below from the pounds of skim milk 
remaining in Class II and Class III, in 
sequence beginning with Class III:

(i) Receipts of fluid milk products from 
an unregulated supply plant that were 
not subtracted pursuant to paragraphs
(a)(2)(i) and (a)(7)(v) of this section for 
which the handler requests 
classification other than Class I, but not 
in excess of the pounds of skim milk 
remaining in Class II and Class III 
combined;

(ii) Receipts of fluid milk products 
from an unregulated supply plant that 
were not subtracted pursuant to 
paragraphs (a)(2)(i), (a)(7)(v), and
(a)(8)(i) of this section which are in 
excess of the pounds of skim milk 
determined pursuant to paragraphs
(a)(8)(ii)(A) through (C) of this section. 
Should the pounds of skim milk to be 
subtracted from Class II and Class III 
combined exceed the pounds of skim 
milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class III combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other fluid milk plant of the handler, and 
then at each successively more distant 
fluid milk plant of the handler) by an 
amount equal to such excess quantity to 
be subtracted, and the pounds of skim 
milk in Class I shall be decreased by a 
like amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
fluid milk plants shall be adjusted in the 
reverse direction by a like amount:

(A) Multiply by 1.25 the pounds of 
skim milk remaining in Class I at this 
allocation step (exclusive of transfers 
between fluid milk plants of the same 
handler) at all fluid milk plants of the 
handler;

(B) Subtract from the above result the 
sum of the pounds of skim milk in 
receipts at all fluid milk plants of the 
handler of producer milk, fluid milk 
products from fluid milk plants of other 
handlers, and bulk fluid milk products 
from other order plants that were not 
subtracted pursuant to paragraph
(a)(7)(vi) of this section; and

(C) Multiply any plus quantity 
resulting above by the percentage that 
the receipts of skim milk in fluid milk 
products from unregulated supply plants

remaining at this fluid milk plant is of all 
such receipts remaining at this 
allocation step at all fluid milk plants of 
the handler; and

(iii) Receipts of bulk fluid milk 
products from an other order plant that 
are in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
paragraph (a)(7)(vi) of this section, if 
Class II or Class III classification is 
requested by the operator of the other 
order plant and the handler, but not in 
excess of the pounds of skim milk 
remaining in Class II and Class III 
combined;

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1044.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;

(10) Add to the remaining pounds of 
skim milk in Class III the pounds of skim 
milk subtracted pursuant to paragraph
(a)(1) of this section;

(11) Subtract from the pounds of skim 
milk remaining in each class, pro rata to 
the total pounds of skim milk remaining 
in each class in all fluid milk plants of 
the receiving handler:

(i) The pounds of skim milk in receipts 
of fluid milk products from unregulated 
supply plants that were not subtracted 
pursuant to paragraphs (a)(7)(vi) and
(a)(8) (i) and (ii) of this section. Skim 
milk in receipts of concentrated fluid 
milk products shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use; and

(ii) (A) The pounds of skim milk in 
receipts of fluid milk products in bulk 
from an other order plant(s), in excess in 
each case of similar transfers to the 
same plant, that were not subtracted 
pursuant to paragraph (a)(8)(iii) of this 
section;

(B) Should such proration result in the 
amount to be subtracted from any class 
exceeding the pounds of skim milk 
remaining in such class in the fluid milk 
plant at which such skim milk was 
received, the pounds of skim milk in 
such class shall be increased to the 
amount to be subtracted and the pounds 
of skim milk in the other class shall be 
decreased a like amount. In such case 
the utilization of milk at other fluid milk 
plant(s) of such handler shall be 
adjusted in the reverse direction by an
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identical amount in sequence beginning 
with the nearest other fluid milk plant of 
such handier at which such adjustment 
can be made;

(12) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in receipts of fluid milk 
products and bulk fluid cream products 
from other fluid milk plants according to 
the classification of such products 
pursuant to § 1044.42(a). Skim milk in 
receipts of concentrated fluid milk 
products and receipts specified in 
paragraph (a)(7)(vii) of this section shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class HI 
use; and

(13) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class III. Any 
amount so subtracted shall be known as 
overage;

(b) Butterfat shall be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and

(c) The quantity of producer milk in 
each class shall be the combined pounds 
of skim milk and butterfat remaining in 
each class after the computations 
pursuant to paragraph (a)(13) of this 
section and the corresponding step of 
paragraph (b) of this section.

§ 1044.50 [Removed]
11. Section 1044.50 is removed.

§ 1044.51 [Redesignated as § 1044.50]
12. Section 1044.51 is re-designated as 

§ 1044.50 and is amended in the 
introductory text by changing the 
reference "§ 1044.52" to “§ 1044.53", 
revising paragraph (b), and by adding a 
new paragraph (c) to read as follows:

§ 1044.50 Class prices. 
* * * * *

(b) Class IIprice. The Class II price 
shall be computed by the Director of the 
Dairy Division and transmitted to the 
market administrator on or before the 
15th day of the preceding month. The 
Class II price shall be the basic Class II 
formula price computed pursuant to 
§ 1044.51(b) for the month plus the 
amount that the value computed 
pursuant to paragraph (b)(1) of this 
section exceeds the value computed 
pursuant to paragraph (b)(2) of this 
section, plus any amount by which the 
basic Class II formula price for the

second preceding month, adjusted 
pursuant to paragraphs (b)(1) and (b)(2) 
of this section, was less than the Class 
III price for the second preceding month.

(1) Determine for the most recent 12- 
month period the simple average 
(rounded to the nearest cent) of the 
basic formula prices computed pursuant 
to $ 1044.51(a) and add 10 cents; and

(2) Determine for the same 12-month 
period as specified in paragraph (b)(1) of 
this section the simple average (rounded 
to the nearest cent) of the basic Class II 
formula prices computed pursuant to
§ 1044.51(b).

(c) Class III price. The Class III price 
shall be the basic formula price for the 
month.

13. A new § 1044.51 is added to read 
as follows:

§ 1044.51 Basic formula prices.
(a) The basic formula price shall be 

the average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to
§ 1044.62 shall be used.

(b) The basic Class II formula price 
for the month shall be the basic formula 
price determined pursuant to
§ 1044.51(a) for the second preceding 
month plus or minus the amount 
computed pursuant to paragraphs (1) 
through (4) of this section:

(1) The gross values per 
hundredweight of milk used to 
manufacture cheddar cheese and butter- 
nonfat dry milk shall be computed, using 
price data determined pursuant to 
§ 1044.20 and yield factors in effect 
under the Dairy Price Support Program 
authorized by the Agricultural Act of 
1949, as amended, for the first 15 days of 
the preceding month and, separately, for 
the first 15 days of the second preceding 
month as follows:

(i) The gross value of milk used to 
manufacture cheddar cheese shall be 
the sum of the following computations:

(A) Multiply the cheddar cheese price 
by the yield factor used under the Price 
Support Program for cheddar cheese;

(B) Multiply the butter price by the 
yield factor used under the Price 
Support Program for determining the 
butterfat component of the whey value 
in the cheese price computation; and

(G) Subtract from the edible whey 
price the processing cost used under the 
Price Support Program for edible whey 
and multiply any positive difference by 
the yield factor used under the Price 
Support Program for edible whey.

(ii) The gross value of milk used to 
manufacture butter-nonfat dry milk shall 
be the sum of the following 
computations:

(A) Multiply the butter price by the 
yield factor used under the Price 
Support Program for butter; and

(B) Multiply the nonfat dry milk price 
by the yield factor used under the Price 
Support Program for nonfat dry milk.

(2) Determine the amounts by which 
the gross value per hundredweight of 
milk used to manufacture cheddar 
cheese and the gross value per 
hundredweight of milk used to 
manufacture butter-nonfat dry milk for 
the first 15 days of the preceding month 
exceed or are less than the respective 
gross values for the first 15 days of the 
second preceding month.

(3) Compute weighing factors to be 
applied to the changes in gross values 
determined pursuant to paragraph (2) of 
this section by determining the relative 
proportion that the data included in 
each of the following subparagraphs is 
of the total of the data represented in 
paragraphs (3)(i) and (ii) of this section:

(i) Combine the total American cheese 
production for the States of Minnesota 
and Wisconsin, as reported by the 
National Agricultural Statistics Service 
of the Department for the third 
preceding month, and divide by the 
yield factor used under the Price 
Support Program for cheddar cheese to 
determine the quantity of milk used in 
the production of American cheddar 
cheese; and

(ii) Combine the total nonfat dry milk 
production for the States of Minnesota 
and Wisconsin, as reported by the 
National Agricultural Statistics Service 
of the Department for the third 
preceding month, and divide by the 
yield factor used under the Price 
Support Program for nonfat dry milk to 
determine the quantity of milk used in 
the production of butter-nonfat dry milk.

(4) Compute a weighted average of the 
changes in gross values per 
hundredweight of milk determined 
pursuant to paragraph (2) of this section 
in accordance with the relative 
proportions of milk determined pursuant 
to paragraph (3) of this section.

§ 1044.60 [Amended]
14. Section 1044.60 is amended by 

changing the words "Class II” in 
paragraph (c) introductory text and 
paragraph (c)(2) to "Class III", and by 
changing references as follows:

In paragraph (a), the reference 
"§ 1044.46(c)" is changed to read 
"§ 1044.44(c)”.

In paragraph (b), the reference 
"§ 1044.46(a)(9)” is changed to read
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“§ 1044.44(a)(13)”, and the reference 
“§ 1044.46(b)” is changed to read 
"11044.44(b)”.

In paragraph (c)(1), the reference 
“§ 1044.46(a)(5) and the corresponding 
step of § 1044.46(b)” is changed to read 
“§ 1044.44(a)(9) and the corresponding 
step of § 1044.44(b).”

In paragraph (c)(2), the reference 
”§ 1044.46(a)(7)(i) and the corresponding 
step of § 1044.46(b)” is changed to read 
“§ 1044.44(a)(8)(i) and the corresponding 
step of § 1044.44(b).”

§ 1044.63 [Amended]
15. Section 1044.63 is amended by 

changing the reference ”§ 1044.51” to 
”§ 1044.50”.

§1044.71 [Amended]
16. In § 1044.71, the reference 

“§ 1044.46(a)(3) and (7)(i) and the 
corresponding steps of § 1044.46(b)" is 
changed to read ”§ 1044.44(a)(2)(ii),
(a) (5) and (a)(7)(vi) and the 
corresponding steps of § 1044.44(b).”

PART 1046— MILK IN THE 
LOUISVILLE-LEXINGTON- 
EVANSVILLE MARKETING AREA

1. Section 1046.15 is revised to read as 
follows:

§ 1046.15 Fluid milk product
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used'as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
With added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1046.16 is revised to read as 
follows:

§ 1046.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1046.19 is added to read as 
follows:

§ 1046.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1046.13,1046.41 and
1046.52.

4. Section 1046.40 is revised to read as 
follows:

§ 1046.40 Classes of utilization.
Except as provided in § 1046.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1046.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:

(i) Cottage cheese, lowfat cottage 
cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of
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having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1046.15 and the fluid 
cream product definition pursuant to
§ 1046,16; and

(7) In shrinkage assigned pursuant to 
§ 1046.41(a) to the receipts specified in 
§ 1046.41(a)(2) and in shrinkage 
specified in § 1046.41(b) and (c).

5. Section 1046.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows:

§ 1046.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and
* * * * *

6. Section 1046.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(viii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a){12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following

sentences immediately thereafter, to 
read as follows:

§ 1046.44 Classification of producer milk.
* . * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month; 
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(viii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(viii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1046.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph 
(a)(7)(viii) of this section shall also be 
subject to the proration set forth in this

paragraph provided that the handler 
establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class HI 
use.
* * * * *

7. Section 1046.60 is amended by 
removing “and" after the in 
paragraph (e), replacing the period after 
paragraph (f) with revising 
paragraph (g) and by adding a new 
paragraph (h) to read as follows:

§ 1046.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class in price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1046.76(c).

8. Section 1046.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1046.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating
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the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to , 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1049— MILK IN TH E INDIANA 
MARKETING AREA

1. Section 1049.15 is revised to read as 
follows:

§ 1049.15 Fluid milk p ro duct

(a) Except as provided in paragraph 
(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1049.16 is revised to read as 
follows:

§ 1049.16 Fluid cream p ro d u ct
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1049.19 is added to read as 
follows:

§ 1049.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1049.13,1049.41 and
1049.52.

4. Section 1049.40 is revised to read as 
follows:

§ 1049.40 Classes of utilization.
Except as provided in § 1049.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1049.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:

(i) Cottage cheese, lowfat cottage 
cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes, distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of
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having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1049.15 and the fluid 
cream product definition pursuant to
§ 1049.16; and

(7) In shrinkage assigned pursuant to 
§ 1049.41(a) to the receipts specified in 
§ 1049.41(a)(2) and in shrinkage 
specified in § 1049.41(b) and (c).

5. Section 1049.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows:

§ 1049.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and
★  *  - *  *  it

6. Section 1049.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following

sentences immediately thereafter, to 
read as follows:

§ 1049.44 Classification of producer milk. 
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
* * * fr *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk. 
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1049.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(h), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph

provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use.
* * * * *

7. Section 1049.60 is amended by 
removing “and” after the in 
paragraph (e), replacing the period after 
paragraph (f) with and adding new 
paragraphs (g) and (h) to read as 
follows:

§ 1049.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that thé handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1049.76(c).

8. Section 1049.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1049.76 Payments by handler operating 
a partially regulated distributing plant. 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the
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nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients Were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1050— MILK IN TH E  CENTRAL 
ILLINOIS MARKETING AREA

1. Section 1050.15 is revised to read as 
follows:

§ 1050.15 Fluid milk product
(a) Except as provided in paragraph 

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1050.16 is revised to read as 
follows:

§1050.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1050.19 is added to read as 
follows:

§ 1050.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in §§ 1050.13,1050.41 and
1050.52.

4. Section 1050.40 is revised to read as 
follows:

§ 1050.40 Classes of utilization.
Except as provided in § 1050.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1050.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:

(i) Cottage cheese, lowfat cottage 
cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class HI milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of



Federal Register /  Vol. 56, No. 226 /  Friday, November 22, 1991 /  Proposed Rules 59055

having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included w ithin  
the fluid milk product definition 
pursuant to § 1050.15 and the fluid 
cream product definition pursuant to
§ 1050.16; and

(7) In shrinkage assigned pursuant to 
§ 1050.41(a) to the receipts specified in 
§ 1050.41(a)(2) and in shrinkage 
specified in § 1050.41 (b) and (c).

5. Section 1050.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1050.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at file nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1050.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following

sentences immediately thereafter, to 
read as follows:

§ 1050.44 Classification of producer milk. 
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month; 
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1050.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph

provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use.
*  *  *  *  *

7. Section 1050.60 is amended by 
redesignating paragraph (g) as 
paragraph (i) and adding new 
paragraphs (g) and (h) to read as 
follows:

§ 1050.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1050.76(c).

8. Section 1050.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1050.76 Payments by handler operating 
a partially regulated distributing plant.
* .* * * *

(aj *  * *

(3) Subtract the pounds of 
reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the
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difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
*  *  *  *  *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1064— MILK IN TH E  GREATER 
KANSAS CITY MARKETING AREA

1. Section 1064.15 is revised to read as 
follows:

§ 1064.15 Fluid milk product.
(a) Except as provided in paragraph 

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1064.16 is revised to read as 
follows:

§ 1064.16 Fluid cream product.
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1064.19 is added to read as 
follows:

§ 1064.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1064.13,1064.41 and
1064.52.

4. Section 1064.40 is revised to read as 
follows:

§ 1064.40 Classes of utilization.
Except as provided in § 1064.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1064.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically-accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:

(i) Cottage cheese, lowfat cottage 
cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese,
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class HI product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of
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having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1064.15 and the fluid 
cream product definition pursuant to
§ 1064.16; and

(7) In shrinkage assigned pursuant to 
§ 1064.41(a) to the receipts specified in 
§ 1064.41(a)(2) and in shrinkage 
specified in § 1064.41 (b) and (c).

5. Section 1064.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1064.42 Classification of transfers and 
diversions.
* * * * *

(d) * * #
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and
* * * * *

6. Section 1064.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following

sentences immediately thereafter, to 
read as follows:

§ 1064.44 Classification of producer milk. 
* # ♦ * *

( a j *  * *

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
*  *  *  '  *  *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1064.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
shall also be subject to the proration set 
forth in this paragraph provided that the

handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

7. Section 1064.60 is amended by 
removing “and” after the in 
paragraph (e), replacing the period after 
paragraph (f) with and adding new 
paragraphs (g) and (h) to read as 
follows:

§ 1064.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1064.76(c).

8. Section 1064.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
adding a new paragraph (c) to read as 
follows:

§ 1064.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(a)* * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the
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nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
*  *  *  *  *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1065— MILK IN THE NEBRASKA- 
WESTERN IOWA MARKETING AREA

1. Section 1065.15 is revised to read as 
follows:

§ 1065.15 Fluid milk product.

(a) Except as provided in paragraph 
(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1065.16 is revised to read as 
follows:

§ 1065.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1065.19 is added to read as 
follows:

§ 1065.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or • 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1065.13,1065.41 and
1065.52.

4. Section 1065.40 is revised to read as 
follows:

§ 1065.40 Classes of utilization.
Except as provided in § 1065.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1065.30 shall be classified as follows:

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:

(i) Cottage cheese, lowfat cottage 
cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of
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having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1065.15 and the fluid 
cream product definition pursuant to
§ 1065.16; and

(7) In shrinkage assigned pursuant to 
§ 1065.41(a) to the receipts specified in 
§ 1065.41(a)(2) and in shrinkage 
specified in § 1065.41 (b) and (c).

5. Section 1065.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1065.42 Classification of transfers and 
diversions.
* *  *  *  *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class H utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1065.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following

sentences immediately thereafter, to 
read as follows:

§ 1065.44 Classification of producer milk. 
* * * * *

(a ) * * *

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
* * * * ♦

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1065.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph

provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use.
* * * * , *

7. Section 1065.60 is amended by 
removing “and'1 after the in 
paragraph (e), replacing the period after 
paragraph (f) with and adding new 
paragraphs (g) and (h) to read as 
follows:

§ 1065.60 Handler’s value of milk for 
computing uniform price.
*  *  *  *  *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1065.76(c).

8. Section 1065.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1065.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the
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nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1068— MILK IN TH E UPPER 
MIDWEST MARKETING AREA

1. Section 1068.15 is revised to read as 
follows:

§ 1068.15 Fluid milk product
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 .
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1068.16 is revised to read as 
follows:

§ 1068.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat 
with or without the addition of other 
ingredients.

3. A new § 1068.19 is added to read as 
follows:

§ 1068.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1068.13,1068.41 and
1068.52.

4. Section 1068.40 is revised to read as 
follows:

§ 1068.40 Classes of utilization.
Except as provided in § 1068.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1068.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce;

(i) Cottage cheese, lowfat cottage 
cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese,
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in - 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) or this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of

types that may be shredded or grated 
and are not included in paragraph <
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in

bulk fluid form that is used to produce a 
Class III product; {

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a | 
consumer-type package; and

(2) In inventory at the end of the i
month of fluid milk products in bulk f 
form and products specified in 
paragraph (b)(1) of this section in bulk | 
form; ,

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)-(iv} of this section | 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)—(iv) of this 
section that are dumped by a handler.
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of
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having the opportunity to verify such 
disposition. In any case, classification 
wider this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1068.15 and the fluid 
cream product definition pursuant to
§ 1068.16; and

(7) In shrinkage assigned pursuant to 
§ 1068.41(a) to the receipts specified in 
§ 1068.41(a)(2) and in shrinkage 
specified in § 1068.41 (b) and (c).

5. Section 1068.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1068.42 Classification of transfers and 
diversions.
*  *  *  *  *

(d) * * *
(2) * 4 *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and
* * * * *

6. Section 1068.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a) (7) (vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following

sentences immediately thereafter, to 
read as follows:

§ 1068.44 Classification of producer milk. 
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to die extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
*  *  *  *  *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a) (12) of this section 
on the same basis as concentrated milk.
*  *  *  *  *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1068.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * *  * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph

provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use.
* * * * • *

7. Section 1068.60 is amended by 
removing “and” after the in 
paragraph (f), replacing the period after 
paragraph (g) with and adding new 
paragraphs (h) and (i) to read as follows:

§ 1068.60 Handler’s value of milk for 
determining pool obligation.
*  *  *  *  *

(h) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(i) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the producer-settlement 
fund of another order under § 1068.76(c).

8. Section 1068.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1068.76 Payments by handier operating 
a partially regulated distributing plant. 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price
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applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

1. The table of contents is revised to 
read as follows:

PART 1075— BLACK HILLS, SOUTH 
DAKOTA

General Provisions
1075.1 General provisions.

Definitions

1075.2 Black Hills, South Dakota marketing 
area.

1075.3 Route disposition.
1075.5 Distributing plant.
1075.0 Supply plant
1075.7 Pool plant
1075.8 Nonpool plant.
1075.9 Handler.
1075.10 Producer-handler.
1075.12 Producer.
1075.13 Producer milk.
1075.14 Other source milk.
1075.15 Fluid milk product.
1075.16 Fluid cream product.
1075.17 Filled milk.
1075.18 Cooperative association.
1075.19 Commercial food processing 

establishment
1075.20 Product prices.

Handler Reports
1075.30 Reports of receipts and utilization.
1075.31 Payroll reports.
1075.32 Other reports.

Classification of Milk
1075.40 Classes of utilization.
1075.41 Shrinkage.
1075.42 Classification of transfers and 

diversions.
1075.43 General classification rules.
1075.44 Classification of producer milk.
1075.45 Market administrator’s reports and 

announcements concerning 
classification.

Class Prices
1075.50 Class prices.
1075.51 Basic formula prices.
1075.52 Plant location adjustments for 

handlers.
1075.53 Announcement of class prices.

1075.54 Use of equivalent prices.

Uniform Price
1075.60 Handler’s value of milk for 

Computing uniform price.
1075.61 Computation of uniform price 

(including weighted average price).
1075.62 Announcement of uniform price and 

butterfat differential.

Payments for Milk
1075.70 Producer-settlement fund.
1075.71 Payments to the producer- 

settlement fund.
1075.72 Payments from the producer- 

settlement fund.
1075.73 Payments to producers and to 

cooperative associations.
1075.74 Butterfat differential.
1075.75 Plant location adjustments for 

producers and on nonpool milk.
1075.76 Payments by handler operating a 

partially regulated distributing plant
1075.77 Adjustment of accounts.

Administrative Assessment and Marketing 
Service Deduction 
1075.85 Assessment for order 

administration.
Authority: Secs. 1-19,48 Stat. 31, as  

amended: 7 U.S.C. 601-674.

§ 1075.6 [Redesignated as § 1075.2]

2. Section 1075.6 is redesignated as 
§ 1075.2.

§ 1075.20 [Redesignated as § 1075.3]

3. Section 1075.20 is redesignated as 
§ 1075.3 and amended by changing the 
reference “§ 1075.41(a)” to
‘‘11075.40(a)”.

§ 1075.10 [Redesignated as § 1075.6]

4. Section 1075.10 is redesignated as 
§ 1075.6 and amended by changing the 
reference “§ 1075.12” to “§ 1075.7(b)”.

§ 1075.15 [Redesignated as § 1075.10]

5. Section 1075.15 is redesignated as 
§ 1075.10.

§ 1075.18 [Redesignated as § 1075.15]

6. Section 1075.18 is redesignated as
§ 1075.15 and revised to read as follows:

§ 1075.15 Fluid milk p ro d u ct  

(a) Except as provided in paragraph
(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product« all 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

§ 1075.5 [Redesignated as § 1075.18]

7. Section 1075.5 is redesignated as 
§ 1075.18.

§ 1075.9 [Redesignated as § 1075.5]

8. Section 1075.9 is redesignated as 
§ 1075.5.

§ 1075.14 [Redesignated as § 1075.9]

9. Section 1075.14 is redesignated as 
§ 1075.9.

§ 1075.19 [Redesignated as § 1075.14]

10. Section 1075.19 is redesignated as 
§ 1075.14 and revised to read as follows:

§ 1075.14 Other source milk.

Other source milk means all skim 
milk and butterfat contained in or 
represented by:

(a) Receipts of fluid milk products and 
bulk products specified in § 1075.40(b)(1) 
from any source other than producers, or 
pool plants;

(b) Receipts in packaged form from 
other plants of products specified in 
§ 1075.40(b)(1);

(c) Products (other than fluid milk 
products, products specified in
§ 1075.40(b)(1), and products produced 
at the plant during the same month) 
from any source which are reprocessed, 
converted into, or combined with 
another product in the plant during the 
month; and

(d) Receipts of any milk product (other 
than a fluid milk product or a product 
specified in § 1075.40(b)(1)) for which 
the handler fails to establish a 
disposition.

§ 1075.7 [Removed]

§ 1075.12 [Redesignated as $ 1075.7]

11. Section 1075.7 is removed and 
§ 1075.12 is redesignated as § 1075.7, 
and a new paragraph (c) is added to 
read as follows:

§1075.7 Pool plant
* * * * *
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(c) The term pool plant shall not apply 
to the following plants:

(1) A producer-handler;
(2) A plant qualified pursuant to 

paragraph (a) of this section from which 
a lesser volume of fluid milk products, 
except filled milk, is disposed of from 
such plant to retail or wholesale outlets 
in the Black Hills marketing area and to 
pool plants under this part than is 
disposed of in the marketing area and to 
pool plants regulated pursuant to 
another order.

§ 075.8 [Redesignated as § 1075.12]
Section 1075.8 is redesignated as 

§ 1075.12 and revised to read as follows:

§ 1075.12 Producer.
Producer means any person, except a 

producer-handler as defined in any 
order (including this part) issued 
pursuant to the Act, who produces milk 
in compliance with the Grade A 
inspection requirements of a duly 
constituted health authority, which milk 
is (a) received at a pool plant, or (b) 
diverted from a pool plant to a nonpool 
plant for the account of either the 
operator of the pool plant or a 
cooperative association.

§ 1075.13 [Redesignated as § 1075.8]
13. Section 1075.13 is redesignated as 

§ 1075.8.

§ 1075.17 [Redesignated as § 1075.13]
14. Section 1075.17 is redesignated as 

§ 1075.13 and revised to read as follows:

§ 1075.13 Producer milk.
Producer milk means the skim milk 

and butterfat contained in milk (a) 
received at a pool plant directly from 
producers or (b) diverted from a pool 
plant to a nonpool plant Provided, that 
milk diverted pursuant to this section 
shall be deemed to have been received 
at the location of the plant from which 
diverted.

§ 1075.23 [Redesignated as § 1075.17]
15. Section 1075.23 is redesignated as 

§ 1075.17.

§ 1075.11 [Removed]
16. Section 1075.11 is removed«
17. Section 1075.16 is revised to read 

as follows:

§ 1075.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

§§ 1075.22 and 1075.27 [Removed]
18. Sections 1075.22 and 1075.27 are 

removed.
19. A new § 1075.19 is added to read 

as follows:

§ 1075.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in §§ 1075.13,1075.41 and
1075.52.

20. Section 1075.20 is added to read as 
follows:

§ 1075.20 Product prices.
The following product prices shall be 

used in calculating the basic Class II 
formula price pursuant to § 1075.51(b):

(a) Butter price. Butter price means 
the simple average, for the first 15 days 
of the month, of the daily prices per 
pound of Grade A (92-score) butter. The 
prices used shall be those of the Chicago 
Mercantile Exchange as reported and 
published weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
work-day until the next price is 
reported. A work-day is each Monday 
through Friday, except national 
holidays. For any week that the 
Exchange does not meet to establish a 
price, the price for the following week 
shall be the last price that was 
established.

(b) Cheddar cheese price. Cheddar 
cheese price means the simple average, 
for the first 15 days of the month, of die 
daily prices per pound of cheddar 
cheese in 40-pound blocks. The prices 
used shall be those of the National 
Cheese Exchange (Green Bay, WI), as 
reported and published weekly by the 
Dairy Division, Agricultural Marketing 
Service. The average shall be computed 
by the Director of the Dairy Division 
using the price reported each week as 
the daily price for that day and for each 
following work-day until die next price 
is reported. A work-day is each Monday 
through Friday except national holidays. 
For any week that the Exchange does

not meet to establish a price, the price 
for the following week shall be the last 
price that was established.

(c) Nonfat dry milk price. Nonfat dry 
milk price means the simple average, for 
the first 15 days of the month, of the 
daily prices per pound of nonfat dry 
milk, which average shall be computed 
by the Director of the Dairy Division as 
follows:

(1) The prices used shall be the prices 
(using the midpoint of any price range as 
one price) of high heat, low heat and 
Grade A nonfat dry milk, respectively, 
for the Central States production area, 
as reported and published weekly by the 
Dairy Division, Agricultural Marketing 
Service.

(2) For each week, determine the 
simple average of the prices reported for 
the three types of nonfat dry milk. Such 
average shall be the daily price for the 
day that such prices are reported and for 
each preceding work-day until the day 
such prices were previously reported. A 
work-day is each Monday through 
Friday except national holidays.

(3) Add the prices determined in 
paragraph (c)(2) of this section for the 
first 15 days of the month and divide by 
the number of days for which there is a 
daily price.

(d) Edible whey price. Edible whey 
price means the simple average, for the 
first 15 days of the month, of the daily 
prices per pound of edible whey powder 
(beginning). The prices used shall be the 
prices (using the midpoint of any price 
range as one price) of edible whey 
powder for the Central States 
production area, as reported and 
published weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each preceding 
work-day until the day such price was 
previously reported. A work-day is each 
Monday through Friday except national 
holidays.

21. Section 1075.30 is revised to read 
as follows:

§ 1075.30 Reports of receipts and 
utilization.

On or before the 5th day after the end 
of each month, each handler, except a 
producer-handler, shall report to the 
market administrator for such month for 
each of his pool plants in the detail and 
on forms prescribed by the market 
administrator, as follows:

(a) Each handler, with respect to each 
of his pool plants, shall report the 
quantities of skim milk and butterfat 
contained in or represented by:
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(1) Receipts of producer milk, 
including producer milk diverted by the 
handler from the pool plant to other 
plants;

(2) Receipts of fluid milk products and 
bulk fluid cream products received from 
pool plants;

(3) Receipts of other source milk;
(4) Inventories at the beginning and 

end of the month of fluid milk products 
and products specified in § 1075.40(b)(1);

(5) The utilization or disposition of all 
milk, filled milk and milk products 
required to be reported pursuant to this 
paragraph.

(b) Each handler who operates a 
partially regulated distributing plant 
shall report with respect to such plant in 
the same manner as prescribed for 
reports required in paragraph (a) of this 
section. Receipts of milk that would 
have been producer milk if the plant had 
been fully regulated shall be reported in 
lieu of producer milk. Such report shall 
show also the quantity of reconstituted 
skim milk in fluid milk products 
disposed of on routes in the marketing 
area.

(c) Each handler described in 
§ 1075.9(b) shall report:

(1) The quantities of all skim milk and 
butterfat contained in receipts of milk 
from producers; and

(2) The utilization or disposition of all 
such receipts.

(d) Each handler not specified in 
paragraphs (a) through (c) of this section 
shall report with respect to his receipts 
and utilization of milk, filled milk, and 
milk products in such manner as the 
market administrator may prescribe.

22. Section 1075.31 is amended by 
changing the title, removing paragraph 
(a), redesignating paragraph (b) as 
paragraph (a), changing the reference 
“§ 1075.62(b)” in re-designated 
paragraph (a) to "§ 1075.76(b)” and 
adding a new paragraph (b) to read as 
follows:

§ 1075.31 Payroll reports.
* * * * *

(b) Each handler operating a partially 
regulated distributing plant who elects 
to make payment pursuant to 
§ 1075.76(b) shall report for each dairy 
farmer who would have been a producer 
if the plant had been fully regulated in 
the same manner as prescribed for 
reports required by paragraph (a) of this 
section.

23. A new § 1075.32 is added to read 
as follows:

§ 1075.32 Other reports.
(a) In addition to the reports required 

pursuant to § § 1075.30 and 1075.31, each 
handler shall report such other 
information as the market administrator

deems necessary to verify or establish 
such handler’s obligation under the 
order.

(b) Each producer handler shall make 
reports to the market administrator at 
such time and in such manner as the 
market administrator may prescribe.

§ 1075.40 [Removed]

§ 1075.41 [Redesignated as § 1075.40]
24. Section 1075.40 is removed, and 

§ 1075.41 is re-designated as § 1075.40, 
and revised to read as follows:

§ 1075.40 Classes of utilization.
Except as provided in § 1075.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1075.30 shall be classified as follows:

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal

replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;
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(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included w ithin 
the fluid milk product definition 
pursuant to § 1075.15 and the fluid 
cream product definition pursuant to
§ 1075.16; and

(7) In shrinkage assigned pursuant to 
§ 1075.41(a) to die receipts specified in 
§ 1075.41(a)(2) and in shrinkage 
specified in § 1075.41 (b) and (c).

§ 1075.42 [Redesignated as § 1075.41]
25. Section 1075.42 is redesignated as 

§ 1075.41 and revised to read as follows:

§ 1075.41 Shrinkage.
For purposes of classifying all skim 

milk and butterfat to be reported by a 
handler pursuant to § 1075.30, the 
market administrator shall determine 
the following:

(a) The pro rata assignment of 
shrinkage of skim milk and butterfat, 
respectively, at each pool plant to the 
respective quantities of skim milk and 
butterfat: .

(1) In the receipts specified in 
paragraphs (b) (1) through (6) of this 
section on which shrinkage is allowed 
pursuant to such paragraph; and

(2) In other source milk not specified 
in paragraphs (b) (1) through (6) of this 
section which was received in bulk fluid 
form;

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph (a) of this section 
to the receipts specified in paragraph 
(a)(1) of this section that is not in excess 
of:

(1) Two percent of the skim milk and 
butterfat, respectively, in producer milk 
(excluding milk diverted by the plant 
operator to another plant);

(2) [Reserved]
(3) Plus 0.5 percent of the skim milk 

and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the plant to which 
the milk is delivered purchases such 
milk on the basis of weights determined 
from its measurement at the farm and 
butterfat tests determined from farm 
bulk tank samples, the applicable 
percentage under this paragraph (b)(3) 
shall be zero;

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants;

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other order plants, excluding the 
quantity for which Class II or Class III

classification is requested by the 
operators of both plants;

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class II or Class III classification 
is requested by the handler; and

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
amounts of skim milk and butterfat to 
which percentages are applied in 
paragraphs (b)(1), (b)(4), (b)(5), and
(b)(6) of this section.

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a 
cooperative association is the handler 
pursuant to § 1075.9(b), but not in excess 
of 0.5 percent of the skim milk and 
butterfat, respectively, in such milk. If 
the operator of the plant to which the 
milk is delivered purchases such milk on 
the basis of weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage 
under this paragraph for the cooperative 
association shall be zero.

§ 1075.44 [Redesignated as § 1075.42]
26. Section 1075.44 is redesignated as 

§ 1075.42, and revised to read as 
follows:

§ 1075.42 Classification of transfers and 
diversions.

(a) Transfers to pool plants. Skim milk 
or butterfat transferred in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
pool plant shall be classified as Class I 
milk unless the operators of both plants 
request the same classification in 
another class. In either case, the 
classification of such transfers shall be 
subject to the following conditions:

(1) The skim milk and butterfat 
classified in each class shall be limited 
to the amount of skim milk and 
butterfat, respectively, remaining in 
such class at the transferee-plant after 
the computations pursuant to
§ 1075.44(a)(12) and the corresponding 
step of § 1075.44(b);

(2) If the transferor-plant received 
during the month other source milk to be 
allocated pursuant to § 1075.44(a)(7) or 
the corresponding step of § 1075.44(b), 
the skim milk or butterfat so transferred 
shall be classified so as to allocate the 
least possible Class I utilization to such 
other source milk; and

(3) If the transferor-handler received 
during the month other source milk to be 
allocated pursuant to $ 1075.44 (a)(ll) or 
(a)(12) or the corresponding steps of

§ 1075.44(b), the skim milk or butterfat 
so transferred, up to the total of the skim 
milk and butterfat, respectively, in such 
receipts of other source milk, shall not 
be classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee-plant.

(b) Transfers to other order plants. 
Skim milk or butterfat transferred in the 
form of a fluid milk product or a bulk 
fluid cream product from a pool plant to 
an other order plant shall be classified 
in the following manner. Such 
classification shall apply only to the 
skim milk or butterfat that is in excess 
of any receipts at the pool plant from the 
other order plant of skim milk and 
butterfat, respectively, in fluid milk 
products and bulk fluid cream products, 
respectively, that are in the same 
category as described in paragraph
(b)(1), (b)(2), or (b)(3) of this section:

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order,

(2) If transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
(including allocation under the 
conditions set forth in paragraph (b)(3) 
of this section);

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers in bulk 
form shall be classified as Class II or 
Class in milk to the extent of such 
utilization available for such 
classification pursuant to the allocation 
provisions of the other order;

(4) If information concerning the 
classes to which such transfers were 
allocated under the other order is not 
available to the market administrator for 
the purpose of establishing classification 
under this paragraph, classification shall 
be as Class I, subject to adjustment 
when such information is available;

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class 
consisting primarily of fluid milk 
products shall be classified as Class I 
milk, and skim milk or butterfat 
allocated to the other classes shall be 
classified as Class III milk; and

(6) If the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, 
classification under this paragraph shall 
be in accordance with the provisions of 
§ 1075.40.
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(c) Transfers to producer-handlers. 
Skim milk or butterfat in the following 
forms that is transferred from a pool 
plant to a producer-handler under this or 
any other Federal order shall be 
classified:

(1) As Class I milk, if transferred in 
the form of a fluid milk product; and

(2) In accordance with the utilization 
assigned to it by the market 
administrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the transferee’s utilization of 
skim milk and butterfat in each class, in 
series beginning with Class III, shall be 
assigned to the extent possible to its 
receipts of skim milk and butterfat, 
respectively, in bulk fluid cream 
products, pro rata to each source.

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the following 
forms from a pool plant to a nonpool 
plant that is not an other order plant or 
a producer-handler plant shall be 
classified:

(1) As Class I milk, if transferred in 
the form of a packaged fluid milk 
product; and

(2) As Class I milk, if transferred or 
diverted in the form of a bulk fluid milk 
product or a bulk fluid cream product, 
unless the following conditions apply:

(i) If the conditions described in 
paragraphs (d)(2)(i) (A) and (B) of this 
section are met, transfers or diversions 
in bulk form shall be classified on the 
basis of the assignment of the nonpool 
plant’s utilization to its receipts as set 
forth in paragraphs (d)(2)(ii) through
(viii) of this section:

(A) The transferor-handler or divertor- 
handler claims such classification in its 
report of receipts and utilization filed 
pursuant to § 1075.30 for the month 
within which such transaction occurred; 
and

(B) The nonpool plant operator 
maintains books and records showing 
the utilization of all skim milk and 
butterfat received at such plant which 
are made available for verification 
purposes if requested by the market 
administrator;

(ii) Route disposition in the marketing 
area of each Federal milk order from the 
nonpool plant and transfers of packaged 
fluid milk products from such nonpool 
plant to plants fully regulated 
thereunder shall be assigned to the 
extent possible in the following 
sequence:

(A) Pro rata to receipts of packaged 
fluid milk products at such nonpool 
plant from pool plants;

(B) Pro rata to any remaining 
unassigned receipts of packaged fluid 
milk products at such nonpool plant 
from other order plants;

(C) Pro rata to receipts of bulk fluid 
milk products at such nonpool plant 
from pool plants; and

(D) Pro rata to any remaining 
unassigned receipts of bulk fluid milk 
products at such nonpool plant from 
other order plants;

(iii) Any remaining Class I disposition 
of packaged fluid milk products from the 
nonpool plant shall be assigned to the 
extent possible pro rata to any 
remaining unassigned receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and 
other order plants;

(iv) Transfers of bulk fluid milk 
products from the nonpool plant to a 
plant fully regulated under any Federal 
milk order, to the extent that such 
transfers to the regulated plant exceed 
receipts of fluid milk products from such 
plant and are allocated to Class I at the 
transferee-plant, shall be assigned to the 
extent possible in the following 
sequence:

(A) Pro rata to receipts of fluid milk 
products at such nonpool plant from 
pool plants; and

(B) Pro rata to any remaining 
unassigned receipts of fluid milk 
products at such nonpool plant from 
other order plants;

(v) Any remaining unassigned Class I 
disposition from the nonpool plant shall 
be assigned to the extent possible in the 
following sequence:

(A) To such nonpool plant’s receipts 
from dairy farmers who the market 
administrator determines' constitute 
regular sources of Grade A milk for such 
nonpool plant; and

(B) To such nonpool plant’s receipts of 
Grade A milk from plants not fully 
regulated under any Federal milk order 
which the market administrator 
determines constitute regular sources of 
Grade A milk for such nonpool plant;

(vi) Any remaining unassigned 
receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and

(viii) In determining the nonpool 
plant’s utilization for purposes of this 
paragraph, any fluid milk products and 
bulk fluid cream products transferred

from such nonpool plant to a plant not 
fully regulated under any Federal milk 
order shall be classified on the basis of 
the second plant’s utilization using the 
same assignment priorities at the second 
plant that are set forth in paragraph
(d)(2) of this section.

§ 1075.45 [Redesignated as § 1075.43]
27. Section 1075.45 is redesignated as 

§ 1075.43, and revised to read as 
follows:

§ 1075.43 General classification rules.
In determining the classification of 

producer milk pursuant to § 1075.44, the 
following rules shall apply:

(a) Each month the market 
administrator shall correct for 
mathematical and other obvious errors 
all reports filed pursuant to § 1075.30 
and shall compute separately for each 
pool plant and for each cooperative 
association with respect to milk for 
which it is the handler pursuant to
§ 1075.9(b) the pounds of skim milk and 
butterfat, respectively, in each class in 
accordance with § § 1075.40,1075.41, and 
1075.42;

(b) If any of the water contained in the 
milk from which a product is made is 
removed before the product is utilized or 
disposed of by a handler, the pounds of 
skim milk in such product that are to be 
considered under this part as used or 
disposed of by the handler shall be an 
amount equivalent to the nonfat milk 
solids contained in such product plus all 
of the water originally associated with 
such solids; and

(c) The classification of producer milk 
for which a cooperative association is 
the handler pursuant to § 1075.9(b) shall 
be determined separately from the 
operations of any pool plant operated by 
such cooperative association.

§ 1075.46 [Redesignated as § 1075.44]
28. Section 1075.46 is redesignated as 

§ 1075.44 and revised to read as follows:

§ 1075.44 Classification of producer milk.
For each month the market 

administrator shall determine the 
classification of producer milk of each 
handler described in § 1075.9 (a) and (b) 
by allocating the handler’s receipts of 
skim milk and butterfat to his utilization 
pursuant to paragraphs (a) through (c) of 
this section. If a handler with two or 
more pool plants has no fluid milk 
products to be assigned under 
paragraphs (a)(ll) or (a)(12) and the 
corresponding steps of (b) of this 
section, allocations under this section 
shall be determined separately for each 
of his pool plants. Otherwise, the market 
administrator shall combine the receipts 
and utilization in each of the respective
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classes at all pool plants of such handler 
for purposes of this paragraph.

(а) Skim milk shall be allocated in the 
following manner

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk in shrinkage specified in
§ 1075.41(b);

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;

(3) Subtract from the remaining 
pounds of skim milk in each class the 
pounds of skim milk in fluid milk 
products received in packaged form 
from an other order plant, except that to 
be subtracted pursuant to paragraph 
(a)(7)(vi) of this section, as follows:

(i) From Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and

(ii) From Class I milk, the remainder 
of such receipts;

(4) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in products specified in § 1075.40(b)(1) 
that were received in packaged form 
from other plants, but not in excess of 
the pounds of skim milk remaining in 
Class II;

(5) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in products 
specified in § 1075.40(b)(1) that were in 
inventory at the beginning of the month 
in packaged form, but not in excess of 
the pounds of skim milk remaining in 
Class II;

(б) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream 
product) that is used to produce, or 
added to, any product specified in
§ 1075.40(b), but not in excess of the 
pounds of skim milk remaining in Class 
II;

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this

section, the pounds of skim milk in each 
of the following:

(i) Other source milk (except that 
received in the form of a fluid milk 
product) and, if paragraph (a)(5) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in § 1075.40(b)(1) that was not 
subtracted pursuant to paragraph (a)(4), 
(a)(5), and (a)(6) of this section;

(ii) Receipts of fluid milk products 
(except filled milk) for which Grade A 
certification is not established;

(in) Receipts of fluid milk products 
from unidentified sources;

(iv) Receipts of fluid milk products 
from a producer-handler, as defined 
under this or any other Federal order;

(v) Receipts of reconstituted skim milk 
in filled milk from unregulated supply 
plants that were not subtracted pursuant 
to paragraph (a)(2) of this section;

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling, to the extent that 
reconstituted skim milk is allocated to 
Class I at the transferor-plant; and

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.

(8) Subtract in the order specified 
below from the pounds of skim milk 
remaining in Class II and Class III, in 
sequence beginning with Class III:

(i) Receipts of fluid milk products from 
an unregulated supply plant that were 
not subtracted pursuant to paragraphs 
(a)(2)(i) and (a)(7)(v) of this section for 
which the handler requests 
classification other than Class I, but not 
in excess of the pounds of skim milk 
remaining in Class II and Class III 
combined;

(ii) Receipts of fluid milk products 
from an unregulated supply plant that 
were not subtracted pursuant to 
paragraphs (a)(2)(i), (a)(7)(v), and 
(a)(8)(i) of this section which are in 
excess of the pounds of skim milk 
determined pursuant to paragraphs 
(a)(8)(ii)(A) through (C) of this section. 
Should the pounds of skim milk to be 
subtracted from Class II and Class III 
combined exceed the pounds of skim 
milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class III combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount

equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount:

(A) Multiply by 1.25 the pounds of 
skim milk remaining in Class I at this 
allocation step (excluding any 
duplication of Class I utilization 
resulting from reported Class I transfers 
between pool plants of the handler) at 
all pool plants of the handler;

(B) Subtract from the above result the 
sum of the pounds of skim milk in 
receipts at all pool plants of the handler 
of producer milk, fluid milk products 
from pool plants of other handlers, and 
bulk fluid milk products from other 
order plants that were not subtracted 
pursuant to paragraph (a)(7)(vi) of this 
section; and

(C) Multiply any plus quantity 
resulting above by the percentage that 
the receipts of skim milk in fluid milk 
products from unregulated supply plants 
remaining at this pool plant is of all such 
receipts remaining at this allocation step 
at all pool plants of the handler; and

(iii) Receipts of bulk fluid milk 
products from an other order plant that 
are in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
paragraph (a)(7)(vi) of this section, if 
Class II or Class III classification is 
requested by the operator of the other 
order plant and the handler, but not in 
excess of the pounds of skim milk 
remaining in Class II and Class III 
combined;

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1075.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;

(10) Add to the remaining pounds of 
skim milk in Class III the pounds of skim 
milk subtracted pursuant to paragraph 
(a)(1) of this section;

(11) Subject to the provisions of 
paragraphs (a)(ll) (i) and (ii) of this 
section, subtract from the pounds of 
skim milk remaining in each class at the 
plant, pro rata to the total pounds of 
skim milk remaining in Class I and in 
Class II and Class III combined at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler), with the quantity prorated to
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Class II and Class III combined being 
subtracted first from Class HI and then 
from Class II, the pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs 
(a)(2)(i), (a)(7)(v), and (a)(8) (i) and (ii) of 
this section and that were not offset by 
transfers or diversions of fluid milk 
products to the same unregulated supply 
plant from which fluid milk products to 
be allocated at this step were received. 
Skim milk in receipts of concentrated 
fluid milk products shall also be subject 
to the proration set forth in this 
paragraph provided that the handler 
establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.

(i) Should the pounds of skim milk to 
be subtracted from Class II and Class III 
combined pursuant to paragraph (a)(ll) 
of this section exceed the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class III combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount; and

(ii) Should the pounds of skim milk to 
be subtracted from Class I pursuant to 
paragraph (a) (11) of this section exceed 
the pounds of skim milk remaining in - 
such class, the pounds of skim milk in 
Class I shall be increased by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class II and Class III combined shall 
be decreased by a like amount 
(decreasing as necessary Class III and 
then Class II). In such case, the pounds 
of skim milk remaining in each class at 
this allocation step at the handler’s 
other pool plants shall be adjusted in the 
reverse direction by a like amount, 
beginning with the nearest plant at 
which Class I utilization is available;

(12) Subtract in the manner specified 
below from the pounds of skim milk 
remaining in each class the pounds of 
skim milk in receipts of bulk fluid milk 
products from an other order plant that 
are in excess of bulk fluid milk products 
transferred or diverted to such plant and

that were not subtracted pursuant to 
paragraphs (a)(7)(vi) and (a)(8)(iii) of 
this section. Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use.

(i) Subject to the provisions of 
paragraphs (a)(12)(ii), (a)(12)(iii), and 
(a)(12)(iv) of this section, such 
subtraction shall be pro rata to the 
pounds of skim milk in Class I and in 
Class II and Class III combined, with the 
quantity prorated to Class II and Class 
¿I  combined being subtracted first from 
Class III and then from Class II, with 
respect to whichever of the following 
quantities represents the lower 
proportion of Class I milk:

(A) The estimated utilization of skim 
milk of all handlers in each class as 
announced for the month pursuant to
§ 1075.45(a); or

(B) The total pounds of skim milk 
remaining in each class at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler):

(ii) Should the proration pursuant to 
paragraph (a)(12)(i) of this section result 
in the total pounds of skim milk at all 
pool plants of the handler that are to be 
subtracted at this allocation step from 
Class II and Class III combined 
exceeding the pounds of skim milk 
remaining in Class II and Class III at all 
such plants, the pounds of such excess 
shall be subtracted from the pounds of 
skim milk remaining in Class I after such 
proration at the pool plants at which 
such other source milk was received;

(iii) Except as provided in paragraph 
(a)(12)(ii) of this section, should the 
computations pursuant to paragraph 
(a)(12) (i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class II and Class III combined 
that exceeds the pounds of skim milk 
remaining in such classes, the pounds of 
skim milk in Class II and Class III 
combined shall be increased (increasing 
as necessary Class III and then Class II 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such

case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount; and

(iv) Except as provided in paragraph 
(a)(12)(ii) of this section, should the 
computations pursuant to paragraph 
(a)(12) (i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class I that exceeds the pounds of 
skim milk remaining in such class, the 
pounds of skim milk in Class I shall be 
increased by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class II and 
Class III combined shall be decreased 
by a like amount (decreasing as 
necessary Class III and then Class II). In 
such case, the pounds of skim milk 
remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount 
beginning with the nearest plant at 
which Class I utilization is available;

(13) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in receipts of fluid milk 
products and bulk fluid cream products 
from another pool plant according to the 
classification of such products pursuant 
to 11075.42(a); and

(14) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class III. Any 
amount so subtracted shall be known as 
overage;

(b) Butterfat shall be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and

(c) The quantity of producer milk in 
each class shall be the combined pounds 
of skim milk and butterfat remaining in 
each class after the computations 
pursuant to paragraph (a) (14) of this 
section and the corresponding step of 
paragraph (b) of this section.

29. Section 1075.45 is added to read as 
follows:

§ 1075.45 Market administrator’s reports 
and announcements concerning 
classification.

The market administrator shall make 
the following reports and 
announcements concerning 
classification:

(a) Whenever required for the purpose 
of allocating receipts from other order 
plants pursuant to 11075.44(a)(12) and 
the corresponding step of § 1075.44(b), 
estimate and publicly announce on or 
before the 10th day of the month the
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utilization (to the nearest whole 
percentage) in each class during the 
month of skim milk and butterfat, 
respectively, in producer milk of all 
handlers. Such estimate shall be based 
upon the most current available data 
and shall be final for such purpose;

(b) Report to the market administrator 
of the other order, as soon as possible 
after the report of receipts and 
utilization for the month is received 
from a handler who has received fluid 
milk products or bulk fluid cream 
products from an other order plant, the 
class to which such receipts are 
allocated pursuant to § 1075.44 On the 
basis of such report, and, thereafter, any 
change in such allocation required to 
correct errors disclosed in the 
verification of such report; and

(c) Furnish to each handler operating 
a pool plant who has shipped fluid milk 
products or bulk fluid cream products to 
another order plant, the class to which 
such shipments were allocated by the 
market administrator of the other order 
on the basis of the report of the 
receiving handler and, as necessary, any 
changes in such allocation arising from 
the verification of such report.

§1075.50 [Removed]
30, Section 1075.50 is removed.

§ 1075.51 [Redesignated as § 1075.50]
31. Section 1075.51 is re-designated as 

§ 1075.50 and amended in the 
introductory text by removing the 
reference “and § 1075.53”, revising 
paragraph (b), and adding a new 
paragraph (c) to read as follows:

§ 1075.50 Class prices.
*  *  *  *  *

(b) Class IIprice. The Class II price 
shall be computed by the Director of the 
Dairy Division and transmitted to the 
market administrator on or before the 
15th day of the preceding month. The 
Class II price shall be the basic Class II 
formula price computed pursuant to 
§ 1075.51(b) for the month plus the 
amount that the value computed 
pursuant to paragraph (b)(1) of this 
section exceeds the value computed 
pursuant to paragraph (b)(2) of this 
section, plus any amount by which the 
basic Class II formula price for the 
second preceding month, adjusted 
pursuant to paragraphs (b)(1) and (b)(2) 
of this section, was less than the Class 
III price for the second preceding month.

(1) Determine for the most recent 12- 
month period the simple average 
(rounded to the nearest cent) of the 
basic formula prices computed pursuant 
to § 1075.51(a) and add 10 cents; and

(2) Determine for the same 12-month 
period as specified in paragraph (b)(1) of

this section the simple average (rounded 
to the nearest cent) of the basic Class II 
formula prices computed pursuant to 
§ 1075.51(b).

(c) Class III price. The Class III price 
shall be the basic formula price for the 
month, but in no event shall the Class III 
price exceed an amount computed as 
follows:

(1) Multiply by 4.2 the Chicago butter 
price;

(2) Multiply by 8.2 the weighted 
.average of carlot prices per pound of 
spray process nonfat dry milk for human 
consumption, f.o.b. manufacturing plants 
in the Chicago area, as published for the 
period from the 26th day of the 
immediately preceding month through 
the 25th day of the current month by the 
Department; and

(3) From the sum of the results arrived 
at under paragraphs (c)(1) and (2) of this 
section subtract 48 cents, and round to 
the nearest cent.

32. New § 1075.51 is added to read as 
follows:

§ 1075.51 Basic formula prices.
(a) The basic formula price shall be 

the average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to
§ 1075.74 shall be used.

(b) The basic Class II formula price 
for the month shall be the basic formula 
price determined pursuant to
§ 1075.51(a) for the second preceding 
month plus or minus the amount 
computed pursuant to paragraphs (b) (1) 
through (4) of this section:

(1) The gross values per 
hundredweight of milk used to 
manufacture cheddar cheese and butter- 
nonfat dry milk shall be computed, using 
price data determined pursuant to 
§ 1075.20 and yield factors in effect 
under the Dairy Price Support Program 
authorized by the Agricultural Act of 
1949, as amended, for the first 15 days of 
the preceding month and, separately, for 
the first 15 days of the second preceding 
month as follows:

(i) The gross value of milk used to 
manufacture cheddar cheese shall be 
the sum of the following computations:

(A) Multiply the cheddar cheese price 
by the yield factor used under the Price 
Support Program for cheddar cheese;

(B) Multiply the butter price by the 
yield factor used under the Price 
Support Program for determining the 
butterfat component of the whey value 
in the cheese price computation; and

(C) Subtract from the edible whey 
price the processing cost used under the 
Price Support Program for edible whey 
and multiply any positive difference by 
the yield factor used under the Price 
Support Program for edible whey.

(ii) The gross value of milk used to 
manufacture butter-nonfat dry milk shall 
be the sum of the following 
computations:

(A) Multiply the butter price by the 
yield factor used under the Price 
Support Program for butter; and

(B) Multiply the nonfat dry milk price 
by the yield factor used under the Price 
Support Program for nonfat dry milk.

(2) Determine the amounts by which 
the gross value per hundredweight of 
milk used to manufacture cheddar 
cheese and the gross value per 
hundredweight of milk used to 
manufacture butter-nonfat dry milk for 
the first 15 days of the preceding month 
exceed or are less than the respective 
gross values for the first 15 days of the 
second preceding month.

(3) Compute weighing factors to be 
applied to the changes in gross values 
determined pursuant to paragraph (b)(2) 
of this section by determining the 
relative proportion that the data 
included in each of the following 
subparagraphs is of the total of the data 
represented in paragraphs (b)(3) (i) and
(ii) of this section:

(i) Combine the total American cheese 
production for the States of Minnesota 
and Wisconsin, as reported by the 
National Agricultural Statistics Service 
of the Department for the third 
preceding month, and divide by the 
yield factor used under the Price 
Support Program for cheddar cheese to 
determine the quantity of milk used in 
the production of American cheddar 
cheese; and

(ii) Combine the total nonfat dry milk 
production for the States of Minnesota 
and Wisconsin, as reported by the 
National Agricultural Statistics Service 
of the Department for the third 
preceding month, and divide by the 
yield factor used under the Price 
Support Program for nonfat dry milk to 
determine the quantity of milk used in 
the production of butter-nonfat dry milk.

(4) Compute a weighted average of the 
changes in gross values per 
hundredweight of milk determined 
pursuant to paragraph (b)(2) of this 
section in accordance with the relative 
proportions of milk determined pursuant 
to paragraph (b)(3) of this section.

§ 1075.53 [Redesignated as § 1075.52]
33. Section 1075.53 is redesignated as 

§ 1075.52, and revised to read as 
follows:
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§ 1075.52 Plant location adjustments for 
handlers.

(a) For producer milk received at a 
pool plant located 100 miles or more by 
the shortest hard-surfaced highway 
distance as determined by the market 
administrator, from the nearest of the 
Post Offices of Rapid City, Lead, Hot 
Springs, and Custer, South Dakota; and 
classified as Class I milk or assigned 
Class I location adjustment credit 
pursuant to paragraph (b) of this section 
and for other source milk for which a 
location adjustment is applicable, the 
price computed pursuant to $ 1075.50(a) 
shall be reduced by 15 cents, plus 1.5 
cents for each 10 miles or fraction 
thereof that such distance exceeds 110 
miles;

(b) For purposes of calculating such 
adjustment, transfers between pool 
plants shall be assigned Class I 
disposition at the transferee plant, in 
excess of the sum of receipts at such 
plant of producer milk, and the volume 
assigned as Class I to receipts from 
other order plants and unregulated 
supply plants, such assignment to be 
made first to transferor plants at which 
no location adjustment credit is 
applicable and then in sequence 
beginning with the plant at which the 
least location adjustment would apply.

34. A new § 1075.53 is added to read 
as follows:

§ 1075.53 Announcement of class prices.
The market administrator shall 

announce publicly on or before the fifth 
day of each month the Class I price for 
the following month, the Class III price 
for the preceding month, and on or 
before the 15th day of each month, the 
Class II price for the following month 
computed pursuant to § 1075.50(b).

§ 1075.60 [Removed]

§ 1075.70 [Redesignated as § 1075.60]
35. Section 1075.60 is removed and 

1 1075.70 is redesignated as new
§ 1075.60 and is revised to read as 
follows:

§ 1075.60 Handler’s value of milk for 
computing uniform price.

For the purpose of computing the 
uniform price, the market administrator 
shall determine for each month the 
value of milk of each handler with 
respect to each of his pool plants and of 
each handler described in § 1075.9(b) as 
follows:

(a) Multiply the quantity of producer 
milk in each class, as computed 
pursuant to § 1075.44(c), by the 
applicable class prices adjusted 
pursuant to § 1075.52;

(b) Add the amount obtained from 
multiplying the pounds of overage

deducted from each class pursuant to 
11075.44(a)(14) and the corresponding 
step of § 1075.44(b) by the applicable 
class prices;

(c) Add the amount obtained from 
multiplying the difference between the 
Class III price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class II 
price, as the case may be, for the current 
month by the hundredweight of skim 
milk and butterfat subtracted from Class 
I and Class II pursuant to § 1075.44(a)(9) 
and the corresponding step of
§ 1075.44(b);

(d) Add die amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class III price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I 
pursuant to § 1075.44(a)(7)(i) through 
(a)(7)(iv) and the corresponding step of 
§ 1075.44(b), excluding receipts of bulk 
fluid cream products from an other order 
plant

(e) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the transferor-plant and the Class III 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1075.44(a)(7)(v) and 
(a)(7)(vi) and the corresponding step of 
§ 1075.44(b);

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest 
unregulated supply plants from which 
an equivalent volume was received by 
the pounds of skim milk and butterfat 
subtracted from Class I pursuant to
§ 1075.44(a)(ll) and the corresponding 
step of § 1075.44(b), excluding such skim 
milk and butterfat in receipts of bulk 
fluid milk products from an unregulated 
supply plant to the extent that an 
equivalent amount of skim milk or 
butterfat disposed of to such plant by 
handlers fully regulated under any 
Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order,

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid

milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1075.76(c).

§1075.61 [Removed]

§ 1075.72 [Redesignated as § 1075.61]
36. Section 1075.61 is removed and 

§ 1075.72 is redesignated as new
§ 1075.61 and is revised to read as 
follows:

§ 1075.61 Computation of uniform price 
(including weighted average price).

For each month the market 
administrator shall compute an 
aggregate value from which to determine 
the uniform price per hundredweight for 
producer milk of 3.5 percent butterfat 
content, f.o.b. plants located within 100 
miles of the Post Offices of Rapid City, 
Lead, Hot Spring, and Custer, South 
Dakota, as follows:

(a) Combine into one total the value 
computed pursuant to § 1075.60 for all 
handlers who filed reports prescribed in 
§ 1075.30 for the month, except those in 
default of payments required pursuant 
to § 1075.71 for the preceding month;

(b) Add an amount equal to the sum of 
the location differential deductions to be 
made pursuant to § 1075.75;

(c) Add an amount equal to one-half 
of the unobligated cash balance in the 
producer-settlement fund.

(d) Divide the resulting amount by the 
sum of the following for all handlers 
included in these computations:

(1) The total hundredweight of 
producer milk; and

(2) The total hundredweight for which 
a value is computed pursuant to
§ 1075.60(f); and

(e) Subtract not less than 4 cents nor 
more than 5 cents from the price 
computed pursuant to paragraph (d) of 
this section. The result shall be the 
weighted average price or the uniform 
price for producer milk.

§ 1075.62 [Redesignated as § 1075.76]
37. Section 1075.62 is redesignated as 

§ 1075.76, and a new § 1075.62 is added 
to read as follows:

§ 1075.62 Announcement of uniform price 
and butterfat differential.

The market administrator shall 
announce publicly on or before:

(a) The fifth day after the end of each 
month the butterfat differential for such 
month; and

(b) The 10th day after the end of each 
month the uniform price for such month.
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§ 1075.83 [Redesignated as § 1075.70]
38. Section 1075.83 is redesignated as 

§ 1075.70 and is revised to read as 
follows:

§ 1075.70 Producer-settlement fund.
The market administrator shall 

maintain a separate fund known as the 
producer-settlement fund  into which he 
shall deposit all payments made by 
handlers pursuant to §§ 1075.71,1075.70, 
and 1075.77 and out of which he shall 
make all payments pursuant to 
§§ 1075.72 and 1075.77; Provided, That 
the market administrator shall offset the 
payment due to a handler against 
payments due from such handler.

§1075.71 [Removed]

§ 1075.84 [Redesignated as § 1075.71 ]
39. Section 1075.71 is removed and 

§ 1075.84 is re-designated as new
§ 1075.71 and is revised to read as 
follows:

§ 1075.71 Payments to the producer- 
settlement fund.

(a) On or before the 10th day after the 
end of the month each handler shall pay 
to the market administrator the amount, 
if any, by which the total amounts 
specified in paragraph (a)(1) of this 
section exceed the amounts specified in 
paragraph (a)(2) of this section:

(1) The total of the net pool obligation 
computed pursuant to § 1075.60 for such 
handler; and

(2) The sum of:
(i) The amount of the obligation 

pursuant to § 1075.73 of each handler for 
producer milk received during the 
month; and

(ii) The value at the weighted average 
price applicable at the location of the 
plant(s), from which received (not to be 
less than the value at the Class III price) 
with respect to other source milk for 
which a value is computed pursuant to
§ 1075.00(f).

(b) Each handler operating a 
distributing plant that is subject to the 
classification and pricing provisions of 
another order which provides for 
individual handler pooling, shall pay to 
the market administrator for the 
producer-settlement fund on or before 
the 25th day after the end of the month 
an amount computed as follows:

(1) Determine the quantity of 
reconstituted skim milk in filled milk 
disposed of on routes in the marketing 
area which was allocated to Class I at 
such other order plant If reconstituted 
skim milk in filled milk is disposed of 
from such plant on routes in marketing 
areas regulated by two or more 
marketpool orders, the reconstituted 
skim milk assigned to Class I shall be

prorated according to such disposition 
in each area.

(2) Compute the value of the quantity 
assigned in paragraph (1) to Class I 
disposition in this area, at the Class I 
price under this part applicable at the 
location of the other order plant and 
subtract its value at the Class III price.

§ 1075.85 [Redesignated as § 1075.72]
40. Section 1075.85 is redesignated as 

§ 1075.72 and is revised to read as 
follows:

§ 1075.72 Payments from the producer- 
settlement fund.

On or before the 10th day after the 
end of each month the market 
administrator shall pay to each handler 
the amount, if any, by which the amount 
computed pursuant to § 1075.71(a)(2) 
exceeds the amount computed pursuant 
to § 1075.71(a)(1).

§ 1075.80 [Redesignated as § 1075.73 and 
Amended]

41. Section 1075.80 is redesignated as 
§ 1075.73 and amended by changing the 
title to “Payments to producers and to 
cooperative associations”; in paragraph 
(a), changing the reference “§ 1075.72” to 
“§ 1075.61” and the reference
“§§ 1075.81 and 1075.82" to “§§ 1075.74 
and 1075.75”; and in paragraph (b), 
changing the word “approved” to 
“producer” (2 occurrences).

§ 1075.81 [Redesignated as § 1075.74]
42. Section 1075.81 is redesignated as 

§ 1075.74.

§ 1075.82 [Redesignated as § 1075.75]
43. Section 1075.82 is redesignated as 

§ 1075.75 and amended by changing the 
title to “Plant location adjustments for 
producers and on nonpool milk”; in 
paragraph (a), changing the reference 
“§ 1075.53” to “§ 1075.52”; and in 
paragraph (b), changing the reference 
“§§ 1075.84 and 1075.85” to “§§ 1075.71 
and 1075.72” and the reference
“§ 1075.53” to “§ 1075.52”.

44. New § 1075.76 is added to read as 
follows:

§ 1075.76 Payments by handier operating 
a partially regulated distributing plant

Each handler who operates a partially 
regulated distributing plant shall pay to 
the market administrator for the 
producer-settlement fund on or before 
the 25th day after, the end of the month 
either of the amounts (at the handler’s 
election) calculated pursuant to 
paragraph (a) or (b) of this section. If the 
handler fails to report pursuant to 
§ § 1075.30 and 1075.31 the information 
necessary to compute the amount 
specified in paragraph (b) of this 
section, he shall pay the amount

computed pursuant to paragraph (a) of 
this section:

(a) An amount computed as follows:
(1) Determine the respective amounts 

of skim milk and butterfat disposed of 
as Class I milk on routes in the 
marketing arqa;

(2) Deduct the respective amounts of 
skim milk and butterfat received as 
Class I milk at the partially regulated 
distributing plant from pool plants and 
other order plants except that deducted 
under a similar provision of another 
order issued pursuant to the Act;

(3) Subtract the pounds of 
reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;

(4) Combine the amounts of skim milk 
and butterfat remaining into one total 
and determine the weighted average 
butterfat content; and

(5) From the value of such milk at the 
Class I price applicable at the location 
of the nonpool plant, subtract its value 
at the weighted average price applicable 
at such location (not to be less than the 
Class III price) and add the amount 
obtained from multiplying the pounds of 
labeled reconstituted milk included in 
paragraph (a)(3) of this section by the 
difference between the Class I price 
applicable at the location of the partially 
regulated distributing plant less $1.00 
(but not to be less than the Class III 
price) and the Class III price. For any 
reconstituted milk that is not so labeled, 
the Class I price shall not be reduced by 
$1.00. Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.

(b) An amount computed as follows:
(l)(i) The obligation that would have

been computed pursuant to § 1075.60 at 
such plant shall be determined as 
though such plant were a pool plant. For 
purposes of such computation, receipts 
at such nonpool plant from a pool plant 
or an other order plant shall be assigned 
to the utilization at which classified at 
the pool plant or other order plant and 
transfers from such nonpool plant to a 
pool plant or an other order plant shall 
be classified as Class III milk if 
allocated to such class at the pool plant 
or other order plant and be valued at the 
weighted average price of the respective 
order if so allocated to Class I milk.
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except that reconstituted skim milk in 
filled milk shall be valued at the Class 
III price. There shall be included in the 
obligation so computed a charge in the 
amount specified in § 1075.60(f) and a 
credit in the amount specified in 
§ 1075.71(a) (2) (ii) with respect to 
receipts from an unregulated supply 
plant, except that the credit for receipts 
of reconstituted skim milk in filled milk 
shall be at the Class III price, unless an 
obligation with respect to such plant is 
computed as specified in paragraph
(b)(l)(ii) of this section; and

(ii) If the operator of the partially 
regulated distributing plant so requests, 
and provides with his reports pursuant 
to §§ 1075.30 and 1075.31 similar reports 
with respect to the operations of any 
other nonpool plant which serves as a 
supply plant for such partially regulated 
distributing plant by shipments to such 
plant during the month equivalent to the 
requirements of § 1075.7(b) with 
agreement of the operator of such plant 
that the market administrator may 
examine the books and records of such 
plant for purposes of verification of such 
reports, there will be added the amount 
of the obligation computed at such 
nonpool supply plant in the same 
manner and subject to the same 
conditions as for the partially regulated 
distributing plant.

(2) From this obligation there will be 
deducted the sum of (i) the gross 
payments made by such handler for 
Grade A milk received during the month 
from dairy farmers at such plant and 
like payments made by the operator of a 
supply plant(s) included in the 
computations pursuant to paragraph
(b)(1) of this section, and (ii) any 
payments to the producer-settlement 
fund of another order under which such 
plant is also a partially regulated 
distributing plant.

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

§§1075.86,1075.87 [Removed]
45. Sections 1075.86 and 1075.87 are 

removed and new § 1075.77 is added to 
read as follows:

§ 1075.77 Adjustment of accounts.
(a) Whenever verification by the 

market administrator of reports or 
payments of any handler discloses 
errors in payments to or from the 
producer-settlement fund pursuant to 
§§ 1075.71 and 1075.72, the market 
administrator shall promptly bill such 
handler for any unpaid amounts and 
such handler shall, within 5 days of such 
billing, make payment to the market 
administrator of the amount so billed. 
Whenever verification discloses that 
payment is due from the market 
administrator to any handler, the market 
administrator shall within 5 days, make 
such payment to such handler.

(b) Whenever verification by the 
market administrator of the payments 
by a handler to any producer or 
cooperative association, discloses 
payment of less than is required by
§ 1075.73 the handler shall make up such 
payment to the producer or cooperative 
association not later than the time of 
making payments next following such 
disclosure.

46. Section 1075.88 is re-designated as 
§ 1075.85 and amended by changing the 
title to "Assessment for order 
administration”, and changing the 
reference “§ 1075.46 (a)(3) and (a)(7) and 
the corresponding steps of § 1075.46” to 
§ 1075.44 (a)(7) and (a)(ll) and the 
corresponding steps of § 1075.44”.

47. The center headings in Part 1075 
are removed and new center headings 
are added preceding the redesignated 
sections as follows:

a. Preceding § 1075.1, "General 
Provisions”;

b. Preceding § 1075.2, "Definitions”;
c. Preceding § 1075.30, "Handler 

Reports”;
d. Preceding § 1075.40, “Classification 

of Milk”;
e. Preceding § 1075.50, "Class Prices”;
f. Preceding § 1075.60, "Uniform 

Price”;
g. Preceding § 1075.70, “Payments for 

Milk”; and
h. Preceding § 1075.85,

“Administrative Assessment and 
Marketing Service Deduction”.

PART 1076— MILK IN THE EASTERN 
SOUTH DAKOTA MARKETING AREA

1. Section 1076.15 is revised to read as 
follows:

§ 1076.15 Fluid milk product
(a) Except as provided in paragraph 

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products

include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilize'1, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1076.16 is revised to read as 
follows:

§ 1076.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1076.19 is added to read as 
follows:

§ 1076.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1076.13,1076.41 and
1076.52.

4. Section 1076.40 is revised to read as 
follows:

§ 1076.40 Classes of utilization.
Except as provided in § 1076.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1076.30 shall be classified as follows:
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(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product*

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat

(1) Used to produce:
(i) Cream cheese, and hard cheeses of 

types that may be shredded or grated

and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1076.15 and the fluid 
cream product definition pursuant to
§ 1076.16; and

(7) In shrinkage assigned pursuant to 
11076.41(a) to the receipts specified in 
§ 1076.41(a)(2) and in shrinkage 
specified in § 1076.41(b) and (c).

5. Section 1076.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows:

§ 1076.42 Classification of transfers and 
diversions.
*  * a * *

(d) * * *
(2) * * ■ *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class U utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1076.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1076.44 Classification of producer milk. 
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month; 
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each, 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and
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distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a) (12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1076.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
★  * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section, shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use. 
* * * * *

7. Section 1076.60 is amended by 
removing "and” after the in 
paragraph (e), replacing the period after 
paragraph (f) with and adding new 
paragraphs (g) and (h) to read as 
follows:

§ 1076.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1076.76(c).

8. Section 1076.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1076.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph
(a) (3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1079—MILK IN TH E IOWA 
MARKETING AREA

1. Section 1079.15 is revised to read as 
follows:

§ 1073.15 Fluid milk product
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to

be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1079.16 is revised to read as 
follows:

§ 1079.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1079.19 is added to read as 
follows:

§ 1079.19 Commercial food processing 
establishment.

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages.

Producer milk diverted to commercial 
food processing establishments shall be 
subject to the same provisions relating 
to diversions to plants, including but not 
limited to, provisions in § § 1079.13,
1079.41 and 1079.52.

4. Section 1079.40 is revised to read as 
follows:

§ 1079.40 Classes of utilization.
Except as provided in § 1079.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1079.30 shall be classified as follows:
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(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
. (i) Cream cheese, and hard cheeses of 
types that may be shredded or grated

and are not included in paragraph
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1079.15 and the fluid 
cream product definition pursuant to
§ 1079.16; and

(7) In shrinkage assigned pursuant to 
§ 1079.41(a) to the receipts specified in 
§ 1079.41(a)(2) and in shrinkage 
specified in § 1079.41(b) and (c).

5. Section 1079.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows:

§ 1079.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and
* * * * - *

6. Section 1079.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a) (11) and (a) (12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1079.44 Classification of producer milk. 
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month; 
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and
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distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a) (12) of this section 
on the same basis as concentrated milk. 
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1079.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section, shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use.
*  *  *  *  *

7. Section 1079.60 is amended by 
removing “and” after the in 
paragraph (f), replacing the period after 
paragraph (g) with and adding new 
paragraphs (h) and (i) to read as follows:

§ 1079.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(h) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(i) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the producer-settlement 
fund of another order under § 1079.76(c).

8. Section 1079.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and

by adding a new paragraph (c) to read 
as follows:

§ 1079.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph
(a) (3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1093— MILK IN TH E ALABAM A- 
W EST FLORIDA MARKETING AREA

1. Section 1093.15 is revised to read as 
follows:

§1093.15 Fluid milk product
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk,

skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of die 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1093.16 is revised to read as 
follows:

§ 1093.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. Section 1093.19 to read as follows:

§ 1093.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages.

Producer milk diverted to commercial 
food processing establishments shall be 
subject to the same provisions relating 
to diversions to plants, including but not 
limited to, provisions in §§ 1093.13,
1093.41 and 1093.52.

4. Section 1093.40 is revised to read as 
follows:

§ 1093.40 Classes of utilization.
Except as provided in § 1093.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1093.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:
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(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(i) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b) (4) (i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1093.15 and the fluid 
cream product definition pursuant to
§ 1093.16; and

(7) In shrinkage assigned pursuant to 
§ 1093.41(a) to the receipts specified in 
§ 1093.41(a)(2) and in shrinkage 
specified in § 1093.41 (b) and (c).

5. Section 1093.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1093.42 Classification of transfers and 
diversions.
★  *  *  *  *

(d) * * *
(2) * * *

(vi) Any remaining unassigned 
receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and
*  *  *  *  *

6. Section 1093.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1093.44 Classification of producer milk. 
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses
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under paragraph (a)(12) of this section 
on the same basis as concentrated milk. 
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1093.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use.
* * * * *

7. Section 1093.60 is amended by 
removing “and” after the in 
paragraph (e), replacing the period after 
paragraph (f) with revising 
paragraph (g), and adding a new 
paragraph (h) to read as follows:

§ 1093.60 Handler’s value of milk for 
computing uniform price.
* * * X* *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class m  price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
11093.76(c).

8. Section 1093.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and

by adding a new paragraph (c) to read 
as follows:

§ 1093.76 Payments by a handler 
operating a partially regulated distributing 
plant
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph
(a) (3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class in price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at die difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1094— MILK IN TH E NEW 
ORLEANS-MISSISSIPPI MARKETING 
AREA

1. Section 1094.15 is revised to read as 
follows:

§1094.15 Fluid milk product
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to

be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1094.16 is revised to read as 
follows:

§ 1094.16 Fluid cream product.
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1094.19 is added to read as 
follows:

§ 1094.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages.

Producer milk diverted to commercial 
food processing establishments shall be 
subject to the same provisions relating 
to diversions to plants, including but not 
limited to, provisions in §§ 1094.13,
1094.41 and 1094.52.

4. Section 1094.40 is revised to read as 
follows:

§ 1094.40 Classes of utilization.
Except as provided in § 1094.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1094.30 shall be classified as follows:
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(a) Class l  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(i) Cream cheese, and hard cheeses of 

types that may be shredded or grated

and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) paragraphs 
(b)(4)(i)—(iv) of this section that are 
disposed of by a handler for animal 
feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs j[b)(4)(i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1094.15 and the fluid 
cream product definition pursuant to
§ 1094.16; and

(7) In shrinkage assigned pursuant to 
§ 1094.41(a) to the receipts specified in 
§ 1094.41(a)(2) and in shrinkage 
specified in § 1094.41(b) and (c).

5. Section 1094.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows:

§ 1094.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1094.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1094.44 Classification of producer milk.
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim miik 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and
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distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
♦  * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1094.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* *  * *  *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use. 
* * * * *

7. Section 1094.60 is amended by 
removing “and” after the in 
paragraph (f), replacing the period after 
paragraph (g) with revising 
paragraph (h) and adding a new 
paragraph (i) to read as follows:

§ 1094.60 Handler's value of milk for 
computing uniform price.
* * * * *

(h) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(i) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the producer-settlement 
fund of another order undei § 1094.76(c).

8. Section 1094.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding paragraph (c) to read as 
follows:

§ 1094.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph
(a) (3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1096— MILK IN THE GREATER 
LOUISIANA MARKETING AREA

1. Section 1096.15 is revised to read as 
follows:

§ 1096.15 Fluid milk product.
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to

be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of die 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1096.16 is revised to read as 
follows:

§ 1096.16 Fluid cream product.
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1096.19 is added to read as 
follows:

§ 1096.19 Commercial food processing 
establishment.

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1096.13,1096.41 and
1096.52.

4. Section 1096.40 is revised to read as 
follows:

§ 1096.40 Classes of utilization.
Except as provided in § 1096.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1096.30 shall be classified as follows:
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(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, fanners cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(i) Cream cheese, and hard cheeses of 

types that may be shredded or grated

and are not included in paragraph 
(b)(4) (i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or con4ensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fiuid milk product definition 
pursuant to § 1096.15 and the fluid 
cream product definition pursuant to
1 1096.16; and

(7) In shrinkage assigned pursuant to 
§ 1096.41(a) to the receipts specified in 
§ 1096.41(a)(2) and in shrinkage 
specified in § 1096.41(b) and (c).

5. Section 1096.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows:

8 1096.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at die nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and
*  *  *  *  *

6. Section 1096.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1096.44 Classification of producer milk.
*  *  *  * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
★  * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7) (vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and
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distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a}(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1096.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * '★

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
shall also be subject to the proration set 
forth in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * * '

7. Section 1096.60 is amended by 
removing “and" before the in 
paragraph (e), replacing the period after 
paragraph (f) with revising 
paragraph (g), and adding a new 
paragraph (h) to read as follows:

§ 1096.60 Handler’s value of milk for 
computing uniform price.
♦  * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1096.76(c).

8. Section 1096.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1096.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(a) * * *
(3) Subtract the pQunds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph
(a) (3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1097— MILK IN THE MEMPHIS, 
TENNESSEE MARKETING AREA

1. Section 1097.15 is revised to read as 
follows:

§ 1097.15 Fluid milk product
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to

be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1097.16 is revised to read as 
follows:

§ 1097.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1097.19 is added to read as 
follows:

§ 1097.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1097.12,1097.41 and
1097.52.

4. Section 1097.40 is revised to read as 
follows:

§ 1097.40 Classes of utilization.
Except as provided in § 1097.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1097.30 shall be classified as follows:



Federal Register /  Vol. 56, No. 226 /  Friday, November 22, 1991 /  Proposed Rules 59083

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(i) Cream cheese, and hard cheeses of 

types that may be shredded or grated

and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b) (4) (i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1097.15 and the fluid 
cream product definition pursuant to
§ 1097.16; and

(7) In shrinkage assigned pursuant to 
§ 1097.41(a) to the receipts specified in 
§ 1097.41(a)(2) and in shrinkage 
specified in § 1097.41(b) and (c).

5. Section 1097.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows:

§ 1097.42 Classification of transfers and 
diversions.
★  * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1097.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vi), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1097.44 Classification of producer milk.
* * * . * *

( a )  * * *

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month; 
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vi) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vi) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and
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distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1097.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(h), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes disposition of 
reconstituted or concentrated fluid milk 
products, otherwise, such receipts shall 
be allocated to classes of use in 
sequence beginning with Class III use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vi) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use.
* * * * *

PART 1098— MILK IN TH E NASHVILLE, 
TENNESSEE MARKETING AREA

1. Section 1098.15 is revised to read as 
follows:

§ 1098.15 Fluid milk product
(a) Except as provided in paragraph 

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed

containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of die 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1098.16 is revised to read as 
follows:

§ 1098.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1098.19 is added to read as 
follows:

§ 1098.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in i f  1098.13,1098.41 and
1098.52.

4. Section 1098.40 is revised to read as 
follows:

§ 1098.40 Classes of utilization.
Except as provided in § 1098.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
1 1098.30 shall be classified as follows:

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and 

- (3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class IImilk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

- (3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;



Federal Register /  Vol. 56, No. 226 /  Friday, November 22, 1991 /  Proposed Rules 59085

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1098.15 and the fluid 
cream product definition pursuant to
§ 1098.16; and

(7) In shrinkage assigned pursuant to 
§ 1098.41(a) to the receipts specified in 
§ 1098.41(a)(2) and ifi shrinkage 
specified in § 1098.41 (b) and (c).

5. Section 1098.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1098.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and

then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1098.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(viii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1098.44 Classification of producer milk.
*  *  *  *  *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(viii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(viii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a) (12) of this section 
on the same basis as concentrated milk. 
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1098.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the

handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class TII 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph 
(a) (7) (viii) of this section shall also be 
subject to the proration set forth in this 
paragraph provided that the handler 
establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

7. Section 1098.60 is amended by 
removing “and” after the in 
paragraph (e), replacing the period after 
paragraph (f) with and adding new 
paragraphs (g) and (h) to read as 
follows:

§ 1098.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
11098.76(c).

8. Section 1098.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1098.76 Payments by handler operating 
a partially regulated distributing plant.
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled
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reconstituted milk included in paragraph
(a) (3) of this sectionby the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating _ 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class in price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class in  price) and the Class III price.

PART 1099— MILK IN TH E PADUCAH, 
KENTUCKY MARKETING AREA

1. Section 1099.15 is revised to read as 
follows:

§ 1099.15 Fluid milk product
(a) Except as provided in paragraph

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed

containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1099.16 is revised to read as 
follows:

§ 1099.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1099.19 is added to read as 
follows:

§ 1099.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in §§ 1099.13,1099.41 and
1099.52.

4. Section 1099.40 is revised to read as 
follows:

§ 1099.40 Classes of utilization.
Except as provided in § 1099.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1099.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class QI milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;
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(3} In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(iHiv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b) (4)(i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having die opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler's control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1099.15 and the fluid 
cream product definition pursuant to
§ 1099.16; and

(7) In shrinkage assigned pursuant to 
§ 1099.41(a) to the receipts specified in 
§ 1099.41(a)(2) and in shrinkage 
specified in § 1099.41(b) and (c).

5. Section 1099.42 js amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1099.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class in utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at die nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and

then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1099.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a) (11) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows;

§ 1099.44 Classification of producer milk. 
* * * * *

(a)* * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
* * ’ * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1099.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the

handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
shall also be subject to the proration set 
forth in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

7. Section 1099.60 is amended by 
revising paragraph (g), and adding a 
new paragraph (h) to read as follows:

§ 1099.60 Handler’s value of milk for 
computing uniform price.
* . * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1099.76(c).

8. Section 1099.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1099.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated
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distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
+ * * * . *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1106— MILK IN THE 
SOUTHW EST PLAINS MARKETING 
AREA

1. Section 1106.15 is revised to read as 
follows:

§ 1106.15 Fluid milk product
(a) Except as provided in paragraph 

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and
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(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1106.16 is revised to read as 
follows:

§ 1106.16 Fluid cream product.
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1106.19 is added to read as 
follows:

§1106.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1106.13,1106.41 and
1106.52.

4. Section 1106.40 is revised to read as 
follows:

§ 1106.40 Classes of utilization.
Except as provided in § 1106.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1106.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;
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(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)-(iv) of this section
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that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler's control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1106.15 and the fluid 
cream product definition pursuant to
§ 1106.16; and

(7) In shrinkage assigned pursuant to 
§ 1106.41(a) to the receipts specified in 
§ 1106.41(a)(2) and in shrinkage 
specified in § 1106.41(b) and (c).

5. Section 1106.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows:

§ 1106.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at die nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class in utilization, and 
then to Class I utilization at such 
nonpool plant; and
* * * * *

6. Section 1106.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(viii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1106.44 Classification of producer milk.
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month; 
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(viii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(viii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk. 
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class JH, the pounds of 
skim milk in fluid milk products and 
products specified in § 1106.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such

receipts shall be allocated to classes of 
use in sequence beginning with Class HI 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph 
(a) (7) (viii) shall also be subject to the 
proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class ni use. 
* * * * *

7. Section 1106.60 is amended by 
removing “and” after the in 
paragraph (f), replacing the period after 
paragraph (g) with and adding new 
paragraphs (h) and (i) to read as follows:

§ 1106.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(h) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class IH price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(i) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the producer-settlement 
fund of another order under § 1108.76(c).

8. Section 1106.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1106.76 Payments by a handler 
operating a partially regulated distributing 
plant.
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially • 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to
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be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1108—MILK IN THE CENTRAL 
ARKANSAS MARKETING AREA

1. Section 1108.15 is revised to read as 
follows:

§ 1108.15 Fluid milk product
(a) Except as provided in paragraph 

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph

(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1108.16 is revised to read as 
follows:

§1108.16 Fluid cream product.
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1108.19 is added to read as 
follows:

§ 1108.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1108.13,1108.41 and
1108.52.

4. Section 1108.40 is revised to read as 
follows:

§ 1108.40 Classes of utilization.
Except as provided in § 1108.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1108.30 shall be classified as follows:

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or

diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;
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(4} In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator,

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1108.15 and the fluid 
cream product definition pursuant to
§ 1108.16; and

(7) In shrinkage assigned pursuant to 
§ 1108.41(a) to the receipts specified in 
§ 1108.41(a)(2) and in shrinkage 
specified in § 1108.41 (b) and (c).

5. Section 1108.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1108.42 Classification of transfers and 
diversions.
*  *  *  *  *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to -  
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1108.44 is amended by 
revising paragraph (a)(2), revising the

introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1108.44 Classification of producer milk.
* * * * *

(a)* * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month; 
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1108.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of

use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use.
* * * * *

7. Section 1108.60 is amended by 
replacing the period after paragraphs (d) 
and (f) with removing “and” after 
the in paragraph (e), replacing the 
period after paragraph (g) with and 
adding new paragraphs (h) and 'i) to 
read as follows:

§ 1108.60 Handler’s value of milk for 
computing uniform price.
* * * * *

(h) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(i) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the producer-settlement 
fund of another order under § 1108.76(c).

8. Section 1108.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1108.76 Payments by a handler 
operating a partially regulated distributing 
plant.
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;
(4)

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated
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distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
(b) * * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1T24— MILK IN THE PACIFIC 
NORTHW EST MARKETING AREA

i . Section 1124J.5 is revised to read as 
follows:

§ 1124.15 Fluid milk product.
(a) Except as provided in paragraph 

(b) of this section flu id  milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) ; The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey, and
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(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of die 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1124.16 is revised to read as 
follows:

§ 1124.16 Fluid cream product.
Fluid cream  product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing. 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1124.20 is added under the 
heading “Definitions” to read as follows:

§ 1124.20 Commercial food processing 
establishment.

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1124.13,1124.41 and 
1124.52

4. Section 1124.40 is revised to read as 
follows:

§ 1124.40 Classes of utilization.
Except as provided in 1 1124.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1124.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat;

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (e) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class IT milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;
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(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(e) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)-{iv) of this section
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that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1124.15 and the fluid 
cream product definition pursuant to
§ 1124.18; and

(7) In shrinkage assigned pursuant to 
§ 1124.41(a) to the receipts specified in 
§ 1124.41(a)(2) and in shrinkage 
specified in § 1124.41 (b) and (c).

5. Section 1124.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows, and removing 
paragraph (e):

§ 1124.42 Classification of transfers and 
diversions.
* * * * *

(d) * * * .
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and

then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1124.44 is amended by 
revising the introductory text of 
paragraph (a)(8), adding a new 
paragraph (a)(8)(viii) and amending 
paragraphs (a)(12) and (a)(13) by 
replacing the semicolon and colon 
respectively at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1124.44 Classification of producer milk.
* * * * *

(a) * * *
(8) Subtract in the order specified 

below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(8)(viii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(viii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(13) of this section 
on the same basis as concentrated milk.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(13) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph 
(a)(8)(viii) of this section shall also be 
subject to the proration set forth in this 
paragraph provided that the handler 
establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

7. Section 1124.60 is amended by 
removing "and” after the in 
paragraph (f), redesignating paragraph
(g) as (i) and adding new paragraphs (g) 
and (h) to read as follows:

§ 1124.60 Handler’s value of milk for 
computing uniform price. . 
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handier 
establishes a disposition of labeled 
reconstituted fluid milk products;

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1124.76(c); and
* * * * *

8. Section 1124.76 is amended by 
revising paragraphs (b)(3) and (b)(4) and 
by adding a new paragraph (c) to read 
as follows:

§ 1124.76 Payments by a handler 
operating a partially regulated distributing 
plant.
* * * * *

(b) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;

(4) From the value of such milk at the 
Class I price applicable at the location 
of the nonpool plant, subtract its value 
at the uniform price applicable at such 
location (not to be less than the Class III 
price), and add the amount obtained 
from multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(b)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid
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milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price), and the Class III price.

PART 1126—MILK IN THE TEXAS 
MARKETING AREA

1. Section 1126.15 is revised to read as 
follows:

§ 1126.15 Fluid milk product

(a) Except as provided in paragraph 
(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1126.16 is revised to read as 
follows:

§ 1126.16 Fluid cream product.

Fluid cream product means cream 
(other than plastic cream or frozen 
cream), including sterilized cream„ or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1128.21 is added under the 
heading "Definitions” to read as follows:

§ 1126.21 Commercial food processing 
establishment

Commercial fo o d  processing 
establishment means any facility other 
than a milk or filled milk plant* to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1126.13,1126.41 and
1126.52.

4. Section 1126,40 is revised to read as 
follows:

§ 1126.40 Classes of utilization.
Except as provided in § 1126.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1126.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section:

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class HI milk.

(b) Class II milk. Class H milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat,, fat substitutes, 
or 0 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of'verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, Ricotta 
cheese, fanners cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;
/ (iii) Aerated cream, frozen cream, sour 

cream and sour half-and-half, sour

cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by die handler of s u g Ii  

dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;
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(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1126.15 and the fluid 
cream product definition pursuant to
§ 1126.16; and

(7) In shrinkage assigned pursuant to 
§ 1126.41(a) to the receipts specified in 
§ 1126.41(a)(2) and in shrinkage 
specified in § 1126.41(b) and (c).

5. Section 1126.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) to 
read as follows:

§ 1126.42 Classification of transfers and 
diversions.
★  * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class Q utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1126.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(viii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1126.44 Classification of producer milk.
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(viii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(viii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1126.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * * .

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph 
(a)(7)(viii) of this section shall also be 
subject to the proration set forth in this 
paragraph provided that the handler 
establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

7. Section 1126.60 is amended by 
removing "and” after the in 
paragraph (f), replacing the period after 
paragraph (g) with replacing the 
period after paragraph (h) with and 
adding new paragraphs (i) and (j) to 
read as follows:

§ 1126.60 Handler’s value of milk for 
computing uniform price.
* * * * *

(i) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(j) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the producer-settlement 
fund of another order under § 1126.76(c).

8. Section 1126.78 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1126.76 Payments by handler operating 
a partially regulated distributing pliant 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class ffl price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not
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to be less than the Class III price) and 
the Class III price.
#• * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1131— MILK IN TH E CENTRAL 
ARIZONA MARKETING AREA

1. Section 1131.15 is revised to read as 
follows:

§ 1131.15 Fluid milk product.
(a) Except as provided in paragraph 

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content

2. Section 1131.16 is revised to read as 
follows:

§ 1131.16 Fiuid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat,

with or without the addition of other 
ingredients.

3. A new § 1131.19 is added to read as 
follows:

§ 1131.19 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses^such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk or associated 
producer milk diverted to commercial 
food processing establishments shall be 
subject to the same provisions relating 
to diversions to plants, including but not 
limited to, provisions in §§ 1131.12,
1131.13,1131.22,1131.41 and 1131.52.

4. Section 1131.40 is revised to read as 
follows:

§ 1131.40 Classes of utilization.
Except as provided in § 1131.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1131.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in*paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class IIm ilk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fiuid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and product s 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such
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dumping is no1, possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler's control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1131.15 and the fluid 
cream product definition pursuant to
§ 1131.16; and

(7) In shrinkage assigned pursuant to 
§ 1131.41(a) to the receipts specified in 
§ 1131.41(a)(2) and in shrinkage 
specified in § 1131.41(b) and (c).

5. Section 1131.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows:

§ 1131.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant pursuant to § 1131.22 
or from pool plants and other order 
plants shall be assigned, pro rata among 
such plants, to the extent possible first 
to any remaining Class I utilization, then 
to Class II utilization, and then to Class 
III utilization at such nonpool plant;

(vii) Receipts of bulk fluid cream 
products at die nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1131.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(viii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1131.44 Classification of producer milk.
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(viii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(viii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
★  * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class m, the pounds of 
skim milk in fluid milk products and 
products specified in § 1131.40(b)(1) in 
inventory at die beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class m  
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph 
(a)(7)(viii) of this section shall also be 
subject to the proration set forth in this 
paragraph provided that the handler 
establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of

use in sequence beginning with Class III 
use.
* * * * *

7. Section 1131.60 is amended by 
removing “and" after the in 
paragraph (e), replacing the period after 
paragraph (f) with and adding new 
paragraphs (g) and (h) to read as 
follows:

§ 1131.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of. 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1131.76(c).

8. Section 1131.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1131.76 Payments by handler operating 
a partially regulated distributing plant 
* * * .* * ■

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 

.distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class QI price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid
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milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1134—MILK IN THE WESTERN 
COLORADO MARKETING AREA

1. Section 1134.15 is revised to read as 
follows:

§ 1134.15 Fluid milk product.
(a) Except as provided in paragraph 

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1134.16 is revised to read as 
follows:

§ 1134.16 Fluid cream product.
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk

containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1134.20 is added under the 
heading “Definitions” to read as follows:

§ 1134.20 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in §§ 1134.12,1134.13,1134.41 
and 1134.52.

4. Section 1134.40 is revised to read as 
follows:

§ 1134.40 Classes of utilization.
Except as provided in § 1134.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1134.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (iHiv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such
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dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1134.15 and the fluid 
cream product definition pursuant to
§ 1134.16; and

(7) In shrinkage assigned pursuant to 
§ 1134.41(a) to the receipts specified in 
§ 1134.41(a)(2) and in shrinkage 
specified in § 1134.41 (b) and (c).

5. Section 1134.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1134.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any* 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and
* * * * *

6. Section 1134.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§1134.44 Classification of producer milk.

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
* * * * ' *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1134.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the probation set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
shall also be subject to the proration set 
forth in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of

use in sequence beginning with Class III 
use.
* * * * *

7. Section 1134.60 is amended by 
removing “and” after the in 
paragraph (f), replacing the period after 
paragraph (g) with and adding new 
paragraphs (h) and (i) to read as follows:

§ 1134.60 Handler’s value of milk for 
computing uniform price.
* *. * * *

(h) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(i) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the producer-settlement 
fund of another order under § 1134.76(c).

8. Section 1134.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1134.76 Payments by handler operating 
a partially regulated distributing plant 
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not
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to be less than the Class 111 price) and 
the Class III price.
♦  *  *  *  1 *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1135—MILK IN THE 
SOUTHWESTERN IDAHO-EASTERN 
OREGON MARKETING AREA

1. Section 1135.15 is revised to read as 
follows:

§ 1135.15 Fluid milk product.
(a) Except as provided in paragraph 

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1135.16 is revised to read as 
follows:

§ 1135.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk

containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1135.20 is added under the 
heading ‘‘Definitions” to read as follows:

§ 1135.20 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1135.13, and 1135.41.

4. Section 1135.40 is revised to read as 
follows:

§ 1135.40 Classes of utilization.
Except as provided in § 1135.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1135.30 shall be classified as follows:

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)—{iv) of this 
section that are dumped by a handler. 
The market admiiiistrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such
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dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1135.15 and the fluid 
cream product definition pursuant to
§ 1135.16; and

(7) In shrinkage assigned pursuant to 
§ 1135.41(a) to the receipts specified in 
§ 1135.41(a)(2) and in shrinkage 
specified in § 1135.41 (b) and (c).

5. Section 1135.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1135.42 Classification of transfers and 
diversions.
★  *  *  ★  *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and
* ★  * * *

6. Section 1135.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the semicolon at the end of the 
introductory text of paragraph (a) (12) 
with a period and adding the following 
sentences at the end of the introductory 
text of each paragraph, to read as 
follows:

§ 1135.44 Classification of producer milk.
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
*  *  *  *  *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, the pounds of skim milk in each 
of the following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1135.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
the proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products,

otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use. 
* * * * *

7. Section 1135.60 is amended by 
removing “and” after the in 
paragraph (e), replacing the period after 
paragraph (f) with and adding new 
paragraphs (g) and (h) to read as 
follows:

§ 1135.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(g) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(h) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1135.76(c).

8. Section 1135.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1135.76 Payments by a handler 
operating a partially regulated distributing 
plant.
* * * * *

(a)* * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant; 
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price
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applicable under the other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1137— MILK IN TH E EASTERN 
COLORADO MARKETING AREA

1. Section 1137.15 is revised to read as 
follows;

§ 1137.15 Fluid milk product.
(a) Except as provided in paragraph 

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1137.16 is revised to read as 
follows:

§ 1137.18 Fluid cream product
Fluid cream  product means cream 

(other than plastic cream or frozen

cream), including sterilized cream, or a 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1137.20 is added under the 
heading '‘Definitions” to read as follows:

§ 1137.20 Commercial food processing 
establishment.

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in §§1137.12,1137.13,1137.41 
and 1137.52.

4. Section 1137.40 is revised to read as 
follows:

§ 1137.40 Classes of utilization.
Except as provided in § 1137.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1137.30 shall be classified as follows:

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat: ■

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese,

Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in^bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) paragraphs 
(b)(4) (i)—(iv) of this section that are 
disposed of by a handler for animal 
feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)-{iy) of this 
section that are dumped by a handler. 
1116 market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler
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to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood; 
fire, or in a  similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of die quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1137.15 and the fluid 
cream product definition pursuant to
§ 1137.16; and

(7) In shrinkage assigned pursuant to 
§ 1137.41(a) to the receipts specified in 
§ 1137.41(a)(2) and in shrinkage 
specified in § 1137.41(b) and (c).

5. Section 1137.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows;

§ 1137.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class HI utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at die nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant* and 
* * * * *

6. Section 1137.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(vii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows;

§ 1137.44 Classification of producer milk.
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I foe pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to foe extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at foe beginning of foe month. 
This paragraph shall apply only if the 
pool plant was subject to foe provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
*  *  *  *  *

(7) Subtract in foe order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(vii) of this 
section, foe pounds of skim milk in each 
of foe following:
* * * * *

(vii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on foe same basis as concentrated milk,
*  *  *  *  *

(9) Subtract from foe pounds of skim 
milk remaining in each class, in series 
beginning with Class HI, foe pounds of 
skim milk in fluid milk products and 
products specified in § 1137.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that foe 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph (a)(7)(vii) 
of this section shall also be subject to 
foe proration set forth in this paragraph 
provided that foe handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products,

otherwise, such receipts shall be 
allocated to classes of use in sequence 
beginning with Class III use. 
* * * * *

7. Section 1137.60 is amended by 
removing “and" after the in 
paragraph (f), replacing foe period after 
paragraph (g) with and adding new 
paragraphs (h) and (i) to read as follows:

§ 1137.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(h) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than foe 
difference between foe Class I price 
applicable at foe location of the pool 
plant and foe Class HI price) by foe 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that foe handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(i) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to foe producer-settlement 
fund of another order under § 1137.76(c).

8. Section 1137.76 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1137.76 Payments by the handler 
operating a partially regulated distributing 
plant
*  *  *  *  *

(a) f  * *
(3) Subtract foe pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
foe marketing area from foe partially 
regulated distributing plant;
* * * * *

(5) Add foe amount obtained from 
multiplying foe pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by foe difference 
between foe Class I price applicable at 
foe location of foe partially regulated 
distributing plant less $1.00 (but not to 
be less than foe Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, foe Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to foe producer- 
settlement fund of foe order regulating 
foe producer milk used to produce the 
nonfluid milk ingredients at the 
difference between foe Class I price 
applicable under the other order at foe 
location of the plant where foe nonfluid



56, No. 226 /  Friday, November 22, 1991 /  Proposed Rules591 0 4  Federal Register /  Vol.

milk ingredients were processed {but not 
to be less than the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class HI price.

F AR T 1138— MILK IN TH E NEW 
MEXICO-WEST TEXAS MARKETING 
AREA

1. Section 1138.15 is revised to read as 
follows:

§ 1138.15 Fluid milk product
(a) Except as provided in paragraph 

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1138.16 is revised to read as 
follows:

§ 1138.16 Fluid cream product 
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a

mixture of cream and milk or skim milk 
containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1138.21 is added under the 
heading “Definitions’* to read as follows:

§ 1138.21 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in § § 1138.13,1138.41 and 
1138.53.

4. Section 1138.40 is revised to read as 
follows:

§ 1138.40 Classes of utilization.
Except as provided in § 1138.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1138.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
'Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese,

Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmiik 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4) (i)—(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4) (i)—(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler
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to maintain adequate records of such 
use. If advance notification of such 
dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1138.15 and the fluid 
cream product definition pursuant to
§ 1138.16; and

(7) In shrinkage assigned pursuant to 
§ 1138.41(a) to the receipts specified in 
§ 1138.41(a)(2) and in shrinkage 
specified in § 1138.41(b) and (c).

5. Section 1138.42 is amended by 
revising paragraphs (d)(2)(vi) and (vii) to 
read as follows;

§ 1138.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1138.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(viii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows;

§ 1138.44 Classification of producer milk.
* * * * *

(a) * * *
(2) Subtract from the total pounds of 

skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
* * * * *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(viii) of this 
section, the pounds of skim milk in each - 
of the following:
* * * * *

(viii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1138.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph 
(a)(7)(viii) of this section shall also be 
subject to the proration set forth in this 
paragraph provided that the handler 
establishes a disposition of 
concentrated or labeled reconstituted

fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

7. Section 1138.60 is amended by 
removing “and” after the in 
paragraph (f), replacing the period after 
paragraph (g) with and adding new 
paragraphs (h) and (i) to read as follows:

§ 1138.60 Handler’s value of milk for 
computing uniform price. 
* * * * *

(h) Subtract for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(i) Exclude, for pricing purposes under 
this section, receipts of nonfluid milk 
products that are distributed as labeled 
reconstituted milk for which payments 
are made to the producer-settlement 
fund of another order under § 1138.76(c).

8. Section 1138.78 is amended by 
revising paragraphs (a)(3) and (a)(5) and 
by adding a new paragraph (c) to read 
as follows:

§ 1138.78 Payments by handler operating 
a partially regulated distributing plant.
* * * * *

(a) * * *
(3) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;
* * * * *

(5) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(3) of this section by the difference 
between the Class I price applicable at 
the location of the partially regulated 
distributing plant less $1.00 (but not to 
be less than the Class III price) and the 
Class III price. For any reconstituted 
milk that is not so labeled, the Class I 
price shall not be reduced by $1.00. 
Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the 
nonfluid milk ingredients at the 
difference between the Class I price 
applicable under the other order at the 
location of the plant where the nonfluid
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milk ingredients were processed (but not 
to be less then the Class III price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for 
any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at the difference between the Class I 
price applicable under the other order at 
the location of the plant where the 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

PART 1139—MILK IN TH E GREAT 
BASIN MARKETING AREA

1. Section 1139.15 is revised to read as 
follows:

§ 1139.15 Fluid milk product
(a) Except as provided in paragraph 

(b) of this section fluid milk product 
means any milk products in fluid or 
frozen form containing less than 9 
percent butterfat, that are in bulk or are 
packaged, distributed and intended to 
be used as beverages. Such products 
include, but are not limited to: Milk, 
skim milk, lowfat milk, milk drinks, 
buttermilk, filled milk, and eggnog, 
including any such beverage products 
that are flavored, cultured, modified 
with added nonfat milk solids, sterilized, 
concentrated (to not more than 50 
percent total milk solids), or 
reconstituted.

(b) The term fluid milk product shall 
not include:

(1) Plain or sweetened evaporated 
milk, plain or sweetened evaporated 
skim milk, sweetened condensed milk or 
skim milk, formulas especially prepared 
for infant feeding or dietary use that are 
packaged in hermetically sealed 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey: and

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content.

2. Section 1139.18 is revised to read as 
follows:

§ 1139.16 Fluid cream product
Fluid cream product means cream 

(other than plastic cream or frozen 
cream), including sterilized cream, or a 
mixture of cream and milk or skim milk

containing 9 percent or more butterfat, 
with or without the addition of other 
ingredients.

3. A new § 1139.21 is added under the 
heading "Definitions” to read as follows:

§ 1139.21 Commercial food processing 
establishment

Commercial food processing 
establishment means any facility other 
than a milk or filled milk plant, to which 
bulk fluid milk products and bulk fluid 
cream products are disposed of, or 
producer milk is diverted, that uses such 
receipts as ingredients in food products 
and has no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages. Producer milk diverted to 
commercial food processing 
establishments shall be subject to the 
same provisions relating to diversions to 
plants, including but not limited to, 
provisions in §§ 1139.12,1139.13,1139.41 
and 1139.52.

4. Section 1139.40 is revised to read as 
follows:

§ 1139.40 Classes of utilization.
Except as provided in § 1139.42, all 

skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1139.30 shall be classified as follows:

(a) Class I  milk. Class I milk shall be 
ail skim milk and butterfat:

(1) Disposed pf in the form of a fluid 
milk product, except as otherwise 
provided in paragraphs (b) and (c) of 
this section;

(2) In packaged fluid milk products in 
inventory at the end of the month; and

(3) Not specifically accounted for as 
Class II or Class III milk.

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid 
cream product and any product 
containing artificial fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product, 
except as otherwise provided in 
paragraph (c) of this section;

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of or 
diverted to a commercial food processor 
if the market administrator is permitted 
to audit the records of the commercial 
food processing establishment for the 
purpose of verification. Otherwise, such 
uses shall be Class I;

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, farmers cheese, pot cheese, 
Creole cheese, and any similar soft, 
high-moisture cheese;

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen 
dessert mixes distributed and intended 
to be used in soft or semi-solid form;

(iii) Aerated cream, frozen cream, sour 
cream and sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt and any other semi-solid 
product resembling a Class II product;

(iv) Custards, puddings, pancake 
mixes, buttermilk biscuit mixes, 
coatings, batter, and similar products;

(v) Formulas especially prepared for 
infant feeding or dietary use (meal 
replacement) that are packaged in 
hermetically sealed containers;

(vi) Candy, soup, bakery products and 
other prepared foods which are 
processed for general distribution to the 
public, and intermediate products to be 
used in processing such prepared food 
products;

(vii) Any concentrated milk product in 
bulk fluid form that is not used to 
produce a product specified in 
paragraph (a) or (c) of this section; and

(viii) Any product not otherwise 
specified in this section.

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat:

(1) Used to produce:
(1) Cream cheese, and hard cheeses of 

types that may be shredded or grated 
and are not included in paragraph 
(b)(4)(i) of this section;

(ii) Butter, plastic cream, anhydrous 
milkfat and butteroil;

(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk fluid form that is used to produce a 
Class III product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b)(1) and 
paragraphs (b)(4)(i)-(iv) of this section 
that are disposed of by a handler for 
animal feed;

(4) In fluid milk products and in 
products specified in paragraph (b)(1) 
and paragraphs (b)(4)(i)-(iv) of this 
section that are dumped by a handler. 
The market administrator may require 
notification by the handler of such 
dumping in advance for the purpose of 
having the opportunity to verify such 
disposition. In any case, classification 
under this paragraph requires a handler 
to maintain adequate records of such 
use. If advance notification of such
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dumping is not possible, or if the market 
administrator so requires, the handler 
must notify the market administrator on 
the next business day following such 
use;

(5) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are destroyed or lost by a 
handler in a vehicular accident, flood, 
fire, or in a similar occurrence beyond 
the handler’s control, to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to the 
market administrator;

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1139.15 and the fluid 
cream product definition pursuant to
§ 1139.16; and

(7) In shrinkage assigned pursuant to 
§ 1139.41(a) to die receipts specified in 
§ 1139.41(a)(2) and in shrinkage 
specified in § 1139.41 (b) and (c).

5. Section 1139.42 is amended by 
revising paragraphs (d)(2) (vi) and (vii) 
to read as follows:

§ 1139.42 Classification of transfers and 
diversions.
* * * * *

(d) * * *
(2) * * *
(vi) Any remaining unassigned 

receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class II. utilization, 
and then to Class III utilization at such 
nonpool plant;

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class II utilization, then to 
any remaining Class III utilization, and 
then to Class I utilization at such 
nonpool plant; and 
* * * * *

6. Section 1139.44 is amended by 
revising paragraph (a)(2), revising the 
introductory text of paragraph (a)(7), 
adding a new paragraph (a)(7)(viii), 
revising paragraph (a)(9) and amending 
paragraphs (a)(ll) and (a)(12) by 
replacing the colon at the end of the 
introductory text of each paragraph with 
a period and adding the following 
sentences immediately thereafter, to 
read as follows:

§ 1139.44 Classification of producer milk.
* * * * *

(a ) * * *

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in:

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order;

(ii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
pool plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month;
*  *  - *  *  *

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, except as 
specified in paragraph (a)(7)(viii) of this 
section, the pounds of skim milk in each 
of the following:
*■ * # * *

(viii) Receipts of nonfat dry milk made 
from producer milk priced under any 
order that are reconstituted and 
distributed as labeled reconstituted fluid 
milk products shall be allocated to uses 
under paragraph (a)(12) of this section 
on the same basis as concentrated milk.
* * * * *

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1139.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(ii), (a)(5) and (a)(7)(i) 
of this section;
* * * * *

(11) * * * Skim milk in receipts of 
concentrated fluid milk products shall 
also be subject to the proration set forth 
in this paragraph provided that the 
handler establishes a disposition of 
concentrated or labeled reconstituted 
fluid milk products, otherwise, such 
receipts shall be allocated to classes of 
use in sequence beginning with Class III 
use.
* * * * *

(12) * * * Skim milk in receipts of 
concentrated fluid milk products and 
receipts specified in paragraph 
(a)(7)(viii) shall also be subject to the 
proration set forth in this paragraph 
provided that the handler establishes a 
disposition of concentrated or labeled 
reconstituted fluid milk products, 
otherwise, such receipts shall be

allocated to classes of use in sequence 
beginning with Class III use. 
* * * * *

7. Section 1139.60 is amended by 
adding new paragraphs (j) and (k) to 
read as follows:

§ 1139.60 Computation of handlers’ 
obligation to pool.
* * * * *

(j) Subtract, for reconstituted milk 
made from receipts of nonfluid milk 
products, an amount computed by 
multiplying $1.00 (but not more than the 
difference between the Class I price 
applicable at the location of the pool 
plant and the Class III price) by the 
hundredweight of skim milk and 
butterfat contained in receipts of 
nonfluid milk products that are allocated 
to Class I use, provided that the handler 
establishes a disposition of labeled 
reconstituted fluid milk products; and

(k) Exclude, for pricing purposes 
under this section, receipts of nonfluid 
milk products that are distributed as 
labeled reconstituted milk for which 
payments are made to the producer- 
settlement fund of another order under 
§ 1139.76(c).

§1139.61 [Amended]
8. Section 1139.61(a) is amended by 

changing the reference “(a) through (g),” 
to read “(a) through (g) and (j) and (k),”.

9 Section 1139.76 is amended by 
revising paragraphs (a)(l)(iii) and 
(a)(l)(v) and by adding a new paragraph
(c) to read as follows:

§ 1139.76 Payments by a handler 
operating a partially regulated distributing 
plant
* * * * . *

(a) * * *
(l) * * *
(iii) Subtract the pounds of 

reconstituted milk that are made from 
nonfluid milk products and which are 
then disposed of as route disposition in 
the marketing area from the partially 
regulated distributing plant;
* * * * *

(v) Add the amount obtained from 
multiplying the pounds of labeled 
reconstituted milk included in paragraph 
(a)(l)(iii) of this section by the 
difference between the Class I price 
applicable at the location of the partially 
regulated distributing plant less $1.00 
(but not to be less than the Class III 
price) and the Class III price. For any 
reconstituted milk that is not so labeled, 
the Class I price shall not be reduced by 
$1.00. Alternatively, for such disposition, 
payments may be made to the producer- 
settlement fund of the order regulating 
the producer milk used to produce the
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nonfluid milk ingredients at the 
difference between the Class I price 
applicable under die other order at the 
location of the plant where the nonfluid 
milk ingredients were processed (but not 
to be less than the Class HI price) and 
the Class III price.
* * * * *

(c) Any handler may elect partially 
regulated distributing plant status for

any plant with respect to route 
disposition of labeled reconstituted fluid 
milk products made from receipts of 
nonfluid milk ingredients assigned to 
Class I use. Payments may be made to 
the producer-settlement fund of the 
order regulating the producer milk used 
to produce the nonfluid milk ingredients 
at die difference between the Class I 
price applicable under the other order at

the location of the plant where die 
nonfluid milk ingredients were 
processed (but not to be less than the 
Class III price) and the Class III price.

Signed a t W ashington. DC, on: Novem ber 
6,1991 .
Daniel D. Haley,
Administrator.
[FR D oc. 91-27096 Filed 11-15-91 ; 2:00 pm]
BI LUNG CODE 34tO-C2-M
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DEPARTMENT OF DEFENSE

Corps of Engineers, Department of 
the Army

33 CFR Part 330

Final Rule for Nationwide Permit 
Program Regulations and Issue, 
Reissue, and Modify Nationwide 
Permits

a g e n c y : U.S. Army Corps of Engineers, 
DOD.
a c t io n : Final rule.

s u m m a r y : The Corps of Engineers is 
hereby amending its nationwide permit 
program regulations at 33 CFR part 330. 
The amendments will simplify and 
clarify the nationwide permit program 
and reduce the effort expended in 
regulating activities with minimal 
impacts.

The Corps is also reissuing the 
existing nationwide permits, some with 
modifications, issuing 10 new 
nationwide permits, and adding new 
conditions to all of the nationwide 
permits.
EFFECTIVE DATE: January 21,1992. 
ADDRESSES: Information can be 
obtained by writing to: The Chief of 
Engineers, U.S. Army Corps of 
Engineers, ATTN: CECW-OR, 
Washington, DC 20314-1000.
FOR FURTHER INFORMATION CONTACT: 
Mr. Sam Collinson or Mr. John Studt at 
(202)272-1782.
SUPPLEMENTARY INFORMATION: On April
10,1991, the Corps published its 
proposed revision to the Nationwide 
Permit Program regulations and its 
proposal to issue, reissue, and modify 
the nationwide permits (56 F R 14598). 
The changes were proposed with the 
intent to simplify and clarify die 
nationwide permit program and to 
reduce the effort expended in regulating 
activities with minimal impacts. In 
addition, we proposed to reissue the 
existing 26 nationwide permits, some 
with modifications, to issue 13 new 
nationwide permits, to add new 
conditions to all of the nationwide 
permits. A public hearing on the 
proposed rule and nationwide permits 
was held on May 10,1991, in 
Washington, DC. We received over 700 
comments in response to the proposed 
regulations and there were 17 speakers 
at the public hearing. In response to 
these comments, we made a number of 
revisions to the nationwide permit 
program regulations and to the 
nationwide permits.

The Corps is restructuring the 
regulations governing the nationwide 
permit (NWP) program. In addition, the

Corps is adopting changes that will 
allow the district engineer (DE) to assert 
a discretionary authority to modify, 
suspend, or revoke NWPs for individual 
activities; broaden the basis for 
asserting discretionary authority to 
include all public interest factors; 
provide that the DE require an 
individual permit whenever he 
determines that an activity would have 
more than minimal adverse 
environmental effects, either 
individually or cumulatively, or would 
be contrary to the public interest; and, 
modify the predischarge notification 
(PDN) process required by some NWPs.

The Corps is also reissuing the 
existing NWPs; issuing 10 new NWPs; 
modifying some of the existing NWPs; 
converting the best management 
practices (BMPs) to permit conditions to 
increase their enforceability; and, 
clarifying recurring questions about the 
applicability of some of the NWPs to 
certain situations.

Upon the expiration of the NWPs in 
five years from their effective date, we 
will remove appendix A from the CFR 
and issue the NWPs separately from the 
regulations governing their use. In this 
way, issuance of the NWPs will follow 
procedures similar to those for 
individual permits and regional general 
permits. Until the NWPs in appendix A 
are removed from the CFR, the proposed 
issuance, reissuance, modification, and 
revocation of NWPs would be published 
in the Federal Register concurrent with 
regional public notices issued by district 
engineers, to solicit comments and to 
provide the opportunity to request a 
public hearing. All comments would be 
included in the administrative record, 
and substantive comments addressed in 
a decision document for each NWP. The 
final decisions on the NWPs will be 
announced by publication in the Federal 
Register concurrent with regional public 
notices issued by district engineers.

All the changes taken together should 
result in an overall increase in 
protection of the aquatic environment 
and an overall decrease in workload. 
Any workload savings will be devoted 
to more efficient individual permit 
evaluation and increased enforcement 
and compliance activities.
Discussion of Public Comments and 
Changes
General Comments.
Part 330—Nationwide Permit Program

Section 330.1(a) (b)(c): Most 
commenters agree that the nationwide 
permits are a valuable tool in the 
regulatory program. The vast majority of 
comments were directed toward the 
procedures developed for implementing

this program. Our responses to the 
comments we received are listed in the 
appropriate sections of this preamble. 
Comments and responses to specific 
procedures and terms and conditions 
are addressed in the following sections 
of this preamble.

Section 330.1(d): We received a 
considerable number of comments on 
this portion of the proposed regulation. 
Many commenters supported our 
proposal to allow the Division and 
District Engineers to modify, suspend or 
revoke nationwide permits on a regional 
basis, or on a case-by-case basis for 
specific activities where the adverse 
environmental effects may be more than 
minimal or otherwise warranted by 
other factors of the public interest. A 
few commenters thought this would lead 
to a further expansion of the nationwide 
permit program. This was never our 
intent. In response to this concern we 
have made it clear in the regulation that 
the Division and District Engineers can 
not expand a nationwide permit but 
rather this provision can only be used to 
restrict or further limit a nationwide 
permit.

Many commenters thought that the 
provision to allow the District Engineer 
to consider all factors in the public 
interest as well as concerns for the 
aquatic environment would overly 
restrict the utility of the nationwide 
permits. Many of these same 
commenters recommended that we 
include an appeal procedure to the 
Division Engineer or Chief of Engineers 
in those cases where a District or 
Division Engineer has asserted 
discretionary authority, or that we 
should establish standards or a clear 
definition of the term “public interest 
factors.” We believe that neither of 
these are necessary since the public 
interest factors are discussed at length 
in the Corps’ regulations at 33 CFR parts 
320 and 325. We have full confidence in 
each District Engineer’s ability to apply 
the public interest factors fairly, since 
these factors are routinely considered in 
all individual permit applications. 
Further, in those cases where a District 
or Division Engineer has asserted 
discretionary authority, the proposed 
activity would still have an opportunity 
to receive approval through the 
individual permit process. However, we 
have revised the language of § 330.1(d) 
to clarify that the authority of Division 
and District Engineers is limited to 
restricting or limiting the use of 
nationwide permits where there is 
concern for the environment or other 
factors of the public interest. 
Discretionary authority is also discussed 
at 33 CFR 330.4(e) and 330.5.



Federal Register /  Vol. 56, No. 226 /  Friday, November 22, 1991 /  Rules and Regulations 59111

Section 330.1(e): Many commenters 
supported eliminating the natural 
resource agencies from the PDN review 
process while many others strongly 
objected to exclusion of state and 
federal agency review. Some felt that 
the “resource agencies” have 
professionals who are knowledgeable 
about local resources and that 
eliminating agency comments could 
adversely impact wetlands, wildlife and 
other aquatic resources. Other 
commenters indicated that the Corps is 
the most knowledgeable office 
concerning impacts from NWPs and is 
well equipped to conduct PDN reviews 
on its own. A few commenters had other 
suggestions regarding alternative 
notification procedures.

We continue to believe that the 
existing predischarge-notification 
process (PDN) must be modified 
because it has become extremely 
burdensome and that the natural 
resource agencies are generally not 
providing stibstantive, site-specific 
comments. Agency comments frequently 
merely cite regulations or policies 
governing alternatives analysis and/or 
mitigation policy. Furthermore, we 
believe that the interdisciplinary Corps 
regulatory staff is extremely 
knowledgeable of resource values and 
fully capable of evaluating impacts 
resulting from NWP activities. Over 70% 
(700) of the Corps regulatory personnel, 
nationwide, are natural resource 
scientists, many with advanced degrees. 
However, to assure that potential 
environmental impacts are not 
overlooked, the Corps is instituting at 
the “Notification" general condition 
(number 13) a mandatory process 
requiring notification of the natural 
resource agencies and solicitation of 
their comments. DEs are required upon 
receipt of a PDN to provide immediately 
(e.g. fax, overnight mail or other 
expeditious manner) a copy to the 
appropriate offices of the Fish and 
Wildlife Service, State natural resource 
or water quality agency, EPA, and (if 
appropriate) National Marine Fisheries 
Service. With the exception of NWP 37, 
these agencies will then have 5 calendar 
days from the date the material is 
transmitted to telephone the DE if they 
intend to provide substantive, site- 
specific comments. If so contacted by an 
agency, the DE will wait an additional 
10 calendar days before making a 
decision on the PDN. The DE will fully 
consider agency comments received 
within the specified time frame, but will 
provide no response to the resource 
agency. Applicants are encouraged to 
provide the Corps multiple copies of 
PDNs to expedite agency notification.

Some commenters indicated that the 
number of PDNs is expanding and that 
this fact makes the NWP program more 
complex, confusing, and time- 
consuming. Other commenters stated 
that the PDN process will add to the 
burden already experienced by Corps 
staff. Another commenter felt that it 
would speed review by reducing the 
number of parties involved.

We agree that the increased number 
of PDNs will increase workload for 
Corps regulatory staff. However, this 
increase will be offset by a reduction in 
the number of actions requiring 
individual permits, by a simplified PDN 
procedure, by eliminating proposed PDN 
requirements for two proposed NWPs, 
and by eliminating two proposed NWPs 
which would have required a PDN.

Many commenters supported the 30- 
day requirement for a decision on PDNs. 
However, some felt that a specific time 
limit should be established for 
requesting additional information to 
complete the notification and several 
asked for clarification of the information 
required for a PDN. A few commenters 
requested a 60-day review period. 
Another commenter requested that any 
decision to take discretionary authority 
be in a written letter which provides 
specific reasons for the decision.

We believe that the language as 
adopted is reasonable and provides 
adequate protection against 
unreasonable delays. The provision for 
a decision within 30 days has been 
retained. The requirements for a PDN 
are found in General Condition 13 and 
further clarification is not needed.

A few commenters indicated that the 
requirement for a wetland delineation 
on NWPs imposes an unreasonable 
burden on applicants and it is the 
government’s responsibility to 
determine the scope of its jurisdiction. 
Some commenters stated that the Corps 
should provide a delineation within 30 
days, if the applicant’s delineation is 
disputed. Another commenter 
recommended that a delineation report 
be submitted with all wetland 
delineations furnished by the 
prospective permittee. Several 
commenters suggested deleting 
reference to the Federal Manual since it 
is controversial and has not been 
adopted by public notice and comment 
for rule making.

We agree in principle that determining 
jurisdiction is, ultimately, the 
government’s responsibility. However, 
the Corps does not have the resources to 
provide timely wetland delineations in 
all cases. Accordingly, the applicant 
must submit a wetland delineation to 
assure a timely decision. Further, we

disagree that all wetland delineations 
submitted to the Corps should include a 
detailed report. We believe that the 
degree of documentation necessary to 
review a wetland delineation will be 
dependent upon the site conditions of 
the property under review. Further, the 
amount of data collection necessary to 
prepare a wetland délinéation report is 
appropriately discussed in the Federal 
Manual. We also disagree with deleting 
reference to the Federal Manual, since 
we have specifically included the phrase 
“or current method being used by the 
Corps” to recognize and ensure that the 
appropriate method will be utilized if 
the current wetland delineation manual 
is revised.

Some commenters recommended that 
the Corps institute a simple reporting 
requirement to provide data necessary 
to determine cumulative impacts of 
NWPs and whether PDNs should be 
required in the future. Another 
commenter suggested that PDNs should 
be voluntary to allow proponents to 
determine applicability of NWPs to their 
projects, while others favored adding 
PDN requirements to all NWPs.

We disagree that a simple reporting 
requirement would be successful in 
obtaining necessary data for cumulative 
impact assessment. We also disagree 
with adding PDN requirements to all 
NWPs. We believe that neither 
approach would be reasonable or 
practical, since they add significant 
workload requirements to our limited 
staff resources and unnecessarily 
burden the public with reporting 
activities that clearly have only minimal 
adverse effects on the environment. 
Applicants can request a determination 
of the applicability of NWPs at any time 
regardless of PDN requirements.

The PDN process is necessary for 
certain NWPs and we have retained it, 
where appropriate, to ensure that only 
minimal adverse environmental effects 
will occur.

A number of commenters objected to 
the language advising applicants that an 
activity may proceed, in most cases, 
without notifying the DE because they 
fear an increase in unauthorized 
activities. Other commenters stated that 
specific enforcement provisions should 
be included in this section to address 
the failure of applicants to provide 
required notification prior to starting the 
discharge.

We disagree that advising applicants 
that they may proceed, in most cases, 
without notifying the DE will increase 
the number of unauthorized activities. 
This procedure has been in effect since 
the NWPs were first issued by the Corps 
in 1975. Further, there is no evidence



59112 Federal Register /  Vol. 56, No. 226 /  Fridays November 22, 1991 /  ^ules^and^Regulations^

that this has resulted in a substantial 
number of unauthorized activities. We 
agree, however, that language should be 
included in § 330.1(c) which addresses 
failure to provide timely and accurate 
notification. This Section has been 
amended to specifically allow the DE 
the discretion to authorize a discharge 
after-the-fact, after considering whether 
the failure to provide notification was 
knowing or intentional or other 
indications of the need for a penalty.

A few commenters suggested that 
§ 330.4(c)(6) and 330.4(d)(6) be modified 
to require that the 30 day notification 
period begin when the notification is 
submitted rather than after Section 401 
certification or coastal zone 
management consistency is received. An 
NWP decision would then be 
conditional upon receipt of the 
appropriate state determination.

We agree with this approach. The 
denial of Section 401 certification or 
coastal zone management consistency 
results in denial of authorization under 
NWPs without prejudice until the state 
has provided an individual certification 
or consistency determination 
concurrence. The Corps will begin and 
complete its review of a PDN within 30 
days and notify the prospective 
permittee that the proposed activity 
qualifies for the NWP, is denied without 
prejudice, and will be authorized when 
the prospective permittee furnishes the 
Corps with an individual 401 water 
quality certification or waiver and/or 
with a CZM consistency concurrence or 
presumed concurrence. Sections 
330.4(c)(6) and 330.4(d)(6) are being 
adopted accordingly.

Section 330.1(f): A few commenters 
objected to requiring the DE to review 
ail incoming applications to determine if 
they comply with a nationwide permit. 
However, this procedure is currently a 
routine aspect of the DE s review of an 
application package for completeness. 
Furthermore, it is unreasonable to 
require an applicant to proceed through 
the individual permit process where the 
activity can be appropriately authorized 
by a general permit.

As such, we have retained the 
language of this section.

Section 330.1(g): We received no 
substantive comments on this section, 
and we have retained the language as 
proposed.

Section 330.2(a): Several commenters 
requested that we define the term 
“public interest factors”. We believe this 
term is sufficiently described at 33 CFR 
320.4. In addition, a few commenters 
recommended that we include a 
definition of “ordinary high water” in 
this section. This term is currently 
defined at 33 CFR 328.3(e) and is

applicable to this part. Therefore, we 
have not included a definition of that 
term in this section.

Several commenters requested that 
we define the term "minimal” as used in 
the context of the regulatory program. 
The word “minimal” is not defined 
anywhere within the regulatory 
program. The determination of 
“minimal” adverse environmental 
effects is left to the discretion of the DE. 
The District represents the most 
knowledgeable office concerning the 
aquatic resources within that particular 
region, and the DE is therefore the most 
capable of assessing relative impacts 
that would result from activities 
authorized under the NWP program. 
Each District is unique in regard to its 
aquatic resources and the effect of 
regulated activities. As such, what 
constitutes minimal adverse 
environmental effects can vary 
significantly from state to state, county 
to county, watershed to watershed as 
well as district to district. Obviously, the 
factors utilized by the DE in the decision 
making process must be evaluated 
based upon the environmental setting of 
the District and the project itself. Given 
this variability, the term “minimal” 
would be difficult to define with any 
utility on a. nationwide basis.

Section 330.2(b) Nationwide Permit: 
We received no substantive comments 
on this section. We have retained the 
language as proposed.

Section 330.2(c) Authorization: A few 
commenters favored the procedures in 
the regulation for written verification of 
NWP compliance; however, they 
recommended that the notification 
procedure at § 330.1(e) be modified to 
include a requirement for a response 
from the DE within 30 days. A few 
commenters suggested that this 
verification of compliance with the 
terms and conditions of all NWPs 
should be mandatory. We have not 
included this requirement for all NWPs, 
since we believe it is unnecessary. 
Furthermore, this recommendation 
would defeat the purpose of the NWP 
program, which is to reduce the effort 
expended in regulating activities with 
minimal adverse environmental effects. 
One commenter referred to the addition 
of activity-specific conditions or 
regional conditions as being the 
equivalent of discretionary authority. 
This is correct, and we agree with this 
conclusion. Regional or project specific 
conditions can be added by a Division 
or District Engineer to ensure 
compliance with the terms and 
conditions of an NWP or to assure that 
the adverse environmental effects both 
individually and cumulatively are

minimal (see 33 CFR 330.5(c)&(d) and 33 
CFR 330.6(a)).

Section 330.2(d) Headwaters: Some 
commenters from the Southwestern 
United States expressed concern that 
the current and proposed definition of 
headwaters does not adequately protect 
ephemeral and intermittent waters. 
Among these commenters there was 
confusion as to whether the 
establishment of five cubic feet per 
second (5 cfs) for 50 percent of the time 
represented when a dry stream is 
flowing or on an annual basis. A 
recommendation was made to calculate 
headwaters during those periods when 
flow is occurring, and not on an annual 
basis. This option for the District 
Engineer was adopted on July 19,1977, 
to allow the DE to establish the 
demarcation point for the headwaters 
based on the median rather than the 
average flow. A median flow of five 
cubic feet per second means that 50% of 
the time the flow is greater than five 
cubic feet per second and 50% of the 
time the flow is less than this value. This 
approach was added to recognize that 
streams with highly irregular flows, such 
as those occurring in the western 
portion of the country, could be dry at 
the “headwaters” point for most of the 
year and still average, on an annual 
basis, a flow of five cubic feet per 
second because of high volumes, flash 
flood type flows which greatly distort 
the average. Furthermore, we recognize 
that using the median flow for an entire 
year in streams that have no stream 
flow for over half the year but with 
flows greater than 5 cfs for several 
months would also distort the average. 
Accordingly, we have modified the 
wording under the definition of 
headwaters to clarify the intent of the 
headwaters calculation for such streams 
is to be based on the median flow, but 
including a provision that the median be 
based on the six wettest months (they 
do not have to be consecutive) to more 
realistically represent the headwaters. 
In addition, regarding the concern 
expressed over the protection of 
ephemeral and intermittent streams we 
encourage District and Division 
Engineers, where individual and 
cumulative adverse environmental 
effects would be more than minimal, to 
exercise discretionary authority to 
require individual permits and thereby 
effectively move the point for 
authorization by NWP 26 upstream of 
the 5 cfs point. It should also be noted 
that precision is not required in 
establishing the five cubic feet per 
second point. The definition allows the 
DE to use approximate means to 
compute it. The drainage area that will
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contribute an average annual flow of 
five cubic per second can be estimated 
by approximating the proportion of the 
average annual precipitation that is 
expected to find its way into the stream. 
Having the area that will produce this 
flow, the five cubic feet per second point 
can be approximated from drainage area 
maps.

As stated in the definition found at 
§ 330.2(d), headwaters are those waters, 
including adjacent wetlands, upstream 
of the point on the river or stream (i.e. a 
surface tributary) at which the average 
annual flow is less than 5 cubic feet per 
second (5 cfs).

A surface tributary system may 
consist of either, a.) defined channel or 
dendritic (tree-like, branching) 
arrangement of channels with adjacent 
wetlands, or b.) part of a large 
continuum of waters or wetlands. In 
tributary systems where there exists one 
or more defined channels, any wetlands 
which are not isolated should be 
considered adjacent to the 
waterbody(s). In these cases, the 
determining factor as to which of the 
waterbodies the wetland should be 
considered adjacent to should be the 
level of influence between the 
waterbody and the adjacent wetland. 
The waterbody which has the greatest 
hydrologic influence or exchange with 
the wetland is the one to which it is 
considered adjacent.

In systems where there is a broad 
continuum of wetlands, all are 
considered adjacent to the major 
waterbody to which it is contiguous.
This type of broad system should not be 
dissected for purposes of determining 
where the 5 cfs point does or does not 
exist as it is all hydrologically and 
ecologically part of the same system and 
should be treated as a whole. Where 
linear wetlands with defined stream 
channels connect to a stream of greater 
than 5 cfs or to a broad continuum of 
wetlands adjacent to a stream of greater 
than 5 cfs, the portion of the linear 
wetlands that are to be considered 
headwaters is that portion which has 
the greatest influence or exchange with 
the defined stream channel upstream of 
the 5 cfs point.

Section 330.2(e) Isolated Waters: Two 
commenters recommended that we 
establish a distance limit for adjacency. 
We believe that this would be an 
unreasonable approach due to the 
potential variability of the factors 
utilized in establishing adjacency for 
each individual project such as man
made barriers and natural river berms. 
Some commenters recommended that 
the term “interstate waters or” be 
included within the definition of isolated 
waters to be consistent with the current

definition. We agree with this 
recommendation. Furthermore, we 
believe our proposal was not entirely 
clear in defining isolated waters. 
Accordingly, we have not adopted the 
proposed definition of the term “isolated 
waters”. Instead, we have decided to 
retain the existing definition, which does 
include the phrase “interstate waters 
or”. However, we did further clarify the 
existing definition to more clearly state 
what we intended in the proposed rule.

For the purposes of NWP 26, we have 
defined isolated waters to be waters of 
the United States that are not part of a 
“surface tributary system” to interstate 
waters or navigable waters of the 
United States. A surface tributary 
system includes the waterbody itself, as 
well as any waters of the United States, 
including wetlands, that are adjacent to 
the waterbody. Adjacent wetlands 
include those that are separated from 
the river, stream, or other waterbody by 
man-made or natural barriers such as 
dikes, roads, river berms, or beach 
dunes. Thus, a water of the United 
States is isolated only when it meets the 
following conditions: it is nontidal, not 
part of an interstate or navigable water 
or tributary thereof, and not adjacent to 
such waters.

Section 330.2(f) Filled Area: Some 
commenters appear to have 
misinterpreted the intent of this 
definition, particularly in regard to 
pipeline installation. They interpret the 
phrase “eliminate or cover" to imply 
permanency, and this may lead to 
misapplication of the definition to 
pipeline projects where fill is only 
temporarily sidecast. A filled area which 
is eliminated or covered as a direct 
result of a discharge, whether 
permanent or temporary, is the focus of 
the jurisdictional determination. In the 
case of pipeline installation in a section 
404 water, the filled area is the wetland 
or water covered by utility line backfill 
or bedding material and the area 
covered by the temporary sidecasting of 
trench material. We have carefully 
considered all comments we received 
concerning this section, and have 
determined that the language is 
sufficiently clear and appropriate. 
Accordingly, we have retained the 
language as proposed.

Section 330.2(g) Discretionary 
authority: Two commenters requested 
clarification of the term “modification”, 
within the context of discretionary 
authority, to clarify that modification 
results in additional conditioning of the 
permit making it more restrictive. 
Although we never intended the 
language found at Section 330.1 to allow 
expansion of NWP coverage, we have

added language to clarify this term (See 
section 330.1(d)).

Section 330.2(h) Terms and conditions: 
We received no substantive comments 
on this section and have retained the 
language as proposed.

Currently serviceable (proposed at 
section 330.2(i)): Several commenters 
requested clarification of the two-year 
limit expressed in NWP 3. We have 
decided to delete this definition since 
the term is only applicable to NWP 3, 
and we believe that it is sufficients 
defined within the text of thafNWP. 
Additionally, the language within NWP 
3 has been reworded to clarify the 
phrase “two years", as it applies to that 
NWP.

Section 330.2(i) Single and complete 
project (proposed at section 330.2(j)): 
One commenter objected to the 
statement that multiple crossings of the 
same waterbody could be considered a 
single and complete project, and further 
that all the crossings should be totaled 
to determine the affected acreage for 
compliance with the NWP. Some 
commenters felt the definition of single 
and complete was biased against large 
scale development. They recommended 
that we allow districts to develop 
separate guidelines for large scale 
projects which would define separate 
sections or phases of a development as 
single and complete, provided they had 
a separate time schedule for 
development, consisted of at least 20 
acres of land, and did not impact the 
same headwater or isolated water more 
than once. A recommendation was also 
made to develop an acceptable ratio 
calculation on the acreage filled to the 
project acreage. These 
recommendations were determined to 
be unreasonable, due to the variability 
in the quantity and quality of aquatic 
resources between regions and 
individual projects. Many commenters 
objected to the definition of single and 
complete, particularly as it pertains to 
linear projects. The basis for their 
objections involved the potential for 
cumulative adverse environmental 
effects associated with multiple 
crossings along a single waterway or 
wetland, resulting in a cumulative loss 
of habitat and wetland fragmentation. 
Suggested recommendations to 
eliminate cumulative impacts under the 
NWP included deleting the latter portion 
of the definition which discusses linear 
projects. Another suggestion was to 
entirely re-define “single and complete.” 
Several commenters requested that we 
define “distant locations,” or exclude it 
from the definition as it is an ambiguous 
term. We do not agree with the 
practicability of defining “distant
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locations.” Situations will occur where a 
linear project crosses separate 
waterbodies or the same waterbody at 
distant locations and does comply with 
the terms and conditions of the NWP 
and does not result in adverse effects on 
the environment, either individually or 
cumulatively.

On the other hand, a DE has authority 
to assert discretionary authority to add 
project-specific conditions to reduce the 
adverse effects on the environment to 
the minimal level or to require the 
prospective permittee to apply for 
authorization under an individual 
permit. This decision by the DE can be 
based upon concerns for adverse effects 
on the environment or other factors of 
the public interest.

The purpose of separating out “linear 
protects”, within the text of the 
definition for “single and complete 
project” was to effectively implement 
the NWP program by reducing the effort 
expended in regulating activities with 
minimal impacts. It was never our 
intention to encourage the use of this 
definition to justify piecemealing of 
projects. It is the responsibility of each 
DE to assure against piecemealing 
through the appropriate use of 
discretionary authority. We believe that 
this procedure will assure effective and 
efficient administration of the NWP 
program.

Accordingly, we have adopted this 
definition a3 proposed but reorganized 
to make it clearer.

We have learned that, in certain 
situations, developers have purchased 
large properties including substantial 
areas of wetlands, and then have 
subdivided those properties into smaller 
parcels, and sold the parcels intending 
that each individual parcel could be 
filled under the authority of NWP 26. 
Such subdivision projects constitute an 
abuse of NWP 26 which was never 
intended by the Corps, and which 
cannot be reconciled with the 
limitations of the Clean Water Act 
section 404(e). The new language added 
in NWP 26 states that, in the future, a 
subdivision created after October 5, 
1984, will be treated in its entirety as a 
single and complete project for purposes 
of the pre-discharge notification and the 
ten-acre limit of NWP 26, unless 
exempted by the DE under specified 
circumstances; this should prevent the 
abuse of the NWP described above. The 
determination to allow the exemption 
for subdivisions is a discretionary 
decision on the part of the DE, and one 
which will only apply to a limited 
number of subdivisions. The date of 
October 5,1984, was selected because 
on that date the one-acre and ten-acre 
limits were added to NWP 26. This rule

recognizes the fact that most 
subdivisions are really unified projects, 
where each separate lot or parcel is 
often inter-related with the other lots 
and with the subdivision streets, 
utilities, etc. On the other hand, we 
recognize that in some situations tracts 
of land have been divided and sold in 
circumstances which clearly are not 
abuses of NWP 26. We expect the DEs 
to use their sound judgement while 
applying this rule, and we have provided 
the DEs with discretion to exempt any 
subdivision or parcel thereof where an 
exemption would be appropriate. DEs 
should ensure that enforcement of this 
regulation does not lead to unfair or 
unreasonable burdens for individual lot 
owners, and should assert the 
discretionary authority wherever 
necessary to ensure respect for this 
regulation.

Section 330.2(j) Special aquatic sites 
(proposed at section 330.2(k)): One 
commenter suggested that the definition 
of special aquatic sites should be 
expanded to include all habitats where 
State or Federally listed rare, 
threatened, or endangered species are 
known to occur. We disagree with this 
recommendation since it includes all 
habitats, and is not limited to those 
habitats recognized as special aquatic 
sites. A few commenters requested more 
precise definitions for riffle and pool 
complex, sanctuaries and refuges. One 
commenter appeared to misinterpret the 
definition of special aquatic sites, as 
they questioned how to distinguish 
wetlands identified in the Federal 
Manual from these special aquatic sites. 
It should be noted that wetlands are a 
special aquatic site and are included as 
part of that definition. The definition of 
special aquatic sites we are using for 
NWPs is found in EPA regulations at 40 
CFR 230.40-230.45. We have added the 
term to this regulation for additional 
information only. To clarify this intent 
we have included a reference to EPA’s 
regulations.

Section 330.3 (a) and (b): Two 
commenters stated that language should 
be added to indicate that activities 
permitted by prior regulations continue 
to be authorized by the proposed NWPs, 
while another commenter questioned 
what was meant by the language 
"unless the activities are modified”. 
Activities which were authorized by 
previous NWP authorizations continue 
to be authorized. However, 
modifications of previously authorized 
activities may result in more than 
minimal adverse environmental effects. 
We believe this language is appropriate, 
and have retained it as proposed.

Another commenter suggested that we 
move this section to appendix A with

the nationwide permits. We believe that 
the location of this section is 
appropriate and have retained it at 
section 330.3.

Section 330.4(a) and (b): Most of the 
comments we received in response to 
these sections expressed concerns of 
NWPs being used to override the local 
approval process. We disagree with this 
concern, although we did include a 
minor rewording of this section 
regarding state and local approvals for 
clarification.

Section 330.4 (c): The majority of 
comments objected to our authorization 
of NWP activities in a state that has 
denied the 401 water quality 
certification for a particular NWP. It 
was further added that the denial of 401 
water quality certification for a 
particular NWP should automatically 
require processing of an individual 
permit application. We believe that the 
denial of 401 water quality certification 
should not be the sole basis for requiring 
an individual permit application for 
activities which would otherwise 
comply with the terms and conditions of 
a nationwide permit. Denial of state 
water quality certification does not 
necessarily mean that adverse 
environmental effects will occur. Rather, 
it indicates that the state standards 
have not been met. Thus, when the state 
standards are met, (i.e. an individual 401 
certification issued) the NWP 
authorization should be available to the 
prospective permittee. To assure that 
more than minimal adverse 
environmental effects do not occur, it is 
specifically noted that the DE may 
exercise his discretionary authority in 
those cases where the adverse effects 
on the environment either individually 
or cumulatively would be more than 
minimal or where the DE has concerns 
for other factors of the public interest.

Several commenters requested that 
for those NWPs requiring notification, 
the 30-day review period should 
commence immediately upon receipt of 
the notification rather than upon receipt 
of the 401 water quality certification.
We agree with this recommendation as 
previously discussed in section 330.1(e) 
and have so modified the language of 
this section.

Several states indicated that a final 
determination could not be made until 
the final regulations have been 
published or the Corps submits a 
request for final certification for review 
and comment. In response to these 
comments, it should be noted that the 
states will have an opportunity to make 
a final decision on certification of the 
NWPs upon publication of the final 
regulation.
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Section 330.4(d): Several states 
indicated that a final determination 
could not be made until the final 
regulations have been published or the 
Corps submits a final consistency 
determination for review and comment. 
In response to these comments, it should 
be noted that the states, will have an 
opportunity to make a decision on 
consistency determination of the NWPs 
upon publication of the final regulation.

Several commenters objected to any 
activities being authorized under an 
NWP in states which have previously 
disagreed with the coastal zone 
management consistency determination 
for that NWP. We believe that a 
disagreement with coastal zone 
management consistency should not be 
the sole basis for requiring an individual 
permit application for activities which 
would otherwise comply with the terms 
and conditions of a nationwide permit. 
We have made only minor revisions to 
this section since it is specifically noted 
that the DE may exercise his 
discretionary authority in those cases 
where the adverse effects oh the 
environment would be more than 
minimal or where the DE has concerns 
for other factors of the public interest.

Several commenters requested that 
for those NWPs requiring notification, 
the 30-day review period should 
commence immediately upon receipt of 
an individual coastal zone management 
consistency determination. We agree 
with this recommendation as previously 
discussed in section 330.1(e) and have 
so modified the language of this section.

In 1990, section 307(c)(1) of the CZMA 
was amended to require that Federal 
agency activities within or outside the 
coastal zone that affect any land or 
water use or natural resource of the 
coastal zone shall be carried out in a 
manner which is consistent to the 
maximum extent practicable with the 
enforceable policies of the approved 
state coastal zone management 
programs. This amendment was 
intended to reverse the Supreme Court 
decision in California v. Watt which 
found that an activity must be within the 
coastal zone in order to “directly affect” 
the coastal zone. However, this 
amendment does not change the long 
standing position of the Department of 
the Army that, for the purposes of the 
NWPs, activities occurring wholely 
within one state need not receive CZM 
consistency agreement from adjacent 
states.

Section 330.4(e): Many commenters 
recommended that we include an appeal 
procedure to the Division Engineer or 
Chief of Engineers in those cases where 
a District or Division Engineer has 
asserted discretionary authority. We

believe that an appeal process would be 
unmanageable and burdensome to both 
the Corps and the public. Furthermore, 
even where discretionary authority has 
been asserted to require an individual 
permit, the activity would still have an 
opportunity to receive approval through 
the individual permit process. As such, 
we have not provided any appeal 
procedures for this section.

Section 330.4(f): Some commenters 
requested that we enter into section 7 
consultation relative to the Nationwide 
Permit Program. We have decided that a 
section 7 consultation is not required 
since the program specifically does not 
authorize any activity that jeopardizes 
the continued existence of a threatened 
or endangered species, or destroys or 
adversely modifies the critical habitat of 
such species. The regulations as written 
provide the appropriate procedure 
where the permittee, or other source, 
notifies the DE that such impacts might 
occur.

Several commenters requested that 
for those NWPs with notification 
requirements that the resource agencies 
should be included in that process. We 
have decided to provide notice to the 
resource agencies during the notification 
process. Further discussion of this issue 
can be found in our discussion for 
Appendix A.

Many commenters objected to the use 
of the word “proposed” in the phrase 
“species proposed for such designation” 
as being too vague and undefined. 
However, this term is used in the 
Endangered Species Act and is used in 
that context.

Section 330.4(g): Several commenters 
considered that the NWP program is 
inconsistent with the National Historic 
Preservation Act (NHPA) or 36 CFR 800, 
Protection of Historic Properties. We 
have determined that the NWP 
condition at appendix A complies with 
the requirements of the NHPA and is 
consistent with 36 CFR 800 as 
implemented by 33 CFR 325 appendix C.

Several commenters requested a 
definition of a “reasonable opportunity 
to comment” for awaiting replies from 
the SHPO. The procedures for providing 
the SHPO and the ACHP a reasonable 
opportunity to comment on the effects of 
Corps permit actions on historic 
properties are addressed in 33 CFR 325 
appendix C. To be consistent with 
appendix C we have reworded this 
section to clarify that compliance with 
appendix C is required.

Several commenters objected to the 
term “potentially eligible for listing” as 
being too ambiguous and uncertain and 
requested clarification. It is our intent to 
require reporting on important 
properties that the prospective permittee

has reason to believe may be eligible for 
the National Register of Historic Places 
so that we could take into account their 
eligibility and the impacts on such 
properties. We do not believe that 
reporting should be limited to properties 
that were listed or determined eligible 
for the National Register. In an effort to 
clarify this point we have decided to use 
the phrase “which the prospective 
permittee has reason to believe may be 
eligible for listing.” We recognize there 
is still some uncertainty in this term. 
However, if the prospective permittee 
has any doubt about the historic 
significance of the property to be 
affected by the proposed project, he 
should contact the State Historic 
Preservation Officer (SHPO) for more 
information. If the SHPO believes that 
the property may be eligible, the 
prospective permittee must notify the 
DE. Appendix A has been revised to 
reflect this change.

A few commenters questioned why 
we made a distinction between Federal 
permittees and non-federal permittees in 
this section. It should be noted that 
Federal permittees must comply with the 
provisions of Section 106 of the National 
Historic Preservation Act and will 
follow their own procedures to comply 
with the Act. While the Federal 
permittee’s procedures will normally 
satisfy the NHPA, this does not remove 
the Corps responsibility to ensure that 
the Federal permittee’s action also 
satisfies the Corps responsibilities under 
the NHPA.

Section 330.5(a): One commenter 
suggested that § 330.5 should be placed 
in appendix A with the NWPs. The 
inference was that the format was 
confusing and applicants would only 
read appendix A regardless of 
references. One commenter requested 
that an NWP could not be modified 
without input from resource agencies.
We do not agree that applicants will 
only read appendix A. And further, if an 
NWP is modified, the modification must 
comply with the procedures specified in 
§ 330.5, which provides for public 
review and comment.

Section 330.5(b): Two commenters 
stated that the date of issuance and the 
effective date were unclear. One 
commenter requested that the notice, 
procedure, and proposals to issue, 
modify, or reissue NWPs should include 
the state agency responsible for water 
quality certification. One commenter 
suggested that it should be just as easy 
to ask for revocation of a permit as it is 
to issue the permit. One commenter 
suggested that the Chief of Engineers 
should respond in writing within 30 days 
with the results of his consideration of
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newly proposed NWPs to the person 
who proposes a new permit conditions, 
or changes to existing NWPs. One 
commenter stated that the procedures 
appear unworkable and recommended a 
sequential procedure to finalize the 
NWPs before regional conditions are 
developed.

The effective date of the NWPs will 
be clearly stated when they are 
published by the Chief of Engineers. We 
see no need to require the state agency 
responsible for water quality 
certification to be included in the public 
notice. We will leave this decision to the 
Division Engineer if he determines it is 
beneficial to include the state agency in 
the public notice. The procedure for 
revocation of an NWP, should this be 
deemed appropriate, are actually easier 
than issuance since documentation 
under NEPA and 404(b)(1) compliance 
analysis would not be required. A public 
notice and opportunity for a public 
hearing would be required to obtain 
public comment. We do not agree that 
the Chief of Engineers should be 
required to respond within 30 days to 
the person who proposes a new permit, 
conditions, or changes to existing 
NWPs. The correspondence will be 
acknowledged but not necessarily 
within 30 days or by the Chief of 
Engineers. We do not agree that 
sequencing is required to include 
regional conditions to the NWP. Any 
conflicts that may develop during final 
issuance of an NWP can be resolved 
and regional conditions modified, 
deleted, or added before final 
publication of the NWPs.

Section 330.5(c): Several commenters 
requested that a grand-fathering period 
from one to two years be specified for 
those who have commenced work or 
made substantial commitments in 
reliance on an existing NWP. One 
commenter suggested that the Division 
Engineer retain the authority to modify, 
suspend, or revoke an NWP for a 
specific geographic area while another 
commenter suggested that only the Chief 
of Engineers could revoke an NWP on a 
state level. One commenter requested 
that Executive Order 12630 should be 
followed, stating that the NWP being 
modified, suspended, or revoked could 
be considered a taking where an 
applicant may have established vested 
rights in a project based on the NWP 
authorization.

We agree that the grandfather period 
needs to be specified to avoid confusion 
and to be consistent. Therefore, the 
word “equitable” has been deleted and 
a grand-fathering period, if appropriate, 
will be as specified in | 330.6(b). We do 
not agree that discretionary authority

should not be delegated to either the 
Division Engineer or District Engineer. 
The Division Engineer and the District 
Engineer are capable of making these 
decisions as demonstrated by previous 
determinations. Exercising discretionary 
authority does not constitute a taking of 
property for which compensation is due. 
The decision by a Division or District 
Engineer to assert discretionary 
authority is based on a determination 
that the adverse environmental effects 
either individually or cumulatively 
would be more than minimal or that 
there are other concerns for the public 
interest that would be more 
appropriately evaluated in a regional 
general permit or an individual permit 
application. Further, asserting 
discretionary authority is not a final 
decision since the proposed project 
would have the opportunity to receive 
approval as a regional general permit or 
an individual permit.

Section 330.5(d): Several commenters 
were in favor of the District Engineer’s 
authority to modify, suspend, or revoke 
a specific activity's authorization under 
an NWP. Several commenters requested 
that the Division Engineer retain 
discretionary authority as a check and 
balance. Several commenters were 
concerned that no public notice was 
being issued when the District Engineer 
exercised his discretionary authority. 
Several commenters requested that an 
appeal process should be included in the 
NWP program when the District 
Engineer exercises discretionary 
authority.

We disagree that the exclusive right 
to exercise discretionary authority 
should be retained with the Division 
Engineer. Division Engineers have 
agreed with the District Engineers' 
recommendations ninety-five percent of 
the time. The five percent where the 
Division Engineer has not agreed with 
the District Engineer is not sufficient 
reason to retain discretionary authority 
with the Division Engineer. There seems 
to be some confusion as to the District 
Engineer’s exercising discretionary 
authority for a specific activity’s 
authorization under an NWP. The 
exercising of discretionary authority is 
for an individual activity and not 
regional or statewide. Therefore, there is 
no need to issue a public notice. In the 
event that a DE asserts discretionary 
authority to require an individual permit 
application, a public notice of the 
subsequent application would be 
published by the DE. We have not 
included an appeal procedure for 
discretionary authority. We believe that 
an appeal procedure would be 
unnecessary and burdensome, and

further, the assertion of discretionary 
authority by a DE does not represent a 
final decision, since the activity in 
question may still be authorized by an 
individual permit.

Section 330.6(a): Most commenters 
recommended that when a DE is 
requested to verify an NWP 
authorization by a permittee, that the DE 
should be required to respond to the 
permittee with a written confirmation 
within 30 days of receipt of such 
request. Other commenters incorrectly 
assumed that notification for all NWPs 
was mandatory.

Since all NWP activities (except those 
requiring PDNs) are authorized without 
the requirement to notify the Corps, the 
DE’s written verification is considered a 
service to the public. Therefore, we have 
not provided a specific time limit for DE 
verification of NWPs. However, we 
have indicated that the DE will respond 
as promptly as his workload priorities 
allow. Because of the dynamic nature of 
the section 404 program, the intent of the 
two-year time limit on written 
verifications is to allow for appropriate 
adjustments or clarifications in 
jurisdiction, policy and procedure. 
Furthermore, we are changing the 
wording of the paragraph to clarify that 
the verification is valid for a period of 
no more than two years, unless the NWP 
is modified, suspended, or revoked, such 
that the activity would no longer comply 
with the terms and conditions of the 
NWP. In these cases the provisions of 
§ 330.6(b) will apply for those activities 
which have commenced or are under 
contract to commence.

Another commenter suggested that we 
add a “grandfather” provision to 
§ 330.6(b) for activities authorized by 
NWP #26 so that re-verification of the 
NWP authorization would not be 
required as a result of the NWP 
reissuance; unless the proposed activity 
would no longer comply with the terms 
and conditions of any modifications (i.e. 
acreage limits) in the final regulations. . 
We recognize that many activities 
authorized by the existing NWPs will be 
unaffected by any changes in this 
regulation. As such, we have included 
language in this section to clarify that a 
verification letter written by the DE 
confirming authorization under an NWP 
continues to be valid beyond the date of 
the NWP expiration and any subsequent 
reissuance or modification, provided the 
reissuance or modification does not 
affect the activity's compliance with the 
NWP. It should be further noted that this 
provision will be applicable to all 
activities authorized by NWPs. We have 
also added a subparagraph to this 
section to provide, in situations where a
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state has denied 401 water quality 
certification and/or did not agree with 
the Corps CZM consistency 
determination, for verification of 
activities subject to the prospective 
permittee satisfying the 401 water 
quality certification and/or CZM 
consistency concurrence requirements 
of 33 CFR 330.4(c) and/or 33 CFR 
330.4(d).

Section 330.6(b): Two commenters 
indicated that the language concerning 
expiration of the NWPs in this section is 
not consistent with the language found 
in 33 CFR 330.5(b). These commenters 
also questioned the need for the 
language stating that work completed 
under the authorization of an NWP 
continued to be authorized under the 
NWP. One commenter requested that 
the DE should be allowed to extend the 
expiration date for a project that has 
been commenced beyond the 12 month 
time limit. If acreage limits are revised, 
the commenter indicated that previously 
approved projects that exceed the 
revised acreage limits would have to 
apply for a new individual permit.

We agree that the language 
concerning expiration of the NWPs may 
have been confusing. To clarify this 
point, we have clarified the language of 
this regulation to indicate that the NWPs 
will expire five years from the effective 
date, unless sooner modified or revoked. 
At the time of publication, the effective 
date of the NWPs will be specified. The 
commenters appear to have mistakenly 
believed that the NWPs only authorize 
construction. As with individual permits, 
the NWPs authorize not only 
construction, but also continued 
maintenance and operation of any 
structure or fill completed under such 
authorization. We believe that 12 
months from the expiration, 
modification, or revocation of an NWP 
is a reasonable amount'of time to 
complete a project that has been 
previously authorized, and as such, we 
have not extended this time limit.

Section 330.6(c): Most commenters 
objected to multiple use of NWPs 
(“stacking”) saying that the policy 
would allow more than minimal adverse 
environmental effects by piecemeal and 
cumulative filling. Some commenters 
objected because allowing multiple use 
of NWPs on a single project site would 
prejudice future applications on the 
same property. Still others believed that 
the concept of more than minimal and 
single and complete project were not 
adequately defined. Reference is made 
to 33 CFR 330.2 for the definition of 
single and complete project and the 
preamble language on 330.2(i).

We disagree with the commenters and 
are retaining the proposed wording of

§ 330.6(c). If an activity authorized by an 
NWP is likely to occur independently of 
a large single and complete project, 
considerations of fairness and equity 
require that it be allowed. The Corps is 
involved in regulating many projects 
where there is, in fact, independent 
utility for a portion of a project where an 
NWP would authorize activities which 
would allow the activity to go forward. 
In such cases there is often an 
additional portion of the project which 
would need an individual permit.

However, the portion that would be 
allowed by NWP would proceed 
whether or not the additional portion of 
the overall project were authorized. We 
believe this position is supported by the 
NEPA case law. Those commenters’ 
concerns that adverse environmental 
effects may be more than minimal 
should be alleviated by the requirement 
that the same NWP can only be used 
once for a single and complete project, 
except for linear projects. Furthermore, 
where a DE believes that adverse 
environmental effects are more than 
minimal he may invoke his discretionary 
authority to add project specific 
conditions or to require an individual 
permit application.

Section 330.6(d): Many commenters 
objected to this section, suggesting that 
combining NWPs and individual permits 
would constitute piecemealing, and 
requested that activities with portions 
requiring an individual permit should be 
evaluated as a whole under the 
individual permit review. They 
suggested that fragmentation would 
increase cumulative adverse impacts 
and eliminate options for improvement 
to proposed projects. Several 
commenters suggested that combining 
the NWP would preclude decisions on 
individual permits based on complaints 
of “substantial commitments” with 
regard to financial obligations. We do 
not agree that the combining of NWPs 
and individual permits necessarily 
constitutes piecemealing. There are 
many situations where a portion of an 
overall project that only involves 
adverse environmental effects covered 
by an NWP would be built (i.e., have 
independent utility) with or without 
associated activities that may require an 
individual permit In such cases it would 
be inequitable to delay a decision on the 
NWP pending a decision on the 
individual permit. The proposed 
language requires that the individual 
permit documentation must include a 
discussion of the adverse environmental 
effects of the entire project, including 
related activities authorized by NWP.
The applicant must understand that 
authorization of an NWP will not 
prejudice the decision on an individual

permit regardless of financial 
commitments.

Appendix A to Part 330—Nationwide 
Permits and Conditions

We have moved the nationwide 
permits and their required conditions 
from 33 CFR 330.5 (a) and (b) to a new 
appendix A. We have reissued the 26 
existing nationwide permits, some with 
modifications, and have issued 10 new 
nationwide permits, rather than the 13 
proposed. In addition, we have added 
the existing best management practices 
now found at 33 CFR 330.6 as conditions 
to the nationwide permits and have 
added two new conditions. We have 
reserved the NWP numbers 29, 30, 31, 
and 39. They will be used for any new 
proposed NWPs after notice and 
opportunity for public comment in 
accordance with 33 CFR 330.5.

Nationwide permits (NWPs) are a 
type of general permit issued by the 
Chief of Engineers and designed to 
regulate certain activities having 
minimal adverse effects on the 
environment both individually and 
cumulatively, in a manner entailing 
little, if any, delay or paperwork. If the 
project does not comply with the terms 
and conditions of the NWP and can not 
be or is not modified to comply with the 
terms and conditions of the NWP, then 
the proposed project is not authorized 
by NWP but may be evaluated for 
authorization under a regional general 
permit or an individual permit. These 
nationwide permits are proposed, 
issued, modified, reissued (extended) 
and revoked from time to time after 
opportunity for public notice and 
comment. Proposed new NWPs or 
modification to or reissuance of existing 
NWPs will be adopted only after public 
comment, the opportunity to request a 
public hearing, and a finding of 
compliance with applicable standards. 
The Corps will give full consideration to 
all comments received prior to reaching 
a final decision.

General Comments

Many commenters generally 
supported the NWP program because it 
allows the Corps to focus resources on 
activities with greater adverse 
environmental effects. Some disagreed 
that the NWPs will result in a decrease 
in overall workload. Many commenters 
felt that the terms and conditions of 
some of the NWPs were too vague and 
needed to be clarified. Some felt that 
clear standards for the use of mitigation 
are needed. One commenter requested 
that forms should be used for the 
information required for condition 13. 
Many of the NWPs are being clarified.
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Form ENG 4345 may be used for 
notification.

A majority of the commenters who 
were opposed to the NWP program were 
opposed because they believe that the 
program will contribute to wetland 
losses and the destruction of wildlife 
habitat, and that the program is contrary 
to the President’s goal of no net loss of 
wetlands. We support the President’s 
goal of no net loss of wetlands. Wetland 
losses under the nationwide permit 
program have been substantially 
reduced from the program’s inception in 
1977. This reduction in adverse effects 
continues and the proposed changes will 
result in additional substantial reduction 
in adverse effects over the 1986 
nationwide permit program. Although 
there will be continued small losses of 
wetlands under the nationwide permit 
program, the net losses of wetlands and 
wildlife habitat will be minimal. 
Concerns for local types or areas of 
wetlands and other local concerns 
should be directed to the appropriate 
DEs for possible exclusion through the 
use of discretionary authority or 
regional conditions.

Many of the commenters 
recommended that the Corps develop a 
system to monitor and assess 
cumulative adverse environmental 
effects to wetlands under the NWP 
program. The Corps has enhanced its 
efforts in recent years to monitor and 
assess cumulative adverse effects to 
wetlands under the NWP program and 
we intend to continue to improve this 
effort.

Several of the commenters were 
concerned that removing the NWPs from 
the CFR would complicate the 
administration of the NWP program, 
make it less enforceable, confuse the 
public, and might not comply with the 
Administrative Procedure A ct We 
disagree, and upon the expiration of the 
NWPs in five years from their effective 
date, will remove appendix A from the 
CFR and issue the NWPs separately 
from the regulations governing their use. 
Until the NWTs in appendix A are 
removed from the CFR, the proposed 
issuance, reissuance, modification, and 
revocation of NWPs will be published in 
the Federal Register concurrent with 
regional public notices issued by district 
engineers. After the NWPs are removed 
from the CFR, the Chief of Engineers 
and district engineers will issue public 
notices to solicit comments and to 
provide the opportunity to request a 
public hearing. All comments will be 
included in the administrative record, 
and substantive comments addressed in 
a decision document for each NWP. The 
final decisions on the NWPs wiU be

announced by the Chief of Engineers 
concurrent with regional public notices 
issued by district engineers.

One commenter suggested that we 
change the language in the first sentence 
of appendix A from "optional” to 
“mandatory.” One commenter thought 
that the changes to the NWP program, 
including the addition of new NWPs, 
would undermine state and local efforts 
to regulate activities and that 
consistency is needed. Another was 
concerned about the applicability of old 
RGLs when the new NWPs are issued. 
The term “optional” nationwide permit 
is intended to indicate that a 
prospective permittee is not necessarily 
required to proceed under the terms of 
an NWP but at his option may apply for 
an individual or regional general permit. 
It should be noted, however, that the 
introduction to appendix A has been 
rewritten to clarify the mandatory 
nature of the permit conditions if a 
prospective permittee chooses to 
undertake an activity authorized by an 
NWP. We believe that the program will 
not undermine any state or local efforts 
to regulate wetlands and that 
consistency is enhanced by the 
nationwide permit program. RGLs 
addressing NWP matters have been 
captured in the nationwide permit 
regulation and are no longer applicable.

All the changes taken together should 
result in an overall increase in 
protection of the aquatic environment 
and an overall decrease in workload. 
Any workload savings will be devoted 
to more efficient individual permit 
processing and increased enforcement 
and compliance activities.

Mitigation
Many commenters objected to 

allowing the DE to consider mitigation 
to reduce, "buy down” or “write down” 
the adverse environmental effects of a 
proposed NWP activity to the minimum 
impact level. Many commenters 
indicated that requiring mitigation is 
contradictory with the presumption that 
NWP actions do not have more than 
minimal individual or cumulative 
adverse environmental effects. Many 
commenters further requested that the 
DE should be required to make the 
minimal impact determination prior to 
considering any proposed mitigation. 
Many commenters objected that the 
sequencing requirement (to consider 
avoidance, minimization and only then 
compensation) has not been included in 
the NWP Program. Others also objected 
that the mitigation requirements of the 
NWP Program are not consistent with 
the Army/EPA Memorandum of 
Agreement on Mitigation, dated 
February 1,1990.

Concerning the Mitigation Options 
discussed in the April 10,1991 Federal 
Register notice, three times as many 
commenters favored Mitigation Option 2 
over Mitigation Option i .  Many of the 
commenters who favored Option 2 
supported the concept that mitigation 
should only be required if the DE 
determines that resources need to be 
conserved. Some commenters 
recommended that mitigation 
development should be left to the 
discretion of the applicant. Others 
requested that the DE should be 
required to coordinate with other 
Federal and state resource agencies to 
determine what is appropriate and 
practicable mitigation.

Many commenters requested that 
criteria for appropriate and practicable 
mitigation should be included in the 
mitigation discussion. Others requested 
a discussion of how to determine when 
mitigation is practicable. Many other 
commenters requested that guidance be 
included to assist prospective permittees 
in developing appropriate mitigation 
proposals.

In response to the comments 
concerning whether the DE should allow 
an activity to proceed under a relevant 
NWP when the mitigation reduces the 
adverse environmental effects to the 
minimal level (the “buy down” or “write 
down” concept), we believe it is indeed 
appropriate for the DE to consider 
mitigation in determining whether the 
proposed activity will result in no more 
than a minimal level of adverse 
environmental effects. While the 
Memorandum of Agreement on 
Mitigation between the Army and the 
EPA applies only to standard 
(individual) permits, it specifically 
provides for the concept of mitigation to 
reduce adverse environmental effects. 
The Council of Environmental Quality’s 
National Environmental Policy Act 
Implementing Regulations and the 
section 404(b)(1) Guidelines also provide 
for using mitigation to reduce adverse 
environmental effects prior to 
determining whether the effects are 
significant. Section 230.7(b)(1) of the 
section 404(b)(1) Guidelines do not 
require that general permits (including 
nationwide permits) comply with 
§ 230.10(a) (alternatives analysis) of the 
404(b)(1) Guidelines. An alternative 
analysis which includes consideration of 
off-site alternatives is not required for 
evaluating projects under the 
nationwide permit process. On the other 
hand, it is appropriate to avoid and 
minimize impacts on-site and to use 
other forms of mitigation to reduce 
adverse environmental effects of 
nationwide permit activities to the
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minimal impact level. In summary, the 
net impact concept regarding the 
determination of minimal is consistent 
with NEPA, the Army/EPA Mitigation 
MOA and the section 404(b)(1) 
Guidelines as they pertain to general 
permits.

After considering the comments 
received on Mitigation Options, we have 
determined that a modified version of 
Mitigation Option 2 is appropriate for 
the nationwide permit program. DEa 
should use the following procedure in 
evaluating nationwide permit proposals 
that might require a mitigation analysis 
prior to determining whether the 
proposed activity is authorized by a 
particular nationwide permit

In reviewing an activity under the 
notification procedure, the DE will first 
determine whether the activity will 
result in more than minimal adverse 
environmental effects. The prospective 
permittee may, at his option, submit a 
proposed mitigation plan with the 
predischarge notification to expedite the 
process, and the DE will consider any 
optional mitigation the applicant has 
included in the proposal in determining 
whether the net effect of the proposed 
work is minimal. The DE will follow the 
notification procedures and will 
consider any comments from Federal 
and state agencies concerning the need 
for mitigation to reduce the project’s 
adverse environmental effects to a 
minimal leveL If the DE determines that 
the activity complies with the terms and 
conditions of the NWP, he will notify the 
nationwide permittee and include any 
conditions he deems necessary.

If the DE determines that the adverse 
effects of the proposed work are more 
than minimal, then he will notify the 
prospective permittee either: (1) That the 
project does not qualify for 
authorization under the NWP and 
instruct the applicant on the procedures 
to seek authorization under an 
individual permit; or (2) that the project 
is authorized under the nationwide 
permit subject to the permittee 
submitting a mitigation proposal that 
would reduce the adverse 
environmental effects to the minimal 
level. This mitigation proposal must be 
approved by the DE in writing prior to 
commencing work. It will be optional 
whether the DE notifies the Federal and 
state resource agencies of the mitigation 
proposal. These agencies will submit 
iheir comments on what they consider to 
be appropriate mitigation in their 
response to the original predischarge 
notification. The DE will not be required 
to commence a second 30-day 
notification procedure. If the net adverse 
environmental effects of the project

(with the mitigation proposal) are 
minimal, the DE will provide a timely 
response to the applicant informing him 
that the project can proceed under the 
terms and conditions of the nationwide 
permit.

DEs are encouraged to provide 
information in appropriate 
circumstances to the public on what 
they will normally consider to be 
appropriate mitigation for determining 
what constitutes minimum adverse 
environmental effects in certain 
situations and/or for certain wetland 
types.

Several commenters supported 
mitigation banking and the trust fund 
concept, while several other 
commenters objected to one or both 
concepts. One commenter requested 
that clear guidelines should be required 
for the use of mitigation banks or trust 
funds. Another commenter suggested 
that regional mitigation banking 
strategies should be developed. Several 
commenters indicated that mitigation 
banking should only be considered as a 
last resort after minimization, 
restoration, creation and enhancement 
have been exhausted. One commenter 
recommended that monitoring and 
utilizing evaluation methodologies 
should be performed regularly to 
account for losses and gains at banks. 
Finally one commenter favored 
mitigation banks because they are better 
than having numerous small wetland 
mitigation projects.

We believe that mitigation banking 
and utilizing trust funds are acceptable 
methods of mitigating for adverse 
impacts that might result from the use of 
nationwide permits. Due to the minor 
nature of adverse environmental effects 
caused by activities authorized by 
nationwide permits, both of these 
concepts are excellent methods of 
mitigating for numerous small projects. 
Furthermore, appropriate utilization of 
mitigation banks for numerous small 
discharges is better for the environment 
because mitigation banks can result in 
large blocks of contiguous wetlands that 
perform many functions. Appropriate 
methods of utilizing these concepts 
should be determined regionally, 
although we expect to provide further 
national guidance in the future.
Need for EIS

A few commenters felt that the 
nationwide permit program as a whole 
is a major Federal action significantly 
affecting the quality of the human 
environment and that an EIS should be 
prepared. Some felt that all or some of 
the nationwide permits would result in 
more than minimal adverse 
environmental effects, and that the

Corps had no evidence to support its 
preliminary determination otherwise. 
One commenter was concerned that 
secondary impacts have not been 
considered. In response, we have made 
a final determination that this action 
does not constitute a major Federal 
action significantly affecting the quality 
of the human environment. In addition, 
environmental documentation has been 
prepared for each proposed nationwide 
permit. This documentation includes an 
environmental assessment and, where 
relevant, a section 404(h)(1) Guidelines 
compliance review. Copies of these 
documents are available for inspection 
at the office of the Chief of Engineers 
and at each Corps district office. The 
NEPA documents demonstrate that the 
NWPs comply with the requirements for 
issuance under general permit authority. 
This includes consideration that the 
nationwide permits which may have a 
potential to cause more than minimal 
adverse effects on the environment have 
been conditioned to require notification 
to the DE. In this way, we have insured 
that activities will not occur under the 
NWPs which would cause more than 
minimal adverse effects on the 
environment. Secondary and cumulative 
impacts have been considered in the 
documentation.

Nationwide Permits

1 Aids to Navigation. One commenter 
requested that this NWP be conditioned 
to comply with its state CZM plan. 
Another commenter requested that 
predischarge notification be added to 
this NWP so that applicants could be 
advised that a permit is required from 
that State. 33 CFR 330.4(a)(2) states that 
the NWPs do not obviate the need to 
obtain other Federal, state, or local 
authorizations required by law. We 
disagree that there is a need to add 
further conditions. As such we have 
retained the proposed wording.

2. Structures in Artificial Canals: One 
commenter suggested that the term 
“artificial canal” is interpreted by some 
to include channelized natural areas and 
these should be clearly excluded in the 
proposed language. Another commenter 
supported limiting the NWP to 
structures serving only single-family 
residences and suggested that structures 
which interfere with water circulation 
be excluded. Another commenter stated 
that artificial canals may support 
important habitats for fish and wildlife 
and suggested that the NWP should 
state that structures that may directly 
impact vegetated wetlands or 
productive water bottoms are not 
authorized.
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It is a valid concern that the term 
artificial canal may be interpreted by 
some to include channelized natural 
areas. However, we believe that our 
district personnel will have the 
resources to distinguish between the 
two. In accordance with 33 CFR 322.5(g) 
structures in previously authorized 
canals would have been considered 
under applications for the original canal 
work. In grandfathered canals or in 
cases where structures may not have 
been considered, the District Engineer 
may use discretionary authority to 
evaluate structures if more than minimal 
impacts are anticipated. Therefore, we 
do not find it necessary to limit 
structures to those only serving single
family residences. General condition 4 
of appendix A to part 330 states, in part, 
that “no activity may substantially 
disrupt the movement of those species of 
aquatic life indigenous to the 
waterbody. We believe that this 
condition will ensure that adverse 
impacts to aquatic life will not occur or 
if they may occur will be a basis for 
discretionary authority by the DE.

3. M aintenance: We received a wide 
range of comments on this proposed 
nationwide permit. While a few 
commenters objected to this nationwide 
permit stating that it was too broad, 
others commented that it was too 
restrictive. However, the majority of 
comments were generally supportive of 
our proposed changes. Many favored the 
clarification of “currently serviceable” 
to allow two years for the repair or 
replacement of those structures and fills 
damaged or destroyed by storms, fire, 
floods or other discrete events. Several 
commenters indicated that the proposed 
NWPs contained confusing language 
and requested that we define or clarify 
the terms “current safety standards”, 
“substantial change”, “minor 
deviations” and “within the past two 
years”. We agree that the two-year time 
limit and the term “substantial change” 
may have been confusing to some so we 
have reworded the provision for the 
two-year time limit for repair or 
replacement for certain structures and 
fills to clarify our intent, and we have 
deleted the term “substantial change”. 
However, experience has shown that all 
structures and fills require maintenance 
periodically. As a part of this 
maintenance effort it is important to 
note that improvements in technology 
and concerns for public safety warrant 
minor deviations for repair and 
replacemerit activities. As such, we have 
retained the terms “current safety 
standards” and “minor deviations” to 
provide the flexibility necessary for this 
nationwide permit to keep pace with

construction technology and public 
safety. As with all nationwide permits, 
activities performed under this 
nationwide permit must comply with the 
terms and conditions of the nationwide 
permit. Further, it should be noted that 
the DE has the authority to further 
modify or restrict this nationwide permit 
or to assert discretionary authority over 
any specific activity where the adverse 
environmental effects are more than 
minimal.

4. Fish and Wildlife Harvesting, 
Enhancement, and Attraction Devices 
and Activities: As a part of the proposed 
modification of this nationwide permit, 
we were seeking comments on whether 
to add small aquaculture activities to 
this nationwide permit. In response to 
this, we received many comments that 
objected to the addition of small 
aquaculture activities to this nationwide 
permit, while other commenters, 
including some state agencies requested 
that we define this term before we seek 
public comments. However, a few 
commenters suggested that we include 
small-scale shellfish aquaculture 
activities since this activity has a long 
and successful tradition. We agree that 
traditional clam and oyster farming and 
harvesting activities have only minimal 
adverse environmental effects. In fact, 
these activities themselves are 
environmentally sensitive and are 
dependent upon a healthy aquatic 
environment for their continued success. 
As such, we have added shellfish 
seeding to this nationwide permit 
provided this activity does not occur in 
wetlands or vegetated shallows. 
However, after reviewing the comments 
we received in response to the term 
“small aquaculture activities,” we have 
decided not added other aquaculture 
activities to this nationwide permit. 
However, we believe that these types of 
activities can be accomplished in most 
cases with minimal adverse effects on 
the environment, including the aquatic 
environment, and may be appropriate 
for a regional general permit under 
certain conditions.

5. Scientific Measurement Devices: 
Most of those who commented on this 
permit agreed to the added activities. A 
few were concerned that there was no 
description of what would be 
considered as a “small” weir or flume, 
and structures might be permitted that 
would interfere with migratory fish. To 
address these issues we have limited the 
quantity of fill for small weirs and 
flumes to 25 cubic yards consistent with 
the limits imposed by nationwide permit 
18. Also we have required a notification 
on those small weirs and flumes 
requiring a discharge of more than 10

cubic yards of fill material. Such 
notification requirement should provide 
the opportunity for a review of those 
activities large enough to affect 
migratory fish. Furthermore, general 
condition 4 has been modified to reduce 
potential disruption of migratory fish.

6. Survey Activities: Some of those 
commenting misunderstood that the 
nationwide permit specifically does not 
authorize discharges associated with 
drilling, roads, and well pads. A second 
concern was killing aquatic organisms, 
especially endangered species, by the 
blast shock during seismic tests. The 
NWP is clear that drilling, roadway and 
well pads are not authorized. The 
district engineer must be guided by the 
presence or absence of endangered 
species habitat in his consideration to 
regionally condition or take 
discretionary authority over seismic test 
operations involving discharges.
General condition II requires that the 
permittee notify the DE if any listed 
species or critical habitat might be 
affected or is in thé vicinity of the 
project. In such cases, no work shall 
begin on the activity authorized by the 
NWP until the permittee is notified by 
the DE.

7. Outfall Structures: Several 
commenters recommended that this 
nationwide permit should not apply to 
activities exempt under NPDES, such as 
some stormwater outfalls, or in states 
that have not assumed responsibilities 
under NPDES from the EPA. Others 
stated that review of outfall structures 
under both NPDES and this nationwide 
permit were negligent in recognizing the 
requirements for review under the 
NHPA. It was recommended that the 
Corp obtain clearance from the 
appropriate SHPO prior to any written 
nationwide permit verification.

In response to the above comments, 
we refer to the “notification” procedure 
required for this NWP. The DE may add 
conditions on a case-by-case basis for 
any activity where it is determined that 
conditions are necessary to satisfy the 
terms and conditions of the nationwide 
permit. Further, general condition 12 
requires the permittee to inform the DE 
if the authorized activity may adversely 
affect any historic properties. Where 
such properties may be affected, the 
permittee may not begin work until the 
DE has satisfied the procedures at 33 
CFR 330.4(g).

A few commenters agreed with the 
proposed revisions to this NWP, since it 
would authorize outfalls, previously 
authorized in compliance with, or 
otherwise exempt from NPDES.

Some commenters objected to the 
advance “notification”, as they felt it to
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be a duplication of reporting systems 
since the Corps is presently notified of 
pending NPDES permit applications. Of 
these commenters, one also objected to 
the DE’s ability to add conditions 
without division approval.

Many commenters objected to the 
proposed revisions for this NWP. The 
stated concerns included: a lack of citing 
criteria, no design specifications for the 
outfall structure itself, or associated 
construction methodologies; reliance on 
NPDES regulation is inappropriate since 
it focuses primarily on impacts 
associated with effluent, and does not 
satisfactorily review activities subject to 
section 404 regulations: application of 
the section 404(b)(1) Guidelines should 
be required since they are not addressed 
under NPDES regulations. Further, 
concern was expressed over impacts 
relating to structures, fills, and effluent 
discharges into special aquatic sites.

We believe that the incorporation of 
specific design criteria for outfall 
structures in the NWP, would be 
impractical, due to the variability in the 
size of structures, preparatory work 
required and construction materials 
utilized. However, the concerns raised 
by these comments can be addressed 
through the required notification 
procedure at § 330.1(e). Under the 
notification procedure the DE will 
ensure that die activity complies with 
the terms and conditions of the NWP 
and further, that the adverse impacts on 
the aquatic environment, and other 
aspects of the public interest are 
individually and cumulatively minimal.
It is the responsibility of EPA pursuant 
to section 402 of the Clean Water Act to 
regulate the effluent of outfall structures. 
The Corps has responsibility for those 
activities associated with the 
construction of these structures. These 
activities can be effectively regulated by 
this NWP through the notification 
procedure, which does address 
construction impacts to special aquatic 
sites. We have considered all comments 
received in response to this nationwide 
permit and have retained the wording as 
proposed.

8. Oil and Gas Structures. Many 
commenters objected to this NWP on 
the basis of general environmental 
concerns associated with oil drilling 
structures. Others suggested that this 
NWP not apply in sensitive areas such 
as wetlands, riverbeds, mudflats, and 
marine sanctuaries. One commenter 
supported this NWP but suggested that 
notification procedures be implemented.

This NWP authorizes oil and gas 
structures only within areas leased for 
such purposes by the Department of 
interior, Minerals Management Service, 
in addition to the Corps NEPA

documentation for this NWP, the Service 
prepares NEPA documentation before 
issuing a lease which also addresses the 
environmental impacts of oil drilling. In 
accordance with 33 CFR 322.5(f), the 
Corps review is limited to the effects on 
navigation and national security. 
Consistent with this review we are 
therefore retaining the proposed 
wording of the paragraph to exclude 
established danger zones and Corps/ 
EPA Dredged Material Management 
Areas.

9. Structures in Fleeting and 
Anchorage A reas: Two commenters 
inquired whether “structures” include 
filling activities under section 404 
authority. Only section 10 structures 
which do not involve filling activities 
are authorized by this NWP. Other 
NWPs (i.e. NWP 18, NWP 25, etc.) may 
be applicable if the terms and conditions 
of those NWPs are met. One commenter 
asked if NWP 9 applied to established 
or proposed to be established fleeting or 
anchorage areas. NWP 9 applies to all 
fleeting or anchorage area that have 
bçen established by the U.S. Coast 
Guard. One commenter expressed 
concern that no limits were proposed on 
the size and design of the structures. We 
disagree that size and design limits are 
needed. NWP General Condition f, 
Navigation, will not allow any structures 
that would cause more than a minimal 
adverse effect on navigation.

10. Mooring Buoys: Two commenters 
suggested that restrictions be placed on 
water depths and type of anchors to be 
used under this NWP. Another 
commenter listed specific sensitive 
regional areas that should be excluded 
from the NWP or have mooring limits 
established. Two commenters expressed 
concerns about cumulative impacts from 
the installation and/or use of mooring 
buoys. Comments regarding specific 
areas that should be excluded or other 
special restrictions that are needed to 
protect special areas such as shellfish 
beds or submerged aquatic vegetation 
can, and should, be more appropriately 
dealt with by the addition of regional 
conditions. Based on our experience, we 
do not anticipate that the mooring buoys 
and anchorage systems will have more 
than minimal adverse effects either 
individually or cumulatively.

11. Temporary Recreational 
Structures. Several commenters 
suggested that the terms “temporary” 
and “seasonal” should be replaced with 
a specific time limitation and that the 
size of structures be more clearly 
defined. Several commenters favored 
excluding the use of the NWP in shallow 
water areas or vegetated shallows. Two 
commenters recommended that the 
NWP be used only for discrete events.

Two commenters expressed concerns 
about navigation safety and with other 
water related; recreation. Several 
commenters indicated that state 
approval must be obtained for these 
structures. We disagree with the 
approach of placing time limitations on 
temporary or seasonal structures 
because of the seasonal variations for 
recreation from region to region.
Regional conditions can be developed 
for the NWP and/or District Engineers 
may use discretionary authority on a 
case-by-case basis if duration, structure 
size or location require such action. 
Limiting the NWP to discrete events 
would greatly reduce its utility. In 
appendix A to part 330, general 
condition C. 1 states that no activity 
may cause more than a minimal adverse 
effect on navigation. Section 330.4(b)(2) 
states that NWPs do not obviate the 
need to obtain other Federal, state, or 
local authorizations required by law.

12. Utility Line Backfill and Bedding. 
We are clarifying that this NWP does 
not apply to tile or similar drainage 
works (although it does apply to pipes 
conveying drainage collected from 
another area) and that material resulting 
from trench excavation can be 
temporarily sidecast into waters of the 
United States, provided there is little or 
no flow to disperse the excavated 
material. Also all exposed slopes and 
streambanks must be stabilized 
immediately upon completion of the 
utility line In addition, the area of 
waters of the United States that can be 
disturbed must be limited to the 
minimum necessary to construct the 
utility line. We have received frequent 
questions as to whether: this NWP was 
restricted to crossing-type situations, as 
is typically the case in NWP 14. There is 
nothing in the language of the NWP to 
restrict use of this NWP to crossings, nor 
was there any intention to do so. 
Adverse environmental effects will be 
minimized by compliance with the terms 
and conditions of the NWP, including 
the requirement to restore the area to its 
preconstruction contours and the 
requirements to avoid and minimize 
discharges of dredged or fill material to 
the maximum extent practicable. 
Furthermore, in wetlands the top 6“ to 
12“ of the trench should generally be 
backfilled with topsoil from the trench.

Many commenters objected to the six 
months that sidecast material may 
remain in waters of the United States 
and suggested shorter periods ranging 
from 14 to 60 days. We considered that 
these suggestions have some validity 
and have reduced temporary sidecasting 
to three months. Furthermore, 
considering the variation in terrain
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conditions throughout the country we 
encourage the DEs to further address 
this issue, as appropriate, with a 
regional condition.

Many commenters requested that a 
PDN should be required for this NWP 
based on the fact that these could be 
major projects affecting large areas of 
wetlands of varied types with the 
potential for significant impacts to fish 
and wildlife, endangered species, or 
water quality.

We believe that major utility lines will 
have little opportunity to escape our 
notice and this fact will allow the DE to 
assert discretionary authority, where 
appropriate. This will minimize the type 
of losses described by the commenters. 
This would also apply to several 
comments requesting a limit on the size/ 
length of the project that may be 
considered under this NWP.

Several commenters noted the 
potential for a french drain effect caused 
by backfill being more permeable than 
the native soil which may drain 
wetlands. This appears to be a valid 
concern. However, we believe this 
condition would be controlled through 
normal construction techniques. Further, 
this condition should normally cease 
after the disturbed soils have an 
opportunity to settle and compact. It 
should be further noted that this 
problem as well as other difficult soil 
management characteristics will vary 
throughout the country and can be 
easily addressed by regional conditions, 
if necessary.

Several commenters suggested that 
sidecasting in special aquatic sites be 
prohibited. We believe that the NWP, as 
written, has the affect of minimizing the 
adverse effects to special aquatic sites. 
This, combined with the ability of the 
DE to condition the NWP and assert 
discretionary authority, assures minimal 
impact.

Many commenters had concern over 
the requirements to replace the top 6" to 
12" of topsoil. In approximately equal 
numbers they either considered it 
impractical to strip, store and retrieve 
this thin veneer of soil or they wished 
that at least a minimum of 12" should be 
replaced with even more stringent 
conditions for protecting stored soil 
material from erosion, dehydration etc. 
We believe that 6 to 12 inches is 
sufficient for restoration of a wetland 
condition. However, the permittee may 
replace more than 12 inches at his 
option.

Several commenters requested that 
this NWP be modified to include 
overhead utility lines. Overhead utility 
lines have traditionally been installed 
on towers or similar structures that do 
not involve discharges of dredged or fill

material into waters of the United 
States. However, discharges associated 
with the construction of such structures 
may be authorized by one, or more, 
other nationwide permits. To assure 
adequate evaluation of navigation and 
other factors of the public interest, we 
have not expanded this nationwide 
permit to include structures in Section 
10 waters.

13. Bank Stabilization: Many 
commenters favored the expansion of 
the NWP 13, believing the environment 
was reasonably protected. However, 
some commenters were opposed to 
expanding the NWP 13. These 
commenters were concerned about 
piecemeal cumulative impacts, loss of 
special aquatic sites, use of unsuitable 
materials, such as asphalt, car bodies, 
and trees, secondary impacts to 
adjacent upland riparian areas, and lack 
of need. Many commenters 
recommended that vegetative shoreline 
stabilization techniques be encouraged 
in lieu of bulkheads, while a few 
recommended that NWP 13 only allow 
the use of rip-rap. Some commenters 
recommended that more than 1 cubic 
yard of discharge and some sparse 
vegetation impacts be allowed, while 
others favored limiting the NWP 13 to 
less than 200 feet.

Shoreline stabilization devices and 
methods (e.g., bulkheads, seawalls, rip
rap, vegetative plantings) are typically 
constructed to prevent the loss of upland 
property from erosion. However, the 
rate of erosion can vary substantially 
from shoreline to shoreline. In some 
cases there may be no apparent erosion. 
In other cases there may be accretion. In 
low wave energy areas, wetland 
vegetation often exists and functions as 
a shoreline stabilizer and erosion 
prevention. In view of the above, we are 
retaining the proposed wording of the 
paragraph. The commenters’ concerns 
should be alleviated by the terms and 
conditions which prohibit discharges in 
special aquatic sites, including 
wetlands, the use of unsuitable and 
toxic materials, and the requirement 
that the proposed stabilization be the 
minimum necessary. In some cases, 
where the impacts may be more than 
minimal (i.e., shorelines greater than 500 
feet, and/or greater than 1 cubic yard 
per linear foot of shoreline), notification 
to the DE is required as per the general 
condition in part C (13). The intent is to 
accommodate a wide range of users, 
techniques and materials with minimal 
time delay and maximum protection of 
valuable wetland resources.

14. Road Crossing: Many commenters 
indicated that this NWP should be 
eliminated or reduced in scope for a 
number of reasons including the

following: it is not consistent with 
section 404(e) of the Clean Water Act, 
the section 404(b)(1) guidelines, and the 
mitigation MOA; should include 
notification for all crossings; lacks 
careful consideration of the term “single 
and complete project”; does not address 
low flows in the movement of aquatic 
organisms; lacks compensation for lost 
flood storage; a lack of resource agency 
review; cumulative and secondary 
impacts are not adequately addressed; 
and that it should include mitigation for 
all wetland acreage loss.

Several commenters expressed 
support for this NWP, stating that there 
should be no limit on the length or 
acreage of a crossing. They further 
indicated that mitigation should not be 
required and that the delineation of 
special aquatic sites would be 
burdensome.

We have carefully considered these 
comments and have decided to modify 
this NWP to assure that projects 
authorized by this NWP have only 
minimal adverse effects on the 
environment. We have revised the 
language of this NWP to provide for the 
maintenance of low flow and the 
movement of aquatic organisms. The 
notification procedures have been 
revised to include a review by the 
appropriate resource agencies. Based 
upon our evaluation of this NWP, we 
believe it is consistent with the Clean 
Water Act.

15. U.S. Coast Guard Approved 
Bridges: Several commenters expressed 
concern over the absence of limits on 
the size of fills that may be addressed 
by this NWP. Based on the requirement 
for notification on this NWP and the 
ability of the DE to assert discretionary 
authority should the nature of the 
impacts warrant, it was decided not to 
impose such limits.

The resource agencies should be 
included in the notification process. This 
has been changed to include the 
resource agencies in the notification 
process.

Several commenters expressed 
concern over the inclusion of approach 
fills in this NWP. It was our belief that 
the Coast Guard permit process 
combined with the DE’s independent 
review of the required notification 
would provide adequate safeguards and 
ensure minimization of impacts to 
special aquatic sites. However, upon 
further consideration, we believe that 
given the potential impacts of some 
approach fills it is more appropriate to 
conduct an individual permit review. 
Accordingly, approach fills have been 
deleted from NWP 15.
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16. Return Water From Upland 
Contained Disposal A reas: Some 
commenters requested that the states 
should be given an opportunity to issue 
generic water quality certification as 
well as a site-specific certification or 
waiver. Based upon the Corps’ 
experience and knowledge of dredging 
and disposal operations, we believe that 
technology is readily available to 
control the quality of return water from 
contained upland disposal sites. Any 
adverse environmental effects resulting 
from this type of activity would be 
minimal provided the effluent meets 
established water quality standards and 
adequate monitoring of the activity is 
performed to assure compliance with 
these standards. With this in mind, it 
was our intent with the proposed 
language of this NWP to clearly provide 
the states an opportunity to review each 
activity under this NWP authorization to 
assure compliance with the state’s 
standards. This is clearly a requirement 
in those states that have denied water 
quality certification for this NWP 
authorization. However, in some Corps 
districts the standards for such effluent 
have been established jointly by the 
Federal and state agencies and are 
readily available for public information. 
In cases, where water quality, standards 
are established, we see no need to 
require additional state review unless 
the state has denied certification for the 
NWP authorization. As such, we have 
deleted the provision requiring a site- 
specific certification or waiver under 
section 401. However, we reiterate that 
a prospective permittee must receive an 
individual certification or waiver from 
the state in those states that have 
denied water quality certification for the 
NWP authorization.

Several commenters indicated that 
this NWP was not appropriate since it 
would not allow adequate review of 
containment design, quality of the 
effluent and the potential to cause 
irreversible damage. We believe that 
these issues will be thoroughly 
addressed, as they have been in the 
past, by the state water quality 
certification process.

One commenter suggested that since 
dredging and upland disposal are 
considered “de minimis” and do not 
require 401 certification, this activity 
should not require authorization. This 
NWP is responding to the return of 
effluent to waters of the United States 
and is not intended to address dredging. 
The effluent has been administratively 
defined as a discharge of dredged 
material.

A few commenters requested that 
wetlands which develop on disposal

sites should not be considered 
jurisdictional wetlands. We do not 
consider that such a condition is 
appropriate. Rather, such cases should 
be evaluated on a case by case basis to 
determine whether jurisdictional 
wetlands are present. In accordance 
with our regulations, such areas 
generally are not jurisdictional wetlands 
unless the disposal operation has been 
abandoned.

17. Hydropower Projects: Many 
commenters expressed concern with 
regard to the expansion of this NWP to 
include all hydropower projects 
authorized by the Federal Energy 
Regulatory Commission (FERC), noting 
that very large projects with the 
potential for major impacts could be 
authorized without adequate review. 
There was considerable concern that the 
FERC process was not compatible with 
the Corps process. Concern was also 
expressed that the broad nature of the 
types of projects that could be 
authorized was contrary to the intent of 
the nationwide permit program to 
simplify permitting of minimal impact 
activities of a similar nature. Several 
commenters had expressed support for 
the expanded NWP considering that it 
would eliminate regulatory duplication 
and that the FERC process would 
adequately address environmental 
concerns. In addition, there were a 
variety of other comments 
recommending conditions or 
modifications of the proposed NWP.

After careful Consideration of all 
comments, we have decided to reissue 
this existing NWP with only minor 
changes. In addition to the Corps NEPA 
documentation for this NWP the FERC 
also addresses environmental concerns 
for those small hydropower projects at 
existing reservoirs, which are covered 
by this NWP. We have expanded this 
NWP to include those projects which 
FERC has granted an exemption from 
licensing pursuant to section 408 of the 
Energy Security Act of 1980 and section 
30 of the Federal Power Act, as 
amended. This exemption can apply to 
hydropower projects up to 5000KW. We 
have also included hydropower projects, 
at existing reservoirs requiring 
individual licenses, up to 5000KW, the 
same limit that applies to exemption 
projects. We have retained the 
notification requirement for this NWP, 
since we believe that a notification 
requirement for small hydropower 
projects under the revised limits may be 
necessary to ensure that some of these 
projects have minimal adverse effects. 
We believe that this expansion of the 
NWP is only minor and only those 
activities with minimal adverse

environmental effects can be authorized 
by this NWP.

18. Minor Discharges: Many 
commenters objected to the expansion 
of NWP 18 from 10 to 25 cubic yards; 
including fill in wetland areas and other 
special aquatic sites; and eliminating the 
stream diversion restriction. Many other 
commenters requested that greater 
quantities of material (over 25 cubic 
yards) or unlimited quantities be 
authorized, while restricting use of the 
NWP to Vio acre in special aquatic sites, 
including wetlands. We disagree with 
any changes to the quantities specified 
in the proposed regulations because we 
believe they are reasonable levels. We 
are requiring notification for all 
proposals over 10 cubic yards and for all 
projects involving special aquatic sites, 
including wetlands. DEs will be able to 
exert discretionary authority or add 
appropriate conditions to reduce any 
adverse impacts in special aquatic sites, 
or determine the project to have more 
than minimal impacts. We have changed 
the wording of this NWP to clarify that 
discharging material for the purpose of 
stream diversion is prohibited. One 
commenter requested a restriction that 
upland property or fastland couldn’t be 
created by this NWP. We disagree that 
such a restriction should be included. 
Many commenters requested that the 
notification requirement be dropped 
because the actions are minimal by 
definition of an NWP. We disagree 
because a DE should be given the 
opportunity to review proposals over 10 
cubic yards and those in special aquatic 
sites. Several commenters requested 
that mitigation be required in special 
aquatic sites and that “flooded” be 
defined. Mitigation should be required if 
it is deemed necessary by a DE. See 
section 330.2 for more information on 
flooding. Finally, several commenters 
requested more uniformity in the 
quantities and acreage impacted 
between the various NWPs such as 
NWP 14,18,19 and 26. We agree and 
have adjusted NWP 19 to be consistent 
with NWP 18 by increasing the 
quantities of NWP 19 to 25 cubic yards. 
We have made one additional change in 
wording by combining the second 
sentence of “d” with “b", so that it is 
clarified that the Vio acre limit applies 
to the footprint of the discharge as well 
as the area flooded or drained. We do 
not agree that the Vio limit should be 
changed.

19. Minor Dredging: Several 
commenters supported the proposed 
increase in the quantity limitations from 
10 to 20 cubic yards while several other 
commenters also favored increasing the 
quantity and making the yardage
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limitations consistent with NW P18. 
Several commenters recommended that 
dredging should not be allowed in 
special aquatic sites. A few commenters 
also expressed concerns about potential 
sediment toxicity and requested testing 
of the sediments prior to dredging. Three 
commenters indicated that they believe 
this proposed NWP involves a discharge 
and that section 401 water quality 
certification should be required.

We have reviewed the comments and 
agree that making the volume limitations 
of NWPs 18 and 19 consistent has merit. 
The maximum quantity of dredging 
authorized by this NWP has been 
increased to 25 cubic yards. We agree 
that some types of special aquatic sites 
such as coral reefs, submerged aquatic 
vegetation beds, and wetlands as well 
as anadromous fish spawning areas 
should be excluded from this NWP and 
to further ensure the impacts will be 
minimal we are including activities that 
would degrade such sites through 
siltation in this exclusion. However, we 
believe that dredging quantities of 25 
cubic yards or less in other special 
aquatic sites (i.e., riffle and pools, 
sanctuaries, and mud flats) would result 
in only minimal adverse effects on 
environment, provided the activity 
complies with the terms and conditions 
of the NWP. With the exclusion of coral 
reefs, submerged aquatic vegetation 
beds, and wetlands, we believe that 
increasing the dredging limitation to 25 
cubic yards would still result in only 
minimal adverse environmental effects 
both individually and cumulatively. 
Areas containing contaminated 
sediments have generally been 
previously identified. We believe that 
this issue can be addressed through by a 
regional condition of this NWP or by 
activity-specific conditions required by 
the DE, if necessary. Regional conditions 
can be developed to exclude known 
contaminated areas (such as sites on the 
NPL) or to require testing in areas of 
suspected contamination. Furthermore, 
we are encouraging DEs, where there is 
reason to believe the material to be 
dredged is contaminated, to consider 
exercising discretionary authority. The 
assertion that "de minimis” soil 
movement associated with dredging 
operations constitutes a discharge under 
section 404 is specifically addressed in 
the Corps’ regulations at 33 CFR 323.2. 
Since 1977, the Corps has consistently 
held that section 404 does not apply to 
incidental soil movements during 
normal dredging operations. In order to 
be more consistent with NWP 18, we 
have changed the title of this NWP to 
"Minor Dredging".

20. Oil Spill Cleanup: We have 
determined, based on our evaluations, 
that fills discharged under this NWP are 
very small, infrequent, and at widely 
scattered locations. Therefore, the 
benefits to be accrued from expeditious 
oil spill cleanup far outweigh the 
impacts resulting from minor fills 
associated with cleanup operations. In 
addition to compliance with Federal 
regulations at 40 CFR 300 and 40 CFR 
112.3 and a State Contingency Plan (if 
one exists), NWP 20 also requires 
approval by the Regional Response 
Team, which further safeguards 
implementation of cleanup operations 
on a case by case basis. Further, we 
believe those parties responsible for 
overseeing implementation of the 
National Oil and Hazardous Substances 
Pollution Contingency Plan and the Spill 
Control and Countermeasure Plan insure 
environmental compliance and re
establishment of pre-existing conditions.

While most commenters agreed with 
the revisions proposed for NWP 20, one 
commenter recommended that State 
representatives be contacted, regarding 
concurrence with State contingency 
plans, while another commenter 
similarly recommended that cleanup be 
in compliance with State and Federal 
Contingency Plans. We agree with this 
recommendation as it acknowledges the 
potential requirement for compliance 
with the State Contingency Plan, if one 
exists, without overburdening the 
application with compliance under the 
terms and conditions of the NWP. 
Therefore, we have reworded this NWP 
to include any State Contingency Plan.

21. Surface Coal Mining Activities: 
Many commenters expressed concern 
that the Department of the Interior’s 
Surface Mining Control and Reclamation 
Act (SMCRA) environmental procedures 
were inadequate as the procedures did 
not afford protection to existing 
wetlands and other aquatic resources 
and therefore opposed this NWP. There 
were concerns that surface mining 
projects resulted in large impacts to 
wetlands and water quality. A few 
commenters recommended that impacts 
to special aquatic sites not be 
authorized by the NWP. One commenter 
stated that the NWP should be revised 
to allow impacts to special aquatic sites 
where they constitute only a minor 
portion of the total mining area or within 
other threshold limitations. Some 
commenters were concerned that 
Section 106 of the National Historic 
Preservation Act was not being 
complied with on these mining 
activities.

Several commenters believed that the 
Department of the Interior’s Office of

Surface Mining and states with 
approved programs were capable of 
protecting wetlands and aquatic areas 
and opposed the notification and 
wetland delineation requirements as 
unnecessary duplication of effort. One 
commenter proposed that the notice 
under 30 CFR 773.13 could satisfy the 
notification requirement or that the 
Corps should notify DOI after final rule 
and urge them to amend their rule to 
avoid duplication. Some commenters 
requested that coordination with the 
resource agencies be required.

Other commenters recommended 1:1 
mitigation of functions and values for 
aquatic resources, requiring notification 
for mining activities impacting greater 
than one acre of waters of the United 
States, and revising the title of the NWP 
to "Surface Coal Mining Activities".

In addition to the Corps NEPA 
documentation for this NWP the 
Department of the Interior’s SMCRA 
program also addresses environmental 
concerns for activities under its 
program. The SMCRA program sets up 
requirements for the use of “best 
technology currently available” to 
minimize impacts to fish and wildlife 
resources and water quality. Wetlands 
are defined as in the Corps regulations. 
Also, wetlands and riparian vegetation 
are specifically designated in SMCRA 
regulations as resources for which 
protection is required. DOI and SMCRA 
permittees must consider impacts on 
historic properties, endangered species, 
and coordinate with the U.S. Fish and 
Wildlife Service under the FWCA. Also, 
in accordance with SMCRA other 
Federal and state agencies are provided 
notification well in advance of the 
applicant’s notification to the Corps. 
Therefore, we believe additional 
coordination with agencies would be 
unnecessary duplication. However, we 
believe the 30-day notification and 
delineation of affected special aquatic 
sites, including wetlands, are necessary 
to insure that the DE has the opportunity 
to assert discretionary authority when 
he believes impacts are more than 
minimal and mitigation is not proposed 
to reduce these impacts. We believe the 
amount of mitigation that may be 
required should be determined by the 
DE. The DE is better able to determine 
impacts and appropriate and practicable 
mitigation for his geographical region. 
We believe revising the title of the NWP 
to “Surface Coal Mining Activities” 
would provide clarification concerning 
activities authorized, and we have 
adopted that recommendation.

22. Removal o f Vessels: One 
commenter requested that the terms 
“minor fills", “temporary structures”,
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and "structures” be defined and one 
commenter suggested that the definition 
of “minor fill” be the same as the 
requirements of § 330.6(B)(18). Several 
commenters were pleased to see the 
requirement to coordinate to ensure 
compliance with the National Historical 
Preservation Act (NHPA) and the State 
Historic Preservation Officer (SHPO). 
One commenter suggested that vessels 
greater than 50 years of age be 
evaluated, in consultation with the 
SHPO, for listing in the National 
Register and those eligible or listed on 
the National Register could be evaluated 
as an individual permit. One commenter 
requested that the NWP be added to the 
list of activities requiring pre-discharge 
notification, since affected parties may 
not receive sufficient notification that a 
state permit may be needed.

We do not agree the terms “minor 
fills,” “temporary structures,” and 
“structures” require defining since these 
terms are intended to be subject to the 
DE’s interpretation on a case-by-case 
basis as a project is being evaluated.
The criteria described in § 330.6(B)(18) 
for minor discharges of dredged or fill 
material could be used as a guide in 
evaluating the environmental impacts, 
but is not meant to be a definition of 
“minor fill”. Requiring the applicant to 
check the Register of Historic Places to 
determine if the vessel or structure is 
listed or eligible for listing prior to 
removal should ensure against 
unauthorized removal. We do not agree 
that vessels at least 50 years of age 
should not qualify for the NWP and be 
evaluated as an individual permit. Any 
vessel listed or eligible for listing in the 
National Register may be removed 
under the NWP as long as they have 
complied with the NHPA and consulted 
with SHPO. We do not agree that a pre- 
discharge notification procedure should 
be added to ensure the applicant 
complies with state permit requirements.

23. Approved Categorical Exclusions: 
Several commenters were opposed to 
the proposed NWP. A few commenters 
indicated that the NWP allows Federal 
agencies to circumvent the 
environmental review process and 
suggested that their activities should be 
evaluated under individual permit 
review. One commenter requested that 
the NWP language clearly indicate that 
the Chief of Engineers does not approve 
another agency’s Categorical Exclusion 
but rather approves application of the 
NWP. A few commenters indicated that 
the notification requirement is self- 
defeating, unnecessary and negates the 
utility of the NWP. Several commenters 
favored excluding fill in special aquatic 
sites.

The establishment of categorical 
exclusions is consistent with the Council 
on Environmental Quality Regulation for 
Implementing the Procedural Provisions 
of the National Environmental Policy 
Act (40 CFR part 1500). Prior to an 
agency’s categorical exclusion being 
approved for inclusion in the NWP, the 
Chief of Engineers will conduct a public 
interest review by soliciting public 
comment. Not all agency categorical 
exclusions are accepted under this 
NWP. In some cases only parts of 
categorical exclusions are accepted or 
they may be accepted with certain 
conditions for approval under the NWP. 
We can and have required notification 
to DEs where appropriate and necessary 
for specific categorical exclusions. 
However, we do not believe it is 
appropriate to require notification 
across the board and therefore have 
deleted the last paragraph of the 
proposed NWP, which requires 
notification for fills in special aquatic 
sites, including wetlands.

24. State Administered Section 404 
Programs: Although only two comments 
were received, both commenters 
supported the NWP 24. One commenter 
requested that the Corps retain the right 
to veto or modify the State 
Administered section 404 permits. This 
NWP authorizes only section 10 
activities within the jurisdiction of the 
state 404 program (i.e. historic navigable 
waters). Therefore, it is inappropriate 
for the Corps to modify, suspend, or 
revoke individual state-administered 
section 404 permits. However, it is noted 
that the EPA has the right to conduct 
programmatic reviews of the state- 
administered section 404 programs.

25. Structural Discharge: Several 
commenters expressed support for this 
NWP as a means of reducing regulatory 
burdens on the public. Several 
commenters requested that this NWP 
specifically exclude non-water 
dependent structures, except those 
listed. We believe the wording 
restricting this NWP to structural 
members for standard pile supported 
structures, with the exclusions already 
in place are adequate.

A few commenters requested an upper 
limit on the area of impact authorized 
under this NWP be included. Given the 
limited actual footprint of impact typical 
of the types discussed in the NWP we 
consider that such a limit is not 
required.

A couple of commenters requested 
that the structures referenced in RGL 
90-8 be authorized in this NWP. The 
appropriate inclusions from previous 
RGLs have been incorpora.ted in these 
NWPs and reflect the experience gained
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in implementing the program in the past. 
Those not included were considered 
inappropriate for an NWP.

A couple of comments requested that 
bulkheads and fill in special aquatic 
sites be excluded from this NWP. We 
believe that the NWP, as written, 
excludes actual fill in special aquatic 
sites and that bulkheads are not 
standard pile supported structures.

26. Headwaters and Isolated Waters 
Discharges: In the Federal Register 
notice of April 10,1991, we stated that 
we were considering changing the 
acreage limits of NWP 26. Presently, 
discharges of dredged or fill material 
that cause the loss or substantial 
adverse modification of one to 10 acres 
of waters of the United States require a 
predischarge notification. Activities that 
affect less than one acre may proceed 
without notifying the Corps. We 
proposed 3 options for the acreage limits 
that would define when a predischarge 
notification must be submitted, and we 
sought comments on these options. 
These options were:

Option 1:1 to 10 acres.
Option 2:1 to 5 acres.
Option 3: Vz to 5 acres.
There are other acreage limits that 

could have been adopted and the Corps 
sought comments on those as well.

A great many comments were 
received concerning the acreage limits 
appropriate for this NWP. 
Approximately half the commenters 
favored retaining the 1 to 10 acres 
stating that many projects, including 
those still in the planning stages, have 
relied upon the flexibility offered by this 
NWP. An equally large number of 
commenters favored reducing the 
acreage of this NWP stating that it 
represents an unacceptable cumulative 
loss of wetlands. Some commenters 
favored the total elimination of this 
NWP since, in their view, it does not 
conform with the provisions of section 
404(e) of the Clean Water Act.

Based upon review of the comments, 
and based on our experience and 
judgement concerning the potential for 
adverse effects on the environment 
associated with the various alternatives, 
we determined that the appropriate 
limits for this NWP at this time should 
continue to be one (1) to ten (10) acres, 
subject to the predischarge notification 
and requiring mitigation to ensure that 
adverse environmental effects are 
minimal. Activities that affect less than 
one (1) acre may proceed without 
notifying the Corps. Those that affect 
over 10 acres require authorization by 
an individual or regional general permit. 
Mitigation cannot be used to lower the 
acreage limits (e.g., if a project affects 2
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acres of wetlands a prospective 
permittee cannot create 1.1 acres to get 
below the 1 acre limit). The Corps will 
continue to monitor the effects of NWP 
26 and the appropriateness of the 
acreage limits as well as the categories 
of waters that are appropriate for 
coverage under NWP 26. If, in the future, 
the Corps determines that lowering the 
acreage limits or eliminating categories 
of waters may be appropriate, the Corps 
will propose such changes for public 
comment. It must also be noted that the 
Division Engineers and District 
Engineers have, and will exercise, 
discretionary authority to require 
individual permits for activities in 
certain water of the United States such 
as high quality wetlands.

Many commenters recommended that 
the resource agencies be included in the 
notification process for this NWP. We 
have decided to solicit comments from 
the resource agencies during our 
notification process. This process is 
discussed in the preamble language at 
section 330.1(e). There were several 
recommendations for minor revisions to 
the language of this NWP and where 
they would simplify or clarify the 
meaning these changes were made.

The predischarge notification (PDN) 
process and the requirement to make an 
immediate determination of what 
constitutes a “loss or substantial 
adverse modification” has made use of 
this permit so complicated that it has 
defeated the purpose of this NWP; that 
is, to reduce regulatory delays and 
burdens on the public, to place greater 
reliance on state and local controls, and 
to free our limited resources for more 
effective regulation of other activities 
with greater potential for adverse effects 
on the aquatic environment. As a part of 
this regulation, we have modified the 
complex 26-day PDN process currently 
required for this NWP and replaced it 
with a simple 30-day PDN. Furthermore, 
we have modified the acreage measured 
from the “loss or substantial adverse 
modification” to the filled area plus 
flooded, excavated, or drained areas. 
These changes should reduce public 
confusion and make administration of 
this NWP simpler by making the 
determination of its general applicability 
clear-cut, while ensuring that large fills 
in these waters with greater than 
minimal adverse effects on the 
environment are not authorized by this 
NWP.

The term “filled area” refers to the 
area of waters of the United States 
actually covered by fill, and was 
adopted rather than the area of 
“substantial adverse modification,” in 
order to simplify administration of this

permit. However, by including in the 
acreage measurement of NWP 26, 
waters of the United States that are 
flooded, excavated, or drained, those 
projects that would cause a “substantial 
adverse modification" would no longer 
qualify for the NWP. The notification 
requirement would ensure that the DE 
has the opportunity to consider such 
indirect impacts from the discharge. If 
the combined effect of direct and such 
indirect adverse impacts would cause 
more than minimal adverse effects on 
the environment, the DE will assert 
discretionary authority and not allow 
authorization under the NWP unless the 
prospective permittee elects to propose 
mitigation so that the adverse 
environmental effects would be 
minimal.

We believe that the activities 
authorized by this NWP will have only 
minimal adverse effects on the 
environment both individually and 
cumulatively, provided the terms and 
conditions of the NWP are satisfied. 
However, we recognize that there are 
circumstances where authorization of a 
specific activity under this NWP would 
not be appropriate. Examples of this 
type of situation may include certain 
types of wetlands or other aquatic 
resources, or aquatic resources in 
certain parts of the country, or generally, 
any areas where the Division or District 
Engineer may have concerns for the 
environment that are not satisfied by the 
terms and conditions of this NWP. In 
those cases, the Division or District 
Engineer should assert discretionary 
authority to add regional conditions or 
to revoke the NWP authorization for 
activities in such areas. We believe that 
the Division and District Engineers are 
more familiar with the wetlands and 
other aquatic resources in their area and 
can best determine which of these 
should be subject to individual permit 
evaluations or regional conditions. On 
the other hand, we are encouraging 
districts that have wetland types of low 
value, where greater than ten (10) acres 
of fill would result in no more than 
minimal adverse environmental effects, 
or where the wetlands are adequately 
regulated by state or local agencies, to 
develop regional general permits for 
these areas.

We believe that our expanded basis 
for allowing District and Division 
Engineers to assert discretionary 
authority, the modified notification 
procedures, the requirement for 
mitigation, where appropriate, and the 
revised language for this NWP, will 
assure that only those projects with 
minimal adverse effects on the 
environment will be authorized by this

NWP. Moreover, we believe that 
providing the District Engineers with a 
clear message to protect the 
environment while maintaining the 
flexibility to use NWP 26 for acreage up 
to 10 acres, particularly in low value 
areas, is consistent with the 
Administration’s desire to fully protect 
our environment with the least burden 
on the regulated public.

We have added a provision to NWP 
26 which provides for certain 
subdivisions to be treated as a single 
and complete project for the purposes of 
determining the acreage limits of this 
NWP. This provision was discussed 
previously in the Preamble at Section 
330.2(i).

27. Wetland Riparian, Restoration 
and Creation Activities: Many 
commenters opposed future discharges 
of dredged and fill material associated 
with reversion of a restored wetland on 
private lands to its prior condition and 
use. Several commenters stated they 
believed these activities would result in 
a waste of time and money. We believe 
that allowing restoration of altered and 
degraded wetlands that might not have 
occurred without allowing the option of 
reversion to its prior use and condition 
is a good opportunity to increase aquatic 
habitat even if it would be temporary. 
We are of the opinion that many of 
these projects would not be reverted 
and therefore would provide increases 
in permanent habitat over what 
presently exists. We also clarify that 
Federal surplus lands, Farmers Home 
Administration inventory properties and 
Resolution Trust Corporation inventory 
properties that are under Federal control 
prior to being transferred to the private 
sector are not subject to reversion to 
their prior condition under this NWP. 
Several commenters recommended that 
the Corps require the notification and 
wetland delineation requirements and 
conduct the monitoring and tracking of 
these actions. We believe that a 
notification requirement for this NWP 
would be unnecessarily burdensome 
since the activities authorized by this 
NWT would be discussed in a contract 
between the Federal government and a 
landowner. We also believe that the 
monitoring and tracking associated with 
any future restoration or reversion is 
best left with the federal contract 
agency (USFWS, USFS, SCS, BLM), 
since these agencies would possess 
greater knowledge of the site and the 
terms of the contract.

One commenter believed that wetland 
restoration projects would be difficult 
and complicated and recommended an 
individual permit be required for these 
activities. We do not agree with this
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comment because there have been many 
successful wetland restoration projects 
around the nation. One commenter 
stated concerns for the degradation and 
elimination of protected uses in 
wetlands associated with the U. S. 
Environmental Protection Agency’s  anti
degradation policy and whether the 
NWP would apply to agreements in 
effect before the issuance of the final 
rule. We believe that the purpose of 
these restoration projects would not 
conflict with uses associated with EPA’s 
anti-degradation policy. One commenter 
recommended only applying the NWP to 
activities involving 10 acres or less of 
wetlands. We believe this would greatly 
limit the participation and opportunity 
to provide enhancement of altered and 
degraded wetlands.

Many commenters recommended 
expanding the scope of the NWP to 
include wetlands restoration projects 
proposed by all Federal, state, local and 
private entities. We believe that all 
entities should be encouraged to 
participate in wetland restoration 
projects. We are concerned that 
expanding this NWP to all entities could 
provide for misuse since this is a 
relatively new regulatory approach to 
addressing these types of activities. 
However, we did review other Federal 
programs and believe it is appropriate to 
include the wetland and riparian 
restoration projects of the U.S. Forest 
Service (FS) and the Bureau of Land 
Management (BLM) under this NWP.

We believe the established 
procedures of the USFWS, FS, BLM and 
the SCS are appropriate for this NWP. 
The USFWS has restored approximately
55.000 acres of wetlands through 
activities associated with private land 
wetland restoration and protection 
initiatives since 1987 and is presently 
restoring wetlands on approximately
2.000 to 2,500 sites per year. Under the 
1990 Farm Bill and other associated 
private land wetland restoration 
activities approved by Congress, it is 
expected that the USFWS and the SCS 
will accomplish 8,000 to 10,000 wetland 
restoration projects per year. We would 
encourage other entities that are 
considering wetland restoration and 
creation projects to enter into a contact 
with the USFWS or the SCS, if 
applicable, for authorization under this 
NWP. We also encourage our DEs to 
develop regional general permits to 
reduce the regulatory burden and 
paperwork associated with evaluating 
other Federal, state, local and private 
wetland restoration projects.

A few commenters requested that 
tidal wetlands be included, particularly 
those tidal wetlands in Federal, state

and municipal ownership. The present 
programs of the USFWS, SCS, FS, and 
BLM apply primarily to non-tidal 
wetlands. As a result, we believe only 
non-tidal wetland restoration projects 
are appropriate at this time. Some 
commenters recommended that we 
include wetlands that have not been 
degraded or altered if subject to a 
USFWS or SCS contract. We do not 
believe it would be appropriate to 
expand the scope of this NWP to include 
wetland areas that are not altered or 
degraded. A few commenters suggested 
that the NWP would encourage 
mitigation banking and serve to meet 
the goal of no net loss of wetlands. We 
agree that an increase in wetland 
restoration activities may generate 
interest in mitigation banking. However, 
we do not believe that the activities 
authorized by this NWP can be 
considered a mitigation bank, since the 
restoration activities are generally for a 
specified period of time with a provision 
for reversion of the area, and further, the 
participating parties are generally 
compensated by the USFWS or SCS.

One commenter recommended 
expanding the scope to the creation of 
wetlands in uplands areas where 
discharges of dredged and fill material 
into waters of the United States were 
necessary for the creation. We agree 
with this recommendation to include 
wetland creation in certain upland 
areas. It appears to us that appropriate 
upland areas for consideration under 
this NWP would be cropland, pasture 
land, and other upland areas designated 
suitable by the USFWS and the Corps. 
We believe it would be appropriate to 
authorize discharges of dredged and fill 
material into waters of the United States 
associated with the creation of wetlands 
on above specified uplands and the 
future discharges of dredged and fill 
material associated with the reversion 
of the area to its prior condition and use, 
if subject to a contract with the USFWS, 
FS, BLM or SCS.

A few commenters recommended that 
the Corps define "binding wetland 
restoration contract”, “altered”, and 
“degraded” to prevent potential abuse 
of this NWP. One commenter stated that 
activities under this NWP should be 
coordinated with the resource agencies. 
We believe the terms are clear when 
consideration is given to the wetland 
and riparian restoration programs of the 
USFWS, SCS, FS, and BLM. We believe 
that additional coordination with the 
resource agencies is unnecessary given 
the expertise of the agencies involved. 
Additionally, with the inclusions of 
riparian and upland areas we believe a 
more accurate title for this NWP would

be “Wetland Riparian, Restoration and 
Creation Activities”.

The term riparian has not been 
defined in this regulation. Since this 
term is only referenced in this NWP 
with applicability for those projects 
funded or proposed by the U.S. Forest 
Service, we have relied upon the 
definition developed by the U.S. Forest 
Service.

28. Modifications o f Existing Marinas: 
Several commenters requested that 
notification be required to assure that 
proposed activities are indeed covered 
activities. Notification should be 
required by a regional condition if this is 
warranted for a specific area. Two 
commenters requested that additional 
slips and docks formed from existing 
floats, with no additional surface area 
coverage, should be allowed. We 
disagree with this request because the 
intent is not to allow any additional 
slips or docks that could result in more 
moorage resulting in additional water 
quality and navigational or safety 
impacts. Several commenters objected 
to the use of this NWP in required 
mitigation areas. We believe that it 
would be appropriate to add a special 
condition to any individual permit 
authorizing the marina and mitigation 
areas to prevent future impacts to such 
mitigation areas, if warranted. Few 
marinas contain such mitigation areas. 
Several commenters requested that the 
movement of fuel handling and sewage 
pump-out facilities be specifically 
prohibited from being authorized by this 
NWP. Again it would be more 
appropriate to regionally condition this 
NWP to prevent relocation of these 
facilities, if warranted. Two commenters 
objected because the use of this NWP 
might impact design and safety 
standards of previously authorized 
marinas. If problems occurred, a DE 
could use the modification procedures in 
Section 330.5(d) to rectify the situation. 
Also NWP General Condition 1 on 
Navigation must be followed for the 
NWP to be utilized.

29. Reserved: A few commenters 
indicated that the reservation of NWP 
29 was confusing. Some thought there 
was a “hidden agenda”, (i.e., that we 
might issue an NWP without public 
review). We have been preparing the 
revisions to the regulations and the 
NWPs over the past 4 years. During that 
period we have considered many 
possible NWPs and deleted and added 
several NWPs for possible proposal. To 
avoid confusion, especially for record 
keeping reasons, we decided not to 
renumber those NWPs which were not 
affected. For the same reason we are not 
renumbering the proposed NWPs that
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we are not issuing. In addition to NWP 
29, those NWP numbers will be 
reserved, as well. When we prepare new 
NWPs, they will be proposed at the 
reserved numbers and will go through 
the same public review process codified 
at 33 CFR 330.

30. Reserved.
Dewatering Construction Sites 

(Proposed as NWP 30): The activities 
proposed for authorization by this NWP 
are similar to the activities proposed for 
NWP 33 and so they have been 
combined.

31. Reserved.
Small Docks and Piers (Proposed as 

NWP 31): Several commenters 
expressed concerns about potential 
cumulative impacts and opposed 
issuance of this proposed NWP. Several 
commenters also indicated that the 
proposed NWP would have adverse 
impacts on cultural resources, wildlife 
habitat, and special aquatic sites. A few 
commenters proposed that special 
aquatic sites within the vicinity of the 
proposed dock/pier be delineated. 
Technical requirements such as size 
limitations and construction materials 
were the subject of several comments. A 
few commenters indicated that existing 
Regional Permits are preferable to the 
proposed NWP 31.

This NWP was proposed to authorize 
relatively small docks and piers which 
overall would have only minimal 
impacts. This determination was made 
in consideration of the limitations set 
forth in the proposed NWP. We have 
reviewed the comments received and 
further discussed this proposed NWP 
with Corps’ District staff. Out of 
necessity, dock dimensions and 
construction techniques vary widely to 
meet special regional conditions and 
needs. Consequently, we have 
determined that this NWP, as written, 
would be only minimally utilized on a 
national basis. We also do not believe 
that it is feasible to propose a 
“universal” NWP (with appropriate 
limitations) to authorize the various 
types of small docks and piers that are 
typically constructed. We agree with the 
commenters that regional permits are 
the most appropriate mechanism for 
streamlined permitting of these types of 
structures. Therefore, we have deleted 
this proposed NWP. Where regional 
permits (RPs) have not been developed, 
District Engineers will be encouraged to 
develop RPs and/or to utilize the Letter 
of Permission process to authorize small 
docks and piers.

32. Completed Enforcement Actions: 
Several commenters suggested that this 
nationwide permit should be eliminated 
and the violation be processed as an 
individual permit. Some felt that

authorizing enforcement actions by 
NWP would circumvent the intent of 
Section 404 of the Clean Water Act. 
Several commenters requested that the 
NWP be rescinded unless provisions for 
State input are included. Several 
commenters requested that the NWP be 
expanded to include all settlements and 
not restricted to judicial determinations. 
Several commenters went so far as to 
suggest that once the Corps/EPA have 
decided on the appropriate restoration/ 
mitigation and/or administrative fine, 
the remaining fill or structures and any 
new work to accomplish the ordered 
restoration/mitigation should be eligible 
for this permit. Several commenters 
suggested that the language be clarified 
to ensure the nationwide permit was 
intended only for those agreements 
settled by the Corps or the EPA to 
prevent local court decisions from tying 
the hands of the federal government. 
Several commenters felt the NWP 
language was too vague as to the type of 
activities covered and that in order to 
understand the intent, the preamble had 
to be read.

We do not agree that the NWP should 
be eliminated and after-the-fact permits 
be processed after a Federal judicial 
decision has been made. In order to 
reach an equitable environmentally 
sound decision to resolve an illegal 
activity, extensive coordination among 
the Corps/EPA/U.S. Fish and Wildlife 
Service/National Marine Fisheries 
Service and the U.S. Department of 
Justice is required. The judicial decision 
is binding and can only be changed by a 
judicial modification to the document or 
by a higher court. For this reason, this 
nationwide permit is not applicable to 
non-judicial agreements since they are 
subject to modification following a full 
public interest review. In addition, 
allowing non-judicial agreements to be 
included in the NWP could encourage 
unauthorized activities. We do not agree 
that in order for the NWP to apply, a 
State’s approval would have to be 
obtained. However, the fill or structure 
authorized by the NWP has been 
determined to have minimal impact on 
the environment and the NWP is only 
valid if the State has granted/waived 
water quality certification and 
determined the fill/structure complies 
with their coastal zone management 
program. However we have reworded 
the language of this NWP to clarify that 
it applies only to Federal court decisions 
or settlements initiated by the Corps or 
EPA. We believe that the adopted 
language has clarified our intent and 
that repeating the language of the 
preamble in the NWP itself would be 
redundant and unnecessary. We also 
believe that the NWP is clear as to the

type and extent of activities it covers. 
The NWP would cover any section 404 
and/or Section 10 activity that is 
allowed to remain as part of a court- 
ordered settlement or agreement agreed 
to by the United States.

33. Temporary Construction and 
A ccess:The majority of the commenters 
suggested establishing specific 
limitations to the size, volume, and 
duration of discharges or structures 
authorized under this NWP and the 
proposed NWP 30. Others objected to 
the use of this permit to authorize fill in 
wetlands and special aquatic sites. 
Several of the commenters 
recommended elimination of the 
notification requirements. Others 
indicated that the NWP might be used to 
authorize mining activities or 
excavation of marina basins. We have 
combined NWPs 30 and 33 and have 
clarified that they only apply to 
construction fills associated with 
projects that have already been 
authorized by the Corps or the U.S.
Coast Guard and not to construction 
activities in waters of the U.S. which 
would not otherwise be regulated. We 
disagree with the suggestion to include 
specific limitations. The requirement for 
notification will prevent any activities 
from occurring under this NWP that 
have more than minimal adverse effects 
on the environment. For this reason, the 
proposed limitation on cofferdams not to 
exceed 55% of the width of a waterway 
has been deleted.

34. Cranberry Production Activities:
In the Federal Register notice of April
10,1991, the Corps sought comments on 
the detriments and benefits of cranberry 
production activities, possible 
conditions or limits that could reduce 
any adverse impacts, and types of 
cranberry production activities that 
should or should not be authorized by 
nationwide permit The overwhelming 
majority of comments received were 
from those involved in the cranberry 
industry in support of a nationally 
issued permit for cranberry operations. 
The most commonly suggested language 
included provisions for discharges that 
would result in the expansion of existing 
cranberry operations for 10 acres or less 
per year per operator; notification to the 
DE in accordance with the notification 
procedures; and provisions that the 
expansion would not cause a net loss of 
wetland acreage. Those commenting in 
opposition to the proposed permit did 
not provide alternative suggestions but 
rather requested elimination of the 
permit from consideration because 
cranberry operations, both individually 
and cumulatively, would result in more 
than minimal adverse environmental
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effects* Their position was that 
individual permit review was more 
acceptable as the mechanism for 
evaluating the impacts of cranberry 
related permit applications. 
Consequently, most negative comments 
did not even address the limited 
suggestions used in requesting 
conditions or limits under which a 
nationwide permit might be issued.

There has been considerable interest 
from the cranberry growing industry in 
developing a nationwide permit for 
activities associated with the production 
of cranberries. There has also been 
considerable concern expressed by state 
and Federal resource agencies regarding 
potential adverse impacts on aquatic 
resources of cranberry production 
activities, such as converting existing 
natural wetlands into cranberry bogs. 
The typical cranberry operation 
involves clearing and leveling of 
wetlands, construction of dikes and 
berms, installation of water control 
structures, ditching, and flooding. In 
some circumstances, up to fifteen acres 
of reservoir are set aside for each acre 
of actual bed/bog. However, every 
cranberry operation is unique. There are 
no standard sizes for cranberry beds 
and no established water management 
techniques* It is further recognized that 
the commercial cultivation of 
cranberries requires large quantities of 
readily-available water. Some 
commenters expressed concern over the 
potential impacts to water quality 
resulting from cranberry operations. W e 
believe that the DE will be able to 
identify these potentially adverse 
situations and assert discretionary 
authority by adding activity-specific 
conditions or requiring an individual 
permit, if he feels that the adverse 
environmental effects are more than 
minimal or that the activity is contrary 
to the public interest. We also believe 
that it is in the best interest of the 
cranberry growers themselves that they 
strive to maintain water quality for the 
benefit of their crops. This is 
particularly important for those 
cranberry operations that recirculate 
water within their beds for repeated use. 
We believe that by limiting this NWP to 
existing operations and requiring 
notification to the DE, any adverse 
effects to water quality resulting from 
the actual discharges authorized by this 
NWP, as well as the operation of these 
facilities, will be minimal. Furthermore, 
water quality standards are specifically 
evaluated by the states through the 
Section 401 Water Quality Certification 
process, which may generate additional 
conditions on a regional basis.

Our difficulty in developing this 
nationwide permit is related to the 
diversity of circumstances affecting 
cranberry operations, and the difficulty 
thus engendered in determining what is 
a nationally acceptable permit. Some 
activities associated with ongoing 
cranberry growing operations have been 
exempted by section 404(f) of the Clean 
Water Act, leaving primarily 
construction discharges associated with 
expansions and new operations as 
activities to be regulated. The 
nationwide permit issued by this 
regulation applies to discharges of 
dredged or fill material for dikes, berms, 
pumps, water control structures or 
clearing and grading of beds associated 
with expansion, enhancement or 
modification activities at existing 
cranberry production operations only 
and does not authorize new cranberry 
operations. This NWP is intended to 
address those operations which exist at 
the time this NWP is effective. Any 
changes in management or ownership of 
existing operations to seek additional 
use of this NWP is not appropriate. With 
regard to what we identify as a single 
operation, we believe that the definition 
of the term “single and complete 
project” found at 33 CFR 330.2 should 
provide adequate guidance. Due to the 
variability of cranberry cultivation 
operations, we believe that the DE can 
best determine what constitutes a single 
and complete cultivation operation. 
Generally, the expansion of an existing 
operation would be contiguous or in 
close proximity to the existing 
operation. It should be further noted that 
this NWP only applies to discharges 
required for the cultivation of 
cranberries and does not apply to 
related activities such as warehouses, 
processing plants, or parking areas.

We believe that new cranberry 
operations are not burdened with 
previous investments and technology. 
Accordingly, we have not included new 
cranberry cultivation operations under 
this NWP.

The scope of the nationwide permit 
recommended by the cranberry industry 
is greater than the scope which we have 
adopted for this nationwide permit. 
However, we considered the potential 
adverse effects on the environment, both 
individually and cumulatively, other 
factors of the public interest, and the 
utility of this nationwide permit 
considering regional differences and the 
likelihood of discretionary authority 
being exercised at the time a district 
was notified about a pending activity.
For those activities exceeding 10 acres 
we believe it may be appropriate for 
Division and District Engineers to

consider a regionally based general 
permit. That type of negotiation would 
exceed the scope of the investigation of 
options used in developing this 
nationwide permit.

Several commenters expressed 
concern over the impacts to fish and 
wildlife resources resulting from the 
removal of natural vegetation. It is 
recognized by both wildlife experts and 
the cranberry industry that the 
replacement of natural vegetation with a 
monoculture of cranberries will have an 
adverse effect on wildlife values. The 
diversity of wildlife is generally reduced 
by a monoculture environment.
However, wildlife values will not be 
eliminated by cranberry beds and 
reservoirs. Some species will be 
encouraged in these areas. Pond or 
reservoir modification could result in 
increased wetland acreage by flooding 
adjacent uplands. Reservoirs may also 
support submerged aquatic vegetation 
and open water areas to benefit 
fisheries resources. By limiting this NWP 
to expansion of existing facilities, we 
believe that pristine wildlife habitat is 
less likely to be adversely impacted. 
Furthermore, we believe that 
appropriate mitigation measures can be 
developed during the notification 
process to minimize the adverse effects 
to wildlife resources.

Several commenters expressed an 
objection to any nationwide permit for 
cranberry activities. However, we have 
determined that the activities that will 
be authorized by this nationwide permit 
are similar in nature and will be 
properly conditioned so that they will, 
both individually and cumulatively, 
have only minimal adverse effects on 
the environment. As with all NWPs, we 
will be monitoring the use of this NWP 
and if it appears that a modification or 
revocation is appropriate, we will 
initiate such action. Furthermore, we 
will have data upon which to reevaluate 
this permit when it expires after 5 years.

Finally, to address regional 
differences in cranberry production 
activities we are encouraging the DEs to 
work with the states and industry 
concerning the need for and 
acceptablility of regional conditions 
and/or general permits.

35. Maintenance Dredging o f Existing 
Basins: Many commenters indicated 
that the proposed language is too vague. 
Many commenters requested that 
dredging volumes be limited and that 
the NWP only apply to uncontaminated 
sediments. Several commenters 
requested a better understanding of 
what constitutes a Corps approved 
disposal site and whether or not this 
would include any other site other than
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an upland site. Many commenters 
indicated that maintenance dredging 
should only occur to previous 
documented depths. Some commenters 
requested that notification be included 
in the NWP. Some commenters 
requested that the NWP exclude 
dredging in special aquatic sites.

We do not agree with the approach of 
placing an across the board limitation 
on dredging volumes because this would 
decrease the utility of the NWP. 
However, we have modified the 
language to eliminate vagueness and 
more clearly define the intended 
limitations for use of the NWP. As the 
proposed language states the NWP is for 
maintenance and is therefore not 
intended for new work dredging. The 
modified language will state 
maintenance “to the lesser of previously 
authorized depths or controlling depths 
for ingress/egress”. The phrase “or a 
Corps approved disposal site” will be 
deleted. Areas containing contaminated 
sediments have generally been 
previously identified. We believe that 
regional conditioning of this NWP would 
be the appropriate mechanism to 
address this issue. Regional conditions 
can be developed to exclude known 
contaminated areas (such as sites on the 
NPL) or to require testing in areas of 
suspected contamination. Furthermore, 
we are encouraging DEs, where there is 
reason to believe the material to be 
dredged is contaminated, to consider 
exercising discretionary authority. It 
should be pointed out that the NWP is 
for upland disposal only and does not 
authorize return water (see NWP 16). 
Since the NWP is for maintenance for 
previously authorized work, adverse 
effects on the environment have already 
been considered or are expected to be 
minimal.

36. Boat Ramps: Several commenters 
suggested that this NWP be subject to 
the Notification requirements. The 
Corps notes that no fill material would 
be allowed to be discharged into special 
aquatic sites as a parameter of this 
NWP, and boat launch ramps are 
exempt from NEPA documentation as 
per 33 CFR part 325, appendix B. Given 
this and the discretionary authority 
provisions, we believe the Notification 
requirement would be unduly 
burdensome upon the regulated public. 
Several commenters suggested 
modifications to the limitations of this 
NWP, but the Corps believes this NWP, 
as written, adequately balances the 
need for public access to the nation’s 
waterways while protecting aquatic 
resources. The wording of this NWP has 
been changed to clarify that the 50 cubic 
yard fill limitation pertains to fill placed

into waters of the United States and that 
unsuitable material that causes 
unacceptable chemical pollution or is 
structurally unstable is not authorized.

37. Em ergency W atershed Protection: 
Several commenters indicated that true 
emergency situations require response 
in less than 30 days and requested 
notification time be reduced to 2 days. 
Another commenter suggested the DE 
should have discretion to wave 30 day 
PDN procedure if emergency 
necessitates immediate action. We have 
retained the notification requirement for 
this NWP. However, we have modified 
the language of the 30-day time limit to 
accommodate true emergency situations. 
Under the revised notification a project 
may proceed in less than 30 days 
provided the DE has completed his 
review and has notified the permittee.

Some commenters felt SCS approval 
will not carry out the provisions of 
section 404 since flood hazard projects 
involve work in waterways which result 
in the loss of fish and fish habitat. Other 
commenters indicated SCS review 
abdicates Corps responsibility for 
reviewing proposals and protecting 
wetlands and waterways and does not 
comply with NEPA. Yet another 
commenter suggested that the NWP be 
expanded to cover all emergency public 
flood control projects.

We disagree that the substantive 
provisions of Section 404 or NEPA will 
be avoided by this NWP. SCS, like all 
other Federal agencies, must comply 
with NEPA, Fish and Wildlife 
Coordination Act, Endangered Species 
Act, and all other Federal statutes and 
Executive Orders. In addition, the DE 
has the opportunity through the PDN 
process to determine if individual 
projects have more than minimal 
adverse effects on the environment and 
to require an individual permit. We also 
disagree with including all emergency 
public flood control projects since 
compliance with Federal statutes and 
Executive Orders could not be assured.

A number of commenters 
recommended such restrictions to the 
NWP as authorizing temporary 
structures only, excluding stream 
channelization, prohibiting wetland 
modification and alteration of wetland 
hydrology or aquatic organisms 
migratory pathways. We disagree that 
these types of restrictions are necessary 
in the NWP since the DE will have the 
ability to review individual proposals to 
determine if modifications are required 
or if the adverse effects are more than 
minimal thus requiring an individual 
permit.

Several commenters suggested that 
emergency plans be approved by State

and Federal fish and wildlife agencies 
and EPA. We have modified the 
notification process to include the 
appropriate natural resource agencies. 
However, we disagree with the 
recommendation that the activity must 
be approved by these agencies during 
the Corps’ PDN process. It must be 
noted, however, that an activity must 
receive a specific 401 water quality 
certification in those circumstances 
where a state has denied water quality 
certification for the NWP authorization.

Several commenters requested that 
the term “emergency" be defined and 
type and extent of projects authorized 
should be clarified. The Corps has 
defined the term “emergency” at 33 CFR 
325.2(e)(4), and SCS exigency is defined 
in 7 CFR part 624. Also, 7 CFR part 624 
contains a description of the type of 
projects which would be authorized.

The Forest Service has requested that 
its Emergency Burned Area 
Rehabilitation activities should be 
included in this NWP. We have 
considered their request and have 
expanded this NWP to include activities 
done by or funded by the Forest Service 
under their Burned-Area Emergency 
Rehabilitation Handbook.

38. Cleanup o f Hazardous and Toxic 
Waste: The Corps recognizes a potential 
lack of Section 404 considerations in 
cleanup orders and has included the 
notification requirement with this NWP 
to allow adequate review of any adverse 
effects on the environment. Three 
commenters suggested that a wetland 
delineation is not necessary, but we 
believe they are necessary in order to 
assess potential impacts as part of the 
notification process. A number of 
commenters recommended that this 
NWP not be implemented in view of the 
potential for significant adverse 
environmental impacts associated with 
cleanups of hazardous or toxic wastes. 
However, the Corps believes that this 
NWP is appropriate, and that the 
aquatic environment will benefit from 
expeditious cleanup of such areas.

39. Reserved.
Agricultural Discharges (Proposed as 

NWP 39): Most commenters were 
confused regarding the type of activities 
that would be permitted under this NWP 
since Section 404(f) exempts normal 
farming activities. Also, many were 
confused by the preamble language 
which discussed authorizing discharges 
for silvacultural and aquacultural 
activities, as well as agricultural 
activities. Accordingly, many 
commenters indicated the NWP was 
either too open-ended or too restrictive. 
Many commenters felt the NWP would
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not be useful to the agricultural 
community.

We originally intended to cover 
silvacultural and aquacultural activities 
under this NWP but those activities 
were dropped prior to publishing the 
proposed rule. We agree the NWP as 
proposed has little utility and have 
dropped it from the final rule.

40. Farm Buildings: Many commenters 
opposed this NWP and stated that it 
was vague and too broad, and 
questioned its need. Several 
commenters expressed the need to 
define “agricultural related structures” 
and “farming activities”, as well as to 
establish size limitations. These 
commenters were concerned that large 
production facilities i.e. fertilizer plants, 
processing and boarding facilities, and 
other commercial structures would be 
authorized by this NWP.

We share the concerns of the above 
commenters and have provided 
limitations and removed “agricultural 
related structures necessary for farming 
activities” from the NWP. This NWP 
will authorize farm buildings such as 
equipment sheds, supply storage, animal 
housing and production facilities located 
on a farm or ranch. The fill for these 
buildings and associated grounds will be 
limited to the minimum necessary, and 
shall not involve filling more than one 
acre of farmed wetlands.

Many commenters stated that these 
agricultural-related structures were non
water dependent and would result in 
large cumulative losses to wetlands. 
While most commenters recognized the 
applicability of this NWP to only farmed 
wetlands in agricultural production, 
there was concern for the loss of the 
functions and values these farmed 
wetlands possess. Several commenters 
stated concern for the release of 
pesticides and pollutants to ground and 
surface waters during flooding. Also, 
that allowing agricultural related 
structures in farmed wetlands was 
counter to national efforts to discourage 
construction in flood prone areas. 
Another commenter expressed concern 
for the loss to prairie potholes, playas, 
and vernal pools as a result of this 
NWP.

We believe that impacts to farmed 
wetlands will be minimized in 
accordance with section 404 condition 
number 4. Also, that construction of 
structures in flood prone areas would 
most often be elevated to avoid flooding 
and that this loss in flood storage would 
be minimal both individually and 
cumulatively. We believe the release of 
pollutants as a result of flooding would 
be rare and should this occur the 
impacts would be localized and have 
minimal effect. Furthermore, we have

clarified that this NWP does not 
authorize discharges into prairie 
potholes, playa lakes, or vernal pools.

Several commenters requested that 
this NWP should be subject to the 
notification procedures and include a 
delineation of special aquatic sites, and 
that the NWP be coordinated with the 
federal resource agencies. One 
commenter expressed concern that this 
NWP would set a precedent for allowing 
all types of buildings in wetlands. 
Another commenter recommended that 
all building pads and foundations up to
3,000 square feet in rural areas be 
subject to this NWP. One commenter 
believed that agricultural related 
structures would be constructed and 
then their use converted to 
nonagricultural purposes.

We believe that notification and 
delineation of special aquatics sites is 
unnecessary since this NWP only 
applies to farmed wetlands that are 
currently in agricultural production, and 
further, this NWP has been modified to 
limit the disturbance to one acre of 
farmed wetlands. The farmed wetland 
designation is assigned by the Soil 
Conservation Service. We do not agree 
that this would be setting a precedent, 
since there are specific conditions and 
limitations to the types of activities 
authorized by this NWP. For this reason, 
wre do not agree with the 
recommendation to allow all building 
pads and foundations in wetlands in 
rural areas. Furthermore, we believe it is 
unlikely that a farm building would be 
constructed and then its use converted 
to some use other than farming.

One commenter asked whether the 
NWP applied to silvicultural and 
aquacultural related buildings or 
structures. A few commenters stated 
that the NWP was necessary to 
maintain farming operations and 
suggested ways to minimize impacts. 
Silvicultural and aquacultural related 
buildings or structures are not 
authorized by this NWP. We agree that 
the NWP would benefit farming 
operations and that minimizing impacts 
is required.
Nationwide Permit Conditions 
General Conditions

Several of the commenters questioned 
the incorporation of the BMPs into the 
NWP Conditions. They believed that the 
BMPs are impractical, impossible to 
achieve, and may constitute a taking. 
They felt that they are too vague to be 
enforceable or easily complied with, and 
that failure of a prospective permittee to 
comply with a condition should not 
trigger an enforcement action. The 
Corps disagrees with thèse comments.

The BMPs are now being included as 
conditions in qrder to make them more 
enforceable. Flexibility is built into the 
conditions in response to differing 
conditions throughout the nation. The 
conditions do not constitute a taking of 
private property, and we maintain that 
enforcement actions are appropriate in 
instances where a permittee fails to 
adhere to the conditions.

1. Navigation: In response to 
comments questioning the change from 
previous policy on navigation, the Corps 
believes the proposed wording is more 
appropriate in that navigational 
interests are better protected.

2. Proper Maintenance: There were no 
comments on this condition and it is 
being adopted as proposed.

3. Erosion and Siltation: Several 
comments were directed at the 
“vagueness” of the wording of this 
condition. The Corps believes that 
parameters should not be specified in 
that erosion and siltation control 
methods vary throughout the nation.

4. Aquatic Life Movement: Several 
comments requested that the Corps 
define activities which may 
substantially disrupt aquatic life 
movements, and others suggested that 
the Corps require culverts be designed 
to facilitate passage of aquatic 
organisms. The Corps believes that this 
condition is sufficiently clear, and that it 
is not reasonable or practical for the 
suggestion to be included as an NWP 
condition: We did modify this condition 
that this condition also pertains to 
species which normally migrate through 
the area as well as indigenous species.

5. Equipment: There were no 
comments on this condition and it is 
being adopted as proposed.

6. Regional and Case-by-Case 
Conditions: There were ho comments on 
this condition and it is being adopted as 
proposed.

7. Wild and Scenic Rivers: In 
response to comments that state Wild & 
Scenic Rivers and state or national 
Outstanding Resource Waters be added, 
the Corps believes this is neither 
reasonable nor practical.

8. Tribal Rights: In response to a 
comment that tribes should be informed 
of NWP activities, the Corps believes 
the condition as worded is sufficient to 
protect tribal rights.

9. Water Quality Certification: This 
subject has been addressed in detail in 
Section 330.4(c). After considerable 
review of all comments, this condition 
has been retained as proposed.

10. Coastal Zone Management: This 
subject has been addressed in detail in 
section 330.4(d). After considerable
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review of all comments, this condition 
has been retained as proposed.

11. Endangered Species: The majority 
of commenters objected to the use of the 
language “or species proposed for such 
designation” as being too vague and 
uncertain. Concern was also expressed 
that such language implies that the 
Corps is giving such species status they 
are not entitled to under the Endangered 
Species Act. This term is defined in the 
ESA and is used in that context in this 
regulation. Other commenters expressed 
concern relative to the removal of 
section 7 consultation requirements from 
this condition. This requirement is now 
located in § 330.4(f). After careful 
evaluation of all comments, the 
language of this condition has been 
retained with only minor revisions.

12. Historic Properties: Many 
commenters objected to the term 
“potentially eligible for listing” as being 
too uncertain. We have replaced 
“potentially” with “which the 
prospective permittee has reason to 
believe may be” to clarify this 
statement

Other commenters felt that this 
condition does not adequately address 
the Corps responsibilities under the 
NHPA. We disagree. The Corps 
procedures as outlined in this NWP 
condition comply with the requirements 
of 33 CFR 325 appendix C, which 
implements 36 CFR 800 and fully 
satisfies the requirements of the NHPA.

13. Notification: We received a large 
number of comments relating to this 
condition. Our response to these 
comments has been addressed in the 
preamble at section 330.1(e) and in the 
General Comments for all NWPs. We 
have modified the language concerning 
the 30-day advance notification to 
address those concerns for emergency 
situations. We have also added a 
process requiring notification of the 
natural resource agencies and 
solicitation of their comments. As noted 
previously in this document, we have 
selected Mitigation Option 2 as a part of 
the notification requirement. The 
language of this condition reflects this 
decision.

In addition, in an effort to assist the 
DE in obtaining information needed by 
the Corps to satisfy the requirements of 
the ESA and NHPA, we have included a 
requirement that prospective permittees 
include a statement in the PDN 
certifying that they have contacted the 
appropriate resource agencies regarding 
the effects of the proposed activity on 
endangered or threatened species and/  
or their critical habitat, and on historic 
properties. This statement should also 
include any information provided by the 
USFWS and NMFS regarding the

presence of any endangered or 
threatened species and/or their critical 
habitat in or near the permit area that 
may be affected by the proposed 
activity; and from the SHPO regarding 
the presence of any historic property in 
the permit area that may be affected by 
the proposed activity. This provision 
does not require the prospective 
permittee to delay transmittal of the 
PDN until USFWS/NMFS and/or the 
SHPO provide information. It does 
require that the prospective permittee 
contact these agencies to determine 
whether any information is available. 
Furthermore, we encourage prospective 
permittees to contact these agencies at 
any time concerning these issues, even 
for those NWP activities that do not 
require notification to the DE to assure 
compliance with ESA and NHPA.

Section 404 Only Conditions
1. Water Supply Intakes: Three 

commenters requested that "proximity" 
to water supply intakes be defined. We 
believe that it would not be prudent to 
place a specific restriction on the 
distance from a water supply intake on 
a national level.

2. Shellfish Production: Several 
commenters requested clarification or 
modification of this condition, but the 
Corps believes this would be 
inappropriate on a national level.

3. Suitable M aterial: Several 
commenters recommended modification 
of this condition, or that we include 
EPA’8 list of toxins and toxic amounts. 
Including such a list is not feasible in 
that the condition would have to be 
modified each time EPA’s list is 
modified.

4. Mitigation: The title of this 
condition and the condition itself have 
been modified to state that discharges of 
dredged or fill material must be 
minimized or avoided to the maximum 
extent practicable at the project site, 
unless the DE has approved a 
compensation mitigation plan for the 
specific regulated activity.

5. Spawning Areas: Several 
commenters recommended that this 
condition be expanded to include 
avoidance of other activities or that all 
discharges in spawning areas during 
spawning seasons be prohibited. The 
Corps finds this unduly restrictive and 
believes that the wording, as adopted, 
provides adequate protection.

6. Obstruction o f High Flows: There 
were no comments on this condition and 
it is being adopted as proposed.

7. Adverse Impacts From 
Impoundments: The Corps is in 
agreement with a recommendation to 
modify the wording of this condition to

require minimization to the maximum 
extent practicable.

8. Waterfowl Breeding Areas: Several 
commenters recommended that this 
condition should be expanded to include 
avoidance of other activities or 
protection of additional resources, but 
we believe this is unreasonable and 
impractical and that the condition as 
worded provides sufficient protection.

9. Removal of Temporary Fills: One 
commenter requested that establishment 
of pre-existing soil, vegetation and 
hydrologic conditions should also be 
required. The Corps believes that 
restoration of pre-existing contours is 
sufficient.

Discretionary Authority

In addition to the NWP conditions 
being required by the Chief of Engineers, 
the division and district engineers may 
add regional conditions or revoke NWP 
authorization for some or portions of the 
NWPs. Regional conditions may also be 
required by state Section 401 water 
quality certification or for state coastal 
zone consistency. When a State has 
denied Section 401 Water Quality 
Certification or disagreed with the 
Corps consistency determination for an 
NWP as of the effective date of the 
NWPs, the Corps will deny those 
affected activities without prejudice on 
the effective date. Subsequently, to 
perform these activities the applicant 
must obtain a section 401 Water Quality 
Certification or consistency certification 
from the State. District Engineers will 
announce regional conditions or 
revocations by issuing local public 
notices. Information on regional 
conditions and revocations can be 
obtained from the appropriate district 
engineer as indicated below.

Alabama

Mobile District Engineer, ATTN: 
CESAM-OP-S, P.O. Box 2288, Mobile, 
AL 36628-0001.

Alaska

Alaska District Engineer, ATTN: 
CENPA-CO-R, P.O. Box 898,
Anchorage, AK 99506-0898.

Arizona

Los Angeles District Engineer, ATTN: 
CESPL-CO-R, P.O. Box 2711, Los 
Angeles, CA 90053-2325.

Arkansas

Little Rock District Engineer, ATTN: 
CESWL-CO-P, P.O. Box 867, Little Rock, 
AR 72203-0867.
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California

Sacramento District Engineer, ATTN: 
CESPK-CO-O, 650 Capitol Mall, 
Sacramento, CA 95814-4794.

Colorado

Albuouerque District Engineer, ATTN: 
CESWA-CO-R, P.O. Box 1580, 
Albuquerque, NM 87103-1580.

Connecticut

New England Division Engineer, 
ATTN: CENED-OD-R, 424 Trapelo 
Road, Waltham, MA 02254-9149.

Delaware

Philadelphia District Engineer, ATTN: 
CENAP-OP-R, U.S. Custom House, 2nd 
and Chestnut Street, Philadelphia, PA 
19106-2991.
Florida

Jacksonville District Engineer, ATTN: 
CESAJ-RD, P.O. Box 4970, Jacksonville, 
FL 32232-0019.

Georgia

Savannah District Engineer, ATTN: 
CESAS-OP-F, P.O. Box 889, Savannah, 
GA 31402-0889.
Hawaii

Honolulu District Engineer, ATTN: 
CEPOD-CO-O, Building 230, Fort 
Shafter, Honolulu, HI 96858-5440.
Idaho

Walla Walla District Engineer, ATTN: 
CENPW-OP-RF, Building 602, City- 
County Airport, Walla Walla, WA 
99362-9265.
Illinois

Rock Island District Engineer, ATTN: 
CENCR-OD-S, Clock Tower Building, 
Rock Island, IL 61201-2004.
Indiana

Louisville District Engineer, ATTN: 
CEORL-OR-F, P.O. Box 59, Louisville, 
KY 40201-0059.
Iowa

Rock Island District Engineer, ATTN: 
CENCR-OD-S, Clock Tower Building, 
Rock Island, IL 61201-2004.
Kansas

Kansas City District Engineer, ATTN: 
CEMRK-OD-P, 700 Federal Building, 601 
E. 12th Street, Kansas City, MO 64106- 
2896.
Kentucky

Louisville District Engineer, ATTN: 
CEORL-OR-F, P.O. Box 59, Louisville, 
KY 40201-0059.

Louisiana

New Orleans District Engineer, ATTN: 
CELMN-OD-S, P.O. Box 60267, New 
Orleans, LA 70160-0267.

Maine

New England Division Engineer, 
ATTN: CENED-OD-R, 424 Trapelo 
Road, Waltham, MA 02254-9149.

Maryland

Baltimore District Engineer, ATTN: 
CENAB-OP-R, P.O. Box 1715, Baltimore, 
MD 21203-1715.

Massachusetts

New England Division Engineer, 
ATTN: CENED-OD-R, 424 Trapelo 
Road, Waltham, MA 02254-9149.

Michigan

Detroit District Engineer, ATTN: 
CENCE-CO-L, P.O. Box 1027, Detroit,
MI 48231-1027.

Minnesota

St. Paul District Engineer, ATTN: 
CENCS-CO-R, 180 Kellogg Blvd. E., 
Room 1421, St. Paul, MN 55101-1479.

Mississippi

Vicksburg District Engineer, ATTN: 
CELMK-OD-F, 3515 1-20 Frontage Road, 
Vicksburg, MS 39180-5191.

Missouri

Kansas City District Engineer, ATTN: 
CEMRK-OD-P, 700 Federal Building, 601 
E. 12th Street, Kansas City, MO 64106- 
2896.

Montana

Omaha District Engineer, ATTN: 
CEMRO-OP-R, P.O. Box 5, Omaha, NE 
68101-0005.

Nebraska

Omaha District Engineer, ATTN: 
CEMRO-OP-R, P.O. Box 5, Omaha, NE 
68101-0005.

Nevada

Sacramento District Engineer, ATTN: 
CESPK-CO-O, 650 Capitol Mall, 
Sacramento, CA 95814-4794.

New Hampshire

New England Division Engineer, 
ATTN: CENED-OD-R, 424 Trapelo 
Road, Waltham, MA 02254-9149.

New Jersey

Philadelphia District Engineer, ATTN: 
CENAP-OP-R, U.S. Custom House, 2nd 
and Chestnut Street, Philadelphia, PA 
19106-2991.

New M exico
Albuquerque District Engineer, ATTN: 

CESWA-CO-R, P.O. Box 1580, 
Albuquerque, NM 87103-1580.

New York
New York District Engineer, ATTN: 

CENAN-OP-R, 26 Federal Plaza, New 
York, NY 10278-0090.

North Carolina
Wilmington District Engineer, ATTN: 

CESAW-CO-E, P.O. Box 1890, 
Wilmington, NC 28402-1890.

North Dakota
Omaha District Engineer, ATTN: 

CEMRO-OP-R, P.O. Box 5, Omaha, NE 
68101-0005.

Ohio
Huntington District Engineer, ATTN: 

CEORH-OR-F, 502 8th Street, 
Huntington, WV 25701-2070.

Oklahoma
Tulsa District Engineer, ATTN: 

CESWT-OD-RF, P.O. Box 61, Tulsa, OK 
74121-0061.

Oregon
Portland District Engineer, ATTN: 

CENPP-PL-R, P.O. Box 2946, Portland, 
OR 97208-2946.

Pennsylvania
Baltimore District Engineer, ATTN: 

CENAB-OP-R, P.O. Box 1715, Baltimore, 
MD 21203-1715.

Rhode Island
New England Division Engineer, 

ATTN: CENED-OD-R, 424 Trapelo 
Road, Waltham, MA 02254-9149.

South Carolina
Charleston District Engineer, ATTN: 

CESAC-CO-P, P.O. Box 919, Charleston, 
SC 29402-0919.

South Dakota
Omaha District Engineer, ATTN: 

CEMRO-OP-R, P.O. Box 5, Omaha, NE 
68101-0005.

Tennessee
Nashville District Engineer, ATTN: 

CEORN-OR-F, P.O. Box 1070, Nashville, 
TN 37202-1070.
Texas

Ft. Worth District Engineer, ATTN: 
CESWF-OD-O, P.O. Box 17300, Ft. 
Worth, TX 76102-0300.

Utah
Sacramento District Engineer, ATTN: 

CESPK-CO-O, 650 Capitol Mall, 
Sacramento, CA 958144794.
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Vermont
New England Division Engineer,

ATTN: CENED-OD-R, 424 Trapelo 
Road, Waltham, MA 02254-9149.

Virginia
Norfolk District Engineer, ATTN: 

CENAQ-OP-P, 803 Front Street,
Norfolk, VA 23510-1096.

Washington
Seattle District Engineer, ATTN: 

CENPS-QP-RG, P.O. Box C-3755,
Seattle, WA 98124-2255.

West Virginia
Huntington District Engineer, ATTN: 

CEORH-OR-F, 502 8th Street,
Huntington, WV 25701-2070.

Wisconsin
St. Paul District Engineer, ATTN: 

CENCS-CO-R, 1421 USPO & Custom 
House, St. Paul, MN 55101-9806.

Wyoming
Omaha District Engineer, ATTN: 

CEMRQ-OP-R, P.O. Box 5, Omaha, NE 
68101-0005.

District of Columbia
Baltimore District Engineer, ATTN: 

CENAB-OP-R, P.O. Box 1715, Baltimore, 
MD 21203-1715.

Pacific Territories
Honolulu District Engineer, ATTN: 

CEPOD-CO-O, Building 230, Fort 
Shatter, Honolulu, HI 96858-5440.

Puerto Rico & Virgin Is
Jacksonville District Engineer, ATTN: 

CESAJ-RD, P.O. Box 4970, Jacksonville, 
FL 32232-0019.
Environmental Documentation

We have determined that this action 
does not constitute a major Federal 
action significantly affecting the quality 
of the human environment. 
Environmental documentation has been 
prepared for each nationwide permit. 
Accordingly, for actions where there is 
other Federal agency involvement, there 
is no need to conduct an independent 
review of the other Federal agency’s 
NEPA documentation under 40 CFR 
1506.3(c). The Corps documentation 
includes an environmental assessment 
and, where relevant, a section 404(b)(1) 
Guidelines compliance review. Copies of 
these documents are available for 
inspection at the office of the Chief of 
Engineers and at each Corps district 
office. Based on these documents the 
Corps has determined that the NWPs 
comply with the requirements for 
issuance under general permit authority.

Note 1—The Department of the Army has 
determined that this document does not 
contain a major rule requiring a regulatory 
impact analysis under Executive Order 12291 
because it will not result in an annual effect 
on the economy of $100 million or more and it 
will not result in a major increase in costs or 
prices.

Note 2—The term “he" and its derivatives 
used in these regulations are generic and 
should be considered as applying to both 
male and female.

I hereby certify that this matter will 
have no significant negative impact on a 
substantial number of small entities 
within the meaning and intent of the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et seq.
List of Subjects in 33 CFR Part 330

Administrative practice and 
procedure, Intergovernmental relations, 
Navigation (water), Water pollution 
control, Waterways.

Dated: November 12,1991.
Approved:

Nancy P. Dorn,
Assistant Secretary o f the Army, (Civil 
Works).

Accordingly. 33 CFR part 330 is 
revised to read as follows:

PART 330— NATIONWIDE PERMIT 
PROGRAM

Sec.
330.1 Purpose and policy.
330.2 Definitions.
330.3 Activities occurring before certain 

dates.
330.4 Conditions, limitations, and 

restrictions.
330.5 Issuing, modifying, suspending, or 

revoking nationwide permits and 
authorizations.

330.6 Authorization by nationwide permit.

Appendix A to Part 330—Nationwide Permits 
and Conditions

Authority: 33 U.S.C. 401 et seq.; 33 U.S.C. 
1344; 33 U.S.C. 1413.

§ 330.1 Purpose and policy.
(a) Purpose. This part describes the 

policy and procedures used in the 
Department of the Army’s nationwide 
permit program to issue, modify, 
suspend, or revoke nationwide permits: 
to identify conditions, limitations, and 
restrictions on the nationwide permits: 
and, to identify any procedures, whether 
required or optional, for authorization 
by nationwide permits.

(b) Nationwide permits. Nationwide 
permits (NWPs) are a type of general 
permit issued by the Chief of Engineers 
and are designed to regulate with little, 
if any, delay or paperwork certain 
activities having minimal impacts. The 
NWPs are proposed, issued, modified, 
reissued (extended), and revoked from

time to time after an opportunity for 
public notice and comment. Proposed 
NWPs or modifications to or reissuance 
of existing NWPs will be adopted only 
after the Corps gives notice and allows 
the public an opportunity to comment on 
and request a public hearing regarding 
the proposals. The Corps will give full 
consideration to all comments received 
prior to reaching a final decision.

(c) Terms and conditions. An activity 
is authorized under an NWP only if that 
activity and the permittee satisfy all of 
the NWP’s terms and conditions. 
Activities that do not qualify for 
authorization under an NWP still may 
be authorized by an individual or 
regional general permit. The Corps will 
consider unauthorized any activity 
requiring Corps authorization if that 
activity is under construction or 
completed and does not comply with all 
of the terms and conditions of an NWP, 
regional general permit, or an individual 
permit. The Corps will evaluate 
unauthorized activities for enforcement 
action under 33 CFR part 326. The 
district engineer (DE) may elect to 
suspend enforcement proceedings if the 
permittee modifies his project to comply 
with an NWP or a regional general 
permit. After considering whether a 
violation was knowing or intentional, 
and other indications of the need for a 
penalty, the DE can elect to terminate an 
enforcement proceeding with an after- 
the-fact authorization under an NWP, if 
all terms and conditions of the NWP 
have been satisfied, either before or 
after the activity has been 
accomplished.

(d) Discretionary authority. District 
and division engineers have been 
delegated a discretionary authority to 
suspend, modify, or revoke 
authorizations under an NWP. This 
discretionary authority may be used by 
district and division engineers only to 
further condition or restrict the 
applicability of an NWP for cases where 
they have concerns for the aquatic

■ environment under the Clean Water Act 
section 404(b)(1) Guidelines or for any 
factor of the public interest. Because of 
the nature of most activities authorized 
by NWP, district and division engineers 
will not have to review every such 
activity to decide whether to exercise 
discretionary authority. The terms and 
conditions of certain NWPs require the 
DE to review the proposed activity 
before the NWP authorizes its 
construction. However, the DE has the 
discretionary authority to review any 
activity authorized by NWP to 
determine whether the activity complies 
with the NWP. If the DE finds that the 
proposed activity would have more than
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minimal individual or cumulative net 
adverse effects on the environment or 
otherwise may be contrary to the public 
interest, he shall modify the NWP 
authorization to reduce or eliminate 
those adverse effects, or he shall 
instruct the prospective permittee to 
apply for a regional general permit or an 
individual permit Discretionary 
authority is also discussed at 33 CFR 
330.4(e) and 330.5.

(e) Notifications. (1) In most cases, 
permittees may proceed with activities 
authorized by NWPs without notifying 
the DE. However, the prospective 
permittee should carefully review the 
language of the NWP to ascertain 
whether he must notify the DE prior to 
commencing the authorized activity. For 
NWPs requiring advance notification, 
such notification must be made in 
writing as early as possible prior to 
commencing the proposed activity. The 
permittee may presume that his project 
qualifies for the NWP unless he is 
otherwise notified by the DE within a 
30-day period. The 30-day period starts 
on the date of receipt of the notification 
in the Corps district office and ends 30 
calendar days later regardless of 
weekends or holidays. If the DE notifies 
the prospective permittee that the 
notification is incomplete, a new 30-day 
period will commence upon receipt of 
the revised notification. The prospective 
permittee may not proceed with the 
proposed activity before expiration of 
the 30-day period unless otherwise 
notified by the DE. If the DE fails to act 
within the 30-day period, he must use 
the procedures of 33 CFR 330.5 in order 
to modify, suspend, or revoke the NWP 
authorization.

(2) The DE will review the notification 
and may add activity-specific conditions 
to ensure that the activity complies with 
the terms and conditions of the NWP 
and that the adverse impacts on the 
aquatic environment and other aspects 
of the public interest are individually 
and cumulatively minimal.

(3) For some NWPs involving 
discharges into wetlands, the 
notification must include a wetland 
delineation. The DE will review the 
notification and determine if the 
individual and cumulative adverse 
environmental effects are more than 
minimal. If the adverse effects are more 
than minimal the DE will notify the 
prospective permittee that an individual 
permit is required or that the 
prospective permittee may propose 
measures to mitigate the loss of special 
aquatic sites, including wetlands, to 
reduce the adverse impacts to minimal. 
The prospective permittee may elect to 
propose mitigation with the original

notification. The DE will consider that 
proposed mitigation when deciding if 
the impacts are minimal. The DE shall 
add activity-specific conditions to 
ensure that the mitigation will be 
accomplished. If sufficient mitigation 
cannot be developed to reduce the 
adverse environmental effects to the 
minimal level, the DE will not allow 
authorization under the NWP and will 
instruct the prospective permittee on 
procedures to seek authorization under 
an individual permit.

(f) Individual Applications. DEs 
should review all incoming applications 
for individual permits for possible 
eligibility under regional general permits 
or NWPs. If the activity complies with 
the terms and conditions of one or more 
NWP, he should verify the authorization 
and so notify the applicant. If the DE 
determines that the activity could 
comply after reasonable project 
modifications and/or activity-specific 
conditions, he should notify the 
applicant of such modifications and 
conditions. If such modifications and 
conditions are accepted by the 
applicant, verbally or in writing, the DE 
will verify the authorization with the 
modifications and conditions in 
accordance with 33 CFR 330.6(a). 
However, the DE will proceed with 
processing the application as an 
individual permit and take the 
appropriate action within 15 calendar 
days of receipt, in accordance with 33 
CFR 325.2(a)(2), unless the applicant 
indicates that he will accept the 
modifications or conditions.

(g) Authority. NWPs can be issued to 
satisfy the permit requirements of 
section 10 of the Rivers and Harbors Act 
of 1899, section 404 of the Clean Water 
Act, section 103 of the Marine 
Protection, Research, and Sanctuaries 
Act, or some combination thereof. The 
applicable authority will be indicated at 
the end of each NWP. NWPs and their 
conditions previously published at 33 
CFR 330.5 and 330.6 will remain in effect 
until they expire or are modified or 
revoked in accordance with the 
procedures of this part.

§ 330.2 Definitions.
(a) The definitions found in 33 CFR 

parts 320-329 are applicable to the terms 
used in this part.

(b) Nationwide permit refers to a type 
of general permit which authorizes 
activities on a nationwide basis unless 
specifically limited. (Another type of 
general permit is a “regional permit” 
which is issued by division or district 
engineers on a regional basis in 
accordance with 33 CFR part 325J. (See 
33 CFR 322.2(f) and 323.2(h) for the 
definition of a general permit.)

(c) Authorization means that specific 
activities that qualify for an NWP may 
proceed, provided that the terms and 
conditions of the NWP are met. After 
determining that the activity complies 
with all applicable terms and conditions, 
the prospective permittee may assume 
an authorization under an NWP. This 
assumption is subject to the DE’s 
authority to determine if an activity 
complies with the terms and conditions 
of an NWP. If requested by the 
permittee in writing, the DE will verify 
in writing that the permittee’s proposed 
activity complies with the terms and 
conditions of the NWP. A written 
verification may contain activity- 
specific conditions and regional 
conditions which a permittee must 
satisfy for the authorization to be valid.

(d) Headwaters means non-tidal 
rivers, streams, and their lakes and 
impoundments, including adjacent 
wetlands, that are part of a surface 
tributary system to an interstate or 
navigable water of the United States 
upstream of the point on the river or 
stream at which the average annual flow 
is less than five cubic feet per second. 
The DE may estimate this point from 
available data by using the mean annual 
area precipitation, area drainage basin 
maps, and the average runoff coefficient, 
or by similar means. For streams that 
are dry for long periods of the year, DEs 
may establish the point where 
headwaters begin as that point on the 
stream where a flow of five cubic feet 
per second is equaled or exceeded 50 
percent of the time.

(e) Isolated waters means those non- 
tidal waters of the United States that 
are:

(1) Not part of a surface tributary 
system to interstate or navigable waters 
of the United States; and

(2) Not adjacent to such tributary 
waterbodies.

(f) Filled area means the area within 
jurisdictional waters which is eliminated 
or covered as a direct result of the 
discharge (i.e., the area actually covered 
by the discharged material). It does not 
include areas excavated nor areas 
impacted as an indirect effect of the fill.

(g) Discretionary authority means the 
authority described in §§ 330.1(d) and 
330.4(e) which the Chief of Engineers 
delegates to division or district 
engineers to modify an NWP 
authorization by adding conditions, to 
suspend an NWP authorization, or to 
revoke an NWP authorization and thus 
require individual permit authorization.

(h) Terms and conditions. The "terms" 
of an NWP are the limitations and 
provisions included in the description of 
the NWP itself. The “conditions” of
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NWPs are additional provisions which 
place restrictions or limitations on all of 
the NWPs. These are published with the 
NWPs. Other conditions may be 
imposed by district or division engineers 
on a geographic, category-of-activity, or 
activity-specific basis (See 33 CFR 
330.4(e)).

(i) Single and complete project means 
the total project proposed or 
accomplished by one owner/developer 
or partnership or other association of 
owners/developers. For example, if 
construction of a residential 
development affects several different 
areas of a headwater or isolated water, 
or several different headwaters or 
isolated waters, the cumulative total of 
all filled areas should be the basis for 
deciding whether or not the project will 
be covered by an NWP. For linear 
projects, the “single and complete 
project” (i.e. single and complete 
crossing) will apply to each crossing of a 
separate water of the United States (i.e. 
single waterbody) at that location; 
except that for linear projects crossing a 
single waterbody several times at 
separate and distant locations, each 
crossing is considered a single and 
complete project. However, individual 
channels in a braided stream or river, or 
individual arms of a large, irregularly- 
shaped wetland or lake, etc., are not 
separate waterbodies.

(j) Special aquatic sites means 
wetlands, mudflats, vegetated shallows, 
coral reefs, riffle and pool complexes, 
sanctuaries, and refuges as defined at 40 
CFR 230.40 through 230.45.

§ 330.3 Activities occurring before certain 
dates.

The following activities were 
permitted by NWPs issued on July 19, 
1977, and, unless the activities are 
modified, they do not require further 
permitting;

(a) Discharges of dredged or fill 
material into waters of the United States 
outside the limits of navigable waters of 
the United States that occurred before 
the phase-in dates which extended 
Section 404 jurisdiction to all waters of 
the United States. The phase-in dates 
were: After July 25,1975, discharges into 
navigable waters of the United States 
and adjacent wetlands; after September 
1,1976, discharges into navigable waters 
of the United States and their primary 
tributaries, including adjacent wetlands, 
and into natural lakes, greater than 5 
acres in surface area; and after July 1, 
1977, discharges into all waters of the 
United States, including wetlands, 
(section 404)

(b) Structures or work completed 
before December 18,1968, or in 
waterbodies over which the DE had not

asserted jurisdiction at the time the 
activity occurred, provided in both 
instances, there is no interference with 
navigation. Activities completed 
shoreward of applicable Federal Harbor 
lines before May 27,1970 do not require 
specific authorization, (section 10)

§ 330.4 Conditions, limitations, and 
restrictions.

(a) General. A prospective permittee 
must satisfy all terms and conditions of 
an NWP for a valid authorization to 
occur. Some conditions identify a 
“threshold” that, if met, requires 
additional procedures or provisions 
contained in other paragraphs in this 
section. It is important to remember that 
the NWPs only authorize activities from 
the perspective of the Corps regulatory 
authorities and that other Federal, state, 
and local permits, approvals, or 
authorizations may also be required.

(b) Further information. (1) DEs have 
authority to determine if an activity 
complies with the terms and conditions 
of an NWP.

(2) NWPs do not obviate the need to 
obtain other Federal, state, or local 
permits, approvals, or authorizations 
required by law.

(3) NWPs do not grant any property 
rights or exclusive privileges.

(4) NWPs do not authorize any injury 
to the property or rights of others.

(5) NWPs do not authorize 
interference with any existing or 
proposed Federal project.

(c) State 401 water quality 
certification. (1) State 401 water quality 
certification pursuant to section 401 of 
the Clean Water Act, or waiver thereof, 
is required prior to the issuance or 
reissuance of NWPs authorizing 
activities which may result in a 
discharge into waters of the United 
States.

(2) If, prior to the issuance or 
reissuance of such NWPs, a state issues 
a 401 water quality certification which 
includes special conditions, the division 
engineer will make these special 
conditions regional conditions of the 
NWP for activities which may result in a 
discharge into waters of United States in 
that state, unless he determines that 
such conditions do not comply with the 
provisions of 33 CFR 325.4. In the latter 
case, the conditioned 401 water quality 
certification will be considered a denial 
of the certification (see paragraph (c)(3) 
of this section).

(3) If a state denies a required 401 
water quality certification for an activity 
otherwise meeting the terms and 
conditions of a particular NWP, that 
NWP’s authorization for all such 
activities within that state is denied 
without prejudice until the state issues

an individual 401 water quality 
certification or waives its right to do so. 
State denial of 401 water quality 
certification for any specific NWP 
affects only those activities which may 
result in a discharge. That NWP 
continues to authorize activities which 
could not reasonably be expected to 
result in discharges into waters of the 
United States.1

(4) DEs will take appropriate 
measures to inform the public of which 
activities, waterbodies, or regions 
require an individual 401 water quality 
certification before authorization by 
NWP.

(5) The DE will not require or process 
an individual permit application for an 
activity which may result in a discharge 
and otherwise qualifies for an NWP 
solely on the basis that the 401 water 
quality certification has been denied for 
that NWP. However, the district or 
division engineer may consider water 
quality, among other appropriate 
factors, in determining whether to 
exercise his discretionary authority and 
require a regional general permit or an 
individual permit.

(6) In instances where a state has 
denied the 401 water quality 
certification for discharges under a 
particular NWP, permittees must furnish 
the DE with an individual 401 water 
quality certification or a copy of the 
application to the state for such 
certification. For NWPs for which a 
state has denied the 401 water quality 
certification, the DE will determine a 
reasonable period of time after receipt 
of the request for an activity-specific 401 
water quality certification (generally 60 
days), upon the expiration of which the 
DE will presume state waiver of the 
certification for the individual activity 
covered by the NWP’s. However, the DE 
and the state may negotiate for 
additional time for the 401 water quality 
certification, but in no event shall the 
period exceed one (1) year (see 33 CFR 
325.2(b)(1) (ii)). Upon receipt of an 
individual 401 water quality

1 NWPs numbered 1,2.8.9,10,11.19.24.28, and 
35, do not require 401 water quality certification 
since they would authorize activities which, in the 
opinion of the Corps, could not reasonably be 
expected to result in a discharge and in the case of 
NWP 8 is seaward of the territorial seas. NWPs 
numbered 3,4, 5,6, 7,13,14,18,20,21,22,23, 27,32, 
36,37, and 38, involve various activities, some of 
which may result in a discharge and require 401 
water quality certification, and others of which do 
not. State denial of 401 water quality certification 
for any specific NWP in this category affects only 
those activities which may result in a discharge. For 
those activities not involving discharges, the NWP 
remains in effect. NWPs numbered 12,15,16,17, 25, 
28, and 40 involve activities which would result in 
discharges and therefore 401 water quality 
certification is required.
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certification, or if the prospective 
permittee demonstrates to the DE state 
waiver of such certification, the 
proposed work can be authorized under 
the NWP. For NWPs requiring a 30-day 
predischarge notification the district 
engineer will immediately begin, and 
complete, his review prior to the state 
action on the individual section 401 
water quality certification. If a state 
issues a conditioned individual 401 
water quality certification for an 
individual activity, the DE will include 
those conditions as activity-specific 
conditions of the NWP.

(7) Where a state, after issuing a 401 
water quality certification for an NWP, 
subsequently attempts to withdraw it for 
substantive reasons after the effective 
date of the NWP, the division engineer 
will review those reasons and consider 
whether there is substantial basis for 
suspension, modification, or revocation 
of the NWP authorization as outlined in 
§ 330.5. Otherwise, such attempted state 
withdrawal is not effective and the 
Corps will consider the state 
certification to be valid for the NWP 
authorizations until such time as the 
NWP is modified or reissued.

CdJ Coastal zone management 
consistency determination. (1) Section 
307(c)(1) of the Coastal Zone 
Management Act (CZMA) requires the 
Corps to provide a consistency 
determination and receive state 
agreement prior to the issuance, 
reissuance, or expansion of activities 
authorized by an NWP that authorizes 
activities within a state with a 
Federally-approved Coastal 
Management Program when activities 
that would occur'within, or outside, that 
state’s coastal zone will affect land or 
water uses or natural resources of the 
state’s coastal zone.

(2) If, prior to the issuance, reissuance, 
or expansion of activities authorized by 
an NWP, a state indicates that 
additional conditions are necessary for 
the state to agree with the Corps 
consistency determination, the division 
engineer will make such conditions 
regional conditions for the NWP in that 
state, unless he determines that the 
conditions do not comply with the 
provisions of 33 CFR 325.4 or believes 
for some other specific reason it would 
be inappropriate to include the 
conditions. In this case, the state's 
failure to agree with the Corps 
consistency determination without the 
conditions will be Considered to be a 
disagreement with the Corps 
consistency determination.

(3) When a state has disagreed with 
the Corps consistency determination, 
authorization for all such activities 
occurring within or outside the state’s

coastal zone that affect land or water 
uses or natural resources of the state's 
coastal zone is denied without prejudice 
until the prospective permittee furnishes 
the DE an individual consistency 
certification pursuant to section 
307(c)(3) of the CZMA and demonstrates 
that the state has concurred in it (either 
on an individual or generic basis), or 
that concurrence should be presumed 
(see paragraph (d)(6) of this section).

(4) DEs will take appropriate 
measures, such as public notices, to 
inform the public of which activities, 
waterbodies, or regions require 
prospective permittees to make an 
individual consistency determination 
and seek concurrence from the state.

(5) DEs will not require or process an 
individual permit application for an 
activity otherwise qualifying for an 
NWP solely on the basis that the 
activity has not received CZMA 
consistency agreement from the state. 
However, the district or division 
engineer may consider that factor, 
among other appropriate factors, in 
determining whether to exercise his 
discretionary authority and require a 
regional general permit or an individual 
permit application.

(6) In instances where a state has 
disagreed with the Corps consistency 
determination for activities under a 
particular NWP, permittees must furnish 
the DE with an individual consistency 
concurrence or a copy of the consistency 
certification provided to the state for 
concurrence. If a state fails to act on a 
permittee’s consistency certification 
within six months after receipt by the 
state, concurrence will be presumed. 
Upon receipt of an individual 
consistency concurrence or upon 
presumed consistency, the proposed 
work is authorized if it complies with all 
terms and conditions of the NWP. For 
NWPs requiring a 30-day predischarge 
notification the DE will immediately 
begin, and may complete, his review 
prior to the state action on the 
individual consistency certification. If a 
state indicates that individual 
conditions are necessary for consistency 
with the state’s Federally-approved 
coastal management program for that 
individual activity, the DE will include 
those conditions as activity-specific 
conditions of the NWP unless he 
determines that such conditions do not 
comply with the provisions of 33 CFR 
325.4. In the latter case the DE will 
consider the conditioned concurrence as 
a nonconcurrence unless the permittee 
chooses to comply voluntarily with all 
the conditions in the conditioned 
concurrence.

(7) Where a state, after agreeing with 
the Corps consistency determination,

subsequently attempts to reverse it’s 
agreement for substantive reasons after 
the effective date of the NWP, the 
division engineer will review those 
reasons and consider whether there is 
substantial basis for suspension, 
modification, or revocation as outlined 
in 33 CFR 330.5. Otherwise, such 
attempted reversal is not effective and 
the Corps will consider the state CZMA 
consistency agreement to be valid for 
the NWP authorization until such time 
as the NWP is modified or reissued.

(8) Federal activities must be 
consistent with a state’s Federally- 
approved coastal management program 
to the maximum extent practicable. 
Federal agencies should follow their 
own procedures and the Department of 
Commerce regulations appearing at 15 
CFR Part 930 to meet the requirements 
of the CZMA. Therefore, the provisions 
of 33 CFR 330.4(d)(l)~(7} do not apply to 
Federal activities. Indian tribes doing 
work on Indian Reservation lands shall 
be treated in the same manner as 
Federal applicants.

(e) Discretionary authority. The Corps 
reserves the right (i.e., discretion) to 
modify, suspend, or revoke NWP 
authorizations. Modification means the 
imposition of additional or revised terms 
or conditions on the authorization. 
Suspension means the temporary 
cancellation of the authorization while a 
decision is made to either modify, 
revoke, or reinstate the authorization. 
Revocation means the cancellation of 
the authorization. The procedures for 
modifying, suspending, or revoking NWP 
authorizations are detailed in § 330.5.

(1) A division engineer may assert 
discretionary authority by modifying, 
suspending, or revoking NWP 
authorizations for a specific geographic 
area, class of activity, or class of waters 
within his division, including on a 
statewide basis, whenever he 
determines sufficient concerns for the 
environment under the section 404(b)(1) 
Guidelines or any other factor of the 
public interest so requires, or if he 
otherwise determines that the NWP 
would result in more than minimal 
adverse environmental effects either 
individually or cumulatively.

(2) A DE may assert discretionary 
authority by modifying, suspending, or 
revoking NWP authorization for a 
specific activity whenever he 
determines sufficient concerns for the 
environment or any other factor of the 
public interest so requires. Whenever 
the DE determines that a proposed 
specific activity covered by an NWP 
would have more than minimal 
individual or cumulative adverse effects 
on the environment or otherwise may be
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contrary to the public interest, he must 
either modify the NWP authorization to 
reduce or eliminate the adverse impacts, 
or notify the prospective permittee that 
the proposed activity is not authorized 
by NWP and provide instructions on 
how to seek authorization under a 
regional general or individual permit.

(3) The division or district engineer 
will restore authorization under the 
NWPs at any time he determines that 
his reason for asserting discretionary 
authority has been satisfied by a 
condition, project modification, or new 
information.

(4) When the Chief of Engineers 
modifies or reissues an NWP, division 
engineers must use the procedures of 
§ 330.5 to reassert discretionary 
authority to reinstate regional 
conditions or revocation of NWP 
authorizations for specific geographic 
areas, class of activities, or class of 
waters. Division engineers will update 
existing documentation for each NWP. 
Upon modification or reissuance of 
NWPs, previous activity-specific 
conditions or revocations of NWP 
authorization will remain in effect 
unless the DE specifically removes the 
activity-specific conditions or 
revocations.

(f) Endangered species. No activity is 
authorized by any NWP if that activity 
is likely to jeopardize the continued 
existence of a threatened or endangered 
species as listed or proposed for listing 
under the Federal Endangered Species 
Act (ESA), or to destroy or adversely 
modify the critical habitat of such 
species.

(1) Federal agencies should follow 
their own procedures for complying with 
the requirements of the ESA.

(2) Non-federal permittees shall notify 
the DE if any Federally listed (or 
proposed for listing) endangered or 
threatened species or critical habitat 
might be affected or is in the vicinity of 
the project. In such cases, the 
prospective permittee will not begin 
work under authority of the NWP until 
notified by the district engineer that the 
requirements of the Endangered Species 
Act have been satisfied and that the 
activity is authorized. If the DE 
determines that the activity may affect 
any Federally listed species or critical 
habitat, the DE must initiate section 7 
consultation in accordance with the 
ESA. In such cases, the DE may:

(i) Initiate section 7 consultation and 
then, upon completion, authorize the 
activity under the NWP by adding, if 
appropriate, activity-specific conditions; 
or

(ii) Prior to or concurrent with section 
7 consultation, assert discretionary 
authority (see 33 CFR 330.4(e)) and

require an individual permit (see 33 CFR 
330.5(d)).

(3) Prospective permittees are 
encouraged to obtain information on the 
location of threatened or endangered 
species and their critical habitats from 
the U.S. Fish and Wildlife Service, 
Endangered Species Office, and the 
National Marine Fisheries Service.

(g) Historic properties. No activity 
which may affect properties listed or 
properties eligible for listing in the 
National Register of Historic Places, is 
authorized until the DE has complied 
with the provisions of 33 CFR part 325, 
appendix C.

(1) Federal permittees should follow 
their own procedures for compliance 
with the requirements of the National 
Historic Preservation Act and other 
Federal historic preservation laws.

(2) Non-federal permittees will notify 
the DE if the activity may affect historic 
properties which the National Park 
Service has listed, determined eligible 
for listing, or which the prospective 
permittee has reason to believe may be 
eligible for listing, on the National 
Register of Historic Places. In such 
cases, the prospective permittee will not 
begin the proposed activity until notified 
by the DE that the requirements of the 
National Historic Preservation Act have 
been satisfied and that the activity is 
authorized. If a property in the permit 
area of the activity is determined to be 
an historic property in accordance with 
33 CFR part 325, appendix C, the DE will 
take into account the effects on such 
properties in accordance with 33 CFR 
part 325, appendix C. In such cases, the 
district engineer may:

(i) After complying with the 
requirements of 33 CFR part 325, 
appendix C, authorize the activity under 
the NWP by adding, if appropriate, 
activity-specific conditions; or

(ii) Prior to or concurrent with 
complying with the requirements of 33 
CFR part 325, appendix C, he may assert 
discretionary authority (see 33 CFR 
330.4(e)) and instruct the prospective 
permittee of procedures to seek 
authorization under a regional general 
permit or an individual permit. (See 33 
CFR 330.5(d).)

(3) The permittee shall immediately 
notify the DE if, before or during 
prosecution of the work authorized, he 
encounters an historic property that has 
not been listed or determined eligible for 
listing on the National Register, but 
which the prospective permittee has 
reason to believe may be eligible for 
listing on the National Register.

(4) Prospective permittees are 
encouraged to obtain information on the 
location of historic properties from the

State Historic Preservation Officer and 
the National Register of Historic Places.

§ 330.5 Issuing, modifying, suspending, or 
revoking nationwide permits and 
authorizations.

(a) General. This section sets forth the 
procedures for issuing and reissuing 
NWPs and for modifying, suspending, or 
revoking NWPs and authorizations 
under NWPs.

(b) Chief o f Engineers. (1) Anyone 
may, at any time, suggest to the Chief of 
Engineers, (ATTN: CECW-OR), any new 
NWPs or conditions for issuance, or 
changes to existing NWPs, which he 
believes to be appropriate for 
consideration. From time-to-time new 
NWPs and revocations of or 
modifications to existing NWPs will be 
evaluated by the Chief of Engineers 
following the procedures specified in 
this section. Within five years of 
issuance of the NWPs, the Chief of 
Engineers will review the NWPs and 
propose modification, revocation, or 
reissuance.

(2) Public notice, (i) Upon proposed 
issuance of new NWPs or modification, 
suspension, revocation, or reissuance of 
existing NWPs, the Chief of Engineers 
will publish a document seeking public 
comments, including the opportunity to 
request a public hearing. This document 
will also state that the information 
supporting the Corps’ provisional 
determination that proposed activities 
comply with the requirements for 
issuance under general permit authority 
is available at the Office of the Chief of 
Engineers and at all district offices. The 
Chief of Engineers will prepare this 
information which will be 
supplemented, if appropriate, by 
division engineers.

(ii) Concurrent with the Chief of 
Engineers’ notification of proposed, 
modified, reissued, or revoked NWPs, 
DEs will notify the known interested 
public by a notice issued at the district 
level. The notice will include proposed 
regional conditions or proposed 
revocations of NWP authorizations for 
specific geographic areas, classes of 
activities, or classes of waters, if any, 
developed by the division engineer.

(3) Documentation. The Chief of 
Engineers will prepare appropriate 
NEPA documents and, if applicable, 
section 404(b)(1) Guidelines compliance 
analyses for proposed NWPs. 
Documentation for existing NWPs will 
be modified to reflect any changes in 
these permits and to reflect the Chief of 
Engineers’ evaluation of the use of the 
permit since the last issuance. Copies of 
all comments received on the document 
will be included in the administrative
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record. The Chief of Engineers will 
consider these comments in making his 
decision on the NWPs, and will prepare 
a statement of findings outlining his 
views regarding each NWP and 
discussing how substantive comments 
were considered. The Chief of Engineers 
will also determine the need to hold a 
public hearing for the proposed NWPs.

(4) Effective dates. Thé Chief of 
Engineers will advise the public of the 
effective date of any issuance, 
modification, or revocation of an NWP.

(c) Division Engineer. (1) A division 
engineer may use his discretionary 
authority to modify, suspend, or revoke 
NWP authorizations for any specific 
geographic area, class of activities, or 
class of waters within his division, 
including on a statewide basis, by 
issuing a public notice or notifying the 
individuals involved. The notice will 
state his concerns regarding the 
environment or the other relevant 
factors of the public interest. Before 
using his discretionary authority to 
modify or revoke such NWP 
authorizations, division engineers will:

(1) Give an opportunity for interested 
parties to express their views on the 
proposed action (the DE will publish 
and circulate a notice to the known 
interested public to solicit comments 
and provide the opportunity to request a 
public hearing);

(ii) Consider fully the views of 
affected parties;

(iii) Prepare supplemental 
documentation for any modifications or 
revocations that may result through 
assertion of discretionary authority.
Such documentation will include 
comments received on the district public 
notices and a statement of findings 
showing how substantive comments 
were considered;

(iv) Provide, if appropriate, a 
grandfathering period as specified in 
§ 330.6(b) for those who have 
commenced work or are under contract 
to commence in reliance on the NWP 
authorization; and

(v) Notify affected parties of the 
modification, suspension, or revocation, 
including the effective date (the DE will 
publish and circulate a notice to the 
known interested public and to anyone 
who commented on the proposed 
action).

(2) The modification, suspension, or 
revocation of authorizations under an 
NWP by the division engineer will 
become effective by issuance of public 
notice or a notification to the individuals 
involved.

(3) A copy of all regional conditions 
imposed by division engineers on 
activities authorized by NWPs will be

forwarded to the Office of the Chief of 
Engineers, ATTN: ÇECW-OR.

(d) District Engineer. (1) When 
deciding whether to exercise his 
discretionary authority to modify, 
suspend, or revoke a case specific 
activity’s authorization under an NWP, 
the DE should consider to the extent 
relevant and appropriate: Changes in 
circumstances relating to the authorized 
activity since the NWP itself was issued 
or since the DE confirmed authorization 
under the'NWP by written verification; 
the continuing need for, or adequacy of, 
the specific conditions of the 
authorization; any significant objections 
to the authorization not previously 
considered; progress inspections of 
individual activities occurring under an 
NWP; cumulative adverse 
environmental effects resulting from 
activities occurring under the NWP; the 
extent of the permittee’s compliance 
with the terms and conditions of the 
NWPs; revisions to applicable statutory 
or regulatory authorities; and, the extent 
to which asserting discretionary 
authority would adversely affect plans, 
investments, and actions the permittee 
has made or taken in reliance on the 
permit; and, other concerns for the 
environment, including the aquatic 
environment under the section 404(b)(1) 
Guidelines, and other relevant factors of 
the public interest.

(2) Procedures, (i) When considering 
whether to modify or revoke a specific 
authorization under an NWP, whenever 
practicable, the DE will initially hold 
informal consultations with the 
permittee to determine whether special 
conditions to modify the authorization 
would be mutually agreeable or to allow 
the permittee to furnish information 
which satisfies the DE’s concerns. If a 
mutual agreement is reached, the DE 
will give the permittee written 
verification of the authorization, 
including the special conditions. If the 
permittee furnishes information which 
satisfies the DE’s concerns, the 
permittee may proceed. If appropriate, 
the DE may suspend the NWP 
authorization while holding informal 
consultations with the permittee.

(ii) If the DE’s concerns remain after 
the informal consultation, the DE may 
suspend a specific authorization under 
an NWP by notifying the permittee in 
writing by the most expeditious means 
available that the authorization has 
been suspended, stating the reasons for 
the suspension, and ordering the 
permittee to stop any activities being 
done in reliance upon the authorization 
under the NWP. The permittee will be 
advised that a decision will be made 
either to reinstate or revoke the 
authorization under the NWP; or, if

appropriate, that the authorization under 
the NWP may be modified by mutual 
agreement. The permittee will also be 
advised that within 10 days of receipt of 
the notice of suspension, he may request 
a meeting with the DE, or his designated 
representative, to present information in 
this matter. After completion of the 
meeting (or within a reasonable period 
of time after suspending the 
authorization if no meeting is 
requested), the DE will take action to 
reinstate, modify, or revoke the 
authorization.

(iii) Following completion of the 
suspension procedures, if the DE 
determines that sufficient concerns for 
the environment, including the aquatic 
environment under the section 404(b)(1) 
Guidelines, or other relevant factors of 
the public interest so require, he will 
revoke authorization under the NWP.
The DE will provide the permittee a 
written final decision and instruct him 
on the procedures to seek authorization 
under a regional general permit or an 
individual permit.

(3) The DE need not issue a public 
notice when asserting discretionary 
authority over a specific activity. The 
modification, suspension, or revocation 
will become effective by notification to 
the prospective permittee.

§ 330.6 Authorization by nationwide 
permit.

(a) Nationwide permit verification. (1) 
Nationwide permittees may, and in 
some cases must, request from a DE 
confirmation that an activity complies 
with the terms and conditions of an 
NWP. DEs should respond as promptly 
as practicable to such requests.

(2) If the DE decides that an activity 
does not comply with the terms or 
conditions of an NWP, he will notify the 
person desiring to do the work and 
instruct him on the procedures to seek 
authorization Under a regional general 
permit or individual permit.

(3) If the DE decides that an activity 
does comply with the terms and 
conditions of an NWP, he will notify the 
nationwide permittee.

(i) The DE may add conditions on a 
case-by-case basis to clarify compliance 
with the terms and conditions of an 
NWP or to ensure that the activity will 
have only minimal individual and 
cumulative adverse effects on the 
environment, and will not be contrary to 
the public interest.

(ii) The DE’s response will state that 
the verification is valid for a specific 
period of time (generally but no more 
than two years) unless the NWP 
authorization is modified, suspended, or 
revoked. The response should also
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include a statement that the verification 
will remain valid for the specified period 
of time, if during that time period, the 
NWP authorization is reissued without 
modification or the activity complies 
with any subsequent modification of the 
NWP authorization. Furthermore, the 
response should include a statement 
that the provisions of § 330.6(b) will 
apply, if during that period of time, the 
NWP authorization expires, or is 
suspended or revoked, or is modified, 
such that the activity would no longer 
comply with the terms and conditions of 
an NWP. Finally, the response should 
include any known expiration date that 
would occur during the specified period 
of time. A period of time less than two 
years may be used if deemed 
appropriate.

(iii) For activities where a state has 
denied 401 water quality certification 
and/or did not agree with the Corps 
consistency determination for an NWP 
the DE’s response will state that the 
proposed activity meets the terms and 
conditions for authorization under the 
NWP with the exception of a state 401 
water quality certification and/or CZM 
consistency concurrence. The response 
will also indicate the activity is denied 
without prejudice and cannot be 
authorized until the requirements of
§§ 330.4(c)(3), 330.4(c)(6), 330.4(d)(3), 
and 330.4(d)(6) are satisfied. The 
response will also indicate that work 
may only proceed subject to the terms 
and conditions of the state 401 water 
quality certification and/or CZM 
concurrence.

(iv) Once the DE has provided such 
verification, he must use the procedures 
of 33 CFR 330.5 in order to modify, 
suspend, or revoke the authorization.

(b) Expiration o f nationwide permits. 
The Chief of Engineers will periodically 
review NWPs and their conditions and 
will decide to either modify, reissue, or 
revoke the permits. If an NWP is not 
modified or reissued within five years of 
its effective date, it automatically 
expires and becomes null and void. 
Activities which have commenced (i.e, 
are under construction) or are under 
contract to commence in reliance upon 
an NWP will remain authorized 
provided the activity is completed 
within twelve months of the date of an 
NWP’s expiration, modification, or 
revocation, unless discretionary 
authority has been exercised on a case- 
by-case basis to modify, suspend, or 
revoke the authorization in accordance 
with 33 CFR 330.4(e) and 33 CFR 330.5
(c) or (d). Activities completed under the 
authorization of an NWP which was in 
effect at the time the activity was

completed continue to be authorized by 
that NWP.

(c) Multiple use o f nationwide 
permits. Two or more different NWPs 
can be combined to authorize a “single 
and complete project“ as defined at 33 
CFR 330.2(i). However, the same NWP 
cannot be used more than once for a 
single and complete project.

(d) Combining nationwide permits 
with individual permits. Subject to the 
following qualifications, portions of a 
larger project may proceed under the 
authority of the NWPs while the DE 
evaluates an individual permit 
application for other portions of the 
same project, but only if the portions of 
the project qualifying for NWP 
authorization would have independent 
utility and are able to function or meet 
their purpose independent of the total 
project. When the functioning or 
usefulness of a portion of the total 
project qualifying for an NWP is 
dependent on the remainder of the 
project, such that its construction and 
use would not be fully justified even if 
the Corps were to deny the individual 
permit, the NWP does not apply and all 
portions of the project must be 
evaluated as part of the individual 
permit process.

(1) When a portion of a larger project 
is authorized to proceed under an NWP, 
it is with the understanding that its 
construction will in no way prejudice 
the decision on the individual permit for 
the rest of the project. Furthermore, the 
individual permit documentation must 
include an analysis of the impacts of the 
entire project, including related 
activities authorized by NWP.

(2) NWPs do not apply, even if a 
portion of the project is not dependent 
on the rest of die project, when any 
portion of the project is subject to an 
enforcement action by the Corps or EPA.

(e) After-the-fact authorizations.
These authorizations often play an 
important part in the resolution of 
violations. In appropriate cases where 
the activity complies with the terms and 
conditions of an NWP, the DE can elect 
to use the NWP for resolution of an 
after-the-fact permit situation following 
a consideration of whether the violation 
being resolved was knowing or 
intentional and other indications of the 
need for a penalty. For example, where 
an unauthorized fill meets the terms and 
conditions of NWP 13, the DE can 
consider the appropriateness of allowing 
the residual fill to remain, in situations 
where said fill would normally have 
been permitted under NWP 13. A 
knowing, intentional, willful violation 
should be the subject of an enforcement 
action leading to a penalty, rather than

an after-the-fact authorization. Use of 
after-the-fact NWP authorization must 
be consistent with the terms of the 
Army/EPA Memorandum of Agreement 
on Enforcement. Copies are available 
from each district engineer.

Appendix A to Part 330—Nationwide 
Permits and Conditions
A. Index of the Nationwide Permits and 
Conditions

Nationwide Permits
1. Aids to Navigation
2. Structures in Artificial Canals
3. Maintenance
4. Fish and Wildlife Harvesting,

Enhancement, and Attraction Devices 
and Activities

5. Scientific Measurement Devices
6. Survey Activities
7. Outfall Structures
8. Oil and Gas Structures
9. Structures in Fleeting and Anchorage

Areas
10. Mooring Buoys
11. Temporary Recreational Structures
12. Utility Line Backfill and Bedding
13. Bank Stabilization
14. Road Crossing
15. U.S. Coast Guard Approved Bridges
16. Return Water From Upland Contained

Disposal Areas
17. Hydropower Projects
18. Minor Discharges
19. 25 Cubic Yard Dredging
20. Oil Spill Cleanup
21. Surface Mining Activities
22. Removal of Vessels
23. Approved Categorical Exclusions
24. State Administered Section 404 Prograir. s
25. Structural Discharge
26. Headwaters and Isolated Waters

Discharges
27. Wetland Restoration Activities
28. Modifications of Existing Marinas
29. Reserved
30. Reserved
31. Reserved
32. Completed Enforcement Actions
33. Temporary Construction and Access
34. Cranberry Production Activities
35. Maintenance Dredging of Existing Basins
36. Boat Ramps
37. Emergency Watershed Protection
38. Cleanup of Hazardous and Toxic Waste
39. Reserved
40. Farm Buildings

Nationwide Permit Conditions 

General Conditions
1. Navigation
2. Proper Maintenance
3. Erosion and Siltation Controls
4. Aquatic Life Movements
5. Equipment
6. Regional and Case-By-Case Conditions
7. Wild and Scenic Rivers
8. Tribal Rights
9. Water Quality Certification
10. Coastal Zone Management
11. Endangered Species
12. Historic Properties
13. Notification,
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Section -104 Only Conditions
1. Water Supply Intakes
2. Shellfish Production
3. Suitable Material
4. Mitigation
5. Spawning Areas
6. Obstruction of High Flows
7. Adverse Impacts From Impoundments
8. Waterfowl Breeding Areas
9. Removal of Temporary Fills

B. Nationwide Permits
1. Aids to Navigation. The placement 

of aids to navigation and regulatory 
markers which are approved by and 
installed in accordance with the 
requirements of the U.S. Coast Guard. 
(See 33 CFR part 66, chapter I, 
subchapter C). (section 10)

2. Structures in Artificial Canals. 
Structures constructed in artificial 
canals within principally residential 
developments where the connection of 
the canal to a navigable water of the 
United States has been previously 
authorized (see 33 CFR 322.5(g)).
(section 10)

3. Maintenance. The repair, 
rehabilitation, or replacement of any 
previously authorized, currently 
serviceable, structure or fill, or of any 
currently serviceable structure or fill 
authorized by 33 CFR 330.3, provided 
that the structure or fill is not to be put 
to uses differing from those uses 
specified or contemplated for it in the 
original permit or the most recently 
authorized modification. Minor 
deviations in the structure’s 
configuration or filled area including 
those due to changes in materials, 
construction techniques, or current 
construction codes or safety standards 
which are necessary to make repair, 
rehabilitation, or replacement are 
permitted, provided the environmental 
impacts resulting from such repair, 
rehabilitation, or replacement are 
minimal. Currently serviceable means 
useable as is or with some maintenance, 
but not so degraded as to essentially 
require reconstruction. This nationwide 
permit authorizes the repair, 
rehabilitation, or replacement of those 
structures destroyed by storms, floods, 
fire or other discrete events, provided 
the repair, rehabilitation, or replacement 
is commenced or under contract to 
commence within two years of the date 
of their destruction or damage. In cases 
of catastrophic events, such as 
hurricanes or tornadoes, this two-year 
limit may be waived by the District 
Engineer, provided the permittee can 
demonstrate funding, contract, or other 
similar delays. Maintenance dredging 
and beach restoration are not 
authorized by this nationwide permit, 
(sections 10 and 404)

A. Fish and Wildlife Harvesting, 
Enhancement, and Attraction Devices 
and Activities. Fish and wildlife 
harvesting devices and activities such as 
pound nets, crab traps, crab dredging, 
eel pots, lobster traps, duck blinds, clam 
and oyster digging; and small fish 
attraction devices such as open water 
fish concentrators (sea kites, etc). This 
nationwide permit authorizes shellfish 
seeding provided this activity does not 
occur in wetlands or vegetated 
shallows. This nationwide permit does 
not authorize'artificial reefs or 
impoundments and semi-impoundments 
of waters of the United States for the 
culture or holding of motile species such 
as lobster, (sections 10 and 404)

5. Scientific Measurement Devices. 
Staff gages, tide gages, water recording 
devices, water quality testing and 
improvement devices and similar 
structures. Small weirs and flumes 
constructed primarily to record water 
quantity and velocity are also 
authorized provided the discharge is 
limited to 25 cubic yards and further for 
discharges of 10 to 25 cubic yards 
provided the permittee notifies the 
district engineer in accordance with 
“Notification” general condition, 
(sections 10 and 404)

6. Survey Activities. Survey activities 
including core sampling, seismic 
exploratory operations, and plugging of 
seismic shot holes and other 
exploratory-type bore holes. Drilling and 
the discharge of excavated material 
from test wells for oil and gas 
exploration is not authorized by this 
nationwide permit; the plugging of such 
wells is authorized. Fill placed for roads, 
pads and other similar activities is not 
authorized by this nationwide permit. 
The discharge of drilling muds and 
cuttings may require a permit under 
section 402 of the Clean Water Act. 
(sections 10 and 404)

7. Outfall Structures. Activities 
related to construction of outfall 
structures and associated intake 
structures where the effluent from the 
outfall is authorized, conditionally 
authorized, or specifically exempted, or 
are otherwise in compliance with 
regulations issued under the National 
Pollutant Discharge Elimination System 
program (section 402 of the Clean Water 
Act), provided that the nationwide 
permittee notifies the district engineer in 
accordance with the “Notification” 
general condition. (Also see 33 CFR 
330.1(e)). Intake structures per se are not 
included—only those directly associated 
with an outfall structure, (sections 10 
and 404)

8. Oil and Gas Structures. Structures 
for the exploration, production, and 
transportation of oil, gas, and minerals

on the outer continental shelf within 
areas leased for such purposes by the 
Department of the Interior, Minerals 
Management Service. Such structures 
shall not be placed within the limits of 
any designated shipping safety fairway 
or traffic separation scheme, except 
temporary anchors that comply with the 
fairway regulations in 33 CFR 322.5(1). 
(Where such limits have not been 
designated, or where changes are 
anticipated, district engineers will 
consider asserting discretionary 
authority in accordance with 33 CFR 
330.4(e) and will also review such 
proposals to ensure they comply with 
the provisions of the fairway regulations 
in 33 CFR 322.5(1)). Such structures will 
not be placed in established danger 
zones or restricted areas as designated 
in 33 CFR part 334: nor will such 
structures be permitted in EPA or Corps 
designated dredged material disposal 
areas, (section 10)

9. Structures in Fleeting and 
Anchorage Areas. Structures, buoys, 
floats, and other devices placed within 
anchorage or fleeting areas to facilitate 
moorage of vessels where such areas 
have been established for that purpose 
by the U.S. Coast Guard, (section 10)

10. Mooring Buoys. Non-commercial, 
single-boat, mooring buoys, (section 10)

11. Temporary Recreational 
Structures. Temporary buoys, markers, 
small floating docks, and similar 
structures placed for recreational use 
during specific events such as water 
skiing competitions and boat races or 
seasonal use provided that such 
structures are removed within 30 days 
after use has been discontinued. At 
Corps of Engineers reservoirs, the 
reservoir manager must approve each 
buoy or marker individually, (section 10)

12. Utility Line Backfill and Bedding. 
Discharges of material for backfill or 
bedding for utility lines, including outfall 
and intake structures, provided there is 
no change in preconstruction contours.
A “utility line” is defined as any pipe or 
pipeline for the transportation of any 
gaseous, liquid, liquefiable, or slurry 
substance, for any purpose, and any 
cable, line, or wire for the transmission 
for any purpose of electrical energy, 
telephone and telegraph messages, and 
radio and television communication.
The term “utility line” does not include 
activities which drain a water of the 
United States, such as drainage tile, 
however, it does apply to pipes 
conveying drainage from another area. 
Material resulting from trench 
excavation may be temporarily sidecast 
(up to three months) into waters of the 
United States provided that the material 
is not placed in such a manner that it is
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dispersed by currents or other forces.
The DE may extend the period of 
temporary side-casting up to 180 days, 
where appropriate. The area of waters 
of the United States that is disturbed 
must be limited to the minimum 
necessary to construct the utility line. In 
wetlands, the top 6" to 12" of the trench 
should generally be backfilled with 
topsoil from the trench. Excess material 
must be removed to upland areas 
immediately upon completion of 
construction. Any exposed slopes and 
streambanks must be stabilized 
immediately upon completion of the 
utility line. The utility line itself will 
require a Section 10 permit if in 
navigable waters of the United States. 
(See 33 CFR part 322). (section 404)

13. Bank Stabilization. Bank 
stabilization activities necessary for 
erosion prevention provided:

a. No material is placed in excess of 
the minimum needed for erosion 
protection;

b. The bank stabilization activity is 
less than 500 feet in length;

c. The activity will not exceed an 
average of one cubic yard per running 
foot placed along the bank below the 
plane of the ordinary high water mark or 
the high tide line;

d. No material is placed in any special 
aquatic site, including wetlands;

e. No material is of the type or is 
placed in any location or in any manner 
so as to impair surface water flow into 
or out of any wetland area;

f. No material is placed in a manner 
that will be eroded by normal or 
expected high flows (properly anchored 
trees and treetops may be used in low 
energy areas); and,

g. The activity is part of a single and 
complete project.
Bank stabilization activities in excess of 
500 feet in length or greater than an 
average of one cubic yard per running 
foot may be authorized if the permittee 
notifies the district engineer in 
accordance with the “Notification” 
general condition and the district 
engineer determines the activity 
complies with the other terms and 
conditions of the nationwide permit and 
the adverse environmental impacts are 
minimal both individually and 
cumulatively, (sections 10 and 404)

14. Rood Crossing. Fills for roads 
crossing waters of the United States 
(including wetlands and other special 
aquatic sites) provided:

a. The width of the fill is limited to the 
minimum necessary for the actual 
crossing;

b. The fill placed in waters of the 
United States is limited to a filled area 
of no more than acre. Furthermore, no

more than a total of 200 linear feet of the 
fill for the roadway can occur in special 
aquatic sites, including wetlands;

c. The crossing is adverted, bridged or 
otherwise designed to prevent the 
restriction of, and to withstand, 
expected high flows and tidal flows, and 
to prevent the restriction of low flows 
and the movement of aquatic organisms;

d. The crossing, including all 
attendant features, both temporary and 
permanent, is part of a single and 
complete project for crossing of a water 
of the United States; and,

e. For fills in special aquatic sites, 
including wetlands, the permittee 
notifies the district engineer in 
accordance with the “Notification” 
general condition. The notification must 
also include a delineation of affected 
special aquatic sites, including 
wetlands.
Some road fills may be eligible for an 
exemption from the need for a Section 
404 permit altogether (see 33 CFR 323.4). 
Also, where local circumstances 
indicate the need, district engineers will 
define the term “expected high flows” 
for the purpose of establishing 
applicability of this nationwide permit, 
(sections 10 and 404)

15. U.S. Coast Guard Approved 
Bridges. Discharges of dredged or fill 
material incidental to the construction of 
bridges across navigable waters of the 
United States, including cofferdams, 
abutments, foundation seals, piers, and 
temporary construction and access fills 
provided such discharges have been 
authorized by the U.S. Coast Guard as 
part of the bridge permit Causeways 
and approach fills are not included in 
this nationwide permit and will require 
an individual or regional section 404 
permit, (section 404)

16. Return Water From Upland 
Contained Disposal Areas. Return water 
from an upland, contained dredged 
material disposal area. The dredging 
itself requires a section 10 permit if 
located in navigable waters of the 
United States. The return water from a 
contained disposal area is 
administratively defined as a discharge 
of dredged material by 33 CFR 323.2(d) 
even though the disposal itself occurs on 
the upland and thus does not require a 
section 404 permit. This nationwide 
permit satisfies the technical 
requirement for a section 404 permit for 
the return water where the quality of the 
return water is controlled by the state 
through the section 401 certification 
procedures, (section 404)

17. Hydropower Projects. Discharges 
of dredged or fill material associated 
with (a) small hydropower projects at 
existing reservoirs where the project,

which includes the fill, is licensed by the 
Federal Energy Regulatory Commission 
(FERC) under the Federal Power Act of 
1920, as amended; and has a total 
generating capacity of not more than 
5000 KW; and the permittee notifies the 
district engineer in accordance with the 
“Notification” general condition; or (b) 
hydropower projects for which the FERC 
has granted an exemption from licensing 
pursuant to section 408 of the Energy 
Security Act of 1980 (16 U.S.C. 2705 and 
2708) and section 30 of the Federal 
Power Act, as amended; provided the 
permittee notifies the district engineer in 
accordance with the “Notification” 
general condition, (section 404)

18. Minor Discharges. Minor 
discharges of dredged or fill material 
into all waters of the United States 
provided:

a. The discharge does not exceed 25 
cubic yards;

b. The discharge will not cause the 
loss of more than Via acre of a special 
aquatic site, including wetlands. For the 
purposes of this nationwide permit, the 
acreage limitation includes the filled 
area plus special aquatic sites that are 
adversely affected by flooding and 
special aquatic sites that are drained so 
that they would no longer be a water of 
the United States as a result of the 
project;

c. If the discharge exceeds 10 cubic 
yards or the discharge is in a special 
aquatic site, including wetlands, the 
permittee notifies the district engineer in 
accordance with the “Notification” 
general condition. For discharges in 
special aquatic sites, including 
wetlands, the notification must also 
include a delineation of affected special 
aquatic sites, including wetlands. (Also 
see 33 CFR 330.1(e)); and

d. The discharge, including all 
attendant features, both temporary and 
permanent, is part of a single and 
complete project and is not placed for 
the purpose of stream diversion, 
(sections 10 and 404)

19. Minor Dredging. Dredging of no 
more than 25 cubic yards below the 
plane of the ordinary high water mark or 
the mean high water mark from 
navigable waters of the United States as 
part of a single and complete project. 
This nationwide permit does not 
authorize the dredging or degradation 
through siltation of coral reefs, 
submerged aquatic vegetation, 
anadromous fish spawning areas, or 
wetlands or, the connection of canals or 
other artificial waterways to navigable 
waters of the United States (see 33 CFR 
322.5(g)). (section 10)

20. Oil Spill Cleanup. Activities 
required for the containment and
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cleanup of oil and hazardous substances 
which are subject to the National Oil 
and Hazardous Substances Pollution 
Contingency Plan, (40 CFR part 300), 
provided that the work is done in 
accordance with the Spill Control and 
Countermeasure Plan required by 40 
CFR 112.3 and any existing State 
contingency plan and provided that the 
Regional Response Team (if one exists 
in the area) concurs with the proposed 
containment and cleanup action, 
(sections 10 and 404)

21. Surface Coal Mining Activities. 
Activities associated with surface coal 
mining activities provided they are 
authorized by the Department of the 
Interior, Office of Surface Mining, or by 
states with approved programs under 
Title V of the Surface Mining Control 
and Reclamation Act of 1977 and 
provided the permittee notifies the 
district engineer in accordance with the 
“Notification” general condition. For 
discharges in special aquatic sites, 
including wetlands, the notification must 
also include a delineation of affected 
special aquatic sites, including 
wetlands. (Also see 33 CFR 330.1(e)). 
(sections 10 and 404)

22. Removal of Vessels. Temporary 
structures or minor discharges of 
dredged or fill material required for the 
removal of wrecked, abandoned, or 
disabled vessels, or the removal of man
made obstructions to navigation. This 
nationwide permit does not authorize 
the removal of vessels listed or 
determined eligible for listing on the 
National Register of Historic Places 
unless the district engineer is notified 
and indicates that there is compliance 
with the “Historic Properties” general 
condition. This nationwide permit does 
not authorize maintenance dredging, 
shoal removal, or river bank snagging. 
Vessel disposal in waters of the United 
States may need a permit from EPA (see 
40 CFR 229.3). (sections 10 and 404)

23. Approved Categorical Exclusions. 
Activities undertaken, assisted, 
authorized, regulated, funded, or 
financed, in whole or in part, by another 
Federal agency or department where 
that agency or department has 
determined, pursuant to the Council on 
Environmental Quality Regulation for 
Implementing the Procedural Provisions 
of the National Environmental Policy 
Act (40 CFR part 1500 et seq.), that the 
activity, work, or discharge is 
categorically excluded from 
environmental documentation because it 
is included within a category of actions 
which neither individually nor 
cumulatively have a significant effect on 
the human environment, and the Office 
of the Chief of Engineers (ATTN:

CECW-OR) has been furnished notice of 
the agency’s or department’s application 
for the categorical exclusion and 
concurs with that determination. Prior to 
approval for purposes of this nationwide 
permit of any agency’s categorical 
exclusions, the Chief of Engineers will 
solicit public comment. In addressing 
these comments, the Chief of Engineers 
may require certain conditions for 
authorization of an agency’s categorical 
exclusions under this nationwide permit, 
(sections 10 and 404)

24. State Adm inistered Section 404 
Program. Any activity permitted by a 
state administering its own section 404 
permit program pursuant to 33 U.S.C. 
1344(g)—(1) is permitted pursuant to 
section 10 of the Rivers and Harbors Act 
of 1899. Those activities which do not 
involve a section 404 state permit are 
not included in this nationwide permit, 
but certain structures will be exempted 
by section 154 of Public Law 94-587, 90 
Stat. 2917 (33 U.S.C. 591) (see 33 CFR 
322.3(a)(2)). (section 10)

25. Structural Discharge. Discharges 
of material such as concrete, sand, rock, 
etc. into tightly sealed forms or cells 
where the material will be used as a 
structural member for standard pile 
supported structures, such as piers and 
docks; and for linear projects, such as 
bridges, transmission line footings, and 
walkways. The NWP does not authorize 
filled structural members that would 
support buildings, homes, parking areas, 
storage areas and other such structures. 
Housepads or other building pads are 
also not included in this nationwide 
permit. The structure itself may require 
a section 10 permit if located in 
navigable waters of the United States, 
(section 404)

26. Headwaters and Isolated Waters 
Discharges. Discharges of dredged or fill 
material into headwaters and isolated 
waters provided:

a. The discharge does not cause the 
loss of more than 10 acres of waters of 
the United States;

b. The permittee notifies the district 
engineer if the discharge would cause 
the loss of waters of the United States 
greater than one acre in accordance 
with the “Notification” general 
condition. For discharges in special 
aquatic sites, including wetlands, the 
notification must also include a 
delineation of affected special aquatic 
sites, including wetlands. (Also see 33 
CFR 330.1(e)); and

c. The discharge, including all 
attendant features, both temporary and 
permanent, is part of a single and 
complete project.
For the purposes of this nationwide 
permit, the acreage of loss of waters of

the United States includes the filled area 
plus waters of the United States that are 
adversely affected by flooding, 
excavation or drainage as a result of the 
project. The ten-acre and one-acre limits 
of NWP 26 are absolute, and cannot be 
increased by any mitigation plan offered 
by the applicant or required by the DE.

Subdivisions: For any real estate 
subdivision created or subdivided after 
October 5,1984, a notification pursuant 
to subsection b. of this nationwide 
permit is required for any discharge 
which would cause the aggregate total 
loss of waters of the United States for 
the entire subdivision to exceed one (1) 
acre. Any discharge in any real estate 
subdivision which would cause the 
aggregate total loss of waters of the 
United States in the subdivision to 
exceed ten (10) acres is not authorized 
by this nationwide permit; unless the DE 
exempts a particular subdivision or 
parcel by making a written 
determination that: (1) The individual 
and cumulative adverse environmental 
effects would be minimal and the 
property owner had, after October 5, 
1984, but prior to January 21,1992, 
committed substantial resources in 
reliance on NWP 26 with regard to a 
subdivision, in circumstances where it 
would be inequitable to frustrate his 
investment-backed expectations, or (2) 
that the individual and cumulative 
adverse environmental effects would be 
minimal, high quality wetlands would 
not be adversely affected, and there 
would be an overall benefit to the 
aquatic environment. Once the 
exemption is established for a 
subdivision, subsequent lot development 
by individual property owners may 
proceed using NWP 26. For purposes of 
NWP 26, the term “real estate 
subdivision" shall be interpreted to 
include circumstances where a 
landowner or developer divides a tract 
of land into smaller parcels for the 
purpose of selling, conveying, 
transferring, leasing, or developing said 
parcels. This would include the entire 
area of a residential, commercial or 
other real estate subdivision, including 
all parcels and parts thereof, (section 
404)

27. Wetland and Riparian Restoration 
and Creation Activities. Activities in 
waters of the United States associated 
with the restoration of altered and 
degraded non-tidal wetlands and 
creation of wetlands on private lands in 
accordance with the terms and 
conditions of a binding wetland 
restoration or creation agreement 
between the landowner and the U.S.
Fish and Wildlife Service (USFWS) or 
the Soil Conservation Service (SCS); or
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activities associated with the restoration 
of altered and degraded non-tidal 
wetlands, riparian areas and creation of 
wetlands and riparian areas on U.S. 
Forest Service and Bureau of Land 
Management lands, Federal surplus 
lands (e.g., military lands proposed for 
disposal), Farmers Home Administration 
inventory properties, and Resolution 
Trust Corporation inventory properties 
that are under Federal control prior to 
being transferred to the private sector. 
Such activities include, but are not 
limited to: Installation and maintenance 
of small water control structures, dikes, 
and berms; backfilling of existing 
drainage ditches; removal of existing 
drainage structures; construction of 
small nesting islands; and other related 
activities. This nationwide permit 
applies to restoration projects that serve 
the purpose of restoring “natural” 
wetland hydrology, vegetation, and 
function to altered and degraded non- 
tidal wetlands and “natural” functions 
of riparian areas. For agreement 
restoration and creation projects only, 
this nationwide permit also authorizes 
any future discharge of dredged or fill 
material associated with the reversion 
of the area to its prior condition and use 
(i.e., prior to restoration under the 
agreement) within five years after 
expiration of the limited term wetland 
restoration or creation agreement, even 
if the discharge occurs after this 
nationwide permit expires. The prior 
condition will be documented in the 
original agreement, and the 
determination of return to prior 
conditions will be made by the Federal 
agency executing the agreement. Once 
an area is reverted back to its prior 
physical condition, it will be subject to 
whatever the Corps regulatory 
requirements will be at that future date. 
This nationwide permit does not 
authorize the conversion of natural 
wetlands to another aquatic use, such as 
creation of waterfowl impoundments 
where a forested wetland previously 
existed, (sections 10 and 404)

28. Modifications of Existing Marinas. 
Reconfigurations of existing docking 
facilities within an authorized marina 
area. No dredging, additional slips or 
dock spaces, or expansion of any kind 
within waters of the United States are 
authorized by this nationwide permit, 
(section 10)

29. Reserved
30. Reserved
31. Reserved
32. Completed Enforcement Actions. 

Any structure, work or discharge of 
dredged or fill material undertaken in 
accordance with, or remaining in place 
in compliance with, the terms of a final 
Federal court decision, consent decree,

or settlement agreement in an 
enforcement action brought by the 
United States under section 404 of the 
Clean Water Act and/or section 10 of 
the Rivers and Harbors Act of 1899. 
(sections 10 and 404)

33. Temporary Construction, Access 
and Dewatering. Temporary structures 
and discharges, including cofferdams, 
necessary for construction activities or 
access fills or dewatering of 
construction sites; provided the 
associated permanent activity was 
previously authorized by the Corps of 
Engineers or the U.S. Coast Guard, or for 
bridge construction activities not subject 
to Federal regulation. Appropriate 
measures must be taken to maintain 
near normal downstream flows and to 
minimize flooding. Fill must be of 
materials and placed in a manner that 
will not be eroded by expected high 
flows. Temporary fill must be entirely 
removed to upland areas following 
completion of the construction activity 
and the affected areas restored to the 
pre-project conditions. Cofferdams 
cannot be used to dewater wetlands or 
other aquatic areas so as to change their 
use. Structures left in place after 
cofferdams are removed require a 
section 10 permit if located in navigable 
waters of the United States. (See 33 CFR 
part 322). The permittee must notify the 
district engineer in accordance with the 
“Notification” general condition. The 
notification must also include a 
restoration plan of reasonable measures 
to avoid and minimize impacts to 
aquatic resources. The district engineer 
Will add special conditions, where 
necessary, to ensure that adverse 
environmental impacts are minimal. 
Such conditions may include: limiting 
the temporary work to the minimum 
necessary; requiring seasonal 
restrictions; modifying the restoration 
plan; and requiring alternative 
construction methods (e.g. construction 
mats in wetlands where practicable). 
This nationwide permit does not 
authorize temporary structures or fill 
associated with mining activities or the 
construction of marina basins which 
have not been authorized by the Corps, 
(sections 10 and 404)

34. Cranberry Production Activities: 
Discharges of dredged or fill material for 
dikes, berms, pumps, water control 
structures or leveling of cranberry beds 
associated with expansion, 
enhancement, or modification activities 
at existing cranberry production 
operations provided:

a. The cumulative total acreage of 
disturbance per cranberry production 
operation, including but not limited to, 
filling, flooding, ditching, or clearing,

does not exceed 10 acres of waters of 
the United States, including wetlands;

b. The permittee notifies the District 
Engineer in accordance with the 
notification procedures; and

c. The activity does not result in a net 
loss of wetland acreage.
This nationwide permit does not 
authorize any discharge of dredged or 
fill material related to other cranberry 
production activities such as 
warehouses, processing facilities, or 
parking areas. For the purposes of this 
nationwide permit, the cumulative total 
of 10 acres will be measured over the 
period that this nationwide permit is 
valid, (section 404)

35. Maintenance Dredging of Existing 
Basins. Excavation and removal of 
accumulated sediment for maintenance 
of existing marina basins, canals, and 
boat slips to previously authorized 
depths or controlling depths for ingress/ 
egress whichever is less provided the 
dredged material is disposed of at an 
upland site and proper siltation controls 
are used, (section 10)

36. Boat Ramps. Activities required 
for the construction of boat ramps 
provided:

a. The discharge into waters of the 
United States does not exceed 50 cubic 
yards of concrete, rock, crushed stone or 
gravel into forms, or placement of pre
cast concrete planks or slabs. 
(Unsuitable material that causes 
unacceptable chemical pollution or is 
structurally unstable is not authorized);

b. The boat ramp does not exceed 20 
feet in width;

c. The base material is crushed stone, 
gravel or other suitable material;

d. The excavation is limited to the 
area necessary for site preparation and 
all excavated material is removed to the 
upland; and

e. No material is placed in special 
aquatic sites, including wetlands.
Dredging to provide access to the boat 
ramp may be authorized by another 
NWP, regional general permit, or 
individual permit pursuant to section 10 
if located in navigable waters of the 
United States, (sections 10 and 404)

37. Emergency Watershed Protection 
and Rehabilitation. Work done by or 
funded by the Soil Conservation Service 
qualifying as an “exigency” situation 
(requiring immediate action) under its 
Emergency Watershed Protection 
Program (7 CFR part 624) and work done 
or funded by the Forest Service under its 
Burned-Area Emergency Rehabilitation 
Handbook (FSH 509.13) provided the 
district engineer is notified in 
accordance with the notification general
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condition. (Also see 33 CFR 330.1(e)). 
(sections 10 and 404)

38. Cleanup o f Hazardous and Toxic 
Waste. Specific activities required to 
effect the containment, stabilization or 
removal of hazardous or toxic waste 
materials that are performed, ordered, or 
sponsored by a government agency with 
established legal or regulatory authority 
provided the permittee notifies the 
district engineer in accordance with the 
“Notification” general condition. For 
discharges in special aquatic sites, 
including wetlands, the notification must 
also include a delineation of affected 
special aquatic sites, including 
wetlands. Court ordered remedial action 
plans or related settlements are also 
authorized by this nationwide permit. 
This nationwide permit does not 
authorize the establishment of new 
disposal sites or the expansion of 
existing sites used for the disposal of 
hazardous or toxic waste, (sections 10 
and 404)

39. Reserved
40. Farm Buildings. Discharges of 

dredged or fill material into 
jurisdictional wetlands (but not 
including prairie potholes, playa lakes, 
or vernal pools) that were in agricultural 
crop production prior to December 23, 
1985 (i.e., farmed wetlands) for 
foundations and building pads for 
buildings or agricultural related 
structures necessary for farming 
activities. The discharge will be limited 
to the minimum necessary but will in no 
case exceed 1 acre (see the 
“Minimization” section 404 only 
condition), (section 404)

C. Nationwide Permit Conditions
General Conditions: The following 

general conditions must be followed in 
order for any authorization by a 
nationwide permit to be valid:

1. Navigation. No activity may cause 
more than a minimal adverse effect on 
navigation.

2. Proper maintenance. Any structure 
or fill authorized shall be properly 
maintained, including maintenance to 
ensure public safety.

3. Erosion and siltation controls. 
Appropriate erosion and siltation 
controls must be used and maintained in 
effective operating condition during 
construction, and all exposed soil and 
other fills must be permanently 
stabilized at the earliest practicable 
date.

4. Aquatic life movements. No activity 
may substantially disrupt the movement 
of those species of aquatic life 
indigenous to the waterbody, including 
those species which normally migrate 
through the area, unless the activity’s 
primary purpose is to impound water.

5. Equipment. Heavy equipment 
working in wetlands must be placed on 
mats or other measures must be taken to 
minimize soil disturbance.

6. Regional and case-by-case 
conditions. The activity must comply 
with any regional conditions which may 
have been added by the division 
engineer (see 33 CFR 330.4(e)) and any 
case specific conditions added by the 
Corps.

7. Wild and Scenic Rivers. No activity 
may occur in a component of the 
National Wild and Scenic River System; 
or in a river officially designated by 
Congress as a “study river” for possible 
inclusion in the system, while the river 
is in an official study status. Information 
on Wild and Scenic Rivers may be 
obtained from the National Park Service 
and the U.S. Forest Service.

8. Tribal rights. No activity or its 
operation may impair reserved tribal 
rights, including, but not limited to, 
reserved water rights and treaty fishing 
and hunting rights.

9. Water quality certification. In 
certain states, an individual state water 
quality certification must be obtained or 
waived (see 33 CFR 330.4(c)).

10. Coastal zone management. In 
certain states, an individual state 
coastal zone management consistency 
concurrence must be obtained or 
waived, (see 33 CFR 330.4(d)).

11. Endangered Species. No activity is 
authorized under any NWP which is 
likely to jeopardize the continued 
existence of a threatened or endangered 
species or a species proposed for such 
designation, as identified under the 
Federal Endangered Species Act, or 
which is likely to destroy or adversely 
modify the critical habitat of such 
species. Non-federal permittees shall 
notify the district engineer if any listed 
species or critical habitat might be 
affected or is in the vicinity of the 
project and shall not begin work on the 
activity until notified by the district 
engineer that the requirements of the 
Endangered Species Act have been 
satisfied and that the activity is 
authorized./Information on the location 
of threatened and endangered species 
and their critical habitat can be 
obtained from the U.S. Fish and Wildlife 
Service and National Marine Fisheries 
Service, (see 33 CFR 330.4(f))

12. Historic properties. No activity 
which may affect Historic properties 
listed, or eligible for listing, in the 
National Register of Historic Places is 
authorized, until the DE has complied 
with the provisions of 33 CFR 325, 
appendix C. The prospective permittee 
must notify the district engineer if the 
authorized activity may affect any 
historic properties listed, determined to

be eligible, or which the prospective 
permittee has reason to believe may be 
eligible for listing on the National 
Register of Historic Places, and shall not 
begin the activity until notified by the 
District Engineer that the requirements 
of the National Historic Preservation 
Act have been satisfied and that the 
activity is authorized. Information on 
the location and existence of historic 
resources can be obtained from the 
State Historic Preservation Office and 
the National Register of Historic Places 
(see 33 CFR 330.4(g)).

13. Notification, (a) Where required 
by the terms of the NWP, the 
prospective permittee must notify the 
District Engineer as early as possible 
and shall not begin the activity:

(1) Until notified by the District 
Engineer that the activity may proceed 
under the NWP with any special 
conditions imposed by the district or 
division engineer; or

(2) If notified by the District or 
Division engineer that an individual 
permit is required; or

(3) Unless 30 days have passed from 
the District Engineer’s receipt of the 
notification and the prospective 
permittee has not received notice from 
the District or Division Engineer. 
Subsequently, the permittee’s right to 
proceed under the NWP may be 
modified, suspended, or revoked only in 
accordance with the procedure set forth 
in 33 CFR 330.5(d)(2).

(b) The notification must be in writing 
and include the following information 
and any required fees:

(1) Name, address and telephone 
number of the prospective permittee;

(2) Location of the proposed project;
(3) Brief description of the proposed 

project; the project’s purpose; direct and 
indirect adverse environmental effects 
the project would cause; any other 
NWP(s), regional general permit(s) or 
individual permit(s) used or intended to 
be used to authorize any part of the 
proposed project or any related activity;

(4) Where required by the terms of the 
NWP, a delineation of affected special 
aquatic sites, including wetlands; and

(5) A statement that the prospective 
permittee has contacted:

(i) The USFWS/NMFS regarding the 
presence of any Federally listed (or 
proposed for listing) endangered or 
threatened species or critical habitat in 
the permit area that may be affected by 
the proposed project; and any available 
information provided by those agencies. 
(The prospective permittee may contact 
Corps District Offices for USFWS/
NMFS agency contacts and lists of 
critical habitat.)
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(ii) The SHPO regarding the presence 
of any historic properties in the permit 
area that may be affected by the 
proposed project; and the available 
information, if any, provided by that 
agency.

(c) The standard individual permit 
application form (Form ENG 4345) may 
be used as the notification but must 
clearly indicate that it is a PDN and 
must include all of the information 
required in (b) (l)-(5) of General 
Condition 13.

(d) In reviewing an activity under the 
notification procedure, the District 
Engineer will first determine whether 
the activity will result in more than 
minimal individual or cumulative 
adverse environmental effects or will be 
contrary to the public interest. The 
prospective permittee may, at his option, 
submit a proposed mitigation plan with 
the predischarge notification to expedite 
the process and the District Engineer 
will consider any optional mitigation the 
applicant has included in the proposal in 
determining whether the net adverse 
environmental effects of the proposed 
work are minimal. The District Engineer 
will consider any comments from 
Federal and State agencies concerning 
the proposed activity’s compliance with 
the terms and conditions of the 
nationwide permits and the need for 
mitigation to reduce the project’s 
adverse environmental effects to a 
minimal level. The district engineer will 
upon receipt of a notification provide 
immediately (e.g. facsimile transmission, 
overnight mail or other expeditious 
manner) a copy to the appropriate 
offices of the Fish and Wildlife Service, 
State natural resource or water quality 
agency, EPA, and, if appropriate, the 
National Marine Fisheries Service. With 
the exception of NWP 37, these agencies 
will then have 5 calendar days from the 
date the material is transmitted to 
telephone the District Engineer if they 
intend to provide substantive, site- 
specific comments. If so contacted by an 
agency, the District Engineer will wait 
an additional 10 calendar days before 
making a decision on the notification. 
The District Engineer will fully consider 
agency comments received within the 
specified time frame, but will provide no 
response to the resource agency. The 
District Engineer will indicate in the 
administrative record associated with 
each notification that the resource 
agencies’ concerns were considered. 
Applicants are encouraged to provide 
the Corps multiple copies of 
notifications to expedite agency 
notification. If the District Engineer 
determines that the activity complies 
with the terms arid conditions of the

NWP and that the adverse effects are 
minimal, he will notify the permittee and 
include any conditions he deems 
necessary. If the District Engineer 
determines that the adverse effects of 
the proposed work are more than 
minimal, then he will notify the 
applicant either: (1) That the project 
does not qualify for authorization under 
the NWP and instruct the applicant on 
the procedures to seek authorization 
under an individual permit; or (2) that 
the project is authorized under the 
nationwide permit subject to the 
applicant’s submitting a mitigation 
proposal that would reduce the adverse 
effects to the minimal level. This 
mitigation proposal must be approved 
by the District Engineer prior to 
commencing work. If the prospective 
permittee elects to submit a mitigation 
plan, the DE will expeditiously review 
the proposed mitigation plan, but will 
not commence a second 30-day 
notification procedure. If the net adverse 
effects of the project (with the mitigation 
proposal) are determined by the District 
Engineer to be minimal, the District 
Engineer will provide a timely written 
response to the applicant informing him 
that the project can proceed under the 
terms and conditions of the nationwide 
permit.

(e) Wetlands Delineations: Wetland 
delineations must be prepared in 
accordance with the current method 
required by the Corps. The permittee 
may ask the Corps to delineate the 
special aquatic site. There may be some 
delay if the Corps does the delineation. 
Furthermore, the 30-day period will not 
start until the wetland delineation has 
been completed.

(f) Mitigation: Factors that the District 
Engineer will consider when 
determining the acceptability of 
appropriate and practicable mitigation 
include, but are not limited to:

(1) To be practicable the mitigation 
must be available and capable of being 
done considering costs, existing 
technology, and logistics in light of 
overall project purposes;

(2) To the extent appropriate, 
permittees should consider mitigation 
banking and other forms of mitigation 
including contributions to wetland trust 
funds, which contribute to the 
restoration, creation, replacement, 
enhancement, or preservation of 
wetlands.
Furthermore, examples of mitigation 
that may be appropriate and practicable 
include but are not limited to: reducing 
the size of the project; establishing 
buffer zones to protect aquatic resource 
values; and replacing the loss of aquatic 
resource values by creating, restoring,

and enhancing similar functions and 
values. In addition, mitigation must 
address impacts and cannot be used to 
offset the acreage of wetland losses that 
would occur in order to meet the 
acreage limits of some of the nationwide 
permits (e.g. 5 acres of wetlands cannot 
be created to change a 6 acre loss of 
wetlands to a 1 acre loss; however, the 5 
created acres can be used to reduce the 
impacts of the 6 acre loss).
Section 404 Only Conditions

In addition to the General Conditions, 
the following conditions apply only to 
activities that involve the discharge of 
dredged or fill material and must be 
followed in order for authorization by 
the nationwide permits to be valid:

1. Water supply intakes. No discharge 
of dredged or fill material may occur in 
the proximity of a public water supply 
intake except where the discharge is for 
repair of the public water supply intake 
structures or adjacent bank 
stabilization.

2. Shellfish production. No discharge 
of dredged or fill material may occur in 
areas of concentrated shellfish 
production, unless the discharge is 
directly related to a shellfish harvesting 
activity authorized by nationwide 
permit 4.

3. Suitable material. No discharge of 
dredged or fill material may consist of 
unsuitable material (e.g., trash, debris, 
car bodies, etc.) and material discharged 
must be free from toxic pollutants in 
toxic amounts (see section 307 of the 
Clean Water Act).

4. Mitigation. Discharges of dredged 
or fill material into waters of the United 
States must be minimized or avoided to 
the maximum extent practicable at the 
project site (i.e. on-site), unless the DE 
has approved a compensation mitigation 
plan for the specific regulated activity.

5. Spawning areas. Discharges in 
spawning areas during spawning 
seasons must be avoided to the 
maximum extent practicable.

6. Obstruction of high flows. To the 
maximum extent practicable, discharges 
must not permanently restrict or impede 
the passage of normal or expected high 
flows or cause the relocation of the 
water (unless the primary purpose of the 
fill is to impound waters).

7. Adverse impacts from  
impoundments. If the discharge creates 
an impoundment of water, adverse 
impacts on the aquatic system caused 
by the accelerated passage of water 
and/or the restriction of its flow shall be 
minimized to the maximum extent 
practicable.

8. Waterfowl breeding areas. 
Discharges into breeding areas for
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migratory waterfowl must be avoided to 
the maximum extent practicable.

9. Removal o f temporary fills. Any 
temporary fills must be removed in their 
entirety and the affected areas returned 
to their preexisting elevation.
[Fit Doc. 91-27573 Filed 11-21-91; 8:45 am] 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Parts 207,213,215,220,221, 
231, 232,234,236,242,880,881,882, 
883,884,885,886,887, and 965

[Docket No. R-91-1567; FR-3081-P-01]

RIN 2502-AF59

Smoke Detectors for HUD-Assisted or 
Insured Rental Housing and Public and 
Indian Housing

AGENCY: Office of the Secretary, HUD. 
ACTION: Proposed rule.

s u m m a r y : This rule would amend HUD 
regulations to require, at a minimum, 
one smoke detector in rental dwelling 
units assisted or insured by HUD, and in 
public and Indian housing dwelling 
units. The purpose of this rule is to 
assure that fire safety equipment is 
included and maintained in HUD- 
associated rental units, and to further 
the National Housing Goal of a decent 
home and a suitable living environment 
for every American family. 
d a t e s : Comments must be submitted on 
or before January 21,1992.
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this rule to the Office of the General 
Counsel, Rules Docket Clerk, room 
10276, Department of Housing and 
Urban Development, 451 Seventh Street 
SW, Washington, DC 20410. 
Communications should refer to the 
above docket number and title. A copy 
of each communication submitted will 
be available for public inspection and 
copying during regular business hours 
[7:30 a.m.-5:30 p.m. Eastern Time) at the 
above address. As a convenience to 
commenters, the Rules Docket Clerk will 
accept brief public comments 
transmitted by facsimile ("FAX”) 
machine. The telephone number of the 
FAX receiver is (202) 708-4337. (This is 
not a toll-free number.) Only public 
comments of six or fewer total pages 
will be accepted via FAX transmittal. 
This limitation is necessary to assure 
reasonable access to the equipment. 
Comments sent by FAX in excess of six 
pages will not be accepted. Receipt of 
FAX transmittals will not be 
acknowledged, except that the sender 
may request confirmation of receipt by 
calling the Rules Docket Clerk at (202) 
708-2084 (TDD (202) 708-3259). (These 
are not toll-free numbers.)
FOR FURTHER INFORMATION C O N TA C T: 
For Section 8 rental certificate, rental 
voucher, and moderate rehabilitation 
programs, contact Gerald Benoit, Room

6122, telephone (202) 708-1800; (TDD 
(202) 708-4594); for Section 202 Elderly 
and Handicapped Housing, contact 
Robert Wilden, Room 6116, telephone 
(202) 708-2730; (TDD (202) 708-4594); for 
Public and Indian Housing, contact 
Janice Rattley, Room 4136, telephone 
(202) 708-1800; (TDD (202) 708-0850); for 
HUD-insured and other programs, 
contact James Tahash, Room 6182, 
telephone (202) 708-3944; (TDD) (202) 
708-4594); 451 Seventh Street SW, 
Washington, DC 20410. (Telephone 
numbers are not toll-free.) 
SUPPLEMENTARY INFORMATION: The 
primary objective of HUD housing 
programs is to advance the long- 
established national commitment to 
decent, safe, and sanitary housing for 
every American. This standard is 
required under Annual Contributions 
contracts with public housing agencies 
(PHAs) and Indian Housing Authorities 
(IHAs), as well as the Housing 
Assistance Payments contracts with 
owners of housing assisted under 
Section 8 of the U.S. Housing Act of 
1937. The standard is also the 
underlying purpose of HUD's Minimum 
Property Standards (MPS) and housing 
quality standards (HQS).

Fire safety in all HUD-associated 
rental units is critical to achieving the 
goal of a safe environment for all 
families residing in those units. It is 
common knowledge that the early 
detection of fires through smoke alarms 
can be a primary factor in saving lives 
and preventing injury. This rule would 
ensure that each unit to which it applies 
contains, at a minimum, one working 
smoke detector.

Under the MPS contained in subpart S 
of 24 CFR part 200, all units developed 
or substantially rehabilitated with HUD 
assistance, including insured financing, 
since 1978 are required to be equipped 
with smoke detectors. In addition, public 
and Indian housing units that have 
received assistance for comprehensive 
modernization under the Comprehensive 
Improvement Assistance Program 
(CIAP) since 1985 are required to have 
smoke detectors.

The Department also requires smoke 
detectors in all units owned by HUD or 
for which HUD is the mortgagee-in
possession.

With respect to all other units not 
covered by the requirements of the MPS 
or CIAP program, or units which HUD 
does not own or is not the mortgagee-in
possession, HUD believes that most of 
those units may already be equipped 
with smoke detectors under 
requirements imposed by State and 
local codes or by fire or liability 
insurance carriers. This rule would not

preempt those requirements. However, 
in order to meet the HQS or regulatory 
requirements for the applicable 
programs, each assisted unit must 
contain at least one working smoke 
detector.

The rule would amend the HQS in 24 
CFR parts 882, 886, and 887, which 
describe the minimum requirements for 
units in the Section 8 Rental Certificate 
and Rental Voucher programs, the 
Moderate Rehabilitation programs, 
Projected-Based Certificate Assistance, 
Loan Management Set-Aside and 
Property Disposition programs, as well 
as any other units required to meet the 
HQS described in those regulations. 
Subparts B and C of part 885, which 
govern section 202 elderly and 
handicapped housing, would also be 
amended to include the requirement for 
smoke detectors, as would parts 880 
(New Construction), 881 (Substantial 
Rehabilitation), 883 (State Housing 
Agencies), 884 (Section 515 Rural Rental 
Housing), and 215 (Rent Supplement).

With respect to public and Indian 
housing dwelling units, the rule would 
amend 24 CFR part 965. (A final rule 
published on January 9,1991 (56 FR 918) 
explains that part 965 is still applicable 
to Indian housing. When the final 
version of part 905 (the Consolidated 
Indian Housing rule (55 FR 24722, June 
18,1990) is issued, the provisions in part 
965 applicable to Indian housing will be 
made a part of the final version.)

The rule would also apply to HUD- 
insured multifamily rental projects and 
care-type properties. Units in insured 
projects constructed or substantially 
rehabilitated after 1978 are required to 
contain smoke detectors under the MPS, 
as discussed above. The effect of this 
rule, therefore, would be to ensure that 
pre-1978 insured projects are subject to 
the requirement as well. The rule would 
amend parts 207, 213, 215, 220, 221, 231, 
232, 234, 236, and 242 to apply the smoke 
detector requirement to multifamily 
rental and care-type projects insured 
and regulated under those parts.

It is the Department’s intention that 
smoke detectors be required in all HUD- 
associated multifamily rental and care- 
type housing. Multifamily programs or 
units not specifically covered in this 
proposed rule may be added at the final 
rule stage, to the extent considered 
appropriate.

The rule would require that each unit 
(or occupied room in the case of care- 
type properties) be equipped with at 
least one battery-operated or hardwired 
smoke detector, in proper working 
condition, located in a hallway adjacent 
to the bedroom or bedrooms. The rule 
would also prescribe the requirements
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for units occupied by hearing-impaired 
persons.
Other Matters

This rule does not constitute a "major 
rule” as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17,1981. An analysis of the 
rale indicates that it would not (1) have 
an annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs of prices for 
consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United Statesbased 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR Part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding is available for public 
inspection between 7:30 a.m. and 5:30 
p.m. weekdays in the Office of the Rules 
Docket Clerk, Office of the General 
Counsel, Department of Housing and 
Urban development, Room 10276, 451 
Seventh Street SW., Washington, DC 
20410.

The General Counsel, as the 
designated official under Executive 
Order 12608, The Family, has 
determined that this rule does not have 
a potential significant impact on the 
formation, maintenance, and general 
well-being of the family and, thus, is not 
subject to review under that Order. The 
rule amends the property standards 
under which Section 8-assisted units 
and public and Indian housing units are 
operated.

The General Counsel has also 
determined, as the Designated Official 
for HUD under section 6(a) of Executive 
Order 12612, Federalism, that the 
policies contained in this rule do not 
have federalism implications and, thus, 
are not subject to review under that 
Order. The requirements of the rule do 
not replace or affect any requirements 
that may already be imposed by States 
and local governments with respect to 
the use of smoke detectors in rental 
housing.

In accordance with 5 U.S.C. 605(b)
(the Regulatory Flexibility Act), the 
Undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. The rule 
applies equally to all owners of Section

8-assisted housing, as well as PHAs and 
Indian Housing Authorities.

This rule was listed as item 1392 in 
the Department’s Semiannual Agenda of 
Regulations published at 56 FR 53380, 
53405 on October 21,1991, under 
Executive Order 12291 and the 
Regulatory Flexibility Act.

List of Subjects

24 CFR Part 207

Manufactured homes, Mortgage 
insurance, Reporting and recordkeeping 
requirements, Solar energy.

24 CFR Part 213

Cooperatives, Mortgage insurance, 
Reporting and recordkeeping 
requirements.

24 CFR Part 215

Grant programs—housing and 
community development, Rent 
subsidies, Reporting and recordkeeping 
requirements.

24 CFR Part 220

Home improvement. Loan programs—  
housing and community development, 
Mortgage insurance, Reporting and 
recordkeeping requirements, Urban 
renewal.

24 CFR Part 221

Low and moderate income housing, 
Mortgage insurance, Reporting and 
recordkeeping requirements.

24 CFR Part 231

Aged, Mortgage insurance, Reporting 
and recordkeeping requirements.

24 CFR Part 232

Fire prevention. Health facilities, Loan 
programs—health, Loan programs— 
housing and community development, 
Mortgage insurance, Nursing homes, 
Reporting and recordkeeping 
requirements.

24 CFR Part 234

Condominiums, Mortgage insurance, 
Reporting and recordkeeping 
requirements.

24 CFR Part 236

Grant programs—housing and 
community development, Low and 
moderate income housing, Mortgage 
insurance, rent subsidies, Reporting and 
recordkeeping requirements.

24 CFR Part 242

Hospitals, Mortgage insurance, 
Reporting and recordkeeping 
requirements.

24 CFR Part 880

Grant programs—housing and 
community development, Rent 
subsidies, Reporting and recordkeeping 
requirements.

24 CFR Part 881

Grant programs—housing and 
community development, Rent 
subsidies, Reporting and recordkeeping 
requirements.

24 CFR Part 882

Grant programs—housing and 
community development, Lead 
poisoning, Manufactured homes, 
Homeless, Rent subsidies, Reporting and 
recordkeeping requirements.

24 CFR Part 883

Grant programs—housing and 
community development. Rent 
subsidies, Reporting and recordkeeping 
requirements.

24 CFR Part 884

Grant programs—housing and 
community development, Rent 
subsidies, Reporting and recordkeeping 
requirements, Rural areas.

24 CFR Part 885

Aged, Handicapped, Loan programs— 
housing and community development, 
Low and moderate income housing, 
Reporting and recordkeeping 
requirements.

24 CFR Part 886

Grant programs—housing and 
community development, Lead 
poisoning, Rent subsidies, Reporting and 
recordkeeping requirements.

24 CFR Part 887

Grant programs—housing and 
community development, Rent subsidies 
Reporting and recordkeeping 
requirements.

24 CFR Part 965

Energy conservation. Government 
procurement. Grant programs—housing 
and community development, Lead 
poisoning, Loan programs—housing and 
community development, Public 
housing, Reporting and recordkeeping 
requirements, Utilities.

Accordingly, for the reasons set forth 
in the preamble, 24 CFR parts 207, 213, 
215, 220, 221, 231, 232, 234, 236, 242, 880, 
881, 882, 883, 884, 885, 886, 887, and 965 
would be amended to read as follows:
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PART 207— MULTIFAMILY HOUSING 
MORTGAGE INSURANCE

1. The authority citation for 24 CFR 
part 207 would continue to read as 
follows:

Authority: Secs. 207, 211, National Housing 
Act (12 U.S.C. 1713,1715b); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). Sections 
207.258 and 207.258b are also issued under 
section 203(e), Housing and Community 
Development Amendments of 1978 (12 U.S.C. 
1701z-ll(e)).

2. Part 207 would be amended by 
adding § 207.24a, to read as follows:

§ 207.24a Smoke detectors.
(a) Performance requirement. After 

[insert date 60 days after effective date 
o f the final rule], each dwelling unit 
must include at least one battery- 
operated or hard-wired smoke detector 
in proper working condition. If the unit 
is occupied by hearing-impaired 
persons, smoke detectors must have an 
alarm system, designed for hearing- 
impaired persons, in each bedroom 
occupied by a hearing-impaired person.

(b) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.

PART 213— COOPERATIVE HOUSING 
MORTGAGE INSURANCE

3. The authority citation for part 213 
would continue to read as follows:

Authority: Secs. 211, 213, National Housing 
Act (12 U.S.C. 1715b, 1715e); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)).

4. Part 213 would be amended by 
adding § 213.41, to read as follows:

§ 213.41 Smoke detectors.
(a) Performance requirement. After 

[insert date 60 days after effective date 
of the final rule], each dwelling unit 
must include at least one battery- 
operated or hard-wired smoke detector 
in proper working condition. If the unit 
is occupied by hearing-impaired 
persons, smoke detectors must have an 
alarm system, designed for hearing- 
impaired persons, in each bedroom 
occupied by a hearing-impaired person.

(b) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an

alarm system connected to the smoke 
detector installed in the hallway.

PART 215— RENT SUPPLEMENT 
PAYMENTS

5. The authority citation for part 215 
would continue to read as follows:

Authority: Sec. 101(g), Housing and Urban 
Development Act of 1965 (12 U.S.C. 1701s); 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)).

6. Part 215 would be amended by 
adding § 215.16, to read as follows:

§ 215.16 Smoke detectors.
(a) Performance requirement. After 

[insert date 60 days after effective date 
o f the final rule], each dwelling unit 
must include at least one battery- 
operated or hard-wired smoke detector 
in proper working condition. If the unit 
is occupied by hearing-impaired 
persons, smoke detectors must have an 
alarm system, designed for hearing- 
impaired persons, in each bedroom 
occupied by a hearing-impaired person.

(b) Acceptability criteria. The smoke 
detector must me located, to the extent 
practicable, in a hallway adjacent to a 
bedroon, unless the unit is occupied by a 
hearing-impaired person, in which case 
each bedroom occupied by a hearing- 
impaired person must have an alarm 
system connected to the smoke detector 
installed in the hallway.

Part 220— MORTGAGE INSURANCE 
AND INSURED IMPROVEMENT LOANS 
FOR URBAN RENEWAL AND 
CONCENTRATED DEVELOPMENT 
AREAS

7. The authority citation for part 220 
would continue to read as follows:

Authority: Secs. 207, 211, 220, National 
Housing Act (12 U.S.C. 1713,1715b, 1715k): 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)).

8. Subpart C of part 229 would be 
amended by adding § 200.511, to read as 
follows:

§ 220.511 Smoke detectors.
(a) Performance requirement. After 

[insert date 60 days after effective date 
o f the final rule], each dwelling unit 
must include at least one battery- 
operated or hard-wired smoke detector 
in proper working condition. If the unit 
is occupied by hearing-impaired 
persons, smoke detectors must have an 
alarm system, designed for hearing- 
impaired persons, in each bedroom 
occupied by a hearing-impaired person.

(b) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by

a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.

PART 221— LOW COST AND 
MODERATE INCOME MORTGAGE 
INSURANCE

9. The authority citation for part 221 
would continue to read as follows:

Authority: Secs. 211, 221, National Housing 
Act (12 U.S.C. 1715b, 17151), sec. 7(d), 
Department of Housing and Urabna 
Development Act (42U.S.C. 3535(d)); sec. 
221.544(a)(3) is also issued under sec. 201(a), 
National Housing Act (12 U.S.C. 1707(a)).

10. Subpart C of part 221 would be 
amended by adding § 221.545a, to read 
as follows:

§ 221.545a Smoke detectors.

(a) Performance requirement. After 
[insert date 60 days after effective date 
o f the final rule], each dwelling unit 
must include at least one battery- 
operated or hard-wired smoke detector 
in proper working condition. If the unit 
is occupied by hearing-impaired 
persons, smoke detectors must have an 
alarm system, designed for hearing- 
impaired persons, in each bedroom 
occupied by a hearing-impaired person.

(b) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.

PART 231— HOUSING MORTGAGE 
INSURANCE FOR THE ELDERLY

11. The authority citation for part 231 
would continue to read as follows:

Authority: Secs. 211, 231, National Housing 
Act (12 U.S.C. 1715b, 1715v); sec. 7(d). 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)).

12. Part 231 would be amended by 
adding § 231.15, to read as follows:

§ 231.15 Smoke detectors.

[a) Performance requirement. After 
[insert date 60 days after effective date 
o f the final rule], each dwelling unit 
must include at least one battery- 
operated or hard-wired smoke detector 
in proper working condition. If the unit 
is occupied by hearing-impaired 
persons, smoke detectors must have an 
alarm system, designed for hearing- 
impaired persons, in each bedroom 
occupied by a hearing-impaired person.
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(b) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom unless the unit is occupied by a 
hearing-impaired person, in which case 
each bedroom occupied by a hearing- 
impaired person must have an alarm 
system connected to the smoke detector 
installed in the hallway.

PART 232— MORTGAGE INSURANCE 
FOR NURSING HOMES,
INTERMEDIATE CARE FACILITIES, 
AND BOARD AND CARE HOMES

13. The authority citation for part 232 
would continue to read as follows:

Authority: Secs. 211, 232, National Housing 
Act (12 U.S.C. 1715b, 1715w); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)).

14. Part 232 would be amended by 
adding § 232.591 under the heading 
"Property Requirements,” to read as 
follows:

§ 232.591 Smoke detectors.
After [insert date 60 days after 

effective date o f the final rule], each 
occupied room must include at least one 
battery-operated or hard-wired smoke 
detector in proper working condition. If 
the room is occupied by hearing- 
impaired persons, the smoke detector 
must have an alarm system designed for 
hearing-impaired persons.

PART 234— CONDOMINIUM 
OWNERSHIP MORTGAGE INSURANCE

15. Hie authority citation for part 234 
would continue to read as follows:

Authority: Secs. 211,234, National Housing 
Act (12 U.S.C. 1715b, 1715y); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). Section 
234.520(a)(2)(ii) is also issued under sec.
201(a), National Housing Act (12 U.S.C. 
1707(a)).

16. Part 234 would be amended by 
adding § 234.521, to read as follows:

§ 234.521 Smoke detectors.
(a) Performance requirement. After 

[insert date 60 days after effective date 
o f the final rule], each dwelling unit 
must include at least one battery- 
operated or hard-wired smoke detector 
in proper working condition. If the unit 
is occupied by hearing-impaired 
persons, smoke detectors must have an 
alarm system, designed for hearing- 
impaired persons, in each bedroom 
occupied by a hearing-impaired person.

(b) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a

hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.

PART 236— MORTGAGE INSURANCE 
AND INTEREST REDUCTION 
PAYMENT FOR RENTAL PROJECTS

17. The authority citation for part 236 
would continue to read as follows:

Authority: Secs. 211,236, National Housing 
Act (12 U.S.C. 1715b, 1715z); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)).

18. Part 236 would be amended by 
adding § 236.85, to read as follows:

§ 236.85 Smoke detectors.
(a) Performance requirement. After 

[insert date 60 days after effective date 
o f the final rule], each dwelling unit 
must include at least one battery- 
operated or hard-wired smoke detector 
in proper working condition. If the unit 
is occupied by hearing-impaired 
persons, smoke detectors must have an 
alarm system, designed for hearing- 
impaired persons, in each bedroom 
occupied by a hearing-impaired person.

(b) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.

PART 242— MORTGAGE INSURANCE 
FOR HOSPITALS

19. The authority citation for part 242 
would continue to read as follows:

Authority: Secs. 211, 233(f), 242, National 
Housing Act (12 U.S.C. 1715b, 1715n(f), 1715z- 
7), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)).

20. Part 242 would be amended by 
adding § 242.86, to read as follows:

§ 242.86 Smoke detectors.
After [insert date 60 days after 

effective date o f the final rule], each 
occupied room must include at least one 
battery-operated or hard-wired smoke 
detector in proper working condition. If 
the unit is occupied by hearing-impaired 
persons, smoke detectors must have an 
alarm system, designed for hearing- 
impaired persons.

PART 880— SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM 
FOR NEW CONSTRUCTION

21. The authority citation for part 880 
would continue to read as follows:

Authority: Secs. 3, 5, 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c,

1437f); sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)).

22. Section 880.207 would be amended 
by adding paragraph (g), to read as 
follows:

§ 880.207 Property standards.
*  *  *  *  *

(g) Smoke detectors. (1) Performance 
requirement. After (insert date 60 days 
after effective date o f the final rule], 
each dwelling unit must include at least 
one battery-operated or hard-wired 
smoke detector in proper working 
condition. If the unit is occupied by 
hearing-impaired persons, smoke 
detectors must have an alarm system, 
designed for hearing-impaired persons, 
in each bedroom occupied by a hearing- 
impaired person.

(2) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.

PART 881— SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM 
FOR SUBSTANTIAL REHABILITATION

23. The authority citation for part 881 
would continue to read as follows:

Authority: Secs. 3, 5 ,8 , United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c, 
1437f); sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)).

24. Section 881.207 would be amended 
by adding (g), to read as follows:

§ 881.207 Property standards.
■k it it it  it

(g) Smoke detectors. (1) Performance 
requirement. After [insert date 60 days 
after effective date o f the final rule], 
each dwelling unit must include at least 
one battery-operated or hard-wired 
smoke detector in proper working 
condition. If the unit is occupied by 
hearing-impaired persons, smoke 
detectors must have an alarm system, 
designed for hearing-impaired persons, 
in each bedroom occupied by a hearing- 
impaired person.

(2) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway
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PART 882— SECTION 8 HOUSING 
ASSISTANCE PAYMENTS P R O G R A M - 
EXISTING HOUSING

25. The authority citation for part 882 
would continue to read as follows:

Authority: Secs. 3, 5, 8, United States 
Housing Act of 1937, (42 U.S.C. 1437a,
1437c. 1437f); sec. 7(d), Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)). Subpart H is also issued 
under secs. 401 and 441, Stewart B. McKinney 
Homeless Assistance Act, Public Law 100-77, 
approved July 22,1987; secs. 481 and 485, 
Stewart B. McKinney Homeless Assistance 
Amendments Act of 1988, Public Law 100- 
628, approved November 7,1988.

26. Section 882.109 would be amended 
by adding paragraph (r), to read as 
follows:

§ 882.109 Housing quality standards.
*  ★ ★ ★ ★

(r) Smoke detectors. (1) Performance 
requirem ent After [insert date 60 days 
after effective date of the final rule], 
each dwelling unit must include at least 
one battery-operated or hard-wired 
smoke detector in proper working 
condition. If the unit is occupied by 
hearing-impaired persons, smoke 
detectors must have an alarm system, 
designed for hearing-impaired persons, 
in each bedroom occupied by a hearing- 
impaired person.

(2) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.

PART 883— SECTION 8 HOUSING 
ASSISTANCE PAYMENTS P R O G R A M - 
STA TE  HOUSING AGENCIES

27. The authority citation for part 883 
would continue to read as follows:

Authority: Secs. 3, 5, 8, United States 
Housing Act of 1937, (42 U.S.C. 1437a, 1437c, 
1437f); sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)).

28. Section 883.310 would be amended 
by adding paragraph (d), to read as 
follows:
§ 883.310 Property standards.
*  *  *  *  *

(c) Smoke detectors. (1) Performance 
requirement. After [insert date 60 days 
after effective date o f the final rule], 
each dwelling unit must include at least 
one battery-operated or hard-wired 
smoke detector in proper working 
condition. If the unit is occupied by 
hearing-impaired persons, smoke 
detectors must have an alarm system,

designed for hearing-impaired persons, 
in each bedroom occupied by a hearing- 
impaired person.

(2) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.

PART 884— SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM, 
NEW CONSTRUCTION SET-ASIDE FOR 
SECTION 515 RURAL RENTAL 
HOUSING PROJECTS

29. The authority citation for part 884 
would continue to read as follows:

Authority: Secs. 3, 5, 8, United States 
Housing Act of 1937, (42 U.S.C. 1437a, 1437c, 
1437f); sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)).

30. Section 884.110 would be amended 
by adding paragraph (d), to read as 
follows:

§ 884.110 Types of housing and property 
standards.
* * * *

(c) Smoke detectors. (1) Performance 
requirement. After [insert date 60 days 
after effective date o f the final rule], 
each dwelling unit must include at least 
one battery-operated or hard-wired 
smoke detector in proper working 
condition. If the unit is occupied by 
hearing-impaired persons, smoke 
detectors must have an alarm system, 
designed for hearing-impaired persons, 
in each bedroom occupied by a hearing- 
impaired person.

(2) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.

PART 885— LOANS FOR HOUSING 
FOR THE ELDERLY OR HANDICAPPED

31. The authority citation for Part 865 
would continue to read as follows:

Authority: Sec. 202, Housing Act of 1959 (12 
U.S.C. 1701q); sec. 8, United States Housing 
Act of 1937 (42 U.S.C. 1437f), sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)).

32. Subpart B of part 885 would be 
amended by adding § 885.429, to read as 
follows:

§ 885.429 Smoke detectors.
(a) Performance requirement. After 

[insert date 60 days after effective date 
o f the final rule), each dwelling unit 
must include at least one battery- 
operated or hard-wired smoke detector 
in proper working condition. If the unit 
is occupied by hearing-impaired 
persons, smoke detectors must have an 
alarm system, designed for hearing- 
impaired persons, in each bedroom 
occupied by a hearing-impaired person.

(b) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway,

33. Section 885.717 of subpart C, part 
885, would be amended by adding 
paragraph (d), to read as follows:

§ 885.717 Project standards.
■ *  *  *  *  *

(d) Smoke detectors. (1) Performance 
requirement. After [insert date 60 days 
after effective date o f the final rule], 
each dwelling unit must include at least 
one battery-operated or hard-wired 
smoke detector in proper working 
condition. If the unit is occupied by 
hearing-impaired persons, smoke 
detectors must have an alarm system, 
designed for hearing-impaired persons, 
in each bedroom occupied by a hearing- 
impaired person.

(2) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.

PART 886— SECTION 8 HOUSING 
ASSISTANCE PAYMENTS 
PROGRAMS— SPECIAL ALLOCATIONS

34. The authority citation for part 886 
would continue to read as follows:

Authority: Secs. 3 ,5 , and 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c, 
and 1437f); sec. 7(d), Department of Housing 
and Urban Development Act (42 U.S.C. 
3535(d)).

35. Section 886.113 would be amended 
by redesignating paragraph (m) as 
paragraph (n), and by adding a new 
paragraph (m), to read as follows:

§886.113 Housing quality standards.
'* ★  * * *
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(m) Smoke detectors. (1) Performance 
requirement. After [insert date 60 days 
after effective date o f the final ruleJ, 
each dwelling unit must include at least 
one battery-operated or hard-wired 
smoke detector in proper working 
condition. If the unit is occupied by 
hearing-impaired persons, smoke 
detectors must have an alarm system, 
designed for hearing-impaired persons, 
in each bedroom occupied by a hearing- 
impaired person.

(2) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.
★  *  *  *  *

36. Section 886.307 would be amended 
by adding paragraph (p) to read as 
follows:

§ 886.307 Housing quality standards.
*  *  *  *  *^

(p) Smoke detectors. (1) Performance 
requirement. After [insert date 60 days 
after effective date o f the final rule], 
each dwelling unit must include at least 
one battery-operated or hard-wired 
smoke detector in proper working 
condition. If the unit is occupied by 
hearing-impaired persons, smoke 
detectors must have an alarm system, 
designed for hearing-impaired persons, 
in each bedroom occupied by a hearing- 
impaired person.

(2) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.

PART 887— SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM—  
HOUSING VOUCHERS

37. The authority citation for part 887 
would continue to read as follows:

Authority: Secs. 3, 5, and 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c, 
and 1437f); sec. 7(d), Department of Housing 
and Urban Development Act (42 U.S.C. 
3535(d)).

38. Section 887.251 would be amended 
by adding paragraph (m), to read as 
follows;

§ 887.251 Housing quality standards. 
* * * * *

(m) Smoke detectors. (1) Performance 
requirement. After [insert date 60 days 
after effective date o f the final rule], 
each dwelling unit must include at least 
one battery-operated or hard-wired 
smoke detector in proper working 
condition. If the unit is occupied by 
hearing-impaired persons, smoke 
detectors must have an alarm system, 
designed for hearing-impaired persons, 
in each bedroom occupied by a hearing- 
impaired person.

(2) Acceptability criteria. The smoke 
detector must be located, to the extent 
practicable, in a hallway adjacent to a 
bedroom, unless the unit is occupied by 
a hearing-impaired person, in which 
case each bedroom occupied by a 
hearing-impaired person must have an 
alarm system connected to the smoke 
detector installed in the hallway.

PART 965— PHA OWNED OR LEASED 
PROJECTS— MAINTENANCE AND 
OPERATIONS

39. The authority citation for part 965 
would continue to read as follows:

Authority: Secs. 2, 3, 6, and 9, United States 
Housing Act of 1937 (42 U.S.C. 1437,1437a, 
1437d, and 1437g); sec. 7(d), Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)). Subpart H is also issued 
under the Lead-Based Paint Poisoning 
Prevention Act (42 U.S.C. 4821-4846).

40. Part 965 would be amended by 
adding subpart I, to read as follows:
Subpart I— Fire Safety 
Sec.
965.800 Applicability.
965.805 Smoke detectors.

§965.800 Applicability.
This subpart applies to all PHA- 

owned or -leased housing and IHA-

owned or -leased housing, including 
Mutual Help and Turnkey III.

§ 965.805 Smoke detectors.

(a) Performance requirement. After 
(inserí 60 days after effective date of 
rule J, each unit covered by this subpart 
must be equipped with at least one 
battery-operated or hard-wired smoke 
detector, or such greater number as may 
be required by state or local codes, in 
working condition. In units occupied by 
hearing-impaired residents, smoke 
detectors must be hard-wired.

(b) Acceptability criteria. (1) The 
smoke detector must be located, to the 
extent practicable, in a hallway 
adjacent to the bedroom or bedrooms. In 
units occupied by hearing-impaired 
residents, hard-wired smoke detectors 
must be connected in an alarm system 
designed for hearing-impaired persons 
and installed in the bedroom or 
bedrooms occupied by the hearing- 
impaired residents. Individual units that 
are jointly occupied by both hearing and 
hearing-impaired residents must be 
equipped with both audible and visual 
types of alarm devices.

(2) If needed, battery-operated smoke 
detectors, except in units occupied by 
hearing-impaired residents, may be 
installed as a temporary measure where 
no detectors are present in a unit. 
Temporary battery-operated smoke 
detectors must be replaced with hard
wired electric smoke detectors in the 
normal course of a PHA's or IHA’s 
planned CIAP program to meet the 
required HUD Modernization Standards 
or state or local codes, whichever 
standard is stricter. Smoke detectors for 
units occupied by hearing-impaired 
residents must be installed in 
accordance with the acceptability 
criteria in paragraph (b)(1) of this 
section.

Dated: November 14,1991.
Alfred A. DelliBovi,
Deputy Secretary.
[FR Doc. 91-27952 Filed 11-21-91; 8:45 am) 
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