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for submitting requests for appraval of
alternate means of compliance.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden on
any operator nor increase the scope of
the AD.

There are approximately 198 Model
767-200 and -300 series airplanes of the
affected design in the worldwide fleet. It
is estimated that 80 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 130 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Parts will be
provided to operators at no cost. Based
on these figures, the total cost impact of
the AD on U.S. operators is estimated to
be $468,000.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of emall entities, under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 38
continues to read as follows:

Authority: 49 U.S.C. 1354(a). 1421 and 1423;
49 U.S.C. 106(g] (Revised Pub, L. 97-449,
Januvary 12, 1983}); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Boeing: Applies to all Model 767-200 and
-300 series airplanes on which Produoction
Revision Record (PRR} B-11777 has not
been incorporated, certificated in any
category. Compliance required within 18
months after the effective date of this
AD, unless previously accomplished.

To prevent loss of stabilizer trim and
decreased pitch control authority, accomplish
the following:

A. For airplanes identified in Boeing Alert
Service Bulletin 767-29A0039, d=ted May 11,
1989: Install the hydraulic power transfer unit
system with its associated components in
accordance with the procedures outlined in
that service bulletin, or Revision 1, dated
November 2, 1983,

B. For all other airplanes: Install a
hydraulic power transfer unit system with its
associaled components in accordance with
the procedures appraved by the Manager,
Seattle Aircraft Certification Office, FAA,
Transport Airplane Directorate; or in
accordance with Boeing Alert Service
Bulletin 767-29A0038, Revision 1, dated
November 2, 1989.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

Note.—The request should be submitted
directly to the Manager, Seattle ACO, and a
copy sent ta the cognizant FAA Principal
Inspector (P1}. The PI will then forward
comments or concurrence to the Seattle ACO.

D. Special flight permits may be issued in
accordance with FAR 21.187 and 21.199 to
operate airplanes to a base in order ta
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies uvpon
request to Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 1601 Lind Avenue
SW., 5th floor, Renton, Washington, or
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., 2nd flaor,
Renton, Washington.

This amendment becomes effective
October 9, 1990.

Issued in Renton; Washington, on August
231, 1820,
Darrell M. Pederson,
Acting Manager, Transport Airplane
Directorate, Aircreft Certification Service.
[FR Doc. 80-20582 Filed 8-30-90; 8:43 am)|
BILLING CODE 4210-12-M

14 CFR Part 39

[Docket No. 89-NM-280-AD; Amendment
39-6713]

Alrworthiness Directives; Boeing
Model 767 Secries Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

summaRY: This amendment adopis a
new airworthiness directive (AD),
applicable to certain Boeing Model 767
series airplanes, which requires
modification of the vertical stabilizer
forwerd clesure rib by the installation of
a cover plate and a panel assembly over
lightening and access holes. These holes
provide an air flow path to the vertical
stabilizer. This amendment is necessary
to prevent overpressurization of the
vertical stabilizer, which could cause
structural failure in the event of a
rupture of the fuselage under the dorsal
fin.

EFFECTIVE DATE: October 9, 1980,

ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 1601
Lind Avenue SW,, 5th floor, Renton,
Washington, or Seattle Aircraft
Certification Office, 1601 Lind Avenue
SW., 2nd floor, Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Satish K. Pahuja, Airframe Branch,
ANM-120S; telephone (206) 227-2781.
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 88055-4056.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, applicable to
Boeing Model 767 series airplanes,
which requires modification of the
vertical stabilizer forward closure rib by
installing a cover plate and a panel
assembly over lightening and access
holes, was published in the Federal
Register on January 26, 1990 (55 FR
2667).
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Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter disagreed with the
issuance of the proposed rule, and
questioned whether the proposal met the
statutory requirement which mandates
that an unsafe condition, or potentially
unsafe condition, must be shown to
justify an AD. The commenter implied
that the proposal is not justified since it
is based wholly upon an analytical
model developed by the manufacturer,
and was not prompted by in-service
experience. The FAA does not concur
that this action is not justified. Although
adverse service experience does not
exist in the Model 767 fleet, the FAA has
determined that a potentially unsafe
condition exists, and that this rule is
necessary to provide protection to the
vertical stabilizer structure and flight
control systems from the effects of rapid
decompression in the event of a fuselage
opening under the dorsal stabilizer. The
FAA also notes that the current rules do
not require evaluation of the effect of
rapid decompression from an opening in
the pressure vessel relative to system,
equipment, and structural components
located external to the pressure vessel.
Subsequent to a Boeing Model 747
accident in which the vertical stabilizer
was overpressurized because of an aft
pressure bulkhead rupture, the FAA
determined that the Model 767 vertical
stabilizer structure-is also not designed
to withstand these excessive pressures,
and corrective actions are required to
prevent overpressurization of the
vertical stabilizer from any source.
Therefore, the modification required by
this rule to cover the holes to the
vertical stabilizer is necessary to ensure
safety.

Other commenters, including the
manufacturer, expressed no technical
objection to the proposed rule, but
opposed the proposed 12-month
compliance period. The Air Transport
Association (ATA) of America, on
behalf of its members, requested that
the compliance period be extended to 24
months because the manufacturer would
be unable to supply modification kits to
operators until August 1990. Such an
extension would allow scheduling of the
modification during “C" checks at 14 to
18-month intervals at the operator's
maintenance base where the capability
exists to perform the modification. The
FAA concurs that some extension of the
compliance time is necessary. The FAA
has been advised that the modification
kits will be available from the
manufacturer beginning on June 7, 1990.

Initially, 50 kits will be available and,
subsequently, 50 kits will be produced
every two weeks. There are 298 Model
767 series airplanes of the affected
design in the worldwide fleet. At the
rate of 50 kits produced every 2 weeks,
the fleet requirements should be met by
late August 1990. The FAA also concurs
that the modification should be
accomplished at the operator's
maintenance base during a “C" check
where trained personnel and
appropriate equipment are available,
While all the kits may not be available
in the beginning of the compliance
period, it is highly unlikely that the
majority of the airplanes would be
scheduled over that period of time for
“C" checks and exhaust the supply of
kits. Therefore, the FAA has determined
that the required modifications can be
accomplished within 18 months without
undue disruption of service and without
adversely affecting the safety of the
fleet. The final rule has been revised
accordingly.

Paragraph B. of the final rule has been
revised to specify the current procedure
for submitting requests for approval of
alternate means of compliance.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described above. These changes will
neither increase the economic burden on
any affected operator nor increase the
scope of the AD.

There are approximately 298 Model
767 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 114 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 28 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour, Required
modification kits will be furnished by
the manufacturer at no charge to
operators. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $127,680.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is

not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1, The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2, Section 39.13 is amended by adding
the following new airworthiness
directive:

Boeing: Applies to Model 767 series
airplanes, line numbers 002 through 299,
certificated in any category. Compliance
required within the next 18 months after
the effective date of this AD, unless
previously accomplished.

To prevent structural failure of the vertical
stabilizer from overpressurization in the
event of a rupture of the fuselage under the
dorsal fin, accomplish the following:

A. Install a cover plate and a panel
assembly over the lightening and access
holes in the vertical stabilizer forward
closure rib, in accordance with Boeing Alert
Service Bulletin 767-55A0007, dated June 22,
1989.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

Note.—The request should be submitted
directly to the Manager, Seattle ACO, and a
copy sent to the cognizant FAA Principal
Inspector (PI). The PI will then forward
comments or concurrence to the Seattle ACO.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
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request to Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 88124. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 1601 Lind Avenue
SW.,, 5th Floor, Renton, Washington, or
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., 2nd floor,
Renton, Washington.

This amendment becomes effective
October 8, 1990.

Issued in Renton, Washington, on August
21, 1990,
Darrell M. Pederson,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Do, 90-20583 Filed 8-30-80; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration

20 CFR Part 404
[Regulations No. 4}
RIN ADOO

Federal Old-Age, Survivors, and
Disability Insurance Benefits;
Continued Payment of Benefits During
Appeal

AGENCY: Social Security Administration,
HHS.

ACTION: Final rule.

SUMMARY: These final regulations reflect
section 10101 of Public Law 101-239, the
Omnibus Budget Reconciliation Act of
1989, Section 10101 amended section
223(f) of the Social Security Act (the
Act) and extended for 1 year the
statutory provisions under which an
insured worker may elect to have his or
her disability insurance benefits under
title IT of the Act, and/or Medicare
benefits under title XVIII of the Act,
continued pending a reconsideration
determination or an administrative law
judge hearing decision issued after we
have determined that the individual’s
impairments have ceased, did not exist,
or are no longer disabling. Such an
individual may also elect to have
benefits continued for his or her spouse
and children who are receiving benefits
on his or her earnings record, if they
also elect to have their benefits
continued. The 1-year extension is alsa
applicable to persons receiving child's
insurance benefits based on disability;
persons receiving widow's or widower's
benefits based on disability; and
persons receiving mother’s or father’s
benefits on the basis of having in their

care a person receiving child’s insurence
benefits based on disability.

EFFECTIVE DATE: August 31, 1990.

FOR FURTHER INFORMATION CONTACT:
Lawrence V. Dudar, Legal Assistant,
Office of Regulations, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD) 21235, (301)
965-1795.

SUPPLEMENTARY INFORMATION:

These final rules reflect section 10101
of Public Law 101-239. Prior to this
statutory amendment, the continuation
of benefit provisions were available if,
prior to January 1, 1990, we determined
that an individual's impairments, on
which we had based our disability
determination or decision, had ceased,
did not exist, or were no longer
disabling. Section 10101 of Public Law
101-239 extended this date to January 1,
1991. Also under the prior law,
continued benefit payments could not be
paid for months after June 1990. Section
10101 of Public Law 101-239 extended
this date to June 1991. We are amending
section 404.1597a of our regulations to
reflect these two statutory changes.
Regulatory Procedures

The Department generally follows the
notice of proposed rulemaking and
public comment pracedures specified in
the Administrative Procedure Act, 5
U.S.C. 553(b), in the development of its
regulations. That Act provides
exceptions to its notice and public
comment procedures when an agency
finds there is good cause for dispensing
with such procedures on the basis that
they are impracticable, unnecessary, or
contrary to the public interest. We have
determined that, under 5 U.S.C.
553(b)(B), good cause exists for waiver
of proposed rulemaking and public
comment procedures in this regulation
because we are only reflecting statutory
changes which are not discretionary and
do not involve the setting of any policy.
Therefore, opportunity for prior public
comment is unnecessary and these
amendments are being issued as final
rules.

Executive Order 12291

The Secretary has determined that
this is not a major rule under Executive
Order 12291 because these regulations
will not result in any significant costs or
otherwise meet the criteria for a major
rule. We estimate the fiscal year (FY)
1990 program costs for implementing the
legislation upon which these rules are
based to be $5 million for title I, $5
million for title XVIII and $1 million in
administration costs. The program costs
for FY 1991 are estimated to be $15
million for title I, $5 million for title

XVIII and negligible administration
costs. These costs are included in the
1991 President’s budget estimates for the
respective programs. Therefore, a
regulatory impact analysis is not
required.

Paperwork Reduction Act

These final regulations impose no
recordkeeping or reporting requirements
requiring the Office of Management and
Budget clearance.

Regulatory Flexibility Act

The Secretary certifies that these final
regulations will not have a significant
economic impact on a substantial
number of small entities because they
affect only individuals. Therefore, &
regulatory flexibility analysis as
provided in Public Law 96-354, the
Regulatory Flexibility Act, is not
required.

(Catalog of Federal Domestic Assistance
Programs: No. 13.802 Social Security
Disability Insurance; No. 13.803 Social
Security Retirement Insurance}

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure; Death benefits; Disability
benefits; Old-Age, Survivors and
Disability Insurance.

Dated: June 11, 1990.

Gwendolyn S. King,
Commissioner of Sacial Security.

Approved: july 25, 1990,

Louis W. Sellivan,
Secretary of Health ond Human Services.

Subpart P of part 404 of chapter I of
title 20 of the Code of Federal
Regulations is amended as follows:

1. The authority titation for subpart P
is revised to read as follows:

Authority: Secs. 202, 205 (a), (b), and (d})
through (h), 216(i), 221 (a) and (i), 222(c), 223,
225, and 1102 of the Social Security Act; 42
U.S.C. 462, 405 (a), {b), and (d) through (h),
416(i), 421 (a) and (i), 422(c), 423, 425, and
1302; Sec. 505{a) of Pub. L. 96-265, 94 Stat.
473, Secs. 2(d){2), 5, 8, and 15 of Pub. L. 88~
460, 98 Stat. 1797, 1801, 1802, and 1808, Sec.
9009 of Pub. L. 100203, 101 Stat. 1330-293,
Sec. 8006 of Pub. L. 100-847, 102 Stat. 3781,
Sec. 10101 of Pub. L. 101-239, 103 Stat. 2471.

2. Section 404.1597a is amended by
revising paragraphs (b)(1), (b)(3)(iii} and
(h}{2)(ii) to read as follows:

§ 404.1597a Continued benefits pending
appeal of a medical cessation
determination.

» - - - -

(b) The provisions of this section are
available for a limited time only. (1}
Benefits may be continued under this
section only if the determination that
your physical or mental impairment(s)
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has ceased, has never existed, or is no
longer disabling is made on or after
January 12, 1983 (or before January 12,
1983, and a timely request for
reconsideration or a hearing before an
administrative law judge is pending on
that date), and before January 1, 1991.
[3) LI b
(iii) June 1991.* * *
[h) LA
(2) . A
(iii) June 1991, * * *

» - -

|FR Doc. 90-20577 Filed 8-30-90; 8:45 am]
BiLLING CODE 4190-11-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1, 7, 20, 25, 53, 56 and
602

[T.D. 8308]
RIN 1545-AE02

Lobbying by Public Charities;
Lobbying by Private Foundations

AGENCY: Internal Revenue Service,
Treasury,

AcTiON: Final regulations.

suMMARY: This document contains final
regulations about lobbying expenditures
by certain tax-exempt public charities
and by private foundations. Changes to
the tax laws governing lobbying by
public charities were made by the Tax
Reform Act of 1978 (the “Act”). These
regulations will provide organizations
the guidance needed to comply with the
Act, and will affect public charities
electing the expenditure test under
section 501(h) of the Internal Revenue
Code of 1986 (“electing public
charities"). These regulations will also
provide organizations with clearer
guidance needed to comply with the
requirements of section 4945 (relating to
lobbying expenditures by private
foundations). Finally, in light of the
unique charitable and educational
purposes shared by all organizations
described in section 501{c)(3), as well as
the similarity of the statutory schemes
governing lobbying by private
foundations and by electing public
charities, the regulations ensure that the
rules regarding lobbying by private
foundations are consistent with the rules
regarding lobbying by electing public
charities. However, these regulations do
not apply to lobbying by ineligible or
nonelecting public charities, which
continue to be covered by the
“substantial part" test regarding

lobbying activities. Nor does any portion
of these regulations apply to section
162(e), which allows a business expense
deduction for certain lobbying expenses
but disallows any deduction for certain
others. =

DATES: The regulations are effective for
taxable years beginning after August 31,
1990.

FOR FURTHER INFCRMATION CONTACT:
Jerome P. Walsh Skelly, 202-535-3818
(not a toll-free call).

SUPPLEMENTARY INFCRMATION:

Paperwork Reduction Act

The collections of information
contained in this final regulation have
been reviewed and approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3504(h)) under control number 1545-
0052, The estimated annual burden per
regspondent varies from % hour to 10%
hours, depending on individual
circumstances, with an estimated
average of 2% hours. The estimated
average annual! burden per recordkeeper
is 4 hours.

These estimates are an approximation
of the average time expected to be
necessary for the collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
respondents/recordkeepers may require
greater or less time, depending on their
particular circumstances.

Comments concerning the accuracy of
these burden estimates and suggestions
for reducing the burden should be
directed to the Internal Revenue Service,
Attn: IRS Reports Clearance Officer
T:FP, Washington, DC 20224, and to the
Office of Management and Budget, Atin:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Outline of Important Portions of This
Treasury Decision

L. Preamble

A, Prior Law

B. Summary of Expenditure Test

C. Background on Procedural History

D. Summary of Comments on the Three
NPRMs and Explanation of Provisions in
Final Regulations (including 20 separate
items and a Question and Answer overview)

1I. Amendments to the Regulations

A. Deduction for Charitable Gifts to
Organizations that Lobby (sections 170, 2055,
2522)

B. Effect on Lobbying on Qualification as a
Tax-Exempt Organization (sections 501{c)
and 504)

C. Application of "Expenditure Test™ Limils
to Lobbying Expenditures by Electing Public
Charities (section 501(h))

D. Excise Tax on Private Foundations'
Lobbying Expenditures (section 4945)

E. Excise Tax on Electing Public Charities’
Excess Lobbying Expenditures, Including
Important Definitions (section 4911)

Prior Law

An organization will lose its tax
exempt status under section 501(c)(3) if
a substantial part of its activities is
lobbying. This is known as the
“substantial part test.” Before the Tax
Reform Act of 1976, there was
uncertainty about what constituted a
“substantial part” of an organization’s
activities. Congress was aware both of
the severity of loss of tax exemption as
a sanction and of the belief that the
vague standards of the substantial part
test tended to create uncertainty and
allow subjective and sclective
enforcement. (Subseguent to the Tax
Reform Act of 1976, in the Omnibus
Budget Reconciliation Act of 1987,
Congress enacted section 4912. That
section imposes an excise tax on the
lobbying expenditures of public
charities, other than churches and
certain church affiliated organizations,
whose tax exempt status is revoked for
violating the “substantial part test™.}

Expenditure Test

Because of its concerns about the
“substantial part test," Congress
enacted, in 1976, an alternative to the
substantial part test. Under sections
501(h) and 4911, which were added by
section 1307 of the Tax Reform Act of
1976, certain publicly supported section
501(c)(3) organizations may elect to
spend up to a certain (declining)
percentage of their “exempt purpose
expenditures” to influence legislation
without incurring tax or losing
qualification for tax-exempt status.
Thus, if an eligible organization elects
the “expenditure test” of sections 501(h)
and 4911, specific statutory dollar limits
on the organization's lobbying
expenditures apply. Under the
expendilure test, there are limits both
upon the amount of the organization's
grass roots lobbying expenditures and
upon the total amount of the
organization's direct and grass roots
lobbying expenditures. In contrast to the
substantial part test, the expenditure
test imposes no limit on lobbying
activities that do not require
expenditures, such as certain
unreimbursed lobbying activities
conducted by bona fide volunteers. In
general, if either or both of the
expenditure test limits are exceeded,
section 4911 imposes a 25 percent excise
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tax upen the greater of: (1) The amount
by which the organization’s grass roots
lobbying expenditures exceed its grass
roots lobbying limit, or (2) the amount
by which an organization’s total direct
and grass roots lobbying expenditures
exceed its total lobbying limit.
Additionally, if an organization's grass
roots expenditures or total lobbying
expenditures normally exceed 150
percent of the applicable limitation on
its lobbying expenditures, the
organization will cease to be described
in section 501(c)(3), and, therefore, will
no longer be exempt from income tax or
be eligible to receive tax deductible
charitable contributions.

For more information about the
expenditure testand related issues, see
item 20, Simplified Summaries, near the
end of this Preamble. That item provides
an easy to understand overview, in
Question and Answer format, of the
laws governing certain tax-exempt
organizations' lobbying and political
activities and expenditures.

Background

On November 25, 1980, the Federal
Register published proposed
amendments to the Income Tax
Regulations (26 CFR part 1) under
sections 162, 6001, and 6033 of the
Internal Revenue Code of 1954 (relating
to grass roots lobbying expenditures by
business corporations) and to the
regulations on Foundation and Similar
Excise Taxes (28 CFR part 53) under
section 4945 of the Internal Revenue
Code of 1954 (relating to lobbying
expenditures by private foundations) (45
FR 78167) (“the 1980 NPRM").

On November 5, 1986, the Federal
Register published proposed
amendments to the Income Tax
Regulations (26 CFR part 1), Temporary
Income Tax Regulations under the Tax
Reform Act of 1976 (26 CFR part 7),
Estate Tax Regulations (26 CFR part 20),
Gift Tax Regulations (26 CFR part 25),
and Foundation and Similar Excige
Taxes (26 CFR part 53), and also
proposed regulations on Public Charity
Excise Taxes (26 CFR part 56), under
sections 170, 501(c)(3). 501(c)(4), 501(h),
504, 2055, 2522, 4911, 4945, 6001, 6011,
and 6033 of the Internal Revenue Code
of 1954 (51 FR 40211) (*‘the 1986 NPRM").

On December 23, 1988, the Federal
Register published proposed
amendments to the Income Tax
Regulations (26 CFR part 1), Foundation
and Similar Excise Taxes (26 CFR part
53), and also proposed regulations on
Public Charity Excise Taxes (26 CFR
part 56) (“the 1988 NPRM").

The 1988 NPRM superseded that
portion of the 1980 NPRM that proposed
amendments to the regulations under

section 4945 of the Internal Revenue
Code (relating to lobbying expenditures
by private foundations). The 1988 NPRM
also substantially revised certain parts
of the 1986 NPRM relating to proposed
regulations on Public Charity Excise
Taxes (26 CFR part 56) under section
4911 of the Internal Revenue Code. The
1988 NPRM also revised portions of the
1986 NPRM that proposed amendments
to the regulations under sections 501(h)
and 4945. -

The 1988 NPRM contained major
modifications of the 1986 NPRM
definitions, including the definition of
grass roots lobbying. Under the changes
made in the 1988 NPRM, far fewer
communications by public charities that
elect the expenditure test will be
considered lobbying than would have
been the case under the 1988 NPRM. The
1988 NPRM also modified the definitions
contained in the regulations under
section 4945 (relating to lobbying by
private foundations) to make them
consistent with the definitions for public
charities that elect the expenditure test,

Public Comments on the Three Notices
of Proposed Rulemaking

More than 10,000 written comments
were received concerning the 1986
NPRM. Numerous written comments
were also received concerning the 1980
NPRM. In addition, on May 11 and 12,
1987, the Internal Revenue Service
(“Service") held public hearings
concerning the 1986 NPRM.

The numerous public comments and
the two days of public hearings were
helpful in formulating the 1988 NPRM. In
addition, possible revisions to the
controversial sections of the 1986 NPRM
were discussed at length with the
Commissioner's Exempt Organizations
Advisory Group (comprised of legal and
other representatives of exempt
organizations as well as academics) at
public meetings held on September 17,
1987, and February 26, 1988,

The 1988 NPRM resulted from a
careful balancing of the statutory
mandate limiting the amount of lobbying
expenditures by section 501(c)(3)
organizations with the expressed desire
of the affected organizations and
individuals to involve themselves in the
public policymaking process to the
greatest extent consistent with that
statutory mandate. As a result, the 1988
NPRM made extensive changes to the
1980 NPRM and the 1986 NPRM in an
effort to achieve this difficult balance.
For example, the 1988 NPRM contains a
definition of grass roots lobbying that is
less inclusive than is permitted by the
broad statutory language defining grass
roots lobbying.

The 1988 NPRM resulted in fewer than
100 written comments from the public
(as opposed to the more than 10,000
written public comments resulting from
the 1986 NPRM). The 1988 NPRM was
discussed with the Commissioner’s
Exempt Organizations Advisory Group
at a public meeting held on January 10,
1989. A formal public hearing on the
1988 NPRM, with six speakers, was held
on April 3, 1989.

Summary of Comments Received on the
1988 Notice of Proposed Rulemaking
and Explanation of Provisions

1. The General Definition of “Grass
Roots Lobbying”

The most significant revision of the
1986 NPRM in the 1988 NPRM was in the
general definition of grass roots
lobbying. The 1988 NPRM provides that,
with limited exceptions, a
communication is grass roots lobbying
only if it: -

(1) Refers to specific legislation;

(2) Reflects a view on such legislation;
and

(3) Encourages the recipient of the
communication to take action with
respect to such legislation.

Most of the comments generally
praised this revision, although, as
described in more detail below, the
comments also requested additional
changes in and explanations of the
terms “specific legislation,” “refers to,"
“reflects a view" and “encourages * * *
action.”

Even though this general definition is
very lenient and will permit many clear
advocacy communications to be treated
as nonlobbying, the final regulations
retain the general definition in
substantially unchanged form. This is
part of the Service's attempt to maintain
a careful balance between the statutory
limits on electing public charities'
lobbying expenditures and the desire of
those organizations to involve
themselves in the public policymaking
process to the greatest extent consistent
with those statutory limits,

2. Definition of “Specific Legislation”

The 1988 NPRM provides that a
communication is generally not
considered lobbying unless it refers to
specific legislation and reflects a view
on that legislation. The term “specific
legislation” is defined as including both
legislation that has already been
introduced and a specific legislative
propesal that the organization either
supports or opposes. Several examples
in the 1988 NPRM further illustrate the
meaning of the term “specific
legislation” in particular fact situations.
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A number of comments considered the
term “specific legislation” to be vague.
Also, several comments objected to the
removal of certain language from the
private foundation regulations. That
language provided that lobbying
includes attempts to influence
legislation "to be submitted imminently
to” a legislative body.

Deletion of the term "“imminently” is
justified because the term implies that a
temporal standard determines whether
or not an unintroduced legislative
proposal is “specific legislation” that
can be influenced. Given the nature of
the legislative process, a temporal
standard is inappropriate and
underinclusive. For example, numercus
specific legislative proposals are subject
to extensive scrutiny, debate and
controversy long before they are
formally introduced as a bill. Moreover,
effective lobbying could prevent a bill
from ever being introduced. Therefore,
the final regulations do not reintroduce
the “tc be submmitted imminently"
standard into the definition of “specific
legislation."

In response to the comments
regarding the vagueness of the definition
of “specific legislation,” the final
regulations include additional examples.
Like several examples already in the
1988 NPRM, these new examples further
illustrate the scope of the term “specific
legislation”,

3. Definition of “Legislation"

One comment expressed concern
about the scope of the statutory and
regulatory definition of “legislation.”
Under both the statute and the proposed
regulations, the term “legislation”
includes “Acts, bills, resolutions, or
similar items.” The final regulations do
not further expand on this language,
except to include examples showing that
the Senate's confirmation vote on
Executive branch nominees is a vote on
“legislation.” This position is consistent
with a published Service position,
Notice 88-76, 1968-2 C.B. 392.

4. Definition of “Refers To" and
“Reflects a View”

Under the 1988 NPRM, a
communication is generally not a
lobbying communication unless it refers
to specific legislation and reflects a view
on that specific legislation. A few
comments requested more detail in
defining the terms “refers to" and
“reflects a view.” The final regulations
do not further define these terms.
However, a number of the examples
contained in the final regulations
illustrate both terms.

5. Definition of “Encourages Recipient
to Take Action”

Under the 1988 NPRM, a
communication is generally not a grass
roots lobbying communication unless (in
addition to referring to specific
legislation and reflecting a view on that
legislation) it encourages recipients to
take action with respect to the specific
legislation. The 1988 NPRM states that a
communication encourages a recipient
to take action when it: (1) States that the
recipient should contact legislators; (2)
states a legislator's address, phone
number, etc; (3) provides a petition, tear-
off postcard or similar material for the
recipient to send to a legislator; or (4)
specifically identifies one or more
legislators who will vote on legislation
as: Opposing the communication’s view
on the legislation, being undecided
about the legislation, being the
recipient's representative in the
legislature, or being a member of the
legislative committee that will consider
the legislation. Further, a
communication with the fourth type of
encouragement to take action is grass
roots lobbying only if, in addition to
referring to and reflecting a view on
specific legislation, it is a partisan
communication that can not meet the
“full and fair exposition" test as
nonpartisan analysis, study or research.

Some comments argued that the fourth
types of encouragement to a recipient to
take action was too indirect and
overinclusive. One comment contended
that there should be a de minimis
exception that would examine the
communication as a whole.

The final regulations do not
substantially modify the 1988 NPRM
definition of “encouraging recipients to
take action.” Under the standard
contained in the final regulations, clear
advocacy of specific legislation is not
grass roots lobbying at all unless it
contains an encouragement to action.
Further, if an advocacy communication
contains only the fourth type of
encouragement to action, the
communication is not grass roots
lobbying unless it is partisan. The
Service believes this standard, holding
that certain communications that clearly
advocate or oppose specific legislation
are not grass roots lobbying, is very
lenient. Therefore, the Service believes
that any further changes would only
serve to deplete a standard that already
allows numerous clear advocacy
communications to be treated as
nonlobbying.

6. Subsequent Use of Nonlobbying
Material

The 1988 NPRM provides that
expenses incurred for nonlobbying
materials or communications may, in
certain circumstances, be characterized
as lobbying expenditures where those
materials or communications are
subsequently used in a lobbying effort.
Under the 1988 NPRM, this occurs only
if the primary purpose of the
organization in preparing the materials
or communication was for use in
lobbying. If the later lobbying use is by
an organization that is not related to the
organization that prepared the material,
the organization preparing the materials
will be charged with lobbying
expenditures only if there is clear and
convincing evidence of a lobbying
purpose on the part of the preparing
organization.

The 1988 NPRM provides a “safe
harbor” for organizations concerned
about the rule. The “safe harbor”
provides that if the materials or
communications are substantially
distributed in a nonlobbying form prior
to, or contemporaneously with, the
lobbying use, the organization preparing

-the materials is not charged with a

lobbying expenditure for the preparation
of the materials or communications,
regardless of later lobbying use of the
materials by the preparing organization
or any other organization.

Several comments stated that the
clear and convincing standard for
lobbying use by an unrelated
organization should require conscious
cooperation or collusion between the
two organizations involved. Other
comments objected that the subsequent
use rule applies for an indefinite time
period after materials are prepared.
Some comments requested a safe harbor
for raw, unpublished research data.
Finally, several comments requested
clarification of whether, for purposes of
the safe harbor, the term “substantial
distribution™ is tested against the
normal pattern of distribution of the
preparing organization itself or of
similar organizations.

In drafting the subsequent use.rules in
the 1988 NPRM, the Service attempted to
meet two principal goals. The first goal
was to limit potential abuses, such as
where a charity creates a “nonlobbying"
document advocating or opposing
specific legislation, treats the
preparation costs as nonlobbying, and
then immediately adds an
encouragement for the recipients to take
action. The Service's second goal was to
limit the anti-abuse rules in order to
avoid treating as lobbying any research
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and preparation costs that were not
intended to assist in lobbying efforts.

The final regulations restructure the
subsequent use rule to make it easier to
understand and apply. The final
regulations clarify the scope of the clear
and convincing evidence standard by
specifying that for that standard to be
met there must be evidence of
cooperation or collusion between two
unrelated organizations. The final
regulations also clarify that the “safe
harbor” distribution is tested against the
normal pattern of distribution by that
and similar organizations. Further, the
final regulations set a time limit on the
application of the subsequent use rule: If
nonlobbying material is used in a
lobbying campaign, the subsequent use
rule applies only to expenditures paid
less than six months before the first use
of the nonlobbying material in the
lobbying campaign.

7. Nonpartisan Analysis, Study or
Research

Under the statute and the 1988 NPRM,
nenpartisan analysis, study or research
is not lobbying. The 1988 NPRM clarifies
(both for private foundations and
electing public charities) that a
communication that reflects a view on
specific legislation is not nonpartisan
analysis, study or research if it directly
encourages the recipients to take action
with respect to legislation. The 1988
NPRM provides that the term “directly
encourages" includes the first three of
the four methods of encouraging
recipients to take action. (Those four
methods are set forth in the general
grass roots lobbying definition and are
also listed in item 5 of this Preamble).
Therefore, under the 1988 NPRM, a
communication can be nonpartisan
analysis, study or research even if it
reflects a view on specific legislation
and includes the fourth method of
encouraging a recipient to action, so
long as it does not include any of the
first three methods of encouragement.

Several comments contended that
even when a communication directly
encourages recipients to take action, the
communication may be nonpartisan
analysis, study or research if the direct
encouragement is incidental to the
nonpartisan nature of the document,

The final regulations do not modify
the 1988 NPRM on this point. The
Service believes that any further
loosening of the standard is not
appropnate because this rule does not
even come into consideration unless the
communication refers to and reflects a
view on specific legislation.

8. Rebuttable Presumption for Mass
Media Communications Two Weeks
Before a Legislative Vote on Highly
Publicized Legislation

The 1988 NPRM provides a special
rule for a limited number of
communications in the mass media. The
mass media rule in the 1988 NPRMis a
rebuttable presumption that a mass
media communication is grass roots
lobbying if it: (1) Is made within two
weeks before a vote by a legislative
body, or committee thereof, on highly
publicized legislation; (2) reflects a view
on the general subject of that legislation;
and (3) either refers to the legislation or
encourages the public to communicate
with legislators on the general subject of
the legislation. The presumption is
rebutted either by showing that the
charity regularly makes similar mass
media communications without regard
to the timing of legislation or that the
communication's timing was unrelated
to the upcoming vote.

The mass media rule in the 1988
NPRM was intended to deal with
situations where a clear encouragement
for the recipients to take action is not
necessary in order for the
communication to influence the public to
contact legislators. The Service believes
that such a situation exists where a
communication contains the above-
described elements and is made in the
mass media within two weeks before a
legislative vote on highly publicized
legislation. In these sitnations, the
Service believes recipients are
sufficiently aware of the legislation to
not require a specific encouragement to
action.

Numerous comments were received
about this rebuttable presumption for
certain mass media communications.
Many comments objected to the two
week rule. They claimed that
organizations could never be sure when
a communication would come under the
rule since the timing of legislative votes
is never certain.

The final regulations do not modify
the two week rule, The Service notes
that this rule can also favor charities.
For example, if a vote is delayed or
cancelled, the communication would not
fall within the rule even if the g
organization fully expected that there
would be a vote within two weeks of its
mass media communication. This is
clearly illustrated by new examples in
the final regulations.

In considering charities' concerns
about the two week rule, the Service
considered whether the mass media
presumption should apply whenever the
legislation is highly publicized during
the two weeks before the advertisement

is placed. Under such a rule, a charity
would know at the time it places an
advertisement whether or not the mass
media presumption applies.

The Service rejected this idea because
such a rule would be even stricter than
the 1988 NPRM. Because a given bill
may be highly publicized for extended
periods even in the absence of any
legislative votes, such a rule could mean
that all mass media communications on
the general subject of that bill would be
presumed grass roots lobbying (if the
communication either mentions the bill
or urges contact with legislators).

The Service believes that the two
week rule as proposed in the 1988 NPRM
strikes a reasonable balance. It focuses
only on the time period when abuses are
most likely to occur: When a legislative
vote occurs shortly after the
communication.

Several comments objected that the
rule could include news reports in the
mass media about an organization's
lobbying. In response to these
comments, the final regulations limit the
rule to paid advertisements in the mass
media as well as a very limited number
of communications made by a charity in
its own large scale mass media
publication or broadcast.

A few comments noted critically that
the 1988 NPRM does not apply the mass
media presumption to large-scale direct
mailings. Some comments said that this
is unfair to charities that do not have
large mailing lists. Other comments
criticized that as a loophole for charities
that do have large mailing lists. The
final regulations do not apply the
presumption to large-scale direct
mailings. If significant abuses develop
involving these direct mailings, the
Service will consider proposing changes
to the final regulations.

Several comments requested
additional specificity on the meaning of
the terms “highly publicized" and
“general subject of the legislation.” The
scope of the former term is narrowed
somewhat by the final regulations, and
the 1988 NPRM's examples illustrating
that term are retained. The final
regulations do not significantly define
the latter term beyond the 1988 NPRM's
examples illustrating the term. The final
regulations do not adopt a suggestion
that the mass media presumption arises
only where the mass media
communication in question refers to
specific legislation. Nor do the final
regulations adopt a suggestion that the
legislative vote, rather than the
legislation, must be highly publicized in
order for the mass media presumption to
apply, but the final regulations do adopt
a suggestion that subcommittee votes
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not be considered legislative votes for
purposes of the mass media rule.
Finally, in response to comments,
changes were made in various examples
illustrating the mass media rule.

The final regulations largely retain the
1988 NPRM's rebuttable presumption
without substantial changes, although
various technical revisions have been
made. The Service believes that this
rebuttable, and narrowly crafted,
presumptien provides an important
bright line test for a very limited number
of high profile communications for a
very limited period of time. Any further
narrowing of this rule could essentially
eliminate the presumption.

9. Referenda and Ballot Initiatives

The 1988 NPRM includes several
examples illustrating that an attempt to
influence the outcome of a voter
referendum or voter initiative is grass
roots lobbying.

Many comments argued that
expenditures to influence referenda and
ballot initiatives should be considered
direct lobbying expenditures rather than
grass roots lobbying expenditures.
Under the regulations, a communication
is direct lobbying if and only if it is a
communication with a legislator (or with
certain other government officials) that
both refers to and reflects a view on
specific legislation. The comments
contended that the voting public acts as
the legislature with respect to a
referendum or ballot initiative. Several
comments also noted that, read literally,
the 1988 NPRM's four categories of
encouraging recipients to take action do
not apply to attempts to influence
referenda and ballot initiatives.

The final regulations provide that
expenditures for attempts to influence
referenda and ballot initiatives are
considered direct lobbying expenditures.
However, these final regulations do not
modify the definition of direct lobbying
(which requires that a communication
with legislators refer to and reflect a
view on specific legislation). Therefore,
communications on referenda and ballot
initiatives will be considered direct
lobbying if they refer to and reflect a
view on specific legislation, without the
requirement (found in the definition of
grass roots lobbying) for an
encouragement to action.

There is no requirement for an
encouragement to action in the
definition of direct lobbying because
direct lobbying communications are
directed to legislators themselves,
whereas grass roots lobbying
communications are not directed at
legislators and, to be most effective at
influencing legislation, must generally
encourage their recipients to contact

legislators. Where the general public is
the legislature, a communication
directed to any member of the general
public is directed to a legislator.
Accordingly, in such a situation, a
communication that refers to and
reflects a view on specific legislation is
designed to influence that recipient/
legislator's vote, without regard to
whether it encourages the recipient/
legislator to contract others.

The final regulations also provide
rules on when a referendum or ballot
initiative is considered “specific
legislation.”

10. Allocation Rules

The 1988 NPRM has two different
allocation rules for communications that
have both a lobbying and a bona fide
nonlobbying purpose. One allocation
rule simply requires a “reasonable
allocation.” That rule applies to an
electing public charity's communications
with its bena fide members.

The second allocation rule in the 1988
NPRM is for nonmembership
communications. Where a
nonmembership lobbying
communication also has a bona fide
nonlobbying purpose, the 1988 NPRM
provides that an organization must
include as lobbying expenditures all
costs attributable to those parts of the
communication that are on the same
specific subject as the lobbying
message. In general, the 1988 NPRM
provides that part of the communication
is on the “same specific subject” if it:

* * * discusses an activity or specific
issue that would be directly affected by the
proposed legislation that is the subject of the
lobbying message. Moreover, discussion of
the background or consequences of the
proposed legislation, or discussion of the
background or consequences of an activity of
specific issue affected by the proposed
legislation, is also considered to be con the
same specific subject.

Many comments urged that the scope
of the term “same specific subject” be
narrowed and also be further defined.
Some comments urged that the “same
specific subject” rule be replaced with a
“reasonable allocation" rule for all
lobbying communications that also have
a bona fide nonlobbying purpose.

The final regulations do not modify
the “same specific subject” rule, but
they do add an example further
illustrating the scope of the rule. The
Service believes this allocation rule is
necessary in light of the lenient
definition of grass roots lobbying. A
weakening of the allocation rule, in
combination with the final regulations’
lenient definition of grass roots
lobbying, could virtually eliminate the

statutory limitation on an electing public
charity’'s lobbying expenditures.

11. Transfers to Noncharities That
Lobby

The 1988 NPRM provides that
transfers by an electing public charity to
a noncharity that lobbies will, in certain
circumstances, be a grass roots or direct
lobbying expenditure by the electing
public charity even if the transfer is not
earmarked for lobbying. However, a
transfer to a noncharity is not treated as
a lobbying expenditure if the transfer is
a controlled grant (the charity limits the
transfer to a nonlobbying specific
project of the noncharity and maintains
records on the grant's use).

Most comments expressed concern
about the scope of the term “transfer.”
That term was not defined in the 1988
NPRM. The comments expressed
particular concern about whether the
rule included transfers for fair market
value.

The final regulations clarify and limit
the meaning of the term “transfer’ to
situations where the charity receives
less than fair market value in return for
the transfer, Also, the final regulations
do not apply the transfer rule if the
transfer is made for less than fair
market value and a significant number
of members of the general public receive
goods or services from the charity at the
same favorable (less than fair market
value) price.

12. The Production of Income as
“Exempt Purpose Expenditures”

The 1988 NPRM provides that cosls
for the production of income are not
exempt purpose expenditures and,
therefore, are not included in the base of
expenditures on which the amount of
permissible lobbying expenditures is
calculated.

Several comments requested that the
final regulations clarify that expenses
for a substantially related trade or
business are included as exempt
purpose expenditures. Another comment
requested that expenditures to manage
an endowment be considered exempt
purpose expenditures.

The final regulations clarify that
expenditures are not exempt purpose
expenditures if they are for a purpose or
activity that is not substantially related
(aside from the need of the organization
for income or funds or the use it makes
of the profits derived) to the
organization's charitable, educational or
other purpose that is the basis for the
organization's exemption under section
501(c)(3). The final regulations also
clarify that the costs of managing an
endowment are not included as exempt
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purpose expenditurés since they are
incurred for the production of income.

13. Fundraising Costs

Under section 4911, amounts paid to
or incurred for a separate fundraising
unit are not exempt purpose
expenditures. The 1988 NPRM defines
the meaning of the term “separate
fundraising unit.”

Several comments requested guidance
on whether postage and related costs
paid directly by a charity for a
fundraising communication prepared by
a separate fundraising unit are costs
that are incurred for a separate
fundraising unit.

The final regulations clarify that
amounts incurred for the creation,
production, copying, and distribution of
a separate fundraising unit's fundraising
communication are amounts paid to or
incurred for a separate fundraising unit,
regardless of whether the charity pays
some of the costs directly rather than
through the separate fundraising unit.

14. Affiliation Rules

The 1988 NPRM did not change the
extensive affiliation rules that were
contained in the 1986 NPRM. These
rules implement section 4911(f).

Several comments requested the
deletion of the 1986 NPRM’s provision
that two organizations can be affiliated
on the basis of an “implication” in one
organization's governing instrument that
that organization is bound by the other
organization's legislative positions. Two
comments requested that the regulations
require affiliation only among section
501(c)(3) organizations and not include
non-section 501(c)(3) organizations as
members of an affiliated group.

The final regulations eliminate
“implication" in a governing instrument
as a test for whether two organizations
are affiliated. The final regulations
retain the position that, in determining
whether two section 501(c)(3)
organizations are affiliated, non-section
501(c)(3) affiliations will be considered.
The Service believes that where two
section 501(c)(3) organizations are not
affiliated with each other, but are both
affiliated with a section 501(c){4)
organization, the two section 501(c)(3)
organizations are members of an
affiliated group for purposes of section
4911, However, in the actual calculation

of the expenditure test, only those
members of the affiliated group that
have elected are considered.

15. Requests for Technical Advice

The 1988 NPRM did not revise the
1986 NPRM provision that an
organization is not lobbying if it testifies
or presents written testimony to a
legislative body or committee in
response to a written request from that
body or committee for technical advice.

One comment requested the
elimination of the requirement that the
request for technical advice be in
writing. The comment also requested
that the technical advice exception
apply even if the request for technical
advice is from an individual legislator or
government official, as opposed to a
legislative body or committee.

The final regulations do not
substantially modify the technical
advice exception. The Service believes
that the requirements that the request be
both in writing and from a legislative
body or committee are clear statutory
requirements. The Service is unable to
discern any legislative intent for
additional flexibility with respect to the
technical advice exception.

16. Self-Defense Exception

The 1988 NPRM did not revise the
1986 NPRM provision that certain self-
defense lobbying by an electing public
charity is not treated as lobbying. One
comment requested that this exception
be revised to exclude from lobbying any
lobbying by a section 501(c)(3)
organization on issues affecting that
organization's section 501(c)(3)
members, even if not all members of the
organization are section 501(c)(3)
organizations. With certain restrictions,
the final regulations do generally adopt
this suggestion.

17. Fairness Doctrine

The 1986 and 1988 NPRMs included in
the nonpartisan analysis, study or
research exception a reference to the
Fairness Doctrine. This reference first
appeared in that exception as that
exception was published in the
regulations under section 4945.

Two comments requested that the
reference to the Fairness Doctrine be
deleted from the final regulations in light
of uncertainty about the status of that

doctrine. The comments stated that the
application of the Fairness Doctrine is a
matter best dealt with directly through
Federal communications law and that it
is inappropriate for the Fairness
Doctrine to be applied indirectly through
the tax law.

The final regulations delete references
to the Fairness Doctrine from both the
proposed regulations and the existing
section 4945 regulations.

18. Conforming Amendments

The final regulations amend the
regulations under §§ 1.170A-1(h)(5)(ii),
20.2055-1(a)(2) and 25.2522(a)-1(a)(2) by
inserting the words “or in opposition to"
after the words “any political campaign
on behalf of". This change is a technical
amendment so that each of these
regulations conforms to its respective
statute as well as to section 501(c)(3) as
amended by the Omnibus Budget
Reconciliation Act of 1987.

19. Miscellaneous and Technical
Comments

The final regulations also contain a
number of technical revisions. Most of
these changes are being made in
response to public comments.

20. Simplified Summaries

Each major section of the regulations
is preceded by a brief and simple
summary of the rules in that section.
Also, the following 17 Questions and
Answers should be of particular help to
readers. These Q&As provide an easy to
understand overview of the laws
governing certain tax-exempt
organizations' lobbying and political
activities and expenditures. The Service
hopes the Q&As and the final
regulations’ brief summaries will help
readers more easily use the regulations.

The Q&As do not impose additional
requirements or rules, nor do they
amend or affect the text of the
regulations. The Q&As are intended
only to be a simple guide to
understanding the regulations and
should not be used as a substitute for
reading the regulations. If there is any
conflict between the Q&As and the text
of the regulations, the text of the
regulations controls. The chart that
immediately precedes the questions and
answers is designed to help illustrate
the answers to some of the Q&As.
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Charities (section 501(c)(3) organizations)

Noncharities (such as section

Public charities

Electing

Nonelecting

Private Foundations

Certain
501(c)(4) Social Welfare Organizations,
section 501(c)(5) Labor Unions and section
501(c)(6) Professional Societies)

ture
501(n) and 4811.1.

Intervention in Political Cam-
paign for Elective Public
Office.

also

Yes, may lobby freely so
long as lobbying ex-
penses are within speci-
fied limits (the “expendi-

test”)—sections

Yes, may lobby freely so
long as lobbying is not a
eubstantial part of the
organization's  activities
(“'substantial part
test'")—section
501(c)(3).2.

excise
49459,

No, intervening in a political campaign will cause loss of tax-exempt status and may
give rise to excise o other taxes—section 501(c)(3), section 527(f), section
4945 (private foundations only), and section 4955.%,

No, lobbying expenditures
are subject to a poten-
ticlly severe two-tier

tax—section

Yes, may generelly lobby in uniimited
amounts 0 long as the lobbying is in
furtherance of the noncharity’'s exempt
purposes.*

Yes, but: ¢

(1) the noncharity's primary purpose and/or
activities may not be political campaign
intervention; and

(2) the noncharity may be subject to tax
undor section 527(f) unless it maintains a
separate segregated fund (essentially, a
PAC).

1 The section 501(h) lobbying expenditure limit and the section 4911 tax on excess lobbying expe

nditures

apply.
1 The section 501(h) lobbying expenditure limit and the section 4911 tax on axcess lobbying expenditures do not apply. If, however, a substantial part of the

public charity’s activities is lobbying, the
expenditures.

3 Tha section 501(h) lobbying expenditure limit and the section 4911 tax on excess lobbyi
iture by a private foundation. Many definitions in the section 4941 regulations ly.

apply.
+ The section 501(h) lobbying expenditure limit and the section 4911 tax on excess lobbying expenditures do not apply.

any lebbying expendi

Q-1: Does the tax under section 4911
apply to all tax exempt organizations?

A-1: No, the section 4911 tax does not
apply to all tax exempt organizations: It
applies only to certain organizations
that are described in section 501(c)(3).
Section 501(c)(3), generally speaking,
describes charitable, educational and
religious organizations. Therefore, for
example, the tax does not apply to such
tax exempt organizations as social
welfare organizations (section 501(c)(4)),
labor unions (section 501(c)(5)), or
business leagues, chambers of
commerce, or trade associations (section
501(c)(8)).

Q-2: To which organizations
described in section 501(c)(3) does the
section 4911 tax apply?

A-2: There are two kinds of section
501(c)(3) organizations: private
foundations and public charities,
(Private foundations generally are
funded by a small number of individuals
or corporations while public charities
are generally funded by contributions
from the general public and payments
for services (see section 508(a)). The
section 4911 tax does not apply to all
organizations described in section
501(c)(3): It applies only to “electing
public charities.” Electing public
charities are those public charities that
have made a valid election to be
covered by the lobbying expenditure
test under sections 501(h) and 4911. The
rules about making and revoking the
election, including the rules about which
public charities are eligible to make the

public charity will lose both its tax-ex
contributions. Also, public charities (other than churches) and their managers (in

election, are in section 501(h) and in

§ 1.501(h) of the regulations. The section
4911 tax does not apply to private
foundations (but see Q&A-4), nor does
the tax apply to nonelecting public
charities (public charities that have not
made a valid election to be covered by
sections 501(h) and 4911) (but see
QXA-3).

Q-3: What, in general terms, is the
effect of sections 501(h) and 4911 on
nonelecting public charities?

A-3: If a public charity does not have
a valid section 501(h) election in effect
during a given year, that nonelecting
public charity’s lobbying activities and
expenditures during that year are not
covered by sections 501(h) and 4911, but
are instead covered by what is known
as the “substantial part test" under
section 501(c)(3). In other words,
sections 501(h) and 4911 do not apply to
or affect nonelecting public charities. In
fact, section 501(h)(7) says that nothing
in sections 501(h) and 4911 (or the
applicable Treasury Regulations) may
be used to interpret the meaning of or
the rules and definitions under the
“substantial part test.” (For a very brief
summary of the “substantial part test,”
see Q&A-17).

Q-4: What, in general terms, is the
effect of sections 501(h) and 4911 on
private foundations?

A-4: Private foundations' lobbying
expeditures are taxed under section
4945(d) rather than under section 4911.
Unlike section 4911, which taxes only
excessive lobbying expenditures,

ng
empt status under section 501(c)(3) and its ability to receive tax-deductible charitable
certain cases) are subject to an excise tax under section 4812 on the lobbying

ing expenditures do not apply. However, section 4845 imposes tax on

section 4945(d) taxes any lebbying
expenditure by a private foundation.
Even though the section 4911 tax does
not apply to private foundations,
portions of the regulations under section
4911 are nonetheless relevant to private
foundations because the definition of
what is and is not a lobbying
expenditure is generally the same under
section 4911 as under section 4945 (see
§§ 56.4911 -2 and -3, but disregard

§ 56.4911-5).

Q-5: To which expenditures by an
electing public charity does the section
4911 tax apply?

A-5; The section 4911 tax applies only
to excess lobbying expenditures by an
electing public charity. The tax does not
apply to a/l lobbying expenditures by an
electing public charity, but only to that
portion of the organizations' lobbying
expenditures that exceed one of two
permitted lobbying levels for that
organization for that year. One of the
permitted lobbying levels is based cn
total lobbying expenditures: Total
expenditures for both direct and grass
roots lobbying. The other permitted
lobbying level is a separate limit based
on grass roots lobbying expenditures.
See Q&A-12 for a general explanation of
the difference between direct and grass
roots lobbying,

Q-6. Does the section 4911 tax apply
to political expenditures as well as
lobbying expenditures?

A-6: No. It is important to note that
the section 4911 tax applies only to
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lobbying expenditures, as opposed to
political expenditures or activities. In
contrast to lobbying, all charities are
absolutely prohibited from intervening
in a political campaign on behalf of or in
opposition to any candidate for an
elective public office. As stated above,
public charities may engage in some
lobbying but they must not intervene in
a political campaign at all. If a charity
does intervene in a political campaign, it
would jeopardize both its tax-exempt
status and its ability to receive tax-
deductible charitable contributions
(under section 170), It {and in certain
cases ils managers) may also be liable
for tax under section 4955. Finally, under
certain circumstances, the charity may
also be subject to tax under section
527(f).

Q-7: How much may an electing
public charity spend on total lobbying
without being taxed under section 49117

A-7: In any given year, an electing
public charity may spend up to a
specified percentage of its exempt
purpose expenditures on total (both
direct and grass roots) lobbying without
being taxed under section 4911 (see
§ 56.4911-1(c) for the specific declining
percentages allowed for organizations of
various sizes). In no case, however, may
an electing public charity spend more
than $1,000,000 in any given year on
lobbying without being taxed under
section 4011.

Q-8: How much may an electing
public charity spend on grass roots
lobbying without being taxed under
section 49117

A-8: In addition to the limit on an
electing public charity’s total lobbying
expenditures, there is a separate limit
for grass roots lobbying-expenditures. In
any given year, an electing public
charity may spend up to that separate
limit on grass roots lobbying without
incurring any tax under section 4811,
The amount of this separate limit for
grass roots lobbying expenditures is 25
percent of the amount that the
organization is permitted to spend
during that year on total (both direct
and grass roots) lobbying (see Q&A-7).
In any event, $250,000 is the maximum
amount an electing public charity may
spend on grass roots lobbying without
incurring tax under section 4911.

Q-9: In addition to resulting in tax
under section 4911, can excessive
spending on lobbying have other
adverse tax consequences for an
electing public charity?

A-8: Yes. If an electing public charity
normally makes excessive lobbying
expenditures, it may be in danger of
losing its tax-exempt status. Generally
speaking, an electing public charity will
lose its tax-exempt status (and its ability

to receive tax-deductible charitable
contributions) if the organization's
lobbying expenditures over a four-year
period exceed one of the two lobbying
limits by more than 150 percent. See
section 501(h) and the applicable
Treasury Regulations for further detail.

Q-10. What is an exempt purpose
expenditure? :

A-10: Because the amount an electing
public charity may spend on lobbying
(without incurring tax) is often a
percentage of the organization's exempt
purpose expenditures, it is important to
understand which expenditures are and
which are not exempt purpose
expenditures. In general terms, an
expenditure is an exempt purpose
expenditure if it is paid or incurred by
an electing public charity to accomplish
the organization’s exempt purposes. For
further detail on the definition of
“exempt purpose expenditure” see
section 4911(e)(1) and § 56.4911-4.

Q-11: Which expenditures are
lobbying expenditures and which are
not?

A-11: To know whether an
organization has spent excessive
amounts on lobbying, one needs to
determine which expenditures are
lobbying expenditures and which are
not lobbying expenditures. In general,
there are two types of lobbying
expenditures: Expenditures for direct
lobbying communications and
expenditures for grass roots lobbying
communications.

Q-12: How are the terms “direct
lobbying communication” and “grass
roots lobbying communication” defined?

A-12: In very general terms (and
subject to exceptions), a direct lobbying
communication is an attempt to
influence legislation by communicating
directly with a government official,
whereas a grass roots lobbying
communication is an attempt to
influence legislation by communicating
with the general public or a segment
thereof. (Note: some communications
may be both direct and grass roots
lobbying). The terms “direct lobbying
communication" and “grass roots
lobbying communication" are defined at
length in § 56.4911-2. That section
contains a general definition of each
type of lobbying communication. It also
has special definitions that apply only in
limited circumstances (such as a special
rebuttable presumption that certain paid
mass media advertisements that run
shortly before a legislative vote on
highly publicized legislation are grass
roots lobbying communications). Section
56.4911-2(c) contains several exceptions
that sometimes apply to cause
communications that would otherwise
be lobbying to be nonlobbying.

Throughout § 56.4911-2, there are
numerous examples designed to
illustrate the various definitions and
exceptions. (For more lenient definitions
where an electing public charity makes
a communication solely or primarily to
its bona fide members, see section
4911(d)(3) and § 56.4911-5).

Q-13: Is lobbying on referenda and
ballot initiatives considered grass roots
or direct lobbying?

A-13: Lobbying on referenda, ballot
initiatives and similar measures is,
solely for purposes of section 4911,
treated as direct rather than grass roots
lobbying. See § 56.4911-2(b)(1)(iii).
However, charities are not permitted to
intervene in a political campaign on
behalf of or in opposition to a candidate
for an elective public office (as
described in Q&A-6).

Q-14: Are there any special
accounting and allocation rules for
purposes of section 49117

A-14: An elected public charity that
makes a direct and/or grass roots
lobbying communication must treat the
expenditures for that communication as
lobbying expenditures in whole or in
part. See § 56.4811-3 for accounting
rules regarding which expenditures are
expenditures “for” the lobbying
communication as well as rules
regarding the allocation of expenditures
that are for mixed purpose
communications (for example,
communications that are both direct and
grass roots lobbying communications
and communications that are lobbying
communications but also have a bona
fide nonlobbying purpose). Section
56.4911-3 also contains rules regarding
whether certain of an electing public
charity’s payments (such as grants) to
other organizations that lobby are
treated as direct and/or grass roots
lobbying expenditures by the electing
public charity that makes the payments.

Q-15: Can two or more organizations
ever be considered one single
organization for purposes of
determining whether the organizations
owe lax under section 4911 on excess
lobbying expenditures?

A-15: Yes. Under section 4911(f),
certain closely affiliated organizations
are sometimes treated as a single
organization for purposes of determining
whether the organizations owe tax
under section 4911 on excess lobbying
expenditures. See §§ 56.4911-7 through
56.4911-10.

Q-18: Must charities that lobby keep
records and report on their lobbying
expenditures and/or activities?

A-16: Yes. For electing public
charities, recordkeeping and return filing
requirements are generally set forth in
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§§ 56.4911-6, 56.6001-1 and 56.6011-1.
Nonelecting charities must also keep
records and file returns as specified in
various forms and their instructions.

Q-17: If an organization is covered by
the “substantial part test,” what, in
general, are the rules that govern the
organization's lobbying activities and
expenditures?

A-17: The “substantial part test"”
applies to all section 501(c}(3)
organizations other than electing public
charities. Under the “substantial part
test,” no substantial part of the
organization's activities may be carrying
on propaganda, or otherwise attempting,
to influence legislation (see
§ 1.501(c)(3)-1). If an organization to
which the substantial part test applies
engages in substantial lobbying
activities during a given year, the
organization will lose both its tax
exempt status and its ability to receive
tax-deductible charitable contributions.
The organization will also be subject to
an excise tax under section 4912 on its
lobbying expenditures during the year.
In addition, the managers of such a
nonelecting public charity may in
certain cases be jointly and severally
liable for a tax under section 4912(b).
The tax under section 4912 does not
apply to electing public charities. (This
is the end of the Q&As).

Rulings Regarding Application of the
Regulations

Under its ruling program (see Rev.
Proc. 83-36, 1983-1 C.B. 763 and Rev.
Proc. 88-8, 19884, LR B. 22), the Service
will consider requests for private letter
rulings to clarify the application of the
regulations to particular fact patterns.

Special Analyses

It has been determined that these
rules are not major rules as defined in
Executive Order 12291. Therefore, a
Regulatory Impact Analysis is not
required. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) and
the Regulatory Flexibility Act (56 U.S.C.
chapter 6) do not apply to these
regulations and, therefore, a final
Regulatory Flexibility Analysis is not
required.

Drafting Information

The principal author of these
regulations is Jerome P. Walsh Skelly of
the Office of Assistant Chief Counsel
(Employee Benefits and Exempt
Organizations), Internal Revenue
Service. However, personnel from other
offices of the Service and Treasury
Department participated in developing
the regulations, both on matters of
substance and style.

Supersession

These regulations supersede
§ 7.0(c)(4) of the Temporary Income Tax
Regulations under the Tax Reform Act
of 1976.

List of Subjects
26 CFR 1.61-1 through 1.281-4

Deductions, Exemptions, Income
taxes, Taxable income.

26 CFR 1.501(a)-1 through 1.528-10

Cooperatives, Exempt organizations,
Foundations, Homeowners associations,
Nonprofit organizations, Political
organizations.

26 CFR 1.6001-1 through 1.6109-2

Administration and procedure, Filing
requirements, Income taxes.

26 CFR Part 7

Income taxes, Tax Reform Act of 1978.

26 CFR Part 20
Estate taxes.

26 CFR Part 25
Gift taxes.

26 CFR Part 53

Excise taxes, Foundations,
Investments, Trusts and trustees.

26 CFR Part 56

Excise tax, Lobbying expenditures,
Exempt purpose expenditures, Affiliated
organizations, Administration and
procedure.

26 CFR Part 602

OMB control numbers under the
Paperwork Reduction Act.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR chapter L is
amended as follows:

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Paragraph 1. The authority citation for
part 1 is amended by adding the
following citation:

Authority: 26 U.S.C. 7805, * * * §§ 1.504-1
and 1.504-2 also issued under 28 U.S.C.
504(b).

Par. 2. Section 1.170A~1 is amended
by revising paragraph (h}(5), adding a
new paragraph (h){11), and revising
paragraph (i). These revised and added
provisions read as follows:

§ 1.170A-1 Charitable, etc., contributions
and gifts; allowance of deduction.
- ® - - -

. o

(h) Exceptions and other rules.

(5) No deduction shall be allowed
under section 170 for amounts paid to an
organization:

(i) Which is disqualified for tax
exemption under section 501(c)(3) by
reason of attempting to influence
legislation, or

(i1} Which participates in, or
intervenes in (including the publishing
or distribution of statements), any
political campaign on behalf of or in
opposition to any candidate for public
office.

For purposes of determining whether an
organization is attempting to influence
legislation or is engaging in political
activities, see sections 501(c)(3), 501(h),
4911 and the regulations thereunder.

» . - . -

(11) No deduction shall be allowed
under section 170 for out-of-pocket
expenditures on behalf of an eligible
organization (within the meaning of
§ 1.501(h)-2(b})(1)) if the expenditure is
made in connection with influencing
legislation (within the meaning of
section 501(c)(3) or § 56.4911-2), or in
connection with the payment of the
organization’s tax liability under section
4911. For the treatment of similar
expenditures on behalf of other
organizations see paragraph (h){6) of
this section.

(i) Effective date. In general this
section applies to contributions paid in
taxable years beginning after December
31, 1969. Paragraph (h)(11) of this
section, however, applies only to out-of-
pocket expenditures made in taxable
years beginning after December 31, 1976.

Par. 3. In § 1.501(c)(3)-1, paragraph
(b)(3) is amended by adding a sentence
at the end of the concluding text, and
paragraph (c)(3)(ii) is amended by
adding a sentence at the end of the
concluding text, to read:

§ 1.501(c}{3)-1 Organizations organized
and operated for religious, charitable,

scientific, testing for pubiic safety, literary,
or educational purposes, or for the
prevention of cruelty to children or animals.

. - - * .

(b) Organizational test—*
(3) Authorization of legislative or
political activities. * * *

* * * An organization's articles will not
violate the provisions of paragraph
(b)(3)(i) of this section even though the
organization's articles expressly
empower it to make the election
provided for in section 501(h) with
respect to influencing legislation and,
only if it so elects, to make lobbying or
grass roots expenditures that do not
normally exceed the ceiling amounts
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prescribed by section 501(h)(2) (B) and
(D).

(c) Operational test—* * *

(3) “Action” organizations. * * *

(ii) - - -

* * " An organization for which the
expenditure test election of section
501(h) is in effect for a taxable year will
not be considered an “action”
organization by reason of this paragraph
(c)(3)(ii) for that year if it is not denied
exemption from taxation under section
501(a) by reason of section 501(h).

Par. 4. In § 1.501(c)(4)-1, paragraph
{a)(2)(ii) is amended by revising the last
sentence and adding a new sentence
immediately thereafter. The revised and
added sentences read as follows:

§ 1.501(c)(4)-1 Civic organizations and
local associations of employees.

(a) Civic organizations.— * * *

{2) Promotion of social welfare.—

(ii) Political or social activities. * * *
A social welfare organization that is not,
at any time after October 4, 1978,
exempt from taxation as an organization
described in section 501(c){(3) may
qualify under section 501(c)(4) even
though it is an “action” organization
described in § 1.501(c)(3)-1(c)(3)(ii) or
(iv). if it otherwise qualifies under this
section. For rules relating to an
organization that is, after October 4,
1976, exempt from taxation as an
organization described in section
501(c)(3), see section 504 and § 1.504-1,

Par. 5. The following new §§ 1.501(h)-
1 through 1.501(h)-3 are added in the
appropriate place: )

§ 1.501(h)-1 Application of the
“expenditure test” to expenditures to
influence legisiation; introduction.

(a) Scope. (1) There are certain
requirements an organization must meet
in order to be a “charity” described in
section 501(c)(3). Among other things,
section 501(c){3) states that “no
substantial part of the activities of [a
charity may consist of] carrying on
propaganda, or otherwise attempting to
influence legislation, (except as
otherwise provided in subsection (h))."
This requirement is called the
"substantial part test.”

(2) Under section 501(h), many public
charities may elect the “expenditure
test" as a substitute for the substantial
part test. The expenditure test is
described in section 501(h) and this
§ 1.501(h). A public charity is any
charity that is not a private foundation
under section 509(a). (Unlike a public
charity, a private foundation may not

make any lobbying expenditures: If a
private foundation does make a
lobbying expenditure, it is subject to an
excise tax under section 4945). Section
1.501(h)-2 lists which public charities
are eligible to make the expenditure test
election. Section 1.501(h)-2 also
provides information about how a public
charity makes and revokes the election
to be covered by the expenditure test.

(3) A public charity that makes the
election may make lobbying
expenditures within specified dollar
limits. If an electing public charity's
lobbying expenditures are within the
dollar limits determined under section
4911(c), the electing public charity will
not owe tax under section 4911 nor will
it lose its tax exempt status as a charity
by virtue of section 501(h). If, however,
that electing public charity's lobbying
expenditures exceed its section 4911
lobbying limit, the organization is
subject to an excise tax on the excess
lobbying expenditures. Further, under
section 501(h), if an electing public
charity's lobbying expenditures
normally are more than 150 percent of
its section 4911 lobbying limit, the
organization will cease to be a charity
described in section 501(c)(3).

(4) A public charity that elects the
expenditure test may nevertheless lose
its tax exempt status if it is an action
organization under § 1.501(c)(3)-
1(c)(3)(iii) or (iv). A public charity that
does not elect the expenditure test
remains subject to the substantial part
test. The substantial part test is applied
without regard to the provisions of
section 501(h) and 4911 and the related
regulations.

(b) Effective date. The provisions of
§ 1.501(h)-1 through § 1.501(h)-3, are
effective for taxable years beginning
after August 31, 1990. An election made
before August 31, 1990, under the
provisions of § 7.0(c)(4) or the
instructions to Form 5768, will be
effective under these regulations
without again filing Form 5768.

§ 1.501(h)~2 Electing the expenditure test.
(a) In general. The election to be
governed by section 501(h) may be made
by an eligible organization (as described
in paragraph (b) of this section) for any
taxable year of the organization
beginning after December 31, 1976, other
than the first taxable year for which a
voluntary revocation of the election is
effective (see paragraph (d) of this
section). The election is made by filing a
completed Form 5768, Election/
Revocation of Election by an Eligible
Section 501(c)(3) Organization to Make
Expenditures to Influence Legislation,
with the appropriate Internal Revenue
Service Center listed on that form.

Under section 501(h)(6), the election is
effective with the beginning of the
taxable year in which the form is filed.
For example, if an eligible organization
whose taxable year is the calendar year
files Form 5768 on December 31, 1979,
the organization is governed by section
501(h) for its taxable year beginning
January 1, 1979. Once made, the
expenditure test election is effective
(without again filing Form 5768) for each
succeeding taxable year for which the
organization is an eligible organization
and which begins before a notice of
revocation is filed under paragraph (d)
of this section, o

(b) Organizations eligible to elect the
expenditure test—(1) In general. For
purposes of section 501(h) and the
regulations thereunder, an organization
is an eligible organization for a taxable
year if, for that taxable year, it is—

(i) Described in section 501(c)(3)
(determined, in any year for which an
election is in effect, without regard to
the substantial part test of section
501(c)(3)),

(ii) Described in section 501(h)(4) and
paragraph (b)(2) of this section, and

(iii) Not a disqualified organization
described in section 501(h)(5) and
paragraph (b)(3) of this section.

(2) Certain organizations listed. An
organization is described in section
501(h)(4) and this paragraph (b)(2) if it is
an organization described in—

(i) Section 170(b)(1)(A)(ii) (relating to
educational institutions),

(i) Section 170(b)(1)(A)(iii) (relating to
hospitals and medical research
organizations),

(iii) Section 170(b)(1)(A)(iv) (relating
to organizations supporting government
schools),

(iv) Section 170(b){1)(A)(vi) (relating
to organizations publicly supported by
charitable contributions),

(v) Section 509(a)(2) (relating to
organizations publicly supported by
admissions, sales, etc.), or

(vi) Section 509(a)(3) (relating to
organizations supporting public
charities), except that for purposes of
this paragraph (b)(2), section 509(a)(3)
shall be applied without regard to the
last sentence of section 509(a).

(3) Disqualified organizations. An
organization is a disqualified
organization described in section
501(h)(5) and this paragraph (b)(3) if the
organization is—

(i) Described in section 170(b)(1)(A)(i)
(relating to churches),

(ii) An integrated auxiliary of a church
or of a convention or association of
churches see (§ 1.6033-2(g)(5)), or

(iii) Described in section 501(c)(3) and
affiliated (within the meaning of
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§ 56.4911-7) with one or more
organizations described in paragraph
(b)(3) (i) or (ii) of this section.

(4) Other organizations ineligible to
elect. Under section 501(h)(4), certain
crganizations, although not disqualified
organizations, are not eligible to elect
the expenditure test. For example,
organizations described in section
509(a)(4) are not listed in section
501(h}(4) and therefore are not eligible to
elect. Similarly, private foundations
(within the meaning of section 509(a))
are not eligible to elect. For the
treatment of expenditures by a private
foundation for the purpose of carrying
on propaganda, or otherwise attempting,
to influence legislation, see § 53.4945-2.

(c) New organizations. A newly
created organization may submit Form
5768 to elect the expenditure test under
section 501(h) before it is determined to
be an eligible organization and may
submit Form 5768 at the time it submits
its application for recognition of
exemption (Form 1023). If the newly
created organization is determined to be
an eligible organization, the election will
be effective under the provisions of
paragraph (a) of this section, that is,
with the beginning of the taxable year in
which the Form 5768 is filed by the
eligible organization. However, if a
newly created organization is
determined by the Service not to be an
eligible organization, the organization’s
election will not be effective and the
substantial part test will apply from the
effective date of its section 501(c)(3)
classification.

(d) Voluntary revocation of
expenditure test election—{1)
Revocation effective. An organization
may voluntarily revoke an expenditure
test election by filing a notice of
voluntary revocation with the
appropriate Internal Revenue Service
Center listed on Form 5768. Under
section 501(h)(8)(B), a voluntary
revocation is effective with the
beginning of the first taxable year after
the taxable year in which the notice is
filed. If an organization voluntarily
revokes its election, the substantial part
test of section 501(c)(3) will apply with
respect to the organization's activities in
attempting to influence legislation
beginning with the taxable year for
which the voluntary revocation is
effective.

(2) Re-election of expenditure test. If
an organization's expenditure test
election is voluntarily revoked, the
organization may again make the
expenditure test election, effective no
earlier than for the taxable year
following the first taxable year for
which the revocation is effective.

(3) Example. X, an organization whose
taxable year is the calendar year, plans
to voluntarily revoke its expenditure test
election effective beginning with its
taxable year 1985. X must file its notice
of voluntary revocation on Form 5768
after December 31, 1983, and before
January 1, 1985. If X files a notice of
voluntary revocation on December 31,
1984, the revocation is effective
beginning with its taxable year 1985.
The organization may again elect the
expenditure test by filing Form 5768.
Under paragraph (d)(2) of this section,
the election may not be made for
taxable year 1985. Under paragraph (a)
of this section, a new expenditure test
election will be effective for taxable
years beginning with taxable year 1988,
if the Form 5768 is filed after December
31, 1985, and before January 1, 1987.

(e) Involuntary revocation of
expenditure test election. I, while an
election by an eligible organization is in
effect, the organization ceases to be an
eligible organization, its election is
automatically revoked. The revocation
is effective with the beginning of the
first full taxable year for which it is
determined that the organization is not
an eligible organization. If an
organization's expenditure test election
is involuntarily revoked under this
paragraph (e) but the organization
continues to be described in section
501(c)(3), the substantial part test of
section 501(c)(3) will apply with respect
to the organization’s activities in
attempting to influence legislation
beginning with the first taxable year for
which the involuntary revocation is
effective.

(f) Supersession. This section
supersedes § 7.0(c)(4) of the Temporary -
Income Tax Regulations under the Tax
Reform Act of 1976, effective August 31,
1990.

§ 1.501(h)-3 Lobbying or grass roots
expenditures normally in excess of ceiling
amount.

(a) Scope. This section provides rules
under section 501(h) for determining
whether an organization that has
elected the expenditure test and that is
not a member of an affiliated group of
organizations (as defined in § 56.4911-
7(e)) either normally makes lobbying
expenditures in excess of its lobbying
ceiling amount or normally makes grass
roots expenditures in excess of its grass
roots ceiling amount. Under section
501(h) and this section, an organization
that has elected the expenditure test and
that normally makes expenditures in
excess of the corresponding ceiling
amount will cease to be exempt from tax
under section 501(a) as an organization
described in section 501(c)(3). For

similar rules relating to members of an
affiliated group of organizations, see
§ 56.4911-9.

(b) Loss of exemption—(1) In general.
Under section 501(h)(1), an organization
that has elected the expenditure test
shall be denied exemption from taxation
under section 501{a) as an organization
described in section 501(c)(3) for the
taxable year following a determination
year if—

(i) The sum of the organization’s
lobbying expenditures for the base years
exceeds 150 percent of the sum of its
lobbying nontaxable amounts for the
base years, or (ii) The sum of the
organization’s grass roots expenditures
for its base years exceeds 150 percent of
the sum of its grass roots nontaxable
amounts for the base years.

The organization thereafter shall not be
exempt from tax under section 501(a) as
an organization described in section
501(c)(3) unless, pursuant to paragraph
(d) of this section, the organization
reapplies for recognition of exemption
and is recognized as exempt.

(2) Special exception for
organization’s first election. For the
first, second, or third consecutive
determination year for which an
organization's first expenditure test
election is in effect, no determination is
required under paragraph (b)(1) of this
section, and the organization will not be
denied exemption from tax by reascn of
section 501(h) and this section if, taking
into account as base years only those
years for which the expenditure test
election is in effect—

(i) The sum of the organization's
lobbying expenditures for such base
years does not exceed 150 percent of the
sum of its lobbying nontaxable amounts
for the same base years, and

(ii) The sum of the organization's
grass roots expenditure for those base
years does not exceed 150 percent of the
sum of its grass roots nontaxable
amounts for such base years. If an
organization does not satisfy the
requirements of this paragraph (b}{2),
paragraph (b)(1) of this section will
apply.

(c) Definitions. For purposes of this
section—

(1) The term “lobbying expenditures”
means lobbying expenditures as defined
in section 4911(c)(1) or section
4911(f)(4)(A) and § 56.4911-2(a).

(2) The term "lobbying nontaxable
amount” is defined in § 56.4911-1(c)(1).

(3) An organization's “lobbying ceiling
amount" is 150 percent of the
organization's lobbying nontaxable
amount for a taxable year.

(4) The term *'grass roots
expenditures” means expenditures for
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grass roots lobbying communications as
defined in section 4911(c)(3) or section
4911(f)(4)(A) and §§ 56.4911-2 and
56.4911-3.

(5) The term “grass roots nontaxable
amount” is defined in § 56.4911-1(c)(2).

(6) An organization's “grass roots
ceiling amount” is 150 percent of the
organization's grass roots nontaxable
amount for a taxable year.

(7) In general, the term “base years"
means the determination year and the
three taxable years immediately
preceding the determination year. The
base years, however, do not include any
taxable year preceding the taxable year
for which the organization is first
treated as described in section 501(c)(3).

(8) A taxable year is a *'determination
year" if it is a year for which the
expenditure test election is in effect,
other than the taxable year for which
the organization is first treated as
described in section 501(c)(3).

(d) Reapplication for recognition of
exemption—(1) Time of application. An
organization that is denied exemption
from taxation under section 501(a) by

reason of section 501(h) and this section
may apply on Form 1023 for recognition
of exemption as an organization
described in section 501(c)(3) for any
taxable year following the first taxable
year for which exemption is so denied.
See paragraphs (d}(2) and (d)(3) of this
section for material to be included with
an application described in the
preceding sentence.

(2) Section 501(h) calculation. An
application described in paragraph
(d)(1) of this section must demonstrate
that the organization would not be
denied exemption from taxation under
section 501(a) by reason of section
501(h) if the expenditure test election
has been in effect for all of its last
taxable year ending before the
application is made by providing the
calculations, described either in
paragraphs (b)(1) (i) and (ii) of this
sectior’or in § 56.4911-9(b), that would
have applied to the organization for that
year.

(3) Operations not disqualifying. An
application described in paragraph
(d)(2) of this section must include

information that demonstrates to the
satisfaction of the Commissioner that
the organization will not knowingly
operate in a manner that would
disqualify the organization for tax
exemption under section 501(c)(3) by
reason of attempting to influence
legislation.

(4) Reelection of expenditure test. If
an organization is denied exemption
from tax for a taxable year by reason of
section 501(h) and this section, and
thereafter is again recognized as an
organization described in section
501(c)(3) pursuant to this paragraph (d),
it may again elect the expenditure test
under section 501(h) in accordance with
§ 1.501(h)-2(a).

(e) Examples. The provisions of this
section are illustrated by the following
examples, which also illustrate the
operation of the tax imposed by section
4911.

Example (1). (1) The following table
contains information used in this example
concerning organization X.

Lobbying
Nontaxable Lobbying

amount expenditures
(LNTA) (LE)

(20% of $400,000=)

$80.000 $100,000

{20% of $300,000=)

60,000 100,000

(20% of $500,000=)

(20% of $500,000+ 15% of $100,000=)

115,000 120,000

100,000 100,000

355,000 420,000

(2) Organization X, whose taxable year is
the calendar year, was organized in 1971. X
first made the expenditure test election under
section 501(h) effective for taxable years
beginning with 1979 and has not revoked the
election. None of X's lobbying expenditures
for its taxable years 1979 through 1982 are
grass roots expenditures. Under section
4911(a) and § 56.4911-1(a), X must determine
for each year for which the expenditure test
election is effective whether it is liable for the
25 percent excise tax imposed by section
4911(a) on excess lobbying expenditures. X is
liable for this tax for each of its taxable years
1979, 1080, and 1981, because in each year its
lobbying expenditures exceeded its lobbying
nontaxable amount for the year. For 1979, the
tax imposed by section 4911(a) is $5,000
{25% x ($100,000—$80,000) =$5,000}. For 1980,
the tax is $10,000. For 1981, the tax is $1,250.

(3) The taxable years 1979 through 1981 are
all determination years under paragraph

(c)(8) of this section. On its annual return for
determination year 1979, the first year of its
first election, X can demonstrate, under
paragraph (b)(2) of this section, that its
lobbying expenditures during 1979 ($100,000)
do not exceed 150 percent of its lobbying
nontaxable amount for 1979 ($120,000). For
determination year 1980, under paragraph
{(b)(2), X can demonstrate that the sum of its
lobbying expenditures for 1979 and 1980
($200,000) does not exceed 150 percent of the
sum of its lobbying nontaxable amounts for
1979 and 1980 ($210,000). For 1981, under
paragraph (b)(2), X can demonstrate that the
sum of its lobbying expenditures for 1979,
1980, and 1981 ($320,000) does not exceed 150
percent of the sum of its lobbying nontaxable
amounts for 1979, 1980, and 1981 ($382,500).
For each of the determination years 1979,
1980, and 1981, the first three years of its first
election, X satisfies the requirements of
paragraph (b)(2). Accordingly, no

determination under paragraph (b)(1) of this
section is required for those years, and X is
not denied tax exemption by reason of
section 501(h).

(4) Under paragraph (b)(1) of this section, X
must determine for its determination year
1982 whether it has normally made lobbying
expenditures in excess of the lobbying ceiling
amount. This determination takes into
account expenditures in base years 1979
through 1982. The sum of X's lobbying
expenditures for the base years ($420,000)
does not exceed 150 percent of the sum of the
lobbying nontaxable amounts for the base
years (150% X $355,000 = $532,500).
Accordingly, X is not denied tax exemption
by reason of section 501(h).

Example (2). (1) The following table
contains information used in this example
concerning W.
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Exempt

purpose
expenditures
(EPE) (doliars)

Caiculation amount
(LNTA)
(doliars)

Lobbying
nontaxable

Grass roots
nontaxable
amount (25
percent of
LNTA)
(dollars)

exgondios
(LE) (doltarsy

700,000
800,000
800,000
900,000

3,200,000

(20% of $500,000+ 15% of $200,000=)
(20% of $500,000+ 15% of $300,000=).
(20% of $500,000+ 15% of $300,000=)
{20% of $500,000+ 15% of $400,000=)

130,000
145,000
145,000
160,000

32,500
36,250
36,250
40,000

120,000
100,000
100,000
150,000

580,000

470,000 145,000

{2) Organization W, whose taxable year is
the calendar year, made the expenditure test
election under section 501(h] effective for
taxable years beginning with 1979 and has
not revoked the election. W has been treated
as an organization described in section
501(c)(3) for each of its taxable years
beginning within its taxable year 1974.

(3) Under section 4911(a) and § 56.4911—
1({a), W must determine for each year for
which the expenditure test election is
effective whether it is liable for the 25
percent excise tax imposed by section 4911(a)
on excess lobbying expenditures. In 1980,
1281, and 1982, W has excess lobbying
expenditures because its grass roots
expenditures in each of those years exceeded
its grass roots nontaxable amount for the
vear. Therefore, W is liable for the excise tax
under section 4911(a) for those years. The tax
imposed by section 4911(a) for 1980 is

$5,037.50 {25% % ($60,000—$36,250) =
$5,937.50}. For 1981, the tax is $7,187.50. For
1982, the tax is $8,250.

(4) On its annual return for its
determination years 1979, 1980, and 1981, the
first three years of its first election, W
demonstrates that it satisfies the
requirements of paragraph (b)(2) of this
section. Accordingly, no determination under
paragraph (b)(1) of this section is required for
those years, and W is not denied tax
exemption by reason of section 501(h).

(5) On its annual return for its
determination year 1982, W must determine
under paragraph (b)(1) whether it has
normally made lobbying expenditures or
grass roots expenditures in excess of the
corresponding ceiling amount. This
determination takes into account
expenditures in base years 1979 through 1982.
The sum of W's lobbying expenditures for the

base years ($470,000) does not exceed 150% of
the sum of W's lobbying nontaxable amounts
for those years (150% X $580,000 =$870,000).
However, the sum of W's grass roots
expenditures for the base years {$220,000)
does exceed 150% of the sum of W's grass
roots nontaxable amonts for those years
(150% % $145,000=$217,500). Under section
501(h), W is denied tax exemption under
section 501(a) as an organization described in
section 501(c)(3) for its taxable year 1983, For
its taxable year 1984 and any taxable year
thereafter, W is exempt from tax as an
organization described in section 501{c}(3)
only if W applies for recognition of its
exempt status under paragraph (d) of this
section and is recognized as exempt from tax.

Example (3). (1) The following table
contains information used in this example
concerning organization Y.

Exempt
purpose
expenditures
(EPE) (doliars)

Lobbyi

amount
(LNTA)
(dollars)

Calculation

nontaxable

Grass roots
nontaxable
amount (25
percent of
LNTA)(dollars)

Grass roots
expenditures
(doliars)

L;%'bging
@ itures
(LE)(doliars)

700,000
800,000

1,500,000

(20% of $500,000+ 15% of $200,000=)
(20% of $500,000+15% of $300,000=)

130,000
145,000

30,000
35,000

182,000
224,750

32,500
36,250

900,000
2,400,000

(20% of $500,000+15% of $400,000=)

275,000
160,000

65,000
50,000

406,750
264,000

68,750
40,000

435,000

670,750 108,750 115,000

(2) Organization Y, whose taxable year is
the calendar year, was first treated as an
organization described in section 501(c)(3) on
February 1, 1977. Y made the expenditure test
election under section 501(h) effective for
taxable years beginning with 1877 and has
not revoked the election.

(3) For 1977, Y has excess lobbying
expenditures of $52,000 because its lobbying
expenditures ($182,000) exceed its lobbying
nontaxable amount ($130.000) for the taxable
year. Accordingly, Y is liable for the 25
percent excise tax imposed by section
4911(a). The amount of the tax is $13,000
[25% X ($182,000— $130,000) =$13,000].

(4) For 1978, Y again has excess lobbying
expenditures and is again liable for the 25
percent excise tax imposed by section
4911(a), The amount of the tax is $19,937.50
[25% X ($224,750 — $145,000) =$19,937.50).

(5) For 1979, Y's lobbying expenditures
($264,000) exceed its lobbying nontaxable
amount ($160,000) by $104,000, and its grass
roots expenditures ($50,000) exceed its grass

roots nontaxable amount ($40,000) by $10,000.
Under § 56.4911-1(b), Y's excess lobbying
expenditures are the greater of $104,000 or
$10,000. The amount of the tax, therefore, is
$26,000 [25% X $104,000=$26,000).

(6) Under paragraph (c)(8) of this section,
1977 is not a determination year because it is
the first year for which the organization is
treated as described in section 501(c)(3). For
1977, Y need not determine whether it has
normally made lobbying expenditures or
grass roots expenditures in excess of the
corresponding ceiling amount for purposes of
determining whether it is denied exemption
under section 501(h) for its taxable year 1878.

(7) For determination year 1978, Y must
determine whether it has normally made
lobbying or grass roots expenditures in
excess of the corresponding ceiling amount,
taking into account expenditures for the base
years 1977 and 1978. For Y, the determination
under paragraph (b)(2) of this section
considers the same base years as the
determination under paragraph (b)(1) of this
section and is, therefore, redundant.

Accordingly, Y proceeds to determine, under
(b)(1), whether it is denied exemption. Y's
grass roots expenditures for 1977 and 1978
($65,000) did not exceed 150 percent of the
sum of its grass roots nontaxable amounts for
those years ($103,125). Y's lobbying
expenditures for 1977 and 1978 ($406,750) did
not exceed 150% of its lobbying nontaxable
amount for those years

(150% % $275,000=$412,500). Therefore, Y is
not denied tax exemption under section
501(h) for its taxable year 1979.

(8) For determination year 1978, the sum of
Y's grass roots expenditures in base years
1977, 1978, and 1979 does not exceed 150
percent of its grass roots nontaxable amount
(calculation omitted). However, the sum of
Y's lobbying expenditures for the base years
($670,750) does exceed 150% of the sum of the
lobbying nontaxable amounts for those years
(150% x $435,000=$652,500). Since Y was not
described in section 501(c)(3) prior to 1977,
only the years 1977, 1978, and 1979 may be
considered in determining whether Y has
normally made lobbying expenditures in
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excess of its lobbying ceiling. Therefore, Y
determines that it has normally made
lobbying expenditures in excess of its
lobbying ceiling. Under section 501(h), Y is
denied tax exemption under section 501{a) as
an organization described in section 501(c)(3)
for its taxable year 1980. For its taxable year
1981, and any taxable year thereafter, Y is
exempt from tax as an organization described
in section 501(c)(3) only if Y applies for
recognition of its exempt status under
paragraph (d) of this section and is
recognized as exempt from tax.

Example (4). Organization M made the
expenditure test election under section 501(h)
effective for taxable years beginning with
1977 and has not revoked the election. M has
$500,000 of exempt purpose expenditures
during each of the years 1881 through 1984. In
addition, during each of those years, M
spends $75,000 for direct lobbying and $25,000
for grass roots lobbying. Since the amount
expended for M's lobbying (both total
lobbying and grass roots lobbying) is within
the respective nontaxable expenditure
limitations, M is not liable for the 25 percent
excise tax imposed under section 4911{a)
upon excess lobbying expenditures, nor is M
denied tax-exempt status by reason of
section 501 (h).

Example (5). Assume the same facts as in
Example (4), except that, on behalf of M,
numerous unpaid volunteers conduct
substantial lobbying activities with no
reimbursement. Since the substantial
lobbying activities of the unpaid volunteers
are not counted towards the expenditure
limitations and the amount expended for M's
lobbying is within the respective nontaxable
expenditure limitations, M is not liable for
the 25 percent excise tax under section 4911,
nor is M denied tax-exempt status by reason
of section 501(h),

Par, 6. Section 1.504-1 is revised and
new § 1.504-2 is added, to read as
follows:

§ 1.504-1 Attempts to influence
legisiation; certain organizations formerly
described In section 501(c)(3) denied
exemption.

Section 504(a) and this section apply
to an organization that is exempt from
taxation at any time after October 4,
1976, as an organization described in
section 501(c)(3), and that ceases to be
described in that section because it—

(a) Is an “action” organization within
the meaning of § 1.501(c)(3)~1(c){3)(ii) or
(iv), on account of activities occurring
after October 4, 1976, or

(b) Is denied exemption under the
provisions of section 501(h) (see
§ 1.501(h}-3 or § 56.4911-9).

This section does not apply, however, to
an organization that was described in
section 501(h)(5) and § 1.501(h)-2(b)(3)
(relating generally to churches) for its
taxable year immediately preceding the
first taxable year for which it is no
longer an organization described in
section 501(c)(3). An organization to
which section 504(a) and this section

apply shall not be treated as described
in section 501(c)(4) at any time after the
organization ceases to be described in
section 501(c)(3). Further, an
organization denied treatment as an
organization described in section
501(c)(4) under this section may not be
treated as an organization described in
section 501(c) other than as an
organization described in section
501(c)(3). For rules relating to
recognition of exemption after
exemption is denied under section
501(h), § 1.501(h)-3(d).

§ 1.504-2 Certain transfers made to avold
section 504(a).

(a) Scope. Under section 504(b), a
transfer described in paragraph (b) or (c)
of this section to an organization exempt
from tax under section 501(a) may result
in loss of exemption by the transferee
unless the Commissioner determines,
under paragraph (e) of this section, that
the original transfer did not effect an
avoidance of section 504{a). For
purposes of this section, the term
“transfer" includes any use by, or for the
benefit of, the recipient of the transfer,
but does not include any transfer made
for adequate and full consideration.

(b) Transferor and transferee
commonly controlled—(1) Loss of
exemption, A transfer is described in
this paragraph (b) if it is described in
paragraphs (b)(2) through (b)(8). The
transferee of a transfer described in this
paragraph will cease to be exempt from
tax under section 501(a), unless the
provisions of paragraph (e) of this
section apply.

(2) Transferor organization. A transfer
is described in this paragraph (b)(2) only
if it is from an organization that—

(i) Is or was described in section
501(c)(3), but not in section 501(h)(5),
and

(ii) Is determined to be an “action”
organization (as defined in § 1.501(c)(3)~
1(c)(3)(ii) or (iv)), or is denied exemption
from tax by reason of section 501(h) and
either § 1.501(h)-3 or § 56.4911-9.

(3) Transferor and transferee
commonly controlled, A transfer is
described in this paragraph (b)(3) only
if, at the time of the transfer or at any
time during the transferee's ten taxable
years following the year in which the
transfer was made, the transferee is
controlled (directly or indirectly), as
defined in paragraph (f) of this section,
by the same person or persons who
control the transferor.

(4) Time of transfer. A transfer is
described in this paragraph (b)(4) only if
the transfer is made—

(i) After the date that is 24 months
before the earliest of the effective date
of the determination under section

501(h) that the transferor is not exempt,
the effective date of the Commissioner's
determination that the transferor is an
“action” organization (as defined in

§ 1.501(c)(3)(ii) or (iv}), or the date on
which the Commissioner proposes to
treat it as no longer described in section
501(c)(3), and

(ii) Before the transferor again is
recognized as an organization described
in section 501(c)(3).

(5) Transferee. A transfer is described
in this paragraph (b)(5) only if the
transferee is exempt from tax under
section 501(a) but the transferee is
neither—

(i) An organization described in
section 501(c)(3), nor

(ii)) An organization described in
section 401(a) to which the transferor
contributes as an employer.

(6) Amount of transfer. A transfer is
described in this paragraph (b)(8) only if
the amount of the transfer exceeds the
lesser of 30 percent of the net fair
market value of the transferor's assets
or 50 percent of the net fair market value
of the transferee’s assets, computed
immediately before the transfer. For
purposes of this paragraph (b)(6)}—

(i) The amount of a transfer by a
transferor is the sum of the amounts
transferred to any number of transferees
in any number of transfers, all of which
are described in paragraphs (b)(2)
through (b)(5) of this section, and the
time of the transfer is the time of the
first transfer so taken into account; and

(i) The amount of a transfer to a
transferee is the sum of the amounts
transferred by a transferor to the
transferee in any number of transfers,
all of which are described in paragraphs
(b)(2) through (b)(5) of this section, and
the time of the transfer is the time of the
first transfer so taken into account.

(c) Other transfers—{1) Transfers
included. A transfer is described in this
paragraph (c) if it would be described in
paragraph (b) of this section except that
either—

(i) The amount of the transfer is less
than the amount determined in
paragraph (b)(6) of this section, or

(ii) The transferor and transferee are
not commonly controlled as described in
paragraph (b)(3) of this section, or

(iii) The transferee is an organization
described in sections 501(c)(3) and
501(h)(4).

(2) Loss of exemption. The transferee
of a transfer described in this paragraph
(c) will cease to be exempt under
section 501(a) if the Commissioner
determines on all the facts and
circumstances that the transfer effected
an avoidance of section 504(a). In
determining whether a transfer effected
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an avoidance of section 504(a), the
Commissioner may consider whether
the transferee engages, or has engaged,
in attempts to influence legislation and
may also consider any factors
enumerated in paragraph (e) of this
section.

(d) Date of loss of exempt status. A
transferee of a transfer described in
paragraph (b), (c)(1)(ii), or (c)(1)(iii) of
this section will cease to be exempt
from tax under section 501(a) on the
date that all requirements of paragraph
(b), (e)(1)(ii), or (c)(1)(iii) (other than the
determination by the Commissioner) are
satisfied. A transferee of a transfer
described in paragraph (c)(1)(i) of this
section will cease to be exempt from tax
under section 501(a) on the date of the
last transfer preceding notification of
the transferee that the Commissioner
proposes to treat the transferee as other
than an exempt organization.

(e) Transfers not in avoidance of
section 504(a). Notwithstanding
paragraph (b) of this section, if, based
on all the facts and circumstances, the
Commissioner determines that a transfer
described in paragraph (b) did not effect
an avoidance of section 504(a), the
transferee will not be denied exemption
from tax by reason of section 504(b) and
this section. In making the
determination called for in the preceding
sentence, the Commissioner may
consider all relevant factors including:

(1) Whether enforceable and effective
conditions on the transfer preclude use
of any of the transferred assets for any
purpose that, if it were a substantial part
of an organization's activities, would be
inconsistent with exemption as an
organization described in section
501(c)(3);

(2) In the absence of conditions
described in paragraph (e)(1) of this
section, whether the transferred assets
are used exclusively for purposes that
are consistent with the transferor's
exemption as an organization described
in section 501(c)(3);

(3) Whether the assets transferred
would be describe in § 53.4942(a)(-
2(c)(3) before, as well as after, the
transfer if both the transferor and
transferee were private foundations;

(4) Whether and to what extent the
transfer would satisfy the provisions of
§ 1.507-2(a) (7) and (8) if the transferor
were a private foundation;

(5) Whether all of the transferred
assets have been expended during a
period when the transferee was not
controlled (directly or indirectly) by the
same person or persons who controlled
the transferor; and

(6) Whether the entire amount of the
transferred assets were in turn
transferred, before the close of the

transferee's taxable year following the
taxable year in which the transferred
assets were received, to one or more
organizations described in section
507(b)(1)(A) none of which are
controlled (directly or indirectly) by the
same persons who control either the
original transferor or transferee.

(f) Control. For purposes of section
504 and the regulations thereunder—

(1) The transferor will be presumed to
control any organization with which it is

- affiliated within the meaning of

§ 56.4911-7(a), or would be if both
organizations were described in section
501(c)(3), and

(2) The transferee will be treated as
controlled (directly of indirectly) by the
same person or persons who control the
transferor if the transferee would be
treated as controlled under § 53.4942(a)-
3(a)(3), for which purpose the transferor
shall be treated as a private foundation.

Par. 7. In § 1.6001-1(c), the last
sentence is revised to read as follows:

§ 1.6001-1 Records.
*

* - » *

(c) Exempt organizations. * * * See
section 6033 and §§ 1.6033-1 through
1.6033-3. .

Par. 8. Section 1.6033-2 is amended by
adding paragraph (a)(2)(ii)(%). This
added provision reads as follows:

§ 1.6033-2 Returns by exempt
organizations (taxable years beginning
after December 31, 1969) and returns by
certain nonexempt organizations (taxable
years beginning after December 31, 1980).

(a) In general. * * *

(2] ®Tw W

(ii] * & &

(%) Its lobbying expenditures, grass
roots expenditures, exempt purpose
expenditures, lobbying nontaxable
amount, and grass roots nontaxable
amount for the taxable year and for
prior taxable years that are base years
(within the meaning of § 1.501(h)-
3(c)(7)), if the organization has an
election under section 501(h) in effect for
the taxable year. An organization that is
a member of an affiliated group of
organizations (as defined in § 56.4911-
7(e)) but that is not a member of a
limited affiliated group (as defined in
§ 56.4911-10(b)) shall report this
information based on the expenditures
of all members of the group during the
taxable year of the group that ends with
or within the member's taxable year and
for prior taxable years of the group that
are base years (within the meaning of
§ 56.4911-9(b)). For additional
information required to be furnished by
members of an affiliated group of
organizations, and by controlling
members in a limited affiliated group,

see §§ 56.4911-9(d) and 58.4911-10(0)(1),
respectively.

PART 7—TEMPORARY INCOME TAX
REGULATIONS UNDER THE TAX
REFORM ACT OF 1976

Par. 9. The authority citation for part
7 continues to read in part:

Authority: 26 U.S.C. 7805. * * *

§7.0 [Amended]

Par. 10. In § 7.0 paragraph (c)(4) is
removed and paragraph (d) is amended
by removing *, (c)(4)" from the first
parenthetical phrase in the first
sentence.

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

Par. 11. The authority citation for part
20 continues to read in part:

Authority: 26 U.S.C. 7805. * * *

Par. 12. Section 20.2055-1, paragraph
(a)(2) is revised to read as follows:

§ 20.2055-1 Deduction for transfers for
public, charitable, and religious uses; In
general.

(a) General rule.

(2) To or for the use of any
corporation or association organized
and operated exclusively for religious,
charitable, scientific, literary, or
educational purposes (including the
encouragement of art and for the
prevention of cruelty to children or
animals), if no part of the net earnings of
the corporation or association inures to
the benefit of any private stockholder or
individual (other than as a legitimate
object of such purposes), if the
organization is not disqualified for tax
exemption under section 501(c)(3) by
reason of attempting to influence
legislation, and if, in the case of
transfers made after December 31, 1969,
it does not participate in, or intervene in
(including the publishing or distributing
of statements), any political campaign
on behalf of or in opposition to any
candidate for, public office.

- - * > * .

" 0. »

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1854

Par. 13. The authority citation for part
25 continues to read in part:

Authority: 26 U.S.C. 7805, * * *

Par. 14. In § 25.2522(a)-1, paragraphs

(a)(2) and (b}(2) are revised to read as
follows:
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§25.2522(a)-1 Charitable and similar gifts;
citizens or residents.

[8) e .0 %

(2) Any corporation, trust, community
chest, fund, or foundation organized and
operated exclusively for religions
charitable, scientific, literary, or
educational purposes, including the
encouragement of art and the prevention
of cruelty to children or animals, if no
part of the net earnings of the
organization inures to the benefit of any
private shareholder or individual, if it is
not disqualified for tax exemption under
section 501(c)(3) by reason of attempting
to influence legislation, and if, in the
case of gifts made after December 31,
1969, it does not participate in, or
intervene in (including the publishing or
distributing of statements), any political
campaign on behalf of or in opposition
to any candidate for public office.

» . * * »

[b) L R

(2) It must not be disqualified for tax
exemption under section 501(c)(3) by
reason of attempting to influence
legislation.

* - * -

PART 53—FOUNDATION AND SIMILAR
EXCISE TAXES :

Par. 15. The authority citatioh for part
53 continues ot read in part:

Authority: 26 US.C. 7805, * * *

§53.4945-2 [Amended]

Par. 16. Section 53.4945-2 is amended
as follows:

1. Paragraphs (a)(1), (a)(2) and (a)(5)(i)
are revised to read as set forth below,
and paragraph (a)(5)(iii) is removed;

2. Paragraphs (a)(8) and (a)(7) are
added as set forth below;

3. Paragraphs (b) and (c) are removed
and reserved.

4. Paragraph (d)(1)(i) is revised to read
as set forth below.

5. Paragraph (d)(1)(ii) is revised to
read as set forth below.

6. In paragraph (d)(1)(iv), the last
sentence is revised to read as set forth
below.

7. Paragraph (d)(1)(v), Examples, is
redesignated as paragraph (d)(1)(vii),
Examples (4) and (5) are revised, and
new Examples (8) through (12) are
added, to read as set forth below.

8. New paragraphs (d)(1)(v) and
(d)(1)(vi) are added, to read as set forth
below.

9. In paragraph (d)(2)(iii), new
Examples (5) through (7) are added to
read as set forth below.

10. Paragraph (d)(4) is revised to read
as set forth below.

§53.4945-2 Propaganda influencing
legislation.

(a) Propaganda influencing
legislation, etc.—(1) In general. Under
section 4945(d)(1) the term “taxable
expenditure” includes any amount paid
or incurred by a private foundation to
carry on propaganda, or otherwise to
attempt, to influence legislation. An
expenditure is an attempt to influence
legislation if it is for a direct or grass
roots lobbying communication, as
defined in § 56.4911-2 (without reference
to §§ 56.4911-2(b)(3) and 56.4911-2(c))
and § 56.4911-3. See, however,
paragraph (d) of this section for
exceptions to the general rule of this
paragraph (a){1).

(2) Expenditures for membership
communications. Section 56.4911-5,
which provides special rules for electing
public charities' communications with
their members, does not apply to private
foundations. Thus, whether a private
foundation's communications with its
members (assuming it has any) are
lobbying communications is determined
solely under § 56.4911-2 and without
reference to § 56.4911-5. However,
where a private foundation makes a
grant to an electing public charity,

§ 56.4911-5 applies to the electing public
charity’s communications with its own
members. Therefore, in the limited
context of determining whether a
private foundation’s grant to an electing
public charity is a taxable expenditure
under section 4945, the § 56.4911-5
membership rules apply. For example, if
the grant is specifically earmarked for a
communication from the electing public
charity to its members and the
communication is, because of

§ 56.4911-5, a nonlobbying
communication, the grant is not a
taxable expenditure under section 4945,

" . * *

(5) Grants to public organizations—{i)
In general. A grant by a private
feundation to an organization described
in section 509(a) (1), (2) or (3) does not
constitute a taxable expenditure by the
foundation under section 4945(d), other
than under section 4945(d)(1), if the
grant by the private foundation is not
earmarked to be used for any activity
described in section 4945(d) (2) or (5), is
not earmarked to be used in a manner
which would violate section 4945(d) (3)
or (4), and there does not exist an
agreement, oral or written, whereby the
grantor foundation may cause the
grantee to engage in any such prohibited
activity or to select the recipient to
which the grant is to be devoted. For
purposes of this paragraph (a)(5)(i), a
grant by a private foundation is
earmarked if the grant is given pursuant

to an agreement, oral or written, that the
grant will be used for specific purposes.
For the expenditure responsibility
requirements with respect to
organizations other than those described
in section 509(a) (1), (2), or (3), see

§ 53.4945-5. For rules for determining
whether grants to public charities are
taxable expenditures under section
4945(d)(1), see paragraphs (a)(2), (a}(6)
and (a)(7) of this section.

» - - - -

(6) Grants to public organizations that
attempt to influence legislation—{i)
General support grant. A general
support grant by a private foundation to
the organization described in section
509(a) (1), (2), or (3) (a “public charity”
for purposes of paragraphs (a) (6] and
(7) of this section) does not constitute a
taxable expenditure under section
4945(d)(1) to the extent that the grant is
not earmarked, within the meaning of
§ 53.4945-2(a)(5)(i), to be used in an
attempt to influence legislation. The
preceding sentence applies without
regard to whether the public charity has
made the election under section 501(h).

(ii) Specific project grant. A grant, by
a private foundation to fund a specific
project of a public charity is not a
taxable expenditure by the foundation
under section 4945(d)(1) to the extent
that—

(A) The grant is not earmarked, within
the meaning of § 53.4945-2(a)(5)(i), to be
used in an attempt to influence
legislation, and

(B) The amount of the grant, together
with other grants by the same private
foundation for the same project for the
same year, does not exceed the amount
budgeted, for the year of the grant, by
the grantee organization for activities of
the project that are not attempts to
influence legislation. If the grant is for
more than one year, the preceding
sentence applies to each year of the
grant with the amount of the grant
measured by the amount actually
disbursed by the private foundation in
each year or divided equally between
years, at the option of the private
foundation. The same method of
measuring the annual amount must be
used in all years of a grant. This
paragraph (a)(6)(ii) applies without
regard to whether the public charity has
made the election under section 501(h).

(iii) Reliance upon grantee’s budget.
For purposes of determining the amount
budgeted by a prospective grantee for
specific project activities that are not
attempts to influence legislation under
paragraph (a)(6)(ii) of this section, a
private foundation may rely on budget
documents or other sufficient evidence
supplied by the grantee organization
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(such as a signed statement by an
authorized officer, director or trustee of
such grantee organization) showing the
proposed budget of the specific project,
unless the private foundation doubts or,
in light of all the facts and
circumstances, reasonably should doubt
the accuracy or reliability of the
documents.

(7) Grants to organizations that cease
to be described in 501{c)(3)—{i) Not
taxable expenditure; coenditions. A grant
to a public charity (as defined in
paragraph (a)(6](i) of this section) that
thereafter ceases to be an organization
described in section 501(¢)(3] by reason
of its attempts to influence legislation is
not a taxable expenditure if— g

(A) The grant meets the requirements
of paragraph (a)(6) of this section,

(B) The recipient organization had
received a ruling or determination letter,
or an advance ruling or defermination
letter, that it is described in sections
501(c](3) and 508(a),

(C) Notice of a change in the recipient
organization’s status has not been made
to the public (such as by publication in
the Internal Revenue Bulletin}, and the
private foundation has not acquired
knowledge that the Internal Revenue
Service has given notice to the recipient
organization that it will be deleted from
such status; and

(D} The recipient organization is not
controlled directly or indirectly by the
private foundation. A recipient
organization is controlled by a private
foundation for this purpose if the private
foundation and disqualified persons
(defined in section 4946(a)(1] (A)
through (H) with reference to the private
foundation, by aggregating their vetes or
positions of authority, can cause or
prevent action on legislative issues by
the recipient.

(ii} Examples. The provisions of
paragraphs (2)(6) and (a)(7) of this
section are illustrated by the following
examples:

Example (1). W, a private foundation,
makes a general support grant to Z, a public
charity described in section 508{a](1). Z
informs W that, as an insubstantia! portion of
its activities, Z attempts to influence the
State legislature with regard to changes in the
mental health Jaws. The use of the grant is
not earmarked by W to be used in 2 manner
that would violate section 4945{d}(1). Even if
the grant is subsequently devoted by Z to its
legislative activities, the grant by W is not a
taxable expenditure under section 4945(d).

Example (2). X, a private foundation,
makes & specific project grant to Y University
for the purpose of conducting research on the
potential environmental effects of certain
pesticides. X does not earmark the grant for
any purpose that would violate section
4945(d)(1) and there is no oral or written
agreement or understanding whereby X may

cause Y to engage in any activity described in
section 4945{d) (1). (2}, or {5). or lo select any
recipient to which the grant may be devoted.
Further, X determines, based on budget
information supplied by Y, that ¥'s budget for
the project does not contain any amount for
attempts to influence legislation. X has no
reason to doubt the accuracy or reliability of
the budget information. Y uses most of the
funds for the research project; however, Y
expends a portion of the grant funds to send

a representative to testify at Congressional
hearings on a specific bill proposing certain
pesticide control measures. The portion of the
grant funds expended with respect to the
Congressional hearings is not treated as a
taxable expenditure by X under section
4945(d)(1].

Example (3). M. a private foundation,
makes a specific project grant of $150,000 to
P, a public charity deseribed in section
509({a)(1). In requesting the grant from M, P
stated that the total budgeted cost of the
project is $200,000, and that of this amount
$20,000 is allocated to attempts to influence
legislation related to the project. M relies on
the budget figures provided by P in
determining the amount P will spend on
influencing legislation and M has no reason
to doubt the accuracy or reliability of P's
budget figures. In making the grant, M did not
earmark any of the funds from the grant to be
used for attempts to influence legislation. M's
grant of $150,000 to P will not constitute a
taxable expenditure under section 4945{d}(1)
because M did not earmark any of the funds
for attempts to influence legislation and
because the amount of its grant ($150,000)
does not exceed the amount allocated to
specific project activities that are not
attempts to influence legislation
($200,000—$20,000=$180,000].

Example {(4). Assume the same facts as in
example (3), except that M's grant Jetter to P
provides that M has the right to renegotiate
the terms of the grant if there is a substantial
deviation from those terms. This additional
fact does not make M's grant a taxable
expenditure under section 4945(d)(1).

Example (5], Assume the same facts as in
example (3), except that M made a specific
project grant of $200,000 to P. Part of M's
grant of $200,000 will constitute a taxable
expenditure under section 4845(d)(1). The
amount of the grant ($200,000) exceeds by
$20,000 the amount P allocated to specific
project activities that are not atlempis to
influence legislation ($180,000). M has made a
taxable expenditure of $20.000.

Example (6). Assume the same facls as
example (3), except that M made a specific
project grant of $180,000, and received from P
an enforceable commitment that grant funds
would not be used in connection with
attempts to influence legislation. M's grant is
not a taxable expenditure under section
4945(d)(1).

Example (7). Assume the same facts as in
example (3] except that M directed P to hire
A, an individual, to expend $20,000 from the
grant to engage in direct lobbying {within the
meaning of § 58.4911-2(b)) and grass roots
lobbying (within the meaning of § 56.4911—
2(c)). P does not expend any other grant
funds for lobbying activities. The $20,000 that
is earmarked for direct lobbying and grass

roots lohbying is a taxable expenditure under
section 4945(d)(1).

Example (8). R, a public charity described
in section 508{a)(1), requested N, a privale
foundation, to make a general purpose grant
to it to aid R in carrying out its exempt
purpose. In making this request, R nofified N
that it had elected the expenditure test under
section 501{h) and that it expected to attempt
to influence legislation in areas related to its
exempt purpose. Since its formation, R
generally has had exempt purpose
expenditures {as defined in § 56.4911-4) in
excess of $7,000,000 in each of its taxable
years, and has budgeted in excess of
$7,000,000 of exempt purpose expenditures
for the year of the grant. N made a grant of
$200,000 to R. N did not earmark the funds for
R's attempt to influence legislation. The
general purpose grant by N does not
constitute a taxable expenditure under
section 4945(d)(1).

Example (9). Assume the same {ac!s as in
example (8), except that N learns that R has
had excess lobbying expenditures (within the
meaning of § 56.4911-1(b]] in some prior
years. N also learns that in no year has R’s
lobbying or grass roots expenditures [within
the meaning of § 56.4911-2 (a) and (c])
exceeded the corresponding ceiling amounli
(within the meaning of § 1.501(h}-3(c] (3] and
(6)). N then makes the grant to R. Alter
receiving the grant, R spends a large portion
of its funds on influencing legislation and, as
a consequence, is denied exemption from tax
as an organization described in section
501(c)(3}, under section 501(h) and § 1.501(h}-
3. No disqualified person with respect to N
controlled, in whole or in part, R's attempts to
influence legisiation. The general purpose
grant will not canstitute a taxable
expenditure under section 4945(d)(1).

Example {10). X, a private foundation,
makes a specific project grant to Y, a public
charity described in section 509{a). In
requesting the grant, Y stated that it planned
to use the funds to purchase a computer for
purpose of computerizing its research files
and that the grant will not be used lo
influence legislation. Twe years after X
makes the grant, X discovers that Y has also
used the computer for purposes of
maintaining and updating the mailing list for
Y's lobbying newsletter. Because X did not
earmark any of the grant funds to be used for
attempts to influence legislation and because
X had no reason to doubt the accuracy or
reliability of ¥'s documents representing that
the grant weuld not be used to influence
legislation, X's grant is not treated as a
taxable expenditure,

Exampie (11). G, a private foundation,
makes a specific project grant of $300,000 o
L, a public charity described in section
509(a){1) for a three-year specific project
studying child care problems. L provides
budget material indicating that the specific
project will expend $200,000 in each of three
years. L's budget materials indicate that
attempts to influence legislation will amount
to $10,000 in the first year, $20.000 in the
second year and $100,000 in the third year. G
intends to pay its $300,000 grant over three
years as follows: $200,000 in the first year,
$50,000 in the second year and $50.000 in the
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third year. The amount of the grant actually
disbursed by G in the first vear of the grant
exceeds the nonlobbying expenditures of L in
that year. However, because the amount of
the grant in each of the three years, when
divided equally among the three years
($100.000 for each year), is not more than the
nonlobbying expenditures of L on the specific
project for any of the three years, none of the
grant is treated as a taxable expenditure
under section 4945(d)(1).

Example (12). P, a private foundation,
makes a $120,000 specific project grantto C, a
public charity described in section 509(a) for
a three-year project. P intends to pay its grant
to C in three equal annual installments of
$40,000, C provides budget material
indicating that the specific project will
expend §100,000 in each of three years. C's
budget materials, which P reasonably does
not doubt, indicate that the project's attempts
to influence legislation will amount to $50,000
in each of the three years. After P pays the
first annual installment to C, but before P
pays the second installment to C, reliable
information comes to P's attention that C has
spent $90,000 of the project’s $100,000 first-
year budget on attempts to influence
legislation. This information causes P to
doubt the accuracy and reliability of C's
budget materials. Because of the information,
P does not pay the second-year installment to
C. P's payment of the first installment of
$40,000 is not a taxable expenditure under
section 4945(d)(1) because the grant in the
first year is not more than the nonlobbying
expenditures C projected in its budget
materials that P reasonably did not doubt.

Example (13). Assume the same facts as in
Example (12), except that P pays the second-
year installment of $40,000 to C. In the
project's second year, C once again spends
$90,000 of the project's $100,000 annual
budget in attempts to influence legislation.
Because P doubts or reasonably should doubt
the accuracy or reliability of C's budget
materials when P makes the second-year
grant payment, P may not rely upon C's
budget documents at that time. Accordingly,
although none of the $40,000 paid in the first
installment is a taxable expenditure, only
§10,000 ($100,000 minus $90,000) of the
second-year grant payment is not a taxable
expenditure. The remaining $30,000 of the
second installment is a taxable expenditure
within the meaning of section 4945(d)(1).

Example (14). B, a private foundation,
makes a specific project grant to C, a public
charity described in section 509(a), of $40,000
for the purpose of conducting a study on the
effectiveness of seat belts in preventing
traffic deaths. B did not earmark any of the
grant for attempts to influence legislation. In
requesting the grant from B, C submitted a
budget of $100,000 for the project. The budget
contained expenses for postage and mailing,
computer time, advertising, consulting
services, salaries, printing, advertising, and
similar categories of expenses. C also
submitted to B a statement, signed by an
officer of C, that 30% of the budgeted funds
would be devoted to attempts to influence
legislation within the meaning of section
4945. B has no reason to doubt the accuracy
of the budget figures or the statement. B may
rely on the budget figures and signed

statement provided by C in determining the
amount C will spend on influencing
legislation. B's grant to C will not constitute a
taxable expenditure under section 4945(d)(1),
because the amount of the grant does not
exceed the amount allocated to specific
project activities that are not attempts to
influence legislation.

(b)-(c) [Reserved]

(d) Exceptions—(1) Nonpartisan
analysis, study, or research—(i) In
general. A communication is not a
lobbying communication, for purposes of
§ 53.4945-2(a)(1), if the communication
constitutes engaging in nonpartisan
analysis, study or research and making
available to the general public or a
segment or members therecf or to
governmental bodies, officials, or
employees the results of such work.
Accordingly, an expenditure for such a
communication does not constitute a
taxable expenditure under section
4945(d)(1) and § 53.4945-2(a)(1).

(ii) Nonpartisan analysis, study, or
research. For purposes of section
4945(e), “nonpartisan analysis, study, or
research” means an independent and
objective exposition of a particular
subject matter, including any activity
that is “educational’ within the meaning
of § 1.501(c)(3)-1(d)(3). Thus,
“nonpartisan analysis, study, or
research” may advocate a particular
position or viewpoint so long as there is
a sufficiently full and fair exposition of
the pertinent facts to enable the public
or an individual to form an independent
opinion or conclusion. On the other
hand, the mere presentation of
unsupported opinion does not qualify as
“nonpartisan analysis, study, or
research’

(iv) Making available results of
nonpartisan analysis, study, or
research. * * * For purposes of this
paragraph (d)(1)(iv), such
communications may not be limited to,
or be directed toward, persons who are
interested solely in one side of a
particular issue.

(v) Subsequent lobbying use of certain
analysis, study, or research—(A) In
general. Even though certain analysis,
study or research is initially within the
exception for nonpartisan analysis,
study, or research, subsequent use of
that analysis, study or research for grass
roots lobbying may cause that analysis,
study or research to be treated as a
grass roots lobbying communication that
is not within the exception for
nonpartisan analysis, study, or research.
This paragraph (d)(1)(v) of this section
does not cause any analysis, study, or
research to be considered a direct
lobbying communication. For rules
regarding when analysis, study, or

research is treated as a grass roots
lobbying ecommunication that is not
within the scope of the exception for
nonpartisan analysis, study, or research,
see § 56.4911-2(b)(2)(v).

(B) Special rule for grants to public
charities. This paragraph (d)(1)(v)(B) of
this section applies where a public
charity uses a private foundation grant
to finance, in whole or in part, a
nonlobbying communication that is
subsequently used in lobbying, causing
the public charity's expenditures for the
communication to be treated as lobbying
expenditures under the subsequent use.
In such a case, the private foundation's
grant will ordinarily not be
characterized as a lobbying expenditure
by virtue of the subsequent use rule. The
only situations where the private
foundation's grant will be treated as a
lobbying expenditure under the
subsequent use rule are where the
private foundation’s primary purpose in
making the grant to the public charity
was for lobbying or where, at the time of
making the grant, the private foundation
knows (or in light of all the facts and
circumstances reasonably should know)
that the public charity's primary purpose
in preparing the communication to be
funded by the grant is for use in
lobbying.

(vi) Directly encouraging action by
recipients of a communication. A
communication that reflects a view on
specific legislation is not within the
nonpartisan analysis, study, or research
exception of this § 53.4945-2(d)(1) if the
communication directly encourages the
recipient to take action with respect to
such legislation. For purposes of this
section, a communication directly
encourages the recipient to take action
with respect to legislation if the
communication is described in one or
more of § 56.4911-2(b)(2)(iii)(A) through
(C). As described in § 56.4911~
2(b)(2)(iv), a communication would
encourage the recipient to take action
with respect to legislation, but not
directly encourage such action, if the
communication does no more than
specifically identify one or more
legislators who will vote on the
legislation as: opposing the
communication's view with respect to
the legislation; being undecided with
respect to the legislation; being the
recipient's representative in the
legislature; or being a member of the
legislative committee or subcommittee
that will consider the legislation,

(vii) Examples. * * *

Example (4). P publishes a bi-monthly
newsletter to collect and report all published
materials, ongoing research, and new
developments with regard to the use of
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pesticides in raising crops. The newsletter
also includes notices of proposed pesticide
legislation with impartial summaries of the
provisions and debates on such legislation.
The newsletter does not encourage recipients
to take action with respect to such legislation,
but is designed to present information on
both sides of the legislative controversy and
does present information fully and fairly. It is
within the exception for nonpartisan
analysis, study, or research.

Example (5). X is satisfied that A, a
member of the faculty of Y University, is
exceptionally well qualified to undertake a
project involving a comprehensive study of
the effects of pesticides on crop yields.
Consequently, X makes a grant to A to
underwrite the cost of the study and of the
preparation of a book on the effect of
pesticides on crop yields. X doea not take any
position on the issues or control the content
of A's output. A produces a book which
concludes that the use of pesticides often has
a favorable effect on crop yields, and on that
basis argues against pending bills which
would ban the use of pesticides. A's bock
contains a sufficiently full and fair exposition
of the pertinent facts, including known or
potential disadvantages of the use of
pesticides, to enable the public or an
individual to form an independent opinion or
conclusion as to whether pesticides should be
banned as provided in the pending bills. The
book does not directly encourage readers to
take action with respect to the pending bills.
Consequently, the book is within the
exception for nonpartisan analysis, study, or
research.

- * * * *

Example (8). Organization Z resecarches,
writes, prints and distributes a study on the
use and effects of pesticide X. A bill is
pending in the U.S. Senate to ban the use of
pesticide X. Z's study leads to the conclusion
that pesticide X is extremely harmful and
that the bill pending in the U.S. Senate is an
appropriate and much needed remedy to
solve the problems caused by pesticide X.
The study contains a sufficiently full and fair
exposition of the pertinent facts, including
known or potential advantages of the use of
pesticide X, to enable the public or an
individual to form an independent opinion or
conclusion as to whether pesticides should be
banned as provided in the pending biils. In its
analysis of the pending bill, the study names
certain undecided Senators on the Senate
committee considering the bill. Although the
study meets the three part test for
determining whether a communication is a
grass roots lobbying communication, the
study. is within the exception for nonpartisan
analysis, study or research, because it does
not directly encourage recipients of the
communication to urge a legislator to oppose
the bill.

Example (9). Assume the same facts as in
Example (8), except that, after stating support
for the pending bill, the study concludes:
“You should write to the undecided
commiltee members to support this crucial
bill." The study is not within the exception
for nonpartisan analysis, study or research
because it directly encourages the recipients
to urge a legislator to support a specific piece
of legislation.

Example (10). Organization X plans to
conduct a lobbying campaign with respect to
illegal drug use in the United States. It incurs
$5,000 in expenses to conduct research and
prepare an extensive report primarily for use
in the lobbying campaign. Although the
detailed report discusses specific pending
legislation and reaches the conclusion that
the legislation would reduce illegal dreg use,
the report contains a sufficiently full and fair
exposition of the pertinent facts to enable the
public or an individual to form an
independent conclusion regarding the effect
of the legislation. The report does not
encourage readers o contact legislators
regarding the legislation. Accordingly, the
report does not. in and of itself, constitute a
lobbying communication. °

Copies of the report are available ta the
public at X's office, but X does not actively
distribute the report or otherwise seek to
make the contents of the repert available to
the general public. Whether or not X's
distribution is sufficient to meet the
requirement in § 53.4945-2(d](1)(iv] that a
nonpartisan communication e made
available, X's distribution is not substantial
(for purposes of §§ 53.4945-2(D)(1}(v}) and
56.4911-2(b)(2)(v]) in light of all of the facts
and circumstances, including the normal
distribution pattern of similar nonpartisan
reports. X then mails copies of the report,
along with a letter, to 10,000 individuals on
X's mailing list. In the letter, X requests that
individuals contact legislators urging passage
of the legislation discussed in the report.
Because X's research and report were
primarily undertaken by X for lobbying
purposes and X did not make a substantial
distribution of the report (without an
accompanying lobbying message] prior to or
contemporaneously with the use of the report
in lobbying, the report is a grass roots
lobbying communication that is not within
the exception for nonpartisan analysis, study
or research. Thus, the expenditures for
preparing and mailing both the report and the
letter are taxable expenditures under section
4945.

Example (11). Assume the same facts as in
Example (10), except that before using the
report in the lobbying campaign, X sends the
research and report (without an
accompanying lobbying message) to
universities and newspapers. At the same
time, X also advertises the availability of the
report in its newsletter. This distribution is
similar in scope to the normal distribution
pattern of similar nonpartisan reports. In light
of all of the facts and circumstances, X's
distribution of the report is substantial.
Because of X's substantial distribution of the
report, X's primary purpose will be
considered to be other than for use in
lobbying and the report will not be
considered a grass roots lobbying
communication. Accordingly, only the
expenditeres for copying and mailing the
report to the 10,000 individuals on X's mailing
list, as well as for preparing and mailing the
letter, are expenditures for grass roots
lobbying communications, and are thus
taxable expenditures under section 4945.

Example {(12). Organization M pays for a
bumper sticker that reads: "STOP
ABORTION: Vote NO on Prop. X!" M also

pays for a 30-second television advertisement
and a billboard that similasly advocate
opposition 1o Prop. X. In light of the limited
scape of the communications, none of the
communications is within the exception for
nonpartisan analysis, study or research. First,
none of the communications rises to the level
of analysis, study or research. Second, none
of the communications is nonpartisan
becduse none contains a sufficiently full and
fair exposition of the pertinent facts to enable
the public or an individua) to form an
independent opinion or conclusion. Thus,
each communicalion is a lobbying
communication.

(2) Technical advice or assistance—
(i) - - -

(iii) Examples. * * *

Example (5). In response to a telephone
inquiry from Senator X's staff, organization B
sends Senator X a report concluding that the
Senate should not advise and consent to the
nomination of Z to serve as a Supreme Court
Justice. Because the request was not in
writing, and also because the request was nol
from the Senate itself or from a committee or
subcommittee, B's report is not within the
scope of the exception for responses to
requests for technical advice. Accordingly,
B's report is e lobbying communication unless
the report is within the scope of the exception
for nonpartisan analysis, study or research,

Example (6). Assume the same facts as in
Example {5). except that B's report is sent in
response to a wrilten request that Senator X
sends to B, The request from Senator X is a
request from the Senator as an individual
member of the Senate rather than from the
Senate itself or from a committee or
subcommittee. Accordingly, B's report is no!
within the scope of the exception for
responses to requests for technical advice
and is a lobbying conmmunication unless the
report is within the scope of the exception for
nonpartisan analysis, study or research.

Example (7). Assume the same facts as in
Example {6), except that B’s report is sent in
response o a writfen request from the Senate
committee that is considering the nomination
for an evaluation of the nominee’s legal
writings and a recommendation as lo
whether the candidate is or is not qualified to
serve on the Supreme Court. The report is
within the scope of the exception for
responses to requests for technical advice
and is not a lobbying communication.

» » . - .

(4) Examination and discussions of
broad social, economic, and similar
problems. Examinalions and discussions
of broad social, economic, and similar
problems are neither direct lobbying
communications ander § 56.4911-2(b)(1)
nor grass roots lobbying
communications under § 58.4811-2(b)(2)
even if the problems are of the type with
which government would be expected to
deal ultimately. Thus, under §8§ 56.4911-
2{b) (1) and (2}, lobbying
communications do not include public
discussion, or communications with
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members of legislative bodies or
governmental employees, the general
subject of which is also the subject of
legislation before a legislative body, so
long as such discussion does not
address itself to the merits of a specific
legislative proposal and so long as such
discussion does not directly encourage
recipients to take action with respect to
legislation. For example, this paragraph
(d)(4) excludes from grass roots
lobbying under § 56.4911(b)(2) an
organization's discussions of problems
such as environmental pollution or
population growth that are being
considered by Congress and various
State legislatures, but only where the
discussions are not directly addressed
to specific legislation being considered,
and only where the discussions do not
directly encourage recipients of the
communication to contact a legislator,
an employee of a legislative body, or a
government official or employee who
may participate in the formulation of
legislation.

Par. 17, Part 56 is added to read as
follows:

PART 56—PUBLIC CHARITY EXCISE
TAXES

Secs.

56.4911-0 Outline of regulations under
section 4911,

564911-1 Tax on excess lobbying
expenditures,

564911-2 Lobbying expenditures, direct
lobbying communications, and grass
roots lobbying communications.

56.4911-3 Expenditures for direct and/or
grass roots lobbying communications.

56.4911-4 Exempt purpose expenditures.

56.4911-5 Communications with members.

56.4911-8 Records of lobbying and grass
roots expenditures. 2

56.4011-7 Affiliated group of crganizations.

56.9911-8 Excess lobbying expenditures of
affiliated group.

56.4911-8 Application of section 501(h) to
affiliated groups of organizations.

56.4911-10 Members of a limited affiliated
group of organizations.

56.6001-1 Notice of regulations requiring
records, statements, and special returns.

36.6011-1  General requirement of return,
statement, or list.

Authority: 26 U.S.C. 7805. Sec. 56.4911-7
1lso issued under 26 U.S.C. 4911(f)(3).

£55.4911-0 Outline of regulations under
section 4911.

Immediately following is an outline of
the regulations under section 4911 of the
internal Revenue Code relating to an
excise tax on electing public charities’
excess lobbying expenditures.

§ 56.4911-0 Outline of regulations under
section 4911.

§ 56.4911-1 Tax on excess lobbying
expenditures.

(a) In general.

(b) Excess lobbying expenditures.

(c) Nontaxable amounts.

(1) Lobbying nontaxable amount.

(2) Grass roots nontaxable amount.

(d) Examples.

§ 56.4911-2 Lobbying expenditures, direct
lobbying communications, and grass
roots lobbying communications.

(a) Lobbying expenditures.

(1) In general.

(2) Overview of § 56.4911 and the
definitions of “direct lobbying
communication™ and “grass roots
lobbying communication”.

(b) Influencing legislation: direct and grass
roots lobbying communications defined.

(1) Direct lobbying communication.

(2) Grass roots lobbying communication.

(3) Exceptions to the definition of
influencing legislation.

(4) Examples.

(5) Special rule for certain mass media
advertisements.

(c) Exceptions to the definitions of direct
lobbying communication and grass roots
lobbying communication.

(1) Nonpartisan analysis, study, or research
exception,

(2) Examinations and discussions of broad
social, economic, and similar problems.

{3) Requests for technical advice.

(4) Communications pertaining to "“self-
defense” by the organization.

(d) Definitions.

(1) Legislation.

(2) Action.

(3) Legislative body.

(4) Administrative bodies.

§ 56.4911-3 Expenditures for direct and/or
grass roots lobbying communications.
(a) Definition of term “expenditures for".

(1) In general.

(2) Allocation of mixed purpose
expenditures.

(3) Allocation of mixed lobbying.

(b) Examples.

(c) Certain transfers treated as lobbying
expenditures.

(1) Transfer earmarked for grass roots
purposes.

(2) Transfer earmarked for direct and grass
roots lobbying.

(3) Certain transfers to noncharities that
lobby.

§ 56.49114 Exempt purpose expenditures.

(a) Application.

(b) Included expenditures.

(c) Excluded expenditures,

(d) Certain transfers treated as exempt
purpose expenditures.

(e) Transfers not exempt purpose
expenditures.

(f) Definitions.

(g) Example.

§ 56.4911-5 Communications with members.

(a) In general.

(b) Communications (directed only to
members) that are not lobbying
communications.

(c) Communications (directed only to
members) that are direct lobbying
communications.

(d) Communications (directed only to
members) that are grass roots lobbying
communications.

(e) Written communications directed to
members and nonmembers,
(1) In general.
(2) Direct lobbying directly encouraged.
{3) Grass roots expenditure if grass roots
lobbying directly encouraged.
(4) No direct encouragement of direct
lobbying or of grass roots lobbying.
(f) Definitions and special rules.
(1) Member; general rule.
(2) Member; special rule.
(3) Member; affiliated group of
organizations.
(4) Member; limited affiliated group of
organizations.
(5) Subscriber.
(6) Directly encourages.
(7) Percentages of total distribution.
(8) Reasonable allocation rule.
§ 5649116 Records of lobbying and grass
roots expenditures.
(a) Records of lobbying expenditures.
(b) Records of grass roots expenditures.
§ 56.4911-7 Affiliated group of
organizations.
(a) Affiliation between two organizations.
(1) In general.
(2) Organizations not described in section
501(€)(3).
(3) Action on legislative issues,
(b) Interlocking governing boards.
(1) In general.
(2) Majority or quorum.
(3) Votes required under governing
instrument or local law.
(4) Representatives constituting less than
15% of governing board.
(5) Representatives.
(c) Governing instrument.
(d) Three or more organizations affiliated.
(1) Two controlled organizations affiliated.
(2} Chain rule.
(e) Affiliated group of organizations.
(1) Defined.
(2) Multiple membership.
(3) Taxable year of affiliated group.
(4) Electing member organization.
(5) Election of member’s year as group's
taxable year.
(f) Examples.
§ 56.4911-8 Excess lobbying expenditures of
affiliated group.
(a) Application.
(b) Affiliated group treated as one
organization.
(c) Tax imposed on excess lobbying
expenditures of affi'iated group.
(d) Liability for tax.
(1) Electing organizations.
(2) Tax based on excess lobbying
expenditures,
(3) Tax based on excess grass roots
expenditures.
(4) Tax based on exempt purpose
expenditures.
(5) Taxable year for which liable.
(6) Organization a member of more than
one affiliated group.
(e) Former member organizations.
§ 56.4911-9 Application of section 501(h) to
affiliated groups of organizations.
(a) Scope.
(b) Determination required.
(c) Member organizations that are not
electing organizations.
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(d) Filing of information relating to
affiliated group of organizations.
(1) Scope.
(2) In general.
(3) Additional information required.
(4) Information required of electing member
organization.
(e) Example.
(f) Cross reference.
§ 56.4911-10 Members of a limited affiliated
group of organizations.
{a) Scope.
(b) Members of limited affiliated group.
{c) Controlling and controlled
organizations,
(d) Expenditures of controlling
organization.
(1) Scope.
(2) Expenditures for direct lobbying.
(3) Grass roots expenditures.
{4) Exempt purpose expenditures,
(e) Expenditures of controlled member.
(f) Reports of members of limited affiliated
groups.
(1) Controlling member organization's
additional information on annual return.
(2) Reports of controlling members to other
members.
(3) Reports of controlled member
organizations.
{g) National legislative issues.
(h) Examples.
§ 56.6001-1 Notice or regulations requiring
records, statements, and special returns.
(a) In general.
(b) Cross references.
§ 56.6011-1 General requirement of return,
statement, or list, 4

§56.4911-1 Tax on excess lobbying
expenditures.

(a) In general. Section 4911(a) imposes
an excise tax of 25 percent on the excess
lobbying expenditures (as defined in
paragraph (b) of this section) for a
taxable year of an organization for
which the expenditure test election
under section 501(h) is in effect (an
“electing public charity"). An electing
public charity's annual limit on
expenditures for influencing legislation
(i.e., the amount of lobbying
expenditures on which no tax is due) is
the lebbying nontaxable amount or, on
expenditures for influencing legislation
through grass roots lobbying, the grass
roots nontaxable amount (see paragraph
(c) of this section). For rules concerning
the application of the excise tax
imposed by section 4911(a) to the
members of an affiliated group of
organizations (as defined in § 56.4911-
7(e)), see § 56.4911-8.

(b) Excess lobbying expenditures. For
any taxable year for which the
expenditure test election under section
501(h) is in effect, the amount of an
electing public charity's excess lobbying
expenditures is the greater of—

(1) The amount by which the
organization's lobbying expenditures
(within the meaning of § 56.4911-2(a))

exceed the organization's lobbying
nontaxable amount, or

(2) The amount by which the
organization's grass roots expenditures
(within the meaning of §§ 56.4911-2(a))
exceed the organization's grass roots
nontaxable amount.

(c) Nontaxable amounts—{1)
Lobbying nontaxable amount. Under
section 4911(c)(2), the lobbying
nontaxable amount for any taxable year
for which the expenditure test election
is in effect is the lesser of—

(i) $1,000,000, or

(ii) To the extent of the electing public
charity's exempt purpose expenditures
(within the meaning of § 56.4911-4) for
that year, the sum of 20 percent of the
first $500,000 of such expenditures, plus
15 percent of the second $500,000 of such
expenditures, plus 10 percent of the
third $500,000 of such exgenditures, plus
5 percent of the remainder of such
expenditures.

(2) Grass roots nontaxable amount.
Under section 4911(c)(4), an electing
public charity's grass roots nontaxable
amount for any taxable year is 25
percent of its lobbying nontaxable
amount for that year.

(d) Examples. The provisions of this
section are illustrated by the examples
in § 1.501(h)-3.

§ 56.4911-2 Lobbying expenditures, direct
lobbying communications, and grass roots
lobbying communications.

(a) Lobbying expenditures—(1) In
general. An electing public charity's
lobbying expenditures for a year are the
sum of its expenditures during that year
for direct lobbying communications
(“direct lobbying expenditures") plus its
expenditures during that year for grass
roots lobbying communications (“grass
roots expenditures").

(2) Overview of § 56.4911-2 and the
definitions of “direct lobbying
communication” and 'grass roots
lobbying communication”, Paragraph
(b)(1) of this section defines the term
“direct lobbying communication.”
Paragraph (b)(2) of this section provides
the general definition of the term "grass
roots lobbying communication.” (But
also see paragraph (b)(5) of this section
(special rebuttable presumption
regarding certain paid mass media
communications) and § 56.4911-5
(special, more lenient, definitions for
certain communications from an electing
public charity to its bona fide
members)). Paragraph (b)(3) of this
section lists and cross-references
various exceptions to the definitions set
forth in paragraphs (b) (1) and (2) (the
text of the exceptions, along with
relevant definitions and examples, is
generally set forth in paragraph (c)).

Paragraph (b)(4) of this section contains
numerous examples illustrating the
application of paragraphs (b) (1), (2) and
(3). As mentioned above, paragraph
(b)(5) of this section sets forth the
special rebuttable presumption
regarding a limited number of paid mass
media communications about highly
publicized legislation. Paragraph (d) of
this section contains definitions of (and
examples illustrating) various terms
used in this section.

(b) Influencing legislation: direct and
grass roots lobbying communications
defined—(1) Direct lobbying
communication—(i) Definition. A direct
lobbying communication is any attempt
to influence any legislation through
communication with:

(A) Any member or employee of a
legislative body; or

(B) Any government official or
employee [other than a member or
employee of a legislative body) who
may participate in the formulation of the
legislation, but only if the principal
purpose of the communication is to
influence legislation.

(ii) Required elements. A
communication with a legislator or
government official will be treated as a
direct lobbying communication under
this § 56.4911-2(b)(1) if, but only if, the
communication:

(A) Refers to specific legislation {see
paragraph (d)(1) of this section for a
definition of the term “specific
legislation"); and

(B) Reflects a view on such legislation.

(iii) Special rule for referenda, ballot
initiatives or similar procedures. Solely
for purposes of this section 4911, where
a communication refers to and reflects a
view on a measure that is the subject of
a referendum, ballot initiative or similar
procedure, the general public in the
State or locality where the vote will take
place constitutes the legislative body,
and individual members of the general
public area, for purposes of this
paragraph (b)(1), legislators.
Accordingly, if such a communication is
made to one or more members of the
general public in that state or locality,
the communication is a direct lobbying
communication (unless it is nonpartisan
analysis, study or research (see
paragraph (c)(1) of this section).

(2) Grass roots lobbying
communication—(i) Definition. A grass
roots lobbying communication is any
attempt to influence any legislation
through an attempt to affect the opinions
of the general public or any segment
thereof.

(ii) Required elements. A
communication will be treated as a
grass roots lobbying communication
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under this § 56.4911-2(b)(2)(ii] if, but
only if, the communication:

(A) Refers to specific legislation (see
paragraph (d){1) of this section fora
definition of the term “specific
legislation™);

(B) Reflects a view on such legislation;
and

(C) Encourages the recipient of the
communication to take action with
respect to such legislation (see
paragraph (b)(2)(iii) of this section for
the definition of encouraging the
recipient to take action.

For special, more lenient rules regarding
an organizalion's communications
directed only or primarily to bona fide
members of the organization, see

§ 56.4911-5. For special rules regarding
certain paid mass media advertisements
about highly publicized legislation, see
paragraph [b)(5) of this section. For
special rules regarding lobbying on
referenda, ballot initiatives and similar
procedures, see paragraph (b}{1)(iii) of
this section).

(iii) Definition of encouraging
recipient to take action. For purposes of
this section, encouraging a recipient to
take action with respect to legislation
means that the communication:

(A) States that the recipient should
contact a legislator or an employee of a
legislative body, or should contact any
other government official or employee
who may participate in the formulation
of legislation (but only if the principal
purpose of urging contact with the
government official or employee is to
influence legislation);

(B) States the address, telephone
number, or similar information of a
legislator or an employee of a legislative
body;

(C) Provides a petition, tear-off
postcard or similar material for the
recipient to communicate with a
legislator or an employee of a legislative
body, or with any other government
official or employee who may
participate in the formulation of
legislation (but only if the principal
purpose of so facilitating contact with
the government official or employee is
to influence legislation); or

(D) Specifically identifies one or more
legislators who will vote on the
legislation as: opposing the
communication's view with respect to
the legislation; being undecided with
respect to the legislation; being the
recipient’s representative in the
legislature; or being a member of the
legislative committee or subcommittee
that will consider the legislation.
Encouraging the recipient to take action
under this paragraph (b)(2)(iii)(D) does
not include naming the main sponsar(s)

of the legislation for purposes of
identifying the legislation.

(iv) Definition of directly encouraging
recipient to take action.
Communications described in one or
more of paragraphs (b}(2)(iii} (A)
through (C) of this section not only
“encourage,” but also “directly
encourage” the recipient to take action
with respect to legislation.
Communications described in paragraph
(b)(2)(iii)(D) of this section, however, do
not directly encourage the recipient to
take action with respect to legislation.
Thus, a communication would
encourage the recipient to take action
with respect o legislation, but not
directly encourage such action, if the
communication does no more than
identify one or more legislators who will
vote on the legislation as: opposing the
communication's view with respect to
the legislation; being undecided with
respect to the legislation; being the
recipient’s representative in the
legislature; or being a member of the
legislative committee or subcommittee
that will consider the legislation.
Communications that encourage the
recipient to take action with respect to
legislation but that do not directly
encourage the recipient to take action
with respect to legislation may be within
the exception for nonpartisan analysis,
study or research (se paragraph (c}(1) of
this section) and thus not be grass roots
lobbying communications.

(v) Subsequent lobbying use of
nonlobbying communications or
research materials—{A) Limited effect
of application. Even though certain
communications or research materials
are initially not grass roots lobbying
communications under the general
definition set forth in paragraph (b}(2)(ii)
of this section, subsequent use of the
communications or research materials
for grass roots lobbying may cause them
to be treated as grass roots lobbying
communications. This paragraph
(b)(2)(v) does not cause any
communications or research materials to
be considered direct lobbying
communications.

(B) Limited scope of application.
Under this paragraph (b){2)(v), only
“advocacy communications or research
materials™ are potentially treated as
grass roots lobbying communications.
Communications or research materials
that are not “advocacy communications
or research materials” are not treated as
grass roots lobbying communications
under this paragraph (b)(2)(v).
"Advocacy communications or research
materials" are any communications or
materials that both refer to and reflect a
view on specific legislation but that do
not, in their initial format, contain a

direct encouragement for recipients to
take action with respect to legislation.

(C) Subsequent use in lobbying.
Where advocacy communications or
research materials are subsequently
accompanied by a direct encouragement
for recipients to take action with respect
to legisiation, the advocacy
communications or research materials
themselves are treated as grass roots
lobbying communications unless the
organization's primary purpose in
undertaking or preparing the advocacy
communications or research materials
was not for use in lobbying. In such a
case, all expenses of preparing and
distributing the advecacy
communications or research materials
will be treated as grass roots
expenditures.

(D) Time limit on application of
subsequent use rule.The
characterization of expenditures as
grass roots lobbying expenditures under
paragraph (b)(2)(v})(C) shall apply only
to expenditures paid less than six
months before the first use of the
advocacy communications or research
materials with a direct encouragement
to action.

(E) Safe harbor in determining
‘primary purpose”. The primary purpose
of the organization in undertaking or
preparing advocacy communications or
research materials will not be
considered to be for use in lobbying if,
prior to or contemporanecusly with the
use of the advocacy communications or
research materials with the direct
encouragement to action, the
organization makes a substantial
nonlobbying distribution of the
advocacy communications or research
materials (without the direct
encouragement to action). Whether a
distribution is substantial will be
determined by reference to all of the
facts and circumstances, including the
normal distribution pattern of similar
nonpartisan analyses, studies or
research by that and similar
organizations.

(F) Special rule for partisan analysis,
study or research. In the case of
advocacy communications or research
materials that are not nonpartisan
analysis, study or research, the
nonlobbying distribution thereof will not
be considered "substantial” unless that
distribution is at least as extensive as
the lobbying distribution thereof.

(G) Factors considered in determining
primary purpose. Where the
nonlobbying distribution of advocacy
communications or research materials is
not substantial, all of the facts and
circumstances must be weighed to
determine whether the organization's
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primary purpose in preparing the
advocacy communications or research
materials was for use in lobbying. While
not the only factor, the extent of the
organization's nonlobbying distribution
of the advocacy communications or
research materials is particularly
relevant, especially when compared to
the extent of their distribution with the
direct encouragement to action. Another
particularly relevant factor is whether
the lobbying use of the advocacy
communications or research materials is
by the organization that prepared the
document, a related organization, or an
unrelated organization. Where the
subsequent lobbying distribution is
made by an unrelated organization, -
clear and convincing evidence (which
must include evidence demonstrating
cooperation or collusion between the
two organizations) will be required to
establish that the primary purpose for
preparing the communication for use in
lobbying.

(H) Examples. The provisions of this
paragraph {b)(2)(v) are illustrated by the
following examples:

Example (1). Assume a nonlobbying
“report" (that is not nonpartisan analysis,
study or research) is prepared by an
organization, but distributed to only 50
people. The report, in that format, refers to
and reflects a view on specific legislation but
does not contain a direct encouragement for
the recipients to take action with respect to
legislation. Two months later, the
organization sends the report to 10,000 people
along with a letter urging recipients to write
their Senators about the legislation discussed
in the report. Because the report's
nonlobbying distribution is not as extensive
as its lobbying distribution, the report's
nonlobbying distribution is not substantial
for purposes of this paragraph (b)(2)(v).
Accordingly, the organization’s primary
purpose in preparing the report must be
determined by weighing all of the facts and
circumstances. In light of the relatively
minimal nonlobbying distribution and the
fact that the lobbying distribution is by the
preparing organization rather than by an
unrelated organization, and in the absence of
evidence to the contrary, both the report and
the letter are grass roots lobbying
communications, Assume that all costs of
preparing the report were paid within the six
months preceding the mailing of the letter.
Accordingly, all of the organization's
expenditures for preparing and mailing the
two documents are grass roots lobbying
expenditures,

Example (2). Assume the same facts as in
Example (1), except that the costs of the
report are paid over the two month period of
January and February. Between January 1
and 31, the organization pays $1,000 for the
report. In February, the organization pays
$500 for the report. Further assume that the
report is first used with a direct
encouragement to action on August 1. Six
months prior to August 1 is February 1.
Accordingly, no costs paid for the report

before February 1 are treated as grass roots
lobbying expenditures under the subsequent
use rule. Under these facts, the subsequent
use rule treats only the $500 paid for the
report in February as grass roots lobbying
expenditures.

(3) Exceptions to the definition of
influencing legislation. In many cases, a
communication is not a direct or grass
roots lobbying communication under
paragraph (b)(1) or (b)(2) of this section
if it falls within one of the exceptions
listed in paragraph (c) of this section.
See paragraph (c)(1), Nonpartisan
analysis, study or research; paragraph
(c)(2), Examinations and discussions of
broad social, economic and similar
problems; paragraph (c)(3), Requests for
technical advice; and paragraph (c)(4).
Communications pertaining to self-
defense by the organization. In addition,
see § 56.4911-5, which provides special
rules regarding the treatment of certain
lobbying communications directed in
whole or in part to members of an
electing public charity.

(4) Examples. This paragraph (b)(4)
provides examples to illustrate the rules
set forth in the section regarding direct
and grass roots lobbying. The
expenditure test election under section
501(h) is assumed to be in effect for all
organizations discussed in the examples
in this paragraph (b)(4). In addition, it is
assumed that the special rules of
§ 56.4911-5, regarding certain of a public
charity's communications with its
members, do not apply to any of the
examples in this paragraph (b)(4).

(i) Direct lobbying. The provisions of
this section regarding direct lobbying
communications are illustrated by the
following examples:

Example (1). Organization P's employee, X,
is assigned to approach members of Congress
to gain their support for a pending bill. X
drafts and P prints a position letter on the
bill. P distributes the letter to members of
Congress. Additionally, X personally contacts
several members of Congress or their staffs
to seek support for P's position on the bill.
The letter and the personal contacts are
direct lobbying communications.

Example {2). Organization M's president
writes a letter to the Congresswoman
representing the district in which M is
headquartered, requesting that the
Congresswoman write an administrative
agency regarding proposed regulations
recently published by that agency. M's
president also requests that the
Congresswoman's letter to the agency state
the Congresswoman's support of M's
application for a particular type of permit
granted by the agency. The letter written by
M'’s president is not a direct lobbying
communication.

Example (3). Organization Z prepares a
paper on a particular state’s environmental
problems. The paper does not reflect a view
on any specific pending legislation or on any

specific legislative proposal that Z either
supports or opposes. Z's representatives give
the paper to a state legislator. Z's paper is not
a direct lobbying communication.

Example (4). State X enacts a statute that
requires the licensing of all day care
providers. Agency B in State X is charged
with preparing rules to implement the bill
enacted by State X. One week after
enactment of the bill, organization C sends a
letter to Agency B providing detailed
proposed rules that organization C suggests
to Agency B as the appropriate standards to
follow in implementing the statute on
licensing of day care providers. Organization
C's letter to Agency B is not a lobbying
communication.

Example (5). Organization B researches,
prepares and prints a code of standards of
minimum safety requirements in an area of
common electrical wiring. Organization B
sells the code of standards booklet to the
public and its is widely used by professional
in the installation of electrical wiring. A
number of states have codified all, or part, of
the code of standards as mandatory safety
standards. On occasion, B lobbies state
legislators for passage of the code of
standards for safety reasons. Because the
primary purpose of preparing the code of
standards was the promotion of public safety
and the standards were specifically used in a
profession for that purpose, separate from
any legislative requirement, the research,
preparation, printing and public distribution
of the code of standards is not an
expenditure for a direct (or grass roots)
lobbying communication. Costs; such as
transportation, photocopying, and other
similar expenses, incurred in lobbying state
legislators for passage of the code of
standards into law are expenditures for
direct lobbying communications.

Example (6). On the organization's own
initiative, representatives of Organization F
present written testimony to a Congressional
committee. The news media report on the
testimony of Organization F, detailing F's
opposition to a pending bill. The testimony is
a direct lobbying communication but is not a
grass roots lobbying communication.

Example (7). Organization R's monthly
newsletter contains an editorial column that
refers to and reflects a view on specific
pending bills. R sends the newsletter to 10,000
nonmember subscribers. Senator Doe is
among the subscribers. The editorial column
in the newsletter copy sent to Senator Doe is
not a direct lobbying communication because
the newsletter is sent to Senator Doe in her
capacity as a subscriber rather than her
capacity as a legislator. (Note, though, that
the editorial column may be a grass rools
lobbying communication if it encourages
recipients to take action with respect to the
pending bills it refers to and on which it
reflects a view).

Example (8). Assume the same facts as in
Example (7), except that one of Senator Doe's
staff members sees Senator Doe's copy of the
editorial and writes to R requesting
additional information. R responds with a
letter that refers to and reflects a view on
specific legislation, R's letter is a direct
lobbying communication unless it is within
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one of the exceptions set forth in paragraph
{c) of this section (such as the exception far
nonpartisan analysis, study or research). (R's
letter is not within the scope of the exception
for responses to written requests from a
legislative body or committee for technical
advice (see paragraph (c)(3) of this section)
because the letter is not in response to a
written request from a legislative body or
committee).

(ii) Grass roots lobbying. The
provisions of this section regarding
grass roots lobbying communications
are illustrated in paragraph (b)(4)(ii}(A)
of this section by examples of
communications that are not grass roots
lobbying communications and in
paragraph (b}{4)(ii}(B) by examples of
communications that are grass roots
lobbying communications. The
provisions of this section are further
illustrated in paragraph (b}(4)(ii}{C).
with particular regard to the exception
for nonpartisan analysis, study, or
research:

{A) Communications that are not
grass roots lobbying communications.

Example (1). Organization L places in its
newsletter an article that asserts that lack of
new capital is hurting State W's economy.
The article recommends that State W
residents either invest more in local
businesses or increase their savings so that
funds will be available to others interested in
making investments. The article is an attempt
to influence opinions with respect to a
general problem that might receive legisiative
attention and is distributed in & manner so as
to reach and influence many individuals.
However, the article does not refer to specific
legislation that is pending in a logislative
body, nor does the article refer to a specific
legislative proposal the organization either
supports or opposes. The article is not a grass
roots labbying communication.

Example (2). Assume the same facis as
Example (1), except that the article refers to a
bill pending in State W's legislature that is
intended to provide tax incentives for private
savings. The article praises the pending bill
and recommends that it be enacted.
However, the article does not encourage
readers to lake action with respect to the
legislation. The article is not a grass roots
lobbying communication.

Example {3). Organization B sends & letter
to all persons on its mailing list. The letter
includes an update on numerous
environmental issues with a discussion of
general concerns regarding pollution,
proposed federal regulations affecting the
area, and several pending legislative
proposals. The letter endorses two pending
bills and opposes anether pending bill, but
does not name any legislator involved {other
than the sponsor of one bill, for purposes of
identifying the bill}, nor does it otherwise
encourage the reader to take action with
respect to the legislation. The letter is not a
grass roots lobbying communication.

Example (4). A pamphlet distributed by
organization Z discusses the dangers of drugs
and encourages the public to send their

legislators a coupon, printed with the
statement "I support a drug-free America."”
The term "drug-free America” is not widely
identified with any of the many specific
pending legislative proposals regarding drug
issues. The pamphlet does not refer ta any of
the numerous pending legislative proposals,
nor does the organization support or oppose a
specific legislative proposal. The pamphlet is
not a grass roots lobbying communication.

Example (5). A pamphlet distributed by
organization B encourages readers to join an
organization and "get involved in the fight
against drugs.” The text states, in the course
of a discussion of several current drug issues,
that organization B supports a specific bill
before Congress that would establish an
expanded drug control program. The
pamphlet does not encourage readers to
communicate with legislators about the bill
(such as by including the names of undecided
or opposed legisfators). The pamphlet is not a
grass roots lobbying communication.

Example {6). Organization E, an
environmental organization, routinely
summarizes in each edition of its newsletter
the new environment-related bills that have
been introduced in Congress since the last
edition of the newsletter. The newsletter
identifies each bill by a bill number and the
name of the legislation's sponsor. The
newsletler also reports on the status of
previously introduced environment-related
bills. The summaries and status reports do
not encourage recipients of the newsletter to
take action with respect to legislation, as
described in paragraphs (b)(2)(iii) (A) through
(D) of this section. Although the summaries
and status reports refer to specific legislation
and often reflect a view on such legislation,
they do not encourage the newsletter
recipients 1o take action with respect to such
legislation. The summaries and status reports
are not grass roots lobbying communications,

Example (7). Osganization B prints in its
newsletier a report on pending legislation
that B supports, the Family Equity bill. The
report refers to and reflects a view on the
Family Equity bill, but does not directly
encourage recipients to fake action. Nor does
the report specifically identify any legislator
as opposing the communication’s view on the
legislation, as being undecided, or as being a
member of the legislative committee or
subcommittee that will consider the
legislation. However, the report does state
the following:

Rep. Doe (D-Ky.] and Rep. Roe (R-Ma ),
both ardent supporters of the Family Equity
bill, spoke at B's annual convention last
week. Both encouraged B's efforts to gef the
Family Equity bill enacted and stated that
they thought the bill could be enacted even
over a presidential veto. B's legislative aifairs
liaison questioned others, who seemed to
agree with that assessment. For example,
Sen. Roe (I-Ca.) said that he thinks the bill
will pass with such a large majority, “the
President won't even consider veloing iL.”

Assume the newsletler, and thus the report,
is sent to individuals throughout the U.S.,
including some recipients in Kentucky,
Massachusetts and California. Because the
report is distributed nationally, the mere fact
that the report identifies several legislators
by party and state as part of its discussion

does not mean the report specifically
identifies the named legislators as the
Kentucky, Massachusetts and California
recipients’ representatives in the legislature
for purposes of paragraph (b)(2)(iii) of this
secfion. The report is not a grass roots
lobbying communication.

(B) Communications that are grass
roots lobbying communications.

Exomple (1). A pamphlet distributed by
organization Y states that the “President's
plan for a drug-free America,” which will
establish a drug control program, should be
passed. The pamphlet encourages readers to

" “write or call your senators and

representatives and tell them to vote for the
President’s plan.” No legislative proposal
formally bears the name “President’s plan for
a drug-free America,” but that and similar
terms have been widely used in connection
with specific legislation pending in Congress
that was initially proposed by the President.
Thus, the pamphlet refers to specific
legislation, reflects a view on the legislation,
and encourages readers (o take action with
respect to the legislation. The pamphlet is a
grass roots lobbying communication.

Example (2). Assume the same facts as in
Example (1), except that the pamphlet does
not encourage the public to write or call
representatives, but does list the members of
the committee that will consider the bill. The
pamphlet is a grass roots lobbying
communication.

Example (3). Assume the same facts as in
Example (1}, except that the pamphlet
encourages readers to “write the President to
urge him to make the bill a top legislative
priority" rather than encouraging readers to
communicate with members of Congress. The
pamphlet is a grass roots lobbying
communication.

Example (4). Organization B, a
nonmembership organization, includes in one
of three sections of its newsletter an
endorsement of two pending bills and
opposition to another pending bill and also
identifies several legislators as undecided on
the three bills. The section of the newsletier
devoted to the three pending bills is a grass
roots lobbying communication.

Example (5). Organization D, a
nonmembership organization, sends a letter
to all persons on its mailing list. The letter
includes an extensive discussion concluding
that a significant increase in spending for the
Air Force is essential in order to provide an
adequate defense of the nation. Prior to 2
concluding fundraising request, the letter
encourages readers to write their
Congressional representatives urging
increased appropriations to build the B-1
bomber. The letter is a grass roots lobbying
communication.

Example (6). The President nominates X for
a position in the President's cabinet.
Organization Y disagrees with the views of X
and does not believe X has the necessary
administrative capabilities to effectively run
a cabinet-level department. Accordingly, Y
sends a general mailing requesting recipients
to write to four Senators on the Senate
Commiltee that will consider the nomination.
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The mailing is a grass roots lobbying
communication.

Example (7). Organization F mails letters
requesting that each recipient contribute
money to or join F. In addition, the letters
express F's opposition to a pending bill that is
to be voted upon by the U.S. House of
Representatives. Although the letters are
form letters sent as a mass mailing, each
letter is individualized to report to the
recipient the name of the recipient's
congressional representative. The letters are
grass roots lobbying communications.

Example (8). Organization C sends a
mailing that opposes a specific legislative
proposal and includes a postcard addressed
to the President for the recipient to sign
stating opposition to the proposal. The letter
requests Lthat the recipient send to C a
contribution as well as the postcard opposing
the proposal, C states in the letter that it will
deliver all the postcards to the White House.
The letter is a grass roots lobbying
communication.

(C) Additional examples.

Example (1). The newsletter of an
organization concerned with drug issues is
circulated primarily to individuals who are
not members of the organization. A story in
the newsletter reports on the prospects for
passage of a specifically identified bill,
stating that the organization supports the bill.
The newsletter story identifies certain
legislators as undecided, but does not state
that readers should contact the undecided
legislators. The story does not provide a full
and fair exposition sufficient to qualify as
nonpartisan analysis, study or research, The
newsletter story is a grass roots lobbying
communication.

Example (2). Assume the same facts as in
Example (1), except that the newsletter story
provides a full and fair exposition sufficient
to qualify as nonpartisan analysis, study or
research. The newsletter story is not a grass
roots lobbying communication because it is
within the exception for nonpartisan
analysis, study or research (since it does not
directly encourage recipients to take action).

Example (3). Assume the same facts as in
Example (2}, except that the newsletter story
explicitly asks readers to contact the
undecided legislators. Because the newsletter
story directly encourages readers to take
action with respect to the legislation, the
newsletter story is not within the exception
for nonpartisan analysis, study or research.
Accordingly, the newsletter story is a grass
roots lobbying communication.

Example (4). Assume the same facts as in
Example (1), except that the story does not
identify any undecided legislators. The story
is not a grass roots lobbying communication.

Example (5). X organization places an
advertisement that specifically identifies and
opposes a bill that X asserts would harm the
farm economy. The advertisement is not a
mass media communication described in
paragraph (b){5)(ii) of this section and does
not directly encourage readers to take action
with respect to the bill. However, the
advertisement does state that Senator Y
favors the legislation. Because the
advertisement refers to and reflects a view
on specific legislation, and also encourages

the readers to take action with respect to the
legislation by specifically identifying a
legislator who opposes X's views on the
legislation, the advertisement is a grass roots
lobbying communication.

Example (6). Assume the same facts as in
Example (5), except that instead of
identifying Senator Y as favoring the
legislation, the advertisement identifies the
“junior Senator from State Z" as favoring the
legislation. The advertisement is a grass roots
lobbying communication.

Example (7). Assume the same facts as in
Example (5), except that instead of
identifying Senator Y as favoring the
legislation, the advertisement states: “Even
though this bill will have a devastating effect
upon the farm economy, most of the Senators
from the Farm Belt states are inexplicably in
favor of the bill." The advertisement does not
specifically identify one or more legislators
as opposing the advertisement's view on the
bill in question. Accordingly, the
advertisement is not a grass roots lobbying
communication because it does not
encourage readers to take action with respect
to the legislation.

Example (8). Organization V trains
volunteers to go door-to-door to seek
signatures for petitions to be sent to
legislators in favor of a specific bill. The
volunteers are wholly unreimbursed for their
time and expenses. The volunteers’ costs {to
the extent any are incurred) are not lobbying
or exempt purpose expenditures made by V
(but the volunteers may not deduct their out-
of-pocket expenditures (see section 170(f)(6)).
When V asks the volunteers to contact others
and urge them to sign the petitions, V
encourages those volunteers to take action in
favor of the specific bill. Accordingly, V's
costs of soliciting the volunteers' help and its
costs of training the volunteers are grass
roots expenditures, In addition, the costs of
preparing, copying, distributing, etc. the
petitions (and any other materials on the
same specific subject used in the door-to-
door signature gathering effort), are grass
roots expenditures,

(5) Special rule for certain mass
media advertisements—(i) In general. A
mass media advertisement that is not a
grass roots lobbying communication
under the three-part grass roots lobbying
definition contained in paragraph (b)(2)
of this section may be a grass roots
lobbying communication by virtue of
paragraph (b)(5)(ii) of this section. The
special rule in paragraph (b)(5)(ii)
generally applies only to a limited type
of paid advertisements that appear in
the mass media.

(ii) Presumption regarding certain
paid mass media advertisements about
highly publicized legislation. If within
two weeks before a vote by a legislative
body, or a committee (but not a
subcommittee) thereof, on a highly
publicized piece of legislation, an
organization's paid advertisement
appears in the mass media, the paid
advertisement will be presumed to be a
grass roots lobbying communication, but

only if the paid advertisement both
reflects a view on the general subject of
such legislation and either: refers to the
highly publicized legislation; or
encourages the public to communicate
with legislators on the general subject of
such legislation. An organization can
rebut this presumption by demonstrating
that the paid advertisement is a type of
communication regularly made by the
organization in the mass media without
regard to the timing of legislation (that
is, a customary course of business
exception) or that the timing of the paid
advertisement was unrelated to the
upcoming legislative action.
Notwithstanding the fact that an
organization successfully rebuts the
presumption, a mass media
communication described in this
paragraph (b)[5)(ii) is a grass roots
lobbying communication if the
communication would be a grass roots
lobbying communication under the rules
contained in paragraph (b)(2) of this
section.

(iii) Definitions—{A) Mass media. For
purposes of this paragraph (b)(5). the
term “mass media” means television,
radio, billboards and general circulation
newspapers and magazines. General
circulation newspapers and magazines
do not include newspapers or magazines
published by an organization for which
the expenditure test election under
section 501(h) is in effect, except where
both: The total circulation of the
newspaper or magazine is greater than
100,000; and fewer than one-half of the
recipients are members of the
organization (as defined in § 56.4911-
5(f)).

(B) Paid advertisement. For purposes
of this paragraph (b)(5), where an
electing public charity is itself a mass
media publisher or broadcaster, all
portions of that organization's mass
media publications or broadcasts are
treated as paid advertisements in the
mass media, except those specific
portions that are advertisements paid
for by another person. The term “mass
media” is defined in paragraph
(b)(5)(iii)(A).

(C) Highly publicized. For purposes of
this paragraph (b)(5), “highly publicized"
means frequent coverage on television
and radio, and in general circulation
newspapers, during the two weeks
preceding the vote by the legislative
body or committee. In the case of state
or local legislation, *highly publicized"
means frequent coverage in the mass
media that serve the State or local
jurisdiction in question. Even where
legislation receives frequent coverage, it
is “highly publicized"” only if the
pendency of the legislation or the
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legislation's general terms, purpose, or
effect are known to a significant
segment of the general public (as
opposed to the particular interest groups
directly affected) in the area in which
the paid mass media advertisement
appears.

(iv) Examples. The special rule of this
paragraph (b)(5) is illustrated by the
following examples. The expenditure
test election under section 501(h) is
assumed to be in effect for all
organizations discussed in the examples
in this paragraph (b)(5)(iv):

Example (1). Organization X places a
television advertisement advocating one of
the President's major foreign policy
initialives, as outlined by the President in a
series of speeches and as drafted into
preposed legislation. The initiative is
popularly known as "the President's World
Peace Plan," and is voted upor by the Senate
four days after X's advertisement. The
advertisement concludes: “SUPPORT THE
PRESIDENT’S WORLD PEACE PLAN!" The
President's plan and position are highly
publicized during the two weeks before the
Senate vote, as evidenced by: coverage of the
plan on several nightly television network
news program; more than one article about
the plan on the front page of 2 majority of the
country's ten largest daily general circulation
newspapers; and an editorial about the plan
in four of the country’s ten largest daily
general circulation newspapers. Although the
advertisement does not encourage readers to
contact legislators or other government
officials, the advertisement does refer to
specific legislation and reflect a view on the
general subject of the legislation. The
communication is presumed to be a grass
roots lobbying communication.

Example (2). Assume the same facts as in
Example (1), except that the advertisement
appears three weeks before the Senate's vote
on the plan. Because the advertisement
appears more than two weeks before the
legislative vote, the advertisement is not
within the scope of the special rule for mass
media communications on highly publicized
legislation. Accordingly, the advertisement is
a grass roots lobbying communication only if
it is described in the general definition
contained in paragraph (b)(2) of this section.
Because the advertisement does not
encourage recipients to take action with
respect to the legislation in question, the
advertisement is not a grass roots lobbying
communication.

Example (3). Organization Y places a
newspaper advertisement advocating
increased government funding for certain
public works projects the President has
proposed and that are being considered by a
legislative committee. The advertisement
explains the President's proposals and
concludes: “"SUPPORT FUNDING FOR
THESE VITAL PROJECTS!” The
advertisement does not encourage readers to
contact legislators or other government
officials nor does it name any undecided
legislators, but it does name the legislation
being considered by the committee. The
President's proposed funding of public works,

however, is not highly publicized during the
two weeks before the vote: there has been
little coverage of the issue on nightly
television network news programs, only one
front-page article on the issue in the country's
ten largest daily general circulation
newspapers, and only one editorial about the
issue in the country's ten largest daily general
circulation newspapers. Two days after the
advertisement appears, the committee votes
to approve funding of the projects. Although
the advertisement appears less than two
weeks before the legislative vote, the
advertisement is not within the scope of the
special rule for mass media communications
on highly publicized legislation because the
issue of funding for public works projects is
not highly publicized. Thus, the
advertisement is a grass roots lobbying
communication only if it is described in the
general definition contained in paragraph
(b}(2) of this section, Because the
advertisement does not encourage recipients
to take action with respect to the legislation
in question, the advertisement is not a grass
roots lobbying communication.

Example (4). Organization P places
numerous advertisements in the mass media
about a bill being considered by the State
Assembly. The bill is highly publicized, as
evidenced by numerous front-page articles,
editorials and letters to the editor published
in the state’s general circulation daily
newspapers, as well as frequent coverage of
the bill by the television and radio stations
serving the state. The advertisements run
over a three week period and, in addition to
showing pictures of a family being robbed at
gunpoint, say: “The State Assembly is
considering a bill to make gun ownership
illegal. This outrageous legislation would
violate your constitutional rights and the
rights of other law-abiding citizens. If this
legislation is passed, you and your family will
be criminals if you want to exercise your
right to protect yourselves." The
advertisements refer to and reflect a view on
a specific bill but do not encourage recipients
to take action. Sixteen days after the last
advertisement runs, a State Assembly
committee votes to defeat the legislation.
None of the advertisements is a grass roots
lobbying communication.

Example (5). Assume the same facts as in
Example (4), except that it is publicly
announced prior to the advertising campaign
that the committee vote is scheduled for five
days after the last advertisement runs.
Because of public pressure resulting from the
advertising campaign, the bill is withdrawn
and no vote is ever taken. None of the
advertisements is a grass roots lobbying
communication.

(c) Exceptions to the definitions of
direct lobbying communication and
grass roots lobbying communication—
(1) Nonpartisan analysis, study, or
research exception—(i) In general.
Engaging in nonpartisan analysis, study,
or research and making available to the
general public or a segment or members
thereof or to governmental bodies,
officials, or employees the results of
such work constitute neither a direct
lobbying communication under

§ 56.4911-2(b)(1) nor a grass roots
lobbying communication under
§ 56.4911-2(b)(2).

(i) Nonpartisan analysis, study, or
research. For purposes of this section,
“nonpartisan analysis, study, or
research” means an independent and
objective exposition of a particular
subject matter, including any activity
that is “educational” within the meaning
of § 1.501(c)(3)-1(d)(3). Thus,
“nonpartisan analysis, study, or
research” may advocate a particular
position or viewpoint so long as there is
a sufficiently full and fair exposition of
the pertinent facts to enable the public
or an individual to form an independent
opinion or conclusion. The mere
presentation of unsupported opinion,
however, does not qualify as
“nonpartisan analysis, study, or
research”.

(iii) Presentation as part of a series.
Normally, whether a publication or
broadcast qualifies as “nonpartisan
analysis, study, or research” will be
determined on a presentation-by-
presentation basis. However, if a
publication or broadcast is one of a
series prepared or supported by an
electing organization and the series as a
whole meets the standards of paragraph
(c)(1)(ii) of this section, then any
individual publication or broadcast
within the series is not a direct or grass
roots lobbying communication even
though such individual broadcast or
publication does not, by itself, meet the
standards of paragraph (c)(1)(ii) of this
section. Whether a broadcast or
publication is considered part of a series
will ordinarily depend upon all the facts
and circumstances of each particular
situation. However, with respect to
broadcast activities, all broadcasts
within any period of six consecutive
months will oridinarily be eligible to be
considered as part of a series. If an
electing organization times or channels
a part of a series which is described in
this paragraph (c)(1)(iii) in @ manner
designed to influence the general public
or the action of a legislative body with
respect to a specific legislative proposal,
the expenses of preparing and
distributing such part of the analysis,
study, or research will be expenditures
for a direct or grass roots lobbying
communications, as the case may be.

(iv) Making available results of
nonpartisan analysis, study, or
research. An organization may choose
any suitable means, including oral or
written presentations, to distribute the
results of its nonpartisan analysis,
study, or research, with or without
charge. Such means include distribution
of reprints of speeches, articles and
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reports; presentation of information
through conferences, meetings and
discussions; and dissemination to the
news media, including radio, television
and newspapers, and to other public
forums. For purposes of this paragraph
(c)(1)(iv), such communications may not
be limited to, or be directed toward,
persons who are interested solely in one
side of a particular issue.

(v) Subsequent lobbying use of certain
analysis, study or research. Even though
certain analysis, study or research is
initially within the exception for
nonpartisan analysis, study or research,
subsequent use of that analysis, study or
research for grass roots lobbying may
cause that analysis, study or research to
be treated as a grass roots lobbying
communication that is not within the
exception for nonpartisan analysis,
study or research. This paragraph
(c)(1)(v) does not cause any analysis,
study or research to be considered a
direct lobbying communication. For
rules regarding when analysis, study or
research is treated as a grass roots
lobbying communication that is not
within the scope of the exception for
nonpartisan analysis, study or research,
see paragraph [(b){2)(v) of this section.

(vi) Directly encouraging action by
recipients of a communication. A
communication that reflects a view on
specific legislation is not within the
nonpartisan analysis, study, or research
exception of this paragraph (c)(1) if the
communication directly encourages the
recipient to take action with respect to
such legislation. For purposes of this
section, a communication directly
encourages the recipient to take action
with respect to legislation if the
communication is described in one or
more of paragraphs (b){2)(iii) (A)
through (C) of this section. As described
in paragraph {b)(2)(iv) of this section, a
communication would encourage the
recipient to take action with respect to
legislation, but not directly encourage
such action, if the communication does
no more than specifically identify one or
more legislators who will vote on the
legislation as: opposing the
communication's view with respect to
the legislation; being undecided with
respect to the legislation; being the
recipient’s representative in the
legislature; or being a member of the
legislative committee or subcommittee
that will consider the legislation.

(vii) Examples. The provisions of this
paragraph (c)(1) may be illustrated by
the following examples:

Example (1). Organization M establishes a
research project to collect information for the
purpose of showing the dangers of the use of
pesticides in raising crops. The information
collected includes data with respect to

proposed legislation, pending before several
State legislatures, which would ban the use
of pesticides. The project takes favorable
positions on such legislation without
producing a sufficiently full and fair
exposition of the pertinent facts to enable the
public or an individual to form an
independent opinion or conclusion on the
pros and cons of the use of pesticides. This
project is not within the exception for
nonpartisan analysis, study, or research
because it is designed to present information
merely on one side of the legislative
controversy.

Example (2). Organization N establishes a
research project to collect information
concerning the dangers of the use of
pesticides in raising crops for the ostensible
purpose of examining and reporting
information as to the pros and cons of the use
of pesticides in raising crops. The information
is collected and distributed in the form of a
published report which analyzes the effects
and costs of the use and nonuse of various
pesticides under various conditions on :
humans, animals and crops. The report also
presents the advantages, disadvantages, and
economic cost of allowing the continued use
of pesticides unabated, of controlling the use
of pesticides, and of developing alternatives
to pesticides, Even if the report sets forth
conclusions that the disadvantages as a
result of using pesticides are greater than the
advantages of using pesticides and that
prompt legislative regulation of the use of
pesticides is needed, the project is within the
exception for nonpartisan analysis, study, or
research since it is designed to present
information on both sides of the legislative
controversy and presents a sufficiently full
and fair exposition of the pertinent facts to
enable the public or an individual to form an
independent opinion or conclusion.

Example (3). Organization O establishes a
research project to collect information on the
presence or absence of disease in humans
from eating food grown with pesticides and
the presence or absence of disease in humans
from eating food not grown with pesticides.
As part of the research project, O hires a
consultant who prepares a “fact sheet” which
calls for the curtailment of the use of
pesticides and which addresses itself to the
merits of several specific legislative
proposals to curtail the use of pesticides in
raising crops which are currently pending
before State Legislatures. The “fact sheet”
presents reports of experimental evidence
tending to support its conclusions but omits
any reference to reports of experimental
evidence tending to dispute its conclusions. O
distributes ten thousand copies to citizens'
groups. Expenditures by O in connection with
this work of the consultant are not within the
exception for nonpartisan analysis, study, or
research.

Example (4). P publishes a bi-monthly
newsletter to collect and report all published
materials, ongoing research, and new
developments with regard to the use of
pesticides in raising crops. The newsletter
also includes notices of proposed pesticide
legislation with impartial summaries of the
provisions and debates on such legislation.
The newsletter does not encourage recipients
to take action with respect to such legislation,

but is designed to present information on
both sides of the legislative controversy and
does present such information fully and
fairly. It is within the exception for
nonpartisan analysis, study, or research.

Example {5). X is satisfied that A, a
member of the faculty of Y University, is
exceptionally well gualified to undertake a
project involving a comprehensive study of
the effects of pesticides on crop yields.
Consequently, X makes a grant to A to
underwrite the cost of the study and of the
preparation of a book on the effect of
pesticides on crop yields. X does not take any
position on the issues or control the content
of A's output. A produces a book which
concludes that the use of pesticides often has
a favorable effect on crop yields, and on that
basis argues against pending bills which
would ban the use of pesticides. A's book
contains a sufficiently full and fair exposition
of the pertinent facts, including known or
potential disadvantages of the use of
pesticides, to enable the public or an
individual to form an independent opinion or
conclusion as to whether pesticides should be
banned as provided in the pending bills. The
book does not directly encourage readers to
take action with respect to the pending bills,
Consequently, the book is withia the
exception for nonpartisan analysis, study, or
research.

Example (6). Assume the same facts as
Example (2), except that, instead of issuing a
report, X presents within a period of 8
consecutive months a two-program television
series relating to the pesticide issve. The first
program contains information, arguments,
and conclusions favoring legislation to
restrict the use of pesticides. The second
program contains information, arguments,
and conclusions opposing legislation to
restrict the use of pesticides. The programs
are broadcast within 6 months of each other
during commensurate periods of prime time.
X's programs are within the exception for
nonpartisan analysis, study, or research.
Although neither program individually could
be regarded as nonpartisan, the series of two
programs constitutes a balanced
presentation.

Example (7). Assume the same facts as in
Example (6), except that X arranged for
televising the program favoring legislation to
restrict the use of pesticides at 8:00on a
Thursday evening and for televising the
program opposing such legislation at 7:00 on
a Sunday morning. X's presentation is not
within the exception for nonpartisan
analysis, study, or research, since X
disseminated its information in 8 manner
prejudicial to one side of the legislative
controversy.

Example (8). Organization Z researches,
writes, prints and distributes a study on the
use and effects of pesticide X. A bill is
pending in the U.S. Senate to ban the use of
pesticide X. Z's study leads to the conclusion
that pesticide X is extremely harmful and
that the bill pending in the U.S, Senate is an
appropriate and much needed remedy to
solve the problems caused by pesticide X.
The study contains a sufficiently full and fair
exposition of the pertinent facts, including
known or potential advantages of the use of
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pesticide X, to enable the public or an
individual to form an independent opinion of
conclusion as to whether pesticides should be
banned as provided in the pending bills. In its
analysis of the pending bill, the study names
certain undecided Senators on the Senate
committee considering the bill. Although the
study meets the three part test for
determining whether a communication is a
grass roots lobbying communication, the
study is within the exception for nonpartisan
analysis, study or research, because it does
not directly encourage recipients of the
communication to urge a legislator to oppose
the bill,

Example (9). Assume the same facts as in
Example (8), except that, after stating support
for the pending bill, the study concludes:
“You should write to the undecided
committee members to support this crucial
bill." The study is not within the exception
for nonpartisan analysis, study or research
because it directly encourages the recipients
to urge a legislator to support a specific piece
of legislation,

Example (10). Organization X plans to
conduet & lobbying campaign with respect to
illegal drug use in the United States. It incurs
$5,000 in expenses to conduct research and
prepare an extensive report primarily for use
in the lobbying campaign. Although the
detailed report discusses specific pending
legislation and reaches the conclusion that
the legislation would reduce illegal drug use,
the report contains a sufficiently full and fair
exposition of the pertinent facts to enable the
public or an individual to form an
independent conclusion regarding the effect
of the legislation. The report does not
encourage readers to contact legislators
regarding the legislation. Accordingly, the
report does not, in and of itself, constitute a
lobbying communication.

Copies of the report are available to the
public at X’s office, but X does not actively
distribute the report or otherwise seek to
make the contents of the report available to
the general public. Whether or not X's
distribution is sufficient to meet the
requirement in § 56.4911-2(c)(1)(iv) that a
nonpartisan ccmmunication be made
available, X's distribution is not substantial
(for purposes of § 56.4911-2(b)(2)(v)(E)) in
light of all of the facts and circumstances,
including the normal distribution pattern of
similar nonpartisan reports. X then mails
copies of the report, along with a letter, to
10,000 individuals on X's mailing list. In the
letter, X requests that individuals contact
legislators urging passage of the legislation
discussed in the report. Because X's research
and report were primarily undertaken by X
for lobbying purposes and X did not make a
substantial distribution of the report (without
an accompanying lobbying message) prior to
or contemporaneously with the use of the
report in lobbying, the report is a grass roots
lobbying communication that is not within
the exception for nonpartisan analysis, study
or research,

Example (11). Assume the same facts as in
Example (10), except that before using the
report in the lobbying campaign, X sends the
research and report (without an
accompanying lobbying message) to
universities and newspapers. At the same

time, X also advertises the availability of the
report in its newsletter. This distribution is
similar in scope to the normal distribution
pattern of similar nonpartisan reports. In light
of all of the facts and circumstances, X's
distribution of the report is substantial.
Because of X's substantial distribution of the
report, X's primary purpose will be
considered to be other than for use in
lobbying and the report will not be
considered a grass roots lobbying
communication. Accordingly, only the
expenditures for copying and mailing the
report to the 10,000 individuals on X's mailing
list, as well as for preparing and mailing the
letter, are expenditures for grass roots
lobbying communications.

Example (12). Organization M pays for a
bumper sticker that reads: “STOP
ABORTION: Vote NO on Prop. X!" M also
pays for a 30-second television advertisement
and a billboard that similarly advocate
opposition to Prop. X. In light of the limited
scope of the communications, none of the
communications is within the exception for
nonpartisan analysis, study or research. First,
none of the communications rises to the level
of analysis, study or research. Second, none
of the communications is nonpartisan
because none contains a sufficiently full and
fair exposition of the pertinent facts to enable
the public or an individual to form an
independent opinion or conclusion. Thus,
each communication is a direct lobbying
communication.

(2) Examinations and discussions of
broad social, economic, and similar
problems. Examinations and discussions
of broad social, economic, and similar
problems are neither direct lobbying
communications under § 56.4911-2(b)(1)
nor grass roots lobbying
communications under § 58.4911-2(b}(2)
even if the problems are of the type with
which government would be expected to
deal ultimately, Thus, under §§ 56.4911-
2(b) (1) and (2), lobbying
communications do not include public
discussion, or communications with
members of legislative bodies or
governmental employees, the general
subject of which is also the subject of
legislation before a legislative body, so
long as such discussion does not
address itself to the merits of a specific
legislative proposal and so long as such
discussion does not directly encourage
recipients to take action with respect to
legislation. For example, this paragraph
(c)(2) excludes from grass roots lobbying
under § 56.4911-2(b)(2) an organization's
discussions of problems such as
environmental pollution or population
growth that are being considered by
Congress and various State legislatures,
but only where the discussions are not
directly addressed to specific legislation
being considered, and only where the
discussions do not directly encourage
recipients of the communication to
contact a legislator, an employee of a
legislative body, or a government

official or employee who may
participate in the formulation of
legislation.

(3) Requests for technical advice. A
communication is not a direct lobbying
communication under § 56.4911-2(b)(1)
if the communication is the providing of
technical advice or assistance to a
governmental body, a governmental
committee, or a subdivision of either in
response to a written request by the
body, committee, or subdivision, as set
forth in § 53.4945-2(d)(2).

(4) Communications pertaining to
“self-defense’ by the organization. A
communication is not a direct lobbying
communication under § 56.4971-2(b)(1)
if either:

(i) The communication is an
appearance before, or communication
with, any legislative body with respect
to a possible action by the body that
might affect the existence of the electing
public charity, its powers and duties, its
tax-exempt status, or the deductibility of
contributions to the organization, as set
forth in § 53.4945-2(d)(3);

(ii) The communication is by a
member of an affiliated group of
organizations (within the meaning of
§ 56.4911-7(e)), and is an appearance
before, or communication with, a
legislative body with respect to a
possible action by the body that might
affect the existence of any other
member of the group, its powers and
duties, its tax-exempt status, or the
deductibility of contributions to it;

(iii) The communication is by an
electing public charity more than 75
percent of the members of which are
other organizations that are described in
section 501(c)(3), and is an appearance
before, or communication with, any
legislative body with respect to a
possible action by the body which might
affect the existence of one or more of
the section 501(c)(3) member
organizations, their powers, duties, or
tax-exempt status, or the deductibility
(under section 170) of contributions to
one or more of the section 501(c)(3)
member organizations, but only if the
principal purpose of the appearance or
communication is to defend the section
501(c)(3) member organizations (rather
than the non-section 501(c)(3) member
organizations); or

(iv) The communication is by an
electing public charity that is a member
of a limited affiliated group or
organizations under § 56.4911-10, and is
an appearance before, or
communication with, the Congress of the
United States with respect to a possible
action by the Congress that might affect
the existence of any member of the
limited affiliated group, its powers and
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duties, tax-exempt status, or the
deductibility of contributions to it.

(v) Under the self-defense exception
of paragraphs (c)(4) (i) through (iv) of
this section, a charity may communicate
with an entire legislative body, with
committees or subcommittees of a
legislative body, with individual
legislators, with legislative staff
members, or with representatives of the
executive branch who are involved with
the legislative process, so long as such
communication is limited to the
prescribed subjects. Similarly, under the
self-defense exception, a charity may
make expenditures in order to initiate
legislation if such legislation concerns
only matters which might affect the
existence of the charity, its powers and
duties, its tax-exempt status, or the
deductibility of contributions to such
charity. For examples illustrating the
application and scope of the self-
defense exception of this paragraph
c)(4). see § 53.4945-2(d)(3)(ii).

(d) Definitions. For purposes of
section 4911 and the regulations
thereunder—

(1) Legislation—(i) In general.
“Legislation” includes action by the
Congress, any state legislature, any
local council, or similar legislative body,
or by the public in a referendum, ballot
initiative, constitutional amendment, or
similar procedure. “Legislation” includes
a proposed treaty required to be
submitted by the President to the Senate
for its advice and consent from the time
the President's representative begins to
negotiate its position with the
prospective parties to the proposed
treaty.

(ii) Definition of specific legislation.
For purposes of paragraphs (b)(1) and
(b)(2) of this section, “specific
legislation” includes both legislation
that has already been introduced in a
legislative body and a specific
legislative proposal that the
organization either supports or opposes.
In the case of a referendum, ballot
initiative, constitutional amendment, or
other measure that is placed on the
ballot by petitions signed by a required
number or percentage of voters, an item
becomes “specific legislation” when the
petition is first circulated among voters
for signature.

(iii) Examples. The terms “legislation”
and “specific legislation” are illustrated
using the following examples:

Example (1). A nonmembership
organization includes in its newsletter an
article about problems with the use of
pesticide X that states in part: "Legislation
that is pending in Congress would prohibit
the use of this very dangerous pesticide.
Fortunately, the legislation will probably be
passed. Write your congressional

representatives about this important issue."”
This is a grass roots lobbying communication
that refers to and reflects a view on specific
legislation and that encourages recipients to
take action with respect to that legislation.
Example (2). An organization based in
State A notes in its newsletter that State Z
has passed a bill to accomplish a stated
purpose and then says that State A should
pass such a bill. The organization urges
readers to write their legislators in favor of
such a bill. No such bill has been introduced
into the State A legislature. The organization
has referred to and reflected a view on a
specific legislative proposal and has also
encouraged readers to take action thereon.

(2) Action. The term “action” in
paragraph (d)(1)(i) of this section is
limited to the introduction, amendment,
enactment, defeat or repeal of Acts,
bills, resolutions, or similar items.

(8) Legislative body. “Legislative
body" does not include executive,
judicial, or administrative bodies.

(4) Administrative bodies.
“Administrative bodies' includes school
boards, housing authorities, sewer and
water districts, zoning boards, and other
similar Federal, State, or local special
purpose bodies, whether elective or
appointive. Thus, for example, for
purposes of section 4911, the term “any
attempt to influence any legislation”
does not include attempts to persuade
an executive body or department to
form, support the formation of, or to
acquire property to be used for the
formation or expansion of, a public park
or equivalent preserves (such as public
recreation areas, game, or forest
preserves, and soil demonstration areas)
established or to be established by act
of Congress, by executive action in
accordance with an act of Congress, or
by a State, municipality or other
governmental unit described in section
170(c)(1), as compared with attempts to
persuade a legislative body, a member
thereof, or other governmental official or
employee, to promote the appropriation
of funds for such an acquisition or other
legislative authorization of such an
acquisition. Therefore, for example, an
organization would not be influencing
legislation for purposes of section 4911,
if it proposed to a Park Authority that it
purchase a particular tract of land for a
new park, even though such an attempt
would necessarily require the Park
Authority eventually to seek
appropriations to support a new park.
However, in such a case, the
organization would be influencing
legislation, for purposes of section 4911,
if it provided the Park Authority with a
proposed budget to be submitted to a
legislative body, unless such submission
is described by one of the exceptions set
forth in paragraph (c) of this section.

§56.4911-3 Expenditures for direct and/
or grass roots lobbying communications.

(a) Definition of term “expenditures
for"—{(1) In general. This § 56.4911-3
contains allocation rules regarding what
portion of a lobbying communication’s
costs is a direct lobbying expenditure,
what portion is a grass roots
expenditure and what portion is, in
certain cases, a nonlobbying
expenditure. Except as otherwise
indicated in this paragraph (a), all costs
of preparing a direct or grass roots
lobbying communication are included as
expenditures for direct or grass roots
lobbying. Expenditures for a direct or
grass roots lobbying communication
(“lobbying expenditures’) include
amounts paid or incurred as current or
deferred compensation for an
employee's services attributable to the
direct or grass roots lobbying
communication, and the allocable
portion of administrative, overhead, and
other general expenditures attributable
to the direct or grass roots lobbying
communication. For example, except as
otherwise provided in this paragraph
(a), all expenditures for researching,
drafting, reviewing, copying, publishing
and mailing a direct or grass roots
lobbying communication, as well as an
allocable share of overhead expenses,
are included as expenditures for direct
or grass roots lobbying.

(2) Allocation of mixed purpose
expenditures—(i) Nonmembership
communications. Except as provided in
paragraph (a)(2)(ii) of this section,
lobbying expenditures for &
communication that also has a bona fide
nonlobbying purpose must include all
costs attributable to those parts of the
communication that are on the same
specific subject as the lobbying
message. All costs attributable to those
parts of the communication that are not
on the same specific subject as the
lobbying message are not included as
lobbying expenditures for allocation
purposes. Whether or not a portion of a
communication is on the same specific
subject as the lobbying message will
depend on the surrounding facts and
circumstances. In general, a portion of a
communication will be on the same
specific subject as the lobbying message
if that portion discusses an activity or
specific issue that would be directly
affected by the specific legislation that
is the subject of the lobbying message.
Moreover, discussion of the background
or consequences of the specific
legislation, or discussion of the
background or consequences of an
activity or specific issue affected by the
specific legislation, is also considered to
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2 on the same specific subject as the
lobbying communication.

(it) Membership communications. In
the case of lobbying expenditures for a
communication that also has a bona fide
nonlobbying purpose and that is sent
only or primarily to members, an
electing public charity must make a
reasonable allocation between the
amount expended for the lobbying
purpose and the amount expended for
the nonlobbying purpose. An electing
public charity that includes as a
lobbying expenditure only the amount
expended for the specific sentence or
sentences that encourage the recipient
to take action with respect to legislation
has not made a reascnable allocation.
For purposes of this paragraph, a
communication is sent only or primarily
to members if more than haif of the
recipients of the communication are
members of the electing public charity
making the communication within the
meaning of § 56.4911-5, See § 56.4911-5
for separate rules on communications
sent only or primarily to members,
Nothing in this paragraph (a) shall
change any allocation required by
§ 56.4911-5.

(3) Allocation of mixed lobbying. If a
communication (to which § 56.4911-5
does not apply) is both a direct lobbying
communication and a grass roots
lobbying communication, the
communication will be treated as a
grass roots lobbying communication
except to the extent that the electing
public charity demonstrates that the
communication was made primarily for
direct lobbying purposes, in which case
a reasonable allocation shall be made
between the direct and the grass roots
lobbying purposes served by the
communication.

{(b) Examples. The provisions of
paragraph (a) of this section are
illustrated by the following examples.
Except where otherwise explicitly
stated, the expenditure test election
unider section 501(h) is assumed to be in
effect for ali organizations discussed in
the examples in this paragraph (b). See

§ 56.4811-5 for special rules applying to -

the member communications described
in some of the following examples.

Example (1). Organization R makes the
services of E, one of its paid executives,
available to 8, an organization described in
section 501(c)(4) of the Code. E works for
several weeks lo assist S in developing
materials that urge voters to contact their
congressional representatives to indicate
their support for specific legislation. In
performing this work, E uses office space and
clerical assistance provided by R. R pays full
salary and benefits to E during this period
and receives no reimbursement from S for
these psyments or for the other facilities and
assistance provided. All expenditures of R,

including allocable office and overhead
expenses, that are attributable to this
assignmen! are grass roots expenditures
because E was engaged in an attempt to
influence legislation.

Example (2. An organization distributes
primarily to nonmembers a pamphiet with
two articles on unrelated subjects. The total
cost of preparing, printing and mailing the
pamphlet is $11,000, $1,000 for preparation
and $10,000 for printing and mailing. The cost
of preparing one article, a nonlobbying
communication, is $600. The article is printed
on three of the four pages in the pamphlet.
The cost of preparing the second article, a
grassroots lobbying communication that
addresses only one specific subject, is $400.
This article is printed on one page of the four
page pamphlet. In this situation, $400 of
preparation costs and $2,500 (25% of $10,000)
of printing and mailing costs are expenditures
for a grass roots lobbying communication.

Example (3). Assume the same facts as in
Example (2}, except that the pamphlet is
distributed only to members. In addition,
assume the second article states that the
recipient members should contact their
congressional representatives. The
organization allocates $400 of preparation
costs and $2,500 of printing and mailing costs
as expenditures for direct lobbying (see
§ 56.4911-5(c)). The allocation is reasonable
for purposes of § 56.4911-3(a)(2)(ii).

Example (4). Organization ] places a full-
page advertisement in a newspaper. The
advertisement urges passage of pending
legislation to build three additional nuclear
powered submarines, and states that readers
should write their Congressional
representatives in favor of the legislation.
The advertisement also provides a general
description of J's purposes and activities,
invites readers to become members of | and
asks readers to contribute money to J. Except
for the cost of the portion of the
advertisement describing |'s purposes and
activities and the portion specifically seeking
members and contributions, the entire cost of
the advertisement is an expenditure for a
grass roots lobbying communication, because
the entire advertisement, except for the lines
specifically describing | and specifically
seeking members and contributions, is on the
same specific subject as the grass roots
lobbying message.

Example (5). Assume the same facts as in
Example (4], except that | places in the
newspaper two separate half-page
advertisements instead of one full-page
advertisement. One of the two
advertisements discusses the need for three
additional nuclear powered submarines and
urges readers to write their Congressional
representatives in favor of the pending
legislation to build the three submarines. The
other advertisement contains only the
membership and fundraising appeals, along
with a general description of J's purposes and
activities. The half-page advertisement urging
readers to write to Congress is a grass roots
lobbying communication and all of J's
expenditures for producing and placing that
advertisement are expenditures for a grass
roots lobbying communication. J's
expenditures for the other half-page

advertisement are not expenditures for a
grass roots or direct lobbying communication.
Example (8). Assume the same facts as in

Example (4], except that the communication
by ] is in a letter mailed only to members of J,
rather than in newspaper advertisement, and
the invitation to become a member of | is an
invitation to join a new membership category.
In addition, assume that the communication
states that the member recipients should ask
nonmembers to write their Congressional
representatives. | allocates one-half of the
cost of the mailing as an expenditure for a
grass roots lobbying communication (see

§ 56.4611-5(d)). Because the communication
had both bona fide nonlobbying (e.g.,
membership solicitation and fundraising)
purposes as well as lobbying purposes, |'s
allocation of one-half of the cost of the
communication to grass roots lobbying and
one-half to nonlobbying is reasonable for
purposes of § 56.4611-3(a)(2)(ii).

Example (7). A particular monthly issue of
organization X's newsletter, which is J
distributed mainly to nonmembers of X, has
three articles of equal length, The first article
is a grass roots lobbying communication, the
sole specific subject of which is pending
legislation to help protect seals from being
slaughtered in certain foreign countries. The
second article discusses the rapid decline in
the world's whale population, particularly
because of the illegal hunting of whales by
foreign countries. The third article deals with
air pollution and the acid rain problem in
North America. Because the first article is a
grass roots lobbying communication, ail of
the costs allocable to that article (e.g., one-
third of the newsletter's printing and mailing
costs) are lobbying expenditures. The second
article is not a lobbying communication and
the pending legislation relating to seals
addressed in the first article does not affect
the illegal whale hunting activities. Because
the second and third articles are not lobbying
communications and are also not on the same
specific subject as the first article, no portion
of the costs attributable to those articles is a
grass roots lobbying expenditure.

Example (8). Organization T, a
nonmembership organization, prepares a
three page document that is mailed to 3,000
parsons on T's mailing list. The first two
pages of the three page document, titled “The
Need for Child Care,” support the need for
additional child care programs, and include
statistics on the number of children living in
homes where both parents work or in homes
with a single parent. The two pages also
make note of the inadeguacy of the number
of day care providers to meet the needs of
these parents. The third page of the
document, titled “H.R. 1," indicates T's
support of H.R. 1, a bill pending in the U.S.
House of Representatives, The document
states that HR. 1 will provide for $10.000,000
in additional subsidies to child care
providers, primarily for those providers
caring for lower income children. The third
page of the document also notes that H.R. 1
includes new federal standards regulating the
quality of child care providers. The document
ends with T's request that recipients contact
their congressional representative in support
of H.R. 1. The entire three page document is
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on the same specific subject, and, therefore,
all expenditures of preparing and distributing
the three page document are grass roots
lobbying expenditures,

Example (9). Assume the same facts as in
Example (8), except that the document has a
fourth page. The fourth page does not refer to
the general need for child care or the specific
need for additional child care providers.
Instead, the fourth page advocates that a
particular federal agency commence, under
its existing statutory authority, licensing of
day care providers in order to promote sale
and effective child care. The cost of the
fourth page is not a lobbying expenditure.

Example (10). Assume the same facts as in
Example (8), except that T is a membership
organization, 75 percent of the recipients of
the three page document are members of T,
and 25 percent of the recipients are L
nonmembers and are not subscribers within
the meaning of § 56.4911-5(f)(5). Assume also
that the document states that readers should
write to Congress, but does not state that the
readers should urge nonmembers to write to
Congress. T treats the document as having a
bona fide nonlobbying purpose, the purpose
of educating its members about the need for
child care, Accordingly. T allocates one-half
of the cost of preparing and distributing the
document as a lobbying expenditure (see
§ 56.4911-5(e)(2)(1)), of which 75 percent is a
direct lobbying expenditure (see § 56.4911~
5(e){2)(iii}) and 25 percent is a grass roots
lobbying expenditure (see § 56.4611-
5(e)(2){ii)). The remaining one-hall is
allocated as & nonlobbying expenditure. T's
allocation is reasonable for purposes of
§ 56.4911-3(a)(2)(ii) and is correct for
purposes of § 56.4911-5(e).

Example (11). Assume the same facts as in
Example (10); except that T allocates one
percent of the cost of preparing and
distributing the document as a lobbying
expenditure (for purposes of § 56.4911-
5(e)(2)) and 99 percent as a nonlobbying
expenditure. T's allocation is based upon the
fact that out of 200 lines in the document,
only two lines state that the recipient should
contact legislators about the pending
legislation. T's allocation is unreasonable for
purposes of § 58.4911-3(a)(2)(ii).

Example (12). Organization F, a
nonmembership organization, sends a one
page letter to all persons on its mailing list.
The only subject of the letter is the
organization's opposition to a pending bill
allowing private uses of certain national
parks. The letter requests recipients to send
letters opposing the bill to their congressional
representatives. A second one page letter is
sent in the same envelope. The second letter
discusses the broad educational activities
and publications of the organization in all
areas of environmental protection and ends
by requesting the recipient to make a
financial contribution to organization F. Since
the separate second letter is on a different
subject from the lobbying letter. and the
letters are of equal length, 50 percent of the
mailing costs must be allocated as an
expenditure for a grass roots lobbying
communication.

Example (13). Assume the same facts as in
Example (12), except that F is a membership
organization and the letters in question are

sent primarily (90 percent) to members. The
other 10 percent of the recipients are
nonmembers and are not subscribers within
the meaning of § 56.4811-5(f)(5). Assume also
that the first letter does not state that readers
should urge nonmembers to write to
legislators. F allocates one-half of the mailing
costs as a lobbying expenditure, of which 80
percent is a direct lobbying expenditure and
10 percent is a grass roots lobbying
expenditure (see § 56.4911-5(e)(2)). F's
allocation is reasonable for purposes of

§ 56.4911-3(a)(2)(ii) and is correct for
purposes of § 56.4911-5.

(c) Certain transfers treated as
lobbying expenditures—(1) Transfer
earmarked for grass roots purposes. A
transfer is a grass roots expenditure to
the extent that it is earmarked (as
defined in § 56.4911-4(f)(4)) for grass
roots lobbying purposes and is not
described in § 56.4911-4(e).

(2) Transfer earmarked for direct and
grass roots lobbying. A transfer that is
earmarked for direct lobbying purposes
or for direct lobbying and grass roots
lobbying purposes is treated as a grass
roots expenditure in full except to the
extent the transferor demonstrates that
all or part of the amounts transferred
were expended for direct lobbying
purposes, in which case that part of the
amounts transferred is a direct lobbying
expenditure by the transferor. This
paragraph (c)(2) shall not apply to any
expenditure described in § 56.4911-4(e).

(8) Certain transfers to noncharities
that lobby—{i) Limited application of
paragraph (c)(3)—(A) In general. This
paragraph (c)(3) applies only to transfers
for less than fair market value from an
electing public charity to any noncharity
that makes lobbying expenditures. A
noncharity is any entity that is not
described in section 501(c)(3). In order
for this paragraph to apply, the electing
public charity must transfer to a
noncharity more in value than it
receives in return. For example, this
paragraph does not apply to an electing
public charity's fair market value
payment of rent to a landlord. However,
this paragraph does apply where an
electing public charity and a noncharity
share office space and the electing
public charity pays more than fair
market value rent to the noncharity.
Similarly, this paragraph applies where
an electing public charity sells goods or
services to a noncharity for less than
fair market value. See paragraphs
(c)(3)(i) (B), (€) and (D) of this section
for exceptions where non-fair market
value transfers are not covered by this
paragraph (c)(3). See paragraph
(¢)(3)(i)(E) of this section to determine
the amount of any non-fair market value
transfer covered by this paragraph
(c)(3). See paragraph (c)(3)(ii) of this
section for the rules that apply to

transfers governed by this paragraph
(c)(3).

(B) Exception for controlled grants.
Notwithstanding paragraph (c)(3)(i)(A)
of this section, this paragraph (c)(3) does
not apply where an electing public
charity makes a grant to a noncharity
that is a controlled grant (as defined in
§ 56.4911-4(f)(3)).

(C) Exception for transfers that
artificially inflate exempt purpose
expenditures. Notwithstanding
paragraph (c)(3)(i)(A) of this section, this
paragraph (c)(3) does not apply where
an electing public charity makes a grant
to a noncharity that is an expenditure
described in § 56.4911-4(e) (relating to
grants that artificially inflate exempt
purpose expenditures). -

(D) Exception for substantially
related activity. Notwithstanding
paragraph (c)(3)(i)(A) of this section, this
paragraph (c)(3) does not apply where
an electing public charity, in the course
of an activity that is substantially
related to the accomplishment of the
electing public charity's exempt
purposes, makes goods or services
widely available for less than fair
market value to individual members of
the general public and those goods or
services are actually purchased (or
consumed for nocharge) by a
substantial number of wholly unrelated
individual members of the general
public for less than fair market value.
For purposes of the preceding sentence,
the term “individual member of the
general public” does not include any
person or entity directly or indirectly
affiliated with the electing public charity
in question. The following example
illustrates this paragraph (c)(3)(1)(D):

Example. Organization P is an educational
organization dedicated to preserving the
environment. One of P's aclivities is
educating the public about the benefits of
installing cost-effective passive solar energy
systems, thereby helping to preserve the
environment. P charges for its extensive
literature and advice, but the charges are less
than the fair market value of the literature
and advice. P makes its literature and advice
widely available to individual members of
the general public by advertising in various
media and by pamphlets distributed in
various areas. P annually provides its
literature and advice for less than fair market
value to 500 wholly unrelated families,
businesses, and tax-exempt organizalions.
Several of the businesses and tax-exemp!
organizations make lobbying expenditures
within the meaning of section 4911. P's
provision of its goods and services to these
entities is not covered by this paragraph
(c)(3) (and thus does not give rise o &
lobbying expenditure by P under paragraph
(e)(3)(ii)).
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(E) Determination of amount of
transfer governed by paragraph (c)(3).
Where an electing public charity
receives nothing of value in return for its
transfer, the amount of the transfer
governed by this paragraph (c)(3) is the
greater of the fair market value or the
cost of the goods or services transferred
to the noncharity. Where the noncharity
transfers something of value to the
electing public charity in return for the
charity's transfer, but that payment is
less than the fair market value of the
charity’s transfer to the noncharity, the
amount of the transfer governed by this
paragraph {c)(3) is the excess of: first,
the greater of the fair market value or
cost of the goods or services transferred
to the noncharity over, second, the value
of the amount transferred to the charity.
For example, if an electing public
charity transfers $10,000 of goods and
services to a noncharity that makes
lobbying expenditures in return for
payment by the noncharity of $2,000, the
amount of the transfer governed by this
paragraph (c)(3) is $8,000.

(ii) Rules governing transfers to which
paragraph (c)(3) applies. A transfer to
which this paragraph (c)(3) applies is
treated in whole or in part as a grass
roots and/or direct lobbying
expenditure by the transferor in
accordance with paragraphs (c)(3)(ii)
(A), (B) and (C) of this section. In
applying those paragraphs, the
expenditures of the transferee will be
determined as if the regulations under
section 4911 applied to the transferee,
This paragraph (c)(3) discusses only
when certain transfers are lobbying
expenditures by the transferor. This
paragraph does not address other issues
that may arise when an electing public
charity makes a noncontrolled grant to a
noncharity. Nothing in this paragraph
(c)(3) shall be used to interpret issues
relating to noncontrolled grants by
charities to noncharities, such as
whether the noncontrolled grant is
consistent with the continued tax-
exempt status of the electing public
charity.

(A) Transfers treated as grass roots
expenditures. The transfer is treated as
a grass roots expenditure to the extient
of the lesser of two amounts: The
amount of the transfer and the amount
of the transferee's grass roots
expenditures,

(B) Transfers treated as direct
lobbying expenditures. If the transfer is
greater than the transferee’s grass roots
expenditures, the excess is treated as a
direct lobbying expenditure, but only to
the extent of the transferee's direct
lobbying expenditures. (If, however, the
transfer is less than the transferce's

grass roots expenditures, none of the
transfer is a direct lobbying
expenditure.)

(C) Transfers treated as nonlobbying.
If the transfer is greater than the sum of
the transferee's grass roots and direct
lobbying expenditures, the excess of the
transfer over those lobbying expenses is
not a lobbying expenditure.

(iii) Example. The following example
illustrates the application of this
paragraph (c)(3):

Example. Organization C, an electing_
public charity, shares employee E with N, a
noncharity that makes lobbying expenditures.
N’s grass roots expenditures are $5,000 and
its direct lobbying expenditures are $25,000.
Each organization pays one-half of the
$100,000 in direct end overhead costs
associated with E. E devotes one-quarter of
his time to C and three-quarters of his time io
N. In substance, this arrangement is a
transfer (for less than fair market value) from
C to N in the amount of $25,000 {one-quarter
of the $100,000 of direct and overhead costs
associated with E's work). Accordingly, C is
treated as having made a $5,000 grass roots
expenditure (the lesser of N's grass roots
expenditures ($5,000) or the amount of the
transfer ($25,000)). C is also treated as having
made a $20,000 direct lobbying expenditure
(the lesser of N's direct lobbying
expenditures ($25,000) or the remaining
amount of the transfer ($20,000)).

§56.4911-4 Exempt purposa
expenditures.

(a) Application. This section provides
rules under section 4911(e) for
determining an electing public charity's
“exempt purpose expenditures” for a
taxable year for purposes of section
4911(c)(2) and § 56.4911-1(c}(2). Those
two sections generally define an electing
public charity's lobbying limit (lobbying
nontaxable amount) as a sliding scale
percentage of the organization's exempt
purpose expenditures. In determining an
electing public charity's exempt purpose
expenditures, no expenditure shall be
counted twice by an organization.

(b) Included expenditures. Amounts
paid or incurred by an organization that
are exempt purpose expenditures
include—

(1) Amounts paid or incurred to
accomplish a purpose enumerated in
section 170(c)(2)(B), including (but not
limited to) the amount of any transfer
made by the organization (other than a
transfer described in paragraph (e} of
this section) to another organization to
accomplish the transferor's exempt
purposes, and including amounts
expended by an organization out of
transfers (other than a transfer
described in paragraph (e) of this
section) for which the organization is
the transferee,

(2) Amounts paid or incurred as
current or deferred compensation for an

employee's services for & purpose
enumerated in section 170{c)(2)(B),

(3) The allocable portion of
administrative overhead, and other
general expenditures attributable to the
accomplishment of a purpose
enumerated in section 170(c}(2)(B),

(4) Lobbying expenditures (as defined
in § 568.4911-2(a}) whether or not for a
purpose enumerated in section
170(c)(2)(B),

(5) Amounts paid or incurred for
activities described in § 56.4911-2(c},

(8) Amounts paid or incurred for
activities described in § 56.4811-5 that
are not lobbying expenditures,

(7) A reasonable allowance for
exhaustion, wear and tear, obsclescence
or amortization, of assets to the extent
used for one or more of the purposes
described in paragraphs (b)(1) through
(8) of this section, computed on a
straight-line basis (for this purpose, an
allowance for depreciation will be
treated as reasonable if based on a
useful life that would satisfy section
321(k}(3)(A) as in effect on January 1,
1985), and

(8) Fundraising expenditures (but see
section 4911(e)(1)(C) and paragraphs
(c)(3) and {4) of this section.)

(c) Excluded expenditures.
Notwithstanding paragraph (b) of this
section, exempt purpose expenditures
do not include—

(1) Amounts paid or incurred that are
neither expenditures to accomplish a
purpose enumerated in section
170(c)(2)(B), lobbying expenditures {as
defined in § 56.4911-2(a}), nor
expenditures described in paragraph
(b)(5), (6) or (8) of this section,

(2) The amounts of any transfer
described in paragraph (e) of this
section,

(3) Amounts paid to or incurred for a
separate fundraising unit (as defined in
paragraph (f)(2) of this section) of an
organization or of an affiliated
organization (see § 56.4911-7(a)),

(4) Amounts paid to or incurred for
any person not an employee, or any
organization not an affiliated
organization, if paid or incurred
primarily for fundraising, but only if
such person or organization engages in
fundraising, fundraising counselling or
the provision of similar advice or
services,

(5) Amounts paid or incurred that are
properly chargeable to a capital
account, determined in accordance with
the principles that apply under section
263 or, as applicable, section 283A, with
respect to an unrelated trade or
business,

(68) Amounts paid or incurred for a tax
that is not imposed in connection with
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the organization’s efforts to accomplish
a purpose described in section
170(c)(2)(B), such as taxes imposed
under sections 511(a)(1) and 4911(a), and

(7} Amounts paid or incurred for the
preduction of income. For purposes of
this section, amounts are paid or
incurred for the production of income if
they are paid or incurred for a purpose
or activity that is nol substantially
related (aside from the need of the
organization for income or funds or the
use it makes of the profits derived) to
the exercise or performance by the
organization of its charitable,
educalional or other purpose or function
constituting the basis for its exemption .
under section 501. For example, the
costs of managing an endowment are
amounts that are paid or incurred for the
production of income and are thus not
exempt purpose expenditures.
Fundraising expenditures are not, for
purposes of this section, amounts that
are paid or incurred for the production
of income. Instead, the determination of
whether fundraising costs are exempt
purpose expenditures must be made
with reference to section 4911(e)(1)(C)
and paragraphs (b}(8). (c)(3) and (c)(4) of
this section.

(d) Certain transfers treated as
exempt purpose expenditures—(1) An
organization’s transfer will be treated as
an exempt purpose expenditure under
paragraph (b)(1) of this section if it is—

(i) Described in either paragraph (d)(2)
or (d)(3) of this section, and

(i} Not described in paragraph (e) of
this section.

(2) A transfer is described in this
paragraph (d)(2) if it is made to an
organization described in section
501(c)(3) in furtherance of the
transferor’s exempt purposes and is not
earmarked for any purpose other than a
purpose described in section
170(c)(2)(B). Thus, a payment of dues by
a local or state organization to,
respectively, a state or national
organization that is described in section
501{c)(3) is considered an exempt
purpose expenditure of the transferor to
the extent it is not otherwise earmarked.

(3) A transfer is described in this
paragraph (d)(3) if it is a controlled grant
(as defined in paragraph (1)(3) of this
section), but only to the extent of the
amounts that are paid or incurred by the
transferee that would be exempt
purpese expenditures if paid or incurred
by the transferor.

(e) Transfers not exe npt purpose
expenditures—(1) An crganization's
transfer is described in this paragraph
(e) if it is described in one of paragraphs
(e)(2) through (e)(4).

(2) A transfer is described in this
paragraph (e}{2) if it is made to a
member of any affiliated group (as
defined in § 56.4911-7(¢e)) of which the
transferor is a8 member.

(3) A transfer is described in this
paragraph (e)(3) if the Commissioner
determines that the transfer artificially
inflates the amount of the transferor's or
transferee’s exempt purpose
expenditures. In general, the
Commissioner will make that
determination if a substantial purpose of
a transfer is to infllate those exempt
purpose expenditures. A transfer
described in this paragraph will not be
considered an exempt purpose
expenditure of the transferor, but will be
an exempt purpose expenditure of the
transferce to the extent that the
transferee expends the transfer in the
active conduct of its charitable activities
or attempts to influence legislation.
Standards similar to those found in
§ 53.4942(b)-1(b) may be applied in
determining whether the transferee has
expended amounts in the “active
conduct” of its charitable activities or
attempts to influence legislation.

(4) A transfer is'described in this
paragraph (e)(4] if it is not a controlled
grant and is made to an organization not
described in section 501(c)(3) that does
not attempt to influence legislation.

() Definitions—(1) For purpeses of
paragraph (c) of this section,
“fundraising” includes—

(i) Soliciting dues or contributions
from members of the organization, from
persons whose dues are in arrears, or
from the general public,

(i) Soliciting grants from businesses
or other organizations, including
organizations described in section
501{c)(3), or

(iii} Soliciting grants from a
governmental unit referred to in section
170{c)(1), or any agency or
instrumentality thereof.

(2) For purposes of paragraph (c) of
this section, a separate fundraising unit
of any organization must consgist of
either two or more individuals a
majority of whose time is spent on
fundraising for the organization, or any
separate accounting unit of the
organization that is devoted to

fundraising. For purposes of paragraph
(c) of this section, amounts paid to or
incurred for a separate fundraising it
include all amounts incurred for the
creation, production, copying, and
distribution of the fundraising portion of
a separate fundraising vnit's
communication. (For example, an
electing public charily that has a
separate fundraising unit may not count
the cost of postage for a separate
fundraising unit's communication as an
exempt purpose expenditure even
though, under the electing public
charity's accounting system, that cost is
attributable to the mailroom rather than
to the separate fundraising unit.)

(3) For purposes of this section, a
“controlled grant"” is a grant made by an
eligible organization described in
§ 1.501(h)-2(b) to an organization not
described in section 501(c)(3] that meets
the following requirements:

(i) The donor limits the grant to a
specific project of the recipient that is in
furtherance of the donor's (nonlobbying)
exempt purposes; and

(ii) The donor maintains records to
establish that the grant is used in
furtherance of the donor's (nonlobbying)
exempt purposes.

(4) A transfer, including a grant or
payment of dues, is “earmarked” fora
specific purpose—

(i) To the extent that the transferor
directs the transferee to add the amount
transferred fo a fund established to
accomplish the purpose, or

(i) To the extent of the amount
transferred or, if less, the amount agreed
upon to the expended to accomplish the
purpose, if there exists an agreament,
oral or written, whereby the transferor
may cause the transferee to expend
amounts to accomplish the purpose or
whereby the transferee agrees to expend
an amount to accomplish the purpose.

(g) Example. The provisions of this
section are illustrated by the following
example:

Exemple. Organization X is an exempt
organization described in section
501(c)(3) that is organized for the
purpose of rehabilitating alechalics. X
elected to be subject to the provisions of
section 501(h) in 1881. For 1981, X had
the following expenditures that are
included in its exempt purpose
expenditures to the extent indicated.

Description

f

Total (doliarsy | Includible

(doftars)

Cest of real estate purchased for use as half-way house for alcoholics, attributable o the following:

Land

I
|

Building




35612

Federal Register / Vol. 55, No. 170 / Friday, August 31, 1990 / Rules and Regulations

Description

Total (dollars)

Depreciation 40-year useful life

Expenses of operating its half-way house

Administrative expenses of the organization allocated to the operation of its half-way house

Depreciation and allowances for equipment

Expenses related to attempts to infiuence legisiation (lobbying expenditures)
Amounts paid to Z by the Organization for fundraising

Total..

Note: For 1981, X's exempt purpose
expenditures total $320,000. The $35,000 paid
by X to Z for fundraising is not included in
the exempt purpose expenditures total. All
lobbying expenses are included in full. Only
depreciation computed on a straight-line
basis is included'in exempt purpose
expenditures,

§56.4911-5 Communications with
members.,

(a) In general. For purposes of section
4911, expenditures for certain
communications belween an
organization and its members
(*membership communications”) are
treated more leniently than are
communications to nonmembers. This
§ 56.4911-5 contains rules about the
more lenient treatment. In certain cases,
this section provides that expenditures
for a membership communication are
not lobbying expenditures even though
those expenditures would be lobbying
expenditures if the communication were
to nonmembers. In other cases, this
section provides that expenditures for a
membership communication are direct
lobbying expenditures even though
those expenditures would be grass roots
expenditures if the communication were
to nonmembers. Paragraphs (b), (c) and
(d) of this section set forth the more
lenient rules that apply for
communications that are directed only
to members. Paragraph (e) of this
section sets forth the more lenient rules
that apply for communications that are
directed primarily, but not solely, to
members. Paragraph (f) of this section
sets forth certain definitions and special
rules.

(b) Communications (directed only to
members) that are not lobbying
communications. Expenditures for a
communication that refers to, and
reflects a view on, specific legislation
are not lobbying expenditures if the
communication satisfies the following
requirements:

(1) The communication is directed
only to members of the organization;

(2) The specific legislation the
communication refers to, and reflects a
view on, is of direct interest to the
organization and its members;

(3) The communication does not
directly encourage the member to

engage in direct lobbying (whether
individually or through the
organization); and

(4) The communication does not
directly encourage the member to
engage in grass roots lobbying (whether
individually or through the
organization).

(c) Communications (directed only to
members) that are direct lobbying
communications. Expenditures for a
communication that refers to, and
reflects a view on, specific legislation
and that satisfies the requirements of
paragraphs (b)(1), (b)(2), and (b)(4) of
this section, but does not satisfy the
requirements of paragraph (b)(3) of this
section, are treated as expenditures for
direct lobbying.

(d) Communications (directed only to
members) that are grass roots lobbying
communications. Expenditures for a
communication that refers to, and
reflects a view on, specific legislation
and that satisfies the requirements of
paragraphs (b)(1) and (b)(2) of this
section, but does not satisfy the
requirements of paragraph (b)(4) of this
section, are treated as grass roots
expenditures (whether or not the
communication satisfies the
requirements of paragraph (b)(3) of this
section).

(e) Written communications directed
to members and nonmembers—{(1) In
general. Expenditures for any written
communication that is designed
primarily for members of an
organization (but not directed only to
members) and that refers to, and reflects
a view on, specific legislation of direct
interest to the organization and its
members, are treated as expenditures
for direct or grass roots lobbying in
accordance with paragraph (e)(2), (e)(3)
or (e)(4) of this section. For purposes of
this section, a communication is
designed primarily for members of an
organization if more than half of the
recipients of the communication are
members of the organization.

(2) Direct lobbying directly
encouraged—(i) Lobbying expenditure
amount. If a written communication
described in paragraph (e)(1) of this
section directly encourages readers to
engage individually or through the

organization in direct lobbying but does
not directly encourage them to engage in
grass roots lobbying, the cost of the
communication is allocated between
expenditures for direct lobbying and
grass roots expenditures in accordance
with paragraphs (e)(2) (ii) and (iii) of this
section. The portion of the cost to be
allocated includes all costs of preparing
all the material with respect to which
readers are urged to engage in direct
lobbying plus the mechanical and
distribution costs attributable to the
lineage devoted to this material (see

§ 1.512(a)-1(f)(6)).

(ii) Grass roots amount, The amount
allocable as a grass roots expenditure
for a communication described in
paragraph (e)(1) of this section is the

-amount calculated in paragraph (e)(2)(i)

of this section multiplied by the sum of
the nonmember subscribers percentage
and all the other distribution percentage,
both as defined in paragraph (f)(7) of
this section. Solely for purposes of the
allocation described in this paragraph
(e)(2)(ii), the nonmember subscribers
percentage is treated as zero unless it is
greater than 15% of total distribution.

(iii) Direct lobbying amount. The
amount allocable as an expenditure for
direct lobbying for a communication
described in paragraph (e)(1) of this
section is the excess of the amount
described in paragraph (e)(2)(i) of this
section over the amount described in
paragraph (e)(2)(ii) of this section.

(3) Grass roots expenditure if grass
roots lobbying directly encouraged. If a
written communication described in
paragraph (e)(1) of this section directly
encourages readers to engage
individually or collectively (whether
through the organization or otherwise)
in grass roots lobbying (whether or not it
also encourages readers to engage in
direct lobbying), the grass roots
expenditure includes all the costs of
preparing all the material with respect
to which readers are urged to engage 1n
grass roots lobbying plus the mechanical
and distribution costs attributable to the
lineage devoted to this material (see
§ 1.512(a)-1(f)(6)).

(4) No direct encouragement of direct
lobbying or of grass roots lobbying. If a
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writlen communication described in
paragraph (e){1) of this section does not
directly encourage readers to engage in
either direct lobbying or grass roots
lobbying, expenditures for the
communication are not lobbying
expenditures.

(f) Definitions and speeial rules. For
purposes of the regulations under
seciion 4911—

(1) Member; general rule. A person is
a member of an electing public charity if
the person—

(i) Pays dues or makes a contribution
of more than a nominal amount,

(i) Makes a contribution of more than
a nominal amount of time, or

(iii) Is one of a limited number of
“honorary™ or “life” members who have
more than a nominal connection with
the electing public charity and who have
been chosen for a valid reason [such as
length of service to the organization or
involvement in activities forming the
basis of the electing public charity's
exemption) unrelated to the electing
public charity's dissemination of
information to its members.

(2) Member; special rule. A person not
a-member of an electing public charity
within the meaning of paragraph (1}{1) of
this section may be treated as a member
if the electing public charity
demonstrates to the satisfaction of the
Internal Revenue Service that there is a
good reason for its membership
requirements not meeting the
requirements of such paragraph (f)(1),
and that its membership requirements
do not operate to permit an abuse of the
rules described in this section.

(3) Member; affiliated group of
organizations. For purposes of this
section, a person who is a member of an
organization that is a member of an
affiliated group of organizations (within
the meaning of § 56.4911-7(e)) is treated
as a member of each organization in the
affiliated group.

(4) Member; limited afffiliated group
of organizations. For purposes of this
section, a person who is a member of an
organization that is 8 member of 2
limited affiliated group of organizations
(within the meaning of § 56.4911-10(b})
is ireated as a member of each
organization in the limited affiliated
group, but only to the extent that the
communication relates to a national
legislative issue (within the meaning of
§ 56.4911-10(g)).

(5) Subscriber. A person isa
sfubscriber to a writien communication
1o

(i) The person is @ member of the
publishing erganization and the
membership dues expressly inclide the
right to receive the written
communication, or

{1i) The person has affirmatively
expressed a desire to receive the written
communication and has paid more than
a nominal amount of the
communication.

[8) Directly encourages—{(i) Direct
lobbying—{A) In general. For purposes
of this section, a communication directly
encourages a recipient to engage in
direct lobbying, whether individually or
through the organization, if the
communication:

(7) States that the recipient should
contact a legislator or an employee of a
legislative body, or should contact any
other government official or employee
who may participate in the formulation
of legislation (but only if the principal
purpose of urging contact with the
government official or employee is to
influence legislation});

{2) States the address, telephone
number, or similar information of a
legislator or an employee of a legislative
body; or

(3) Provides a petition, tear-off
postcard or similar material for the
recipient to communicate his or her
views to a legislator or an employee cf a
legislative bedy. or to any other
government official or employee who
may participate in the formulation of
legislation {but only if the principal
purpose of so facilitating contact with
the government official or employee is
to influence legislation).

(B) “Self-defense” exception for
communications with members.
Notwithstanding the provisions of
paragraph (f){8)(i}(A) of this section, for
purposes of paragraphs (b}(3), (e}{2)(1).
(€)(3) and (e){4) of this section, a
communication that directly encourages
a member to engage in direct lobbying
activities that are described in section
4911{d}(2)(C) and that would not be
attempts to influence legislation if
engaged in directly by the organization
is treated as a communication that does
not directly encourage a member to
engage in direct lobbying,

(ii) Grass roots lobbying. For purposes
of paragraphs (b)(4), (e)(3} and (])(4) of
this section, a communication directly
encourages recipients to engage
individually or collectively (whether
through the organization or otherwise)
in grass roots lobbying if the
communication:

(A) States that the recipient should
encourage any nonmember to contact a
legislator or an employee of a legislative
body, or to contact any other
government official or employee who
may participate in the formulation of
legislation (but only if the principal
purpose of urging contact with the
government official or employee is to
influence legislation);

(B) States that the recipient should
provide to any nonmember the address,
telephone number, or similar
information of a legislator or an
employee of a legislative body; or

(C) Provides (or requests that the
recipient provide to nonmembers) a
petition, tear-off postcard or similar
material for the recipient (or
nonmember) to use o ask any
nonmember to communicate views to a
legislator or an employee of a legislative
body, or to any other government
official or employee who may
participate in the formulation of
legislation, but only if the principal
purpose of so facilitating contact with
the government official or employee is
to influence legislation. For purposes of
this paragraph (f)(8)(ii}{C), & petiticn is
provided for the recipient to use to ask
any nonmember to communicale views
if, for example, the petition has an entire
page of preprinted signature blocks.
Similarly, for purposes of this paragraph
{f)(8)(ii)(C), where a communication is
distributed to a single member and
provides several tear-off postcards
addressed to a legislator, the postcards
are presumed to be provided for the
member to use to ask a nonmember to
communicate with the legislator.

(7) Percentages of total distribution.
With respect tc a communication
described in paragraph (e)(1) of this
section—

(i} “Member percentage” means the
percentage of total distribution that
represents distribution of a single eopy
to any member;

(ii) “Nenmember subscribers
percentage” means the percentage of
total distribution that represents
distribution to nonmember subscribers
{including libraries); and

(iii) “All other distribution
percentage” means 100% reduced by the
sum of the member percentage and the
nonmember subscribers perceniage.

(8) Reasonable allocation rule. In the
case of lobbying expenditures for a
communication that also has a bona fide
nonlobbying purpose and that is sen!
only or primarily to members, an
electing public charity must make a
reasonable allocation between the
amount expended for the lobbying
purpose and the amount expended for
the nonlobbying purpose. See § 58.4911-
IHa)(2)(ii).

§ 56.4911-6 PRecords of lobbying and
grass roots expenditures.

(a) Records of lobbying expenditures.
An electing public charity must keep a
record of its lobbying expenditures for
the taxable year. Lebbying expenditures
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of which an organization must keep a
record include the following:

(1) Expenditures for grass roots
lobbying, as described in paragraph (b)
of this section;

(2) Amounts directly paid or incurred
for direct lobbying, including payments
to another organization earmarked for
direct lobbying, fees and expenses paid
to individuals or organizations for direct
lobbying, and printing, mailing, and
other direct costs of reproducing and
distributing materials used in direct
lobbying;

(3) The portion of amounts paid or
incurred as current or deferred
compensation for an employee's
services for direct lobbying;

(4) Amounts paid for out-of-pocket
expenditures incurred on behalf of the
organization and for direct lobbying,
whether or not incurred by an employee;

(5) The allocable portion of
administrative, overhead, and other
general expenditures attributable to
direct lobbying;

(6) Expenditures for publications or
for communications with members to
the extent the expenditures are treated
as expenditures for direct lobbying
under § 56.4911-5; and

(7) Expenditures for direct lobbying of
a controlled organization (within the
meaning of § 56.4911-10(c)) to the extent
included by a controlling organization
{within the meaning of § 56.4911-10(c))
in its lobbying expenditures.

(b) Records of grass roots
expenditures. An electing public charity
must keep a record of its grass roots
expenditures for the taxable year. Grass
roots expenditures of which an
organization must keep.a record include
the following:

(1) Amounts directly paid or incurred
for grass roots lobbying, including
payments to other organizations
earmarked for grass roots lobbying, fees
and expenses paid to individuals or
organizations for grass roots lobbying,
and the printing, mailing, and other
direct costs of reproducing and
distributing materials used in grass roots
lobbying;

(2) The portion of amounts paid or
incurred as current or deferred
compensation for an employee's
services for grass roots lobbying:

(3) Amounts paid for out-of-pocket
expenditures incurred on behalf of the
organization and for grass roots
lobbying, whether or not incurred by an
employee;

(4) The allocable portion of
administrative, overhead and other
general expenditures attributable to
grass roots lobbying;

(5) Expenditures for publication or
communications that are treated as

expenditures for grass roots lobbying
under § 56.4911-5; and

(6) Expenditures for grass roots
lobbying of a controlled organization
(within the meaning of § 56.4911-10(c))
to the extent included by a controlling
organization (within the meaning of
§ 56.4911-10(c)) in its grass roots
expenditures.

§56.4911-7 Affiliated group of
organizations.

(a) Affiliation between two
organizations. Sections 4911(f) (1)
through (3) contain a limited anti-abuse
rule for groups of affiliated
organizations. In general, the rule
cperates to prevent numerous
organizations from being created for the
purpose of avoiding the sliding-scale
percentage limitation on an electing
public charity's lobbying expenditures
(as well as avoiding the $1,000,000 cap
on a single electing public charity’s
lobbying expenditures). This is generally
accomplished by treating the members
of an affiliated group as a single
organization for purposes of measuring
both lobbying expenditures and
permitted lobbying expenditures. The
anti-abuse rule is implemented by this
§ 56.4911-7 and §§ 56.4911-8 and
56.4911-9. This § 56.4911-7 defines the
term “affiliated group of organizations"
and defines the taxable year of an
affiliated group of organizations. Section
56.4911-8 provides rules concerning the
exempt purpose expenditures, lobbying
expenditures and grass roots
expenditures of an affiliated group of
organizations, as well as rules
concerning the application of the excise
tax imposed by section 4911(a) on
excess lobbying expenditures by the
group. Section 56.4911-9 provides rules
concerning the application of the section
501(h) lobbying expenditure limits to
members of an affiliated group of
organizations. (For additional rules for
members of a limited affiliated group of
organizations (generally, organizations
that are affiliated solely by reason of
governing instrument provisions that
extend control solely with respect to
national legislation), see section
4911(f)(4) and § 56.4911-10).

(1) In general. For purposes of the
regulations under section 4911, two
organizations are affiliated, subject to
the limitation described in paragraph
(a)(2) of this section, if one organization
is able to control action on legislative
issues by the other by reason of
interlocking governing boards (see
paragraph (b) of this section) or by
reason of provisions of the governing
instruments of the controlled
organization (see paragraph (c) of this
section). The ability of the controlling

organization to control action on
legislative issues by the controlled
organization is sufficient to establish
that the organizations are affiliated; it is
not necessary that the control be
exercised.

(2) Organizations not described in
section 501(c)(3). Two organizations,
neither of which is described in section
501(c)(3), are affiliated only if there
exists at least one organization
described in section 501(c)(3) that is
affiliated with both organizations.

(3) Action on legislative issues. For
purposes of this section, the term
“action on legislative issues” includes
taking a position in the organization's
name on legislation, authorizing any
person to take a position in the
organization’s name on legislation, or
authorizing any lobbying expenditures, -
The phrase does not include actions
taken merely to correct unauthorized
actions taken in the organization's
name.

(b) Interlocking governing boards—{1)
In general. Two organizations have
interlocking governing boards if cne
organization (the controlling
organization) has a sufficient number of
representatives (within the meaning of
paragraph (b)(5) of this section) on the
governing board of the second
organization (the controlled
organization) so that by aggregating
their votes, the representatives of the
controlling organization can cause or
prevent action on legislative issues by
the controlled organization. If two
organizations have interlocking
governing boards, the organizations are
affiliated without regard to how or >
whether the representatives of the
controlling organization vote on any
particular matter.

(2) Majority or quorum. Except as
provided in paragraph (b) (3) or (4) of
this section, the number of
representatives of an organization (the
controlling organization) who are
members of the governing board of a
second organization (the controlled
organization) will be presumed
sufficient to cause cor prevent action on
legislative issues by the controlled
organization if that number either—

(i) Constitutes a majority of
incumbents on the governing board, or

(ii) Constitutes a quorum, or is
sufficient to prevent a quorum, for acting
on legislative issues.

(8) Votes required under governing
instrument or local law. Except as
provided in paragraph (b)(4) of this
section, if under the governing -
documents of an organization (the
controlled organization), it can be
determined that a lesser number of
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votes than the number described in
paragraph (b)(2) of this section is
necessary or sufficient to cause or to
prevent action on legislative issues; the
number of representatives of the
controlling organization who are
members of the governing board of the
controlled organization will be
considered sufficient to cause or prevent
action on legislative issues if it equals or
exceeds that number.

(4) Representatives constituting less
than 15% of governing board.
Notwithstanding paragraph (b} (2) or (3)
of this section, if the number of
representatives of one organization is
less than 15 percent of the incumbents -
on the governing board of a second
organization, the two organizations are
not affiliated by reason of interlocking
governing boards.

(5) Representatives. (i) This
paragraph (b)(5) describes members of
the governing board of one organization
(the controlled organization) who are
considered representatives of a second
organization (the controlling
organization). Under this paragraph
(b)(5), a member of the governing board
of a controlled organization may be a
representative of more than one
contrelling organization. A person with
no authority to vote cn any issue being
considered by the governing board is
not a representative of any organization.

(ii) A board member of one
organization (the controlled
organization) is a representative of a
second organization (the controlling
organization) if the controlling
organization has specifically designated
that person to be a board member of the
controlled organization. For purposes of
this paragraph (b}(5)(ii) and paragraph
(b)(5)(iii) of this section, a board
member of the controlled organization is
specifically designated by the
controlling organization if the board
member is selected by virtue of the right
of the controlling organization, under the
governing instruments of the controlled
organization, either to designate a
person to be a member of the controlled
organization's governing board, or to
select a persen for a position that
entitles the holder of that position to be
a member of the controlled
organization's governing board.

(iii) A board member of one
organization who is specifically
designated by a second organization, a
majority of the governing board of

which is made up of representatives of a

third organization, is a representative of
the third organization as well as being a
representative of the second
organization pursuant to paragraph
(b)(5)(ii) of this section.

(iv) A board member of one
organization who is also a member of
the governing board of a second
organization is a representative of the
second organization.

(v) A board member of one
organization who is an officer or paid
executive staff member of a second
organization is a representative of the
second organization. Although titles are
significant in determining whether a
person is a member of the executive
staff of an organization, any employee
of an organization who possesses
authority commonly exercised by an
executive is considered an executive
staff member for purposes of this
paragraph (b)(5)(v).

(c) Governing instrument. One
organization (the “controlling”
organization) is affiliated with a second
organization (the “controlled”
organization) by reason of the governing
instruments of the contolled
organization if the governing
instruments of the controlled
organization limit the independent
action of the controlled organization on
legislative issues by requiring it to be
bound by decisions of the other
organization on legislative issues.

{d) Three or more organizations
affiliated—(1) Two controlled
organizations affiliated. If a controlling
organization described in this section is
affiliated with each of two or more
controlled organizations described in
this section, then the controlled
organizations are affiliated with each
other.

(2) Chain rule. If one organization is a
controlling organization described in
this section with respect to a second
organization and that second
organization is a controlling
organization with respect to a third
organization, then the first organization
is affiliated with the third.

(e) Affiliated group of organizations—
(1) Defined. For purposes of the
regulations under section 4911, an
affiliated group of organizations is a
group of organizations—

(i) Each of which is affiliated with
every other member for at least thirty
days of the taxable year of the affiliated
group (determined without regard to the
election provided for in paragraph (e)(5)
of this section),

(ii) Each of which is an eligible
organization (within the meaning of
§ 1.501(h)-2(b)(1)), and

(iii) At least one of which is an
electing member organization (within
the meaning of paragraph (e)(4) of this
section).

Each organization in a group of
organizations that satisfies the

requirements of the preceding sentence
is a member of the affiliated group of
organizations for the taxable year of the
affiliated group.

(2) Multiple membership. For any
taxable year of an organization, it may
be a member of two or more affiliated
groups of organizations.

(3) Taxable year of affiliated group. If
all members of an affilialed group have
the same taxable year, that taxable year
is the taxable year of the affiliated
group. If the members of an affiliated
group do not all have the same taxable
vear, the taxable year cf the affiliated
group is the calendar year, unless the
election under paragraph (e)(5) of this
section is made.

(4) Electing member organization. For
purposes of the regulations under
section 4911, an “electing member
organization" is an organization to
which the expenditure test election
under section 501(h) applies on at least
one day of the taxable year of the
affiliated group of which it is a member.
For purposes of the preceding sentence
(and notwithstanding § 1.501(h)-2(a)),
the expenditure test is not considered to
apply to the organization on any day
before the date on which it files the
Form 5768 making the expenditure test
election.

(5) Election of member's year as
group’s taxable year. The taxable year
of an affiliated group may be
determined according to the provisions
of this paragraph (e)(5) if ll of the
members of the affiliated group so elect.
Under this paragraph (e){5), each
member organization shall apply the
provisions of section 501(h) and 4911,
and the regulations thereunder (unless
the regulations provide otherwise), by
treating its own taxable year as the
taxable vear of the affiliated group. The
election may be made by an electing
member organization by attaching to its
annual return a statement from itself
and every other member of the affiliated
group that contains: the organization's
name, address, and employer
identification number; and its signed
consent to the election provided for in
this paragraph (e)(5). The election must
be made no later than the due date of
the first annual return of any electing
member for its taxable year for which
the member is liable for tax under
section 4911{a), determined under
§ 56.4911-8(d). The election may not be
made or revoked after the due date of
the return referred to in the preceding
sentence except upon such terms and
conditions as the Commissioner may
prescribe.
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([} Examples. The provisions of this
section are illustrated by the following
examples.

Example (1). M, N, and O are eligible
organizations within the meaning of
§ 1.501{h}-2(b){1). Each has a governing
board made up of nine members. Five
members on the board of N are also members
of the board of M. N designates five
individuals from among its board, officers,
and executive staff members to serve on the
board of O. M is affiliated with N, N is
affiliated with O, and M is affiliated with O.

Example {2). X, an eligible organization,
kLas a board consisting of 10 members. Five
unaffiliated tax-exempt organizations each
designate two individuals to serve on the
governing board of X. A simple majority of
the beard of X is a quorum and may establish
X's position on legislative issues. X is not
affiliated with any of the five autonomous
organizations by reason of interlocking
governing boards.

Example (3). P and Q are eligible
organizations. The governing instruments of
Q state that it will not take a position on
legislation if P disapproves of the position. In
addition, there is regular correspondence
between P and Q with regard to positions on
legislation. P is affiliated with Q regardless of
whether P has ever vetoed a position taken
by Q.

Example (4). The governing board of
organization R resolves to adopt the position
taken on legislative issues by organization S.
R and § are eligible organizations and de not
have interlocking governing boards. The
governing instruments of R do not mention
organization S and do not indicate thatR is
10 be bound by the decisions of legislation of
any organization. R and S are not affiliated.

Example (5). Organization Z is bound,
under the terms of its governing instruments,
by the legislative positions of Organizatien Y.
Organization Y, however, is bound, under the
terms of its governing instruments, by the
legislative positions of Organization X.
Organization X is affiliated with Y and Z; Y is
affiliated with X and 2; and Z is affiliated
with X and Y.

Example (6). Organizations T and U have
interlocking boards of directors. T is the
controlling erganization. Organization V is
bound, under the terms of its governing
instruments, by the legislative positions of U.
T and V are affiliated because T may cause
or prevent action on legislative issues by U,
and V is bound by U’s action. If U were the
controlling erganization, T and V would be
affiliated as two organizations controlled by
the same organization.

Example (7). Organization A is described
in section 501(c)(4]. Mt is affiliated, as the
controlling organization, with organizations K
and L, both of which are described in section
501(c)(3) and are eligible to elect under
section 501(h). I K elects under section
501(h), K and L are an affiliated group of
organizations. Even though A is affiliated
with K and L, A is not a member of that
affiliated group of organizations because A is
not an eligible organization within the
meaning of § 1.501(h}-2{b}{1) (see § 56.4911-
7{e)(1) for the definition of which affiliated
organizations may be members of an
affiliated group of organizations).

Example (8). G, H, 1, and ] are eligible
organizations. G, H, and I have elected the
expenditure test under section 501(h). The
governing board of | has nine members.
Under the governing instruments of J,
organizations G, H, and I each designate
three members of the governing board of .
Also under the governing instruments of |,
action on legislative issues requires the
approval of any seven board members.
Because the three representatives of G may
prevent action on legislative issues, | is
affiliated with G. Similarly, ] is affiliated with
each of H and I. However, under none of the
rules of affiliation is G affiliated with H, or H
with I, or I with G. Therefore | is a member of
one affiliated group comprising G and J, of
another group comprising H and |, and of a
third group comprising I and J.

Example (9). Organizations C, D, and E
have been affiliated for many years and have
all elected the expenditure test. Each has a
taxable year ending July 31. For every day of
the year ending July 31, 1992, they were
eligible organizations, electing member
organizations, and affiliated with each other.
On no day of that year were they affiliated
with any other eligible organization having a
different taxable year. Therefore, the year
ending July 31, 1992, is the taxable year of the
affiliated group comprising C, D, and E.

§ 56.4911-8 Excess lobbying expenditures
of affiliated group.

(a) Application. This section provides
rules concerning the exempt purpose
expenditures, lobbying expenditures,
and grass roots expenditures of an
affiliated group of organizations, and the
application of the excise tax imposed by
section 4911(a) on the excess lobbying
expenditures of the group.

(b) Affiliated group treated as one
organization. Under section 4911(f), an
affiliated group of organizations is
treated as a single organization for
purposes of the tax impoesed by section
4911(a). For any taxable year of the
affiliated group, the group's lobbying
expenditures, grass roots expenditures,
and exempt purpose expenditures are
equal to the sum of the iobbying
expenditures, grass roots expenditures,
and exempt purpose expenditures,
respectively, paid or incurred by each
member during the taxable year of the
affiliated group. The lobbying and grass
roots nontaxable amounts for the
affiliated group for a taxable year are
determined under section 4911(c) (2) and
(4) and § 56.4911-1{c) and are based on
the sum of the exempt purpose
expenditures described in the preceding
sentence. The lobbying and grass roots
ceiling amounts for the affiliated group
for a taxable year are calculated under
§ 1.501(h)-3{c) (3) and (6) based upon
the nontaxable amounts determined
pursuant to the preceding sentence.

(¢) Tax imposed on excess lobbying
expenditures of affiliated group. The
excise tax under section 4911{a) is

imposed for a taxable year of an
affiliated group if the group has excess
lobbying expenditures. For any taxable
year of an affiliated group, the group's
excess lobbying expenditures are the
greater of—

(1) The amount by which the group's
lobbying expenditures exceed the
group's lobbying nentaxable ameunt, or

{2) The amount by which the group's
grass roots expenditures exceed the
group's grass roots nontaxable amount.

(D) Liability for tax—{1) Electing
organizations. As provided in this
paragraph (d). an electing member
organization is liable for all or a portion
of the excise tax imposed by section
4911(a) on the excess lobbying
expenditures of an affiliated group of
organizations. An organization that is
liable under this paragraph (d) is not
liable for any excise tax under section
4911 based on its own excess lobbying
expenditures. A member of the affiliated
group that is not an electing member
organization is not liable for any portien
of the excise tax that is imposed with
respect to the affiliated group.

(2) Tax based en excess lobbying
expenditures. Iif the excise tax imposed
by sectior 4911(a) on the excess
lobbying expenditures of an affiliated
group of organizations is based upon the
amount described in paragraph (c)(1) of
this section, and at least one electing
member has made lobbying
expenditures, each electing member
organization is liable for a portion of the
tax equal to the amount of the tax
multiplied by a fraction, the numerator
of which is the electing member
organization’s lobbying expenditures
paid or incurred during the taxable year
of the affiliated group, and the
denominator of which is the sum of the
lebbying expenditures of all electing
member organizations in the group paid
or incurred during the taxable year of
the affiliated group.

(3) Tax based on excess grass roots
expenditures. If the excise tax imposed
by section 4911(a) on the excess
lobbying expenditures of an affiliated
group of organizations is based upon the
amount described in paragraph (c){2) of
this section, and at least one electing
member has made grass roots
expenditures, each electing member
organization is liable for a portion of the
tax equal to the amount of the tax
multiplied by the fraction described in
paragraph (d}(2) of this section, except
that “grass roots expenditures” is
substituted for “lobbying expenditures.”

(4) Tax based on exempt purpaose
expenditures. If the excise tax imposed
by section 4911(a) on the excess
lobbying expenditures of an affiliated
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group of organizations is based upon the
amount described in paragraph (c)(2) of
this section, and if paragraphs (d)(2) and
(d)(3) of this section do not apply
because no electing organization has
made lobbying or grass roots
expenditures, respectively, each electing
member organization is liable for a
portion of the tax equal to the amount of
tax multiplied by a fraction the
numerator of which is the electing
member organization's exempt purpose
expenditures and the denominator of
which is the exempt purpose
expenditures of all the electing member
organizations in the affiliated group.

(5) Taxable year for which liable. An
electing member organization that is
liable for all or a portion of the excise
tax imposed by section 4911(a) on the
excess lobbying expenditures of an
affiliated group of organizations is liable
for the tax as if the tax were imposed for
its taxable year with which or within
which ends the taxable year of the
affiliated group.

(8) Organization a member of more
than one affiliated group. If, under this
paragraph (d), an organization is liable
for its taxable year for two or more
excise taxes imposed by section 4911(a)
on the excess lobbying expenditures of
two or more affiliated groups, then the
organization is liable only for the greater
of the two or more taxes.

(e) Former member organization. An
electing member organization that
ceases to be a member of an affiliated
group of organizations, the taxable year
of which is different from its own, must
thereafter determine its liability under
§ 56.4911-1 for the excise tax imposed
by section 4911(a) as if its taxable year
were the taxable year of the affiliated
group of which it was formerly a
member. An organization to which this
paragraph (e) applies that is liable for
the excise tax imposed by section
4911(a) is liable for the tax as if the tax
were imposed for its taxable year within
which ends the taxable year of the
affiliated group of which it was formerly
a member. The Commissioner may, at
the Commissioner’s discretion, permit
an organization to disregard the rules of
this paragraph (e) and to determine any
liability under section 4911(a) based
upon its own taxable year.

§56.4911-9 Application of section 501(h)
to affiliated groups of organizations.

(a) Scope. This section provides rules
concerning the application of the
limitations of section 501(h) to members
of an affiliated group of organizations
(as defined in § 56.4911-7(e)(1)).

(b) Determination required. For each
taxable year of an affiliated group of

organizations, the calculations
described in § 1.501(h}-3(b)(1) (i) and (ii)
must be made, based on the
expenditures of the group. If, for a
taxable year of an affiliated group, it is
determined that the sum of the affiliated
group's lobbying or grass roots
expenditures for the group’s base years
exceeds 150 percent of the sum of the
group’s corresponding nontaxable
amounts for the base years, then under
section 501(h), each member
organization that is an electing member
organization (as defined in § 56.4911-
7(e)(4)) at any time in the taxable year
of the affiliated group shall be denied
tax exemption beginning with its first
taxable year beginning after the end of
such taxable year of the affiliated group.
Thereafter, exemption shall be denied
unless (pursuant to § 1.501(h)-3(d)) the
organization reapplies and is recognized
as exempt as an organization described
in section 501(c)(3). For purposes of this
section, the term “base years” generally
means the taxable year of the affiliated
group for which a determination is made
and the group's three preceding taxable
years. Base years, however, do not
include any year preceding the first year
in which at least one member of the
group was treated as described in
section 501(c)(3).

(c) Member organizations that are not
electing organizations. An organization
that is a member of an affiliated group
of organizations but that is not an
electing member organization remains
subject to the “substantial part test”
described in section 501(c)(3) with
respect to its activities involving
attempts to influence legislation.

(d) Filing of information relating to
affiliated group of organizations—(1)
Scope. The filing requirements described
in this paragraph (d) apply to each
member of an affiliated group or
organizations for the taxable year of the
member with which, or within which,
ends the taxable year of the affiliated
group.

(2) In general. Each member of an
affiliated group of organizations shall

. provide to every other member of the

group, before the first day of the second
month following the close of the
affiliated group’s taxable year, its name,
identification number, and the
information required under § 1.6033-
2(a)(2)(ii)(k) for its expenditures during
the group’s taxable year and for prior
taxable years of the group that are base
years under paragraph (b). For groups
electing under § 56.4911-7(e)(5) to have
each member file information with
respect to the group based on its taxable
year, each member shall provide the

information required by the preceding
sentence by treating each taxable year
of any member of the group as a taxable
year for the group.

(3) Additional information required. In
addition to the information required by
§ 1.6033-2(a)(2)(ii)(k), each member of
an affiliated group of organizations must
provide on its annual return the group’s
taxable year and, if the election under
§ 56.4911-7(e)(5) is made, the name,
identification number, and taxable year
identifying the return with which its
consent to the election was filed.

(4) Information required of electing
member organization. In addition to the
information required by § 1.6033-
2(a)(2)(ii)(k) and paragraph (d)(3) of this
section, each electing member
organization (as defined in § 56.4911-
7(e)(4)) must provide on its annual
return—

(i) The name and identification
number of each member of the group,
and

(ii) The appropriate calculation
described in § 56.4911-8(d), if the
organization is an electing member
organization liable for all or any portion
of the excise tax imposed by section
4911(a).

(e) Example. The provisions of this
section may be illustrated by the
following example:

Example. (1) M, N, and O are affiliated
organizations under § 56.4911-7(a). M's
taxable year ends November 30, N's, January
31, and O's, June 30. On June 20, 1979, O files
Form 57868 to elect to be governed by the
expenditure test. M files Form 5768 in
December of 1978. Neither M nor O revokes
the election, and no organization makes the
election provided for in § 56.4911-7(e](5). M,
N, and O constitute an affiliated group of
organizations, the first taxable year of which
is the calendar year 1979.

(2) Because the organizations did not elect
under § 56.4911-7(e)(5) to use their own
taxable years as the group’s taxable years,
the expenditures of the affiliated group for its
first taxable year are the expenditures made
by M, N, and O during calendar year 1979,
and are reported by M, N, and O on their
returns for their taxable years within which
falls December 31, 1979. M reports the
expenditures of the affiliated group for 1979
on its return for its taxable year ending
November 30, 1980; and O, on its return for its
taxable year ending June 30, 1980. N is not an
electing member (as defined in § 56.4911-
7(e)(4)). Accordingly, under paragraph
(d)(3)(i) of this section, it reports the name
and identification number of each member of
the group.

(3) The following tables summarize the
expenditures by the affiliated group for the
calendar years indicated. None of the group's
lobbying expenditures for its taxable years
1979 through 1982 were grass roots
expenditures.
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TABLE |.—GROUP’S EXPENDITURES

nontatatie
amount

{20% % $400,000 =)
(20% x $300,000=)
{20% x $500,000 +
15% x $100,000=)
{20% % $500,000 =)

TABLE I.—EXPENDITURES OF M AND O

Exempt purpose
expendilures

M (o]

50,000

(4) For the affiliated group's taxable years
1979, 1980, 1981, and 1982, the group has
excess lobbying expenditures. Under section
4911(f)(1)(B) and § 56.4911-8{d). M and O, as
electing member organizations, are liable for
a portion of the 25 percent excise tax
imposed on the group's excess lobbying
. expenditures, based on their respective
shares of the lobbying expenditures of all
electing member organizations, For 1979, the
excess lobbying expenditures are $20,000
[$100,000 —$80,000). The tax is 25% of $20,000
or $5,008; M must pay $3.750 [($60.000/
$86,000) X $5,000 = $3,750), and O must pay
$1,250 {($20,000{$60,000) X $5,000 = $1,250).
For 1980, the tax is $10,000 and each must pay
$5,000. For 1981, the tax is $1,250, of which M
must pay $750 and O must pay $500. For 1982,
the tax is $30,000. M must pay $24,000 and O
must pay $6,000. M and O are not liable for
any separate 4911 excise lax that otherwise
would have been imposed en their separate
excess lobbying expenditures.

(5) Under § 56.4911-8(b), the group must
make the caleulation deseribed in § 1.501(h)-
3(b)(1) for each of the group's taxable years
1979 through 1982. The following illustrates
only the required calculation for the group’s
taxable year 1982, For its taxable year 1982,
the group must determine whether it normally
has made lobbying expenditures in excess of
its lobbying ceiling amount. The
determination takes into account the group’s
expenditures in base years 1979 through 1982.
The sum of the group’s lobbying expenditures
for the base years ($540,000] exceeds 150% of
the sum of the group’s lobbying nontaxable
amounts for the base years (150% X $355.000
= $532,500). Therefore, for its taxable year
1982, the group normally has made lobbying
expenditures in excess of its lobbying ceiling
amount. Under section 501(h) and § 56.4911-
9(b}, M is not exempt from tax under section
501(a) as an organization described in section
501fc)(3) for its taxable year beginning
December 1, 1983, and O is not exempf for its
vear beginning July 1, 19683. Whether N's
lobbying expenditures disqualify it for tax
exemption at any time after January 1, 1979,

is determined under the substantial part test
of section 501(c}(3).

(f) Cross reference. For other
provisions relating to members of an
affiliated group or organizations, see
§§ 56.4911-2(c)(4)(ii), 56.4911-4(c)(2),
56.4911-4(e), and 56.4911-5(f)(3).

§ 56.4911-10 Members of a limited
affiliated group of organizations.

(a) Scope. This section provides
additional rules for members of a
limited affiliated group of organizations,
as defined in paragraph (b] of this
section (relating generally to
organizations that are affiliated solely
by reason of provisions of their
governing instruments that extend
contrel solely with respect to national
legislation). Except as otherwise
provided in this section, §§ 56.4911-8
and 56.4911-9 do not apply to members
of a limited affiliated group. Thus, as
modified by this section, the regulations
under sections 501(h) and 4911 apply to
electing members of a limited affiliated
group individually. For example,

§§ 56.4911-2 through 56.4911—4, which,
by their terms, include amounts
described in paragraph (d} of this
section, are used in applying sections
501(h) and 4911 to controlling member
organizations (within the meaning of
paragraph (c] of this section). Except as
otherwise provided in this section,
members of a limited affiliated group
that are not electing organizations are
subject to the substantial part test.

(b) Members of limited affiliated
group. Fer purposes of section 4911, a
limited affiliated group consists of two
or more organizations that meet the
following requirements:

(1) Each organization is a member of
an affiliated group of organizations as
defined in § 56.4911-7(e);

(2) No two members of the affiliated
group described in paragraph (b](1) of
this section are affiliated by reason of
interlocking governing boards under
§ 56.4911-7(b}; and

(3) No member of the affiliated group
described in paragraph (b)(1) of this
section is, under its governing
instrument, bound by decisions of one or
more of the other such members on
legislative issues other than national
legislative issues.

Each organization in a group of
organizations that satisfies the
requirements of the preceding sentence
is a member of the limited affiliated
group.

(c) Controlling and controlled
organizations. For purposes of this
section, a member of a limited affiliated
group is a controlling member
organization if it controls one or more of
the other members of the limited
affiliated group, and a member of a
limited affiliated group is a controlled

“member organization if it is controlled

by one or more of the other members of
the limited affiliated group. For purposes
of the preceding sentence, whether an
organization controls a second
organization shall be determined by
whether the second organization is
bound, under its governing instruments,
by actions taken by the first '
organization on national legislative
issues,

(d) Expenditures of controlling
organization—{1) Scope. This paragraph
(d) applies to a controlling member
organization that has the expenditure
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test election in effect for its taxable
year. This paragraph (d) applies whether
or not the organization is also a
controlled member organization. In
determining a controlling member
organization's expenditures, no
expenditure shall be counted twice.

(2) Expenditures for direct lobbying. A
contrelling member organization for
which the expenditure test election is in
effect shall include in its direct lobbying
expenditures for its taxable year the
direct lobbying expenditures (as defined
in §§ 56.4911-2 and 56.4911-3) paid or
incurred with respect to national
legislative issues during such year by
each organizaticn that is 2 member of
the limited affiliated group and is
controlled (within the meaning of
paragraph (c) of this section) by such
controlling member organization.

(3) Grass roots expenditures. A
conirolling member organization for
which the expenditure test election is in
effect shall include in its grass roots
expenditures for its taxable year the
grass roots expenditures (as defined in
§§ 56.4911-2 and 56.4911-3] paid or
incurred with respect to national
legislative issues during such year by
each organization that is a member of
the limited affiliated group and is
controlled (within the meaning of
paragraph (c) of this section) by such
controlling member organization.

(4) Exempt purpose expenditures. The
exempt purpose expenditures of a
controlling member organization do not
include the exempt purpose
expenditures {other than lobbying
expenditures described in paragraphs
(d)(2) and (d)(3) of this section) of any
organization that is a controlled member
organization with respect to it.

(e) Expenditures of controlled
member. A conirolled member
organization that is an electing
organization but that does not centrol
(within the meaning of paragraph (c) of
this section) any organization in
limited affiliated group shall apply
sections 501(h) and 4911 and the
regulations thereunder without regard to
the expenditures of any other member of
the limited affiliated group.

(f) Reports of members of limited
affiliated groups—{1) Controlling
member organization’s additional
information en annual return. In
addition to the information required by
§ 1.6033-2(a)(2)(ii){k}, each controlling
member organization for which the
expenditure test election is in effect
must provide on its annual return the
name and identification number of each
member of the limited affiliated group.

(2) Reports of controlling members to
other inembers. Each controlling
member organization for which an

expenditure test election is in effect
must notify each member that it controls
of its taxable year in order for the
controlled organization to prepare the
report required by paragraph (f}(3) of
this section. Such notification must be
made before the beginning of the second
month after the close of each taxable
year of the controlling member for
which the election is in effect,

(3) Reports of controlled member
organization. Every controlled member
organization (whether or not the
expenditure test election is in effect with
respect to it) shall provide to each
member of the limited affiliated group
that controls it, before the first day of
the secend month following the close of
the taxable year of each such controlling
organization, its name, identification
number, and the lobbying expenditures
and grass roots expenditures on natignal
legislative issues incurred by the
controlled member organization.

(g) National legislative issues. The
term “national legislative issue" means
legislation, limited to action by the
Congress of the United States or by the
public in any national procedure. If an
issue is both national and local, it is
characterized as a national legislative
issue if the contemplated legislation is
Congressicnal legislaticn.

(h) Examples. The provisions of this
section are illustrated by the following
examples:

Example (7). Staté X has an income tax law
that uses definitions contained in the Internal
Revenue Code as it may be amended from
time to time, Legislation to change a
definition in the Internal Revenue Code is
pending in Congress. This is a national
legislative issue even though Congressional
ection may affect state law.

Example (2). Organization M takes a
position favoring approval by Congress of a
proposed amendment to the United States
Constitution. This is a national legislative
issue. After approval by Congrass and
submission to the states for ratification, the
proposed amendment ceases to be a national
legislative issue.

Example {3). N, O, and P are organizations
described in section 501(c)(3) that do not
have interlocking governing boards, within
the meaning of § 56.4911-7{b). N has elected
the expenditure test under section 501(h). By
virtue of the governing instruments of O and
P, any decision made by N on national
legislative issues (such as issues concerning
action on acts, bills, resolutions, or similar
items by Congress) binds both O and P.
Under their governing instruments, O and P
are not bound on any other izssues. Therefore,
N, O, and P constitute a limited affiliated
group. If P sends a series of letters and
pamphlets to members of Congress in support
of bill V, their cost will be included in N's
and P's expenditures for direct lobbying and
in N's and P's exempt purposes expenditures,
but will not be included in O's lobbying
expenditures. If N hires a lobbyist to solicit

support for bill V, the cost of hiring the
lobbyist will be includable enly in N's
lobbying expenditures. Any lobbying
expenditures incurred by either O or P on any
issue that is nol a national legislative issue
will not be included in N's lobbying
expenditures.

Example (4). Y is an electing organization
and a member of a limited affiliated group of
organizations. Y controls organizations A, B,
and C with respect to national legislative
issues but is not controlled by any other
organization.—Y's taxable year is the
calendar year. During 1982, A dissolves on
March 15th and D, also controlled by Y with
respect to national legislative issues, is
established on May 1st. For 1982 the Kmited
affiliated group comprises Y, A, B, C, and D.

Example (5). P, Q, R, and S are electing
organizations. The governing instruments of
Q require it to adopt the positions en national
legislative issues adopted by P. R is similarly
bound by Q's positions, R and S have
interlocking governing boards, within the
meaning of § 56.4911-7(b), but §'s governing
instruments do not require it to adopt the
position of any other organization on any
legislative issues. Under § 56.4911-7(e}(1), P.
Q, R, and S are members of an affiliated
group. Applying paragraph (b) of this secfion,
it is determined that (1) P, Q, R and 8 are
members of an affiliated group; and (2) R and
S are affiliated by reason of interlocking
governing boards. Accordingly, P, Q, Rand S
are not a limited affiliated group. Similarly, P,
Q, and R do not constitute a limited affiliated
group because they are members of an
affiliated group comprising P, Q, R, and 8,
two of whose members, R and S, are
affiliated by reason of interlocking governing
boards.

Example (6). T, U, V, and W are electing
organizations. The governing instruments of
U and V require them to adopt the positions
on national legislative issues edopled by T,
but do not require them to adopt the positions
of any organization on any other legislative
issues. The governing documents of W
require it to adopt the positions of V on all
legislative issues. Applying paragraph (b) of
this section, it is determined that (1) T, U, V,
and W are all members of an affiliated group:
(2) no two of T, U, V, and W are affiliated by
reason of interlocking governing boards; but
(3) W is bound, under its governing
instrument, by decisions of V on legislative
issues that are not national legislative issues.
Accordingly, T, U, V, and W do not constitute
a limited affiliated group. Similarly, T, U, and
V do not constitute a limited affiliated group.
T, U, V, and W are an affiliated group under
§ 56.4811-7.

§ 56.6001-1 Notice or regulations
requiring records, statements, and special
returns.

(a) In general. The provisions of
§ 53.6001-1 shall apply to any person
subject to tax under chapier 41, subtitie
D, of the Code, by treating each
reference to chapter 42 in § 53.6001-1 as
a reference to chapter 41.

(b) Cross references. See § 56.4911-8
for general information on records of
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lobbying expenditures, See §§ 56.4911-
§(d) and 56.4911-10(f) for information
that members of an affiliated group and
a limited affiliated group, respectively,
are to provide to other members of the
group and to the Internal Revenue
Service.

§56.6011-1 General requirement of
return, statement, or list.

Every organization liable for the tax
imposed by section 4911(a) shall file an
annual return with respect to the tax on
the form prescribed by the Internal
Revenue Service for that purpose and
shall include the information required
by the form and its instructions.

PART 602—0OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 18. The authority citation for part
602 continues to read as follows:

Authority; 26 U.S.C. 7805.

§602.101 [Amended]

Par. 18. Section 602.101(c) is amended
by inserting in the appropriate place in
the table “§ 56.4911 .. . . 1545-0052".
Fred T. Goldberg, Jr.,

Commissioner of Internal Revenue.

Approved: August 3, 1990,

Kenneth W. Gideon,

Assistant Secretary of the Treasury for Tax
Policy.

[FR Doc. 90-20516 Filed 8-30-90; 8:45 am])
BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 901

Alabama Abandoned Mine Land
Reclamation Plan Amendment

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior,

ACTION: Final rule,

SUMMARY: On April 25, 1990, the State of
Alabama submitted to OSM a proposed
amendment to its Abandoned Mine
Land Reclamation (AMLR) Plan. The
amendment would allow the State to
assume responsibility for an emergency
response reclamation program in the
State. After opportunity for public
comment and review of the amendment,
the Deputy Director for Operations and
Technical Services (OTS) of OSM has
determined that the Alabama
amendment meets the requirements of
the Surface Mining Control and

Reclamation Act (SMCRA) and the
Secretary's regulations at 30 CFR part
884. Accordingly, the Deputy Director at
OTS has approved the Alabama
amendment.

EFFECTIVE DATE: August 31, 1990.

FOR FURTHER INFORMATION CONTACT:
Robert A. Penny, Director, Office of
Surface Mining, Birmingham Field
Office, 280 West Valley Avenue,
Birmingham, Alabama 35209, Telephone
(205) 731-0953.

SUPPLEMENTARY INFORMATION:.

L. Background

Title IV of SMCRA, Public Law 95-87,
30 U.S.C. 1201 et seq., establishes an
AMLR program for the purposes of
reclaiming and restoring lands and
water resources adversely affected by
past mining. This program is funded by
a reclamation fee imposed upon the
production of coal. Lands and waters
eligible for reclamation are those that
were mined or affected by mining and
abandoned or left in an inadequate
reclamation status prior-to August 3,
1977, and for which there is no
continuing reclamation responsibility
under State/Tribe or Federal law. Title
IV of SMCRA establishes the conditions
under which State/Tribes may obtain
primary authority to implement this
reclamation program.

The Alabama AMLR plan was
approved on May 20, 1982 (47 FR 22062).
On April 25, 1990, Alabama submitted a
proposed amendment to the plan. An
approved State/Tribe AMLR plan can
be amended under the provisions of 30
CFR 884.15. Under these provisions, if
the amendment or revision changes the
objectives, scope, or major policies
followed by the State/Tribe in the
conduct of its reclamation program,
OSM must follow the procedures set out
in 30 CFR 884.14 in approving or
disapproving the amendment or revision
of a State/Tribe reclamation plan. OSM
has followed these procedures and
effective August 31, 1990 has approved
the Alabama AMLR amendment.

By letter dated April 25, 1990
(Administrative Record No. AL 452)
Alabama submitted an abandoned mine
land reclamation plan amendment
which allows the State to assume
responsibility for an emergency
response reclamation program in the
State. The amendment describes the
specific procedures which the State will
follow to investigate, reclaim and
document emergency reclamation
activities in the State. The amendment
also describes the reality and
environmental compliance activities
that will support this function of the

State's abandoned mine lands
reclamation program.

OSM published a notice of proposed
rulemaking on the Alabama amendment
and requested public comment on July 2,
1990 (55 FR 27255). The notice addressed
in detail the proposed amendment. Since
no public hearings were requested, none
were held. Comments received by OSM
on the amendment are discussed below:

11. Public Comment

The U.S. Army Corps of Engineers,
Mobile District, suggested that the
paragraph described landowner claims
for alleged damages caused by
emergency reclamation be clarified to
show that property owners would not be
responsible for any cost associated with
the emergency abatement work. ;

The U.S. Fish and Wildlife Service
requested that Alabama notify them of
any threatened or endangered species
affected by completed emergency
reclamation projects.

By letter dated June 21, 1890, OSM
contacted Alabama and suggested that
all comments be incorporated into the
proposed abandoned mine lands
reclamation plan amendment. A letter
dated August 2, 1990, from the State
Programs Administrator, Alabama
Department of Industrial Relations,
advised that OSM's reclamation had
been accepted and submitted a revised
narrative of the emergency response
reclamation program plan section. The
Deputy Director has determined that
these revisions are insignificant in
nature and accordingly require no
further public comment. All the
documents mentioned above are
available for public inspection at the
office listed under “FOR FURTHER
INFORMATION CONTACT".

Under SMCRA, OSM codifies the
approved requirements of individual
States, including decisions on State
reclamation plans and amendments
under parts 900 to 950 of 30 CFR
subchapter T. Provisions relating to
Alabama are found in 30 CFR part 901.

IIL. Deputy Director’s Findings

In accordance with section 405 of
SMCRA, OSM finds that Alabama has
submitted an amendment to its
Abandoned Mine Land Reclamation
Plan, subsequently revised and clarified,
and it has been determined, pursuant to
30 CFR 884.15, that:

1. The State provided adequate notice
and opportunity for public comment in
the development of the amendment and
the record does not reflect major
unresolved controversies.




