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(d) The failure of the Contractor or
subcontractor to comply in good faith with (1)
the clause of this contract entitled
“Utilization of Small Business Concerns and
Small Disadvantaged Business Concerns,” or
(2) an approved plan required by this clause,
shall be a material breach of the contract.

(End of clause)

252.219-7016 Liquidated Damages—Small
Business Subcontracting Plan (Defense
FAR Supplement Deviation).

As prescribed in 219.708(b){2), insert
the following clause:

LIQUIDATED DAMAGES—SMALL
BUSINESS SUBCONTRACTING PLAN
(DEFENSE FAR SUPPLEMENT
DEVIATION) (JUL 1920}

(a) “Failure to make a good faith effort to
comply with the comprehensive
subcontracting plan™, as used in this clavse,
means a willful or intentional failure to
perform in accordance with the requirements
of the comprehensive subcontracting plan
approved under the test program authorized
by section 834 of Pub. L. 101-189, or willful or
intentional action to frustrate the plan.

(b) If, &t the close of the fiscal year for
which the plan is applicable or at the close of
a subsequent fiscal year for which a
successor plan is applicable, the Contractor
has failed to meet its subcontracting goals
und the Contracting Officer decides in
accordance with paragraph (c) of this clause
that the Contractor failed to make a good
fuith effort to comply with its comprehensive
suboontracting plan, the Contractor shall pay
the Government liquidated damages in an
amount equal to the actual dollar amount by
which the Coritractor failed to achieve each
sabcontract goal.

(¢) Before the Contracting Officer makes &
final decision that the Contractor has failed
1o make such good faith effort, the
Contracting Officer shall give the Contractor
written notice specifying the failure and
permitting the Contractor to demonstrate
what good faith efforts have been made.
Failure to respond to the notice may be taken
as an admission that no valid explanation
exists, If, after consideration of all the
pertinent data, the Contracting Officer finds
that the Contractor failed to make a good
faith effort to comply with the comprehensive
subcontracting plan, the Contracting Officer
shall issue a final decision to that effect and
require that the Contractor pay the

Government liquidated damages as provided
in paragraph (b) of this clause.

(d) The Contracting Officer of the agency
that originally approved the comprehensive
subcontracting plan will exercise the
functions of the Contracting Officer under
this clause on behalf of all Department of
Defense departments and agencies that
awarded contracts covered by the
Contractor's comprehensive subcontracting
plan,

(e) The Contractor shall have the right of
appeal, under the clause in this contract
entitled Disputes, from any final decision of
the Contracting Officer.

(f) Liguidated damages shall be in addition
1o any other remedies that the Government
may have.

{End of clause)

252.223-7005 [Amended]

29. Section 252.223-7005 is amended
by revising the date of the clause to read
“{APR 1990)" in lieu of "“(JUL 1989)".

252.225-7006 [Amended]

30. Section 252.225-7008, paragraph
(a)(xi)(5) of the clause is amended by
removing “TSUS" and inserting
“Harmonized Tariff Schedule”.

31. Section 252.225-7023 is amended
by revising the reference “225.7008(d)"
in the introductory sentence to read
“225.7012-5(a)(1)"”; by revising the date
of the clause to read “(JUL 1990} in lieun
of “(JAN 1289)"; by revising paragraph
(a); by revising the first sentence of
paragraph (b); by revising the reference
in the last sentence of paragraph (c) to
read '225.7012-3" in lieu of “225.7008";
and by adding at the end of the section
an Alternate I, to read as follows:

252.225-7023 Restriction on Acquisition
of Foreign Machine Tools.
. L - - -

(a) Machine tools within the Federal
Supply Classifications (FSCs) listed in
(c) below, delivered as end items, shall
be of United States or Canadian origin.

{b) For purposes of this clause, a
machine tool shall be considered to be
of United States or Canadian origin if (1)
it is manufactured in the United States
or Canada and (2) the cost of its

components manufactured in the United
States or Canada exceeds fifty percent
(50%) of the cost of all its

components, * * *

- - . - -

Alternate I (July 1990)

As prescribed at 225.7012-5(a) (2) and
(3), substitute the following paragraph
for paragraph (a) of the basic clause:

(a) Machine tools within the Federal
Supply Classifications (FSCs) listed in
paragraph (c), to be delivered as an end
item or acquired by the Contracter on
behalf of the Government, and to which
title will vest in the Government, shall
be of United States or Canadian origin.

252.233-7000 [Amended]

32. Section 252.233-7000 is amended to
correct the clause date to read "(APR
1990)" in lieu of “(FEB 1980)".
252.252-7000 through 252.252-7003
| Removed]

33. Sections 252.252-7000 through
252.252-7003 are removed.

PART 253-FORMS

253.204-70 [Amended]

34. The list of forms following section
253.204-70 is amended by adding
between the listing *253.303-70-DD-
1423: Contract Data Requirements List"”
and the listing ““253.303-70-DD-1425 DD
Form 1425: Specifications and Standards
Requisition” the listings "253.303-70~
DD-1423-1 DD Form 1423-1: Contract
Data Requirements List (1 Data Item)”
and “'253.303-70-DD-1423-2 DD Form
1423-2: Contract Data Requirements List
(2 Data Itemsj".

Appendix L to Chapter 2 [Removed]
35. Appendix L to Chapter 2 is

removed.

Appendix P to Chapter 2 [Removed]

36. Appendix P to Chapter 2 is
removed.
|FR Doc. 90-16954 Filed 7-23-90; 8:45 am|
BILLING CODE 3610-01-M
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DEPARTMENT OF LABOR

Emgployment and Training
Administration

Proposed Reavised Policy on Use of
Vaiidity Generalization-General
Aptitude Test Battery for Selection
and Refeyral in Employment and
Training Programs

AGENCY: Employment and Training
Administration, Labor.

ACTION: Notice; request for comments.

SUMMARY: In the early 1980s, a new
experimental process for using the
General Aptitude Test Battery (GATB)
was introduced, The process is called
Validity Generalization (VG) or VG-
GATB (generalizing the validity of the
GATB across all jobs in the U.S.
economy). Concurrently, to reduce
adverse impact that testing has on
minority jobseekers in being selected for
referral to jobs; a score adjustment
procedure was also introduced called
within-group conversion.

In 1988, the Department of Justice
(DOJ) raised questions about within-
group scoring but agreed to withhold
legal action pending the outcome of a
special review of VG-GATB by the
National Research Council of the
National Academy of Sciences {(NAS).
Also, organizations representing groups
such as veterans and persons with
disabilities have expressed concerns
regarding the use of tests. The NAS
study endorsed the concept of VG and
indicated that the GATB compares
“quite well" with other tests. However,
the NAS recommended that, if the use of
VG-GATB would be continued, it
should not be the only referral method
used. The NAS report provided gualified
support for VG-GATB; however, it
provided little basis for resolving the
legal questions raised by DOJ. The NAS
report provided useful operational and
technical recommendations in areas
such as test validation methods,
additional forms of the GATB, “coach-
ability” and time limits, test security,
and norms. A number of these areas
have implications regarding fairness to
groups such as the less well-educated,
older workers, and persons with
disabilities.

Prudence counsels against further use
of GATB and similar tests in screening
for referral to employment until an
extensive 2-year research project
provides assurance that the Department
of Labor has the most scientifically valid
and reliable assessment instrument
possible. The GATB may still be used in
vocational counseling where the
counselee voluntarily agrees to such use.

If the policy is adopted as proposed,
there will be a 80-day period for States
now using VG-GATB to restructure their
operational procedures.

ETA is soliciting comments from the
public on its proposed policy directive
prior to its actual issuance. The
proposed directive is appended to this
notice.

DATE: Comments are invited on the
proposed revised policy. Comments
must be received by August 23, 1990.
ADDRESS: Comments shall be mailed to
Roberts T. Jones, Assistant Secretary of
Labor, Employment and Training
Administration, U.S. Department of
Labor, room N—4470, 200 Constitution
Avenue NW., Washington, DC 20210,
Attention: Director, U.S. Employment
Service.

FOR FURTHER INFORMATION CONTACT:
Robert A. Schaerfl, Director, U.S.
Employment Service, Employment and
Training Administration. Telephone:
(202) 535-0157 (This is not a toll-free
number).

Signed at Washington, DC, this 18th day of
July, 1990,

Roberts T. Jones,
Assistant Secretary of Labor.

Proposed Training and Employment
Guidance Letter

Subject: Revised Policy on Use of VG-
GATB for Selection and Referrai in
Employment and Training Programs

1. Purpose. To inform the employment
and training system of a Department of
Labor (DOL) policy decision to
discontinue the use of the General
Aptitude Test Battery (GATB) and all
State agency or commercial tests which
have adapted the GATB in part or in
whole for use in the selection and
referral of Employment Service (ES)
registrants or Job Training Partnership
Act (JTPA) program participants to
employer job openings.

2. References. None.

3. Background. For several decades,
the ES used special adaptations of the
GATB called Specific Aptitude Test
Batteries (SATH's) for selecting
applicants for job referral. Developed
for some 450 occupations, each SATB
consisted of the two to four
occupationally relevant aptitudes with
separate qualifying scores that were set
at a level such that they would
disqualify job applicants with ability
levels similar to the lower third of job
incumbents.

During the early 1980's, the U.S.
Employment Service (USES) pilot tested
a new use of the GATB for selecting
applicants for job referral. Called
Validity Generalization (VG), the new

procedure used the GATB to assess an
applicant’s relative potential for
occupational success in virtually any of
12,000 jobs described in the “Dictionary
of Occupational Titles.” Proponents of
the new VG research asserted that
employment tests were much more
generalizable than previously thought,
i.e., the same test was valid and could
be used for more than one job in-more
than one location and setting. Most of
the previously observed differences in a
given test’s ability to predict
performance from one job setting to
another were thought to be merely
statistical artifacts caused by small
sample sizes.

In 1981, USES began encouraging a
few State employment service agencies
(SESAs) to pilot the use of the GATB for
all job referrals and to rank candidates
according to test scores.

To avoid adverse impact when
SATB's were used; minority applicants
were referred to employers in proportion
to their relative numbers or ratio to
nonminorities in the local office
applicant pool. The same principle was
built into the VG selection process
through the method of within-group
scoring. Within each applicant group
{blacks, Hispanics and others), raw job
family scores are translated into
percentile scores based on that group's
score distribution. This results in the
same percentage of black and Hispanic
applicants receiving the same percentile
score as those persons in the “other”
category. By combining the percentile
scores of individuals in all groups and
selecting off the top of the list,
applicants are referred in approximate
proportion to their relative numbers or
ratio within the total applicant pool.

The VG-GATB system caught on fast
because of SESA and employer
confidence that it provided them with a
more productive workforce while at the
same time satisfying their desires to
comply with Equal Employment
Opportunity Commission (EEOC]) and
Office of Federal Contract Compliance
Programs (OFCCP) requirements. The
SESA response to the pilot program was
positive and the program (still denoted
as a “pilot”) epread to other States, now
numbering approximately 35. In some
States it is used in only one office, while
in others it is used on a Statewide basis.
In no office, however, is it being used as
the exclusive basis for all or even most
of the referral of workers to employers.
In virtually all cases experience and/or
education is also taken into account in
making referrals.

In 19886, the Department of Justice
(DOJ) raised guestions about within-
group scoring but agreed to withhold
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legal action pending the outcome of a
special review of VG-GATB by the
National Research Council of the
National Academy of Sciences (NAS).
The NAS provided qualified support for
VG-GATB; however, it provided little
basis for resolving the questions raised
by DOJ. The NAS evaluation provided
very useful information on the need for
operational and technical improvements
in VG-GATB.

Eagerness on the part of local ES
offices to serve employers with VG-
GATB in some instances led to a lack of
individual treatment for some of the ES
clients, especially older, low-literate, or
minority applicants, or persons with
disabilities. As a result of VG-GATB's
mass testing requirement, such
population groups can develop fear of
testing sufficient to cause them to avoid
the ES altogether, The NAS reported
that in one community, the experiment
with VG-GATB was cut short when the
applicant population, a largely minority
one, simply stopped using the
Employment Service. In addition, there
are many individuals who possess
demonstrated experience and license or
other credentials, who the NAS suggests
should not be required to take the
GATB.

NAS stressed that research was
needed to develop more alternate forms
of the GATB for retesting purposes and
to replace forms that may have been
compromised by falling into examinees’
hands. Because the NAS also found the
GATB tests to be too “speeded” (i.e., its
time limits were thought to be too short
relative to the length of its tests), more
research is needed to determine whether
such short time limits are making it
difficult for examinees to demonstrate
their true potential and whether such
short time limits encourage guessing as
a strategy to improve one's score.

Policy on Use of VG-GATB

After a length review of the findings
of the NAS review, ETA has concluded
that the use of VG and the GATB shall
be discontinued for employment
selection and referral of applicants,
even on a voluntary basis (but not for
counseling of applicants who voluntarily
take the test) while making NAS-
recommended corrections to the GATB
during & vigorous program of research.
Also to be discontinued is the use by ES
of other test batteries and assessment
packages, both public and private, that
are derived from VG-GATB. Such
instuments, which depend on the
validity of VG-GATB for their
legitimacy, are prohibited for use in
selection and referral of ES registrants
or JTPA program participants to

employer job openings until further
notice,

At the conclusion of the research
program, ETA will again review the VG-
GATB program to determine whether
there is basis for supporting a revised
VG-GATB program. The attached GATB
Research Plan provides a description of
the research needs which will be
addressed.

Although the new policy will not
permit the GATB (or VG) to be used for
selection/referral, this does not preclude
the GATB's continued use as a
counseling instrument—under the
following conditions:

* Testing will only be done for
counseling and assessment.

¢ Testing will only be done at an
individual's request, and individuals will
not be required to take tests.

» Testing will not be done at
employer's requests.

* Test results will be provided to the
individual only, not to employers.

* Test information is only for the
individual's confidential use, not
employer's use.

¢ Test information will be provided to
the individual in a structured
“counseling” session, permitting each
individual to make decisions about
occupational choice.

¢ Test results will not be used
independently; information about an
individual's experience, education,
licenses, training, etc., would be used to
develop career options with each
individual.

The suspension of the use of the
GATB for selection and referral does not
affect the use of other types of tests
commonly used by ES to screen
applicants for job referral purposes,
including the clerical proficiency tests
(typing, shorthand and spelling) which
may still be used in the referral process.

4, Public Release Plan. The DOL is
taking several steps to inform the public
of the need and rationale for this policy
decision, including meetings with
representatives of the Interstate
Conference of Employment Security
Agencies (ICESA), major affected
employers and employer organizations
and State agency personnel. Public
comments on this draft Training and
Employment Guidance Letter are being
solicited for a 30-day period from the
date of publication in the Federal
Register.

6. Action Required. The effective cut-
off date for the use of the GATB for
selection and referral purposes is 90
days after the issuance of this directive.
This date is designed to afford States
sufficient time to restructure local office
operations as appropriate and to modify

computer programs and procedures to
take into account the restrictions on the
use of GATB. Prior to the effective date,
all SESAs must see to it that affected
employers have been informed of the
Department's decisions concerning
restictions on the use of the GATB for
selection and referral purposes as of
that date. In addition, each SESA shall,
prior to the effective date, inform all
organizations or parties possessing State
release agreements for the use of the
GATB of the new policy restrictions on
its use.

6. Inquiries. Robert A. Schaerfl,
Director, U.S. Employment Service, (202)
535-0157.

Appendix—GATB Research Plan

The following projects are planned to
respond to the major issues raised
regarding the General Aptitude Test
Battery (GATB) in the report by the
National Academy of Sciences (NAS),
Fairness in Employment Testing:
Validity Generalization, Minority Issues,
and the General Aptitude Test Battery.

1. Improve validation methods and
accelerate the validation process. The
NAS report noted an unexplained
decline in GATB validities in the more
recent studies and somewhat lower
validities for blacks. It recommended
continuing work on measures of job
performance, better documentation of
recent validity research, and continuing
validation research to assure adequate
and current occupational coverage,
particularly for new and changed
occupations. A two year project is
proposed to: (1) Provide rigorous, user-
friendly documentation of all validation
research on the GATB and (2) extend
the state-of-the-art in validity research
through an exemplary validity study
which will address the concerns raised
in the NAS report (including concerns
regarding persons with disabilities,
older workers, illiterate workers, etc.)
and develop procedures for future
research. In addition, there will be a
further examination of optimal methods
of clustering jobs and weighting the
tests aimed at increasing validity and
possibly reducing score differences.

2. Reduce GATB score differences
among racial/ethnic groups.
Modification of the GATB itself does not
hold great promise for reducing score
differences, although some
modifications will be made and results
evaluated. (See 3. below) A more
promising approach appears to be
developing and evaluating additional
job-related assessment methods such as
biographical information (e.g., the
Individual Achievement Record
developed by the Office of Personnel
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Management), job knowledge
assessment instruments, measurements
of work values and attitudes. These
assessment methods could conceivably
have lower levels of group differences
and have potential for increasing the
validity of the referral process.

3. Maintain the GATB.

A. Develop additional forms of the
GATB. Operational forms of the GATB
should be replaced periodically to guard
against over-exposure and compromise
and to allow for more frequent retesting
on a different form of the test.
Improvements in the format and
appearance of the test booklets and
other materials are also needed. Test
questions will continue to be screened
for fairmess to various racial/ethnic, age,
and gender grovps.

B. Reduce susceplibility to coaching.
Changed scoring procedures to include a
penalty for wrong answers are needed
to reduce or eliminate the advantage of
guessing or answering at random,
Instructions to examinees will also need
to be changed. Care must be taken not
to change the meaning (validity) of the
test,

C. Reduce speededness of the GATB if
possible. "Speededness” is of concern

because of the possibility of achieving a
spuriously high score by answering, at
random, the items the person is unable
to consider in the time allowed.
Changed scoring procedures (see B.
above), and computerization of the
GATB (see 5. below) address this
concern. It seems advisable to also
investigate the possibility of reducing
the number of test questions or
extending the time limits. Care must be
taken to avoid operational problems or
changing the meaning of the test scores.
D. Develop standards for the physical
security of testing material. Currently
there are no instructions to GATB users
regarding the confidentiality and
security of testing material. Physical
security of tests is important because
widespread compromise could destroy
the value of a very expensive test form.
4, Develop New Norms. New norms
are needed to: (1) Determine the score
levels of different groups; (2) provide
information which will allow better
estimation of the true validity of the
GATB; and (3) provide more accurate
information to counselees regarding
their standing in relation to other
people. To meet these needs, norms on
both applicant and employed workers

will be required. This will require a
considerable amount of new test data,

5. Computerized GATB. Although not
a specific recommendation of the NAS
report, @ computerized version of some
or all parts of the GATB could address
several of the concerns noted in the
report and improve operational
efficiency. Potentially, a computerized
adaptive GATB could (1] reduce testing
time, (2) reduce the cost of testing, (3}
reduce or eliminate guessing, {4) reduce
or eliminate speededness, (5) reduce or
eliminate the test security problem, (6)
possibly improve testing accuracy, and
(7) open the possibility of different test
formats including essay and free
response.

8. Provide guidance on proper use of
the GATB. The only current guidance on
the proper use of tests is the requirement
to conform to applicable regulations
such as the Uniform Guidelines on
Employees Selection Procedures, The
NAS report made a number of
recommmendations regarding test use;
other general principles are embodied in
professional standards.

[FR Doc. 80-1724 Filed 7-23-90; 8:45 am)
BILLING CODE 4510-30-M
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ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Parts 302 and 355

[FRL 3635-3]
Reporting Continuous Releases of
Hazardous Substances

AGENCY: U.S. Environmental Protection
Agency (EPA).
AcTION: Final rule.

SUMMARY: Section 103(a) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended,
requires that the person in charge of a
vessel or facility from which a
hazardous substance has been released
in a quantity that is equal to or greater
than its reportable quantity (RQ) shall
immediately notify the National
Response Center (NRC) of the release.
Section 102(b) establishes an RQ of one
pound for hazardous substances, except
those substances for which RQs have
been established at other levels
pursuant to section 311(b)(4) of the
Clean Water Act. Section 102(a)
authorizes the U.S, Environmental
Protection Agency (EPA) to adjust RQs
for hazardous substances and to
designate as hazardous substances
those substances that, when released
into the environment, may present
substantial danger to the public health
or welfare or the environment. In
addition to the reporting requirements
under CERCLA, section 304 of the
Emergency Planning and Community
Right-to-Know Act (EPCRA) or Title III
of the Superfund Amendments and
Reauthorization Act of 1986 (SARA)
requires that releases of hazardous
substances in quantities equal to or
greater than their RQs (or one pound if a
reporting trigger is not established by
regulation) be reported to State and
local authorities.

Section 103(f)(2) of CERCLA provides
relief from the reporting requirements of
section 103(a) for a release of a
hazardous substance that is continuous,
stable in quantity and rate, and either is
a release from a facility for which
notification has been given under
section 103(c) or is a release for which
notification has been given under
section 103(a) for a period sufficient to
establish the continuity, quantity, and
regularity of the release. Section
103(f)(2) provides further that in such
cases, notification shall be given
annually or at such time as there is any
statistically significant increase in the
quantity released of any hazardous
substance. Relief from reporting under
section 103 also applies to notification

required under section 304 of SARA
Title IIL. This final rule presents the
Agency's interpretation of the section
103(f)(2) reporting requirements.
EFFECTIVE DATE: September 24, 1990.

The information collection
requirements contained in 40 CFR 302.8
and 40 CFR 355.40 have been approved
by the Office of Management and
Budget (OMB) and have been assigned
the control numbers 2050-0086 and
2050-0092.

ADDRESSES: The toll-free telephone
number of the National Response Center
is 800/424-8802; in the Washington, DC
metropolitan area, the number is 202/
267-2675.

The record supporting this rulemaking
is available for public inspection at the
U.S. Environmental Protection Agency,
Superfund Docket—Room 2427, 401 M
Street, SW., (0S-240), Washington, DC
20460 (Docket Number 103(f)CR). The
docket may be inspected between 9 a.m.
and 4 p.m. Monday through Friday,
excluding Federal holidays. To review
docket materials, you may make an
appointment by calling 202/382-3048.
The public may copy a maximum of 50
pages from any regulatory docket at no
cost. Additional copies cost $.20 per
page.

FOR FURTHER INFORMATION CONTACT:
Mr. Hubert Watters, Project Officer,
Response Standards and Criteria
Branch, Emergency Response Division
(0S-210), U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460, 202/382-2463; or the RCRA/
Superfund Hotline, 800/424-9348; in
Washington, DC, 202/382-3000. The
Telecommunications Device for the Deaf
(TDD) Hotline numbers are toll-free 800/
553-7672 or 202/475-9652 in the
Washington, DC metropolitan area.

To request a copy of the information
packet available on this regulation,
including further explanations of the
reporting requirements and an IBM-
compatible computer disk that may be
used to complete the written reports
required under today's final rule, contact
the RCRA /Superfund Hotline or the
Telecommunications Device for the Deaf
(TDD) Hotline at the numbers listed
above.

SUPPLEMENTARY INFORMATION: The
contents of today's preamble are listed
in the following outline:

L Introduction
A. Statutory Authority
B. Background of this Rulemaking
C. Organization of the Final Rule
1. Continuous Release Reporting
Requirements
A. General Requirements Overview
B. Key Concepts Included in the Final Rule
1. Continuous Releases

2. Stable in Quantity and Rate
3. Reporting Requirements
4. Statistically Significant Increases
C. Relationship to Reporting Under SARA
Title ITI
D. Multiple Concurrent Releases
E. Administrative Reporting Exemptions
[IL. Comments on the Federally Permitted
Release Rule
IV. Regulatory Costs
V. Summary of Supporting Analyses
A. Executive Order No. 12291
B. Regulatory Flexibility Act
C. Paperwork Reduction Act
List of Subjects

I Introduction
A. Statutory Authority

The Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA) (Pub. L. 96-510),
42 U.S.C. 8601 et seq., as amended by
the Superfund Amendments and
Reauthorization Act of 1986 (SARA)
(Pub. L. 99-499), establishes broad
Federal authority to respond to releases
or threats of releases of hazardous
substances from vessels and facilities.
Section 101(14) of CERCLA defines the
term "“hazardous substance” by
reference to other environmental
statutes with authority further granted
to the Administrator of the U.S.
Environmental Protection Agency (EPA)
to designate additional hazardous
substances under CERCLA section
102(a). The CERCLA list currently
contains 724 hazardous substances, plus
1500 radionuclides.

Section 102(b) of CERCLA establishes
RQs at one pound for releases of
hazardous substances except for those
substances for which RQs were
established at a different level pursuant
to section 311(b)(4) of the Clean Water
Act (CWA). Section 102(a) of CERCLA
authorizes the EPA Administrator to
adjust all of these RQs by regulation
(See 40 CFR 302.4). Sections 103(a) and
(b) of CERCLA require that, as soon as
the person in charge of a vessel or
facility has knowledge of a release of a
hazardous substance from such vessel
or facility in a quantity equal to or
greater than the RQ for that substance
that person shall notify the National
Response Center (NRC). This
notification informs the government of a
release so that government personnel
can evaluate the need for a field
response and undertake any necessary
response action in a timely fashion.
Under section 104 of CERCLA, the
Federal government may respond
whenever there is a release or a
substantial threat of a release of a
hazardous substance into the
environment. Response activities are to
be taken, to the greatest extent possible,
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in accordance with the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP) (40 CFR part
300}, which was developed originally
under the CWA and which has been
revised to reflect the responsibilities and
authority created by CERCLA.

Section 104{e}{2){B} of CERCLA gives
the Agency the authority fo reguire
persons who have or may have relevant
infermation to furnish information or
documents upon reasorable notice
relating to the nature or extent of a
release or threalened release of a
hazardous substance or pollutant or
contaminant at cr from a facility or
vessel, If consent is not granted
regarding any request for information or
documents made under section
104{e}2J(B}. the Agency may issve &
compliance order under section
104{e}(5).

Section 103{f}{2)} of CERCLA modifies
the general notification requirements of
section 103(a)} for certain releases.
Releases may be reported less
frequently than otherwise would be
required, if they are “continuous” and
“stable in gnantity and rate," and if
notification has been given under
section 103{a) “for a period sufficient to
establish the continuity, quantity, and
regularity” of the release.’ Section
102(f)(2) pertains only to releases that
are continuous and stable in guantity
and rate, and requires that reports be
made “annually, or at such a time as
there is any statistically significant
increase” in the quantity of the
hazardous substance released above
that previously reported or occurring.

In addition to reporting requirements
established by CERCLA, section 304 of
the Emergency Planning and Community
Right-to-Know Act (EPCRA] or Title ITI
of the Superfund Amendments and
Reauthorization Act of 1986 (SARA]
requires the owner or operator of certain
facilities to report releases of extremely
hazardous substances (EFSs] and
CERCLA hazardous substances to State
and local entities. SARA Title IIl section
304 netification must be given
immediately after a release of an RQ or
more (one pound or more if a reporting
trigger is not established by regulation).
The notification is to be given to the
community emergency coordinator for
each local emergency planning
committee (LEPC] for any area likely to
be affected by the release, and to the

! Section 105(f)(2) 2lso allows releases to be
reported less often if notification has been given
under section 103{c}, whick requires notification to
the Federal government of the existence of certain
facilities that are or have been nved for storage,
treetment, or disposal of hazardous substances but
do not have Resource Conservation and Reacovery
Act (RCRA} interim statos or s RCRA permit.

state emergency response commission
(SERC} of any State likely to be affected
by the release. SARA Title HI section
304 notification requirements apply only
to releases of EHSs and CERCLA
hazardous substances (defined at 40
CFR part 355 Appendices A and B and

§ 302.4, respectively] that have the
potential for off-site exposure.

Section 109 of CERCLA and section
325 of SARA Title IIf autharize EPA to
assess civil penalties for failure ta report
releases of hazardous substances that
equal or exceed their RQs. Section
103(b] of CERCLA, as amended
authorizes EPA to seck criminal
penalties for failure to report releases of
hazardous substances and for
submitting false or misleading
information in a notification made
pursuant to CERCLA section 103, and
establishes the maximum penalties and
years of imprisonment for violation of
the CERCLA section 103 reporting
requirements.

B. Background of this Rulemaking

On May 25, 1983, EPA published a
Notice of Proposed Rulemaking (NPRM]
(48 FR 23552} to clarify procedures for
reporting releases and to adjust RQs for
387 CERCLA hazardous substances. In
the preamble to the May 25, 1983 NPRM,
the Agency discussed the reporting
requirements for continuous releases
and specifically requested comments on
a number of issues, seeking information
that would enable EPA to develop a
system that imposed a minimal burden
on both the regulated community and
the government, while achieving the
underlying statutory objectives. The
reporting requirements for continuous
releases were discussed again in the
preamble to a final rule adjusting RQs,
published on April 4, 1985 (50 FR 13456).
EPA noted that due to the complexity of
the issues, the Agency would study the
continuous release reporting
requirements further and would not
promulgate, at that time, a regulation
related to continuous releases.

On April 19, 1988, EPA published a
proposed rule (53 FR 12808} presenting
the Agency's interpretation of section
103(f)(2) and responding to comments
made in response to the May 25, 1983
NPRM. The cfficial public comment
period for the April 19, 1988 proposed
rule ended on june 20, 1988. EPA
received a totel of 29 comment letters,
including three letters received after the
close of the official comment period. The
comments received together with the
Agency's responses, are contained in the
document, “Responses to Comments on
the April 19, 1988 Notice of Proposed
Rulemaking on Reporting Continuous

Releases of Hazardous Substances™
(Responses ta Comments), which is
available for inspection at the U.S.
Environmental Protection Ageney,
Seperfund Dacket—Room 2427, 401 M
Street, SW., Washington, DC 20460
(Docket Number 103(fJCR}.

Today, the Agency is promulgating the
final rule en reporting of continuous
releases. In preparing this rule, EPA
considered all of the public comments
submitted on the April 19, 1988 proposed
rule. These comments are addressed in
sections II-IV of this preamble. Section .
V pravides a summary of the analyses
supporting today's rule.

EPA notes that although relcases
claimed to be continuous may qualify
for reduced reporting under section
103(f}(2), such releases are not permitted

" nor are they necessarily risk-free. (See

the Notice of Propesed Rulemaking on
Reporting Exemptions for Federally
Permitted Releases of Hazardous
Substances (53 FR 27268; July 19, 1988}).
Also, other provisions of the Act may
apply even where CERCLA does not
require notification. For example, a
party responsible for releasing a
CERCLA hazardous substance that ig
not a federally permitted release is
liable for the costs of cleaning vp that
release and for any natural resource
damages, even if the release is not
subject to the notification requirements
of CERCLA. Similarly, proper reporting
of a release in accordance with section
103{a) or section 103{f}(2) does not
preclude liability for cleanup costs. The
fact that a release of a hazardous
substance is reported properly or that it
is not subject to the notification
requirements of CERCLA will not
preclade EPA or ather government
agencies from seeking reimbursement
under section 107 for the cost of cleanup
from parties responsible for the release,
or from pursuing an enforcement action
against those parties pursuant to section
106.

This rulemaking, therefore, should not
be interpreted as reflecting Agency
policy or the applicable law with respect
to other provisions of the Act.
Furthermore, all releases of CERCLA
hazardous substances, including
federally permitted releases, are subject
to liability provisions of State statutes,
commnon law, and Federal statutes other
than CERCLA.2

C. Organization of the Final Rule

Today’s final rule amends 40 CFR by
adding § 302.8. Section 302.8(a} provides
that ne notification is required for

# CERCLA section T14{a); see Senile Report Na.
96-848 (1980), p. 46.
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releases that qualify as continuous and
that are stable in quantity and rate,
except as provided in § 302.8(c). Section
302.8(b) provides definitions of terms
relevant to continuous release reporting.
Section 302.8(c) lists all of the
notification requirements for continuous
releases. Section 302.8(d) requires the
person in charge of a facility or vessel to
establish the continuity and stability of
the release and to notify the NRC by
telephone to alert government
authorities that the release will be
reported as a continuous release under
CERCLA section 103(f)(2). Section
302.8(e) requires the submission of an
initial written notification to the
appropriate regional EPA office to report
baseline release information. Section
302.8(f) requires that a one-time follow-
up report ® be submitted on the first
anniversary of the initial written report.
Subsequent reports, under § 302.8(g) and
(h) are required only when there is a
change in the release, and at such times
as there is an increase in the release
that is statistically significant as defined
in § 302.8(b). Initial written notification
and the subsequent one-time follow-up
notification are to be made under

§ 302.8(e) and (f) to the appropriate
Regional EPA office for the geographical
area where the releasing facility or
vessel is located.

Section 302.8(e) and (f) also lists the
information that must be submitted in
the initial written report and the follow-
up report, respectively, for each
substance that is claimed to qualify for
continuous release reduced reporting.
Section 302.8(j) provides that a copy of
the SARA Title III section 313 Toxic
Release Inventory form may be
submitted in lieu of an initial written
report or follow-up report and lists the
additional information that must be
included with the form. Section
302.8(g)(1) explains that if there is any
change in the source or composition of a
release, the release is considered a
“new" release for reporting purposes
and requires the submission of initial
telephone and written notifications.
Section 302.8(g)(2) and (3) describes the
notification required if there is a change
in any of the other information
submitted in the initial written
notification and/or follow-up
notification, other than a change in
source or composition. Section 302.8(h)
requires that notice of a statistically

2 The one-time follow-up report required under
CERCLA section 103(f)(2) for releases claimed to be
continuous does not take the place of, and should
not be confused with, the written notice that is
required under SARA section 304(c) to provide
SERCs and LEPCs with additional information on
episodic releases reported under SARA section
304(b).

significant increase be made to the NRC
and the release be identified as a
statistically significant increase in a
continuous release. Section 302.8(k)
explains that the person in charge may
rely on engineering estimates, the
operating history of the facility or
vessel, or any currently available
release data to support the notifications
required in § 302.8(c), and provides that
documentation supporting the
continuous reledse determination and
all notifications and evaluations shall be
kept on file for one year at the facility
or, in the case of a vessel, at an office in
the United States in a port of call or
place of regular berthing. The
documentation must be made available
to EPA upon request to enforce the
requirements of § 302.8, Section 302.8(1)
explains the reporting requirements for
multiple concurrent releases under
today's rule.

Today's rule also amends 40 CFR part
355 to identify the SERC and LEPC as
the recipients of the initial continuous
release reports, reports of statistically
significant increases, and reports of
changes in the source, composition, or
normal range of the release, and to
indicate that continuous releases are
otherwise exempt from SARA Title III
section 304 emergency release
notification. 40 CFR part 355 also
provides references to today's changes
to 40 CFR part 302. (For further
explanation of the relationship of SARA
Title III section 304 notification to
CERCLA section 103 reporting, see
section I1.C of today's preamble.)

IL Continuous Release Reporting
Requirements

A. General Requirements Overview

CERCLA notification provisions
create a reporting process that informs
government officials of releases that
require immediate evaluation to
determine the need for response action.
The RQ reporting triggers are not in
themselves assessments of the risk
associated with releases of hazardous
substances. The actual hazards will
vary with the circumstances of the
particular release, and many factors
other than the size of the release could
influence the government's response.

Accordingly, the primary purpose of
CERCLA'’s notification requirements is
to alert government officials to releases
that may require timely and proper
response action in order to prevent or
mitigate damage to public health or
welfare or the environment. The purpose
of section 103(f)(2) is to reduce
unnecessary release notifications.
Section 103(f)(2) contemplates that, in
general, if a release is continuous and

stable in quantity and rate, Federal
officials should not have to be notified
each time the release occurs to decide
whether a response is needed. Thus,
instead of reporting every release that
equals or exceeds the RQ as it occurs,
the person in charge of a vessel or
facility is allowed to report less often for
continuous and stable releases.

Nevertheless, government response
authorities will continue to need some
notification of hazardous substance
relcases that equal or exceed their RQs
on a continuous basis. Today's rule,
therefore, requires four kinds of
notification of a continuous release: (1)
Initial telephone and written
notifications; (2) a written follow-up
report to the appropriate EPA Regional
Office on the first anniversary of the
initial written notification; (3)
notification of changes in the source or
composition of the release or other
submitted information; and (4)
immediate reports of any statistically
significant increase (SSI) in the release.
Under today's rule, an SSI is defined as
a release, within a 24-hour period, that
exceeds the upper bound of the'
previously reported normal range of the
release. The normal range is defined as
the range of releases (in pounds or
kilograms) reported or occurring over
any 24-hour period under normal
operating conditions during the previous
year. An SSI in the release must be
reported to the NRC, SERC, and LEPC as
soon as the person in charge has
knowledge that the release has
occurred.

An annual evaluation of each
hazardous substance release being
reported under the provisions of today's
final rule must be made within 30 days
of the anniversary date of the initial
written notification, The annual
evaluation must consider and verify the
information concerning the release
during the period since the submission
of the follow-up report or previous
annual evaluation. No further reporting
is required, however, unless a change
has occurred in the composition or
source(s) of the release or in other
submitted information. The type of
notification required when a change in
the release occurs varies according to
the nature of the change. (Reporting
requirements for changed releases under
40 CFR 302.8(h) are described in section
11.B.3 of today's preamble.)

Notification must be made by: (1) The
owner or operator of a facility for which
initial notification of the release has
been provided under section 103(c), or
(2) the current person in charge of the
vessel or facility for which the initial
notification was made under section
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103(a) and for which the initial written
report was made establishing the
continuity, stability, and regularity of
the release. The person in charge of the
veesel or facility, of course, always has
the option of reporting continuous
releases under CERCLA section 103(a)
and SARA Title Il section 304 as they
OCCUr.

Reporting under section 304 of SARA
Title III is closely tied to reporting under
CERCLA section 103. All releases of
CERCLA hazardous substances,
including EHSs that are also CERCLA
hazardous substances, that must be
reported under CERCLA section 103(a)
must also be reported to SERCs and
LEPCs under the provisions of SARA
Title IlI section 304, if the releases have
a potential for off-site exposure.
Releases of other EHSs, that are not
CERCLA hazardous substances; must be
reported to SERCs and LEPCa if they
occur in a manner that would require
notification under CERCLA section
103(a). Similarly, releases exempt from
reporting under CERCLA section 103(a),
such as federally permitted releases, or
releases subject to reduced reporting
requirements under CERCLA section
103(f)(2), are not subject to SARA Tille
I section 304 reporting.

Owners and operators of facilities
subject to the notification requirements
of SARA Title Il section 304 must
qualify releases as continuous and
stable under today's definitions by
submitting initial telephone and initial
written notifications to SERCs and
LEPCs. The CERCLA section 103(f}{(2)
one-time follow-up report does not apply
to facilities subject to the provisions of
SARA Title IIl section 304 and,
therefore, the owners and operators of
such facilities are not required to submit
this follow-up report on continuous
releases to the SERC or LEPC. EPA,
however, will make the information in
the continuous release follow-up reports
available to the SERCs and LEPCs,
should they wish to receive it.

B. Key Concepts Included in the Final
Rule

1. Continuous Releases

Under today's final rule, EPA defines
“continuous” as a release that occurs
without interruption or abatement or
that is routine, anticipated, and
intermittent during normal operations or
treatment processes.

In the April 19, 1988 proposed rule,
EPA proposed to define “continuous” as
a release that ig (1) continuous without
interruption or abatement; (2)
continuous during operating hours; or (3}
continuous during regularly-occurring
batch processes. The period over which

relcases were to be evaluated was 24
hours.

EPA indicated in the April 19, 1988
NPRM, however, that it was aware of
situations in which certain routine,
anticipated, intermittent releases are
predictable and stable with respect to
quantity, rate, and time of occurrence.
EPA listed as examples releases that are
stable in quantity and rate and that
result from (1) production of a batch of a
substance at the same time every week;
(2) startup of a machine every workday
morning and its shutdown every
workday evening; and (3) uge of a
hazardous substance at a facility every
day or at the same time every week. The
Agency staled that it believed that per-
occurrence reporting of such releases
would not enhance the ability of the Qil
and Hazardous Substances Coordinator
(on-scene coordinator or OSC) to
determina whether a field response is
necessary. Consequently, EPA indicated
in the April 19, 1988 proposed rule that it
would consider allowing these routine,
anticipated, intermittent releases to be
deemed “continuous” releases and thus
subject to the reduced reporting
requirements of section 103(f)(2).

The Agency described and solicited
comments on two options under which
routine, anticipated, intermittent
releases that are predictable and stable
in quantity, rate, and time of occurrence
would qualify for the reduced reporting
requirements under section 103(f)(2).
Under the first option, the Agency
proposed fo grant an administrative
exemption from section 103(a) reporting
for such releases on the basias that
response officials would not need
information about routine, anticipated,
intermittent releases on a per-
cccurrence basis. Thus, such releases
would not be defined as “continuous”
releases, but would be subject to
analogous requirements pursuant to
EPA's general rulemaking authority
under CERCLA. Under the second
option, EPA proposed to define
“continuous’ to include these routine
releases. The effect of both options

would be the same: Routine, anticipated,

intermittent releases that are
predictable and stable in quantity and
rate would be subject te reduced
reporting requirements,

EPA received twenty letters
containing comments on the proposed
definition of “continuous." All of the
commenters stated that routine,
anticipated, intermittent releases that
are incidental to normal plant
operations should be considered
“continuous” releases, The commenters
stated that, based upon the operating
history of a plant, a number of routine
releases from various kinds of normal

plant operations and processes are
anticipated in the normal course of
operations and ere predictable in terms
of quantity, quality, nature, and
frequency of occurrence. Examples
provided by commenters include
releases associated with: batch
processes; shutdowns for scheduled
maintenance; catalyst changeouts;
loading and unloading; decompression
of pressure vessels; drawing off of liquid
at regular intervals during a production
process; venting that occurs each time a
storage tank is filled; removal of fly ash
or dust from pollution control devices;
and cyclical operations at production
facilities, Most of these commenters
urged the Agency to define “continuous™
to include such releases rather than
creating an administrative exemption.
EPA agrees with the commenters that
routine, anticipated, intermittent
releases incidental to normal plant
operations or treatment processes could
have a high degree of regularity and
predictability associated with them,
Routine, anticipated, intermittent
releases that are also stable in quantity
and rate do not require per-occurrence
reporting to the NRC. Expanding the
definition of continuous to include such
releases is consistent with the
fundamental purpose of CERCLA
section 103(a) reperting reguirements,
which is to alert government response
officials to releases that require
immediate evaluation to determine
whether a field response may be
necessary. A release that occurs in the
course of normal operations or
treatment processes and is predictable
and regular in terms of frequency,
quantity, and rate does not require
immediate evaluation. The initial
notifications and the follow-up report,
combined with immediate notification of
SSIs will provide response authorities
sufficient information to evaluate and
respond to the release, if neceseary.
Morecver, EPA interprets the term
“continuous” as used in section 103(f)(2)
as distinguishing releases that are
routine and regular from releases that
are episodic and variable. Thus, the
term “continuous” encompasses
releases that are routine, anticipated,
intermittent releases, as well as releases
that are uninterrupted. In the final rule,
therefore, the Agency has defined
“continuous” to include such releases.
Also, EPA believes that releases that are
confinuous during operating hours or
regularly-occurring batch processes are
routine, enticipated, intermittent
releases and, therefore, it is not
necessary to list these two types of
releases as separate parts of the
definition of continuous. Accordingly,
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the definition in today’s final rule does
not include the descriptions of these
releases.

Episodic releases, such as those
associated with accidents, emergency
shutdowns, or pipe ruptures, however,
are not rentine or regular and do not
come within the definition of
continuous. Such releases in an RQ or
more must be reported to the NRC,
SERC, and LEPC as soon as the person
in charge is aware that they have
occurred.

Many commenters objected to what
they perceived as a focus in the
proposal on the time of the occurrence
of an intermittent release rather than the
timing of the release. Commenters noted
that certain batch processes occur at the
same point in a predictable sequence,
but do not occur necessarily at the same
time of day or on the same day of the
week. One commenter cited the example
of pharmaceutical manufactoring
processes that may occur once every 32
hours, rather than at an exact time
within a 24-hour or week-long period.
Other batch operations, according to the
commenter, vary in duration, depending
on the specific characteristics of the
product and the size of the order.
Releases from these kinds of processes,
the commenters concluded, although
predictable in terms of timing rather
than time, are the kinds of routine,
anticipated releases that should come
within the definition of continuous.

EPA agrees with the comment that it
is not necessary for a release that
otherwise satisfies the definition of
continuous to always occur at the same
time. Under today’s final rule, a release
that is predictable with respect to timing
is a release that recurs either at a
specified time, or at a specific interval,
or in association with an anticipated
event. In order to qualify a release as
“continuous™ under today's final rule,
therefore, the person in charge must
describe in the initial written report and
one-time follow-up report the pattern of
continuity, including a description of the
timing of the release in terms of the
frequency of the release and the fraction
of the release from each release source
and the period during which it occurs.
Under today's final rule, for example, a
hazardous substance release may be
continuous if it occurs during & process
that is run infrequently but at
anticipated intervals that depend on the
market demand for a product. Thus, the
final rule is sufficiently flexible to
encompass emissions, such as those
from batch processes described above,
that are predictable in terms of timing,
but do not necessarily occur at the same
time of week or month.

2. Stable in Quantity and Rate

In order for a release to qualify for
reperting under CERCLA section
103(f)(2). the person in charge of a
facility or vessel must not only
demonstrate that the release comes
within the definition of continuous, but
also that the release is stable in quantity
and rate, In the April 19, 1988 proposed
rule, EPA discussed quantitative and
qualitative indicators for determining
that releases are “stable in quantity and
rate.” Because of the many different
types of releases, and the variation in
the types of facilities that may be
releasing hazardous substances in a
manner that could be defined as
continuous, EPA determined that
quantitative measures for complying
with this statutory requirement, such as
a predetermined percentage variation
from the mean, would be difficult to
establish and insafficiently flexible.
Accordingly, in the April 19, 1988 NPRM,
the Agency proposed and solicited
comments on a qualitative measure
under which a qualifying release would
have a "predictable quantity and rate
during normal operations” and would
not be “the result of malfunction or
upset conditions.” The Agency also
solicited comments and supporting data
on other qualitative and quantitative
measures that might be appropriate,
Commenters, on the whole, endorsed
EPA's qualitative approach to the
“stable in quantity and rate"
requirement. EPA has maintained a
qualitative approach in today's final
rule, and is defining “stable” as
“predictable and regular.”

Among other things, today's rule
allows the person in charge of a facility
or vessel to develop the basis for
claiming that a release is continuouns
and stable in quantity and rate. A brief
statement of the basis must be provided
in the initial written and follow-up
reports, and should include such factors
as the pattern of the reiease (e.g.,
whether the release is uninterrupted or
is an intermittent release, and whether
the release results from an operating
procedure, a batch process, or other
operating activity). The statement
should also describe the source of the
extreme values of the normal range of
releases. For example, during the year,
the minimum quantity of a release of a
hazardous substance may be the result
of one batch process, whereas the
maximum quantity of a release results
from another process.

A commenter supported EPA’s
proposal to allow the person in charge
to develop the basis for asserting
continuity and stability, but stated that
if EPA determines that the basis is

inadequate, the Agency should mitigate
penalties for failure to notify under
section 103(a] in consideration of the
good faith effort on behalf of the person
in charge. The Agency acknowledges
that the non-quarititative definitions of
continuous and stable in quantity and
rate rely on the professional judgment of
the person in charge of a facility or
vessel to make and sapport the initial
determination that a release is
continuous and stable in quantity and
rate. Nonetheless, information submitted
to the NRC, the EPA Regicn, SERC, and
LEPC is subject to review and
verification, and the Agency may
require modification, clarification, or
additions. Penalties for failure to notify,
if appropriate, will be imposed taking
into account ali factors related to the
issue. The Agency agrees, however, that
if a good faith effort is made by the
person in charge to act in accordance
with the definitions of continuous and
stable in quantity and rate, and il the
person in charge has also complied with
the other requirements of the continuous
release reporting regulation and other
pertinent regulations, that these facts
may be considered when determining
any potential penalties.

Some commenters urged EPA not to
equate stability with uniformity, or a
constant rate of release. These
commenters stated that predictability
should be the primary criterion for
determining whether a release is stable
in quantity and rate. One commenter
noted that there are many predictable
releases that follow a decreasing rate of
release over time. The commenter cited
the example of the rate of release from a
pressurized batch reactor where the rate
is likely to be greatest at the beginning
of the process, when the pressure is
highest, and then to decline as the
pressure decreases, until the system is
stabilized. This commenter observed
that, although the rate of such fugitive
emissions is not strictly uniform, it is
predictable in the sense that the rate
and amount of release vary in basically
the same manner each time the
decompression occurs or the process is
operated.

Another commenter provided the
example of fugitive emissions from
valves that occur at different rates over
the course of a production cycle as the
pressure inside the system changes.
These emissions can be calculated on a
statistically sound basis, the commenter
stated, because the owner or operator
knows that historically a given number
of valves will release a given amount of
a hazardous substance over the course
of a year.
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The Agency agrees that releases need
not be uniform in quantity and rate of
emission in order to be considered
stable. Predictability and regularity are
the criteria set forth in 40 CFR 302.8(b)
that define the “stable in quantity and
rate” requirement. Thus, emissions such
as the releases described by the
commenters, if they are predictable and
regular, may qualify for reporting under
CERCLA section 103(f){2).

Several commenters stated that
releases from malfunctions should
qualify for reduced reporting under
section 103(f)(2) because malfunctions
such as leaking valves are continuous
during certain processes and occur with
a certain statistical regularity. Other
commenters disagreed, stating that
malfunctions are abnormal releases that
are not routine or anticipated under
normal operating conditions. The
Agency believes that it is not possible to
define releases from malfunctions with
sufficient precision to determine, by
definition alone, whether they qualify
for reporting under section 103(f)(2).
Some such releases may qualify,
whereas others may indicate a problem
at the facility or vessel. The
determinative question is whether such
releases are both continuous and siable
in quantity and rate under the
definitions in today's final rule, To
ascertain whether the release, including
a “malfunction,” is “continuous," the
person in charge must determine
whether, under the regulatory definition,
it (1) occurs without interruption or
abatement, or (2) is routine, anticipated,
intermittent, and incidental to normal
plant operations or treatment processes.
If the release falls within the regulatory
definitions of continuous, the person in
charge must make a further
determination that the release is stable
in quantity and rate, i.e., predictable and
regular in amount and rate of emission.
For example, fugitive emissions or
releases from valves or pump seals may
qualify for reporting under section
103(f)(2) if they come within the
definitions of continuous, and are
regular and predictable in the amount
and rate of emissions. Determinations
about specific releases must be based
on professional judgment and
knowledge of the operating history of
the facility or vessel.

In the initial written report and the
follow-up report, the person in charge
must include the frequency of such
releases from each release source and
the period over which they occur. For
example, the reports may include a
statement that a release from a valve
occurs every 32nd hour, i.e., whenever a
certain batch process is run, or that a

release occurs four times a year, all
during the month of May, or that a
release occurs throughout the year on a
monthly basis, whenever a certain
activity occurs.

Releases that are unanticipated,
episodic events, such as spills, pipe
ruptures, equipment failures, emergency
shutdownas, or accidents would not
qualify for the reduced reporting
requirements of section 103(f)(2).
Although some of these releases may
occur with some statistical frequency,
episcdic events are not incidental to
normal operations and, by definition,
are not continuous or anticipated, and
are not sufficiently predictable or
regular to be stable, and therefore do
not satisfy the statutory requirements of
section 103(f}(2). Such releases,
therefore, must be reported on a per-
occurrence basis under section 103(a).

One commenter stated that the
proposed definition was too narrow and
suggested that EPA should define
“gtable in quantity and rate” solely by
reference to the definition of
“gtatistically significant increase.” In
this commenter’s opinion, any release
that is not an SSI should be considered
“stable in quantity and rate,” whether it
results from a malfunction or from
normal operations,

The Agency does not agree. A release
must be established as “continuous”
and “stable in quantity and rate” before
it may be reported under section
103(f)(2). To qualify a hazardous
substance release for reduced reporting
under today's final rule, the person in
charge must establish the continuity and
stability of the release and must submit
initial telephone and written ;
notifications to the NRC, the EPA
Region, the SERC, and the LEPC. After
initial notifications have been made, the
person in charge of the facility or vessel
can limit reporting to the follow-up
report and reports of SSis.

In addition, although some
malfunctions incidental to normal
operations may qualify as continuous
and stable in quantity and rate under
the definitions in today’s final rule,
others are unanticipated, episodic
releases, such as pipe ruptures or
emergency shutdowns. Although the
amount of the hazardous substance
released may be less than the upper
bound of the reported normal range,
these releases are outside the scope of
the continuous release reporting
regulation and must be reported on a
per-occurrence basis under CERCLA
section 103(a) and SARA Title Il
section 304. For these reasons, EPA does
not agree that a release that is “stable in

quantity and rate” can be defined as
any release that is not an SSL

3. Reporting Requirements

Congress intended, in CERCLA
section 103(f)(2), to reduce otherwise
applicable reporting requirements for
continuous releases, but did not intend
to eliminate them entirely. Accordingly,
today’s final rule requires an initial
telephone and written notification, a
one-time follow-up report on the first
anniversary of the submission of the
initial written notification, and reports
of SSIs in continuous releases. Also,
changes in information submitted in the
initial notifications or the follow-up
report may require notification to the
appropriate authorities.

Initial telephone notification under the
authority of CERCLA section 103({)(2)
and SARA Title Il section 304(b)
notifies government authorities of the
intent of the person in charge of the
facility or vessel to establish the release
as continuous and stable in quantity and
rate under the definitions in today's
final rule. The initial telephone
notification consists of (1) a minimum of
ona telephone report to the NRC, the
SERC of any State likely to be affected
by the release. and the LEPC for any
local area likely to be affected by the
release; and (2) within 30 days of the
initial telephone notification, submission
of an initial written notification to the
appropriate EPA Regional Office for the
geographical region in which the facility
or vessel is located, and the appropriste
SERC and LEPC.

Within 30 days of the first anniversary
date of the initial written notification,
the person in charge must evaluate the
reported releases and submit a one-time
written follow-up report to the
appropriate EPA Regional Office. (No
fellow-up report need be submitted to
the SERC or LEPC). The follow-up report
must contain information concerning the
release during the period since the
submission of the initial written report.
Following the submission of the follow-
up report, the person in charge must
evaluate each hazardous substance
release annually and must document
each annual evaluation. The annual
evaluation must take into account all
information concerning each release
during the period since the submission
of the follow-up report or prior annual
evaluation. EPA need not be notified of
the annual evaluation, however, unless
there is a change in the information
submitted previously.

An SSl in a release must be reported
to the NRC, SERC, and LEPC whenever
the person in charge knows that a
release has exceeded the upper bound
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of the previously reported normal range
of the release within a 24-hour period.
Under today's final rule, the normal
range is defined to include all releases
(in pounds or kilograms) of a hazardous
substance reported or occurring during
any 24-hour period under normal
operating conditions during the
preceding year.

If there is no change in a release after
initial or follow-up notifications have
been made, no additional reports are
required. The notification that must be
made when a change in a release occurs
varies with the nature of the change.

If there is any change in the
composition or source(s) of a release,
the release is considered a new release.
The new release must be reported to the
NRC on a per-occurrence basis until
there is a sufficient basis to establish its
continuity and stability under the
definitions in today's rule. When the
basis is established, the person in
charge must notify government
authorities of the intent to report under
section 103(f)(2) by making an initial
telephone call to the NRC, SERC, and
LEPC and, within 30 days, submitting
initial written reports to the appropriate
EPA Region, SERC, and LEPC.

If a change in a release results in an
increase in quantity of a release above
the normal range, the release must be
reported to the NRC, SERC, and LEPC as
an SSI as soon as the person in charge
knows that the release exceeded the
upper bound of the reported normal
range, If a change results (or will result)
in a number of releases that exceed the
reported normal range, the person in
charge may continue to report the
releases as SSIs, or modify the normal
range to reflect the change. To modify
the normal range, the person in charge
must report at least one release as an
SSI by telephone, but may at the same
time inform the NRC, SERC, and LEPC
that the normal range of the release has
changed. Within 30 days from the
telephone notification, the person in
charge of the facility or vessel must
submit a letter to the appropriate EPA
Region describing the new normal range,
the reason for the change, and the basis
for asserting that the release is
continuous and stable at the increased
quantity. For ell other changes in the
information submitted in the initial
written or follow-up notification, the
person in charge must notify the
appropriate EPA Region by letter within
30 days of determining that the
information submitted previously is no
longer valid.

Information used to develop and
support the initial written notification
and follow-up report, and to document
annual evaluations, as well as

information relevant to SSlis,
establishment of the normal range, and
the continuity and stability of
continuous releases should not be sent
to EPA. This information should be
sufficient to substantiate the normal
range of releases over the year and to
support the other information included
in the initial written report, the follow-
up report, or the most recent annual
evaluation. Supporting information
should be kept on file at the facility, or
in the case of a vessel, at an office
within the United States, in either a port
of call, a place of regular berthing, or at
the headquarters of the business that
operates the vessel. EPA may reguest
that the person in charge of a facility or
vessel submit such information as ia
necessary to enforce the reporting
requirements under section 103(f)(2).

In summary, the reporting
requirements for continuous reieases
have four basic components: Initial
telephone and written notifications, a
one-time written follow-up report on the
first anniversary of the initial written
notification, notification of changes, and
immediate reporting of SSIs.

Whritten initial notification reports,
follow-up reports, and notification of
changes in a release should be
submitted to the appropriate EPA
Regional Office in the geographic area
where the facility or vessel is located.
Written initial notifications to SERCs
and LEPCs should be submitted with the
SARA Title I1I section 304(c) follow-up
notice in the manner required by SARA
Title Ill section 304. Addresses of the
appropriate EPA Regional Offices are:

EPA, Region ], Oil and Hazardous Materials
Section, 60 Westview Street, New England
Regional Laboratory, Lexington, MA 62173

EPA, Region HI (3-HW=-20), Emergency
Response Section, 841 Chestnut Street,
Philadelphia, PA 19107

EPA, Region V, Emergency & Remedial
Response Section, 230 South Dearborn
Street, Chicago, IL 60604

EPA, Region VII, Emergency Response and
Spill Branch, 25 Funston Road, Kansas
City, KS 86115

EPA, Region IX (T-4-98), Emergency Response
Section, 215 Fremont Street, San Francisco,
CA 94105

EPA. Region II—Building 208, Emergency
Response Branch, Woodbridge Avenue,
Edison, NJ 08837

EPA, Region IV, Emergency & Remedial
Response Section, 345 Courtland Street NE,
Atlanta, GA 30365

EPA, Region VI, Emergency Response Branch,
1445 Ross Avenue, 9th Floor, Dallas, TX
75202

EPA, Region VIII, Emergency Response
Branch, One Denver Place, 999 18th Street
(BHWN-ER), Denver, CO 80202-2413

EPA, Region X, Superfund Response and
investigation Section, 1200 6th Avenue,
Seattle, WA 98101

a. Initial Notification (Establishing
the Releuse Baseline). In addition to
requiring that a release be established
as continuous and stable in quantity and
rate, CERCLA section 103(f){2) requires
that notification of the release be made
under CERCLA section 103(a) for a
period sufficient to establish the
continuity, quantity, and regularity of
the release. In the April 19, 1988 NPRM,
EPA proposed a flexible approach,
allowing the persen in charge to
determine the period sufficient to
establish the continuity, quantity, and
regularity of a specific release in order
to qualify for reporting under CERCLA
section 103{f)(2).

One commenter was concerned that if
a number of reports were submitted to
the NRC under CERCLA section 103{a)
to establish that a release is continuous
and stable in quantity and rate, the
repeated reports would trigger EPA's
Accidental Release Information Program
(ARIP}* questionnaires. The Agency
agrees that notification to qualify for
continuous release reporting should not
automatically require completion of an
ARIP questionnaire. So long as the
person in charge has a sufficient basis
for establishing the continuity and
stability of a release, multiple reports
over a period of time are not necessary.
The person in charge may rely on
release data, engineering estimates,
knowledge of the plant's operations and
release history, and professional
judgment to establish the basis for
reporting under section 103(f)(2).
Today's final rule, therefore, requires a
minimum of one telephone call to the
NRC under CERCLA section 103(a), and
to the SERC and LEPC under SARA
Title IlI section 304, and, within 30 days
of the telephone notification, an initial
written notification to the EPA Region,
SERC, and LEPC. The initial telephone
notification will alert appropriate
authorities to the intent of the person in
charge to report the release as a
continuous release, will enalie ine EPA
Regional Office to establish a record
and file of the release report, and will
partially satisfy the statutory
requirement that the person in charge
report the release under section 103(a)
for a pericd sufficient to establish the
continuity and stability of the release®;

* Reports to the NRC of certain releases, such as
repeated releases and releases thal cause injury or
death, trigger an ARIP questionnaire that requests
information pursuant te CERCLA section 104, RCRA
section 3007, section 114 of the Clean Air Act, and
section 308 of the Clean Water Act.

* The Agency has determined that one call to the
NRC, SERC, and LEPC, in combination with the
initial written notification, will satisfy the statutory

Caontinued
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the initial written notification will
previde information on: the profile of the
release during the previous year. During
the initial telephone notification to the
NRC, SERC, and LEPC, the person: i
charge of the facility must identify the:
release as “continuous” and must infera
the government of the intention ta repozt
the release under section: 103(f}(2). The:
continuous release reports will be'so
marked and will be given a case
number. This initial notification,,
therefore, will net automatically trigger
amnt ARIP questionnaire. The Agmcy may
send an ARIP questionnaire ta
person in chuge of a facility, however.
if it deems it appropriate based on: the
information in the initial notifications:
and follow-up repost.

If the person. in. charge of the facility
or vessel dees not have a sufficient
basis for establishing a release as
continuous and stable, as defined by
today’s rule, and the release equals or
exceeds the RQ and is not otherwise
exempt froma CERCLA nefification
provisions, the release must be reported
on a per-oceurrence basis to the NRC,
SERC, and LEPC under the provisions of
CERCLA section 103(a) and SARA Title
IIL section 304.% Until such time as the
person in charge develops a sufficient
bazsis for establishing the continuity and'
stability of the release, these release
reports may triggeran ARIP
questionnaire.

Initial Telephone Notification. To
satisfy initial telephone notification:
requirements; the person in charge must
identify the release in the telephone calt
to the NRC, SERC, and LEPC as a repor?
under section 103(f)(2} of a continuous
refease above the RQ, and must provide
the folfowing information for each
releaser

(1} The name and location of the
facility or vessel; and

(2] The name(s) and identity{ies) of
the hazardous substance(s] being
released.

Initial Writtery Report. Initial written
notification of a continuous release must
be made to the appropriate EPA

requirement of CERCLA section 103(f)(2)(B} that &
release be reportid for a period sufficient to,
establish its continuity and stability: If the porson in
charge does nat have @ basis supported by existing
data, engineering estimates, operating istory and
experience, or professionall judgment sufficient to
qualify for rparting undier section 133(f)(2), the
release must be:raported under section 103{a} for
the lengtts of time ta establish it as:
continusus and stable under the definitions in
todey's rule.

¢ In general, EPA does not expect that multiple
reports will be necessary, to il the continuity
and stability of a release:. The Agency believes. that
most facilities already have a sufficient basfe to:
Gualify & refease for reporting under section 103(f){2}
and, therefore, only one teluphone cull to. the NRT,
SERE, end LERC weuld be: necessery.

Regional Office, SERC, and/ LEPC within

~ 30 days of the initial telephone call to:

the NRC, SERC, and LEPC, nohiymg the
government of the intentian of the:

person in charge of the facility ar vessel
to report under the requirements of
scction 108(f)(2). Under today’s rute, the:
initial written report must include the
following information:

(1) The name of the facility or vessel;
the location; including the and
latitude; the case number assigned by
the: NRC or EPA; the Dun and Bradstreet
number of a facility, if available; the
part of registration of the vessel; the
name and telephone number of the
person in charge of the facility or vessel

(2} The populatior density within a
one-mile radiug of the facility or vessel,
described in terms of the following
ranges: 0~50 persons, 5T-100 persons,
101-500 persons, 501-1,000 persons,
more tham 1,000 persons.

(3] The identity and lacation of
sensitive populations and ecosystems
within a one-mile radius. of the facility
or vessel (e.g., elementary schoals,
hospitals, retirement cortmunities; or
weilands]

In addition ta the preceding general
informatian, the following substance-
specific information must be supplied
for each hazardous substance release
claimed to qualify for reporting under
section 103{f){2)

(4) The name/identity of the
hazardous substance; the Chemical
Abstracts Service Registry Number for
the substance (if available). I the
release is @ mixture, the components of
the mixture and their approximate:
concentrations and guantities, by
weight.

(5) The upper and lower bounds of the
narmal range of the release (in: pounds
or kilograms) over the previens yean.

(6) The sourcefs) of the release (e.g.,
valves, pump seals, storage tank vents,
stacks), If the saurce is a stack, the stack
height (in feet or meters) must be
provided. (i the release ig attributahble
to & malfunctien, the source must be
identified as such.)

(7} The frequency of the relcase and'
the fraction of the release from each
release source and the specific period
aver which it occurs.

(8] A brief statement describing the
basis for stating that the release is
continuous and stable in quantity and
rate.

(9) Anestimate of the total annual
ameunt of the hazardous substance
released in the previous year (in pounds
or kilograms).

(10} The environmental medium{a) .
affected by the release:

I surface water, the name of the
surface water body:

H a streans, the stream arder or
average {lowrate (in cubic feet/second}
and designated use;

If a lake, the surface area (in acres)
and average depth (in feet or meters)

If on ar under ground, the location of
public water supply wells within two
miles.

(11} A signed statement that the
hazardous substance release(s)
described is continuous and stable in
quantity and rate under the definitions
in 40 CFR 302.8(b} and that all reported
information is accurate and current to
the best knowledge of the person iz
charge.

In today’s final rule, EPA requires,
under the authority of section 104(e),
that specific information about the
soureefs) of the release, the medium(a}
affected, and certain ecological and
population-density information be
incleded in the initial written
notification and follow-up reports. If the
substance released is a mixture, the
person in charge is required to identify
and estimate the components of the
mixture and their approximate
concentrations and' quantities. The
Agency believes that this information is
necessary to determine the need fora
government response action.

To ensure that persons in charge cam
supply the information required in the
initial written report and follow-up
report without monitoring or measuring
releases, the Agency has deleted the
proposed provisions requiring
information about the dates and
numbers of times the release exceeded
the RQ in a24-hour period, the amount
of the mean release, and the largest
single release. Under today’s rule,
persons in charge may estimate the
normal range and frequency of the
release and the fotal annual amount
released; these estimates, hawever, must
have a sound technical basis. Various
factors can be used to arrive at the
estimates, including the operating
history of the facility or vessel,
knewledge of the eperating precesses
any currently available data, and the
professional judgment of the person in
charge..

A brief statement describing the basia
for stating that the release is continuous
and stable i quantity and rate must be
included as part of the initial written
notification te the EPA Region, SERC,
and. LEPC; hawever, the substantiating
information sheuld not be submiited
with the repezt. The substantiating
information must be kept on file at the:
facility or, in the case of a vessel, at an,
office withiz the United States in either
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a port of call, a place of regular berthing,
or at the headquarters of the business
that operates the vessel, EPA, the SERC,
or LEPC may request and/or inspect this
information, as necessary, to ensure
compliance with the requirements of
today's rule.

EPA's receipt of the initial written
report without comment should not be
interpreted to indicate approval of the
report or the information it contains.
There is no requirement for review of
the reports submitted under sections
103(a) and 103(f)(2) of CERCLA, or
section 304 of SARA Title IIl within a
time limit. EPA, the SERC, or LEPC may
re-evaluate the information submitted in
the initial written report upon receipt of
the follow-up report from the facility or
vessel, receipt of information about an
S8], receipt of notification of changes in
the release, or at any other time, and
may contact the person in charge of the
facility or vessel to review the basis for
reporting under section 103(f)(2). EPA
may also take other enforcement action,
as appropriate.

One commenter asked EPA to allow a
60- to 90-day delay between the date of
promulgation and the effective date of
today’s rule so that facilities could
implement activities to establish
releases as continuous and stable in
quantity and rate. EPA agrees. The
effective date of today’s final rule is
delayed 60 days to better enable
persons in charge of facilities and
vessels to comply effectively with the
continuous release reporting
requirements, In particular, the delay in
the effective date will allow facilities
sufficient time to call the RCRA/
Superfund Hotline to request the
guidance material that will fully explain
today's requirements and to obtain a
copy of the computer disk that will
facilitate completion and evaluation of
the written reports required under
today’s rule.

Several commenters requested a
clarification about whether EPA expects
a facility to perform monitoring beyond
that which is currently performed to
determine the continuity and quantity of
releases. One commenter stated that if
extensive additional monitoring is
required, facilities may be unwilling or
unable to expend the resources to
demonstrate their qualification for
reduced reporting. The commenter
concluded that only available data
should be required to establish the
continuity and stability of releases.

EPA agrees that, to comply with the
requirements of today's rule, persons in
charge may use readily available
information. EPA does not expect a
facility or vessel to perform additional
monitoring in order to comply with

today's rule. Neither the identification of
SSIs nor the other reporting
requirements in today's final rule
necessitates monitoring or measuring of
releases to acquire empirical data. EPA
has limited the information required in
the initial and follow-up reports to data
that can be calculated or estimated. For
example, the Agency has eliminated the
proposed requirements that the person
in charge report the number of times the
amount of the release during any 24-
hour period exceeded the RQ, the mean
release, and the single largest release.

Although no monitoring or measuring
of releases is required, estimates
provided in the reports, such as the total
annual amount of the release and the
normal range, must have a sound
technical basis. This basis can be
provided by engineering estimates, mass
balance analysis, or other estimating
techniques used by the person in charge
of the facility or vessel, as well as by
any data available from monitoring that
is being performed currently. For
example, in the case of a facility with a
coal-fired boiler, the person in charge
can estimate the hazardous substance
releases from the boiler by considering
such factors as the hazardous
constituents in the particular type(s) of
coal used, the volume of coal used, the
efficiency of the boiler, and the amount
of energy produced.

One commenter suggested that
industry and Federal resources would
be used effectively if the baseline
determination was documented solely in
the annual report rather than
established by a series of reports during
an initial reporting period. EPA
disagrees. The Agency believes a
minimum of one telephone call is
necessary to alert government
authorities to the intent of the person in
charge of a facility or vessel to report a
release as a continuous release,
Accordingly, if there is a sufficient basis
to establish the continuity and stability
of the release under the definitions in
today's rule, the person in cherge need
only make an initial one-time telephone
notification to the NRC, SERC, and
LEPC and, within 30 days, submit an
initial written report to the EPA Region,
SERC, and LEPC to establish the
baseline information for a release. The
initial written report must cover a period
of time sufficient to satisfy the
requirement of section 103(f)(2)(B) that
notificatien establish the continuity,
quantity, and regularity of the release. If,
however, the person in charge of a
facility or vessel does not have a basis
for qualifying a release for reporting
under section 103(f)(2), the release must
be reported on a per-occurrence basis
for a period sufficient to establish its

continuity and stability. When the basis
is established, the person in charge can
begin reporting under section 103(f)(2)
by notifying the NRC, SERC, and LEPC
and then, within 30 days, submitting the
initial written notification. The initial
written notification to the EPA Region,
SERC, and LEPC will allow response
officials to assess potential threats to
public health and welfare and the
environment from the release in
question.

b. Follow-up Report. The April 19,
1988 NPRM required the submission of
annual reports on continuous releases.
Under section 103(f)(2)(B) that
authorizes annual reports of continuous
releases, the final rule requires that,
within 30 days of the first anniversary
date of the initial written notification,
the person in charge must evaluate the
reported releases and submit a one-time
follow-up report to the EPA Region for
the geographical area where the
releasing facility or vessel is located.
The purpose of the one-time follow-up
report is to verify or update the
information submitted in the initial
written report. Although follow-up
reports need not be submitted to SERCs
or LEPCs, EPA will make the submitted
information available to them.

After the submission of the follow-up
report, the person in charge must
annually reevaluate each reported
hazardous substance release within 30
days of the anniversary date of the
initial written notification to determine
whether there have been changes in the
release that require modification of the
information previously submitted. Each
annual evaluation must be documented,
but no annual report or notification of
the annual evaluation is required.
Notification subsequent to the follow-up
report must be made only if there is a
change in any of the information
submitted previously. Nevertheless, if
EPA determines that annual evaluation
is not occurring or submitted
information is not being properly
updated, the Agency may reconsider
requiring more frequent reporting. In
addition, under the authority of
CERCLA section 104(e)(4), the Agency
intends to make periodic inspections
and targeted audits of facilities reporting
under section 103(f)(2) to ensure that the
hazardous substances released do not
pose a hazard to public health or
welfare or the environment and that
proper reporting and recordkeeping has
occurred.

One commenter stated that although
the requirement to submit annual
reports to the EPA Region seemed
practical, it contradicted the language of
the statute which, in section 103(f)(2)(B),
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requires that " * * netification [shall
be given] inr accordance with:
subsections (a} and (b} of this paragraph
* * *"The commenter stated that
netification "in accordance with section
103{a)" means: notification ta the NRC
and net to the EPA Region.

EPA believes that it is more:
appropriate to require that the follow-up
repert and sebsequent notifications of
changes in previously submitted
information be directed to the EPA
Region rather than to the NRC. The NRC
is set up to receive immediate telephone
notifications of hazardous substance
releases for whick a response may be
necessary. The required initial written
notification and follow-up report are not
immediate release reports and are
unlikely to trigger immediate field
responses. EPA Regions are Better
equipped than the NRC to review such
reports. Releases that are SSIs, however,
must be reported to the NRC as they
oceus.®

Several commenters stated that the
statutory language gives EPA the
authority to require annual reporting or
SSI reporting, but not both. These
commenters also stated that the persen
in charge should be allowed to choose
which report to submit. Althougl EPA
believes that the statute does not
preclude requiring both annual reporting
and SSE ing, EPA has decided not
to require reports, but instead to
require an initial writtew notification, a
one-tfime follow-up report, and reports of
changes in previously submitted
infarmation, in addition to reports of
SSls.

As noted by the Agency in the Apri}
19, 1988 NPRM, the primary function of
CERCLA's notification requirements is
to alext government officials te the
existence of a situation that may require
a government response to protect public
health or welfare or the environment.
Section 103({f){2) reduces: the notification
requirements for releases that are
continuous and stable in quantity and
rate, but does not eliminate them.
Notification of such releases, therefore,
must be sufficient to enable officiels to
determine if a field response is
necessary.

SSI reports and initial written
notification and follow-up reports are
complementary reports that serve
different purposes but are equally
impartant. SSIs must be reparted
immediately to the NRC, SERC, and

* The Federal government has exercived ity
discretion i previous rulemakings to alfow, i
. immediate

nouﬁmmm the:EPA or Coast Guard OSC, rather

than to the NRC. (See 40 CFR 300.83(b) and 33 CFR
153.203.)

LEPC because such releases are
episodic releases that must be reported
under CERCLA section 103(a} and
SARA Title IIT section 304(b). Under
today's rule, SSls are defined as
releases that exceed the upper bound of
the reported normal range, where the
normal range is defined te include all
releases (in pounds or kilograms) of a
hazardous substance reported or
occurring over any 24-hour period under
normal operating conditions during the:
previous year. The initial written report
and follow-up reparts are the vehicles
for establishing and confirming the
nermal range of a release and will
provide the baseline against which to
evaluate SSk reports.

As noted above, S8ls are episodic:
releases that must be reported under
CERCLA section 108(a) and SARA Title
111 section 304(b). Other episadic

are one-time releases at or
above the RQ resulting from occurrences
such as emergency shutdowns or pipe
ruptures. Such ocewrrences are not part
of the cantinuous release reperting
regime, They must be reported if
released im an RQ or more as scon as
the person in charge knows they have
occurred, whether or not they exceed
the upper bound of the reported normal
range of releases. Because, by definition,
an SSl is a release above the reperted
normal range, it has not been previously
reported. or evaluated and may pose a
substantial threat ta human health or
the environment. Such releases should
be evaluated on the basis of reasonably
current and aecurate information. The
Agency has cencluded, therefore, that
requiring SSI reports, initial written and.
follow-up reports, and reports of
changes in previously submitted
information best fulfills the intent of the
statute and its underlying purpose.

The requirements for the information
that must be submitted in the follow-up
repart are the same as those for the
initial written report. If the information
submitted in the initial or folloaw-up
reports raises concern about the
potential threat posed by the release,
EPA has broad authority under CERCLA
section 104(e] ta procure additional
information and under section 104(a] to
take any action necessary to prevent ar
mitigate damaga to public health or
welfare or the environment. For
example, if EPA determines that the
upper bound of the reported normal
range for a given release is high enough
to raise concern about the potential
threat posed by the release, the Agency
may require the person in charge of the
facility or vessel to repart all releases at
or above some specified level within the
reported normal range. (See section

11.B.4., below, for a complete discussion
of the normal range approach.)

If EPA determines that the reported
basis is inadequate for establishing that
the release is continuous and stable in
quantity and rafe, or other information
is insufficient or unclear, the Agency
may request additienal informaticn,
clarification, er madifications. EPA may
also ask to review the materials on file
at the faeilify er vessel that support
information submitted in the report.

Upon review, if EPA determines that
the documentation does net adequately
suppoert the information in the initial
written: or {ollow-up report, the Agency
may require that the person in charge
amend the report te reflect supperting
infermation. If EPA determines that the
release does nat qualify far reporting
under section 103(£](2). the persom in
charge must resume reporting the
release under section 103(a) until a
sufficient basis for ing under
section 103(f)f2) is developediand
reported.

Several commenters requested that
State-permitted emissions reports be
accepted as substitutes for annual
reports under CERCLA section 103(f){2).
Since the proposal, EPA has determined
that it will require a one-time follow-up
report rather than annual reports.
Nonetheless, the Agency does not
believe that a State report can be used
in liew of the follow-up report. Reports:
submitted under State programs vary
widely in format and information and
might not inchede the information
required in the follow-up report. Also,
undex teday's rule follow-up reports
need be submitted. only once, unless
there is a change in previously
submitted infermation. Therefore,
follow-up reports should net be unduly
burdessome to persona in charge of
facilities or vessels that also must
submit reposts under State programs.

¢. Reports of Changes in Previously
Submitted Information. Afier initial
notification reports have beem submitted
for a release and reporting under section
103(f)(2) has commenced, a change in
the compesition or source of the release
may make it necsssary for the person in
charge to requalify the changed or
“new” release under section 103(f){2). In
the April 19, 1988 NPRM, EPA proposed
that the person in charge requalify such
a release under section 103(f){2) when
there is a “substantial”’ change in the
composition or character of the release.
The Agency is today defining a
substantial change to be any change in
the composition or seurce(s) of the
release. A change in the compesition or
source(s) of a release may be caused by
factors such as equipment modifications
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or process changes. The changed or
“new" release may pose a hazard
warranting notification and evaluation
and must be qualified anew for
reporting under section 103(f)(2). To
qualify the new release for reporting
under section 103(f)(2), the person in
charge must establish the new release
as continuous and stable in quantity and
rate by reporting to the NRC, SERC, and
LEPC on a per-occurrence basis. When
the basis has been established, the
person in charge must submit initial
telephone notifications to the NRC,
SERC, and LEPC and initial written
reports to the appropriate EPA Region,
SERC, and LEPC? within 30 days of the
initial telephone notification.

If a change at a facility or vessel
results in an increase in the quantity of
a release above the reported normal
range although other reported
characteristics of the release remain
unchanged, the release must be reported
immediately to the NRC, SERC, and
LEPC as an SSI as soon as the person in
charge knows that the release has
exceeded the upper bound of the
reported normal range, If a change
results (or will result) in a number of
releases that exceed the normal range
and the person in charge wishes to
modify the normal range to reflect the
change, the person in charge must report
at least one release as an SSI, but may
at the same time inform the NRC, SERC,
and LEPC that the normal range of the
release is being modified. Within 30
days from the telephone notification, the
person in charge of the facility or vessel
must submit a letter to the EPA Region
describing the new normal range, the
reason for the change, and the basis for
stating that the release is continuous
and stable at the increased quantity.
Persons in charge of facilities or vessels
that must report releases of CERCLA
hazardous substances and EHSs under
SARA Title III section 304(b) must
include this information with the written
notice that is required under SARA Title
Il section 304(c).

For all other changes in the
information submitted in the initial or
follow-up notification, the person in
charge must notify the EPA Region in
writing within 30 days of determining
that the information submitted
previously is no longer valid. (Such
notification to SERCs and LEPCs is not
required.) For example, if there is a
change in the person in charge of a
facility or vessel, the new person in

* In all communications with the NRC, EPA
Region, SERC, and LEPC, the person in charge of the
facility or vessel should include the NRC/EPA-
assigned case number to properly identify the
release in question.

charge must notify the EPA Region of
the change. Notifications of changes in a
release or in other submitted
information must include the NRC/EPA-
assigned case number and a signed
certification statement that the release
is continuous and stable in quantity and
rate and that all the reported
information is accurate and correct to
the best knowledge of the person in
charge.

One commenter stated that, rather
than requiring a new justification for
reporting under section 103(f)(2), EPA
should allow persons in charge to report
changes in the frequency of a release by
amending the annual report. As an
example, the commenter cited more
frequent startups and shutdowns of
units under normal conditions and
argued that, although there would be an
increase in the annual total amount
released, the change in frequency would
not result in any greater impact on
public health and the environment or in
any greater need for repetitive
immediate reports than do startups and
shutdowns of batch operations.

The Agency agrees that for changes in
frequency it is not necessary to submit a
completely new written report under
section 103(f)(2). A change in the
frequency of a release under normal
conditions may not result in any greater
impact on public health or the
environment; however, that may not be
the case in all situations. Under today's
final rule, therefore, a change in the
frequency is among the changes that the
person in charge must report to the EPA
Region in writing within 30 days. An
explanation for the change in the release
frequency must be included in the letter
to the EPA Region. A new initial written
report is not required.

d. Statistically Significant Increase
Reports. Reports of SSIs must be made
by notifying the NRC by telephone as is
required in 40 CFR 302.6 for notifications
of episodic releases of hazardous
substances that equal or exceed an RQ
(50 FR 13456; April 4, 1985), and to the
SERC and LEPC in the manner set forth
in 40 CFR 355.40(b). Callers should
identify the releases as SSIs and include
the case number assigned by the NRC or
EPA when initial telephone notification
of the release was made, to ensure that
the information is recorded correctly.
EPA will immediately evaluate such
releases to determine the need for a
response action. In determining whether
an SSI has occurred and must be
reported, the person in charge of the
facility or vessel should use a 24-hour
period for measuring the quantity
released.

One commenter suggested that reports
of SSIs should be made in amendments
to the annual report as soon as
practicable rather than by notifying the
NRC by telephone. The Agency does not
agree that an SSI in a release should be
reported by inclusion in or amendment
to a written report. EPA interprets the
provisions of section 103(f)(2) to require
an SSI, like any other episodic release,
to be reported to the NRC under section
103(a) as soon as the person in charge is
aware of its occurrence. Notification to
the NRC is appropriate because an SSI
is an episodic release; it is a release
above the RQ that has not been
reviewed or evaluated previously. Thus,
like episodic releases of hazardous
substances, an SSI must be evaluated
promptly to determine whether a
government response is necessary. It
would not be sufficient to report SSIs to
the EPA Region when the person in
charge decides to amend the previously
submitted written report. Today's final
rule, therefore, requires that notification
be given when an increase in the
quantity of the hazardous substance
being released during any 24-hour
period exceeds the upper bound of the
reported normal range of the release (40
CFR 302.8(c)(5), 40 CFR
355.40(a)(2)(iii)(B)).

One commenter stated that “the 24-
hour time period over which releases
must be aggregated" seemed excessive
and urged that it be shortened
considerably, perhaps to one hour. EPA
does not agree that the time period for
determining an SSI in a release should
be shortened. The Agency believes that
24 hours is an appropriate length of time
in which to determine whether SSIs
have occurred because it is the length of
time used to determine whether other
types of episodic releases equal or
exceed the RQ and must be reported
under section 103(a) (50 FR 13456; April
4, 1985). The regulated community is
also familiar with the 24-hour period as
it was established under regulations
implementing section 311 of the Clean
Water Act, the predecessor of CERCLA.
In addition, the Agency is concerned
that releases that may pose threats to
public health or welfare or the
environment may not be brought to the
attention of government authorities if
the 24-hour period is shortened. For
example, if the period were shortened to
one hour from the onset of the release as
the commenter suggests, a release that
continues for more than one hour may
not reach the full rate of emission within
the shortened time period. As a result,
the threat posed by the release would be
inaccurately evaluated. Within 24 hours,
however, most releases should have
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reached their full emission rate. In
addition, the Agency believes 24 hours
is an appropriate length of time for
releases that occur during batch
processes or certain othér operating
procedures.

One commenter suggested that EPA
allow the person in charge to use any
routine 24-hour reporting period
employed, such as a period from 7 a.m.
of one day to 7 a.m. of the next day,
rather than a calendar day. EPA agrees
with this suggestion. The Agency does
not intend that the person in charge be
required to use a calendar day as the 24-
hour period for measuring releases. if a
release is continuous without
interruption or abatement, the 24-hour
period for determining whether an SSI in
the release has occurred can be any
routine, continuous 24-hour operating
period that reasonably reflects the
quantity typically released over that
length of time. If the release is
continuous during operating hours, or
during regularly-occurring batch
processes, or follows some other
pattern, but is a routine, anticipated,
intermittent release, the 24-hour period
for determining the total amount of the
release should begin at the onset of the
release.

Several commenters stated that the
released quantity of a hazardous
substance frequently cannot be
determined accurately on a 24-hour or
daily basis. One commenter stated that
in large, continuous processes with
many pieces of equipment and storage
tanke, any estimate of releases is
subject to inventory errors so large that
only annual data give a good measure of
average loss per day. The commenter
cited the example of losses from tank
openings, pump seals, and other
connections as not being generally
known or measured.

EPA realizes that for some facilities or
vessels, the persons in charge may not
be able to quantify releases on a daily
or a 24-hour basis. In such instances,
persons in charge can use their
knowledge of the processes, equipment,
and operating history of the facility or
vessel and the approximate amount of
annual total releases to estimate or
calculate the normal range of such
releases, The same knowledge and
judgment can also be employed to
estimate the amount released within a
24-hour period and to determine
whether it exceeds the upper bound of
the reported normal range and must be
reported to the NRC.

If a release is continuous without
interruption or abatement, the person in
charge can estimate the amount
released over a 24-hour period by
dividing the estimate of the total amount

released by the number of 24-hour
periods over which the release extends.
If the release is continuous during
operating hours, or during regularly-
occurring batch processes, or follows
some other pattern, but is a routine,
anticipated, intermittent release, the
period for determining an SSI begins at
the onset of the release and continues
for 24 hours. Releases of the same
hazardous substance from the same
facility must be aggregated for the 24-
hour period to determine if an SSI has
occurred. This does not mean that the
person in charge should postpone
notifying the NRC, SERC, and LEPC
until the 24-period has ended. The NRC,
SERC, and LEPC must be notified as
soon as the person in charge knows that
the quantity of a release within the 24-
hour period exceeds the upper bound of
the reported normal range.

4. Statistically Significant Increases

In today's final rule, the Agcncy
defines an SSI as any release of a
hazardous substance that exceeds the
upper bound of the reported normal
range. The normal range is defined to
include all-the releases (in pounds or
kilograms) of & hazardous substance
reported or occurring over any 24-hour
period under normal operating
conditions (i e., normal conditions that
prevail during the period establishing
the continuity, quantity, and regularity
of the release) during the preceding
year. The definition reflects comments
received on the NPRM definition of an
SSI and is based upon the language of
CERCLA section 103(f)(2)(B) that
requires that notification shall be given
** * * at such time as there is any
statistically significant increase in the
quantity of any hazardous substance or
constituent thereof released,; above that
previously reported or oceurring.” The
definition of SSI, therefore, does not
include releases within the reported
normal range of the release. The Agency
considers any release that exceeds the
reported normal range to be statistically
significant because the normal range is
established based on a set of historical
data representing all releases reported
or cceurring during normal operations
over the previous year.

In the proposed rule, EPA had
selected as the definition of 8SI the five
percent significance level for the Type I
error rate, but solicited suggestions from
interested parties with data supporting a
Type L error rate other than five percent
(Type I error.is the probability of falsely
assuming & difference ) Several
commenters objected to EPA’s choice of
the five percent significance level as
being too stringent. One commenter
stated that the Agency might be

overburdened with reports to such an
extent that releases requiring responses
could be obscured. Another commenter
suggested that EPA change the
confidence level from 95 to 99 percent to
reduce the frequency of unnecessary
reporting and reduce the burden on the
facilities and vessels, the NRC, SERCs,
and LEPCs.

The Agency agrees with the
commenters that the five percent
significance level might burden facilities
and vessels, and the NRC, SERCs, and
LEPCs with a large number of SSI
reports without providing a
commensurate benefit in protection of
human health and welfare and the
environment. At a five percent,
significance level, the NRC would
receive approximately 18 reports per
year for each hazardous substance
released in a manner that ia continuous
without interruption or abatement (i.e., 5
percent of 365 days). Given the number
of facilities and vessels that could
qualify for reporting under section
103([){2), the NRC could be
overburdened by reports at the five
percent significance level. Also, if a
continuous release is sufficiently stable
to qualify for reduced reporting, the
Agency believes that the number of
reports required at the five percent
significance level is unnecessary to
protect public health and welfare and
the environment, and might result in the
government's inability to evaluate or
respond to the most hazardous releases.

In the April 19, 1988 NPRM, the
Agency proposed to allow the person in
charge of a facility or vessel to select the
appropriate statistical test for
identifying 8SIs at the five percent
significance level. EPA included a
nenparametric test and two parametric
statistical tests: A control chart test and
the Student-test. The Agency also
preposed to allow the person in charge
of a facility to use other statistical tests,
provided that a-demonstration is made
to show that the test used is appropriate
given the underlying release
distribution. A number of commenters
stated that quantification of releases to
provide data for statistical tests is not
possible for certain facilities. Some
commenters objected to the use of the
statistical tests because of the expense
and burden of collecting the necessary
data. Other commenters stated that
releases from many facilities are
“calculated" or “estimated” and,
therefore, use of the statistical tests
"does not make sense” for such
facilities. Several commenters stated
that CERCLA does not require
monitoring for purposes of reporting
under CERCLA section 103(a) and,
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therefore, many facilities would not
have the data necessary to use the tests.
These commenters suggested that rather
than using a statistical test to identify
SSls, persons in charge of [acilities
could establish a normal range for
releases from those facilities and SSIs
would be defined as those releases
outside the ncrmal range.

One commenter noted that the
language of section 103(f)(2) requires
reporting of “any statistically significant
increase in the quantity of any
hazardous substance or constituent
thereof released, above that previously
reported or occurring.” Notification at
the five percent significance level, the
commenter stated, would not only
require reporting of releases above the
range of releases previously reported or
ocecurring, but also would require reports
of the largest five percent of releases
within that range. Such reperting would
be redundant and contrary to the intent
of the statute.

The Agency agrees that the use of
statistical tests may require empirical
release data that are unavailable for
some facilities or vessels whose releases
could otherwise qualify for reporting
under section 103{f)(2), and that the
establishment of a normal range of
releases provides an acceptable
approach to identifying SSIs. The
Agency also agrees that, in order to be
consistent with the language of section
103(f){2), the normal range, properly
identified, will include all releases under
normal operating conditions reported or
occurring over the previous year. Thus,
the definition of statistically significant
will not include releases within that
reported range. An SSI in an otherwise
continuous and stable release is defined
as any release greater than the upper
bound of the reported normal range of
the release.

Specification of the normal range must
be made in the initial written
notification report to the EPA Region,
SERC, and LEPC. Identification of the
normal range of a release should ba
based on professional judgment, the
operating history of the facility or
vessel, experience with the operating
equipment and processes, and any
existing data. Releases included in the
normal range are to be evaluated over a
24-hour period. The Agency believes
that persons in charge, in most cases,
would have adequate information
available to provide reasonable
estimates or approximations of the
normal range of a release, without
measuring or monitoring. To establish a
normal range, for example, historical
data or engineering estimates of releases
and operations under varying conditions

could provide a reascnable indication of
the nature, frequency, and source(s) of a
normal range of releases that are
predictable in quantity and rate of
emission.

Justification of the normal range must
be kept on file at the facility, or in the
case of a vessel, at an office within the
United States in either a port of call,
place of regular berthing, or at the
headquarters of the business that
operates the vessel. Only those releases
that are both continuous and stable in
quantity and rate may be included in the
normal range. Any release outside the
upper limit of the reported normal range
would be an SSI that would require an
immediate report to the NRC, the SERC,
and the LEPC. In allowing persons in
charge to use this normal range
approach, the Agency is not suggesting
that releases within the normal range
are federally permitted or risk-free.
Generally, the Agency believes that the
normal range approach promulgated
today will result in reports of releases
that may pose a hazard to human health,
welfare, or the environment, without
overburdening the resources of facilities
or vessels, or the government. For some
releases, however, reporting only those
releases above the reported normal
range as SSIs may not be sufficiently
protective of human health, welfare, and
the environment. EPA, therefore, may
review initial written notification
reports and follow-up reports to
determine if the release poses a
potential hazard, taking into
consideration the characteristics of the
substance being released, the quantity
and frequency of the release, the
sensitivity of the location of the release,
and any other relevant factors. If EPA
determines, based on such factors, that
the release poses a threat or potential
threat to human health or welfare or the
environment, EPA may take any
authorized action necessary to prevent
or mitigate the danger, including
requiring the person in charge to report
releases at or above some specified
level below the upper bound of the
reported normal range on a per-
occurrence basis. Receipt of an initial or
follow-up report without comment
should not be interpreted as an
indication of EPA approval of the
normal range or of the other information
the report contains.

One commenter suggested that an SSI
should be defined with reference to
some significant change in plant
operations, such as an increase in
capacity, a major equipment
modification, or some unusual release
that occurs as a result of a malfunction
or upset condition. EPA does not agree

with this comment. An SSI may or may
not be the resull of a malfunction or
unusual occurrence. Some releases that
result from malfunctions are episodic
releases that are not c6ntinuous and
stable in quantity and rate and,
therefore, do not qualify for reduced
reporting under section 103{f)(2). Such
releases from malfunctions, although
they may not exceed the upper bound of
the reported normal range of the
continuous release, must be reported on
a per-cccurrence basis under section
103(a). Also, changes in plant operations
may not result in an SSI, but in a change
in the source or composition of the
release. Any change in source or
composition is considered a “new”
release for purposes of reporting under
section 103(f)(2), Such changes must be
re-evaluated in a timely manner, based
on the full scope of information required
in the initial written report, which must
include a statement that the release is
continuous and stable in quantity and
rate under the changed conditions. EPA,
therefore, does not agree that SSIs in
releases can be defined as the
commenter suggests.

Another commenter stated that actual
daily release quantities are known for
only a few sources of a few substances
and that release quantities are often
determined by using engineering
calculations, emission factors, and
operating experience. The commenter
suggested that release estimates,
because they are not actual daily
release figures, should be rounded to
two significant digits of accuracy and an
SSI should be defined as a release that,
when the increased release is rounded
to two significant digits, results in an
increase of at least one in the less
significant digit.

EPA does not agree that an SSI should
be defined as a numeric increase in
eslimated release figures because, given
the variety of release sources, any such
figure would be arbitrary and
potentially inappropriate for some
releases. The Agency believes,
therefore, that for releases that only can
be estimated by calculations, operating
experience, and professional judgment,
it is more appropriate that persons in
charge estimate the normal range of the
release to include the releases
previously reported or occurring under
normal operating conditions, and to
report, as SSIs, those releases that
exceed the upper bound of the reported
normal range. The normal range
approach can much more readily be
adapted to the many different sources of
releases,

Several commenters questioned
whether monitoring is required to obtain
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data for reporting SSIs. One commenter
stated that because no monitoring is
required for purposes of reporting under
seclion 103{a), many facility owners and
operators may decide that section 103(a)
reporting is less difficult and expensive
than qualifying for reduced reporting
under section 103(f)(2). If owners or
cperators opted to report continuous
releases under section 163(a), the
commenter believed the NRC could be
cverwhelmed by unnecessary reports.

As has been noted at section 1LB.3 of
this preamble, the Agency does not
intend that monitoring systems be
installed in facilities or vessels in order
to colléct empirical data to qualify
releases for reduced reporting. The
Agency believes the normal range
method for identifying SSIs in releases
established in today's rule is sufficiently
flexible to permit persons in charge of
facilities or vessels to qualify releases
for reduced reporting under section
103(f)(2) without installing monitoring
devices or incurring other excessive
regulatory burden or expense. By using
engineering estimates, knowledge of the
operating history of the facility or
vegsel, experience with operating
processes, and professional judgment,
the person in charge can establish a
rormal range of releases on a sound
technical basis. SSIs above this normal
range can be estimated in the same
fashion without monitoring or
measuring.

C. Relationship to Reporting Undor
SARA Title Il

SARA Title lII (sections 301-329)
addresses emergency planning and
community right-to-know and requires,
among other things, emergency and
ennual notification to State and local
governments in addition to the
notification requirements of section 103
of CERCLA.

Section 304 Reporting

To clarify the types of releases
exempt from section 304 notification, the
April 19,1988 NPRM proposed revising
the applicability section of the
regulations implementing secticn 304 to
add definitions of “continuous” and
“statistically significant increase."
Several commenters misinterpreted the
proposed rule language as incorporating
CERCLA section 103(f)(2) continuous
release annual report requirements
under section 304.

Section 304 of SARA Title III provides
release reporting requirements that
parallel the requirements of section
103(a) of CERCLA, but are intended to
make release information available
immediately to the SERC of any State
likely to be affected by the release and

emergency response coordinator for the
LEPC for any area likely tc be affected
by the release. In general, a release of
an EHS or a CERCLA hazardous
substance must be reported immediately
to a SERC and LEPC if it (1) is in an
amount equal to or in excess of the RQ
(or one pound if an alternative quantity
has not been established by regulation),
and (2) occurs from a facility at which a
hazardous chemical is produced, used,
or stored and in a manner that would
require notice under CERCLA section
103{a).® The addition of the definitions
in today's firal rule clarify the meaning
of the statutory phrase, “occurs in a
manner which would require notice
under CERCLA section 103({a).”

To the extent that releases are
continuous and stable in quantity and
rate as defined by CERCLA section
103(f)(2) and today’s final rule, they do
not occur in @ manner that requires
notification under CERCLA section
103{a). Accordingly, when persons in
charge of facilities or vessels releasing
EHSs or CERCLA hazardous substances
submit the initial notification reports
(including the initial written reports,
which should be submitted with the
follow-up report required by SARA Title
I1I section 304(c]}) to the appropriate
SERC and LEPC, identifying reloases of
EHSs and CERCLA hazardous
substances as continuous and stable in
quantity and rate under the definitions
in today's final rule, they need not
report again to the SERC and LEPC,
except for reports of SSIs. No CERCLA
section 103(f)(2) follow-up reports are
required under SARA Title Il section
S04,

If there is a change in the composition
or source(s) of a release, however, the
release is considered a new release and
must be qualified for reporting as a
continuous release, Accordingly, the
new release must be reported to the
NRC, SERC, and LEPC on a per-
occurrence basis for a period sufficient
to establish its continuity and stability.
When the basis is established, the
owner or operator must make an initial
telephone report to notify the NRC,
SERC, and LEPC of the intent to report
the release as a continuous release and,
within 30 days, submit initial written
notifications to the EPA Region, SERC,
and LEPC. No other changes in releases
must be reported to the SERC or LEPC,
unless there is an increase in the
quantity of the release, and the owner or

® Section 304 of Title IIl excludes releases that
result in exposure cnly to persons within the facility
boundaries, releases that are federally parmitted,
releases of pesticide products exempt from CERCLA
section 103(a) reporting under CERCLA section
108{e), and releases that do not come within the
definition of release in CERCLA section 101{22),

operator wants to modify the reported
normal range of the release to redefine
S51s. To modify the reported normal
range, the owner or operator must
submit at least one SSIreport to the
NRC, SERC, and LEPC and, within 30
days, submit a letter to the EPA Region
describing the new normal range, the
reason for the change, and the basis for
stating that the release in the increased
emount is continuous and stable in
quantity and rate under definitions in
today's rule. Information on the change
in the normal range should also be
submitted to the SERC and LEPC, along
with the SARA Title III section 304(c)
follow-up report, in order to redefine
SSIs under section 304.

EPA intends to maintain the
information submitted on continuous
releases in its computerized Emergency
Response Notification System data
base. The Agency will make this
information available to EPA program
offices, and, upon request, will share
with SERCs and LEPCs information not
submitted directly to them. Continuous
release information, together with the
information collected under other
sections of SARA Title II. will provide
the SERCs and LEPCs with a
comprehensive picture of chemical
hazards in a particular community. EPA
believes this information can be used by
facilities, as well as by other
government authorities, to further
pollution and accident prevention goals
and objectives.

Initial telephone notification to the
SERC and LLEPC required under today's
rule must include the same information
a8 ig contained in the initial telephone
notification to the NRC under 40 CFR
502.8(d)(3). To satis{y the requirements
under today’'s rule and the requirements
for a follow-up notice under SARA Title
Il section 304(c), the initial written
notification to the SERC and LEPC must
identify the facility cr vessel, the person
in charge, the hazardous substance
being released (and whether it is an
extremely hazardous substance under 40
CFR part 355, appendix A), the source(s)
of the release and the medium(a) it may
affect, its frequency, the basis for stating
that the release continuous and stable in
quantity and rate, the normal range of
the release, an estimate of the total
annual amount released, the population
density within a one-mile radius of the
facility, the identity and location of
sensitive populations and ecosystems
within that area, if any, and any known
or anticipated acute or chronic health
risks associated with the release, and
proper precautions, including medical
attention that should be taken as a
result of the release. Information from
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initial reports will establish the release
as continuous, assist Stale and local
officials in emergency planning, and
provide a basis for the SERC or LEPC to
evaluate reports of SSIs.

Commenters on section 304
requirements should note that the
Agency has proposed to designate 232
EHSs as CERCLA hazardous substances
(54 FR 3388; January 23, 1988). When
that proposed rule becomes final and
effective, continuous releases of EHSs
that are newly designated as CERCLA
hazardous substances will be subject to
all the requirements applicable to
releases of CERCLA hazardous
substances, including submission of
follow-up reports to the appropriate EPA
Regional office under CERCLA section
103(f)(2).

Section 313 Reporting

A number of commenters urged EPA
to allow substitution of the Toxic
Release Inventory (TRI) report required
under SARA Title III section 313 for the
annual reports required under the April
19, 1988 NPRM. In today's final rule the
Agency is not requiring annual reports
but only an initial written notification
and a one-time follow-up report.
Nevertheless, to provide flexibility, the
Agency is allowing persons in charge to
submit a copy of the TRI report in lieu of
the CERCLA section 103(f)(2) initial
written and follow-up reports, provided
that certain supplemental continuous
release information is submitted with
the TRI report.

Under SARA Title III section 313,
covered facilities must submit, on or
before July 1 of each year, a TRI form to
the EPA Administrator and to the State
official or officials designated by the
Governor of the State in which the
facility is located. Annual notification
requirements under section 313,
however, are different in scope and
purpose from CERCLA section 103
reporting requirements. SARA Title 11l
section 313 requirements apply only to
facilities in the Standard Industrial
Classification (SIC) Major Groups 20
through 39 (unless the Administrator
exercises the discretion granted in
sections 313(b)(1) or 313(b}{2) to add or
delete SIC groups or individual
facilities) that have inventories of listed
chemicals greater than specified
threshold amounts. There are no such
restrictions on the applicability of
CERCLA notification requirements.
Also, the universe of substances
covered by CERCLA section 103 is not
the same as the universe covered by
SARA Title III section 313 requirements;
some substances subject to CERCLA
notification requirements are not subject
to section 313, and other substances not

subject to CERCLA notification
requirements are subject to section 313
notification requirements.

The purpose of the reporting
requirements differs as well. The
purpose of the SARA Title III section
313 reporting requirements is to provide
the public with information concerning
the release of toxic chemicals into the
environment, whereas the purpose of
CERCLA notification requirements is to
alert response officials to releases that
may require a government response to
protect public health and welfare and
the environment.

In accordance with its statement in
the preamble to the April 19, 1988
proposed rule to resolve, if possible, the
concern about duplicate reporting, the
Agency initiated discussions with EPA
Regional personnel to determine
whether the data submitted under
section 313 would be adequate for their
needs. On the basis of these discussions,
EPA determined that the use of the
SARA Title III section 313 report to
satisfy the initial written and follow-up
reporting requirements of CERCLA
section 103(f)(2) is feasible so long as
certain additional continuous release
information is included with the section
313 report. The additions will provide
EPA Regions with information that is
not requested for purposes of the SARA
Title 11l section 313 report, but is
required in the continuous release initial
written notification or follow-up report.

If the TRI report 1° ig submitted in lieu
of the initial written or follow-up report,
the following continuous release
information must be submitted with a
copy of the TRI report:

(1) The population density within a
one-mile radius of the facility or vessel,
described in terms of the following
ranges: 0-50 persons, 51-100 persons,
101-500 persons, 501-1000 persons, more
than 1,000 persons.

(2) The identity and location of any
sensitive populations or ecosystems
within a one-mile radius of the facility
or vessel (e.g., elementary schools,
hospitals, retirement communities, or
wetlands). In addition, the following
information must be supplied for each
hazardous substance release claimed to
qualify for reporting under section

103(f)(2).

10 EPA acknowledges that the information
required in the CERCLA section 103(f}(2) initial
written report and follow-up report under today’s
final rule is not identical to the information required
in the SARA section 313 report, plus the addendum,
The Agency, however, believes that the
requirements are comparable and, regardless of the
reporting option exercised, it will be able to derive
the information y to evaluate the rel

(3) The upper and lower bounds of the
normal range of the release (in pounds
or kilograms) over the previous year.

(4) The frequency of the release and
the fraction of the release from each
release source and the specific period
over which it occurs.

(5) A brief statement describing the
basis for stating that the release is
continuous and stable in quantity and
rate.

Also, the person in charge must
include in the report the case number
assigned by the NRC or EPA and a
signed statement that the hazardous
substance release(s) described in the
notification is continuous and stable in
quantity and rate under the definitions
in 40 CFR 302.8, and that all the reported
information is accurate and current to
the best of his or her knowledge.

This additional information must be

submitted to the appropriate EPA

Regional Office, along with a copy of the
most recent SARA Title Ill section 313
annual report, within 30 days of the
initial telephone notification to the NRC.
A subsequent TRI report plus addendum
must also be submitted within 30 days
of the first anniversary date of the initial
written submission. The additional
information required for purposes of
satisfying the requirements of today’s
rule should not, however, be submitted
by an owner or operator when
submitting the Form R report under
SARA Title Il section 313 to the Toxic
Release Inventory data base. Rather, a
copy of Form R should be submitted
with the additional information to the
EPA Region. (The addresses of
appropriate EPA Regional Offices are
listed in section IL.B.3 of this preamble.)
Owners and operators that do not
choose to substitute the section 313
report must submit the CERCLA section
103(f)(2) initial written report within 30
days of the initial telephone notification
and a follow-up report on or before the
anniversary date of the initial written
report.

RQ Adjustments

One commenter stated that although
the proposed rule does not address
modification of RQs, it highlights the
need for EPA to modify the RQs for non-
CERCLA EHSs, The commenter noted,
for example, that the RQ for sulfur
dioxide was set by SARA Title III
section 304 at one pound, but that
emission levels far above 200 pounds
per day are permitted for power plants
burning fossil fuels,

EPA has proposed a rule to designate
232 EHSs as CERCLA hazardous
substances (54 FR 3388; January 23,
1989). On August 30, 1989, the Agency
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proposed adjustments to the RQs for
these and other EHSs (54 FR 35988).
When the Agency promulgates the final
rule, it will simultaneously adjust the
RQs for these substances. Also, the
commenter should note that releases in
compliance with permits under other
Federal programs may be exempt from
CERCLA notification requirements
under the federally permitted release
exemption. (See CERCLA section
101(10), CERCLA section 103(a), and
SARA Title III section 304(a)).

D. Multiple Concurrent Releases

In § 302.8(e) of the April 19, 1988
proposed rule (53 FR 12868 at 12869),
FPA stated that multiple concurrent
releases of the same substance
occurring at various locations from
contiguous plants or installations on
contiguous property that are under
common ownership or control shall be
added together to determine whether
such releases constitute a continuous
release or an SSI. Several commenters
found the multiple concurrent release
section of the proposed rule confusing
and inconsistent with the CERCLA
definition of facility. These commenters
inferred that the proposed rule adopted
the SARA Title Il definition of “facility"
for purposes of the continuous release
rule. The commenters stated that the
aggregation of release data from
different facilities on contiguous grounds
under common ownership would be
inconsistent with the definition of
“facility” under CERCLA, and would be
difficult because there are often
different persons in charge of the
various facilities.

The Agency did not intend to adopt
the SARA Title III definition of facility
for the purposes of the continuous
release rule. In today's final rule,
therefore, § 302.8(1) allows the person in
charge to aggregate release data from
separate, contiguous, adjacent facilities
or to consider each facility separately.
Persons in charge, however, must
aggregate multiple concurrent releases
of the same substance from a particular
facility, to determine if an RQ has been
equaled or exceeded (See 50 FR 13456 at
13459; April 4, 1985 and CERCLA section
101(9)). For the purpose of determining
whether a release is continuous and
stable in quantity and rate, and for the
purpose of identifying SSIs, however,
the aggregation of release data from
separate facilities is optional. The
person in charge may either consider the
releases separately or in the aggregate,
provided that whichever approach is
elected is used for both purposes. This
option should eliminate any difficulty or
confusion that persons in charge of
different facilities at one plant or

company might otherwise have
experienced.

E. Administrative Reporting Exemptions

One commenter on the April 19, 1988
proposed rule maintained that emissions
that are considered de minimis, or that
are exempt from regulation under other
Federal or State statutes or regulations
because their impact is insignificant, do
not warrant reporting to the NRC. The
commenter cited the example of
emissions from small internal
combustion engines used in the field.
According to the commenter, releases
from these engines easily could equal or
exceed the 10-pound RQ for oxides of
nitrogen, yet could be significantly
below the annual emission level that
would trigger a permitting requirement.
Other examples the commenter
mentioned were emissions from flares at
tank batteries and gas processing plants,
venting of small amounts of sour gas
(gas containing hydrogen sulfide), and
fugitive emissions. The commenter
stated that these emissions have been
identified to other authorities and are
clearly normal, routine emissions that
should be exempt from CERCLA section
103(a) reporting requirements.

The EPA would consider granting an
administrative reporting exemption if
EPA or another appropriate Federal
agency determines that certain releases
pose a hazard only rarely and that the
government would rarely, if ever,
respond to such releases, or if the
Agency concludes that it is technically
or administratively infeasible or
inappropriate to respond to such
releases. The commenter has not
provided sufficient data or analysis for
the Agency to determine whether the
releases mentioned are actually de
minimis and thus would rarely pose a
hazard or that government authorities
would rarely, if ever, want to respond to
reports of such releases. The Agency,
therefore, is not granting any
administrative exemptions from section
103(a) or section 103(f)(2) notification
requirements in today's final rule. Under
the definitions of continuous and stable
in quantity and rate promulgated in
today’s rule, however, releases such as
the ones cited by the commenter may
qualify for reporting under section
103(£){2).

Another commenter proposed that
EPA exempt from all continuous release
notification requirements, air releases
from electrig utility fossil fuel-fired
steam/electric generating units because
some emissions from such facilities
cannot be measured to any reasonable
degree of accuracy, and because
reporting the facility emissions that are
measurable or monitorable would

duplicate reporting associated with
other Federal and State regulatory and
permit requirements.

The Agency is aware that some
releases are not measured or monitored
and that persons in charge of facilities
or vessels emitting such releases will
not be able to provide empirical data
about such releases. Consequently, for
this type of release, the Agency is
allowing persons in charge to make
reasonable estimates or calculations of
the information necessary to comply
with section 103(f)(2) requirements on
the basis of experience with operating
processes and equipment, professional
judgment, and any available data.

Also, certain releases are considered
federally permitted releases under
CERCLA section 101(10) and are exempt
from CERCLA and SARA Title III
notification and liability provisions,
Congress was explicit in listing the
types of releases that are exempt from
notification and liability provisions.
Releases that do not come within the
provisions of section 101(10), however,
are subject to CERCLA notification and
liability provisions, regardless of any
permits or licenses that may control
these releases. (For further clarification,
see the proposed rule on federally
permitted releases (53 FR 27268; July 19,
1988)).

IIL. Comments on the Federally
Permitted Release Rule

A number of commenters stated that it
would not be possible to assess the full
impact of the continuous release rule
until the federally permitted release rule
was proposed. One commenter
suggested that the two rules be
combined for final promulgation.

The Agency understands that the
provisions of today's rule and the
federally permitted release rule have a
related effect on CERCLA notification
requirements for many facilities and
vessels. Some releases that do not
qualify as federally permitted releases
under one of the Federal acts
enumerated in CERCLA section 101(10)
may nevertheless qualify for reduced
reporting as continuous releases under
CERCLA section 103(f)(2). Accordingly,
the Agency has examined all comments
received on the federally permitted
release proposal that address reporting
requirements for continuous releases,
Those comments raised no significant
issues regarding continuous releases
that had not already been raised in the
comments on the continuous release
proposal.

Moreover, the Agency believes that
persons in charge of facilities and
vessels have had ample opportunity to
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assess the impact of the rules on the
basis of the proposals published in the
Federal Register. The federally
permitted release rule was proposed on
July 19, 1988 (53 FR 27268) and the
comment period was extended to
October 19, 1988 to accommodate
comments, The federally permitted
release rule is a complex rulemaking
involying the provisions of a number of
statutes in addition to CERCLA section
101(10). The Agency believes it would be
inappropriate to delay promulgation of
today's final rule until the promulgation
of the federally permitted release rule,
which is not expected until the Spring of
1991, By promulgating the continuous
release rule today, the Agency will
enable industry to begin reporting
immediately under its provisions.

IV. Regulatory Costs

In the economic analysis supporting
the April 19, 1988 NPRM, EPA assumed
as a baseline the costs that the regulated
community incurs when fully complying
with section 103(a) reporting
requirements. One commenter suggested
that in so doing EPA assumed an
extremely costly base situation that did
not reflect reality, resulting in very large
and unrealistic cost savings attributable
to the continuous release reporting rule.
The commenter also stated that
continuous releases are not currentl
being reported because the Agency gad
stated, in a 1981 draft document, entitled
“Interim Implementation Policy” that it
did not wish to receive notification of
routine, continuous, or anticipated
intermittent releases,

The draft Interim Implementation
Policy document did not suggest that
facilities or vessels were permanently
exempt from reporting continuous
releases, but rather that, at that time,
EPA did not intend to enforce strictly
the notification requirements for
continuous releases. In its first final rule
on notification requirements and
reportable quantity adjustments for
hazardous substances, the Agency made
it quite clear that, although it was not
promulgating a continuous release rule
at that time, “[n]otification of releases
must be given ‘annually, or at such time
as there is any statistically significant
increase’ in the quantity of the
hazardous substance being released" (50
FR 13458; April 4, 1985).

EPA does not agree with the comment
that the baseline used in the economic
analysis supporting the proposed rule
was inappropriate. The purpose of an
economic baseline is to provide a
measure of the estimated costs that the
affected community, government
agencies, and other parties, such as the
general public, would incur if a

regulation were not promulgated.
Estimates of the post-regulation costs
can be determined once the baseline is
established. The difference between the
post-regulation costs and the baseline
costs is the incremental cost (or cost
savings) attributable to the final
regulation.

Today's continuous release reporting
regulation clarifies the reduced reporting
requirements for facilities that release
CERCLA hazardous substances at levels
that equal or exceed an RQ on a
continuous basis. As such, it is
deregulatory in nature and results in
cost savings to affected facilities and
vessels relative to the costs that would
be incurred were they to report on a per-
occurrence basis under CERCLA section
103(a). The economic analysis
supporting the NPRM used as its
baseline the reporting requirements that
would prevail without section 103(f)(2).
That is, the economic baseline assumed
that all facilities and vessels would
report releases under CERCLA section
103(a). EPA believes that this is an
appropriate approach, but
acknowledges that many facilities and
vessels with continuous releases of
hazardous substances are not reporting
under section 103(a) and have
interpreted the statutory provisions of
section 103(f)(2) as not requiring any
reports of releases that are continuous
and stable in quantity and rate.

Under the final rule, the person in
charge of any facility or vessel that
releases a CERCLA hazardous
substance in a quantity equal to or
exceeding the RQ in a manner that is
continuous and stable in quantity and
rate may submit initial and follow-up
notifications, reports of SSIs in the
release, and reports of changes in
previously submitted information,
instead of reporting such releases on a
per-occurrence basis. Because of the
numerous facilities that have interpreted
the provisions of section 103(f)(2) not to
require any reports, and have, to date,
submitted no reports to the Agency, in
the economic analysis supporting
today’s final rule, the baseline
assumptions have been modified to
represent the situation in which no
reporting has occurred. As a result, the
$5.9 million cost estimate for the final
rule represents annual costs assuming
that the facilities and vessels that
release hazardous substances in a
continuous manner are not currently
complying with section 103(a) or section
103(f)(2) notification requirements. That
is, it represents costs incurred to submit
initial and follow-up notifications. SSI
reports, and reports of changes in
previously submitted information, as

required by the continuous release
reduced reporting regulation, without
taking credit for the cost savings
associated with daily notifications that
are no longer required. The burden is
expressed as a cost rather than a cost
savings in order to reflect more
accurately the reality of the reporting
situation for these facilities. Therefore,
the Agency believes it has responded
fully to the commenter's concerns by
estimating the potential costs of the final
regulation assuming no prior compliance
with CERCLA reporting requirements.
The economic impact analysis (EIA)
clearly shows that today's final rule is
nonmajor, generating costs well below
$100 million.

The same commenter stated that EPA
failed to comply with the Paperwork
Reduction Act requirement to ensure
that it has taken every reasonable step
to ensure that the collection of
information is the least burdensome
alternative necessary for the proper
performance of the Agency’s functions
and to comply with legal and program
objectives. The Agency does not agree
that it failed to comply with
requirements of the Paperwork
Reduction Act in the publication of the
proposed rule,

The Agency considered several
alternative definitions of “continuous,”
“stable in quantity and rate,” and
“statistically significant increase.” In the
NPRM, as well as in today's final rule,
EPA selected definitions that provide
the person in-charge of a facility or
vessel the greatest flexibility in
evaluating individual release situations.
In particular, “continuous” was defined
in the NPRM as “continuous without
interruption or abatement, or continuous
during operating hours, or continnous
during regularly-occurring batch
processes.” The Agenoy stated,
however, that it acknowledged that
certain routine, anticipated, intermittent
releases should also be reportable under
section 103(f)(2). The Agency also
proposed to allow persons in charge to
determine whether a release is stable in
quantity and rate. Similarly, the NPRM
provided that the person in charge could
use any appropriate statistical test to
identify SSls. Today's final rule provides
even greater flexibility. By allowing the
person in charge to determine the
normal range of the release and to
thereby identify SSIs, the Agency has
selected the least burdensome and least
expensive option that conforms with
legal and program objectives.

The economic analysis supporting
today's final rule considers three
options: (1) Use of a broad definition of
continuous to include routine,




Federal Register / Vol. 55, No. 142 / Tuesday, July 24, 1990 / Rules and Regulations

30183

anticipated, and intermittent releases, a
definition of $SIs as releases above the
normal range, and a definition of the
normal range to include all releases
under normal operating conditions
reported or occurring during the
preceding year; (2) use of the more
restrictive NPRM definition of

“continuous” as without interruption or

abatement, and a defihition of 551 as
any release in the top 5 percent of all
releases occurring under normal
operating conditions; and (3) per-
occurrence reporting. Annualized total
costs to industry and government of
these three options are: $5.9 million

under Option 1; $48.7 million under
Option 2; and $873.9 million under
Option 3, per-occurrence reporting under
section 103(a).

The following table summarizes the
estimated costs of the analyzed options:

EsTiMATED CoSTS OF CONTINUOUS RELEASE REPORTING OPTIONS

Estimated

Estimated

First year total
costs (88

Annualized
totai costs (88

number of
faciiities

number of
SSis annually

dollars)
(milfion)

dollars)
(miilion)

Option 1

10,200

Option 2.

10,200

Option 3

10,200

1,510
143,200
2,864,200

$110
533
B874.1

$5.9
48.7
B73.9

Costs to 'mdustry and government are
incurred in preparing and processing
notifications of hazardous substance
releases, recordkeeping, and responding
to releases. The substantial difference in
estimated total annualized costs among
the three options results largely from
differences in the number of releases
that must be reported as SSIs. Under
Option 1, about 1,500 SSIs are expected
to be reported, whereas the estimated
number of SSIs, under Option 2, is about
143,200. Under Option 3, all 2,864,000
releases of hazardous substances
estimated to occur each yearin a
continuous and stable manner must be
reported to government authorities. The
estimated cost to industry of reporting
SSIs is approximately $215 per release
for releases of CERCLA hazardous
substances, and $205 per release for
releases of non-CERCLA EHSs.!* The
corresponding government costs for
processing and evaluating an SSI report
is estimated at about $85 per report for
CERCLA hazardous substances and $55
per report for non-CERCLA EHSs,

The average cost per facility to
comply with the reporting requirements
under each option, based on an
estimated universe of 10,200 affected
facilities, is approximately $510
annually under Option 1, $3,490
annually under Option 2, and $62,190
annually for per-occurrence reporting
under section 103(a). The cost savings of
reporting under the final rule are
considerable, therefore, as compared
with costs that persons in charge of
facilities or vessels would incur if they
reported on a per-occurrence basis, In
selecting the first option in the final rule,
EPA believes it has provided persons in

'! The cost difference between reporting a release
of a CERCLA hazardous substance and reporting &
relerse of a non-CERCLA EHS reflects the fact that
:ele;swéuoamm EHSs need not be reported
0 the

charge of facilities-and vessels with the
least burdensome, most flexible
approach to reporting under section
103(f)[2) and has fully complied with the
requirements of the Paperwork
Reduction Act.

One commenter suggested that EPA
should use the actual number of
emergency release reports to the NRC as
the basis for estimating the number of
facilities that will report under section
103(f)(2) and actual estimates for time
spent by industry in the past to prepare
annual reports. The Agency does not
agree. The number of episodic releases
reported annually to the NRC is not
representative of the number of facilities
or vessels that are likely to report under
CERCLA section 103(f}(2). Based on
information in the Toxic Release
Inventory data base, the New Jersey
Community Right-to-Know data base,
and the Philadelphia Air Management
Services data base, the Agency .
estimates that approximately 10,200
facilities are likely to release hazardous
substances in a continuous and stable
manner at reportable levels, This
estimate exceeds the 4,900 reports of
hazardous substance releases reported
to the NRC in 1988.

The Agency believes that persons in
charge of many facilities and vessels
have interpreted the provisions of
section 103(f)(2) not to require any
reports, and currenily are not reporting
continuous releases to the NRC. The
Agency believes, therefore, that the
number of episodic release reports to
the NRC cannot be used as a basis for
estimating the number of facilities and
vessels potentially affected by today's
final rule,

Similarly, the Agency does not believe
that annual reports submitted by
industry to date can be used to estimate
costs of compliance with today’s rule.
Annual reports submitted to date do not

include the information required in the
initial written notification or the follow-
up report promulgated in today's rule. In
fact, many of the annual reports
submitted to date tend simply to identify
the facility and the release, and to
provide little additional information.
Cost estimates based on such reports
could underestimate reporting costs.

Several commenters stated that EPA
substantially understated the cost of
implementing the proposed rule by not
including the costs of installing and
operating special systems to monitor
releases of hazardous substances. EPA
does not agree that monitoring costs
should be included in the cost estimates
attributable to the continuous release
reporting rule. Neither the identification
of SSIs nor compliance with the
reporting requirements in today’s final
rule requires monitoring or measuring of
releases to acquire empirical data. Use
of the normal range to identify §SIs,
rather than the use of statistical tests,
has eliminated any need for monitoring
equipment. The normal range approach
requires only that estimates be made of
the quantity of each release relative to
the reported normal range. This
estimation can be based on professional
judgment; a precise determination of the
quantity of the release is not necessary.
Also, EPA has limited the information
required in the initial and follow-up
reports to data that do not require
monitoring, Therefore, because the
provisions of today's final rule do not
require or necessitate additional
monitoring, EPA does not believe it is
appropriate to include monitoring costs
in the calculations of the estimated total
costs of today's regulation.

One commenter stated that the
Agency had underestimated costs by
inappropriately assuming that a facility
or vessel would release only one
hazardous substance subject to the
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continuous release reporting
requirements and, consequently,
underestimated the costs to facilities or
vessels reporting more than one
hazardous substance release. The
commenter suggested use of the
Philadelphia Air Management Services
data to derive an estimate of the number
of facilitics or vessels releasing multiple
hazardous substances at levels that
equal or exceed the RQ. The Agency
performed the analysis suggested by the
commenter, as well as analyzing data
submitted under SARA Title 1II section
313. On the basis of these analyses, the
Agency determined that, on average
during a given year, facilities tend to
manufacture, use, or store
epproximately five CERCLA hazardous
substances and EHSs, and release
approximately four substances. This
estimate, of course, varies considerably
by indusltry category.

Not all of the hazardous substance
releases equal or exceed the RQ. Based
on the Philadelphia data, less than 6
percent (approximately one in 18
releases) of releases equaled or
exceeded the RQ and would be
reporiable under CERCLA. Thus, on
average, across all facilities, it is
assumed that approximately one of 18
releases will occur at a reportable level,
If releases are not independent, then it
may be more likely that a facility will
have multiple releases at reportable
levels. It is not clear, however, whether
these multiple releases would occur
simultaneously from the same source
(i.e., in @ mixture) or whether they
would occur as independent releases
from different sources. Mixtures are
reportable as one release and thus costs
would not increase proportionately with
the number of multiple, simultaneous
releases. Releases of different
hazardous substances from different
sources, in contrast, must be reported
separately.

The economic analysis supporting
today’s final rule, therefore, assumes
that affected facilities releasing
CERCLA hazardous substances release
at most two hazardous substances in a
continuous and stable manner at levels
that equal or exceed an RQ, and that
facilities that release non-CERCLA
EHSs release one EHS at a reportable
level, The analysis, however, also
includes a sensitivity analysis showing
that, if a facility or vessel has multiple
continuous releases of hazardous
substances occurring in an unrelated -
manner at levels that equal or exceed
the RQ, regulatory costs for that
particular facility or vessel could
increase roughly in proportion to the

number of hazardous substances
released at or above the RQ.

One commenter stated that EPA
ghould revise its estimates of the
number of facilities affected by the
regulations to account for the possibility
that some facilities that release federally
permitted air emissions also may be
releasing hazardous substances that are
not federally permitted as defined in
CERCLA section 101{10) and the
proposed regulation clarifying the
federally permitted release exemption.
EPA agrees that some of these facilities
that have Federal permits also may be
releasing substances that are not
considered federally permitted under
CERCLA section 101(10). The Agency,
therefore, has modified its estimates of
the universe of facilities potentially
affected by today’s final rule to include
some facilities that have Federal permits
but may not be entirely exempted under
section 101(10) from CERCLA reporting.
The Agency estimates that
approximately 10,200 facilities release
CERCLA hazardous substances and
non-CERCLA EHSs in 8 manner that is
continuous and stable in quantity and
rate, and at levels that equal or exceed
the RQ. This estimate includes facilities:
that have Federal permits, but also
release other hazardous substances not
covered by permit limitations.

The information used for the cost
estimates supporting the April 19, 1983
NPRM was based upon the data
available at that time. In support of the
final rule, however, the Agency used
more recent and accurate data on
facilities that release hazardous
substances. The Agency used two new
data bases generated as a result of
SARA Tiile Il requirements to estimate
the number of facilities potentially
affected by the reporting requirements
under CERCLA section 103(f)(2). The
New Jersey Right-to-Know data base is
used to estimate the total number of
facilities that manufacture, process, or
use CERCLA hazardous substances and
non-CERCLA EHSs in the State of New
Jersey and the nation as a whole; the
SARA Title Il section 313 Toxic Release
Inventory data base is used to estimate
the relationship between the number of
facilities that release CERCLA
hazardous substances and non-CERCLA
EHSs and the number of facilities that
manufacture, process, or use the
substances, The Agency believes that
these data bases provide the best
currently available data for estimating
the number of facilities that will be
affected by the CERCLA section
103(f)(2) requirements. (See Economic
Impact Analysis Supporting the Final
Continuous Releage Reporting

Regulation under section 103(f)(2) of
CERCLA, available in the Superfund
Docket, for details on these data bases
and the methodology used to estimate
the costs attributable to today’s final
rule.)

The 10,200 facilities estimated to be
eligible to report releases under section
103(f)(2] are estimated to release
approximately 13,660 CERCLA
hazardous substances and 1,475 non-
CERCLA EHSs in a continuous and
stable manner. Under Options 1 and 2,
facilities are assumed to provide initial
notification for these hazardous
substance releases in the first year of
implementation at a unit cost of $360 for
CERCLA hazardous substances and
$350 for non-CERCLA EHSs, In addition
to the costs of providing initial
notification, persons in charge will incur
costs for providing information or
clarification at the request of
government authorities, for providing
notification of changes in submitted
information, for recordkeeping, and for
reporting SSIs. Option 3, reporting under
section 103(a), does not have any initial
or annual reporting requirements; rather,
facilities must report releases
immediately as they occur.

One commenter stated that EPA
should include, in the estimate of the
overall cost of the regulation, the cost of
reporting to State and local authorities
under SARA Title III section 304. EPA
agrees with the commenter and has
provided an estimate of these costs in
the economic analysis supporting the
final rule. Of the total annual cost
estimate of $5.9 million for reporting and
processing reports under the continuous
release reporting regulation, the
annualized cost of all reporting under
SARA Title Il 304, including SSI reports,
is estimated at $0.8 million.

One commenter argued that the
continuous release reporting rule is a
major rule because it will impose costs
on society of over $100 millicn annually,
and that even if it is not, it is likely to
cause a major increase in costs or
prices. The Agency does not agree that
the continuous release rule is a major
rule. Even assuming a baseline of no
reporting under section 103(a), the
annual cost to facilities and vessels of
complying with CERCLA section
103(f)(2) requirements is estimated to be
$5.18 million; the cost to the government
of processing reports is estimated to be
$0.76 million. This is well below the $100
million cost of a major rule and the rule
does not meet the other criteria for a
major rule. (Criteria for a major rule are
listed in the summary of supporting

“analyses in section V, below.)




Federal Register / Vol

. 55, No. 142 |/ Tuesday, July 24, 1990 / Rules and Regulations

30185

V. Summary of Supporting Analyses
A. Executive Order No. 12291

Executive Order (E.O.) No. 12291
requires that regulations be classified as
major or nonmajor for purposes of
review by the Office of Management
and Budget (OMB). Under E.O. No.
12291, major rules are regulations that
are likely to result in:

(1) An annual effect on the economy
of $100 million or more; or

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

As demonstrated by an economic
analysis (Economic Impact Analysis
Supporting the Final Rule on Continuous
Release Reporting under Section
103(f)(2) of CERCLA) performed by the
Agency, available for inspection in the
Superfund Docket Room 2427, U.S. EPA,
401 M Street SW., Washington, DC
20460, this final rule is nonmajor,
because the rule will result in estimated
annualized costs of $5.9 million, with
$5.18 million incurred by facilities and
vessels, and an estimated annualized
cost of $0.76 million incurred by the
government. Moreover, the rule will not
cause a major increase in costs or prices
mentioned in (2) above or cause any of
the significant adverse effects
mentioned in (3) above.

OMB completed its review, as
required by E.O. No. 12291, on March 9,
1990 without comment.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
requires that a Regulatory Flexibility
Analysis be performed for all rules that
are likely to have a “significant impact
on a substantial number of small
entities.” EPA certifies that this final
regulation will not have a significant
impact on a substantial number of small
entities and that a Regulatory Flexibility
Analysis is not required. See Chapter
Five of the Economic Analysis
supporting today’s final rule, available
in the Superfund Docket

C. Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) under
the provisions of the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501 et
seq. and have been assigned OMB

control numbers 2050-0086 and 2050
0092.

Public reporting burden for this
collection of information is estimated at
9 hours per response for the initial
written report, at 5 hours per response
for the follow-up report, and at 2.2 hours
per change notification letter, including
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Chief, Information Policy Branch, PM~
223, U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460; and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, marked
“Attention: Desk Officer for EPA.”

List of Subjects
40 CFR Part 302

Air pollution control, Chemicals,
Hazardous materials transportation,
Hazardous substances, Hazardous
wastes, Intergovernmental relations,
Natural resources, Nuclear materials,
Pesticides and pests, Radioactive
materials, Reporting and recordkeeping
requirements, Superfund, Waste
treatment and disposal, Water pollution
control. :

40 CFR Part 355

Chemical accident prevention,
Chemical emergency preparedness,
Chemicals, Community emergency
response plan, Community right-to-
know, Contingency planning, Extremely
hazardous substances, Hazardous
substances, Reportable quantity,
Reporting and recordkeeping
requirements, Threshold planning
quantity.

Dated: June 21, 1990.

William K. Reilly,
Administrator.

For the reasons set out in the
preamble, title 40 of the Code of Federal
Regulations is amended as follows:

PART 302—DESIGNATION,
REPORTABLE QUANTITIES, AND
NOTIFICATION

1. The authority citation for part 302 is
revised to read as follows:

Authority: 42 U.S.C. 9602, 9603, and 9604; 33
U.S.C. 1321 and 1361,

2. Part 302 is amended by adding
§ 302.8 to read as follows:

§302.8 Continuous releases.

(a) Except as provided in paragraph
(c) of this section, no notification is
required for any release of a hazardous
substance that is, pursuant to the
definitions in paragraph (b) of this
section, continuous and stable in
quantity and rate.

(b) Definitions. The following
definitions apply to notification of
continuous releases:

Continuous. A continuous release is a
release that occurs without interruption
or abatement or that is routine,
anticipated, and intermittent and
incidental to normal operations or
treatment processes.

Normal range. The normal range of a
release is all releases (in pounds or
kilograms) of a hazardous substance
reported or occurring over any 24-hour
period under normal operating
conditions during the preceding year.
Only releases that are both continuous
and stable in quantity and rate may be
included in the normal range.

Routine. A routine release is a release
that occurs during normal operating
procedures or processes.

Stable in quantity and rate. A release
that is stable in quantity and rate is a
release that is predictable and regular in
amount and rate of emission.

Statistically significant increase. A
statistically significant increase in a
release is an increase in the quantity of
the hazardous substance released above
the upper bound of the reported normal
range of the release.

(c) Notification. The following
notifications shall be given for any
release qualifying for reduced reporting
under this section:

(1) Initial telephone notification;

(2) Initial written notification within
30 days of the initial telephone
notification;

(3) Follow-up notification within 30
days of the first anniversary date of the
initial written notification;

{4) Notification of a change in the
composition or source(s) of the release
or in the other information submitted in
the initial written notification of the
release under paragraph (c)(2) of this
section or the follow-up notification
unger paragraph (c)(3) of this section;
an

(5) Notification at such times as an
increase in the quantity of the
hazardous substance being released
during any 24-hour period represents a
statistically significant increase as
defined in paragraph (b) of this section.

(d) Initial telephone notification. Prior
to making an initial telephone
notification of a continuous release, the
person in charge of a facility or vessel
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must establish a sound basis for
qualifying the release for reporting
under CERCLA section 103{f)(2} by:

(1) Using release data, engineering
estimates, knowledge of operating
procedures, or best professional
judgment to establish the continuity and
stability of the release; or

(2) Reporting the release to the
National Response Center for a period
sufficient to establish the continuity and
stability of the release.

(3) When a person in charge of the
facility or vessel believes that a basis
has been established to qualify the
release for reduced reporting under this
section, initial notification to the
National Response Center shall be made
by telephone. The person in charge must
identify the notification as an initial
continuous release notification repart
and provide the following information:

(i) The name and location of the
facility or vessel; and

(ii) The name(s) and identity(ies) of
the hazardous substance(s) being
released.

(e) Initial wrilten notification. Initial
written notification of a continuous
release shall be made to the appropriate
EPA Regional Office for the
geographical area where the releasing
facility or vessel is located. (Note: In
addition to the requirements of this part,
releases of CERCLA hazardous
substances are also subject ta the
provisions of SARA Title III secticn 304,
and EPA’s implementing regulations
codified at 40 CFR part 355, which
require initial telephone and written
notifications of continuous releases to
be submitted to the appropriate State
emergency response commission and
local emergency planning committee.)

(1) Initial written notification to the
eppropriate EPA Regional Office shall
occur within 30 days of the initial
telephone notification to the National
Response Center, and shall include, for
each release for which reduced
reporting as a continuous release is
claimed, the follawing information:

(i) The name of the facility or vessel;
the location, including the latitude and
longitude; the case number assigned by
the National Response Center or the
Environmental Protection Agency; the
Dun and Bradstreet number of the
facility, if available; the port of
registration of the vessel; the name and
telephone number of the person in
charge of the facility or vessel.

(ii) The population density within a
one-mile radius of the facility or vessel,
described in terms of the following
ranges: 0-50 persons, 51-100 persons,
101-500 persons, 501-1,000 persons,
more than 1,000 persons.

(ili) The identity and location of
sensitive populations and ecosystems
within a one-mile radius of the facility
or vessel (e.g., elementary schools,
hospitals, retirement communities, or
wetlands).

(iv] For each hazardous substance
release claimed to qualify for reparting
under CERCLA section 103(f)(2), the
following information must be supplied:

(A) The name/identity of the
hazardous substance; the Chemical
Abstracts Service Registry Number for
the substance (if available); and if the
substance being released is a mixture,
the compaonents of the mixture and their
approximate concentrations and
quantities, by weight.

(B) The upper and lower baunds of the
normal range of the release (in pounds
or kilograms] over the previous year.

(C) The source(s) of the release (e.g.,
valves, pump seals, storage tank vents,
stacks). If the release is from: a stack, the
stack height (in feet or meters).

(D) The frequency of the release and
the fraction of the release from each
release source and the specific period
over which it occurs,

(E) A brief statement describing the
basis for stating that the release is
continuous and stable in guantity and
rate.

(F) An estimate of the total annual
amount that was released in the
previous year (in pounds or kilograms}.

(G) The envirenmental medium(a)
affected by the release:

(7) If surface water, the name of the
surface water body;

(2) If a stream, the stream order or
average flowrate (in cubic feet/second)
and designated use;

() If a lake, the surface area (in acres)
and average depth (in feet or meters);

(4} If on or under ground, the location
of public water supply wells within twa
miles.

(H) A signed statement that the
hazardous substance release(s)
described is(are] continuous and stable
in quantity and rate under the
definitions in paragraph (a) of this
section and that all reported information
is accurate and current to the best
knowledge of the person in charge.

(f) Follow-up natification. Within 30
days of the first anniversary date of the
initial written notification, the person in
charge of the facility or vessel shall
evaluate each hazardous substance
release reported to verify and update
the information submitted in the initial
written notification. The follow-up
notification shall include the following
information:

(1) The name of the facility or vessel;
the location, including the latitude and
longitude; the case number assigned by

the National Response Center or the
Environmental Protection Agency; the
Dun and Bradstreet number of the
facility, if available; the port of
registration of the vessel; the name and
telephone number of the person in
charge of the facility or vessel.

(2) The population density within a
one-mile radius of the facility or vessel,
described in terms of the following
ranges: 0-50 persons, 51-100 persons,
101-500 persons, 501-1,000 persons,
more than 1,000 persons.

(3) The identity and location of
sensitive populations and ecosystems
within a one-mile radius of the facility
or vessel (e.g., elementary schools,
hospitals, retirement communities, or
wetlands).

(4) For each hazardous substance
release claimed to qualify for reporting
under CERCLA section 103(f)(2), the
following information shall be supplied:

(i) The namefidentity of the
hazardous substance; the Chemical
Abstracts Service Registry Number for
the substance (if available); and if the
substance being released is a mixture,
the components of the mixture and their
approximate concentrations and
quantities, by weight.

(ii) The wpper and lower bounds of the
normal range of the release (in pounds
or kilograms] over the previous year.

(it} The source(s) of the release (e.g.,
valves, pump seals, storage tank vents,
stacks). If the release is from a stack, the
stack height (in feet or meters).

(iv) The frequency of the release and
the fraction of the release from each
release source and the specific period
over which it occurs.

(v) A brief statement describing the
basis for stating that the release is
continuous and stable in quantity and
rate.

(vi) An estimate of the total annuval
amoun{ that was released in the
previous year (in pounds or kilograms}.

(vii] The environmental medium(a)
affected by the release:

(A) i surface water, the name of the
surface water body;

(B} If a stream, the stream order or
average flowrate (in cubic feet/second)
and designated use;

(C) If a lake, the surface area (in
acres) and average depth (in feet or
meters);

(D) If on or under ground, the location
of public water supply wells within two
miles.

(viii) A signed statement that the
hazardous substance release(s) is{are}
continuous and stable in quantity and
rate under the definitions in paragraph
(2) of this section and that all reported
information is accurate and current to
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the best knowledge of the person in
charge.

(g) Notification of changes in the
release. If there is a change in the
release, notification of the change, not
otherwise reported, shall be provided in
the following manner:

(1) Change in source or composition.
If there is any change in the composition
or source(s) of the release, the release is
a new release and must be qualified for
reporting under this section by the
submission of initial telephone
notification and initial written
notification in accordance with
paragraphs (c)(1) and (2) of this section
as soon as there is a sufficient basis for
asserting that the release is continuous
and stable in quantity and rate;

(2) Change in the normal range. If
there is a change in the release such that
the quantity of the release exceeds the
upper bound of the reported normal
range, the release must be reported as a
statistically significant increase in the
release. If a change will resultin a
number of releases that exceed the
upper bound of the normal range, the
person in charge of a facility or vessel
may modify the normal range by:

(i) Reporting at least one statistically
significant increase report as required
under paragraph (c)(7) of this section
and, at the same time, informing the
National Response Center of the change
in the normal range; and

(ii) Submitting, within 30 days of the
telephone notification, written
notification to the appropriate EPA
Regional Office describing the new
normal range, the reason for the change,
and the basis for stating that the release
in the increased amount is continuous
and stable in quantity and rate under
the definitions in paragraph (b) of this
section.

(3) Changes in other reported
information. If there is a change in any
information submitted in the initial
written notification or the follow-up
notification other than a change in the
source, composition, or quantity of the
release, the person in charge of the
facility or vessel shall provide written
notification of the change to the EPA
Region for the geographical area where
the facility or vessel is located, within 30
days of determining that the information
submitted previously is no longer valid.
Notification shall include the reason for
the change, and the basis for stating that
the release is continuous and stable
under the changed conditions.

(4) Notification of changes shall
include the case number assigned by the
National Response Center or the
Environmental Protection Agency and
also the signed certification statement
required at (c)(2)(xi) of this section.

(h) Notification of a statistically
significant increase in a release.
Notification of a statistically significant
increase in a release shall be made to
the National Response Center as soon
as the person in charge of the facility or
vessel has knowledge of the increase.
The release must be identified as a
statistically significant increase in a
continuous release. A determination of
whether an increase is a “statistically
significant increase” shall be made
based upon calculations or estimation
procedures that will identify releases
that exceed the upper bound of the
reported normal range.

(i) Annual evaluation of releases.
Each hazardous substance release shall
be evaluated annually to determine if
changes have occurred in the
information submitted in the initial
written notification, the follow-up
notification, and/or in a previous change
notification.

(i) Use of the SARA Title Il section
313 form. In lieu of an initial written
report or a follow-up report, owners or
operators of facilities subject to the
requirements of SARA Title III section
313 may submit to the appropriate EPA
Regional Office for the geographical
area where the facility is located, a copy
of the Toxic Release Inventory form
submitted under SARA Title III section
313 the previous July 1, provided that the
following information is added:

(1) The population density within a
one-mile radius of the facility or vessel,
described in terms of the following
ranges: 0-50 persons, 51-100 persons,
101-500 persons, 501-1,000 persons,
more than 1,000 persons.

(2) The identity and location of
sensitive populations and ecosystems
within a one-mile radius of the facility
or vessel (e.g., elementary schools,
hospitals, retirement communities, or
wetlands).

(3) For each hazardous substance
release claimed to qualify for reporting
under CERCLA section 103(f)(2), the
following information must be supplied:

(i) The upper and lower bounds of the
normal range of the release (in pounds
or kilograms) over the previous year.

(ii) The frequency of the release and
the fraction of the release from each
release source and the specific period
over which it occurs.

(iii) A brief statement describing the
basis for stating that the release is
continuous and stable in quantity and
rate.

(iv) A signed statement that the
hazardous substance release(s) is(are)
continuous and stable in quantity and
rate under the definitions in paragraph
(b) of this section and that all reported

information is accurate and current to
the best knowledge of the person in
charge.

(k) Documentation supporting
notification. Where necessary to satisfy
the requirements of this section, the
person in charge may rely on recent
release data, engineering estimates, the
operating history of the facility or
vessel, or other relevant information to
support notification. All supporting
documents, materials, and other
information shall be kept on file at the
facility, or in the case of a vessel, at an
office within the United States in either
a port of call, a place of regular berthing,
or the headquarters of the business
operating the vessel. Supporting
materials shall be kept on file for a
period of one year and shall
substantiate the reported normal range
of releases, the basis for stating that the
release is continuous and stable in
quantity and rate, and the other
information in the initial written report,
the follow-up report, and the annual
evaluations required under paragraphs
(e), (), and (i), respectively. Such
information shall be made available to
EPA upon request as necessary to
enforce the requirements of this section.

(1) Multiple concurrent releases.
Multiple concurrent releases of the same
substance occurring at various locations
with respect to contiguous plants or
installations upon contiguous grounds
that are under common ownership or
control may be considsred separately or
added together in determining whether
such releases constitute a continuous
release or a statistically significant
increase under the definitions in
paragraph (b) of this section; whichever
approach is elected for purposes of
determining whether a release is
continuous also must be used to
determine a statistically significant
increase in the release.

(m) Penalties for failure to comply.
The reduced reporting requirements
provided for under this section shall
apply only so long as the person in
charge complies fully with all
requirements of paragraph (c) of this
section. Failure to comply with respect
to any release from the facility or vessel
shall subject the person in charge to all
of the reporting requirements of § 302.6
for each such release, to the penalties
under § 302.7, and to any other
applicable penalties provided for by
law.

(Approved by the Office of Management and
Budget under the control number 2050-0086).
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PART 355—EMERGENCY PLANNING
AND NOTIFICATION

3. The authority citation for part 355 is
revised ta read as follows:

Authority: 42 U.S.C. 11002, 11004, and
11048,

4. Section 355.40 is amended by
revising paragraph (2){2){ii}) to read as
follows:

§ 355.40 Emergency release notiflcation.
(a) L
‘2} L

(iit) Any release that is continuons
and stable in quantity and rate under
the definitions in 40 CFR 302.8(b).
Exemption from netification under this
subsection does not include exemption
from:

(A) Initial notifications as defined in
40 CFR 302.8(d) and (e);

(B) Notification of a “statistically
significant increase,” defined in 40 CFR
302.8{b) as any increase above the upper
bound of the reported normal range,
which is to be submitted to the
community emergeney coordinator for
the local emergency planning committee

for any area likely to be affected by the
release and to the State emergency
response commission of any State likely
to be affected by the release;

(C) Notification of a “new release™ as
defined in 46 CFR 302.8(g)(1); or

(D) Notification of a change in the
normal range of the release as required
under 40 CFR 302.8(g)(2).

(Approved by the Office of Management and
Budget under the control number 2050-0092)
L » - » -

[FR Doc. 90-15260 Filed 7-23-90; 8:45 am]
BILLING CODE €560-50-3




