
27404 Federal Register / VoL 55, No. 127 / Monday, July 2, 1990 / NoticesNotes:1. Materials tested for surface flammability should not exhibit any flaming running or flaming dripping.2. The surface flammability and smoke emission characteristics of a material should be demonstrated to be permanent by washing, if appropriate, according to FED-STD-191A Textile Test Method 5830.3. The surface flammability and smoke emission characteristics of a material should be demonstrated to be permanent by dry-cleaning, if appropriate, according to ASTM  D-2724. Materials that cannot be washed or dry cleaned should be so labeled and should meet the applicable performance criteria after being cleaned as recommended by the manufacturer.4. For double window glazing, only the interior glazing should meet the material requirements specified herein; the exterior need not meet those requirements.5. ASTM  E-662 maximum test limits for smoke emission (specific optical density) should be measured in either the flaming or non-flaming mode, depending on which mode generates the most smoke.6. Flooring and fire wall assemblies should meet the performance criteria during a nominal test period determined by the transit property. H ie nominal test period should be twice the maximum expected period of time, under normal circumstances, for a vehicle to come to a complete, safe stop from maximum speed, plus the time necessary to evacuate all passengers from a vehicle to a safe area. The nominal test period should not be less than 15 minutes. Only

one specimen need be tested. A  proportional reduction may be made in dimensions of the specimen provided that it represents a true test of its ability to perform as a barrier against vehicle fires. Penetrations (ducts, piping, etc.) should be designed against acting as conduits for fire and smoke.7. Carpeting should be tested in accordance with ASTM  E-648 with its padding, if the padding is used in actual installation.8. Arm rests, if foamed plastic, are tested as cushions.9. Testing is performed without upholstery.
F . Referenced F ire  StandardsH ie source of test procedures listed in Table 1 are as follows:(1) Leaching Resistance of Cloth, FEC- STD-191A-Textile Test Method 5830.Available from: General Services Administration Specifications Division, Building 197, Washington Navy Yard, Washington, D C 20407.

(2 ) Fe deral A v ia tio n  A d m in istra tio n  
V e rtic a l B u m  Te st, FAR-25-853.Available from: Superintendent of Documents, U .S . Government Printing O ffice, Washington, D C 20402.(3) American Society for Testing Materials (ASTM).(a) Surface Flammability of Materials Using Radiant Heat Energy Source, ASTM  E-162;

(b ) Surface F la m m a b ility  for F le xib le  
C e llu la r M ateria ls U s in g  a R a d ia n t H e a t 
E n e rg y  Source, A S T M  D-3675;(c) Fire Tests of Building Construction and Materials, ASTM  E-119;

(d) Specific Optical Density of Smoke Generated by Solid Materials, ASTM  E - 662;(e) Bonded and Laminated Apparel Fabrics, ASTM  D-2724.Available from: American Society for Testing and Materials, 1916 Race Street, Philadelphia, PA 19103.In all instances, the most recent issue of the document or the revision in effect at the time of request should be employed in the evaluation of the material specified herein.
G . D efin ition  o f Te rm s1. Flame spread index (I,) as defined in ASTM  E-162 is a factor derived from the rate of progress of the flame front (F J and the rate of heat liberation by the material under test (Q), such that I»=Fex Q .2. Specific optical density (D,) is the optical density measured over unit path length within a chamber of unit volume produced from a specimen of unit surface area, that is irradiated by a heat flux of 2.5 watts/cm* for a specified period of time,3. Surface flammability denotes the rate at which flames w ill travel along surfaces.4. Flaming running denotes continuous flaming material leaving the site of the burning material at its installed location.5. Flaming dripping denotes periodic dripping of flaming material from the site of burning material at its installed location.

Issued on: June 28,1990.Brian W. Clymer,
Administrator.
[FR Doc. 90-15271 Filed 8-29-90; 8:45 am] 
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ACTION: Final rulemaking.
s u m m a r y : The Office of Personnel Management (OPM) is issuing a regulation which recognizes the increasing diversity in community rating practices within the insurance industry and, specifically, within the Federal Employees Health Benefits Program (FEHBP). The regulation also expands and clarifies OPM’s FEHBP price negotiation policy. A t the same time, OPM is taking the opportunity to amend some of the required contract clauses found in Section 1652 of the Federal Employees Health Benefits Acquisition Regulation (FEHBAR) to better reflect the specific needs of the FEHBP. 
EFFECTIVE d a t e s : Sections effective January 1,1990, and to be applied to the 1990 FEHB Program contracts: 1615.804-72,1652.215-70, and 1652.216-70. A ll other sections effective August 1,1990, and to be applied to the 1991 FEHB Program contracts.
FOR FURTHER INFORMATION CONTACT: Mary Ann Mercer, (202] 632-3772. 
SUPPLEMENTARY INFORMATION: On October 20,1989, OPM published proposed regulations (54 FR 43089) to recognize those portions of Public Law 100-517, The Health Maintenance Organization Amendments of 1988, which impact on the FEHBP. Public Law 100-517 expands the community rating methodology options available to Federally qualified health maintenance organizations, known as comprehensive medical plans (CMPs) in the FEHBP. Accordingly, OPM is modifying its regulations to recognize the increasing diversity in community rating practices. The regulation also expands and clarifies OPM’s FEHBP price negotiation policy. In addition, the regulation amends required contract clauses found in Section 1652 of the FEHBAR to better reflect the specific needs of the FEHBP, to add a new Federal Acquisition Regulation (FAR) clause requiring carriers to maintain a drug-free workplace, and to delete unnecessary or inappropriate FAR clauses.

OPM received 16 responses, 5 from CMPs in the FEHBP; 1 from a law firm representing a number of FEHB Program community rated CMPs and an association of managed care plans; 1 national trade association and 2 health care systems representing a number of CMPs in the FEHBP; one employee organization plan in the FEHBP; an organization that provides administrative services to a number of FEHB employee organization plans; 1 association composed of FEHB employee organization plans; 2 law firms representing a total of 7 FEHB employee organization plans and 1 underwriter; 1 Government-wide plan and 1 private individual. The respondents were generally supportive of OPM’s efforts to improve the administration of the FEHBP. However, many were uncertain about the effects of some of the provisions. Their comments and suggestions follow, along with OPM’s discussion of the reasons for accepting or rejecting them.General Provisions
O n e  com m enter questioned w h e th e r 

the regulation is intended to control 
F E H B P  costs o r is being issued solely for 
the purpose of incorporating  the n e w  
H e a lth  M ain tenance O rg a n iza tio n  
(H M O )  co m m u n ity  rating  legislation.
T h e  regulation is no t being prom ulgated 
solely for the purpose o f incorporating  
the H M O  am endm ents. Th ro u g h  the 
regulation, O P M  is seeking to obtain 
rates w h ic h  are reasonable and 
equitable for the F E H B P  group. T h e  
b ro a d e r objective of controlling  overall 
F E H B P  costs is being addressed through 
F E H B P  reform  legislation w h ic h  is 
presently being studied b y  O P M  an d  the 
Congress. *Two carriers commented that the regulation should not be effective until the 1991 contract year. We agree that regulatory requirements promulgated after the effetive date of a contract or modification should not be applied to that contract or modification insofar as they will result in a liability to the contractor, will constitute a Substantial change in practice, or w ill be difficult for the carrier to implement immediately. Consequently, with the excéption of the provisions on defective community rating, we have changed the effective date of the regulation to January 1,1991. Inasmuch as no community rated carrier objected to the proposed 1990 effective date for the provisions relating to defective community rating, and those provisions reduce the potential liability to the carriers and mitigate problems experienced by them, we are proceeding with an effective date of January 1,1990, for the provisions pertaining to penalties

for defective community rating and solely affecting those plans. If a CMP believes, and OPM agrees, that a requirement would impact on the CM P’s rates for that contract period, consideration will be given to adjusting its effective date.The proposed rule required carriers to produce only advertising material that is truthful and not misleading by using advertising guidelines, including those prepared by the National Association of Insurance Commissioners (NAIC); provided additional guidance about types of actions that would constitute misleading, deceptive or unfair advertising; and provided remedies available to the Government in the event a carrier’s advertising material is not truthful or is misleading (1652.203- 70). Four respondents believe that the current, more general, guidelines on advertising offer Federal enrollees ample protection and are preferable to the N A IC “Rules Governing Advertising of Accident and Sickness Insurance with Interpretive Guidelines.” A s reflected in 1652.203-70(a), it is OPM’s policy to ensure that enrollees have reasonable expectations regarding health benefits plans and are not misled through a carrier’s literature about the benefits of the carrier’s own or another FEHB plan. While we agree that, overall, the current FEHBAR provides protection to enrollees, the present language standing alone may be open to misinterpretation. Therefore, we believe that additional criteria in the form of guidelines appropriate to insurance advertising in general (those produced by NAIC) and to the FEHBP in particular (those produced by OPM) are necessary. We believe such additional guidance will enhance the carriers’ ability to comply with OPM’s advertising policy as well as OPM’s ability to assure carrier compliance. A s OPM wants to address the more relevant and practical problems encountered most often in FEHB carrier advertising, the advertising clause has been changed to show that carriers should use the FEHB Supplemental Literature Guidelines as their primary source of guidance and should use die N A IC “Rules Governing Advertising of Accident and Sickness Insurance with Interpretive Guidelines” if additional guidance is needed.
T w o  Com m enters believe the N A I C  

“Rules G o ve rn in g  A d ve rtis in g  of 
A c c id e n t an d  Sickness Insurance w ith  
Interpretive G uid elin es” are directed 
p rin c ip a lly  at in d iv id u a l insurance 
m arketing practices and O P M  should 
distinguish those N A I C  guidelines w h ic h  
are irre levant o r im practical. T h e  N A I C  
guidelines are applicable  to group as
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w e ll as in d iv id u a l accident an d  sickness 
insurance. W e  believe the N A I C  
guidelines h ave  pra ctical application to 
the F E H B P ; h o w e ve r, carriers m a y  ask 
O P M  fo r assistance w h e n  they are 
unsure of the re le va n cy  o r  p ra ctic a lity  of 
à p a rticu la r guideline.One commenter believes OPM  is premature in incorporating the FEHB Supplemental Literature Guidelines reference, in view of the fact that the contract is subject to negotiation, and two commentera believe that OPM should publish the referenced guidelines in regulation. The N AIC and FEHB guidelines to be used by the carriers in preparing supplemental literature have been furnished to the cam era. The guidelines w ill be reevaluated and furnished to the camera in advance of each negotiation period. Because réévaluation may result in minor changes, OPM believes that it would be inappropriate to publish them in regulation.One commenter questioned whether carriers must adhere to the guidelines at FEHBAR 1603.702, which are not mentioned in the proposed regulation, in addition to the N AIC guidelines. The guidelines found at 1603.702 and the NAIC and FEHB guidelines contained in the clause at 1652.203-70 are not mutually exclusive. Each complements the others and must be adhered to by FEHBP cam era.One community rated plan asked whether OPM will review and approve materials, including those being distributed on Federal sites. Agencies control contacts between employees and camera and decide whether and how much contact there w ill be. W hile we encourage agencies to permit carriers to address groups of employees during open season on the structure of their plans’ benefits, methods of obtaining services, and similar matters, an agency may permit the use of its facilities or services for the distribution only of officially authorized, carrier- supplied information on health benefits plans. (In this regard, agencies treat labor organization carriers hi accordance with current policies on labor-management relations in the Federal Service as specified in chapter 71 of title 5, United States Code.) Therefore, FEHB contracts are being negotiated to provide that carrier- supplied information distributed at federal facilities must be approved in advance by OPM . For purposes of approval, fee-for-service camera need submit only material intended for wide distribution (e.g., nationally or regionally); however, we reserve the option of reviewing locally-distributed

material. To ensure that other communications which identify a carrier's participation in the FEHB Program (e.g., radio/TV/newspaper advertising) are hi compliance with FEHBAR 1603.70, carriers are advised to use the guidelines; however, camera will not be required to get advance approval of material that is not distributed at Federal facilities.Five respondents were concerned about the application of the penalties for, and due process in the event of, noncompliance with FEHB requirements (1652.203-70(b)). One respondent believes the penalties for noncompliance are too severe and that termination of the contract is not warranted for violations of advertising policy. We note OPM’s obligation to enrollees to correct and prevent repetition of misleading, deceptive or unfair advertising. The regulatory penalties are listed and, except for the most egregious carrier actions, will be applied in graduated degrees of severity. If a carrier, after repeated offenses, continues to violate the regulatory requirements, action to terminate the plan may be warranted to protect the interests of Federal enrollees. Nevertheless, although due process is always assumed in FEHBP regulations, we have amended the provision to provide for notification and opportunity to respond. Further, in any case where OPM takes action to terminate a plan, the withdrawal o f approval provisions of 5 CFR 890,24 apply.OPM  has also amended the requirement to insert the clause at 1652.203-70 in all subcontracts that exceed $25,000. The requirement now refers only to the carrier’s contract with its underwriter, if any, and to contracts with subcontractors directly involved in the preparation or distribution of marketing material.
O n e  respondent requested that O P M  

specify in  the clause at 1652.204-71(g) 
the particu la r coo rdination  of benefits 
guidelines and rules to be fo llo w e d  b y  
F E H B  carriers. A n o th e r respondent 
com m ented that the N A I C  guidelines are 
subject to in d iv id u a l interpretation that 
w il l  im pede uniform ity. W e  have 
changed the regulation so that it 
specifically states that in  coordinating 
benefits, carriers m ust fo llo w  the o rder 
of precedence established b y  the M o d e l 
G uid elin es for C o o rd in a tio n  o f Benefits 
(C O B ) prom ulgated b y  the N A I C .  T h e  
o rder of precedence section o f  the N A I C  
guidelines is w id e ly  k n o w n  in  the 
insurance in d u stry  an d  has been 
referenced in  the F E H B  brochures for a 
nu m b e r o f  years. Further, the C O B  
contract clause has been based

historically on the guidelines* order of precedence. OPM believes that the very specific nature o f the order of precedence in the guidelines serves to standardize order of precedence determinations. Further, from the standpoint that OPM would have to modify the contract whenever the N AIC guidelines change, it is impractical to restate the guidelines in a  contract clause. Attaching the guidelines’ order of precedence to the contract as an appendix rather than explicitly restating them has the added advantage of providing OPM flexibility in negotiating effective dates.One respondent believes that changes in the guidelines implemented after January 1 o f any given year should not be required earlier than the beginning of the following contract term. The clause now makes it dear that tins is OPM’s intent When a change in the guidelines occurs, OPM w ill notify the carriers by letter and w ill negotiate the date they are to become effective.Two commentera responded that the deficiencies in a plan’s COB recoupment of overpayment procedures are more appropriately dealt with in an audit context than by the contracting officer’s case-by-case review of allowable charges. We have clarified the section. OPM does not intend for the carriers to consult with the contracting officer on each unreimburaed CO B overpayment in advance to determine whether or not it is a properly chargeable benefit expense. Rather, a carrier must be able to demonstrate allowability if, for instance, a COB overpayment is questioned during an auditA  number of community rated camera are concerned about the requirement for reporting CO B savings, noting that under community rated contracts COB savings are not charged to specific accounts. OPM has clarified this requirement for community rated carriers so that they are not required to report COB savings but must be able to demonstrate that they have a system in place for coordinating benefits for all groups and can provide appropriate overall COB statistics.
Provisions R elating Prim arily to  
Com m unity R ated CarriersSeveral plans stated that they were uncertain whether the standard methods of community rating are still permitted, In order to avoid any misunderstanding, one plan suggested that OPM’s regulation refer to existing Department of Health and Human Services (HHS) regulations on community rating. H ie standard methods of community rating, i.e ., traditional community rating and



27408 Federal Register / VoL 55, No. 127 / Monday, July 2, 1990 / Rules and Regulationscommunity rating by class, as well as the new concept of adjusted community  rating, are acceptable rating methods for the FEHBP. The community rating methods of the FEHBP are consistent with, but not limited to, the requirements of H H S. While we have not referenced the HHS regulations, we will accommodate the community rating concepts contained therein to the extent possible consistent with the needs of the FEHBP.One community rated plan questioned the use of the term “PMPM” (per member per month) in combination with the words “revenue requirement" in a definition of community rate (1602.170- 2(a)) and believes that the revenue requirement should not be limited by PMPM calculations. In considering this and related comments, we have concluded that the term “revenue requirement" is ambiguous. Most plans base their rates on a per member per month capitation rate. However, there are some plans that use a standard set of two (or three) tiered rates, and adjust them for each group according to the group's demographics. Such a system is conceptually equivalent to the use of a capitation rate. The regulations now make it clear that such a system is acceptable to OPM.One carrier suggested that OPM amend the definition of adjusted community rate (1602.170-2(b)) to state that it is a community rate that has been adjusted for the expected use of medical resources (rather than medical utilization) of the FEHBP group. We have made this change to recognize the broader, more explicit nature of permissible adjustments to the community rate.The same carrier believes that the regulation should indicate that the prohibition on retroactive adjustments of the rate based on actual experience, utilization or cost applies only to group- specific adjustment factors, that is, the expected use of medical resources. The carrier agrees that subsequent changes to the adjustment made for the Federal group's expected use of medical resources based on actual experience, utilization or FEHBP cost should be forbidden, but believes that changes to the plan's estimated community rate should be allowed. The HM O law prohibits retroactive adjustments based on actual experience. OPM’s regulation makes it clear that no upward adjustment in the rate is allowed on the basis of actual costs incurred, actual benefits provided, or actual size or composition of the FEHBP group (1652.216-70(b)(5)). OPM will continue the policy of allowing an adjustment in

the FEHBP rates if the actual community rates of the plan differ from the estimated community rates on which the proposed FEHBP rates were based.Two carriers suggested that OPM clarify the term “benefit payment" in its description of “actual paid claims" under the definition of experience rate (1602.170-6). In view of the fact that capitation payments are not strictly benefit payments, OPM agrees with the carriers that the term should be more precise. The regulation now states that actual paid claims include any actual or negotiated benefits payments made to providers of medical services for the provision of health care.A  number of commenters expressed concern with the requirements for similarly sized subscriber groups (SSSGs) in 1602.170-11. Specifically, some believe that limiting the definition (o two groups is not sufficient for groups of fewer than 1,500 subscribers because it does not represent a significant portion of the plan’s total enrollment. The respondents believe that if the number of FEHBP subscribers is fewer than 1,500 the plan should be compared with all groups that are within some range of the FEHBP enrollment. In this respect, we believe that two SSSG s will enable us to capture sufficient information on which to determine whether the proposed rate is based on the carrier’s community rate.The commenters also believe that the SSSG s should not be limited to those which renew in January or during the effective period of the January rate. We agree that limiting the SSSGs to those that renew in January or the effective period of the January rates is too restrictive and have dropped that requirement. OPM now requires that the SSSG s must have been renewed during the plan’s fiscal year. The fiscal year is the time period for which the carrier’s budget is established. Adjustments will be made for different renewal dates among the SSSG s’ rates and the OPM rate to make them consistent.Several respondents expressed the following concerns and requests for clarification of the term “ substantially the same benefit package." They questioned whether the two groups closest in size to the FEHB group could use different rating methods. W hat the specific data requirements related to prices offered to the SSSG s and the demographic and utilization characteristics of those groups will be. W hat happens when no other groups have substantially the same basic benefit package as the FEHB group, when the groups contract for periods longer than 12 months, and when the

nearest group is so far distant from the FEHB group that it is not the same economic area.The two SSSGs may use different rating methodologies, However, OPM anticipates that the plans* systems of establishing rates will generally result in both SSSGs having the same methodology. In instances where this is not the case, OPM will review the methodologies used for the SSSGs and the criteria for selecting them in order to determine whether the methodology used for the FEHBP is appropriate. Also, OPM will negotiate benefits packages in a manner that should result in a number of groups having substantially the same benefits package. Each rate must be based on the overall capitation or its equivalent. The rate will be negotiated by OPM and the carrier during rate negotiations. If the SSSGs contract for more than 12 months, OPM will determine What adjustment to the rate is applicable for a 12-month period. For plans with fewer than 1,500 contracts, we will not ask for the data but will require that the plan maintain it in accordance with the records retention clause of the contract in the event that it is requested by OPM’s actuaries and/or auditors. The answers to the above questions, as well as specific data related to prices offered to SSSG s and demographic and utilization characteristics of those groups, are lengthy and OPM needs the flexibility to adapt to changes in the insurance industry from year to year. Consequently, it is not appropriate to publish this information in regulation. Detailed information concerning rating procedures will be provided to the carriers in the rate instruction package for each contract period.One respondent wanted to know whether the SSSGs* rates could be relied on as a remedy if it is later determined that a carrier’s criteria were not reasonable or that a carrier had discounted the rates quoted to some of its commercial groups. Generally, the SSSG s’ rates could be expected to be relied on as a remedy. However, we do not want to limit our options to the SSSG s’ rates. The corrected FEHB rates would be negotiated based on the circumstances in each case.The same respondent wanted to know whether carriers that apply different methodologies to .different groups are required to seek approval for such . criteria prior to the contract year during which the rate is applied* No preapproval will be required.One carrier suggested that the phrase “ total subscriber enrollment" be clarified to read “total number of



Federal Register / Vol. 55, No. 127 / Monday, July 2, 1990 / Rules and Regulations 27409contracts” (1602.170-11). We have made this clarifying change. Two respondents believe that OPM  should not limit the SSSGs to non-governmental units because governmental units are often the closest in size to the Federal group. OPM has reconsidered the exclusion of governmental groups from the SSSG s and has decided to allow comparison with governmental groups so long as those groups are community rated.One commenter asked whether OPM would prohibit CMPs from using discounting and other methods of rating with groups other than a plan’s SSSG s. OPM’s primary objective is to obtain rates which are reasonable and equitable for the FEHBP group. In determining the FEHBP plans’ rating, OPM will examine only the rating of the plans' SSSG s. This does not in any way diminish the need for plan compliance with guidelines promulgated by the HHS. However, monitoring the plans' compliance with H H S laws and regulations rests with that agency.One carrier believes that OPM is moving away from paying by contract (self or self and family) and asked how the change to per member per month payments will affect the different rating methologies. Since the PMPM capitation has always been used by OPM as a basis for the self and self and family contract rates, we question the carrier’s comment We believe that the regulation is clear in this regard.One carrier believes OPM should allow for adjustments to the community rate based on an industry factor and that the SSSG  requirement is inappropriate since the two similarly sized groups may have entirely different demographic factors and/or industry factors. OPM’s experience has shown that backup data on industry factors is unreliable. Consequently, we do not recognize adjustments to the community rate based on this factor. Insofar as demographic factors are concerned, it appears that the commenter has misunderstood OPM’s intent. OPM’s community rating policies begin with the capitation. The carrier may adjust the capitation for demographic factors so long as the adjustment is consistent with approved community rating practices.The commenter further suggests that OPM’s proposed approach to base the community rate on a capitation that applies to a "combination of the subscriber groups” (1602.170-2) is arbitrary and may not comply with guidelines followed by Federally qualified HM Os nor with state filings made by many HM Os participating in FEHBP governing the HM O underwriting process. We do not agree that OPM’s proposed approach to community rating

is arbitrary. We have made every effort to be consistent with HHS guidelines. The "combination of subscriber groups” referred to in the definition can be interpreted tornean all groups that are community rated by the plan. The definition gives OPM flexibility in that it takes into consideration the fact that not all plans recognize all of the legitimate community rating practices available to Federally qualified HM Os.One carrier suggested that OPM compare non-guaranteed to non- guaranteed accounts and guaranteed to guaranteed accounts when two SSSGs that meet the stated'criteria do not exist The carrier believes the comparison to non-governmental accounts of similar guarantee status and similar benefits that renew in a different month, with adjustments made for the later renewal date, would be advantageous. To accommodate the carrier’s concerns, we have modified the regulation so that the two SSSG s may be any group that renews during the same fiscal year, with adjustments made for different renewal dates.The same carrier believes the regulation should specify that premium rates among the three compared accounts be equal only under traditional community rating but that they must be comparable for all accounts under the other rating methods. OPM does not expect the rates to be equal even under traditional community rating. The Certificate of Accurate Pricing for Community Rated Plans (1615.804-70) requires that the FEHBP rates be developed in a manner consistent with (not equal to) the rating methodology and structure used to rate the carrier’s SSSG s.Another carrier believes it is inappropriate to collect utilization information on the comparison accounts from an organization using traditional community rating because the information has no bearing on the rates charged to the accounts. W e agree with the carrier and do not expect to collect utilization data for traditional community rating.One commenter requested clarification of the "basic reasonableness test” referred to in 1615.802(b)(1). This is an OPM test for reasonable price to determine which plans need further review. It is confidential information and is not appropriate for release outside OPM.Two respondents raised questions about 1615.802, stating that at the time the FEHBP rate is submitted, appropriate information on the SSSGs would not be available. Three carriers believe the section is not specific enough about the nature of the data

required and wanted to know what would be required for larger plans in submitting additional pricing, utilization and demographic data.For plans having 1,500 or more contracts at the time of the plan’s proposal and for plans having fewer than 1,500 that do not use the SF-1412, OPM will request backup data that will support adjustments to die capitation rate or its equivalent. Data requested will be similar to that currently requested. Additional data needs will be determined once the methodologies employed by the plan become known. We will also require the data pertaining to SSSG s as soon as it becomes available. This would normally be toward the end of the contract term, after rate negotiations with the plan have been concluded. This data will be analyzed when OPM’s actuaries reconcile the plan’s ratés. Specifics about the exact nature of the data required will be sent to the plans in the rate instructions. For plans with fewer than 1,500 contracts that use the SF - 1412, we will not ask for the data, but will require that the plan maintain it in accordance with the records retention clause of the contract. OPM’s actuaries and the audit staff will have the option of obtaining the data on request We have modified 1615.802(b)(2) to reflect these changes.One respondent wanted OPM to confirm that a carrier may use SF-1412 if the Federal group is smaller than 1,500 subscribers only if the rating methodology does not involve the use of adjusted community rating. Any plan whose FEHB group is smaller than 1,500 subscribers may use SF-1412, even if it uses adjusted community rating. As explained above, the carrier must retain the backup data.In additibn, we have changed 1615.802(b)(3) to require the carrier to identify necessary price adjustments when it is later determined that different market prices were actually used for the SSSG s, and to apply the adjustments against its FEHBP rates for the subsequent contract period(s). The proposed rule implied that die carrier might not be required to identify and apply price adjustments in some cases. Note also the substitution of the words "FEHBP rate” for "community rate” in this section. This change has been made in response to a carrier’s remark that the price adjustments pertain only to the FEHBP rates and not to the entire plan population.
O ne respondent suggested that an  

H M O  be given discretion to w aive the 
rate reduction in the follow ing year 
w hen different market prices are



27410 Federal Register / Vol. 55, No. 127 / Monday, ]uly 2, 1990 / Rules and Regulationsactually used for the SSSG s and also recommended a waiver option if the rate the preceding year was too low for reasons other than underestimation. Another commenter asked whether the carrier might seek a one-time payment of the amount due. W hile these options to resolve differences between the proposed market price and the actual market price are not specifically set out in regulation, they have always been and continue to be appropriate in certain circumstances as determined by OPM  on a case-by-case basis.One commenter believes that the steps necessary to experience rate the Federal group should be more fully explained. Rather than provide technical details in regulation, we think it is more appropriate to provide carriers with the necessary information in the rate instructions sent to FEHBP carriers at the time of negotiations for the contract period.Another commenter wanted confirmation that the opportunity for a carrier to offer OPM the same price as is offered SSSG s is merely an alternative way for pricing a community rated contract and not a test to be applied to all community rated carriers to determine whether the FEHBP contract has been accurately priced. OPM confirms this point Nevertheless, it is our intent to obtain an “equivalent price" consistent with the regulation, not necessarily the “same price.”One respondent wanted assurance that group-specific demographic and utilization information for non-Federal groups will be requested only if relevant to OPM’s evaluation of a proposed rate or to the auditors' evaluation of the rate and that such confidential information will not be disclosed to the public. The sole reason for OPM’s requesting this information is to evaluate a proposed rate. OPM neither requests nor desires information that is irrelevant to this objective. However, any information submitted to OPM may be subject to public disclosure. Carriers must identify each item they believe is exempt from disclosure under the Freedom of Information A ct (FOIA). They must also specify which exemption applies. OPM w ill decide on disclosure only when a request for information is made. In making that decision, OPM will consider the justification for non-disclosure that was submitted by the carrier. If OPM decides that any specific item of information that the carrier believes is exempt is not exempt from disclosure, OPM w ill so inform the carrier before it is disclosed.For consistency with 1652.215-70, we have changed the phrase “accurate and complete for the current year" in the

Certificate o f Accurate Pricing for Community Rated Plans (1615.804-70) to “accurate, complete, and current as of the date this certificate is executed." We have also added at the asterisk at the bottom of the certificate the sentence, “The rate must be either the actual rate in effect for the current contract term or a quoted rate for the next contract term." And, in response to a comment that the references to 48 CFR Chapter 16 and the FEHBP contract at the end of the certificate contradict the specific language that precedes it, we have cited the references earlier in the certificate to make it clear that the requirements that follow are the requirements of 48 CFR Chapter 16 and the FEHBP contractOne carrier believes that the proposed change to 1615.804-70 should not be adopted because the current certificate is adequate to accommodate the changes in rating methodologies permitted under the proposed rules. It is our opinion that the current certificate is not broad enough to meet OPM’s needs in administering the FEHBP contracts. The proposed certificate w ill enhance OPM’s ability to enforce the community rating policies of the FEHB Program.One respondent suggested that OPM remove the words “to the best o f my knowledge and b e lie f from the certificate and add a sentence reminding the carrier of the consequences of a  false statement OPM  cannot expect carrier representatives to certify to data that is beyond their knowledge and belief at die time of certification. Furthermore, the consequences of making a false statement to an agency of the Federal government under 18 U .S .C . 1001 are well known to the FEHBP carriers, and a warning such as that suggested by the commenter is not warranted in this certification.The same respondent wanted to know who determines whether to accept a rating methodology proposed by a carrier that differs from the methodology used to rate the SSSG s if the carrier proposes it  The commenter is concerned that the carrier will request a rate more preferential to it than to the Government Adoption of this regulation in no way prevents OPM from negotiating a lower rate when the data obtained by OPM suggests that a lower rate is more appropriate.The respondent also asked whether there would continue to be a need for the contingency reserve since it appears that all rate adjustments will be made through the next year’s rates. The contingency reserve w ill continue to exist. Rate adjustments w ill be made in order to draw down excess contingency reserves.

One commenter stated that some of its clients would like the experience rating remedy for defective pricing (1652.215~70(a) of the FEHBAR) reinserted in the regulation. OPM’s experience has been that community rated carriers generally do not have adequate data to retroactively experience rate the contract after a community rate has been found defective. Consequently, we have not reinserted this remedy in the regulation.One community rated carrier did not understand how community rated CMPs could apply the principle of separate accounting of FEHBP investment income required by the Investment Income clause (1652.215-71). The carrier and another community rated carrier did not understand how the Accounting and Allowable Cost clause (1652.216-71), which requires a detailed annual accounting statement audited by a CPA, applies to its contract. The carriers should note the introductory sentences to the clauses which state that the clauses are to be inserted in FEHBP contracts based on cost analysis. Experience rated contracts are based on cost analysis (FEHBAR 1615.802(a)). Community rated contracts are based on price analysis FEHBAR 1615.802(b)). Therefore, the clauses do not apply to community rated CMPs.The clause in 1652.216-70 provides that if the FEHBP contract is not renewed, neither the Government nor the carrier is entitled to any adjustment for the difference between the estimated and actual market price. Two commenter« did not understand why nonrenewal of the contract impacts the rate reconciliation and settlement process.
O P M ’s experience has been that it is  

d ifficu lt to get adequate data from plans 
w hen they have term inated. Further, in  
the event a plan goes out o f business, 
there are no rates to reconcile. In the 
opinion o f O P M , the m ost reasonable 
solution is for both the Governm ent and 
the carrier to bear the risk o f a  carrier’s 
term ination.
Provisions R elating Prim arily to  
Experience R ated CarriersOne carrier suggested that the clause on investment income (1652.215-71(a)) specifically require the carrier to maximize “overall" investment income. In the absence of instructions to the contrary, maximization of overall investment income is implied. Consequently, the addition of the word “overall" is unnecessary.

In a related issue, O P M  has 
reevaluated the provision in paragraph
(a) concerning carrier investm ents in
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m aturities o f 1 to 3 years' duration. In  
light o f the establishm ent o f letter o f 
credit procedures, carriers should be 
holding a minimum am ount o f funds 
outside o f their letter o f credit acco u n t 
A s  these funds should rem ain liquid, the 
tim efram es for m aturity dates o f 
investm ents are unnecessary. Therefore, 
w e have deleted the provision  
concerning the duration o f m aturities.

The Investm ent Incom e clause at
1652.215-71(d) requires investm ent 
incom e lost to the FE H B  Fund as a result 
o f the carrier’s charging unallow able, 
unallocable, or unreasonable charges 
against the contract to be paid from the 
first d ay o f the calendar year follow ing  
the year in w hich the charge w as m ade. 
Further, paragraph (!) o f the clause  
requires the carrier to credit the Sp ecial 
Reserve for incom e due and that all 
am ounts payable shall bear lost 
investm ent incom e com pounded semi* 
annually. O ne carrier com m ented that it 
is likely the charges found to be 
improper on audit w ill be charges w hich  
the carrier had reason to believe w ould  
be accepted. The carrier stated that 
assessm ent o f interest from  the 
beginning o f the contract term follow ing 
the contract term in w hich the charge is  
made penalizes the carrier for errors 
that it had not reasonably been in a 
position to anticipate and further 
penalizes the carrier for disputing the 
charge. Another carrier stated that there 
is no precedent in governm ent 
procurement for com pounding an  
interest obligation. In the FEH B P  there is  
an interaction betw een program  
m anagem ent and procurem ent that is  
unique. Section  8909(c) o f title 5, U nited  
States C o d e, provides that m oney in the 
FEH B Fund be invested and reinvested; 
investm ent incom e in the Fund earns 
com pounded in terest F E H B  funds 
w ithdraw n and held b y a carrier also  
must be invested and reinvested (5 C F R  
890.201(a)(8)). W hen a carrier uses FEH B  
funds for charges w hich are 
unallow able, unallocab le, and  
unreasonable, the FE H B  Fund loses 
investm ent incom e w hich w ould have  
earned com pounded interest had it not

been withdrawn. The carrier making 
those charges is responsible for making 
the Fund whole.

O n e com m unity rated carrier believes 
that the F E H B A R  should be more 
sp ecific as to w hether the detailed  
annual accounting statem ent required 
b y 1652.210-71(a) applies to com m unity 
rated contracts. The introductory 
paragraph before the clause states that 
the clause shall be inserted in all FE H B  
contracts based on cost an alysis. 
F E H B A R  1615.802(b) calls for the use o f 
cost an alysis in contracts where 
premiums and subscription incom e are 
determ ined on the b asis o f experience 
rating. Paragraph (b) o f die sam e section  
ca lls for the use o f price an alysis in  
contracts w here premiums and  
subscription incom e are determ ined on 
the b asis o f com m unity rating. This is a  
b asic prem ise on w hich the F E H B A R  
price negotiation p olicy is based. It is 
essential that FEH B P  carriers 
understand it. The commenter’s contract 
is com m unity rated and is, therefore, 
based on price analysis; accordingly, the 
A ccoun tin g and A llo w ab le C o st clause  
does not apply to its co n tract

O n e respondent com m ented that a 90* 
d ay deadline for subm ission o f the 
annual accounting statem ent in
1652.216- 71(a)(l) m ay be too short in  
som e instances to ensure accuracy o f 
the statem ent W e have review ed this 
requirem ent and w ill provide for the 
subm ission o f the annual accounting 
statem ent through appropriate contract 
language.

Four respondents w ere unclear about 
the scope o f the C P A  audit required in
1652.216- 71(a)(2) and believe the 180- 
d ay tim efram e on subm ission o f an  
audit is too sh o rt O P M  has reevaluated  
the provision for a sp ecific C P A  audit 
and has deleted the requirement for 
C P A  audit o f the Plan's Sum m ary 
Statem ent o f FEH B P  Financial 
O perations and Balance S h e e t The  
paragraph now  clarifies that the m ost 
recent fin an cial statem ent for the overall 
activity  o f the carrier and underw riter, i f  
an y, are required. O P M  believes that 180

d ays is sufficient time in  w hich to  
subm it this statem ent

O ne com m enter took exception to the 
requirem ent in the “ D efinition o f C o sts’* 
that costs be “ actu al" and “ n ecessary." 
The com m enter questioned the valid ity  
o f the definition in the absence o f a  
w aiver from  F A R  requirem ents. The 
requirem ent that costs be actual and  
necessary has been in the F E H B A R  
since its first publication in M a y, 1987, 
and does not pertain to the proposed 
regulation change. W e w ill, therefore, 
com m ent only to sa y  that O P M  believes 
that it is reasonable and in the best 
interest o f the FE H B  Program to ensure 
that die costs charged b y carriers to the 
contract are actu al, necessary, and  
reasonable costs. O P M ’s authority to 
enforce this requirement is the F E H B A R  
itself, approved b y the D irector o f O P M  
and die O ffice  o f Federal Procurement 
P olicy under the O ffice  o f M anagem ent 
and Budget in 1987.

The sam e com m enter suggested that 
O P M  address erroneous benefits 
paym ents in the paragraph on benefits 
costs at 1652.218-71(b)(2)(i). The 
com m enter, citing the potential cost to  
carriers if  erroneous benefits paym ents 
are not allow able, believes that O P M  
should include a statem ent that 
erroneous benefits paym ents m ade in  
good faith are chargeable to the contract 
if  diligent efforts are m ade to recover 
the paym ents. W e understand the 
com m enter's concern. H ow ever, w e do 
not believe it is appropriate to discuss 
erroneous benefits paym ents in this 
paragraph. In accordance w ith the 
introductory sentence in paragraph
(b)(2), the issue w ill be addressed  
elsew here in the contract.

O n e respondent objected to the 
inclusion o f premium taxes under 
adm inistrative expenses in  
subparagraph 1652.21d*71(b)(2)(ii). O P M  
acquisition regulations have included  
premium taxes under adm inistrative 
expenses since 1981. W hile OPM *s 
treatm ent o f premium taxes is not a  
change o f policy brought about b y the 
proposed regulation, to clear up any
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confusion in the m atter, w e have  
am ended the clause to reflect the special 
status o f premium taxes, w hich are 
adm inistrative expenses categorized as  
“ O ther Charges“  on the accounting 
statem ent

O ne carrier noted that O P M  should  
clarify that the Certification  o f 
A ccounting Statem ent A ccu racy  
(1652.216-71(c)) is not intended to 
im pose a different standard for 
allocation o f costs than is currently 
found in the F A R . H ie  carrier’s 
interpretation is correct. W e have  
addressed this concern by am ending the 
certification to read that the accounting 
statem ent is, am ong other things, in  
conform ance w ith O P M  guidelines; that 
costs are allow able and allocable in  
accordance w ith the terms o f the 
contract, F E H B A R  and F A R ; and that 
credits m ade or ow ed in accordance  
w ith the terms o f the contract and  
applicable cost principles have been 
included.

Three com m enters questioned the 
intent o f the N otice o f Significan t Events 
clau se, particularly in light o f revisions 
to paragraph (b), w hich authorizes O P M  
to take action against a  carrier upon 
learning o f certain “ significant even ts." 
The com m enters are concerned that 
O P M  is requiring notification o f the 
events even though their occurrence 
m ay not im pede the carrier’s  
perform ance under the FEH B P  contract. 
O P M  intends that the carrier notify us 
only if  the significant event m aterially 
im pacts on the carrier’s ab ility to fulfil] 
its contractual obligations under the 
FEH B P .

O n e respondent objected to the use o f 
the term “ C P A " in 1652.222-70(a)(13). A s  
a result, w e have replaced the term w ith  
the more generic description: “ the 
independent accounting firm  contracted  
w ith b y the carrier to provide an opinion  
on its annual financial statem ents." In  
addition, w e are requiring that the firm  
ascribe to die standards o f the 
Am erican Institute o f Certified  Public 
A ccoun tan ts.

Tw o com m enters expressed concern  
about the requirement that carriers 
n otify O P M  o f reservations or 
qualifications expressed b y the 
independent accounting firm  in the 
context o f its review  o f the carrier’s 
fin an cial statem ents (1652.222-70(a)(13)). 
The com m enters consider it im proper for 
O P M  to consider as significant any  
notes and extraneous rem arks w hich  
could be interpreted as insignificant or 
im m aterial exceptions or reservations.
In addition, one com m enter believes 
that the carriers should not be required 
to release the M anagem ent Letter, w hich  
the com m enter asserts is w ritten solely  
for internal purposes.

Paragraph (a) o f the N otice o f 
Significan t Events clau se, w hich has 
been in the F E H B A R  since 1987 and  
rem ains unchanged excep t that the 
clause is now  applicable to all FE H B  
carriers, is very clear in  defining a  
significant event as “ any occurrence or 
anticipated occurrence that m ight 
reasonably be expected to have a 
m aterial effect upon the carrier’s ability  
to m eet the obligations under this 
contract * * * .’’ A ccord in gly, O P M  
requires only notes and extraneous 
rem arks that bring into question the 
carrier’s ab ility to fu lfill its contractual 
obligations under the FEH B P . O P M  
requests the M anagem ent Letter in  
relation to this Significan t Even ts clause, 
but it is not m andated b y the F E H B A R .

One carrier responded that OPM 
should eliminate the requirement for 
notification of significant events by fee- 
for-service carriers and defer to state 
insurance departments responsible for 
regulating insurance companies. OPM 
deems it necessary to establish its own 
standards in order to fulfill its 
responsibilities under the FEHB law, as 
well as for consistency in its treatment 
of FEHB plans.

The carrier also asserted that all 
account information of a CMP is 
confidential and proprietary and that 
the information must be protected by 
OPM from any form of release, including 
release pursuant to the Freedom of 
Information A c t As previously stated, 
any information submitted to OPM may 
be subject to public disclosure. Carriers 
must identify items they believe are 
exempt from disclosure under the FOIA, 
specifying which exemption applies to 
that item and giving full justification for 
their belief that the exemption applies. If 
OPM decides that any item of 
information is not exempt from 
disclosure, it will inform the carrier 
before disclosing it.

Three commenters believe the 
sanction for OPM to withhold 
subscription income from the carrier 
(1652.222-70(b)(4)) should be enforced 
only if the carrier is no longer obligated 
to continue to pay plan benefits. OPM 
cannot agree to such a condition.
Certain actions, such as carrier/ 
underwriter fraud, are so egregious that 
withholding of subscription income may 
be warranted. Under such 
circumstances OPM would expect the 
carrier to find the means to honor its 
claims obligations. It is always 
understood in the FEHB Program that 
actions against a carrier begin with a 
series of warnings, with more severe 
actions taken only after the carrier has 
shown an unwillingness or inability to 
correct the situation. Consequently, we 
have amended paragraph (b) to make it

clear that OPM’s actions against the 
carrier will be proportional to the 
seriousness of the event

A  carrier responded that the 
requirement to insert the clause required 
b y the Significan t Events clause at 
1652.222-70(d) in all subcontracts should  
apply only to subcontracts for plan  
underw riting and adm inistration  
services. O P M  agrees that few  o f the 
events w ould m ake a difference w hen 
occurring in a su b con tract Therefore, 
w e have changed the provision so that it 
is applicable to subcontracts 
appropriate to plan type.

O n e carrier w as confused about the 
cross reference to “ section 3.7" under 
Subcontracts at 1652.244-70(1). The  
carrier w as reading the proposed clause  
change out o f context. In reading FE H B  
Program regulations, it is essential that 
the reader refer to the b asic regulation  
o f w hich the proposed change is a p a rt 
The introductory paragraph to the b asic  
regulatory section in the F E H B A R  
(1652.244-70) states that the clause is to  
be inserted in the FEH B  contract. A n y  
reference in a contract clause to another 
section o f the contract w ould  
necessarily refer to the contract section. 
The heading “ Service Ch arge" further 
serves to identify the reference as a 
section o f the co n tract

Another com m enter asked about the 
requirem ent that the carrier notify the 
contracting o fficer in advance o f 
entering into a subcontract if  both the 
am ount o f the subcontract charged to  
the FEH B P  exceeds $100,000 and the 
am ount o f the subcontract to be charged  
to the FEH B P  exceeds 25% o f the total 
cost o f the subcontract as it applies to  
com m unity rated plans w hich do not 
m ake charges directly to the FEH B P  
(1652.244-70(a)). The carrier understood 
“ 25% o f the total co st o f the contract" to  
m ean “ 25% o f the plan’s total 
enrollm ent" For com m unity rated  
carriers, w e have am ended the provision  
to reference am ounts applicable to, 
rather than charged to, the FEH B P.

O n e respondent suggested that 
section 1652.246-70{b) on FEH B  
inspection be m odified to apply only to  
subcontracts for underwriting and  
adm inistrative services. The fin al 
regulation reflects this change.

Tw o com m enters believe that O P M  
should not take rem edial action to 
protect enrollees w hen a carrier fa ils to  
fu lfill contractual requirements 
(1652.249-70(b)(3)) w ithout com plying 
w ith due process requirements o f the 
Fifth  A m endm ent A s  w e previously 
stated, actions against a carrier are 
im posed w ith increasing degrees o f 
severity appropriate to the situation at 
hand, the m ost severe being plan



Federal Register / VoL 55, No. 127 / Monday, July 2, 1990 / Rules and Regulations 27413termination. OPM w ill not take action, including a termination action, without offering the plan an opportunity to respond. In addition, for all OPM  actions short o f termination, carriers are entitled to a review process under the Disputes Clause. Once OPM  notifies a carrier of its intent to withdraw approval under 5 U .S .C . 8902, the carrier has the right of appeal to OPM as provided at 5 CFR 890.204.One commenter suggested that contracts in which less than 25% of the dollar amount of the contract w ill be allocated to the FEHBP not be considered subcontracts under the Program. W e have not adopted this suggestion to redefine "subcontractor" (1602.170-12); although some subcontractors need not be subject to certain regulatory requirements because of their size, they are, nonetheless, subcontractors within the intent o f FAR.

In responding to the proposed regulation, a number of commenters expressed an interest in meeting with OPM to discuss the proposed changes. W e met with all parties that requested a meeting and have made clarifying changes in the Supplementary Information as a result of those meetings. W hile no changes were made to the regulation in response to the suggestions received, we w ill be periodically evaluating our experience under the regulation and w ill consider the suggestions in making future regulatory changes.E .0 .12291, Federal RegulationI have determined that this is not a major rule as defined under section 1(b) of E .O .12291, Federal Regulation.Regulatory Flexibility ActI certify that this regulation w ill not

have a significant impact on a substantial number of small entities because it provides the opportunity for many smaller contractors to submit less documentation than previously required of them and, also, simply makes changes to reflect current practices within the FEHBP.lis t  o f Subjects in 48 CFR Parts 1602, 1615,1616,1622,1632 and 1652Administrative practice and procedure, Government contracts,Health insurance.
U.S. Office of Personnel Management 
Constance Berry Newman,
Director:A ccordingly. OPM  is amending 48 CFR chapter 16 as follows:1. The authority citations for parts 1602,1615,1616,1622,1632, and 1652 continue to read as follows:
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Authority: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48 
CFR 1.301.

PART 1602— DEFINITION OF WORDS 
AND TERMS2. In subpart 1602.1,1602.170-2 and1602.170- 6 are revised, 1602.170-11 is redesignated as 1602.170-12 and a new1602.170- 11 is added to read as follows:
1602.170- 2 Community rate.(a) “Community rate” means a rate of payment based on a per member per month capitation rate or its equivalent that applies to a combination of the subscriber groups for a comprehensive medical plan, litis  capitation rate or its equivalent is a market price consistent with FAR 15.804-3. References in this subchapter to “price analysis” or “established market price" relating to the applicability of policy and contract clauses refer to comprehensive medical plans using community rates.(b) “Adjusted community rate" means a community rate which has been adjusted for expected use of medical resources of the FEHBP group. An adjusted community rate is a prospective rate and can not be retroactively revised to reflect actual experience, utilization, or costs of the FEHBP group.
1602.170- 6 Experience rate.

“ Experience rate”  m eans a rate fo r a
given group that is the result o f that 
group's actual paid claim s, 
adm inistrative expenses, retentions, and  
estim ated claim s incurred but not 
reported, adjusted for benefit 
m odifications, utilization trends, and  
econom ic trends. A ctu al paid claim s 
include any actual or negotiated benefits 
paym ents m ade to providers o f m edical 
services for the provision o f health care 
such as capitation not adjusted for 
sp ecific groups, per diem s, and 
D iagnostic Related Group (DRG) 
paym ents.
1602.170- 11 Similarly sized subscriber 
groups.“Similarly sized subscriber groups” means a comprehensive medical plan's two employer groups which best meet all of the following conditions:

(a) H ave total number o f contracts at 
the time o f the rate proposal 
arithm etically closest in  size to the 
previous Septem ber’s FEH B  subscriber 
enrollm ent, as determ ined by O PM ;(b) Purchase substantially the same basic benefit package proposed for the Federal group; and(c) A re renew ed during the plan’s 
fiscal year. Contracts w ith a 
governm ental authority or program or 
any health benefits program for

55, No. 127 / Monday, July 2, 1990employees of states, political subdivisions of states and other public entities may be used if they are community rated.
1602.170- 12 [Redesignated from
1602.170- 11]

PART 1615— CONTRACTING BY 
NEGOTIATION3. In subpart 1615.8, section 1615.802(b) is revised; sections 1615.804- 70 and 1615.804-71 are revised; a new section 1615.804-72 is added; in section1615.805-70, paragraph (c) is redesignated as paragraph (d); and a new paragraph (c) is added to read as follows:
1615.802 Policy.
*  * *  *  *(b)(1) Price analysis for contracts where premiums and subscription income are based on community rates (market prices). For contracts with fewer than 1,500 FEHBP subscribers, OPM may rely on a basic reasonableness test in combination with a carrier's representation that the market price submitted on S F 1412,Claim  for Exemption from Submission of Certified Cost or Pricing Data, is based on the price offered to its similarly sized subsicriber groups (see FEHBAR1602.170- 11).(2) For contracts with 1,500 FEHBP subscribers or more and for contracts with fewer than 1,500 FEHBP subscribers that do not use the SF 1412, OPM shall require that the plan provide the data and methodology used to determine the FEHBP rates. OPM shall also require the data and methodology used to determine the rates for the plan’s similarly sized subscriber groups.(3) Contracts will also be subject to a price adjustment if it is determined subsequently that different market prices were actually used for the similarly sized subscriber groups as defined in 1602.170-11. Such adjustments shall be identified by the carrier and applied against its FEHBP rate(s) for the subsequent contract period(s).

• * . ♦ * *

1615.804-70 Certificate of accurate pricing 
for community rate plane.When a carrier proposes a community rate as defined by FEHBAR 1602.170-2, the Contracting Officer shall require the carrier to execute the Certificate of Accurate Pricing for Community Rated Plans contained in this section unless the carrier has been exempt from filing certified cost or pricing data. The Certificate shall be executed each time a proposal is made.

/ Rules and Regulations

CERTIFICATE OF ACCURATE PRICING 
FOR COMMUNITY RATED PLANS

This is to certify that, to the best of iny 
knowledge and belief, the cost or pricing data 
submitted, either actually or by specific 
identification in writing, to the Contracting 
Officer or the Contracting Officer’s 
representative or designee in support of the
________ * FEHBP rates were developed in
accordance with the requirements of 48 CFR  
Chapter 18 and the FEHBP contract and are 
accurate, complete, and current as of the date 
this certificate is executed. The FEHBP rates 
were developed in a manner consistent with 
the rating methodology used to rate the 
Carrier’s similarly sized subscriber groups 
(see FEHBAR 1802.170-11) and approved by 
OPM, except where the Carrier has elected to 
use the alternative methodology for adjusted 
community rating specified by OPM or other 
methodology approved by OPM.
Firm ----------------------------------- i---------------------
Name —-----------------------------------------------------
Title --------------------------------------------------------
Signature --------------------------------------------------
Date of execution ---------------— ------------ -—

* Identify the time period to which the rates 
apply. The rate must be either the actual rate 
in effect for the current contract term or a 
quoted rate for the next contract term.
(End of Certificate)

1615.804-71 Supplemental representation 
for SF 1412.

C a rrie rs  w ith  less than 1,500 F E H B P  
subscribers m a y  request an  exem ption 
from  subm ission o f certified cost and 
pricing  data. T h e  request for exem ption 
is m ade on S F  1412, C la im  for 
E x e m p tio n  from  S ubm ission of C ertified  
C o st o r P ricing  D a ta  (see F A R  53.301- 1412), w h ic h  contains a representation 
that a ll the statem ents m ade on o r 
attached to the S F  1412 are correct. In  
a dd ition  to the representation m ade on 
the S F  1412, the C o n tra ctin g  O ffice r 
shall require the ca rrie r to execute the 
Supplem ental Representation for S F  1412 sh o w n  b e lo w . T h e  ca rrie r shall 
attach the supplem ental representation 
to the S F  1412.
SUPPLEMENTAL REPRESENTATION FOR SF1412

The Carrier represents that the market
price used to determine the_____* FEHBP
rates is no greater than the market price 
quoted to the Carrier’s similarly sized 
subscriber groups (see FEHBAR 1602.170-11); 
that adjustments made to the market price 
were consistent with the rating methodology 
used to rate the Carrier’s similarly sized 
subscriber groups; and that the adjustments 
were developed in accordance with the 
requirements of 48 CFR Chapter 16 and the 
FEHBP contract.
Firm-------------------- — ----------------- ------------ -
Name  --------------------- ---------------------------- — -
Title ------------- ------------------ --------— --------------
Signature — —— .......... ..............................
Date of execution — ............. . ......................

* Identify the time period to which the rates 
apply. The rate must be either the actual rate
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in effect for die current contract term or a 
quoted rate for the next contract term.

1615.804- 72 Rata reduction for defective 
pricing or defective cost or pricing data.The clause set forth in 1652.215-70 shall be inserted in all FEHBP contracts based on established market price.
1615.805- 70 Carrier investment of FEHB 
funds.
*  *  *  *  *(c) The carrier is required to credit income earned from its investment of FEHB funds to the special reserve on behalf o f the FEHB Program. If a carrier fails to invest excess FEHB funds or to credit any income due the contract, for whatever reason, it shall return or credit any investment income lost to OPM or the special reserve. * * * * *
PART 1616— TYPES OF CONTRACTS4. In part 1616, the words “catalog or“ are removed wherever they appear in the table of contents and the text of subparts 1616.1 and 1616.2.
PART 1622— APPLICATION OF LABOR 
LAWS TO  GOVERNMENT 
ACQUISITIONS5. In part 1622, section 1622.103-70 is revised to read as follows:
1622.103-70 Contract clause.The clause at 1652JS22-70 shall be inserted in all FEHBP contracts.
PART 1632— CON TR ACT FINANCING6. In part 1632, a new subpart 1632.8 consisting of section 1632.806-70 is added to read as follows:
Subpart 1632U)—Assignm ent o f Claims
1632.806- 70 Contract clause.The clause set forth in 1852.232-73 shall be inserted in a il FEHBP contracts.
PART 1652— CO N TR A CT CLAUSES7. Section 1652^03-70 is revised to read as follows:
1652.203-70 Misleading, deceptive, or 
unfair advertising.A s prescribed In 1603.703, the following clause shall be inserted in all FEHBP contracts:
M ISLEAD ING, D ECEPTIVE, O R  U N FA IR  
A D VERTISIN G (JAN  1991)

(a) The Carrier agrees that any advertising 
material, including that labeled promotional 
material, marketing material, or supplemental 
literature, shall be truthful end not 
misleading.

(b) Criteria to assess compliance with 
paragraph (a) of thiB clause are available in 
the FEHB Supplemental Literature Guidelines

which are developed by OPM  and should be 
used, along with the additional guidelines set 
forth in FEHBAR 1603.702, as the primary 
guide in preparing material; further guidance 
is provided in tire N A IC  “Rules Governing 
Advertising o f Accident and Sickness 
Insurance W ith Interpretive Guidelines.”  
Guidelines are periodically updated and 
provided to the Carrier by OPM .

(c) Failure to conform to paragraph (a) of 
this clause may result in a reduction in the 
service charge, if appropriate, and corrective 
action to protect tire interest of Federal 
Members. Corrective action will be 
appropriate to the circumstances and may 
include, but is not limited to tire following 
actions by OPM:

(1) Directing the Carrier to cease and desist 
distribution, publication, or broadcast of the 
material;

(2) Directing tire Carrier to issue 
corrections at tire Carrier’s expense and in 
the same manner and media as tire original 
material was made; and

(3) Directing the Carrier to provide, at the 
Carrier’s expense, the correction in writing by 
certified mail to all enrollees of the Pian(s) 
that had been the subject of the original 
material.

(d) Egregious or repeated offenses may 
result in the following action by OPM:

(1) Suspending new enrollments in the 
Carrier's Plan(s);

(2) Providing Enrollees an opportunity to 
transfer to another plan; and

(3) Terminating the contract in accordance 
with Section 1.15, Renewal and Withdrawal 
of Approval

(ej Prior to taking action as described in 
paragraphs (c) and (d) o f this clause, the 
OPM  w ill notify tiie Carrier and offer an 
opportunity to respond.

(f) The Carrier shall incorporate this clause 
in subcontracts with its underwriter, if  any, 
and other subcontractors directly involved in 
the preparation or distribution of such 
advertising material and shall substitute 
“Contractor” or other appropriate reference 
for the term “Carrier.”
(End of Clause)8. Subpart 1652.2 is amended by revising Urn clause in 1652.204-70, and by revising 1652L204-71 to read as follows:
1652J204-70 Contractor Records 
Retention.
* * * * *

CONTRACTOR RECORDS RETENTION 
(JAN  1991)

Notwithstanding the provisions of section 
5.7 (FAR 52.215-2(dJ) “ Audit-Negotiation”  
and the S F 1412, the Carrier «rill retain and 
make available aU records applicable to a 
contract term that support the annual 
statement o f operations and the rate 
submission for that contract term for a period 
of 5 years after the end o f the contract term 
to which the records relate, except that 
individual enrollee and/or patient claim  
records shall be maintained for 3 years after 
the end of the contract term to which the 
claim records relate.
(End of Clause)

1652.204-71 Coordination of Benefits.A s prescribed in 1604.7001, the following clause shall be inserted in all FEHBP contracts:
CO O R D IN A TIO N  O F BENEFITS (JAN 1991)

(a) The Carrier shall coordinate the 
payment of benefits under this contract with 
the payment of benefits under Medicare, 
other group health benefits coverages, and 
the payment of medical and hospital costs 
under no-fault or other automobile insurance 
that pays benefits without regard to fault.

(b) The Carrier shall not pay benefits under 
this contract until it has determined whether 
it is the primary carrier or unless permitted to 
do so by the Contracting Officer.

(c) In coordinating benefits between plans, 
the Carrier shall follow the order o f 
precedence established by the N A IC  Model 
Guidelines for Coordination o f Benefits 
(COB) as specified by OPM .

(d) Where (1) the Carrier makes payments 
under this contract which are subject to CO B  
provisions; (2) the payments are erroneous, 
not in accordance with the terms o f the 
contract, or in excess o f the limitations 
applicable under this contract; and (3) the 
Carrier is unable to recover such CO B  
overpayments from the Member or the 
providers o f services or supplies, the 
Contracting Officer may allow such amounts 
to be charged to the contract; the Carrier 
must be prepared to demonstrate that it has 
made a diligent effort to recover such CO B  
overpayments.

(ej COB savings shall be reported by 
experience rated carriers each year along 
with the Gam er’s annual accounting 
statement in a form specified by OPM .

(f) Changes in the order o f precedence 
established by the N A IC  Model Guidelines 
implemented after January 1 o f any given 
year shall be required no earlier than the 
beginning o f the following contract term.
(End of Clause)9. Sections 1652.215-70 and 1652J215- 71 are revised to read as follows:
1652.215-70 Rate Reduction for Defectivo 
Pricing or Defectivo Cost or Pricing Data.A s prescribed in 1615.804-72, the following clause shall be inserted in contracts based on established market price:
RATE RED UCTIO N FO R D EFECTIVE  
PR ICIN G O R  D EFECTIVE CO ST  OR  
PR ICIN G D AT A  (JAN  1990)

If any rate established in connection with 
this contract was increased because [1] the 
Carrier furnished cost or pricing data that 
were not complete, accurate, or current as 
certified in the Certificate of Accurate Pricing 
for Community Rated Plans (FEHBAR 
1615.804-70); (2) the Carrier furnished pricing 
data that were not accurate as represented 
on the Claim  for Exemption from Submission 
of Certified Cost or Pricing Data (SF 1412); (3) 
the Carrier developed FEHBP rates with a 
rating methodology and structure 
inconsistent with that used to develop rates 
for similarly sized subscriber groups (see 
FEHBAR 1602.170-11) as certified in the
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Certifícate of Accurate Pricing for Community 
Rated Plans or represented in the 
Supplemental Representation for S F 1412; or
(4) the Carrier furnished data or information 
of any description that were not complete, 
accurate, and current—then, the rate shall be 
reduced in the amount by which the price 
was increased because of the defective data 
or information.
(End of Clause)

1652215-71 Investment income.A s prescribed in 1615.805-71, the following clause shall be inserted in all FEHBP contracts based on cost analysis:
IN VESTM ENT IN CO M E (JAN 1991)

(a) The Carrier shall invest and reinvest «II 
FEHB funds on hand that are in excess of the 
funds needed to promptly discharge the 
obligations incurred under this contract The 
Carrier shall seek to maximize investment 
income with prudent consideration to the 
safety and liquidity of investments.

(b) A ll investment income earned on FEHB 
funds shall be credited to the Special Reserve 
on behalf of the FEHBP.

(c) When the Contracting Officer concludes 
that the Carrier failed to comply with 
paragraphs (a) or (b) of this clause, the 
Carrier shall credit die Special Reserve with 
investment income that would have been 
earned, at the rate(s) specified in paragraph 
(f) of this clause, had it not been for the 
Carrier’s noncompliance. ’Tailed to comply 
with paragraphs (a) or (b)M means: (1) Making 
any charges against the contract which are 
not allowable, allocable, or reasonable; or (2) 
failing to credit any income due the contract 
and/or failing to place excess funds, 
including subscription income and payments 
from OPM  not needed to discharge promptly 
the obligations incurred under the contract, 
refunds, credits, payments, deposits, 
investment income earned, uncashed checks, 
or other amounts owed the Special Reserve, 
in income producing investments and 
accounts.

(d) Investment income lost as a result of 
unallowable, unallocable, or unreasonable 
charges against the contract shall be paid 
from the 1st day of the contract term 
following the contract term in which the 
unallowable charge was made and shall end 
on the earlier óf: (1) The date the amounts are 
returned to the Special Reserve (or the Office 
of Personnel Management); (2) the date 
specified by the Contracting Officer; or, (3) 
the date of the Contracting Officer’s Final 
Decision.'

(e) Investment income lost as a result of 
failure to credit income due the contract or 
failure to place excess funds in income 
producing investments and accounts shall be 
paid from the date the funds should have 
been invested or appropriate income was not 
credited and shall end on the earlier of: (1)
The date the amounts are returned to the 
Special Reserve (or the Office of Personnel 
Management); (2) the date specified by the 
Contracting Officer; or, (3) the date o f the 
Contracting Officer’s Final Decision.

(f) The Carrier shall credit the Special 
Reserve for income due in accordance with 
this clause. A ll amounts payable shall bear 
lost investment income compounded

semiannually at the rate established by the 
Secretary of the Treasury as provided in 
Section 12 of the Contract Disputes A ct of 
1978 (Public Law 95-563), which is applicable 
to the period in which the amount becomes 
due, as provided in paragraphs (d) and (e) of 
this clause. Thereafter, the rate shall be the 
rate applicable for each 6-month period as 
fixed by the Secretary until the amount is 
paid.

(g) The Carrier shall incorporate this clause 
into agreements with underwriters of the 
Carrier’s FEHB plan and shall substitute 
"underwriter" or other appropriate reference 
for the term "Carrier.”
(End of Clause)10. In subpart 1652.2, the introductory text in 1652.210-70 is revised, paragraphs (b)(2) through (b)(4) of the clause therein are revised and new paragraphs (b)(5) and (b)(6) are added, and 1652.216-71 is revised to read as follows:
1652.216-70 Accounting and price 
adjustmentA s prescribed in 1616.270, the following clause shall be inserted in ail FEHBP contracts based on established market price:
A CCO U N T IN G  A N D  PRICE AD JUSTM EN T  
(JAN 1990)
♦  ' *  • # .  *  #

(b) * * *
(2) The subscription rates agreed to in tkis 

contract are derived from the market price, 
which is a per member per month (PMFM) 
capitation or its equivalent that applies to a 
combination of subscriber groups. The 
market price established in this contract may 
be 8n estimate of the Carrier's actual market 
price that will be in effect during the contract 
period.

(3) If, for the contract period, the Carrier 
establishes an actual market price higher 
than the market price established for this 
contract and the higher market price is 
actually paid by the similarly sized 
subscriber groups (see FEHBAR 1602.170-11), 
the Carrier may include an adjustment to the 
next contract period’s FEHBP fates to recover 
the difference between the estimated market 
price and the actual market price.

(4) If for the contract period, the Carrier 
establishes an actual market price lower than 
the market price established for this contract 
and the lower market price is actually paid 
by similarly sized subscriber groups, the 
Carrier shall reimburse the Fund, for 
example, by reducing the next contract 
period’s FEHB rates to reflect the difference 
between the estimated market price and die 
actual market price.

(5) No upward adjustment in the rate 
established for this contract will be allowed 
or considered by the Government or will be 
made by the Carrier in this or in any other 
contract period on the basis of actual costs 
incurred, actual benefits provided, or actual 
size or composition o f the FEHBP group 
during this contract period.

(6) In the event this contract is not 
renewed, neither the Government nor the

Carrier shall be entitled to any adjustment or 
claim for the difference between the 
estimated and the actual market price, PMPM 
capitation or revenue requirement.
(End of Clause)

1652216-71 Accounting and AftowabEe 
Coat.A s prescribed in 1616.271, the following clause shall be inserted in all FEHBP contracts based on cost analysis:
ACCOUNTING AND ALLOWABLE COST (JAN 1991)

(a) Annual Accounting Statement.
(!) The Carrier, not later than the date 

specified by the contract shall furnish to 
OPM for that contract period an accounting 
of its operations under the contract The 
accounting shall be in the form prescribed by 
OPM and shall include, among other things, a 
Balance Sheet and a Summary Statement of 
FEHBP Financial Operations. The Summary 
Statement of FEHBP Financial Operations 
shall include the following items for each 
option provided by the contract

; (i) Subscription income received and 
accrued (including amounts received from the 
Contingency Reserve);

(ii) Health benefits charges paid and 
accrued;

(iii) Administrative expenses and other 
charges paid and accrued;

(iv) Income on investments;
(v) Other adjustments;
(vi) Sum of items (i) minus (ii) minus (iii) 

plus (iv) plus or minus (v).
(2) The Carrier shall have its most recent 

financial statement and that of its 
underwriter, if any, audited by an accounting 
firm that ascribes to the standards of the 
American Institute of Certified Public 
Accountants. The report shall be submitted to 
OPM not later than 180 days after the end of 
the contract period.

(3) Based on the results of either the 
independent audit or a Government audit, the 
Carrier’s annual accounting statements may 
be (i) adjusted by amounts found not to 
constitute allowable costs; or (ii) adjusted for 
prior Overpayments or underpayments.

(b) Definition o f costs.
(1) The allowable costs chargeable to the 

contract for a contract period shall be the 
actual, necessary and reasonable amounts 
incurred with proper justification and 
accounting support, determined in 
accordance with the terms of this contract, 
Subpart 31.2 of the Federal Acquisition 
Regulation (FAR) and Subpart 16312 of the 
Federal Employees Health Benefits 
Acquisition Regulation (FEHBAR) applicable 
on the first day of the contract period.

(2) In the absence of specific contract terms 
to the contrary, contract costs shall be 
classified in accordance with the following 
criteria:

(i) Benefits. Benefit costs consist of 
payments made and liabilities incurred for 
covered health care services on behalf of 
FEHBP subscribers, less any refunds, rebates, 
allowances or other credits received.

(ii) Adm inistrative expenses.
Administrative expenses consist of all 
allocable, allowable and reasonable
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expenses incurred in the adjudication of 
subscriber benefit claims or incurred in the 
Carrier’s overall operation of the business. 
Unless otherwise stated in the contract, 
administrative expenses include, in part: all 
taxes (except that premium taxes are 
considered “other charges’’), insurance and 
reinsurance premiums, medical and dental 
consultants used in the adjudication process, 
concurrent or managed care review when not 
billed by a health care provider and other 
forms of utilization review, the cost of 
maintaining eligibility files, legal expenses 
incurred in the litigation o f benefit payments 
and bank charges for letters of credit 
Administrative expenses exclude the cost of 
carrier personnel, equipment and facilities 
directly used in the delivery o f health care 
services, which ate benefit costs, and the 
expense of managing the FEHBP investment 
program which is a reduction of investment 
income earned.

(iii) Investment income. The Carrier is 
required to invest and reinvest all funds on 
hand, including any in the Special Reserve or 
any attributable to the reserve for incurred 
but unpaid claims, which are in excess of the 
funds needed to discharge promptly the 
obligations incurred under the contract 
Investment income represents the net amount 
earned by the Carrier after deducting 
investment expenses as a result of investing 
the FEHBP funds. The direct or allocable 
indirect expenses incurred in managing the 
investment program, such as consultant or 
management fees are chargeable against the 
investment income earned.

(iv) Other charges.—{A) Mandatory 
statutory reserves. Charges for mandatory 
statutory reserves are not allowable unless 
specifically provided for in the contract 
When the term “mandatory statutory 
reserve’* is specifically identified as an 
allowable contract charge without further 
definition or explanation, it means a 
requirement imposed by State law upon the 
Carrier to set aside a specific amount or rate 
of funds into a restricted reserve that is 
accounted for separately from all other 
reserves and surpluses of the Carrier and 
which may be used only with the specific 
approval of the State official designated by 
law to make such approvals. The amount 
chargeable to the contract may not exceed an 
allocable portion of the amount actually set 
aside. If the statutory reserve is no longer 
required for the purpose for which it was 
created, and these binds become available ' 
for the general use of the Carrier, a pro rata 
share based upon FEHBP’s contribution to 
the total Carrier’s set aside shall be returned 
to the FEHBP in accordance with FAR 31.201-
5.

(B) Premium taxes. When the term 
“premium taxes”  is used in the contract 
without further definition or explanation, it 
means a tax imposed by State or local 
statutes upon the Carrier's gross or net 
premium» received.

(c) Certification of Accounting Statement 
Accuracy.

(1) The Carrier shall certify the annual 
accounting statement in the form set forth in 
paragraph (c)(3) of this clause. The certificate 
shall be signed by the chief executive officer 
and the chief financial officer of the Carrier.

(2) The Carrier shall require an authorized agent of its underwriter, if any, also to certify the annual accounting statement
(3) The certificate required shall be in the 

following form:

Certification of Accounting Statement 
Accuracy

This is to certify that I have reviewed this 
accounting statement and to the best o f my 
knowledge and belief:

1. The statement was prepared in 
conformity with the guidelines issued by the 
Office of Personnel Management and fairly 
presents the financial results of this contract 
period in conformity with those guidelines;

2. The costs included in the statement are 
allowable and allocable in accordance with 
the terms of the contract and with the cost 
principles of the Federal Employees Health 
Benefits Acquisition Regulation and the 
Federal Acquisition Regulation;

3. Income, rebates, allowances, refunds and 
other credits made or owed in accordance : 
with the terms of the contract and applicable 
cost principles have been included in the 
statement;

4. If applicable, the letter of credit account 
was managed in accordance with 31CFR part 
205,5 CFR part 890,48 CFR chapter 10, and 
OPM  guidelines.
Carrier Name: ■■ ..................... ——......Name of Chief Executive Officer (Type or Print)Name of Chief Financial Officer (Type or Print)Signature of (Chief Executive OfficerSignature of Chief Financial OfficerDate SignedDate SignedUnderwriter: ................Name and Title of Responsible Corporate Official (Type or Print): ■ ■Signature of Responsible Corporate Official:
Date Signed:--------------------------------------------
(End of Certificate)
(End o f Clause)

11. In 1652.222-70, the introductory text is revised, paragraphs (a)(12) and(a)(13) are added to the clause, and paragraphs (b) and (c) of the clause are revised to read as follows:
1652.222-70 Notice of significant events.A s prescribed in 1622.103-70, the following clause shall be inserted in all FEHBP contracts.
N O T ICE O F SIG N IFICA N T  EVEN TS (JAN  1991)

(a) * * *
(12) Any fraud, embezzlement or 

misappropriation of FEHB funds; or
(13) Any written exceptions, reservations 

or qualifications expressed by the

independent accounting firm (which ascribes 
to the standards of the American Institute of 
Certified Public Accountants) contracted with 
by the Carrier to provide an opinion on its 
annual financial statements.

(b) Upon learning of a Significant Event 
OPM  may institute action, in proportion to 
the seriousness of the event, to protect the 
interest of Members, including, but not 
limited to—

(1) Directing the Carrier to take corrective 
action;

(2) Suspending new enrollments under this 
contract;

(3) Advising Enroilees of the Significant 
Event and providing them an opportunity to 
transfer to another plan;

(4) Withholding payment of subscription
income or restricting access to the Carrier’s 
Letter of Credit account. '

(5) Terminating the enrollment o f those 
enroilees who, in the judgment of OPM , 
would be adversely affected by thé 
Significant Event; or

(6) Terminating this contract pursuant to 
section 1.15, renewal and withdrawal of 
approvaL

(c) Prior to taking action as described in 
paragraph (b) of this clause, the OPM  will 
notify the Carrier and offer an opportunity to 
respond.

(d) The Carrier shall insert this clause in 
any subcontract or subcontract modification 
if both the amount of the subcontract or 
modification charged to the FEHBP (or, in the 
case of a community rated carrier, applicable 
to the FEHBP) exceeds $100,000 and the 
amount o f the subcontract or modification to 
be charged to the FEHBP (or, in the case o f a 
community rated carrier, applicable to the 
FEHBP) ¿xceeds 25 percent of the total cost 
of the subcontract or modification. If the 
Carrier is a CM P, it shall also insert this 
clause in all provider agreements over 
$25,000. If the Carrier is not a CM P, it shall 
also insert this clause in the contract with its 
underwriter, if any. The Carrier shall 
substitute “Contractor" or other appropriate 
reference for the term “Carrier.”(End of Clause)
12. In 1652.224-70, the introductory text of the clause is republished and paragraph (b)(3) of the clause is revised to read as follows:

1652.224-70 Confidentiality of Records.A s prescribed in 1624.104, the following clause shall be inserted in all FEHBP contracts:
CO N FID EN TIALITY O F RECO RD S (JA N  
1991)

(b) * * *
(3) A s disclosure is necessary to permit 

Government officials having authority to 
investigate and prosecute alleged civil or 
criminal actions;* * * * . *13. In subpart 1652.2, paragraphs (a) and (c) of the clause in 1652.232-72 are revised and a new 1652.232-73 is added to read as follows:
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1652232-72 Non-commingling of FEHBP 
funds.
*  . *  # *  *

N O N -CO M M IN G LIN G  O F  FU N D S (IAN  
1991)(a) The Carrier and/or its underwriter shall keep all FEHBP funds for this contract (cash and investments) physically separate from funds obtained from other sources. Accounting for such FEHBP funds shall not be based on allocations or other sharing mechanisms and shall agree with the Carrier’s accounting records.
*  *  *  *  *

(c) The Carrier shall incorporate this clause 
in all subcontracts that exceed $25,000 and 
shall substitute “contractor”  or other 
appropriate reference for “Carrier and/or its 
underwriter.”(End of Clause)
1652.232-73 Approval for the Assignment 
of Claims.A s prescribed in 1632.806-70, the following clause shall be inserted in all FEHBP contracts:
A PPR O V AL FO R A SSIG N M EN T  O F  
CLA IM S (JAN 1991)

(a) Notwithstanding the provisions of 
section 5.35, (FAR 52.232-23) Assignment o f 
Claim s, the Carrier shall not make any 
assignment under the Assignment o f Claim s 
A ct without the prior written approval of the 
Contracting Officer.(b) Unless a different period is specified in the Contracting Officer’s written approval, an assignment shall be in force only for a period of 1 year from the date of the Contracting Officer’s approvaL However, assignments may be renewed upon their expiration.(End of Clause)14. In 1652.244-70, paragraphs (a) and 
(0 of the clause and die clause heading are revised to read as follows:

1652244-70 Subcontracts.
•  •  *  •  •

SU B CO N T R A CT S (JA N  1991)
(a) The Carrier shall notify the Contracting 

Officer reasonably in advance of entering 
into any subcontract or subcontract 
modification, or as otherwise specified by 
this contract, if both the amount o f the 
subcontract or modification charged to the 
FEHB Program (in the case of a community 
rated carrier, applicable to the FEHB 
Program) exceeds $100,000 and is 25 percent 
o f the total cost of the subcontract.# * * * #

(f) No subcontract placed under this 
contract shall provide for payment on a cost- 
plus-a-percentage-of-cost basis. Any fee 
payable under cost reimbursement type 
subcontracts shall not exceed the fee 
limitations in FAR  15.903(d). Any profit or fee 
payable under a subcontract shall be in 
accordance with the provision of subpart 3.7, 
Service charge.* * * * *15. Section 1652.246-70 is revised to read as follows:
1652.246-70 FEHB Inspection.A s prescribed in 1646.301, the following clause shall be inserted in all FEHBP contracts:
FEHB IN SPECT IO N  (JAN  1931)

(a) The Government or its agent has the 
right to inspect and evaluate the work 
performed or being performed under the 
contract, and the premises where the work is 
being performed, at all reasonable times and 
in a manner that will not unduly delay the 
work. If the Government or its agent performs 
inspection or evaluation on the premises of 
the Carrier or a subcontractor, the Carrier 
shall furnish and require the subcontractor to 
furnish all reasonable facilities and

assistance for the safe and convenient performance of these duties.(b) The Carrier shall insert this clause in all subcontracts for underwriting and administrative services and shall substitute “Contractor” or other appropriate reference, for the term “Carrier.”(End of Clause)16. In 1652.249-70, tke clause heading, the introductory text to paragraph (b), and paragraphs (b)(3) and (c) are revised to read as follows:
1652249-79 Renewal and withdrawal o f 
approval.* * * * *
RENEW AL A N D  W ITHDRAW AL O F  
A PPR O V AL (JAN  1991) 
* * * * *

(b) This contract also may be terminated at 
other times by order of OPM  pursuant to 5 
U .S .C . 8902(e). After OPM  notifies the Carrier 
of its intent to terminate the contract, OPM  
may take action as it deems necessary to 
protect the interests o f members, including 
but not limited to—* * * * *

(3) Providing enrollees an opportunity to 
transfer to another Plan.

(c) OPM  may, after proper notice, terminate 
the contract at the end of the contract term if 
it finds that the Carrier did not have at least 
300 enrollees enrolled in its plan at any time 
during the two preceding contract terms.(End of Clause)17. In subpart 1652.3, the FEHBP Clause Matrix is revised to read as follows:
1652.370 Use of the matrix.
* # * * •

FEHBP Clause Matrix

Clause no. Text reference Title Use status

Use with contracts based 
on

Cost
analysis

Price
analysis

FAR 52.202-t _______ FAR 22. __  ___ Definition*..,.......... ...... ..................................................................... M.. __ T __________ T
FAR 52.203-1_________ FAR 3.102-2___ ____ _ Officials Not to Benefit................................. ........ ..................... M... „ T T
FAR 52203-3___  __ FAR 3202 «... Gratuities . .....................- .....  . ................................................ M __ __ T __________ T
FAR 52.203-5 FAR 3.404(c).. ___ Covenant Against Contingent Fees______ _ .. .. ..................... M _________ T  _____ T
FAR 52.203-7 ___ FAR 3.502-3.................... Anti-Kickback Procedures_ „ ... .......... ..............„..... M_ .. .. T __________ T
1652.203-70.. _______ 1603-703_ . _____ Misleading, Deceptive, or Unfair Advertising.___  __________ __ M__ _____ T ............. . T
1652.204-70_____ _____ 1604.705 Contractor Records Retention.... ...... ......................... .... ................ M T _________ T
1652.204-71 1604.7001 Coordination of Benefits -  ..... .......................... ...................... M .___  __ T T
FAR 52.215-1_________ FAR 15.106-1(b)_______ Examination of Records by Comptroller General. ..... ........... ..... M _________ T __________ T
FAR 52.215-2_________ FAR 15.106-2(b)___  __ Audit-Negotiation...____ ______________ __________ _______ M „ T __  __  . T
FAR 52.215-22 ______ FAR 15.804-8(a)__ . . Price Reduction for Defective Cost or Pricing Data................ M__ ___ T ___ _ ___
FAR 52215-23________ FAR 15.804-8(bj_______ Price Reduction for Defective Cost or Pricing Data-Modifications.... M....__ .. .. T
FAR 52215-24 FAR 15.804-8(cj Subcontractor Cost or Pricing Data...... _ ____ __ M . T ______
FAR 52215-25_______ FAR 15.804-8(cQ______ Subcontractor C ost or Pricing D ata-M odifications............................ ...... M___ ____ T
FAR 52.215-30_______ FAR 15.904..... Facilities Capital C o st of M o n e y ..................................................... M T
FAR 52.215-31. _____ FAR 15.904____________ W aiver of Fecilities Capital C o st of M o n e y........... ........................ A__________ T_________
1652215-70___________ 1615.804-72___________ Rate Reduction for Defective Pricing or Defective Cost or Pricing M-. T

Data.
1652215-71 .„  __ 1615.805-71' Investment Income................ ... ... ............. .................... .. ... M... _____ T_______
1652.216-70_____ „ . 1616.270______ Accounting and Price Adjustment.......................... ....................... M T
1652215-71_________ 1616271 ____________ Accounting and Allowable Cost____ ___________________ ___ M________ T__
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Clause no. Text reference Title Use status

Use with contracts based 
on

Cost
analysis

Price
analysis

FAR 52.219-8______________ FAR 19.708(a)...................... Utilization of Small Businas« Coneem s and Small nteadwantaged ft* ........ T .... T
Business Concerns.

FAR 52.219-13____________ FAR 19.902_________________ Utilization Of Woman-Owned Small Businassa« ............................... M , T T
FAR 52.220-3______________ FAR 20.302(a)...................... Utilization of Labor Surplus Area Concerns................................................ M T.... T
FAR 52.222-3_____________ _ FAR 22.202.'...'_______________ Convict Labor........................................................................................................ M ...____________ T T
FAR 52.222-4______________ FAR 22.305(a)...................... Contract Work Hours and Safety Standards Act-Overtime Com . M T T

pensation-General.
FAR 52.222-26____________ FAR 22.810(e)...................... Equal Opportunity.................................................................................................. ft* T T
FAR 52.222-28____________ FAR 22.810(g)______________ Equal Opportunity Preaward Clearance of Subcontracts...................... ft* T T
FAR 52.222-29____________ FAR 22.810(h)...................... Notification of Visa Denial.................................................................................. A T , _________ T
FAR 52.222-35 —.._________ FAR 22.1308(a).................. Affirmative Action for Special Disabled and Vietnam Era Veterans.. M .... T . . T
FAR 52.222-36____________ FAR 22.1408(a)____________ Affirmative Action for Handicapped Workers.............................................. ft* T T
1652.222-70________________ 1622.103-70....'.__________.... Notice of Significant Events___________________________________ _____________ U T ___________ T
FAR 52.223-2______________ FAR 23.105(b)...................... Clean Air and Water.............................................................................................. A T ..... T
FAR 52.223-6______________ FAR 23.505(c)______________ Drug-Free Workplace__________________________________________ _____________ A T T
1652.224-70________________ 1624.104.......!____________ .... Confidentiality of Records.............................................................  ......... U T J
FAR 52.229-3______________ FAR 29.401-3....................... Federal. State and Local T axes...................................................................... M J
FAR 52.229-4______________ FAR 29.401-4______________ Federal, State and Local Taxes (Noncompetitive Contract) .............. ft* T
FAR 52.229-5______________ FAR 29.401-5....................... Taxes-Contracts Performed in U .S . Possessions or Puerto Rico...... A T J
FAR 52.229-6______________ FAR 29.402-1 (a)___________ Taxea-Foreign Fixed Price Contracts....................................... A T J
FAR 52.230-3______________ FAR 30.201-4(a) Cost Accounting Standards_________________________________________________ A T j
FAR 52.230-4______________ FAR 30.201-4(b)(1)_______ Administration of Cost Accounting Standards..... ...................................... A ...................... T . T
FAR 52.230-5______________ FAR 30.201-4(c)(1)_______ Disclosure and Consistency of Cost Accounting Practices,,,.,, A ................. T _______________ j
FAR 52.232-8______________ FAR 32.111 (e)(1)'._!............. Discounts for Prompt Payment..................................................... M T T
FAR 52.232-17_____________ FAR 32.617(a) Interest.......................... ............................................................................................ M T

Modification: 1632.617.
FAR 52.232-23................... FAR 32.806(a)(1)__________ Assignment of Claim s.......................................................................................... A T _____________ T
1652.232-70.......................... 1 6 3 2 .1 7 1 ___________ Payments—contracts without letter of credit payment arrange. A T . j

meets.
1652.232-71________________ 1632.172................................. Payments—contracts with letter of credit payment arrangements.... A T .. j
1652.232-72________________ 1632.772................................. Non-Commingling of FEHBP Funds..... .......................................................... M T ..........
1652.232-73________________ 1632.806-70.......................... Approval for Assignment of Claim s................................................................ ft* T T
FAR 52.233-1______________ FAR 33.214............................ Disputes..»................................................................................... ............................. ft* T ______________ T
FAR 52.242-1______________ FAR 42.802............................ Notice of Intent to Disallow Costs__________________________________________ ft* T
FAR 52.243-1______________ FAR 43.205(a)(1) _ Changes—Fixed Price—Alternate 1___________  ___ _____ _____________ ft* T T
1652.244-70________________ 1 6 4 4 .2 7 0 ...........!.................. Subcontracts___________________________________________________________________ ft* T T
FAR 52.244-5______________ FAR 44.204(e)...................... Competition in Subcontracting......... ....... .......................... . .... .................. ft* ... ............. T T
FAR 52.245-2______________ FAR 45.106(b)(1)__________ Government Property (Fixed-Price Contracts)............................................ M ...................... T ....................... T
FAR 52.246-25____________ FAR 46.805(a)(4) Limitation qf Liability-Services........................ ........................................ ........ ft* T •
1652.246-70________________ 1 6 4 6 .3 0 1 .............____ ______ FEHBP Inspection...... .......................................................................................... ft* T T
FAR 52.247-63_____________ FAR 47.405__________________ Preference for U .S.-Flag Air Carriers______________________________________ ft* T T
1652.249-70________________ 1649.101-70________________ Renewal and Withdrawal of Approval,,,........................................................ M .................... T .................... T
FAR 52.251-1______ ________ FAR 51.107............................ Government Supply Sources________________________________________________ A .................... T ..............
FAR 52.252-2______________ FAR 52.1 0 7 (b )................... Clauses Incorporated by Reference______ _________________________________ M .................... T ..................... T
FAR 52.252-4....................... FAR 52.107(d) __________ Alterations in Contract .................................... ft* T ._ ._____ ______ T
FAR 52.252-6______________ FAR 52.107(f)'.................... Authorized Deviations in Clauses___________________________________ _______ ft* T T

[FR Doc. 90-15016 Filed 6-29-90; 8:45 am]
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NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION

36 CFR Parts 1220,1222, and 1224 

RIN 3095-AA45

Creation and Maintenance of Records; 
Adequate and Proper Documentation

a g e n c y : National Archives and Records 
Administration.
ACTION: Final rule; request for 
comments.
s u m m a r y : N A R A  is revising its 
regulations to provide more extensive  
guidance to Federal agencies about the 
creation and maintenance o f adequate 
and proper documentation o f 
Government policies and activities. The 
revision updates regulations on the 
creation o f records currently found in 
Part 1222 o f the Chapter and records 
maintenance regulations currently found 
in part 1224 under the title o f Files 
Management. The revision also adds 
two new  definitions to part 1220 and  
new  regulations regarding the 
identification o f Federal records and the 
handling o f contractor records.
DATES: The effective date is July 1,1990. 
Comments are invited on new § 1222.42 
and must be received by August 1,1990. 
a d d r e s s e s : Comments should be sent 
to Director, Policy and Program Analysis 
Division (NAA), National Archives and 
Records Administration, Washington,
D C  20408.
FOR FURTHER INFORMATION CONTACT: 
John Constance or N an cy  Allard at 202- 
501-5110 (FTS 241-5110). 
SUPPLEMENTARY INFORMATION: O n  
January 9,1990, N A R A  published a 
notice o f proposed rulemaking in the 
Federal Register (55 FR  740). By M arch 7, 
1990, N A R A  had received comments 
from five Federal agencies, one private 
organization, and one individual. N A R A  
believes that the rule as now  revised  
accommodates valid criticisms and  
suggestions.

In this rulemaking, N A R A  is adding a 
new  $ 1222.42 concerning removal o f  
nonrecord materials from Government 
custody and renumbering the 
subsequent sections contained in the 
proposed rule. Because N A R A  did not 
include the new  section in the notice of 
proposed rulemaking, w e are offering 
the opportunity for public comments on 
this one section o f the final rule. I f  any  
adverse comments are received, N A R A  
w ill issue a separate final rule 
addressing those comments.
General Comments

Most of the commentera expressed 
support for the regulation as they

offered suggested changes or 
clarifications. These recommendations 
are addressed in the section-by-section  
analysis. N A R A  w ill enforce these 
policies as it does all other regulatory 
guidance on records management by a 
combination o f education, assistance, 
and periodic evaluations.

N A R A  agrees w ith one commenter 
that it would be desirable to provide 
more specific guidance about w hat kind 
o f documentary materials agencies 
should create and maintain. N A R A  
intends to develop such guidance.

O ne commenter urged abolishing the 
F IR M R  requirement that agencies use 
yellow  tissues for official file copies 
because o f their incompatibility with 
current non-impact printers. N A R A  will 
discuss alternatives to yellow  tissues 
with the General Services  
Administration, which issues the 
FIR M R .
Section-by-Section A nalysis
Section 122.12(a) [Statutory Definition 
o f Records]

O ne commenter suggested that the full 
text o f the statutory definition o f records 
should be included in § 1222.12(a). In 
response, N A R A  has added a cross- 
reference to the full text as quoted in 36 
C F R  1220.14.
Section 1222.20(b)(4) [Records 
Management Participation in  
Developing N ew  Programs To Ensure 
Recordkeeping Requirements A re  
Established and Implemented]

O ne commenter questioned the 
additional workload that m ay be 
associated with this requirement. N A R A  
believes that the investment w ill be 
worthwhile because it w ill make records 
management more effective and will 
foster greater compliance with the 
statutory requirement to create and 
maintain adequate and proper 
documentation o f agency activities.
Section 1222J20(b)(7) [Com pliance 
With Govemm entwide Policies]

Because o f their number and the 
varying extent o f their application, 
N A R A  cannot specify all the policies 
that m ay apply to each agency, as 
requested by one commenter. Agencies  
are expected to comply with applicable 
standards or policies to the extent 
required by law .
Section 1222.32 [General 
Requirem ents]

In response to a comment about the 
absence o f requirements for record 
quality, N A R A  has added a new  
subparagraph to this section that 
prescribes the use o f proper materials 
and recording techniques.

Section 1222.34(c) [W orking Files and 
Sim ilar M aterials]

We have changed the term “working 
papers“ to 'forking files“ to highlight 
that working copies of electronic records 
are also covered.

Section 1222.36(d) [Distinguishing 
Personal Papers From Federal Records]

One commenter recommended 
deleting the term “confidential" since it 
is a term used for security classified 
records. We have not adopted the 
comment since that term is used so 
frequently on correspondence. NARA 
also does not agree with the suggestion 
to place this subparagraph in another 
section; it is placed here to emphasize 
that the use of labels such as “personal“ 
is not sufficient to determine the status 
of documentary materials in a Federal 
office.

Section 1222.38 [Categories o f 
Documentary M aterials To Be Covered 
b y Recordkeeping Requirem ents]

In response to the suggestion of one 
commenter, NARA has revised this 
section to clarify that agencies must 
create adequate and proper 
documentation as well as maintaining it. 
This revision also corrects the overly 
broad language objected to by one 
commenter in subparagraph (a).

Section 1222.48(b) [Consultation 
Before Specifying Background Data 
That Contractors M ust D eliver to an 
Agency]

NARA agrees with one commenter 
that this requirement may increase the 
workload of records managers, but it 
will also increase the effectiveness of 
records management and improve the 
likelihood of preserving data that the 
Government has paid for and that has 
long-term value.

Section 1222.48(e) [Contractor 
Records]

The requirements o f this 
subparagraph and the rest o f this section 
are imposed on Federal agencies, not 
contractors, and are designed to ensure 
the preservation o f an adequate and  
proper record o f Government actions. 
This requirement for adequate and  
proper documentation is already 
imposed on all agencies by the 
provisions o f 44 U .S .C . 3101. A lso, the 
substance o f this section has been the 
policy o f N A R A  for two years, as 
expressed in N A R A  Bulletin 88-5, “ D ata  
created or maintained for the 
Government by contractors.“  For these 
reasons, N A R A  does not believe it is 
necessary to meet with selected



Federal R egister / Vol, 55, No. 127 / Monday, July 2,1990 / Rules and Regulations 27423

contractors before m aking this rule final, 
as one com m enter suggested.This rule is not a major rule for the purposes of Executive Order 12291 of February 17,1981. A s required by the Regulatory Flexibility A ct, it is hereby certified that this rule will not have a significant impact on small business entities.List of Subjects in 38 CFR Parts 1220 and 
1222

A rc h iv e s  an d  records.For the reasons set forth in the preamble, Chapter XU of Title 38 of the Code of Federal Regulations is amended as follows:
PART 1220—FEDERAL RECORDS; 
GENERAL1. Part 1220 is amended as follows:

T h e  authority citation for pa rt 1220continues to read as follows:Authority: 44 U.S.C. 2104(a) and Chapter 
29.2. Section 1220.14 is am ended b y  
adding the fo llo w in g  definitions in  
alphabetical order:

§1220.14 General Definitions. 
* * * * *

Adequate and proper documentation 
m eans a reco rd  o f the conduct o f 
G o ve rn m e n t business that is com plete 
and accurate to the extent re q u ire d  to 
docum ent the organization, functions, 
policies, decisions, procedures, an d  
essential transactions o f the agency an d  
that is designed to furnish the 
inform ation necessary to protect the 
legal and financia l rights o f the 
G overn m en t a n d  o f persons d ire ctly  
affected b y  the agency's activities.
* * * • «

Recordkeeping requirements m eans 
all statements, in  statutes, regulations, 
and agency directives o r authoritative 
issuances, p ro vid in g  general an d  
specific guidance fo r Federal agency 
personnel on p a rticu la r records to be  
created and m ain tain ed b y  the agency.
* * * * *3. Part 1222 is revised to read as follows:
PART 1222—CREATION AND 
MAINTENANCE OF RECORDS; 
ADEQUATE AND PROPER 
DOCUMENTATION
Sec.Subpart A— General 1222.10 Authority.
1222.12 Defining Federal records.
Subpart B— Program Requirements 1222.20 Agency responsibilities.

Subpart C—-Standards for Agency 
Recordkeeping Requirements 
1222.30 Purpose.
1222.32 General requirements.
1222.34 Identifying Federal records.
1222.36 Identifying personal papers.
1222.38 Categories o f documentary

materials to be covered by recordkeeping 
requirements.

1222.40 Removal of records.
1222.42 Removal of nonrecord materials. 
1222.44 Directives documenting agency 

programs, policies, and procedures. 
1222.46 Recordkeeping requirements o f 

other agencies.
1222.48 Data created or received and 

maintained for the Government by 
contractors.

1222.50 Records maintenance.
Authority: 44 U .S .C . 2904,3101, and 3102.

Subpart A—General
§ 1222.10 Authority.

(a) 44 U .S.C. 2904, vests in the 
Archivist of the United States 
responsibility for providing guidance 
and assistance to Federal agencies with 
respect to ensuring adequate and proper 
documentation of the policies and 
transactions of the Federal Government, 
including developing and issuing 
standards to improve the management 
of records.

(b) 44 U .S .C . 3101, requires that the 
head o f each Federal agency shall make 
and preserve records containing 
adequate and proper documentation o f  
the organization, functions, policies, 
decisions, procedures, and essential 
transactions o f the agency and designed 
to furnish the information necessary to 
protect the legal and financial rights o f  
the Government and o f persons directly 
affected b y  the agency’s activities.

(c) 44 U .S .C . 3102, requires that the 
head o f each Federal agency shall 
establish and maintain an active, 
continuing program for the economical 
and efficient management o f the records 
o f the agency. The program, among 
other things, shall provide for—

(1) Effective controls over the 
creation, and over the maintenance and 
use of records in the conduct of current 
business;

(2) Cooperation with the 
Administrator of General Services and 
the Archivist in applying standards, 
procedures, and techniques designed to 
improve the management of records, 
promote the maintenance and security 
of records deemed appropriate for 
preservation, and facilitate the 
segregation and disposal of records of 
temporary value.

§ 1222.12 Defining Federal records.
(a) The statutory definition o f Federal 

records is contained in 44 U .S .C . 3301 
and is stated in § 1220.14 o f this chapter.

(b) Several key terms, phrases, and  
concepts in the statutory definition o f  
records are defined as follows:

(1) D ocu m en ta ry m a teria ls is a 
collective term for records, nonrecord 
materials, and personal papers that 
refers to all media containing recorded 
information, regardless o f the nature o f 
the media or the method(s) or 
circum stance^) o f recording.

(2) R eg a rd less o f  p h y s ic a l form  o r  
ch a ra cteristics  means that the medium  
m ay be paper, film, disk, or other 
physical type or form; and that the 
method o f recording m ay be manual, 
mechanical, photographic, electronic, or 
any other combination o f these or other 
technologies.

(3) M a d e  means the act o f creating 
and recording information by agency  
personnel in the course o f their official 
duties, regardless o f the method(s) or the 
medium involved. The act o f recording is 
generally identifiable by the circulation 
o f the information to others or by  
placing it in files accessible to others.

(4) R e c e iv e d  means the acceptance or 
collection o f documentary materials by  
agency personnel in the course o f their 
official duties regardless o f their origin 
(for example, other units o f their agency, 
private citizens, public officials, other 
agencies, contractors, Government 
grantees) and regardless o f how  
transmitted (in person or by messenger, 
mail, electronic means, or by any other 
method). In this context, the term does 
not refer to misdirected materials. It 
m ay or m ay not refer to loaned or seized  
materials depending on the conditions 
under which such materials cam e into 
agency custody or were used by the 
agency. A d vice o f legal counsel should 
be sought regarding the "record” status 
o f loaned or seized materials.

(5) P reserved  means the filing, storing, 
or any other method o f systematically  
maintaining documentary materials by  
the agency. This term covers filed or 
otherwise systematically maintained but 
also those temporarily removed from 
existing filing systems.

(6) A p p rop ria te fo r  p reserva tio n  
means documentary materials made or 
received which in the judgment o f the 
agency should be filed, stored, or 
otherwise system atically maintained by  
an agency because o f the evidence o f  
agency activities or information they 
contain, even though the materials m ay  
not be covered by its current filing or 
maintenance procedures.
Subpart B— Program Requirements
§ 1222.20 Agency responsibilities.

(a) The head o f each Federal agency, 
in meeting the requirements of 44 U .S .C .
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2904,3101, and 3102, shall observe the responsibilities and standards set forth in tills Part Agencies are also subject to regulations issued by the General Services Administration (GSA) in 41 CFR Chapter 201.(b) Each Federal agency shall:(1) Assign to one or more offices of the agency the responsibility for the development and implementation of agencywide programs to identify, develop, issue, and periodically review recordkeeping requirements for aU agency activities at all levels and locations and for all media, including paper, audiovisual, cartographic, and electronic records: and notify the National Archives and Records Administration (NARA), Office of Records Administration (NI), Washington, D C 20408 of the assignment;(2) Integrate programs for the identification, development, issuance, and periodic review of recordkeeping requirements with other records and information resources management programs of the agency, including the requirement of close coordination between the office designated in 36 CFR 1222.20(b)(1) and the office assigned overall records management responsibility in accordance with 36 CFR 1220.40, if the two are different;(3) Issue a directive(s) establishing program objectives, responsibilities, and authorities for agency recordkeeping requirements. Copies of the directive(s) (including subsequent amendments or supplements) shall be disseminated throughput the agency, as appropriate, and a copy shall be sent to N ARA (NI);(4) Establish procedures for the participation of records management officials in developing new or revised agency programs, processes, systems, and procedures in order to ensure that adequate recordkeeping requirements are established and implemented;(5) Ensure that adequate training is provided to agency personnel at all levels on policies, responsibilities, and techniques for the implementation of recordkeeping requirements;(6) Develop and implement records schedules for all records created and received by the agency and obtain N A RA  approval of the schedules in accordance with 36 CFR part 1228;(7) Ensure compliance with applicable Govemmentwide policies, procedures, and standards relating to recordkeeping requirements as may be issued by the O ffice o f Management and Budget, the General Services Administration, the National Archives and Records Administration, the National Institute of Standards and Technology, or other agencies, as appropriate;

(8) Review recordkeeping 
requirements, as part of the periodic 
information resources management 
reviews required by 44 U .S.C. 3506, or 
the periodic records management 
evaluations required by 36 CFR 1220.54, 
in order to validate their currency and to 
ensure that recordkeeping requirements 
are being implemented.(9) Remind all employees annually of the agency’s recordkeeping policies and of the sanctions provided for the unlawful removal or destruction of Federal records (18 U .S .C . 2071).
Subpart C— Standards for Agency 
Recordkeeping Requirements

S 1222.30 Purpose.(a) The clear articulation of recordkeeping requirements by Federal agencies is essential if agencies are to meet the requirements of 44 U .S .C . 3101 and 3102 with respect to creating, receiving, maintaining, and preserving adequate and proper documentation, and with respect to maintaining an active, continuing program for the economical and efficient management of agency records.
(b) Although many agencies regularly 

issue recordkeeping requirements for 
routine operations, many do not 
adequately specify such requirements 
for documenting policies and decisions, 
nor do they provide sufficient guidance 
so that agency personnel can distinguish 
between records and nonrecord 
materials.

(c) Since agency functions, activities, 
and administrative practices vary so 
widely, NARA cannot issue a 
comprehensive list of all categories of 
documentary materials appropriate for 
preservation by an agency as evidence 
of its activities or because of the 
information they contain. In all cases, 
the agency must consider the intent or 
circumstances of creation or receipt of 
the materials to determine whether their 
systematic maintenance shall be 
required.

S 1222.32 General requirements.
Agencies shall identify, develop, 

issue, and periodically review their 
recordkeeping requirements for all their 
activities at all levels and locations and 
for all media. Recordkeeping 
requirements shall:

(a) Identify and prescribe specific 
categories of documentary materials to 
be systematically created or received 
and maintained by agency personnel in 
the course of their official duties;

(b) Prescribe the use of materials and 
recording techniques that ensure the 
preservation of records as long as they 
are needed by the Government;

(c) Prescribe the manner in which these materials shall be maintained wherever held; and(d) Distinguish records from nonrecord materials and, with the approval of the Archivist of the United States, prescribe action for the final disposition of agency records when they are no longer needed for current business.
S 1222.34 Identifying Federal records.(a) G e n e r a l To ensure that complete and accurate records are made and retained in the Federal Government, it is essential that agencies distinguish between records and nonrecord materials by the appropriate application of the definition of records (see 44 U .S .C . 3301 and 38 CFR 1220.14) to agency documentary materials. Applying the definition of records to most documentary materials created or received by agencies presents few problems when agencies have established and periodically updated recordkeeping requirements covering all media and all agency activities at a ll. levels and locations.(b) R e co rd  statu s. Documentary materials are records when they meet both of the following conditions:(1) They are made or received by an agency of the United States Government under Federal law or in connection with the transaction of agency business; and(2) They are preserved or are appropriate for preservation as evidence of agency organization and activities or because of the value of the information they contain.(c) W orking file s  a n d  sim ila r  
m aterials, Working files, such as preliminary drafts and rough notes, and other similar materials shall be maintained for purposes of adequate and proper documentation if:(1) They were circulated or made available to employees, other than the creator, for official purposes such as approval, comment, action, recommendatoin, follow-up, or to communicate with agency staff about agency business; and(2) They contain unique information, such as substantive annotations or comments included therein, that adds to a proper understanding of the agency’s formulation and execution of basic policies, decisions, actions, or responsibilities.(d) N o n reco rd  m a teria ls. Nonrecord materials are Government-owned documentary materials that do not meet the conditions of record status (see8 1222.34(b)) or that are specifically excluded from status as records by statute (see 44 U .S .C . 3301):



Federal Register / V o l. 55, N o . 127 / M onday, Ju ly  2, 1990 / R ules and Regulations 27425(1) Library and museum material (but only if such material is made or acquired and preserved solely for reference or exhibition purposes);
(2) Extra copies of documents (but only if the sole reason such copies are preserved is for convenience of reference); and(3) Stocks of publications and of processed documents. (Each agency shall create and maintain serial or record sets of its publications and processed documents, as evidence of agency activities and for the information they contain, including annual reports, brochures, pamphlets, books, handbooks, posters and maps.)S 1222.36 Identifying personal papers.(a) Personal papers are documentary materials, or any reasonably segregable portion thereof, of a private or nonpublic character that do not relate to or have an effect upon the conduct of agency business. Personal papers are excluded from the definition of Federal records and are not owned by the Government. Examples of personal papers include:(1) Materials accumulated by an official before joining Government service that are not used subsequently in the transaction of Government business;(2) Materials relating solely to an individual's private affairs, such as outside business pursuits, professional affiliations, or private political associations that do not relate to agency business; and(3) Diaries, journals, personal correspondence, or other personal notes that are prepared or used for, or circulated or communicated in the course of, transacting Government business.(b) Personal papers shall be clearly designate as such and shall i at all times be maintained separately from the office's records.(c) If information about private matters and agency business appears in the same document, the document shall be copied at the time of receipt, with the personal information deleted, and treated as a Federal record.(d) Materials labeled “personal," confidential," or “private," or similarly designated, and used in the transaction of public business, are Federal records subject to the provisions of pertinent laws and regulations. The use of a label such as "personal" is not sufficient to determine the status of documentary materials in a Federal office.

$ 1222.38 Categories of documentary 
materials to be covered by recordkeeping 
requirements.Agency recordkeeping requirements shafi prescribe the creation and maintenance of records of the transaction of agency business that ere sufficient to;(a) Document the persons, places, things, or matters dealt with by tile agency.(b) Facilitate action by agency officials and their successors in office.(c) Make possible a proper scrutiny by the Congress or other duly authorized agencies of the Government.(d) Protect the financial, legal, and other rights of the Government and of persons directly affected by the Government’s actions.(e) Document the formulation and execution of basic policies and decisions and the taking of necessary actions, including all significant decisions and commitments reached orally (person to person, by telecommunications, or in conference).(f) Document important board, committee, or staff meetings.
§ 1222.40 Removal of records.Agencies shall develop procedures to ensure that departing officials do not remove Federal records from agency custody.
§ 1222.42 Removal of nonrecord 
materials.Nonrecord materials, including convenience or personal copies of agency records, may be removed from Government custody with the approval of the head of the agency or the individual authorized to act for the agency on matters pertaining to agency records. Agencies shall develop procedures to ensure that nonrecord materials that are security classified or that contain other agency restrictions on access are properly protected when removed from agency custody.
§ 1222.44 Directives documenting agency 
programs, policies, and procedures.Agency recordkeeping requirements shall prescribe that the programs, policies, and procedures of the agency shall be adequately documented in appropriate directives. A  record copy of each such directive (including those superseded) shall be maintained by the appropriate agency directives management officer(s) as part of the official files.
81222.46 Recordkeeping requirements of 
other agencies.When statutes, regulations,.directives or authoritative issuances of other agencies prescribe an agency's

recordkeeping requirements, the agency so affected shall include these in appropriate directives or other authoritative issuances prescribing its organization, functions, or activities.
§1222.48 Data created or received and 
maintained for the Government by 
contractors.(a) Contractors performing Congressionally-mandated program functions are likely to create or receive data necessary to provide adequate and proper documentation of these programs and to manage them effectively. Agencies shall specify the delivery of the Government of all data needed for the adequate and proper documentation of contractor-operated programs in accordance with requirements of the Federal Acquisition Regulation (FAR) and, where applicable, the Defense Federal Acquisition Regulation Supplement (DFARS).(b) when contracts involve the creation of data for the Government’s use, in addition to specifying a final product, agency officials may need to specify the delivery of background data that may have reuse value to the Government. Before specifying the background data that contractors must deliver to the agency, program and contracting officials shall consult with agency records and information managers and historians and, when appropriate, with other Government agencies to ensure that all agency and Government needs are met, especially when the data deliverables support a new agency mission or a new Government program.(c) Deferred ordering and delivery-of- data clauses and rights-in-data clauses shall be included in contracts whenever necessary to ensure adequate and proper documentation or because the data have reuse value to the Government.(d) When data deliverables include electronic records, the agency shall require the contractor to deliver sufficient technical documentation to permit the agency or other Government agencies to use the data.(e) A ll data created for Government use and delivered to, or falling under the legal control of, the Government are Federal records and shall be managed in accordance with records management legislation as codified at 44 U .S .C . chapters 21,29,31, and 33, the Freedom of Information A ct (5 U .S.C . 552), and the Privacy Act (5 U .S .C . 552a), and shall be scheduled for disposition in accordance with 36 CFR part 1228.
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S 122250 Records maintenance.(a) Agency recordkeeping requirements shall prescribe an appropriate records maintenance program so that complete records are filed, records can be found when needed, the identification and retention of permanent records are facilitated, and permanent and temporary records are segregated.(b) Each Federal agency, in providing for effective controls over the maintenance of records, shall:(1) Establish and implement standards and procedures for classifying, indexing, and filing records as set forth in G SA  and N A RA  handbooks;(2) Formally specify official file locations and prohibit the maintenance of records at unauthorized locations;(3) Standardize reference service procedures to facilitate the finding, charging out, and refiling of its records;(4) Make available to all agency employees published standards, guides, and instructions designed for easy reference and revision;(5) Review its records maintenance program periodically to determine its adequacy; audit a representative sample of its files for duplication,. m isclassification, or misfiles;(6) Maintain microform, audiovisual, and electronic records in accordance with 36 CFR parts 1230,1232, and 1234, respectively;(7) Establish and implement procedures for maintaining all nonrecord materials separately from the office's records; and(8) Establish and implement procedures for the separate maintenance of any personal papers in accordance with $ 1222.38.
PART 1224— [REMOVED]4. Part 1224 is removed.

Dated: June 12,1990.Don W. Wilson,
Archivist o f the United States.[FR Doc. 90-15442 Filed 8-29-90; 8:45 am]
BILLING CODE 7515-01-1»

36 CFR Parts 1220 and 122$

RIN 3095-AA46

Disposition of Federal Records

a g en c y : National Archives and Records 
Administration.
a c t io n : Final rule.

su m m a ry : This rule updates, clarifies, 
and reorganizes die procedures

governing the disposition o f Federal records. It provides information on what documentary materials are subject to these records disposition regulations. This revised rule distinguishes between the scheduling process and the resulting schedules. It also establishes procedures for the temporary loan of permanent and unscheduled Federal records. This rule affects only Federal agencies.
EFFECTIVE DATE: July 1 ,1 99a 
FOR FURTHER INFORMATION CONTACT: John Constance or Nancy Allard at 202- 501-5110 (FTS 241-5110). 
SUPPLEMENTARY INFORMATION: On December 18,1989, N ARA published a notice of proposed rulemaking on the disposition of Federal records (54 FR 51768). Comments were received from seven Federal agencies and from the Information Resources Administration Councils (IRAC). A ll comments were carefully considered in the drafting of this final rule.Seven commentera objected to the proposed new requirement in 
S 1228.50(a)(3) that agencies obtain N ARA concurrence with certain internal directives prior to issuance. We have, therefore, modified that paragraph to read that agencies may consult with N ARA concerning such issuances.Three commentera also objected to the requirement to provide a statement on restrictions for all permanent records series (§ 1228.28(b)(5)). This requirement would broaden the current requirement for agencies to provide that information only for permanent series proposed for immediate transfer. W e have retained the current requirementOne commenter suggested additional language for S 1228.104(a) to specify that accidental destruction or alteration must also be reported and to require agencies to report salvage actions. W e have incorporated those changes.One commenter objected to the provisions of 8 1228.76 regarding loans of permanent or unscheduled records. However, the alternatives the commenter proposed—inclusion in the records schedule o f the location o f all permanent records or preparation of a records preservation plan—would impose an additional requirement on all agencies. Section 1228.78 will apply infrequently, as few agencies loan records under the conditions covered by this requirement We have, therefore, retained the requirementWe have added a clarifying statement to 8 1228.50 to specify that records schedules must be applied retroactively to all existing records described on the schedule. W e have corrected the authority statement for 8 1228.70 based on recommendations from our legal

office. W e have modified 8 1228.54, Temporary extension o f retention periods, to provide automatic concurrence when the extension results from a court order. In such cases, agencies will be required to submit a report W e also modified 881228.54 and 1228.164, Disposal clearances for records in Federal records centers, to distinguish between extended retention of whole series of records and extended retention of a particular collection of records in one location.
Derivation TableBecause of the reorganization of part 1228, N ARA is providing the following derivation table to assist users of this regulation. A  more complete derivation table summarizing the changes being made in part 1228 was published as part of the proposed rule at 54 FR 51769.
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New section Old section

1228.1 1228.1
1228.10 1228.10
1228.12 1228.12
1228.20(a) A228.30
1228.20(b) 1228.60
1228.22 1228.12
1228.22(a)
1228.22(b) 1228.12(a)
1228.22(c)
1228.22(4) 1228.12(b)
1228.22(a) 1228.12(c)
1228.22(f) 1228.12(d)
1228.24(a) 1228.20(a)
1228.24(b) 1228.20(b)
1228.24(b)(1) 1228.20(b)(1)
1228.24(b)(2) 1228.20(b)(3)
1228.24(b)(3) 1228.20(b)(4)
1228.24(b)(4) 1228.20(b)(5)
122854(c) 1228.20(c)
1228.26(a)
1228.26(a)(1) 1228.20(b)
1228.26(a)(2) 1228.20(b)(6)
1228.26(b) 1228.20(d)
1228.26(c) 1228.20(e)
1228.28(a)
1228.28(b)(1)
1228.28(b)(2)
1228.28(b)(3)
1228.28 (b)(4) through (b)(7) 1228.32(b)
1228.28(b)(8)(i) 1228.32(c)
1228.28(b)(8)(ii) 1228.32(d)
1228.28(C) 1228.34(a)
1228.28(c)(1) 122854(b)
1228.26(c)(2) 1228.34(c)
1228.30(a)
1228.30(b)
1228.30(c) 1228.34(d)
1228.30(d) 1228.64
1228.30(e)
1228.32 1228.70
1228.40 1228.22,

1228.42(a)
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122852(a)(2) 

122852(a)(3)
1228.42(b) 122852(a)(4)
1228.42(c) 122852(a)(5)
1228.44 122852(b)
1228.48 122852(c)
1228.50 122852(h) and
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