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notified that the new minimum fee will
be effective with billings for calendar
year 1991 fees. This procedure will
provide approximately 6 months of
advance notice to current permit
holders.

Fee Exemption/Waivers

This change in minimum special use
fees has no effect on special use
authorizations exempt from fees under
law or regulation.

Secretary of Agriculture's Regulation
36 CFR 251.57(b) provides that fees may
be waived under certain conditions.
This change in minimum fees has no
effect on these procedures for fee
waiver. Authority for decisions on fee
waiver applications remains with the
authorized officer. However, no partially
waived (reduced} fee shall be less than
the established minimum fee.

Some outstanding special use
authorizations were issued many years
ago under certain authorities which

provided for free use. These authorities
are no longer available to the Forest
Service as they are inconsistent with the
Secretary of Agriculture's current
Regulations and the intent of Congress
that the United States receive fair
market value for the use of its lands and
facilities. Many of these special use
authorizations fall within the kinds of
uses and situations for which a
minimum fee should be charged under
current direction. As a part of
implementing the new minimum fee, all
existing free special use authorizations
will be reviewed within 5 years of the
date of this publication to determine if
the fee for the use appropriately
qualifies for & waiver under current
regulations. All permit holders in this
category will be provided notice of this
review,

Copies of this notice are being mailed
to holders of existing special use
authorizations that are currently
categorized as free permits under earlier

authorities, and to holders that are
currently charged a minimum fee. A
copy will also be sent to anyone
requesting one from the contacts listed
in this notice.

This decision is subject to appeal by
affected holders of authorizations
pursuant to 38 CFR 251. Any appeal of
this decision must be fully consistent
with36 CFR 251.90, Content of Notice of
Appeal, including the reasons for
appeal, and must be filed with the Chief,
U.S. Forest Service—USDA, P.O. Box
96090, Washington, DC 20090-6090,
within 45 days from the date of this
notice. A copy of the notice of appeal
must be filed simultaneously with the
Regional Forester, Intermountain
Region, 324 25th Street, Ogden, Utah
84401.

Dated: June 22, 1990.

Robert E. Joslin,

Deputy Regional Forester, Resources.

[FR Doc. 90-15289 Filed 6-29-90; 8:45 am]
BILLING CODE 3410-11-M
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DEPARTMENT OF TRANSPORTATION

Urban Mass Transportation
Administration

[Docket No. 90-A]

Recommended Fire Safety Practices
for Transit Bus and Van Materials
Selection

AGENCY: Urban Mass Transportation
Administration, DOT.

ACTION: Notice and request for public
comment.

suMMARY: The Urban Mass Transit
Administration (UMTA) is issuing for
public comment recommendations for
testing flammability and smoke
emission characteristics of materials
used in the construction of transit buses
and vans. These recommendations are
based on the Transportation Systems
Center's “Proposed Guidelines for
Flammability and Smoke Emission
Specifications,” a version of which the
rapid rail transit and light rail transit
industry uses on a voluntary basis. The
guidelines have been prepared to enable
the transit industry to select materials
for buses and vans that minimize the
effect of fires. Comments will be
considered to determine if the
Recommended Practices should be
modified.

DATES: Comments must be received by
October 1, 1990.

ADDRESSES: Comments must be
submitted to UMTA Docket No. 90-A,
U.S. Department of Transportation,
Urban Mass Transportation
Administration, room 9318, 7th Street
SW., Washington, DC 20580, All
comments and suggestions received will
be available for examination at the
above address between 8:30 a.m. and 5
p.m., Monday through Friday. Receipt of
comments will be acknowledged by
UMTA if a self-addressed stamped
postcard is included with each
comment,

FOR FURTHER INFORMATION CONTACT:
Franz K. Gimmler, Deputy Associate
Administrator for Safety, or Roy Field,
Office of Safety, room 6432, 400 7th
Street SW., Washington, DC 20590.
Telephone: (202) 366-2896,
SUPPLEMENTARY INFORMATION

A. Overview

This Notice provides
recommendations for testing
flammability and smoke emission
characteristics of materials used in the
construction of transit buses and vans.

The recommendations are set forth in a
table, printed below. Before that table,
however, is a *Background” section
explaining the genesis of this Notice; a
“Scope” section indicating that the
Recommendations are designed to affect
the selection practices for materials
procured; and an “Application” section
indicating the types of vehicles covered
by the Notice. The next section deals
with the Recommended Procedures, and
is followed by the table. Following the
table is a list of notes referenced in the
table, and following that are the source
of test procedures listed in the table.
The final section includes definitions of
terms used in the notes and the table.

B. Background

The threat of fire in transit buses and
vans is of major concern considering the
large number of passengers carried on
these vehicles and the high capital
investment involved. An analysis,
conducted by the Urban Mass
Transportation Administration (UMTA),
indicated that fire and smoke incidents
represent 2 percent of all bus incidents.
Although the occurrence of severe
transit bus fires is rare, the potential for
fire is always present, and once ignition
occurs and a fire spreads, life
threatening situations may develop.

Recent trends in the design and
construction of transit buses and vans
have resulted in the increased use of
flammable, non-metallic materials such
as plastics and elastomers for transit
bus components. In many instances,
these materials are more flammable
than the existing materials they replace
and therefore increase the fire threat in
the vehicles. This fire threat can be
reduced or limited by minimizing
adverse effects from the use of these
non-metallic materials in the
manufacture of transit buses and vans
and their components. This may be
accomplished by considering, in the
selection process, the flammability and
smoke emission characteristics of the
materials. The choice of materials in
some transit buses and vans shows that
the fire threat associated with these
non-metallic materials may not be
recognized or appreciated by designers.
The flammability and smoke emission
characteristics of materials may have
been overlooked and the materials may
have been selected for other desirable
properties such as wear, impact
resistance, maintainability, weight, etc.

In 1978, UMTA, as part of its mission
to improve mass transportation,
initiated an effort to evaluate and

improve fire safety in transit vehicles. In
1974, “Proposed Guidelines for
Flammability and Smoke Emission
Specifications" (Guidelines) of materials
used in transit vehicles were developed
by the Transportation Systems Center
(TSC) for UMTA. On August 14, 1984,
UMTA formally published in 49 FR
32482, “Recommended Fire Safety
Practices for Rail Transit Materials
Selection.” These “Recommended
Practices” are used by rail operators on
a voluntary basis. The “Recommended
Fire Safety Practices for Transit Bus and
Van Materials Selection™ have been
prepared to enable the transit industry
to select materials for buses and vans
that minimize the effect of fires.

C. Scope

The recommended Fire Safety
Practices for Transit Bus and Van
Materials Selection are directed at
improving the selection practices for
interior materials procured for new
vehicles and the retrofit of existing
vehicles. Adoption of these
recommended fire safety practices will
help to minimize the fire threat in these
vehicles and, thereby, reduce the
injuries and damage resulting from fires.

D. Application

This document provides
recommended fire safety practices for
testing the flammability and smoke
emission characteristics of materials
used in the construction of transit buses
and vans. Vehicles considered as transit
buses and vans are those used for
urban, suburban, rural and specialized
transit services. Types covered by these
recommended practices are revenue
{passenger carrying) vehicles that are
placed in mass transit service by a
grantee of UMTA. Some of the functions
in the Recommendations may not apply
to all vehicles (e.g., not all vehicles have
windscreens).

E. Recommended Test Procedures and
Performance Criteria

(a) The materials used in transit buses
and vans should be tested according to
the procedures and performance criteria
set forth in Table 1.

{b) Transit agencies should require
certification that combustible materials
to be used in the construction of
vehicles have been tested by a
recognized testing laboratory, and that
the results are within the recommended
limits.

BILLING CODE 4910-57-M
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TABLE 1. RECOMMENDATIONS FOR TESTING THE FLAMMABILITY AND SMOKE

EMISSION CHARACTERISTICS OF TRANSIT BUS AND VAN MATERIALS

Function
of Material

Test Procedure

Performance
Criteria

Cushion 1;2:5;9;"

ASTM D-3675

I, <25

ASTM E-662

D, (1.5) <100; D, (4.0) <200

Frame 1:5:8

ASTM E-162

I < 35

ASTM E-662

D¢ (1.5) =100; D,(4.0) =200

Shroud '3

ASTM E-162

1,<35

ASTM E-662

D, (1.5) < 100; D (4.0) =200

Upholstery 1:2:3.5

FAR 25.853
(Vertical)

Flame Time =10sec;
burn length <6inch

ASTM E-662

D¢ (4.0) =250coated
D<(4.0) < 100 uncoated

Wall ;5

ASTM E-162

I, <35

ASTM E-662

D (1.5) =100; D¢(4.0) =200

Ceiling ¥:5

ASTM E-162

lg =35

ASTM E-662

D,(1.5) < 100; D, (4.0) <200

Partition %:5

ASTM E-162

Iy <35

ASTM E-662

D, (1.5) =100; D,(4.0) <200

Windscreen 1:5

ASTM E-162

Iy <35

ASTM E-662

D, {1.5) = 100; D,(4.0) =200

HVAC Ducting 1:5

ASTM E-162

l, <35

ASTM E-662

D (4.0) s100

Window 4:5

ASTM E-162

Is S100

ASTM E-662

D, (1.5) <100; D,(4.0) <200

Light Diffuser

ASTM E-162

e <100

ASTM E-662

D (1.5) =100; D¢(4.0) =200

Floering

Wheel Well and
Structural &

ASTME-119

Pass

Tile Covering:3

ASTM E-162

s <35

ASTM E-662

D (1.5) =100; D¢(4.0) =200

Carpeting?

ASTM-E-648

CR.F. > 0.5w/cm?2

Insulation

Thermal 1:2:5

ASTM E-162

I, <25

ASTM E-662

D, (4.0) <100

Acoustic 1:2:5

ASTM E-162

Il = 25

ASTM E-662

D,(4.0) <100

Miscellaneous

Fire Wall &

ASTM E-119

Pass

Exterior Shell 1:5

ASTM E-162

Il <35

ASTM E-662

D¢ (1.5) =100; D, (4.0) =200

*Refers to Notes on Table 1.
BILLING CODE 4810-57-C
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Notes:

1. Materials tested for surface
flammability should not exhibit any
flaming running or flaming dripping.

2. The surface flammability and
smoke emission characteristics of a
material should be demonstrated to be
permanent by washing, if appropriate,
according to FED-STD-191A Textile
Test Method 5830.

3. The surface flammability and
smoke emission characteristics of a
material should be demonstrated to be
permanent by dry-cleaning, if
appropriate, according to ASTM D-2724.
Materials that cannot be washed or dry
cleaned should be so labeled and should
meet the applicable performance criteria
after being cleaned as recommended by
the manufacturer.

4. For double window glazing, only the
interior glazing should meet the material
requirements specified herein; the
exterior need not meet those
requirements,

5. ASTM E-662 maximum test limits
for smoke emission (specific optical
density) should be measured in either
the flaming or non-flaming mode,
depending on which mode generates the
most smoke.

6. Flooring and fire wall assemblies
should meet the performance criteria
during a nominal test period determined
by the transit property. The nominal test
period should be twice the maximum
expected period of time, under normal
circumstances, for a vehicle to come to a
complete, safe stop from maximum
speed, plus the time necessary to
evacuate all passengers from a vehicle
to a safe area. The nominal test period
should not be less than 15 minutes. Only

one specimen need be tested. A
proportional reduction may be made in
dimensions of the specimen provided
that it represents a true test of its ability
to perform as a barrier against vehicle
fires. Penetrations (ducts, piping, etc.)
should be designed against acting as
conduits for fire and smoke.

7. Carpeting should be tested in
accordance with ASTM E-648 with its
padding, if the padding is used in actual
installation.

8. Arm rests, if foamed plastic, are
tested as cushions.

9. Testing is performed without
upholstery.

F. Referenced Fire Standards

The source of test procedures listed in
Table 1 are as follows:

(1) Leaching Resistance of Cloth, FEC-
STD-191A-Textile Test Method 5830.

Available from: General Services
Administration Specifications Division,
Building 197, Washington Navy Yard,
Washington, DC 20407,

(2) Federal Aviation Administration
Vertical Burn Test, FAR-25-853.

Available from: Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402.

(3) American Society for Testing
Materials (ASTM).

(a) Surface Flammability of Materials
Using Radiant Heat Energy Source,
ASTM E-162;

(b) Surface Flammability for Flexible
Cellular Materials Using a Radiant Heat
Energy Source, ASTM D-3675;

(c) Fire Tests of Building Construction
and Materials, ASTM E-119;

(d) Specific Optical Density of Smoke
Generated by Solid Materials, ASTM E~

(e] Bonded and Laminated Apparel
Fabrics, ASTM D-2724.

Available from: American Society for
Testing and Materials, 1916 Race Street,
Philadelphia, PA 19103.

In all instances, the most recent issue
of the document or the revision in effect
at the time of request should be
employed in the evaluation of the
material specified herein.

G. Definition of Terms

1. Flame spread index (I,) as defined
in ASTM E~-162 is a factor derived from
the rate of progress of the flame front
(F,) and the rate of heat liberation by the
material under test (Q), such that
L=F,xQ.

2. Speciﬁc optical density (D,) is the
optical density measured over unit path
length within a chamber of unit volume
produced from a specimen of unit
surface area, that is irradiated by a heat
flux of 2.5 watts/cm? for a specified
period of time.

3. Surface flammability denotes the
rate at which flames will travel along
surfaces.

4. Flaming running denotes continuous
flaming material leaving the site of the
burning material at its installed location.

5. Flaming dripping denotes periodic
dripping of flaming material from the
site of burning material at its installed
location.

Issued on: june 26, 1990,

Brian W. Clymer,

Administrator.

[FR Doc. 80-15271 Filed 8-29-90; 8:45 am]
BILLING CODE 4910-57-M
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OFFICE OF PERSONNEL
MANAGEMENT

48 CFR Parts 1602, 1615, 1616, 1622,
1632 and 1652

RIN 3206-AD78

Federal Employees Heaith Benefits
Acquisition Regulation; Revision of
Contract Clauses and Community
Rating Practices

AGENCY: U.S. Office of Personnel
Management.

ACTION: Final rulemaking.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a
regulation which recognizes the
increasing diversity in community rating
practices within the insurance industry
and, specifically, within the Federal
Employees Health Benefits Program
(FEHBP). The regulation also expands
and clarifies OPM's FEHBP price
negotiation policy. At the same time,
OPM is taking the opportunity to amend
some of the required contract clauses
found in Section 1652 of the Federal
Employees Health Benefits Acquisition
Regulation (FEHBAR) to better reflect
the specific needs of the FEHBP.

EFFECTIVE DATES: Sections effective
January 1, 1990, and to be applied to the
1990 FEHB Program contracts: 1615.804—
72, 1652.215-70, and 1652.216-70. All
other sections effective August 1, 1990,
and to be applied to the 1991 FEHB
Program contracts.

FOR FURTHER INFORMATION CONTACT:
Mary Ann Mercer, (202) 632-3772.
SUPPLEMENTARY INFORMATION: On
October 20, 1989, OPM published
proposed regulations (54 FR 43089) to
recognize those portions of Public Law
100-517, The Health Maintenance
Organization Amendments of 1988,
which impact on the FEHBP. Public Law
100-517 expands the community rating
methodology options available to
Federally qualified health maintenance
organizations, known as comprehensive
medical plans (CMPs) in the FEHBP.
Accordingly, OPM is modifying its
regulations to recognize the increasing
diversity in community rating practices.
The regulation also expands and
clarifies OPM's FEHBP price negotiation
policy. In addition, the regulation
amends required contract clauses found
in Section 1652 of the FEHBAR to better
reflect the specific needs of the FEHBP,
to add a new Federal Acquisition
Regulation (FAR) clause requiring
carriers to maintain a drug-free
workplace, and to delete unnecessary or
inappropriate FAR clauses.

OPM received 16 responses, 5 from
CMPs in the FEHBP; 1 from a law firm
representing a number of FEHB Program
community rated CMPs and an
association of managed care plans; 1
national trade association and 2 health
care systems representing a number of
CMPs in the FEHBP; one employee
organization plan in the FEHBP; an
organization that provides
administrative services to a number of
FEHB employee organization plans; 1
association composed of FEHB
employee organization plans; 2 law
firms representing a total of 7 FEHB
employee organization plans and 1
underwriter; 1 Government-wide plan
and 1 private individual. The
respondents were generally supportive
of OPM's efforts to improve the
administration of the FEHBP. However,
many were uncertain about the effects
of some of the provisions. Their
comments and suggestions follow, along
with OPM's discussion of the reasons
for accepting or rejecting them.

General Provisions

One commenter questioned whether
the regulation is intended to control
FEHBP costs or is being issued solely for
the purpose of incorporating the new
Health Maintenance Organization
(HMO) community rating legislation.
The regulation is not being promulgated
solely for the purpose of incorporating
the HMO amendments. Through the
regulation, OPM is seeking to ebtain
rates which are reasonable and
equitable for the FEHBP group. The
broader objective of controlling overall
FEHBP costs is being addressed through
FEHBP reform legislation which is
presently being studied by OPM and the
Congress.

Two carriers commented that the
regulation should not be effective until
the 1991 contract year. We agree that
regulatory requirements promulgated
after the effetive date of a contract or
modification should not be applied to
that contract or modification insofar as
they will result in a liability to the
contractor, will constitute a substantial
change in practice, or will be difficult for
the carrier to implement immediately.
Consequently, with the exception of the
provisions on defective community
rating, we have changed the effective
date of the regulation to January 1, 1991.
Inasmuch as no community rated carrier
objected to the proposed 1990 effective
date for the provisions relating to
defective community rating, and those
provisions reduce the potential liability
to the carriers and mitigate problems
experienced by them, we are proceeding
with an effective date of January 1, 1990,
for the provisions pertaining to penalties

for defective community rating and
solely affecting those plans. If a CMP
believes, and OPM agrees, that a
requirement would impact on the CMP's
rates for that contract period,
consideration will be given to adjusting
its effective date.

The proposed rule required carriers to
produce only advertising material that is
truthful and not misleading by using
advertising guidelines, including those
prepared by the National Association of
Insurance Commissioners (NAIC);
provided additional guidance about
types of actions that would constitute
misleading, deceptive or unfair
advertising; and provided remedies
available to the Government in the
event a carrier's advertising material is
not truthful or is misleading (1652.203~
70). Four respondents believe that the
current, more general, guidelines on
advertising offer Federal enrollees
ample protection and are preferable to
the NAIC “Rules Governing Advertising
of Accident and Sickness Insurance
with Interpretive Guidelines.” As
reflected in 1652.203-70(a), it is OPM's
policy to ensure that enrollees have
reasonable expectations regarding
health benefits plans and are not misled
through a carrier's literature about the
benefits of the carrier's own or another
FEHB plan. While we agree that, overall,
the current FEHBAR provides protection
to enrollees, the present language
standing alone may be open to
misinterpretation. Therefore, we believe
that additional criteria in the form of
guidelines appropriate to insurance
advertising in general (those produced
by NAIC) and to the FEHBP in particular
(those produced by OPM) are necessary.
We believe such additional guidance
will enhance the carriers' ability to
comply with OPM's advertising policy
as well as OPM's ability to assure
carrier compliance. As OPM wants to
address the more relevant and practical
problems encountered most often in
FEHB carrier advertising, the
advertising clause has been changed to
show that carriers should use the FEHB
Supplemental Literature Guidelines as
their primary source of guidance and
should use the NAIC “Rules Governing
Advertising of Accident and Sickness
Insurance with Interpretive Guidelines"
if additional guidance is needed.

Two commenters believe the NAIC
“Rules Governing Advertising of
Accident and Sickness Insurance with
Interpretive Guidelines" are directed
principally at individual insurance
marketing practices and OPM should
distinguish those NAIC guidelines which
are irrelevant or impractical. The NAIC
guidelines are applicable to group as
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well as individual accident and sickness
insurance. We believe the NAIC
guidelines have practical application to
the FEHBP; however, carriers may ask
OPM for assistance when they are
unsure of the relevancy or practicality of
a particular guideline.

One commenter believes OPM is
premature in incorporating the FEHB
Supplemental Literature Guidelines
reference, in view of the fact that the
contract is subject to negotiation, and
two commenters believe that OPM
should publish the referenced guidelines
in regulation. The NAIC and FEHB
guidelines to be used by the carriers in
preparing supplemental literature have
been furnished to the carriers. The
guidelines will be reevaluated and
furnished to the carriers in advance of
each negotiation period. Because
reevaluation may result in minor
changes, OPM believes that it would be
inappropriate to publish them in
regulation.

One commenter questioned whether
carriers must adhere to the guidelines at
FEHBAR 1603.702, which are not
mentioned in the proposed regulation, in
addition to the NAIC guidelines. The
guidelines found at 1603.702 and the
NAIC and FEHB guidelines contained in
the clause at 1652.203-70 are not
mutually exclusive. Each complements
the others and must be adhered to by
FEHBP carriers.

One community rated plan asked
whether OPM will review and approve
materials, including those being
distributed on Federal sites. Agencies
control contacts between employees
and carriers and decide whether and
how much contact there will be. While
we encourage agencies to permit
carriers to address groups of employees
during open season on the structure of
their plans’ benefits, methods of
obtaining services, and similar matters,
an agency may permit the use of its
facilities or services for the distribution
only of officially authorized, carrier-
supplied information on health benefits
plans. (In this regard, agencies treat
labor organization carriers in
accordance with current policies on
labor-management relations in the
Federal Service as specified in chapter
71 of title 5, United States Code.)
Therefore, FEHB contracts are being
negotiated to provide that carrier-
supplied information distributed at
federal facilities must be approved in
advance by OPM. For purposes of
approval, fee-for-service carriers need
submit only material intended for wide
distribution (e.g., nationally or
regionally); however, we reserve the
option of reviewing locally-distributed

material. To ensure that other
communications which identify a
carrier's participation in the FEHB
Program (e.g., radio/ TV /newspaper
advertising) are in compliance with
FEHBAR 1603.70, carriers are advised to
use the guidelines; however, carriers
will not be required to get advance
approval of material that is not
distributed at Federal facilities.

Five respondents were concerned
about the application of the penalites
for, and due process in the event of,
noncompliance with FEHB requirements
(1652.203-70(b)). One respondent
believes the penalties for
noncompliance are too severe and that
termination of the contract is not
warranted for violations of advertising
policy. We note OPM's obligation to
enrollees to correct and prevent
repetition of misleading, deceptive or
unfair advertising. The regulatory
penalties are listed and, except for the
most egregious carrier actions, will be
applied in graduated degrees of severity.
If a carrier, after repeated offenses,
continues to violate the regulatory
requirements, action to terminate the
plan may be warranted to protect the
interests of Federal enrollees.
Nevertheless, although due process is
always assumed in FEHBP regulations,
we have amended the provision to
provide for notification and opportunity
to respond. Further, in any case where
OPM takes action to terminate a plan,
the withdrawal of approval provisions
of 5 CFR 890.24 apply.

OPM has also amended the
requirement to-insert the clause at
1652.203-70 in all subcontracts that
exceed $25,000. The requirement now
refers cnly to the carrier's contract with
its underwriter, if any, and to contracts
with subcontractors directly involved in
the preparation or distribution of
marketing material.

One respondent requested that OPM
specify in the clause at 1652.204-71(c)
the particular coordination of benefits
guidelines and rules to be followed by
FEHB carriers. Another respondent
commented that the NAIC guidelines are
subject to individual interpretation that
will impede uniformity. We have
changed the regulation so that it
specifically states that in coordinating
benefits, carriers must follow the order
of precedence established by the Model
Guidelines for Coordination of Benefits
(COB) promulgated by the NAIC. The
order of precedence section of the NAIC
guidelines is widely known in the
insurance industry and has been
referenced in the FEHB brochures for a
number of years. Further, the COB
contract clause has been based

historically on the guidelines' order of
precedence. OPM believes that the very
specific nature of the order of
precedence in the guidelines serves to
standardize order of precedence
determinations. Further, from the
standpoint that OPM would have to
medify the contract whenever the NAIC
guidelines change, it is impractical to
restate the guidelines in a contract
clause. Attaching the guidelines’ order
of precedence to the contract as an
appendix rather than explicitly restating
them has the added advantage of
providing OPM flexibility in negotiating
effective dates.

One respondent believes that changes
in the guidelines implemented after
January 1 of any given year should not
be required earlier than the beginning of
the following contract term. The clause
now makes it clear that this is OPM's
intent. When a change in the guidelines
occurs, OPM will notify the carriers by
letter and will negotiate the date they
are to become effective.

Two commenters responded that the
deficiencies in a plan's COB recoupment
of overpayment procedures are more
appropriately dealt with in an audit
context than by the contracting officer’s
case-by-case review of allowable
charges. We have clarified the section.
OPM does not intend for the carriers to
consult with the contracting officer on
each unreimbursed COB overpayment in
advance to determine whether or not it
is a properly chargeable benefit
expense. Rather, a carrier must be able
to demonstrate allowability if, for
instance, a COB overpayment is
questioned during an audit.

A number of community rated carriers
are concerned about the requirement for
reporting COB savings, noting that
under community rated contracts COB
savings are not charged to specific
accounts. OPM has clarified this
requirement for community rated
carriers so that they are not required to
report COB savings but must be able to
demonstrate that they have a system in
place for coordinating benefits for all
groups and can provide appropriate
overall COB statistics.

Provisions Relating Primarily to
Community Rated Carriers

Several plans stated that they were
uncertain whether the standard methods
of community rating are still permitted.
In order to avoid any misunderstanding,
one plan suggested that OPM’s
regulation refer to existing Department
of Health and Human Services (HHS)
regulations on community rating. The
standard methods of community rating,
i.e., traditional community rating and
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community rating by class, as well as
the new concept of adjusted community
rating, are acceptable rating methods for
the FEHBP. The community rating
methods of the FEHBP are consistent
with, but not limited to, the
requirements of HHS. While we have
not referenced the HHS regulations, we
will accommodate the community rating
concepts contained therein to the extent
possible consistent with the needs of the
FEHBP,

One community rated plan questioned
the use of the term “PMPM" (per
member per month) in combination with
the words “revenue requirement” in a
definition of community rate (1602.170-
2(a)) and believes that the revenue
requirement should not be limited by
PMPM calculations. In considering this
and related comments, we have
concluded that the term “revenue
requirement” is ambiguous. Most plans
base their rates on a per member per
month capitation rate. However, there
are some plans that use a standard set
of two (or three) tiered rates, and adjust
them for each group according to the
group’s demographics. Such a system is
conceptually equivalent to the use of a
capitation rate. The regulations now
make it clear that such a system is
acceptable to OPM.

One carrier suggested that OPM
amend the definition of adjusted
community rate (1602,170-2(b)) to state
that it is a community rate that has been
adjusted for the expected use of medical
resources (rather than medical
utilization) of the FEHBP group. We
have made this change to recognize the
broader, more explicit nature of
permissible adjustments to the
community rate.

The same carrier believes that the
regulation should indicate that the
prohibition on retroactive adjustments
of the rate based on actual experience,
utilization or cost applies only to group-
specific adjustment factors, that is, the
expected use of medical resources. The
carrier agrees that subsequent changes
to the adjustment made for the Federal
group's expected use of medical
resources based on actual experience,
utilization or FEHBP cost should be
forbidden, but believes that changes to
the plan's estimated community rate
should be allowed. The HMO law
prohibits retroactive adjustments based
on actual experience. OPM's regulation
makes it clear that no upward
adjustment in the rate is allowed on the
basis of actual costs incurred, actual
benefits provided, or actual size or
composition of the FEHBP group
(1652.216-70(b)(5)). OPM will continue
the policy of allowing an adjustment in

the FEHBP rates if the actual community
rates of the plan differ from the
estimated community rates on which the
proposed FEHBP rates were based.

Two carriers suggested that OPM
clarify the term “benefit payment” in its
description of “actual paid claims"”
under the definition of experience rate
(1602.170-6). In view of the fact that
capitation payments are not strictly
benefit payments, OPM agrees with the
carriers that the term should be more
precise. The regulation now states that
actual paid claims include any actual or
negotiated benefits payments made to
providers of medical services for the
provision of health care.

A number of commenters expressed

.concern with the requirements for

similarly sized subscriber groups
(SSSGs) in 1602.170-11. Specifically,
some believe that limiting the definition
to two groups is not sufficient for groups
of fewer than 1,500 subscribers because
it does not represent a significant
portion of the plan's total enrollment.
The respondents believe that if the
number of FEHBP subscribers is fewer
than 1,500 the plan should be compared
with all groups that are within some
range of the FEHBP enrollment. In this
respect, we believe that two SSSGs will
enable us to capture sufficient
information on which to determine
whether the proposed rate is based on
the carrier's community rate.

The commenters also believe that the
SSSGs sheuld not be limited to those
which renew in January or during the
effective period of the January rate. We
agree that limiting the SSSGs to those
that renew in January or the effective
period of the January rates is too
restrictive and have dropped that
requirement. OPM now requires that the
SSSGs must have been renewed during
the plan's fiscal year. The fiscal year is
the time period for which the carrier's
budget is established. Adjustments will
be made for different renewal dates
among the SSSGs' rates and the OPM
rate to make them consistent.

Several respondents expressed the
following concerns and requests for
clarification of the term "substantially
the same benefit package.”" They
questioned whether the twe groups
closest in size to the FEHB group could
use different rating methods. What the
specific data requirements related to
prices offered to the SSSGs and the
demographic and utilization
characteristics of those groups will be.
What happens when no other groups
have substantially the same basic
benefit package as the FEHB group,
when the groups contract for periods
longer than 12 months, and when the

nearest group is so far distant from the
FEHB group that it is not the same
economic area.

The two SSSGs may use different
rating methodologies, However, OPM
anticipates that the plans' systems of
establishing rates will generally result in
both SSSGs having the same
methodology. In instances where this is
not the case, OPM will review the
methodologies used for the S8SGs and
the criteria for selecting them in order to
determine whether the methodology
used for the FEHBP is appropriate. Also,
OPM will negotiate benefits packages in
& manner that should result in a number
of groups having substantially the same
benefits package. Each rate must be
based on the overall capitation or its
equivalent. The rate will be negotiated
by OPM and the carrier during rate
negotiations. If the SSSCs contract for
more than 12 months, OPM will
determine what adjustment to the rate is
applicable for a 12-month period. For
plans with fewer than 1,500 contracts,
we will not ask for the data but will
require that the plan maintain it in
accordance with the records retention
clause of the contract in the event that it
is requested by OPM's actuaries and/or
auditors. The answers to the above
questions, as well as specific data
related to prices offered to SSSCs and
demographic and utilization
characteristics of those groups, are
lengthy and OPM needs the flexibility to
adapt to changes in the ingurance
industry from year to year.
Consequently, it is not appropriate to
publish this information in regulation.
Detailed information concerning rating
procedures will be provided to the
carriers in the rate instruction package
for each contract period.

One respondent wanted to know
whether the SSSGs' rates could be relied
on as a remedy:if it is later determined
that a carrier’s criteria were not
reagsonable or that a carrier had
discounted the rates quoted to some of
its commercial groups. Generally, the
SSSGs' rates could be expected to be
relied on as a remedy. However, we do
not want to limit our options to the
SSSGs' rates. The corrected FEHB rates
would be negotiated based on the
circumstances in each case.

The same respondent wanted to know
whether carriers that apply different
methodologies to different groups are
required to seek approval for such
criteria prior to the contract year during
which the rate is applied. No
preapproval will be required.

One carrier suggested that the phrase
“total subscriber enroliment” be
clarified to read “total number of
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contracts” (1602.170-11). We have made
this clarifying change. Two respondents
believe that OPM should not limit the
SSSGs to non-governmental units
because governmental units are often
the closest in size to the Federal group.
OPM has reconsidered the exclusion of
governmental groups from the SSSGs
and has decided to allow comparison
with governmental groups so long as
those groups are community rated.

One commenter asked whether OPM
would prohibit CMPs from using
discounting and other methods of rating
with groups other than a plan's SSSGs.
OPM's primary objective is to obtain
rates which are reasonable and :
equitable for the FEHBP group. In
determining the FEHBP plans’ rating,
OPM will examine only the rating of the
plans’ SSSGs. This does not in any way
diminish the need for plan compliance
with guidelines promulgated by the
HHS. However, monitoring the plans'
compliance with HHS laws and
regulations rests with that agency.

One carrier believes that OPM is
moving away from paying by contract
(self or self and family) and asked how
the change to per member per month
payments will affect the different rating
methologies. Since the PMPM capitation
has always been used by OPM as a
basis for the self and self and family
contract rates, we question the carrier's
comment. We believe that the regulation
is clear in this regard.

One carrier believes OPM should
allow for adjustments to the community
rate based on an industry factor and
that the SSSG requirement is
inappropriate since the two similarly
sized groups may have entirely different
demographic factors and/or industry
factors. OPM's experience has shown
that backup data on industry factors is
unreliable. Consequently, we do not
re adjustments to the community
rate based on this factor. Insofar as
demographic factors are concerned, it
appears that the commenter has
misunderstood OPM's intent. OPM's
community rating policies begin with the
capitation. The carrier may adjust the
capitation for demographic factors so
long as the adjustment is consistent with
approved community rating practices.

The commenter further suggests that
OPM's proposed approach to base the
community rate on a capitation that
applies to a “combination of the
subscriber groups" (1602.170-2) is
arbitrary and may not comply with
guidelines followed by Federally
qualified HMOs nor with state filings
made by many HMOs participating in
FEHBP governing the HMO underwriting
process. We do not agree that OPM's
proposed approach to community rating

is arbitrary. We have made every effort
to be consistent with HHS guidelines.
The “combination of subscriber groups"
referred to in the definition can be
interpreted to mean all groups that are
community rated by the plan. The
definition gives OPM flexibility in that it
takes into consideration the fact that not
all plans recognize all of the legitimate
community rating practices available to
Federally qualified HMOs.

One carrier suggested that OPM
compare non-guaranteed to non-
guaranteed accounts and guaranteed to
guaranteed accounts when two SSSGs
that meet the stated criteria do not exist.
The carrier believes the comparison to
non-governmental accounts of similar
guarantee status and similar benefits
that renew in a different month, with
adjustments made for the later renewal
date, would be advantageous. To
accommodate the carrier’s concerns, we
have modified the regulation so that the
two SSSGs may be any group that
renews during the same fiscal year, with
adjustments made for different renewal
dates.

The same carrier believes the
regulation should specify that premium
rates among the three compared
accounts be equal only under traditional
community rating but that they must be
comparable for all accounts under the
other rating methods. OPM does not
expect the rates to be equal even under
traditional community rating. The
Certificate of Accurate Pricing for
Community Rated Plans (1615.804-70)
requires that the FEHBP rates be
developed in a manner consistent with
(not equal to) the rating methodology
and structure used to rate the carrier's
SSSGs.

Another carrier believes it is
inappropriate to collect utilization
information on the comparison accounts
from an organization using traditional
community rating because the
information has no bearing on the rates
charged to the accounts, We agree with
the carrier and do not expect to collect
utilization data for traditional
community rating.

One commenter requested
clarification of the “basic
reasonableness test” referred to in
1615.802(b)(1). This is an OPM test for
reasonable price to determine which
plans need further review. It is
confidential information and is not
appropriate for release outside OPM.

Two respondents raised questions
about 1615.802, stating that at the time
the FEHBP rate is submitted,
appropriate information on the SSSGs
would not be available. Three carriers
believe the section is not specific
enough about the nature of the data

required and wanted to know what
would be required for larger plans in
submitting additional pricing, utilization
and demographic data.

For plans having 1,500 or more
contracts at the time of the plan's
proposal and for plans having fewer
than 1,500 that do not use the SF-1412,
OPM will request backup data that will
support adjustments to the capitation
rate or its equivalent. Data requested
will be similar to that currently
requested. Additional data needs will be
determined once the methodologies
employed by the plan become known.
We will also require the data pertaining
to SSSGs as soon as it becomes
available. This would normally be
toward the end of the contract term,
after rate negotiations with the plan
have been concluded. This data will be
analyzed when OPM's actuaries
reconcile the plan’s rates. Specifics
about the exact nature of the data
required will be sent to the plans in the
rate instructions. For plans with fewer
than 1,500 contracts that use the SF-
1412, we will not ask for the data, but
will require that the plan maintain it in
accordance with the records retention
clause of the contract. OPM’s actuaries
and the audit staff will have the option
of obtaining the data on request. We
have modified 1615.802(b)(2) to reflect
these changes.

One respondent wanted OPM to
confirm that a carrier may use SF-1412
if the Federal group is smaller than 1,500
subscribers only if the rating
methodology does not involve the use of
adjusted community rating. Any plan
whose FEHB group is smaller than 1,500
subscribers may use SF-1412, even if it
uses adjusted community rating. As
explained above, the carrier must retain
the backup data.

In addition, we have changed
1615.802(b)(3) to require the carrier to
identify necessary price adjustments
when it is later determined that different
market prices were actually used for the
SSSGs, and to apply the adjustments
against its FEHBP rates for the
subsequent contract period(s). The
proposed rule implied that the carrier
might not be required to identify and
apply price adjustments in some cases.
Note also the substitution of the words
“FEHBP rate" for “community rate" in
this section. This change has been made
in response to a carrier’'s remark that the
price adjustments pertain only to the
FEHBP rates and not to the entire plan
population.

One respondent suggested that an
HMO be given discretion to waive the
rate reduction in the following year
when different market prices are
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actually used for the SSS5Cs and also
recommended a waiver option if the rate
the preceding year was too low for
reagsons other than underestimation.
Another commenter asked whether the
carrier might seek @ one-time payment
of the amount due. While thesge options
te resolve differences between the
proposed market price and the actual
market price are not specifically set out
in regulation, they have always been
and continue to be appropriate in
certain circumstances as determined by
OPM on a case-by-cage basis.

One commenter believes that the
steps necessary to experience rate the
Federal group should be more fully
explained. Rather than provide technical
details in regulation, we think it iz more
appropriate to provide carriers with the
necessary information in the rate
instructions sent to FEHBP carriers at
the time of negotiations for the contract
period.

Another commenter wanted
confirmation that the opportunity for a
carrier to offer OPM the same price as is
offered SSSGs is merely an alternative
way for pricing a community rated
contract and not a test to be applied to
all community rated carriers to
determine whether the FEHBP contract
has been accurately priced. OPM
confirms this point. Nevertheless, it is
our intent to obtain an “equivalent
price” consistent with the regulation, not
necessarily the “same price.”

One respondent wanted assurance
that group-specific demographic and
utilization information for non-Federal
groups will be requested only if relevant
to OPM's evaluation of a proposed rate
or to the auditors’ evaluation of the rate
and that such confidential information
will not be disclosed to the public. The
sole reason for OPM’s requesting this
information is to evaluate a proposed
rate. OPM neither requests nor desires
information that is irrelevant to this
objective. However, any information
submitted to OPM may be subject to
public disclosure. Carriers must identify
each item they believe is exempt from
disclosure under the Freedom of
Information Act (FOIA). They must also
specify which exemption applies. OPM
will decide on disclosure only when a
request for information is made. In
making that decision, OPM will consider
the justification for non-disclosure that
was submitted by the carrier. If OPM
decides that any specific item of
information that the carrier believes is
exempt is not exempt from disclosure,
OPM will so inform the carrier before it
is disclosed.

For consistency with 1652.215-70, we
have changed the phrase “accurate and
complete for the current year” in the

Certificate of Accurate Pricing for
Community Rated Plans (1615.804-70) to
“accurate, complete, and current as of
the date this certificate is executed.” We
have also added at the asterisk at the
bottom of the certificate the sentence,
‘“The rate must be either the actual rate
in effect for the current contract term or
a quoted rate for the next contract
term.” And, in response to a comment
that the references to 48 CFR Chapter 16
and the FEHBP contract at the end of
the certificate contradict the specific
language that precedes it, we have cited
the references earlier in the certificate to
make it clear that the requirements that
follow are the requirements of 48 CFR
Chapter 16 and the FEHBP contract.

One carrier believes that the proposed
change to 1615.804-70 should not be
adopted because the current certificate
is adequate to accommodate the
changes in rating methodologies
permitted under the proposed rules. It ia
our opinion that the current certificate is
not broad enough to meet OPM's needs
in administering the FEHBP contracts.
The proposed certificate will enhance
OPM's ability to enforce the community
rating policies of the FEHB Progrem.

One respondent suggested that OPM
remove the words “to the best of my
knowledge and belief" from the
certificate and add a sentence reminding
the carrier of the consequences of a
false statement. OPM cannot expect
carrier representatives to certify to data
that is beyond their knowledge and
belief at the time of certification.
Furthermore, the consequences of
making a false statement to an agency
of the Federal government under 18
U.S.C. 1001 are well known to the
FEHBP carriers, and a warning such as
that suggested by the commenter is not
warranted in this certification.

The same respondent wanted to know
who determines whether to accept a
rating methodology proposed by a
carrier that differs from the methodology
used to rate the SSSGs if the carrier
proposes it. The commenter is
concerned that the carrier will request a
rate more preferential to it than to the
Government. Adoption of this regulation
in no way prevents OPM from
negotiating a lower rate when the data
obtained by OPM suggests that a lower
rate is more appropriate.

The respondent also asked whether
there would continue to be a need for
the contingency reserve since it appears
that all rate adjustments will be made
through the next year's rates. The
contingency reserve will continue to
exist. Rate adjustments will be made in
order to draw down excess contingency
reserves.

One commenter stated that some of
its clients would like the experience
rating remedy for defective pricing
(1652.215-70(a) of the FEHBAR]
reingerted in the regulation. OPM'’s
experience has been that community
rated carriers generally do not have
adequeaie data to retroactively
experience rate the contract after a
community rate has been found
defective, Consequently, we have not
reinserted this remedy in the regulation.

One community rated carrier did not
understand how community rated CMPs
could apply the principle of separate
accounting of FEHBP investment income
required by the Investment Income
clause (1652.215-71). The carrier and
another community rated carrier did not
understand how the Accounting and
Allowable Cost clause (1652.216-71),
which requires a detailed annual
accounting statement audited by a CPA,
applies to its contract. The cairiers
should note the introductory sentences
to the clauses which state that the
clauses are to be inserted in FEHBP
contracts based on cost analysis.
Experience rated contracts are based on
cost analysis (FEHBAR 1615.802(a)).
Community rated contracts are based on
price analysis FEHBAR 1615.802(b)).
Therefore, the clanses do not apply to
community rated CMPs.

The clause in 1652.216-70 provides
that if the FEHBP contract is not
renewed, neither the Government nor
the carrier is entitled to any adjustment
for the diiference between the estimated
and actual market price. Two
commentere did not understand why
nonrenewal of the contract impacts the
rate reconciliation and settlement
process.

OPM's experience has been that it is
difficult to get adequate data from plans
when they have terminated. Further, in
the event a plan goes out of business,
there are no rates to reconcile. In the
opinion of OPM, the most reasonable
solution is for both the Government and
the carrier to bear the risk of a carrier’s
termination.

Provisions Relating Iﬁ-hnarlly to
Experience Rated Carriers

One carrier suggested that the clause
on investment income (1652.215-71(a})
specifically require the carrier to
maximize “overall” investment income,
In the absence of instructions to the
contrary, maximization of overall
investment income is implied.
Consequently, the addition of the word
“overall” s unnecessary.

In a related issue, OPM has
reevaluated the provision in paragraph
(a) concerning carrier investments in
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maturities of 1 to 3 years' duration. In
light of the establishment of letter of
credit procedures, carriers should be
holding a minimum amount of funds
outside of their letter of credit account.
As these funds should remain liquid, the
timeframes for maturity dates of
investments are unnecessary. Therefore,
we have deleted the provision
concerning the duration of maturities.
The Investment Income clause at
1652.215-71(d) requires investment
income lost to the FEHB Fund as a result
of the carrier's charging unallowable,
unallocable, or unreasonable charges
against the contract to be paid from the
first day of the calendar year following
the year in which the charge was made.
Further, paragraph (f) of the clause
requires the carrier to credit the Special
Reserve for income due and that all
amounts payable shall bear lost
investment income compounded semi-
annually. One carrier commented that it
is likely the charges found to be
improper on audit will be charges which
the carrier had reason to believe would
be accepted. The carrier stated that
assessment of interest from the
beginning of the contract term following
the contract term in which the charge is
made penalizes the carrier for errors
that it had not reasonably been in a
position to anticipate and further
penalizes the carrier for disputing the
charge. Another carrier stated that there
is no precedent in government
procurement for compounding an
interest obligation. In the FEHBP there is
an interaction between program
management and procurement that is
unique. Section 8909(c) of title 5, United
States Code, provides that money in the
FEHB Fund be invested and reinvested;
investment income in the Fund earns
compounded interest. FEHB funds
withdrawn and held by a carrier also
must be invested and reinvested (5 CFR
890.201(a)(8)). When a carrier uses FEHB
funds for charges which are
unallowable, unallocable, and
unreasonable, the FEHB Fund loses
investment income which would have
earned compounded interest had it not

been withdrawn. The carrier making
those charges is responsible for making
the Fund whole.

One community rated carrier believes
that the FEHBAR should be more
specific as to whether the detailed
annual accounting statement required
by 1652.216-71(a) applies to community
rated contracts. The introductory
paragraph before the clause states that
the clause shall be inserted in all FEHB
contracts based on cost analysis.
FEHBAR 1615.802(b) calls for the use of
cost analysis in contracts where
premiums and subscription income are
determined on the basis of experience
rating. Paragraph (b) of the same section
calls for the use of price analysis in
contracts where premiums and
subscription income are determined on
the basis of community rating. This is a
basic premise on which the FEHBAR
price negotiation policy is based. It is
essential that FEHBP carriers
understand it. The commenter’s contract
is community rated and is, therefore,
based on price analysis; accordingly, the
Accounting and Allowable Cost clause
does not apply to its contract.

One respondent commented that a 90-
day deadline for submission of the
annual accounting statement in
1652.216-71(a)(1) may be too short in
some instances to ensure accuracy of
the statement. We have reviewed this
requirement and will provide for the
submission of the annual accounting
statement through appropriate contract
language.

Four respondents were unclear about
the scope of the CPA audit required in
1652.216-71(a)(2) and believe the 180-
day timeframe on submission of an
audit is too short. OPM has reevaluated
the provision for a specific CPA audit
and has deleted the requirement for
CPA audit of the Plan's Summary
Statement of FEHBP Financial
Operations and Balance Sheet. The
paragraph now clarifies that the most
recent financial statement for the overall
activity of the carrier and underwriter, if
any, are required. OPM believes that 180

days is sufficient time in which to
submit this statement.

One commenter took exception to the
requirement in the “Definition of Costs"
that costs be “actual” and “necessary.”
The commenter questioned the validity
of the definition in the absence of a
waiver from FAR requirements, The
requirement that costs be actual and
necessary has been in the FEHBAR
since its first publication in May, 1987,
and does not pertain to the proposed
regulation change, We will, therefore,
comment only to say that OPM believes
that it is reasonable and in the best
interest of the FEHB Program to ensure
that the costs charged by carriers to the
contract are actual, necessary, and
reasonable costs. OPM's authority to
enforce this requirement is the FEHBAR
itself, approved by the Director of OPM
and the Office of Federal Procurement
Policy under the Office of Management
and Budget in 1987,

The same commenter suggested that
OPM address erroneous benefits
payments in the paragraph on benefits
costs at 1652.216-71(b)(2)(i). The
commenter, citing the potential cost to
carriers if erroneous benefits payments
are not allowable, believes that OPM
should include a statement that
erroneous benefits payments made in
good faith are chargeable to the contract
if diligent efforts are made to recover
the payments. We understand the
commenter's concern. However, we do
not believe it is appropriate to discuss
erroneous benefits payments in this
paragraph. In accordance with the
introductory sentence in paragraph
(b)(2), the issue will be addressed
elsewhere in the contract.

One respondent objected to the
inclusion of premium taxes under
administrative expenses in
subparagraph 1652.216-71(b)(2)(ii). OPM
acquisition regulations have included
premium taxes under administrative
expenses since 1981, While OPM's
treatment of premium taxes is not a
change of policy brought about by the
proposed regulation, to clear up any
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confusion in the matter, we have
amended the clause to reflect the special
status of premium taxes, which are
administrative expenses categorized as
“Other Charges” on the accounting
statemenl.

One carrier noted that OPM should
clarify that the Certification of
Accounting Statement Accuracy
(1652.218-71(c)] is not intended to
impose a different standard for
allocation of costs than is currently
found in the FAR. The carrier's
interpretation is correct. We have
addressed this concern by amending the
certification to read that the accounting
statement is, among other things, in
conformance with OPM guidelines; that
costs are allowable and allocable in
accordance with the terms of the
contract, FEHBAR and FAR; and that
credits made or owed in accordance
with the terms of the contract and
applicable cost principles have been
included.

Three commenters questioned the
intent of the Notice of Significant Events
clause, particularly in light of revisions
to paragraph (b), which authorizes OPM
to take action against a carrier upon
learning of certain “significant events.”
The commenters are concerned that
OPM is requiring notification of the
events even though their occurrence
may not impede the carrier's
performance under the FEHBP contract.
OPM intends that the carrier notify us
only if the significant svent materially
impacts on the carrier’s ability to fulfill
its contractual obligations under the
FEHBP.

One respondent objected to the use of
the term “CPA” in 1652.222-70(a}(13). As
a result, we have replaced the term with
the more generic description: “the
independent accounting firm contracted
with by the carrier to provide an opinion
on its annual financial statements.” In
addition, we are requiring that the firm
ascribe to the standards of the
American Institute of Certified Public
Accountants.

Two commenters expressed concern
about the requirement that carriers
notify OPM of reservations or
qualifications expressed by the
independent accounting firm in the
context of its review of the carrier's
financial statements (1652.222-70(a)(13)).
The commenters consider it improper for
OPM to consider as significant any
notes and extraneous remarks which
could be interpreted as insignificant or
immaterial exceptions or reservations.
In addition, one commenter believes
that the carriers should not be required
to release the Management Letter, which
the commenter asserts is written solely
for internal purposes.

Paragraph (a) of the Notice of
Significant Events clause, which has
been in the FEHBAR since 1987 and
remains unchanged except that the
clause is now applicable o all FEHB
carriers, i8 very clear in defining a
significant event as "“any occurrence or
anticipated occurrence that might
reasonably be expected to have a
material effect upon the carrier's ability
to meet the obligations under this
contract * * * " Accordingly, OPM
requires only notes and extraneous
remarks that bring into question the
carrier's ability to fulfill its contractual
obligations under the FEHBP. OPM
requests the Management Letter in
relation to this Significant Events clause,
but it is not mandated by the FEHBAR.

One carrier responded that OPM
should eliminate the requirement for
notification of significant events by fee-
for-service carriers and defer to state
insurance departments responsible for
regulating insurance companies. OPM
deems it necessary to establish its own
standards in order to fulfill its
responsibilities under the FEHB law, as
well as for consistency in its treatment
of FEHB plans.

The carrier also asserted that all
account information of a CMP is
confidential and proprietary and that
the information must be protected by
OPM from any form of release, including
release pursuant to the Freedom of
Information Act. As previously stated,
any information submitted to OPM may
be subject to public disclosure. Carriers
must identify items they believe are
exempt from disclosure under the FOIA,
specifying which exemption applies to
that item and giving full justification for
their belief that the exemption applies. If
OPM decides that any item of
information is not exempt from
disclosure, it will inform the carrier
before disclosing it.

Three commenters believe the
sanction for OPM to withhold
subscription income from the carrier
(1652.222-70(b){4)) should be enforced
only if the carrier is no longer obligated
to continue to pay plan benefits. OPM
cannot agree to such a condition.
Certain actions, such as carrier/
underwriter fraud, are so egregious that
withholding of subscription income may
be warranted. Under such
circumstances OPM would expect the
carrier to find the means to honor its
claims obligations. It is always
understood in the FEHB Program that
actions against a carrier begin with a
series of warnings, with more severe
actions taken only after the carrier has
shown an unwillingness or inability to
correct the situation. Consequently, we
have amended paragraph (b) to make it

clear that OPM’s actions against the
carrier will be proportional to the
seriousness of the event.

A carrier responded that the
requirement to insert the clause required
by the Significant Events clause at
1652.222~70(d) in all subcontracts should
apply only to subcontracts for plan
underwriting and administration
services, OPM agrees that few of the
events would make a difference when
occurring in a subcontract. Therefore,
we have changed the provision so that it
is applicable to subcontracts
appropriate to plan type.

One carrier was confused about the
cross reference to *'section 3.7” under
Subcontracts at 1652.244-70(f). The
carrier was reading the proposed clause
change out of context. In reading FEHB
Program regulations, it is essential that
the reader refer to the basic regulation
of which the proposed change is a part.
The introductory paragraph to the basic
regulatory section in the FEHBAR
(1652.244-70) states that the clause is to
be inserted in the FEHB contract. Any
reference in a contract clause to another
section of the contract would
necessarily refer to the contract section.
The heading "Service Charge” further
serves to identify the reference as a
section of the contract.

Another commenter asked about the
requirement that the carrier notify the
contracting officer in advance of
entering into a subcontract if both the
amount of the subcontract charged to
the FEHBP exceeds $100,000 and the
amount of the subcontract to be charged
to the FEHBP exceeds 25% of the total
cost of the subcontract as it applies to
community rated plans which do not
make directly to the FEHBP
(1852.244-70(a)). The carrier understood
*25% of the total cost of the contract” to
mean “25% of the plan’s total
enrollment.” For community rated
carriers, we have amended the provision
to reference amounts applicable to,
rather than charged to, the FEHBP.

One respondent suggested that
section 1652.246-70(b) on FEHB
inspection be modified to apply only to
subcontracts for underwriting and
administrative services. The final
regulation reflects this change.

Two commenters believe that OPM
should not take remedial action to
protect enrollees when a carrier fails to
fulfill contractual requirements
(1652.249-70(b)(3)) without complying
with due process requirements of the
Fifth Amendment. As we previously
stated, actions against a carrier are
imposed with increasing degrees of
severity appropriate to the situation at
hand, the most severe being plan
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termination. OPM will not take action,
including a termination action, without
offering the plan an opportunity to
respond. In addition, for all OPM actions
short of termination, carriers are entitled
to a review process under the Disputes
Clause. Once OPM notifies a carrier of
its intent to withdraw approval under 5
U.S.C. 8902, the carrier has the right of
appeal to OPM as provided at 5 CFR
890.204.

One commenter suggested that
contracts in which less than 25% of the
dollar amount of the contract will be
allocated to the FEHBP not be
considered subcontracts under the
Program. We have not adopted this
suggestion to redefine “subcontractor™
(1602.170-12); although some
subcontractors need not be subject to
certain regulatory requirements because
of their size, they are, nonetheless,
subcontractors within the intent of FAR,

In responding to the proposed
regulation, a number of commenters
expressed an interest in meeting with
OPM to discuss the proposed changes.
We met with all parties that requested a
meeting and have made clarifying
changes in the Supplementary
Information as a result of those
meetings. While no changes were made
to the regulation in response to the
suggestions received, we will be
periodically evaluating our experience
under the regulation and will consider
the suggestions in making future
regulatory changes.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act
I certify that this regulation will not

have a significant impact on a
substantial number of small entities
because it provides the opportunity for
many smaller contractors to submit less
documentation than previously required
of them and, also, simply makes changes
to reflect current practices within the
FEHBP,

List of Subjects in 48 CFR Parts 1602,
1615, 16186, 1622, 1632 and 1652

Administrative practice and
procedure, Government contracts,
Health insurance.

U.S. Office of Personnel Management.
Constance Berry Newman,
Director.

Accordingly, OPM is amending 48
CFR chapter 16 as follows:

1. The authority citations for parts
1602, 1615, 16186, 1622, 1632, and 1652
continue to read as follows:
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Authority: 5 U.S.C. 8913; 40 U.S.C. 486(c); 48
CFR 1,301.

PART 1602—DEFINITION CF WORDS
AND TERMS

2. In subpart 1602.1, 1602.170-2 and
1602.170-8 are revised, 1602.170-11 is
redesignated as 1602.170-12 and a new
1602.170-11 is added to read as follows:

1602.170-2 Community rate.

(a) “Community rate" means a rate of
payment based on a per member per
month capitation rate or its equivalent
that applies to a combination of the
subscriber groups for a comprehensive
medical plan. This capitation rate or its
equivalent is a market price consistent
with FAR 15.804-3. References in this
subchapter to “price analysis” or
“established market price"” relating to
the applicability of policy and contract
clauses refer to comprehensive medical
plans using community rates.

(b) *Adjusted community rate” means
a community rate which has been
adjusted for expected use of medical
resources of the FEHBP group. An
adjusted community rate is &
prospective rate and can not be
retroactively revised to reflect actual
experience, utilization, or costs of the
FEHBP group.

1602.170-6 Experience rate.

“Experience rate" means a rate for a
given group that is the result of that
group's actual paid claims,
administrative expenses, retentions, and
estimated claims incurred but not
reported, adjusted for benefit
modifications, utilization trends, and
economic trends. Actual paid claims
include any actual or negotiated benefits
payments made to providers of medical
services for the provision of health care
such as capitation not adjusted for
specific groups, per diems, and
Diagnostic Related Group (DRG)
payments.

1602.170-11 Similarly sized subscriber
groups.

“Similarly sized subscriber groups"
means a comprehensive medical plan's
two employer groups which best meet
all of the following conditions:

(a) Have total number of contracts at
the time of the rate proposal
arithmetically closest in size to the
previous September’s FEHB subscriber
enrollment, as determined by OPM;

(b) Purchase substantially the same
basic benefit package proposed for the
Federal group; and

(c) Are renewed during the plan's
fiscal year. Contracts with a
governmental authority or program or
any health benefits program for

employees of states, political
subdivisions of states and other public
entities may be used if they are
community rated.

1602.170-12 [Redesignated from
1602.170-11]

PART 1615—CONTRACTING BY
NEGOTIATION

3. In subpart 1615.8, section
1615.802(b) is revised; sections 1615.804—
70 and 1615.804-71 are revised; a new
section 1815.804-72 is added; in section
1615.805-70, paragraph (c) is
redesignated as paragraph (d); and a
new paragraph (c) is added to read as
follows:

1615.802 Policy.
- * - - *

{(b)(1) Price analysis for contracts
where premiums and subscription
income are based on community rates
(market prices). For contracts with
fewer than 1,500 FEHBP subscribers,
OPM may rely on a basic
reasonableness test in combination with
a carrier’s representation that the
market price submitted on SF 1412,
Claim for Exemption from Submission of
Certified Cost or Pricing Data, is based
on the price offered to its similarly sized
subscriber groups (see FEHBAR
1602.170-11).

(2) For contracts with 1,500 FEHBP
subscribers or more and for contracts
with fewer than 1,500 FEHBP
subscribers that do not use the SF 1412,
OPM shall require that the plan provide
the data and methodology used to
determine the FEHBP rates. OPM shall
also require the data and methodclogy
used to determine the rates for the
plan's similarly sized subscriber groups.

(3) Contracts will also be subject to a
price adjustment if it is determined
subsequently that different market
prices were actually used for the
similarly sized subscriber groups as
defined in 1602.170-11. Such
adjustments shall be identified by the
carrier and applied against its FEHBP
rate(s) for the subsequent contract
period(s).

- - -

1615.804~70 Certificate of accurate pricing
for community rate plans.

When a carrier proposes a community
rate as defined by FEHBAR 1602.170-2,
the Contracting Officer shall require the
carrier to execute the Certificate of
Accurate Pricing for Community Rated
Plans contained in this section unless
the carrier has been exempt from filing
certified cost or pricing data. The
Certificate shall be executed each time a
proposal is made.

CERTIFICATE OF ACCURATE PRICING
FOR COMMUNITY RATED PLANS

This is to certify that, to the best of my
knowledge and belief, the cost or pricing data
submitted, either actually or by specific
identification in writing, to the Contracting
Officer or the Contracting Officer’s
representative or designee in support of the

*FEHBP rates were developed in
accordance with the requirements of 48 CFR
Chapter 16 and the FEHBP contract and are
accurate, complete, and current as of the date
this certificate is executed. The FEHBP rates
were developed in @ manner consistent with
the rating methodology used to rate the
Carrier's similarly sized subscriber groups
(see FEHBAR 1602.170-11) and approved by
OPM, except where the Carrier has elected to
use the alternative methodology for adjusted
community rating specified by OPM or other
methodology approved by OPM.

Firm
Name
Title
Signature
Date of execution

* Identify the time period to which the rates
apply. The rate must be either the actual rate
in effect for the current contract term or a
quoted rate for the next contract term.

(End of Certificate)

1615.804-71 Supplemental representation
for SF 1412,

Carriers with less than 1,500 FEHBP
subscribers may request an exemption
from submission of certified cost and
pricing data. The request for exemption
is made on SF 1412, Claim for
Exemption from Submission of Certified
Cost or Pricing Data (see FAR 53.301~
1412), which contains a representation
that all the statements made on or
attached to the SF 1412 are correct. In
addition to the representation made on
the SF 1412, the Contracting Officer
shall require the carrier to execute the
Supplemental Representation for SF
1412 shown below. The carrier shall
attach the supplemental representation
to the SF 1412.

SUPPLEMENTAL REPRESENTATION FOR
SF 1412

The Carrier represents that the market
price used to determine the ____ * FEHBP
rates is no greater than the market price
guoted to the Carrier's similarly sized
subscriber groups (see FEHBAR 1602.170-11});
that adjustments made to the market price
were consistent with the rating methodology
used to rate the Carrier's similarly sized
subscriber groups; and that the adjustments
were developed in accordance with the
requirements of 48 CFR Chapter 16 and the
FEHBP contract.

Firm
Name
Title
Signature
Date of execution

* Identify the time period to which the rates

apply. The rate must be either the actual rate
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in effect for the current contract term or a
quoted rate for the next contract term.

1615.804-72 Rate reduction for defective
pricing or defective cost or pricing data.
The clause set forth in 1652.215-70
shall be inserted in all FEHBP contracts
based on established market price.

1615.805-70 Carrier investment of FEHB
funds.

- L - -

(c) The carrier is required to credit
income earned from its investment of
FEHB funds to the special reserve on
behalf of the FEHB Program. If a carrier
fails to invest excess FEHB funds or to
credit any income due the contract, for
whatever reason, it shall return or credit
any investment income lost to OPM or
the special reserve.

-

- * - -

PART 1616—TYPES OF CONTRACTS

4. In part 1618, the words “catalog or”
are removed wherever they appear in
the table of contents and the text of
subparts 16186.1 and 1616.2.

PART 1622—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

5. In part 1622, section 1622.103-70 is
revised to read as follows:

1622.103-70 Contract clause.

The clause at 1652.222-70 shall be
inserted in all FEHBP contracts.

PART 1632—CONTRACT FINANCING

8. In part 1632, a new subpart 1632.8
consisting of section 1632.806-70 is
added to read as follows:

Subpart 1632.8—Assignment of Claims

1632.806-70 Contract ciause.

The clause set forth in 16652.232-73
shall be inserted in all FEHBP contracts.

PART 1652—CONTRACT CLAUSES

7. Section 1652.203-70 is revised to
read as follows:

1652.203-70 Misleading, deceptive, or
unfair advertising.

As prescribed in 1603.703, the
following clause shall be inserted in all
FEHBP contracts:

MISLEADING, DECEPTIVE, OR UNFAIR
ADVERTISING (JAN 1991)

(a) The Carrier agrees that any advertising
material, including that labeled promotional
material, marketing material, or supplemental
literature, shall be truthfal and not
misleading.

(b) Criteria to assess compliance with
paragraph (a) of this clause are available in
the FEHB Supplemental Literature Guidelines

which are developed by OPM and should be
used, along with the additional guidelines set
forth in FEHBAR 1603.702, as the primary
guide in preparing material; further guidance
is provided in the NAIC “Rules Coverning
Advertising of Accident and Sickness
Insurance With Interpretive Guidelines.”
Guidelines are periodically updated and
provided to the Carrier by OPM.

(c) Failure to conform to paragraph (a) of
this clause may result in a reduction in the
service charge, if appropriate, and corrective
action to protect the interest of Federal
Members. Corrective action will be
appropriate to the circumstances and may
include, but is not limited to the following
actions by OPM:

{1) Directing the Carrier to cease and desist
distribution, publication, or broadcast of the
material;

(2) Directing the Carrier to issue
corrections at the Carrier's expense and in
the same manner and media as the original
material was made; and

{3) Directing the Carrier to provide, at the

Carrier's expense, the correction in writing by

certified mail to all enrollees of the Plan(s)
that had been the subject of the original
material.

(d) Egregious or repeated offenses may
result in the following action by OPM:

(1) Suspending new enrollments in the
Carrier's Plan(s);

(2) Providing Enrollees an opportunity to
transfer to another plan; and

(3) Terminating the contract in accordance
with Section 1.15, Renewal and Withdrawal
of Approval.

(e) Prior to taking action as described in
paragraphs (c) and (d) of this clause, the
OPM will notify the Carrier and offer an
opportunity to respond.

(f) The Carrier shall incorporate this clause
in subcontracts with its underwriter, if any,
and other subcontractors directly involved in
the preparation or distribution of such
advertising material and shall substitute
“Contractor” or other appropriate reference
for the term “Carrier.”

(End of Clause)

8. Subpart 1652.2 is amended by
revising the clause in 1652.204-70, and
by revising 1652.204-71 to read as
follows:

1652.204-70 Contractor Records
Retention.
- - - - -

CONTRACTOR RECORDS RETENTION
(JAN 1991)

Notwithstanding the provisions of section
5.7 (FAR 52.215-2(d)) “Audit-Negotiation™
and the SF 1412, the Carrier will retain and
make available all records applicable to a
contract term that support the annual
statement of operations and the rate
submission for that contract term for a period
of 5 years after the end of the contract term
to which the records relate, except that
individual enrollee and/or patient claim
records shall be maintained for 3 years after
the end of the contract term to which the
claim records relate.

{End of Clause)

1652.204-71 Coordination of Benefits.

As prescribed in 1604.7001, the
following clause shall be inserted in all
FEHBP contracts:

COORDINATION OF BENEFITS (JAN 1991)

(a) The Carrier shall coordinate the
payment of benefits under this contract with
the payment of benefits under Medicare,
other group health benefits coverages, and
the payment of medical and hospital costs
under no-fault or other automobile insurance
that pays benefits without regard to fault.

[b) The Carrier shall not pay benefits under
this contract until it has determined whether
it is the primary carrier or unless permitted to
do 30 by the Contracting Officer.

(c) In coordinating benefits between plans,
the Carrier shall follow the order of
precedence established by the NAIC Model
Guidelines for Coordination of Benefits
(COB) as specified by OPM. j

(d) Where (1) the Carrier makes payments
under this coatract which are subject to COB
provisions; (2) the payments are erroneous,
not in accordance with the terms of the
contract, or in excess of the limitations
applicable under this contract; and {3) the
Carrier is unable to recover such COB
overpayments from the Member or the
providers of services or supplies, the
Contracting Officer may allow such amounts
to be charged to the contract; the Carrier
must be prepared to demonstrate that it has
made a diligent effort to recover such COB
overpayments.

(e) COB savings shall be reported by
experience rated carriers each year along
with the Carrier's annual accounting
statement in a form specified by OPM.

{f) Changes in the order of precedence
established by the NAIC Model Guidelines
implemented after jJanuary 1 of any given
year shall be required no earlier than the
beginning of the following contract term.
(End of Clause)

8. Sections 1652.215-70 and 1652.215-
71 are revised to read as follows:

1652.215-70 Rate Reduction for Defective
Pricing or Defective Cost or Pricing Data.

As prescribed in 1615.804-72, the
following clause shall be inserted in
contracts based on established market
price:

RATE REDUCTION FOR DEFECTIVE
PRICING OR DEFECTIVE COST OR
PRICING DATA (JAN 1990)

If any rate established in connection with
this contract was increased because [1) the
Carrier furaished cost or pricing data that
were not complete, accurate, or current as
certified in the Certificate of Accurate Pricing
for Community Rated Plans [FEHBAR
1615.804-70); [2) the Carrier furnished pricing
data that were not accurate 8s represented
on the Claim for Exemption from Submission
of Certified Cost or Pricing Data [SF 1412); [3)
the Carrier developed FEHBP rates with a
rating methodology and structure
inconsistent with that used to develop rates
for similarly sized subscriber groups [see
FEHBAR 1802.170-11) as certified in the
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Certificate of Accurate Pricing for Community
Rated Pians or represented in the
Supplemental Representation for SF 1412; or
{4) the Carrier furnished data or information
of any description that were not complete,
accurate, and current—then, the rate shall be
reduced in the amount by which the price
was increased because of the defective data
or information.

(End of Clause)

1652.215-71 Investment income.

As prescribed in 1615.805-71, the
following clause shall be inserted in all
FEHBP contracts based on cost analysis:

INVESTMENT INCOME (JAN 1991)

(a) The Carrier shall invest and reinvest all
FEHB funds on hand that are in excess of the
funds needed to promptly discharge the
obligations incurred under this contract. The
Carrier shall seek to maximize investment
income with prudent consideration to the
safety and liquidity of investments.

(b) All investment income earned on FEHB
funds shall be credited to the Special Reserve
on behalf of the FEHBP.

(c) When the Contracting Officer concludes
that the Carrier failed to comply with
paragraphs (a) or (b) of this clause, the
Carrier shall credit the Special Reserve with
investment income that would have been
earned, at the rate(s) specified in paragraph
{f) of this clause, had it not been for the
Carrier's noncompliance. “Failed to comply
with paragraphs (a) or (b)" means: (1) Making
any charges against the contract which sre
not allowable, allocable, or reasonable; or (2)
failing to credit any income due the contract
and/or failing to place excess funds,
including subscription income and payments
from OPM not needed to discharge promptly
the obligations incurred under the contract,
refunds, credits, payments, deposits,
investment income earned, uncashed checks,
or other amounts owed the Special Reserve,
in income producing investments and
accounts,

{d) Investment income lost as a result of
unallowable, unallocable, or unreasonable
charges against the contract shall be paid
from the 1st day of the contract term
following the contract term in which the
unallowable charge was made and shall end
on the earlier of: (1) The date the amounts are
returned to the Special Reserve (or the Office
of Personnel Management); (2) the date
specified by the Contracting Officer; or, (3)
the date of the Contracting Officer’s Final
Decision.

(e) Investment income lost as a result of
failure to credit income due the contract or
failure to place excess funds in income
producing investments and accounts shall be
paid from the date the funds should have
been Invested or appropriate income was not
credited and shall end on the earlier of: (1)
The date the amounts are returned to the
Special Reserve (or the Office of Personnel
Management); (2) the date specified by the
Contracting Officer; or, (3) the date of the
Contracting Officer’s Final Decision.

(f) The Carrier shall credit the Special
Reserve for income due in accordance with
this clause. All amounts payable shall bear
lost investment income compounded

semizannually at the rate established by the
Secretary of the Treasury as provided in
Section 12 of the Contract Disputes Act of
1978 (Public Law 95-563), which Is applicable
to the period in which the amount becomes
due, as provided in paragraphs (d) and {e) of
this clause. Thereafter, the rate shall be the
rate applicable for each 6-month period as
ﬁxed.d by the Secretary until the amount is
pai

{g) The Carrier shall incorporate this clause
into agreements with underwriters of the
Carrier's FEHB plan and shall substitute
“underwriter” or other appropriate reference
for the term "Carrier.”

{End of Clause)

10. In subpart 1852.2, the introductory
text in 1652.216-70 is revised,
paragraphs (b)(2) through (b)(4) of the
clause therein are revised and new
paragraphs (b)(5) and (b)(8) are added,
and 1652.216-71 is revised to read as
follows:

1652.216-70 Accounting and price
adjustment.

As prescribed in 1616.270, the
following clause shall be inserted in all
FEHBP contracts based on established
market price:

ACCOUNTING AND PRICE ADJUSTMENT
(JAN 1930)

L - - - -

(b) LI

(2) The subscription rates agreed to in this
contract are derived from the market price,
which is a per member per month
capitation or its equivalent that applies to a
combination of subscriber groups. The
market price established in this contract may
be an estimate of the Carrier's actual market
price that will be in effect during the contract
period.

(3) If, for the contract period, the Carrier
establishes an actual market price higher
than the market price establiched for this
contract and the higher market price is
actually paid by the similarly sized
subscriber groups (see FEHBAR 1602.170-11),
the Carrier may include an adjustment to the
next contract period's FEHBP rates to recover
the difference between the estimated market
price and the actual market price.

(4) If for the contract period, the Carrier
establishes an actual market price lower than
the market price established for this contract
and the lower market price is actually paid
by similarly sized subscriber groups, the
Carrier shall reimburse the Fund, for
example, by reducing the next contract
period's FEHB rates to reflect the difference
between the estimated market price and the
actual market price.

(5) No upward adjustment in the rate
established for this contract will be allowed
or considered by the Government or will be
made by the Carrier in this or in any other
contract period on the basis of actual costs
incurred, actuel benefits provided, or actual
size or composition of the FEHBP group
during this contract period.

(6) In the event this contract is not
renewed, neither the Government nor the

Carrier shall be entitled to any adjustment or
claim for the difference between the
estimated and the actual market price, PMPM
capitation or revenue requirement.

(End of Clause)

1652.216-71 Accounting and Allowable
Cost.

As prescribed in 1616.271, the
following clause shall be inserted in all
FEHBP contracts based on cost analysis:

ACCOUNTING AND ALLOWABLE COST
(JAN 1991)

(&) Annual Accounting Statement.

(1) The Carrier, not later than the date
specified by the contract, shall furnish to
OPM for that contract period an accounting
of its operations under the contract. The
accounting shall be in the form prescribed by
OPM and shall include, among other things, a
Balance Sheet and a Summary Statement of
FEHBP Financial Operations. The Summary
Statement of FEHBP Financial Operations
shall include the following items for each
option provided by the contract:

(i) Subscription income received and
accrued (including amounts received from the
Contingency Reserve);

(i) Health benefits charges paid and
accrued;

(iii) Administrative expenses and other
charges paid and accrued;

{iv) Income on investments;

{v) Other adjustments;

(vi) Sum of items (i) minus (ii) minus (jii)
plus (iv) plus or minus (v).

{2) The Carrier shall bave its most recent
financial statement and that of its
underwriter, if any, audited by an accounting
firm that ascribes to the standards of the
American Institute of Certified Public
Accountants. The report shall be submitted to
OPM not later than 180 days after the end of
the contract period.

(3) Based on the results of either the
independent audit or a Government audit, the
Carrier’s annual accounting statements may
be (i) adjusted by amounts found not to
constitute allowable costs; or (ii) adjusted for
prior overpayments or underpayments.

(b) Definition of costs.

(1) The allowable costs chargeable to the
contract for a contract period shall be the
actual, necessary and reasonable amounts
incurred with proper justification and
accounting support, determined in
accordance with the terms of this contract,
Subpart 31.2 of the Federal Acquisition
Regulation (FAR) and Subpart 1631.2 of the
Federal Employees Health Benefits
Acquisition Regulation (FEHBAR) applicable
on the first day of the contract period.

(2) In the absence of specific contract terms
to the contrary, contract costs shall be
classified in accordance with the following
criteria:

(i) Benefits. Benefit costs consist of
payments made and liabilities incurred for
covered health care services on behalf of
FEHBP subscribers, less any refunds, rebates,
allowances or other credits received.

(ii) Administrative expenses.
Administrative expenses consist of all
allocable, allowable and reasonable
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expenses incurred in the adjudication of
subscriber benefit claims or incurred in the
Carrier’s overall operation of the business.
Unless otherwise stated in the contract,
administrative expenses include, in part: all
taxes (except that premium taxes are
considered “other charges"), insurance and
reinsurance premiums, medical and dental
consultants used in the adjudication process,
concurrent or managed care review when not
billed by a health care provider and other
forms of utilization review, the cost of
maintaining eligibility files, legal expenses
incurred in the litigation of benefit payments
and bank charges for letters of credit.
Administrative expenses exclude the cost of
carrier personnel, equipment, and facilities
directly used in the delivery of health care
services, which are benefit costs, and the
expense of managing the FEHBP investment
program which is a reduction of investment
income earned.

(iii) Investment income. The Carrier is
required to invest and reinvest all funds on
hand, including any in the Special Reserve or
any attributable to the reserve for incurred
but unpaid claims, which are in excess of the
funds needed to discharge promptly the
obligations incurred under the contract.
Investment income represents the net amount
earned by the Carrier after deducting
investment expenses as a result of investing
the FEHBP funds. The direct or allocable
indirect expenses incurred in managing the
investment program, such as consultant or
management fees are chargeable against the
investment income earned.

(iv) Other charges.—{A) Mandatory
statutory reserves. Charges for mandatory
statutory reserves are not allowable unless
specifically provided for in the contract.
When the term “mandatory statutory
reserve" is specifically identified as an
allowable contract charge without further
definition or explanation, it means a
requirement imposed by State law upon the
Carrier to set aside a specific amount or rate
of funds into a restricted reserve that is
accounted for separately from all other
reserves and surpluses of the Carrier and
which mey be used only with the specific
approval of the State official designated by
law to make such approvals. The amount
chargeable to the contract may not exceed an
allocable portion of the amount actually set
aside, If the statutory reserve is no longer
required for the purpose for which it was
created, and these funds become available °
for the general use of the Carrier; a pro rata
share based upon FEHBP's contribution to
the total Carrier's set aside shall be returned
to the FEHBP in accordance with FAR 31.201-
5,

(B) Premium taxes. When the term
“premium taxes" is used in the contract
without further definition or explanation, it
means a tax imposed by State or local
statutes upon the Carrier's gross or net
premiums received.

(c) Certification of Accounting Statement
Accuracy.

(1) The Carrier shall certify the annual
accounting statement in the form set forth in
paragraph (c)(3) of this clause. The certificate
shall be signed by the chief executive officer
and the chief financial officer of the Carrier.

(2) The Carrier shall require an authorized
agent of its underwriter, if any, also to certify
the annual accounting statement.

(3) The certificate required shall be in the
following form:

Certification of Accounting Statement
Accuracy

This is to certify that I have reviewed this
accounting statement and to the best of my
knowledge and belief:

1. The statement was prepared in
conformity with the guidelines issued by the
Office of Personnel Management and fairly
presents the financial results of this contract
period in conformity with those guidelines;

2. The costs included in the statement are
allowable and allocable in accordance with
the terms of the contract and with the cost
principles of the Federal Employees Health
Benefits Acquisition Regulation and the
Federal Acquisition Regulation;

3. Income, rebates, allowances, refunds and
other credits made or owed in accordance
with the terms of the contract and applicable
cost principles have been included in the
statement;

4. If applicable, the letter of credit account
was managed in accordance with 31 CFR part
205, 5 CFR part 890, 48 CFR chapter 16, and
OPM guidelines.

Carrier Name:

Name of Chief Executive Officer
(Type or Print)

Name of Chief Financial Officer
(Type or Print)

Signature of Chief Executive Officer

Signature of Chief Financial Officer

Date Signed

Date Signed

Underwriter:

Name and Title of Responsible Corporate
Official (Type or Prin fo

Signature of Responsible Corporate Official:

Date Signed:
(End of Certificate)
(End of Clause)

11. In 1652.222-70, the introductory
text is revised, paragraphs (a)(12) and
(a)(13) are added to the clause, and
paragraphs (b) and (c) of the clause are
revised to read as follows:

1652.222-70 Notice of significant events.

As prescribed in 1622.103-70, the
following clause shall be inserted in all
FEHBP contracts.

NOTICE OF SIGNIFICANT EVENTS (JAN
1991)
a L B
(12) Any fraud, embezzlement or
misappropriation of FEHB funds; or
(13) Any written exceptions, reservations
or qualifications expressed by the

independent accounting firm (which ascribes
to the standards of the American Institute of
Certified Public Accountants) contracted with
by the Carrier to provide an opinion on its
annual financial statements.

(b) Upon learning of a Significant Event
OPM may institute action, in proportion to
the seriousness of the event, to protect the
interest of Members, including, but not
limited to—

(1) Directing the Carrier to take corrective
action;

(2) Suspending new enrollments under this
contract;

(3) Advising Enrollees of the Significant
Event and providing them an opportunity to
transfer to another plan;

(4) Withholding payment of subscription
income or restricting access to the Carrler’l
Letter of Credit account.

(5) Terminating the enrollment of those
enrollees who, in the judgment of OPM,
would be adversely affected by the
Significant Event; or

(6) Terminating this contract pursuanl to
section 1.15, renewal and withdrawal of
approval.

(c) Prior to taking action as described in
paragraph (b) of this clause, the OPM will
notify the Carrier and offer an opportunity to
respond.

(d) The Carrier shall insert this clause in
any subcontract or subcontract modification
if both the amount of the subcontract or
modification charged to the FEHBP (or, in the
case of a community rated carrier, applicable
to the FEHBP) exceeds $100,000 and the
amount of the subcontract or modification to
be charged to the FEHBP (or, in the case of a
community rated carrier, applicable to the
FEHBP) exceeds 25 percent of the total cost
of the subcontract or modification. If the
Carrier is a CMP, it shall also insert this
clause in all provider agreements over
$25,000. If the Carrier is not a CMP, it shall
also insert this clause in the contract with its
underwriter, if any. The Carrier shall
substitute “Contractor” or other appropriate
reference for the term “Carrier.”

(End of Clause)

12. In 1652.224-70, the introductory
text of the clause is republished and
paragraph (b)(3) of the clause is revised
to read as follows:

1652.224-70 Confidentiality of Records.

As prescribed in 1624.104, the
following clause shall be inserted in all
FEHBP contracts:

CONFIDENTIALITY OF RECORDS (JAN
1991)
L B
(3) As disclosure is necessary to permit
Government officials having authority to
investigate and prosecute alleged civil or
criminal actions;

* . Ll - -

13. In subpart 1652.2, paragraphs (a)
and (c) of the clause in 1652.232-72 are
revised and a new 1652.232-73 is added
to read as follows:
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1652.232-72 Non-commingling of FEHBP
funds.

- L - - -

NON-COMMINGLING OF FUNDS (JAN
1991)

(a) The Carrier and/or its underwriter shall
keep all FEHBP funds for this contract (cash
and investments) physically separate from
funds obtained from other sources.
Accounting for such FEHEP funds shall not
be baged on sliocations or other sharing
mechanisms and shall agree with the
Carrier's accounting records.

* - - - .

(¢} The Carrier shall incorporate this clause
in all subcontracts that exceed $25,000 and
shall substitute “contractor” or other
appropriate reference for “Carrier and/or its
underwriter."

(End of Clause}

1652.232-73 Approval for the Assignment
of Claims.

As prescribed in 1632.806-70, the
following clause shall be inserted in all
FEHBP contracts:

APPROVAL FOR ASSIGNMENT OF
CLAIMS (JAN 1991)

{a) Notwithstanding the provisions of
section 5.35, (FAR 52.232-23) Assignment of
Claims, the Carrier shall not make any
assignment under the Assignment of Claims
Act without the prior writlen approval of the
Contracting Officer.

(b) Unless a different period is specified in
the Contracting Officer's written approval, an
assignment shall be in force only for a period
of 1 year from the date of the Contracting
Officer’s approval. However, assignments
may be renewed upon their expiration.

(End of Clause)

14. In 1652.244-70, paragraphs (a) and
(f) of the clause and the clause heading
are revised to read as follows:

1652.244-70 Subcontracts.
-

SUBCONTRACTS (JAN 1981)

(a) The Carrier shall notify the Contracting
Officer reasonably in advance of entering
into any subcontract or subcontract
modification, or as otherwise specified by
this contract, if both the amount of the
subcontract or modification charged to the
FEHB Program (in the case of a community
rated carrier, applicable to the FEHB
Program) exceeds $100,000 and is 25 percent
of the total cost of the subcontract.

L4 - . - -

(f) No subcontract placed under this
contract shall provide for payment on a cost-
plus-a-percentage-of-cost basis. Any fee
payable under cost reimbursement type
subcontracts shall not exceed the fee
limitations in FAR 15.903(d). Any profit or fee
payable under a subcontract shall be in
accordance with the provision of subpart 3.7,
Service charge.

15. Section 1652.246-70 is revised to
read as follows:

1652.246-70 FEHB inspection.

As prescribed in 1646.301, the
following clause shall be inserted in all
FEHBP contracis:

FEHB INSPECTION (JAN 1881)

(a) The Gevernment or its agent has the
right to inspect and evaluate the work
performed or being performed under the
contract, and the premises where the work is
being performed, at all reasonable times and
in a manner that will not unduly delay the
work. If the Covernment or its agent performs
inspection or evaluation on the premises of
the Carrier or a subcontractor, the Carrier
shall furnish and require the subcontractor to
furnish all reasonable facilities and

FEHBP CLAUSE MATRIX

assistance for the safe and convenient
performance of these duties.

{b) The Carrier shall inseri this clause In all
subcontracts for underwriting and
administrative services and shall substitute
“Contractor” or other appropriate reference
for the term “Carrier,”

(End of Clause)

16. In 1652,249-70, the clause heading,
the introductory text to paragraph (b),
and paragraphs (b)(3) and (c] are
revised to read as follows:

1652.249-70 Renewal and withdrawal of
approval.

L L4 - - -

RENEWAL AND WITHDRAWAL OF
APPROVAL (JAN 1991)

- L - L .

(b) This contract also may be terminated at
other times by order of OPM pursuant to §
U.8.C. 8902(e). After OPM notifies the Carrier
of its intent to terminate the contract, OPM
may take action as it deems necessary to
protect the interests of members, including
but not limited to—

{3) Providing enrollees an opportunity to
transfer to another Plan.

(c) OPM may, after proper notice, terminats
the contract at the end of the contract term if
it finds that the Carrier did not have at least
300 enrcllees enrolled in jts plan at any time
during the two preceding contract terms.

(End of Clause)

17. In subpart 1652.3, the FEHBP
Clause Matrix is revised to read as
follows:

1652.370 Use of the matrix.

- - . -

Text reference

FAR 52.202-1 FAR 22

FAR 52.203-1 ...cccovvenrcenns
FAR 52.203-8

FAR 3.102-2
FAR 3.202

FAR 52.203-5 ..onooouennes
FAR 52.203-7 ..ccceovrrrursene]
1652.203-70

FAR 3.404(C) ...oovneerrmnsoreeen
1603-703

FAR 3.502-3.cooe e}

1652.204-70 1604.705

1652.204-71 | 1604.7001

FAR 52.215-1 ..o
FAR 52.215-2 ..............
FAR 52.216-22...ceereree
FAR 52.215-23 ..coosmrnennd
FAR 52.215-24 ...

FAR 52215-25 e

1652.216-71 e iaerrsicreennsd
1652.218-70

FAR 15.106-1(0).c.ccoonsaeces
FAR 15,106-2(D)..erecrrmeeees
FAR 15.804-8(a)...ccemmenssse
FAR 15.804-8(D)..coeerree....

FAR 15.804-8(C) ccoerensunnnns]
FAR 15.804-8(d) cmrvesrccan]

| Waiver of Faciities Capital Cost of Money
Rate Reduction for Defective Pricing or Defective Cost or Pricing

1615.805-71
1616.270

| Investment Income

Examination of Records by Comptroller General

Audit-Negotiation

Price Reduction for Defective Cost or Pricing Data

Price Reduction for Defective Cost or Pricing Data-Modifications ...

o o

At ] At - -

Data.

Accounting and Price Adjustment

1652.216-71

1616.271

TEXL ZrIITTTXIITTITZIER

Accounting and Allowable Cost
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FEHBP CrAause MATRIX—Continued

Use with contracts based
on

Cost
analysis

Price
analysis

FAR 52.232-23 ......cccrmmmusees
1652.232-70....ccccersrverrecenss]

1652.232-71 1ccormcrssssssmmssens
1652.232-72

FAR 19.708(8) ..ocrverssssssssnns
FAR 19.802.......ccmmemsrmssions

«| FAR 20.302(8) .ceevrssacsssssnns
wof FAR 22.202......occsimmsmnsrssssnns

FAR 22.305(8) .cvoorrransrressens
FAR 22.810(e)

...| FAR 22.810(g)....

| FAR 22.810(h).....

.| FAR 22.1308(8)....cc0vc00ne
.| FAR 22.1408(a)

o 1622,103-70.....ccreerrerrene i
| FAR 23.105(D) covrsrrsiones

....| Clean Air and Water.

FAR 20.401-5 .....ccrciurnnnne
- FAR 29.402-1(8)..cceevssersecs
.| FAR 30.201-4(a)....c.cceveerees
.| FAR 30.201-4(b)(1)

FAR 30.201-4(C)(1) ccosresnecs

| FAR 32.411(€)(1) o]

FAR 32.617(a)
Modification: 1632.617.
FAR 32.806(a)(1)

of 1832F TR coicnisisiscinsbions

1632.772

Loy v oy K RS——|
FAR 52.233-1 .....orecssrnansed]

FAR 62.242-1 ...

FAR 52.243-1 .........ooons]

1652.244-70
FAR 52.244-5 ......ccvvrrvvenned
FAR 52.245-2 .......oeurreeresd

FAR 52.246-25 .......ccorveenns|

1652.246-70

FAR 52.247-63

Utilization of Small Business Concerns and Small Disadvantaged
Business Concerns.
Utilization of Women-Owned Small Busin

Utilization of Labor Surplus Area Concemns

Convict Labor

Contract Work Hours and Safety Standards Act-Overtime Com-
eneral.

Equal Opportunity
Equal Opportunity Preaward Clearance of Subcontracts

Notification of Visa Denial

Affirmative Action for Special Disabled and Vietnam Era Veterans .|
Affirmative Action for Handicapped Workers

Notice of Significant Events

Federal, State and Local Taxes

Federal, State and Local Taxes (Noncompetitive Contract)
Taxes-Contracts Performed in U.S. Possessions or Puerto Rico

Administration of Cost Accounting Standards

Disclosure and Consistency of Cost Accounting Practices.

Discounts for Prompt Payment

A A A ] A A

Interest

Assignment of Claims

Payments—contracts without letter of credit payment arrange-
ments.

Payments—contracts with ietter of credit payment arrangements ....

Nm-Commingﬁng of FEHBP Funds

Approval for Assignment of Claims
Disputes

FAR 44.204(6)......cocvssucsucs
FAR 45.106(b)(1)
FAR 48.805(a)(4) ....

.| FEHBP Inspection

1652.249-70 .
FAR 52.251-1 .............
FAR §2.252-2 .....

FAR 52.252-8

.| 1649.101-70............
| FAR 51.107......

.4 FAR 52.107(b).

.| FAR 52.107(d).....

FAR 52.107(f)

Notice of Intent to Disallow Costs

Changes—Fixed Price—Alternate |
Subcontracts

Competition in Subcontracting

Government Property (Fixed-Price Contracts)
Limitation of Liability-Services

Preference for U.S.-Flag Air Carriers

TTIZIFPIIZIZIIZIIZIZITZIZI> P> OIIPPIPIIIIP>PFIIIIPIT ZIIT T

At A Ao Ao o A A A A A A A A A A -

P
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