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DEPARTMENT OF JUSTICE

Immigration and Naturalization 
Service

8 CFR Part 103[INS No. 1136-90)RIN 1115-AB17
Appeals, Precedents, Certifications, 
and Motions

AGENCY: Immigration and Naturalization Service, Justice.
ACTION: Final rule.
s u m m a r y :  This final rule amends sections of the Immigration and Naturalization Service regulations on appeals, precedent decisions, certifications, and motions, and increases the time periods within which certain appeals and briefs may be submitted. These changes are intended to make certain appeals complete when filed, to streamline the Service’s review of certain decisions, and to make requirements easier for the public to understand.

EFFECTIVE D A TE : June 20,1990.
FOR FURTHER INFORMATION C O N TA C T: Thomas W. Simmons, Chief, Administrative Appeals Unit, Immigration and Naturalization Service, 4251 Street, NW (Vermont 400), Washington, DC 20536, (202) 376-2080.
SUPPLEMENTARY INFORMATION: On July12,1989, the Immigration and Naturalization Service published a proposed rule with request for comments at 54 FR 29344. The Service proposed to amend its regulations on appeals and precedent decisions at 8 CFR 103.3, certifications at 8 CFR 103.4, and motions at 8 CFR 103.5. The comment period closed on August 11, 1989.

Comments on Proposed RegulationsThe Service received responses from four commentors who raised several issues concerning the proposed rule. The following is a discussion of the comments and any revisions adopted as a result of them.
Increasing Time to F ile A A V  A ppeal 
From 15 to 30 D aysOne commentor was in favor of the provision in proposed 8 CFR 103.3(a)(2)(i) increasing from 15 to 30 days the period for submitting an Administrative Appeals Unit (AAU) appeal in other than a Legalization Appeals Unit (LAU) case. (The LAU appeal period is already 30 days.) According to this commentor, the provision would benefit aliens by providing more time to consult with their representatives or attorneys about submitting an appeal.The Service also believes this provision will be beneficial. It is, therefore, being adopted in the final rule.
Requests fo r Additional Time To Submit 
Briefs Directed To A A UThe same commentor noted that the proposed changes at 8 CFR 103.3(a)(2) would benefit the Service by allowing it to expedite the movement of appeals to the AAU . The Service proposed that a request for more time to submit a brief in support of a non-LAU A A U  appeal be made directly to the A A U . The proposal provides that the A A U  may allow more time for good cause shown.Under current regulations, when the affected party desires more time, the request is made to the office which made the original decision. If more time is granted, the affected party submits the brief to that office.The Service agrees that the new procedure, as proposed, will be beneficial. Accordingly, it is being adopted in the final rule.
Calculating the Period for Subm ission o f 
A A U  A ppealWith respect to the proposed changes at 8 CFR 103.3(a)(2)(i), the same commentor opposed the provision which counts the 30 days for submission of a non-LAU A A U  appeal from the date of the decision. This commentor stated that a decision may be dated but not mailed until later, and expressed concern about timely delivery by the Post Office.

The commentor suggested that the 30- day period begin on the date the affected party receives the decision. The Service could then determine this date from the Post Office receipt by sending an unfavorable decision certified mail, return receipt requested. In the alternative, it was suggested that wording similar to that in the current 8 CFR 103.3(a)(1) “after the service of notification of decision” be used.The commentor persuasively pointed out the inconvenience and unfairness which might have resulted from the proposed wording. The wording in 8 CFR 103.3(a)(2)(i) is, consequently, being amended to require that an appeal be submitted within 30 days after service of the decision. Comparable amendments are also being made in 8 CFR 103.4(a)(2) regarding notice of certification and in 8 CFR 103.5(a)(5)(ii) regarding a Service motion in a Service proceeding.Beginning the appeal period on the date the affected party receives the decision would be difficult for the Service to administer. For example, a Post Office receipt may not be returned to die record of proceeding in a timely manner or at all. To address concern about timely mailing, however, the Service’s operations instructions are being amended to require that the date of service of a decision appealable to the A A U  be recorded in die record of proceeding if it is not the date of the decision.The provision, as adopted, is consistent with the Board of Immigration Appeals (Board) and LAU provisions. It is also consistent with 8 CFR 103.5a(b) which states, “Service by mail is complete upon mailing.”8 CFR 103.5a(b) adds three days if a notice is served by mail. Under die final regulations, if an appealable decision is mailed, the affected party actually has 33 days from service of the decision to file an appeal.
Meaning o f "AffectedParty"Two commentors opposed the definition of “affected party” in the proposed changes at 8 CFR 103.3(a)(l)(iii)(B). For purposes of these regulations, “affected party” (in addition to the Service) means the person or entity with legal standing in a proceeding. It does not include the beneficiary of a visa petition.The first commentor believed the proposed wording takes away the
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appeal rights of beneficiaries of visa petitions. Based on case law which the commentor did not identify, it was asserted that a constitutional issue was involved.The proposed wording does not take away appeal rights of visa petition beneficiaries since they cannot file appeals. A  visa petition proceeding has long been a proceeding between the petitioner and the Service. The beneficiary of the petition does not have any standing in such a proceeding. See 
M atter o f Sano, I.D. 2999 (BIA1985).The second commentor believed that an applicant for extension or change of nonimmigrant classification should have standing to file an appeal because he or she has a substantial stake in the outcome of such a proceeding.Currently, such an applicant cannot file an appeal.The suggested change with respect to extension and change of nonimmigrant classification applicants is beyond the scope of this rulemaking. As there are no compelling reasons not to adopt the wording as proposed, it is being adopted in the final rule.
Appeal by Attorney or Representative 
Without Proper Form G-28The last commentor, who found that the proposed regulations improve significantly on the current regulations, noted that there is no specified period in the proposed changes at 8 CFR 103.3(a)(2)(ii)(B) for submission of a properly executed Notice of Entry of Appearance as Attorney or Representative (Form G-28). The proposal provides that, if a non-LAU A AU  appeal is filed by an attorney or representative without such a form, the appeal must be returned to that person for resubmission with the form. According to the commentor, if no period is specified, cases cannot be closed efficiently.It was recommended that submission of Form G-28 be required within 15 days of the request for its submission. Under this recommendation, if Form G-28 is not submitted, the office where the appeal is Filed could then reject it as not properly filed.The recommendation for a 15-day time limit for submission of Form G-28 is being adopted in the final rule. However, upon review, the Service has determined that it would be more efficient not to return the appeal to the attorney or representative. Therefore, additional changes in the procedure are being made.Under the final rule at 8 CFR 103.3(a)(2)(v)(A)(2), the appeal, if otherwise properly filed, will not be returned to the attorney or

representative. Instead, if the reviewing official at the office where the appeal is filed decides favorable action is warranted, that official will ask the attorney or representative to submit Form G-28 to the official’s office within 15 days of the request. If Form G-28 is not submitted within the time allowed, the official may, on his or her own motion, make a new decision favorable to the affected party without notifying the attorney or representative.If, on the other hand, the reviewing official decides favorable action is not warranted, that official will ask the attorney or representative to submit Form G-28 directly to the AAU . The official will forward the appeal to the AAU . The A A U  will decide whether the appeal is properly filed.The final rule remains unchanged regarding the proposal that the filing fee not be refunded with respect to an appeal filed by a person or entity not entitled to file it. The final rule at 8 CFR 103.3{a)(2)(v)(A)(2) clarifies that an appeal filed by an attorney or representative without a properly executed Form G-28 is included in this provision.
O fficia l Responsible for Reviewing 
Appeal Before It Is Sent to A A UThe last commentor also suggested that the official responsible for reviewing a non-LAU A A U  appeal before it is sent to the A A U  be clarified. The Final rule at 8 CFR 103,3(a)(2)(ii) provides that the official who made the unfavorable decision being appealed must review the appeal unless the affected party moves to a new jurisdiction. In that instance, the official who has jurisdiction over such a proceeding in that geographic location must review the appeal.
Withdrawal o f AppealIn addition, the last commentor suggested that written withdrawal of a non-LAU A A U  appeal in proposed 8 CFR 103.3(a)(2)(viii) be sent directly to the A AU . This suggestion is not being adopted because there may be appeals which are withdrawn before they are sent to the AAU . Also, some appeals are not sent to the A A U  at all if they are treated as motions. This occurs either when the reviewing official takes favorable action or the appeal is untimely but it meets the requirements of a motion to reopen or reconsider.
Jurisdiction O ver a MotionFinally, the last commentor suggested that the official who has jurisdiction over adjudicating a motion be clarified in the final rule. This issue is clarified in the final rule at 8 CFR 103.5(a)(l)(ii). The

official having jurisdiction over the motion is the official who made the latest decision in the proceeding unless the affected party moves to a new jurisdiction. In that instance, the new official having jurisdiction is the official who has jurisdiction over such a proceeding in the new geographic location.Technical AmendmentIn addition to minor editorial changes, the following minor technical amendments have been made in the final rule:• 8 CFR 103.3(a)(2)(iii) clarifies that the reviewing official is not precluded from taking favorable action on his or her own motion after 45 days of receipt of a non-LAU A A U  appeal. Under this provision, within 45 days of receipt of the appeal, the reviewing official may treat the appeal as a motion to reopen or reconsider and take favorable action.• 8 CFR 103.4(a)(3) permits the Service officer to whom a case is certified to suspend the 30-day period for submission of a brief if that officer takes favorable action.Description of Final RuleThe final rule simplifies the processing of appeals and certifications within the Service’s jurisdiction and extends the time periods for preparing certain cases for review after decisions are made. The final rule also consolidates into the regulations existing policies and procedures and makes the requirements and procedures easier for the public to understand. The Service believes the changes will be beneficial to the public and to the Service because they include more efficient procedures for review of certain Service decisions.In accordance with 5 U.S.C. 605(b), the Commissioner of the Immigration and Naturalization Service certifies that this rule does not have a significant economic impact on a substantial number of small entities. This is not a major rule as defined in Section 1(b) ofE .0 .12992, nor does this rule have Federalism implications warranting the preparation of a Federal Assessment in accordance with E .0 .12612.List of Subjects in 8 CFR Part 103Administrative practice and procedure, Aliens, Authority delegation, Organization and functions.Accordingly, part 103, chapter I of title 8 of the Code of Federal Regulations is amended as follows:
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PART 103— POWERS AND DUTIES OF 
SERVICE OFFICERS; AVAILABILITY 
OF SERVICE RECORDS1. The authority citation for part 103 continues to read as follows:Authority: 5 U.S.C. 552, 552a; 8 U.S.C. 1101, 1103,1201,1304; 31 U.S.C. 9701; E.O .12356, 47 FR14874,15557,3 CFR, 1982 Comp., p. 166; 8 CFR 2.2. Section 103.1 is amended by revising paragraph (f)(l)(v) to read as follows:
§ 103.1 Delegations of authority.
*  *  »  *  *if) * * *(1) * * *(v) Director, Administrative Appeals Unit, and* * ; * * *3. Section 103.3 is amended by removing paragraphs (d) and (e), by redesignating paragraphs (a)(2) and(a)(3) as paragraphs (a)(3) and (a)(4) respectively, by adding a new paragraph(a) (2), and by revising paragraphs (a)(1),(b) , and (c) to read as follows:
§ 103.3 Denials, appeals, and precedent 
decisions.(a) Denials and appeals—(1)
General—(i) Denial o f application or 
petition. When a Service officer denies an application or petition filed under § 103.2 of this part, the officer shall explain in writing the specific reasons for denial. If Form 1-292 (a denial form including notification of the right of appeal) is used to notify the applicant or petitioner, the duplicate of Form 1-292 constitutes the denial order.(ii) Appealable decisions. Certain unfavorable decisions on applications, petitions, and other types of cases may be appealed. Decisions under the appellate jurisdiction of the Board of Immigration Appeals (Board) are listed in § 3.1(b) of this chapter. Decisions under the appellate jurisdiction of the Associate Commissioner, Examinations, are listed in § 103.1(f)(2) of this part.(iii) Appeal—[A) Jurisdiction. When an unfavorable decision may be appealed, the official making the decision shall state the appellate jurisdiction and shall furnish the appropriate appeal form.(B) Meaning o f "affectedparty. "  For purposes of this section and §§ 103.4 and 103.5 of this part, “affected party”(in addition to the Service) means the person or entity with legal standing in a proceeding. It does not include the beneficiary of a visa petition. An affected party may be represented by an attorney or representative in accordance with part 292 of this chapter.

(C) Record o f proceeding. An appeal and any cross-appeal or briefs become part of the record of proceeding.(D) Appeal file d  by Service officer in 
case within Jurisdiction o f Board. If an appeal is filed by a Service officer, a copy must be served on the affected party.(iv) Function o f Adm inistrative 
Appeals Unit (AAU ). The A A U  is the appellate body which considers cases under the appellate jurisdiction of the Associate Commissioner, Examinations.(2) A A U  appeals in other than special 
agricultural worker and legalization 
cases—(i) Filing appeal. The affected party shall file an appeal on Form I-  290B. Except as otherwise provided in this chapter, the affected party must pay the fee required by § 103.7 of this part. The affected party shall file the complete appeal including any supporting brief with the office where the unfavorable decision was made within 30 days after service of the decision.(ii) Review ing official. The official who made the unfavorable decision being appealed shall review the appeal unless die affected party moves to a new jurisdiction. In that instance, the official who has jurisdiction over such a proceeding in that geographic location shall review it.(iii) Favorable action instead o f 

forwarding appeal to A A U . The reviewing official shall decide whether or not favorable action is warranted. Within 45 days of receipt of the appeal, the reviewing official may treat the appeal as a motion to reopen or reconsider and take favorable action. However, that official is not precluded from reopening a proceeding or reconsidering a decision on his or her own motion under $ 103.5(a)(5)(i) of this part in order to make a new decision favorable to the affected party after 45 days of receipt of the appeal.(iv) Forwarding appeal to A A U . If the reviewing official will not be taking favorable action or decides favorable action is not warranted, that official shall promptly forward the appeal and the related record of proceeding to the A A U  in Washington, DC.(v) Improperly file d  appeal—{A) 
Appeal file d  by person or entity not 
entitled to file  it—{l) Rejection without 
refund o f filing fee. An appeal filed by a person or entity not entitled to file it must be rejected as properly filed. In such a case, any filing fee the Service has accepted will not be refunded.(2) Appeal b y attorney or 
representative without proper Form 
G-28—(/) General. If an appeal is filed by an attorney or representative without a properly executed Notice of Entry of

Appearance as Attorney or Representative (Form G-28) entitling that person to file the appeal, the appeal is considered improperly filed. In such a case, any filing fee the Service has accepted will not be refunded regardless of the action taken.(//) When favorable action warranted. If the reviewing official decides favorable action is warranted with respect to an otherwise properly filed appeal, that official shall ask the attorney or representative to submit Form G-28 to the official's office within 15 days of the request. If Form G-28 is not submitted within the time allowed, the official may, on his or her own motion, under § 103.5(a)(5)(i) of this part, make a new decision favorable to the affected party without notifying the attorney or representative.
[iii) When favorable action not 

warranted. If the reviewing official decides favorable action is not warranted with respect to an otherwise properly filed appeal, that official shall ask the attorney or representative to submit Form G-28 directly to the AAU . The official shall also forward the appeal and the related record of proceeding to the A A U . The appeal may be considered properly filed as of its original filing date if the attorney or representative submits a properly executed Form G-28 entitling that person to file the appeal.(B) Untim ely appeal—(7) Rejection 
without refund o f filing fee. An appeal which is not filed within the time allowed must be rejected as improperly filed. In such a case, any filing fee the Service has accepted will not be refunded.(2) Untim ely appeal treated as motion. If an untimely appeal meets the requirements of a motion to reopen as described in { 103.5(a)(2) of this part or a motion to reconsider as described in 
S 103.5(a)(3) of this part, the appeal must be treated as a motion, and a decision must be made on the merits of the case.(vi) Brief. The affected party may submit a brief with Form I-290B.(vii) Additional time to submit a brief. The affected party may make a written request to the A A U  for additional time to submit a brief. The A A U  may, for good cause shown, allow the affected party additional time to submit one.(viii) Where to submit supporting brief 

i f  additional time is  granted. If the A AU  grants additional time, the affected party shall submit the brief directly to the AAU .(ix) Withdrawal o f appeal. The affected party may withdraw the appeal, in writing, before a decision is made.
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(x) Decision on appeal. The decision must be in writing. A  copy of the decision must be served on the affected party and the attorney or representative of record, if any.

* *  *  *  *(b) O ral argument regarding appeal 
before A A U .—(1) Request. If the affected party desires oral argument, the affected party must explain in writing specifically why oral argument is necessary. For such a request to be considered, it must be submitted within the time allowed for meeting other requirements.(2) Decision about oral argument. The Service has sole authority to grant or deny a request for oral argument. Upon approval of a request for oral argument, the A AU  shall set the time, date, place, and conditions of oral argument.(c) Service precedent decisions. In addition to Attorney General and Board decisions referred to in § 3.1(g) of this chapter, designated Service decisions are to serve as precedents in all proceedings involving the same issue(s). Except as these decisions may be modified or overruled by later precedent decisions, they are binding on all Service employees in the administration of the Act. Precedent decisions must be published and made available to the public as described in § 103.9(a) of this part.4. Section 103.4 is amended by revising paragraph (a) to read as follows:
§ 103.4 Certifications.(a) Certification o f other than special 
agricultural worker and legalization 
cases.—(1) General. The Commissioner or the Commissioner’s delegate may direct that any case or class of cases be certified to another Service official for decision. In addition, regional commissioners, regional service center directors, district directors, officers in charge in districts 33 (Bangkok, Thailand), 35 (Mexico City, Mexico), and 37 (Rome, Italy), and the Director, National Fines Office, may certify their decisions to the appropriate appellate authority (as designated in this chapter) when the case involves an unusually complex or novel issue of law or fact.(2) Notice to affected party. When a case is certified to a Service officer, the official certifying the case shall notify the affected party using a Notice of Certification (Form I-290C). The affected party may submit a brief to the officer to whom the case is certified within 30 days after service of the notice. If the affected party does not wish to submit a brief, the affected party may waive the 30-day period.

(3) Favorable action. The Service officer to whom a case is certified may suspend the 30-day period for submission of a brief if that officer takes action favorable to the affected party.(4) Initial decision. A  case within the appellate jurisdiction of the Associate Commissioner, Examinations, or for which there is no appeal procedure may be certified only after an initial decision is made.(5) Certification to A A U . A  case described in paragraph (a)(4) of this section may be certified to the AAU.(6) Appeal to Board. In a case within the Board’s appellate jurisdiction, an unfavorable decision of the Service official to whom the case is certified (whether made initially or upon review) is the decision which may be appealed to the Board under § 3.1(b) of this chapter.(7) Other applicable provisions. The provisions of § 103.3(a)(2)(x) of this part also apply to decisions on certified cases. The provisions of § 103.3(b) of this part also apply to requests for oral argument regarding certified cases considered by the AAU .
*  *  *  *  *5. Section 103.5 is amended by revising paragraph (a) to read as follows:
§ 103.5 Reopening or reconsideration.(a) M otions to reopen or reconsider in 
other than special agricultural worker 
and legalization cases.—(1) When file d  
by affected party.—(i) General. Except where the Board has jurisdiction and as otherwise provided in part 242 of this chapter, when the affected party files a motion, the official having jurisdiction may, for proper cause shown, reopen the proceeding or reconsider the prior decision.(ii) Jurisdiction. The official having jurisdiction is the official who made the latest decision in the proceeding unless the affected party moves to a new jurisdiction. In that instance, the new official having jurisdiction is the official having jurisdiction over such a proceeding in the new geographic location.(iii) Filing requirements. A  motion may be accompanied by a brief. It must be—(A) In writing and signed by the affected party or the attorney or representative of record, if any;(B) In triplicate if addressed to the Board, in duplicate if addressed to an immigration judge, without any copies if addressed to a Service officer;(C) Accompanied by the fee required by § 103.7 of this part;(D) Accompanied by a statement about whether or not the validity of the

unfavorable decision has been or is the subject of any judicial proceeding and, if so, the court, nature, date, and status or result of the proceeding;(E) Addressed to the official having jurisdiction; and(F) Submitted to the office maintaining the record upon which the unfavorable decision was made for forwarding to the official having jurisdiction.(iv) Effect o f motion or subsequent 
application or petition. Unless the Service directs otherwise, the filing of a motion to reopen or reconsider or of a subsequent application or petition does not stay execution of any decision in a case or extend a previously set departure date.(2) Requirements for motion to reopen. 
A  motion to reopen must—(i) State the new facts to be proved at the reopened proceeding; and(ii) Be supported by affidavits or other documentary evidence.(3) Requirements for motion to 
reconsider. A  motion to reconsider must—(i) State the reasons for reconsideration; and(ii) Be supported by any pertinent precedent decisions.(4) Deficient motion in Service case.— (i) Motion to reopen. A  Service officer considering a motion to reopen shall reject a motion as deficient and not refund any filing fee the Service has accepted when the motion does not state the new facts to be proved or when it is not supported by affidavits or other documentary evidence.(ii) Motion to reconsider. A  Service officer considering a motion to reconsider shall reject a motion as deficient and not refund any filing fee the Service has accepted when the motion does not state the reasons for reconsideration.(iii) Correction o f deficient motion. If the affected party corrects the deficiency within 60 days of rejection of a motion, the Service officer having jurisdiction shall act upon the original motion and make a decision on the merits of the case. There is no fee for correction of a deficient motion within 60 days of its rejection as long as the filing fee has already been paid and accepted by the Service.(5) Motion by Service officer.—(i) 
Service motion with decision favorable 
to affected party. When a Service officer, on his or her own motion, reopens a Service proceeding or reconsiders a Service decision in order to make a new decision favorable to the affected party, the Service officer shall combine the motion and the favorable decision in one action.
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which may be unfavorable to affected 
party. When a Service officer, on his or her own motion, reopens a Service proceeding or reconsiders a Service decision, and the new decision may be unfavorable to the affected party, the officer shall give the affected party 30 days after service of the motion to submit a brief. The officer may extend the time period for good cause shown. If the affected party does not wish to submit a brief, the affected party may waive the 30-day period.(i i i) Proceeding before Board or 
immigration judge. When a Service officer is the moving party in a proceeding before the Board or an immigration judge, a copy of the motion must be served on the affected party. The motion and proof of service must be filed with the official having jurisdiction. The affected party has 10 days from the date of service to submit a brief. This time period may be extended as provided in §§ 3.8(c) and 3.22(b) of this chapter.(6) Appeal to A A U from  Service 
decision made as a result o f a motion. A  field office decision made as a result of a motion may be appealed to the AAU only if the original decision was appealable to the AAU.(7) Other applicable provisions. The provisions of § 103.3(a)(2)(x) of this part also apply to decisions on motions. The provisions of § 103.3(b) of this part also apply to requests for oral argument regarding motions considered by the AAU.
* *  *  *  *Dated: A pril 26,1990.Gene McNary,
Commissioner, Immigration and 
Naturalization Service.[FR D oc. 90-11695 Filed 5-18-90; 8:45 am] 
BILLING CODE 4410-10-M

8 C F R  P arts 103 a n d  210a [INS No. 1201-90]RIN 1115-AB05
P o w e rs  a n d  D uties o f S e rv ic e  O ffice rs ; 
A va iia b iiity  o f S e rv ic e  R e c o rd s ; 
A d m is s io n  o r  A d ju s tm e n t o f S ta tu s o f 
R e p le n ish m e n t A g ricu ltu ra l W o rk e rs

a g e n c y : Immigration and Naturalization Service; Justice. 
a c t i o n : Final rule.
s u m m a r y : This rule amends part 210a of 8 CFR, to conform with section 210A of the Immigration and Nationality Act, established by the Immigration Reform and Control Act of 1986 (IRCA), Public Law 99-603, and makes related

conforming amendments to the existing part 103 of 8 CFR. This rule sets forth the criteria and procedures to be used to admit or adjust the status of replenishment agricultural workers (RAW) for temporary residence, should thefe be a determination that RAW workers are required.
EFFECTIVE D A TE: This rule is effective May 21,1990.
FOR FURTHER INFORMATION C O N TA C T: Janet M. Charney, Deputy Assistant Commissioner, Legalization Programs, Immigration and Naturalization Service, 425 I Street NW., Washington, DC 20536, 202-786-3658.
SUPPLEMENTARY INFORMATION: On July17,1989, an interim final rule with request for comments w'as published in the Federal Register at 54 FR 29875. A  second interim rule was published on September 1,1989, at 54 FR 36275, which revised certain provisions of the registration process and allowed further opportunity for comment on the July 17, 1989, interim rule. The comment period expired on October 2,1989. The Service received 13 comments, representing the view of employer and farmworker advocacy organizations, state and federal government agencies, members of Congress, and individuals.The Service believes that the widest range of opinions has been expressed throughout the development of this regulation and greatly appreciates these comments. Each has been considered and many commentors will see the effects of their comments in this rule.The supplementary information is arranged by subject areas which elicited comments regarding both the July 17, 1989, interim final rule and the September 1,1989, interim rule. In addition, several incidental changes have been made to better convey the intent of the Service in this rulemaking. The Service wishes to clarify that, unlike other programs created by IRCA which provided for temporary residence by merely meeting eligibility requirements, the RAW  program does not convey temporary residence as a matter of statutory entitlement. The purpose of the RAW  program is to provide additional seasonal agricultural workers to U.S. agricultural employers if needed to alleviate shortages of workers. This could occur if large numbers of aliens, who gained legal residence status in the Legalization or Special Agricultural Worker programs, left seasonal agricultural work to seek other types of employment.Registration periodPursuant to interim rules published in the Federal Register on July 17,1989, and

September 1,1989, the Service conducted a one-time only registration for the RAW  program beginning on September 1,1989. During the registration period, 610,700 aliens who believed they met eligibility requirements contained at § 210a.2 filed form 1-807, Request for Consideration as 
a Replenishment Agricultural Worker 
(RAW ), either by mail directly with the Service's central processing location, or through a participating Qualified Designated Entity (QDE). Therefore, the registrant pool for the RAW  program will consist of those aliens whose forms 1-807 were accepted for processing by the Service. The 610,7001-807 cards accepted for processing were sorted into four priority categories according to responses provided on the 1-807 card. The approximate distribution by priority category is: Group #1—Aliens in the United States claiming family preference to an IRCA legalized alien—84,800, Group #2—Aliens in the United States not claiming family preference to an IRCA legalized alien—447,500, Group #3—Aliens outside the United States claiming family preference to an IRCA legalized alien—-8,300, and Group #4— Aliens outside the United States not claiming family preference to an IRCA legalized alien—70,100. If and when a shortage number is determined by the Secretaries of the Departments of Agriculture and Labor, the petition process will begin with random selection and notification of aliens to be invited to file petitions for temporary resident status as a RAW, starting with registrants in Group #1.Section 210a.l(j) has been added to the rule to define the term "Registrant” as used by the Service in the postregistration period environment as an alien who: filed form 1-807, Request for 

Consideration as a Replenishment 
Agricultural Worker (RA W), with the Service during the registration period beginning September 1,1989, provided that the form 1-807 was filed according to regulations at § 210a.3, according to instructions provided with the form, and that the completed form was accepted by the Service for processing.Eligibility and Priority ConsiderationA  sugar producer and employer of H-2A cane cutters recommends that H - 2A workers should not be eligible for the RAW  program or, alternatively, that only those H-2A workers whose qualifying employment was in seasonal agricultural services should be eligible.It was argued that RAW  workers will not work in sugar cane because such work is not considered to be seasonal agricultural services which RAWs are


