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The meeting was held in the Board 
Room of the Federal Deposit Insurance
Corporation Building located at 550__
17th Street, NW., Washington, DC.

Dated: October 30,1990.
Resolution Trust Corporation.
John M. Buckley, Jr.,
Executive Secretary.
[FR Doc. 90-26115 Filed 10-31-90; 12:57 pm]
BIUINQ CODE 6714-01-M



Corrections

This section of the FED ERA L R EGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

7 CFR Part 246

Special Supplemental Food Program 
for Women, Infants and Children 
(WIC); Review of Food Packages

Correction

In proposed rule document 90-25129 
beginning on page 42858, in the issue of 
Wednesday, October 24,1990, make the 
following corrections:

1. On page 42857, in the third column, 
in the first full paragraph, in the second 
line from the bottom, ‘‘instruction” 
should read ‘‘introduction”.

2. On page 42858, in the first column, 
in the second full paragraph, in the first 
line, “Specially” should read 
“Specifically”; and in the 10th line from 
the bottom of the page, after “to” insert 
"the”.

3. On the same page, in the second 
column, in the second full paragraph, in 
the fifth line, after "of” insert "a”.

4. On the same page, in the third 
column, in the paragraph numbered 2, in 
the fifth and sixth lines, remove the 
phrase“(i.e., high nutrient to calorie rate) 
and bioavailable sources”; and the 
paragraph numbered 3, in the third, 
fourth and fifth lines, remove the phrase 
“and maximum monthly allotments of 
foods within each packages,”.

5. On page 42859, in footnote 2, in the 
second line, “100 milligrams" should 
read “10 milligrams”.
BILLING CODE 1505-01-0

Federal Register

Voi. 55, No. 213

Friday, November 2, 1990

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 90F-0297]

Anitox Corp.; Filing of Food Additive 
Petition

C orrection

In notice document 90-24564 beginning 
on page 42272, in the issue of Thursday, 
October 18,1990, make the following 
correction:

On page 42273, in the first column, 
under “s u p p l e m e n t a r y  in f o r m a t io n :”, 
in the 10th line, “to 2.65”, should read 
"to 2.64”.
BILLING CODE 1505-01-0

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[ ID-943-9CM214-11 ;ID!-05280]

Proposed Continuation of Withdrawal; 
Idaho

C orrection

In notice document 90-11484 beginning 
on page 20537 in the issue of Thursday, 
May 17,1990, make the following 
corrections:

1. On page 20537, in the second 
column, in the 24th line, "W 1/2W 1AE 
y*E%” should read “WVfeSWVi 
SEy4SEy4”.

2. On the same page, in the same 
column, in the 28th and 30th lines, 
“Kiwanas” was misspelled.

3. On the same page, in the same 
column, in the 21st line from the bottom, 
"EViNEViSWViSEVi" should read 
"Ey2NEy4swy4SEy4”.

4. On the same page, in the same 
column, in the fifth line from the bottom, 
delete the second comma (,).

5. On the same page, in the third 
column, in the 33rd line, "Sturgil” was 
misspelled.
BILUNG CODE 1506-01-D

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[NV-930-00-4212-14; N-45233]

Realty Action; Non-Competitive Safe of 
Public Lands in Clark County, NV

C orrection
In notice document 90-21629 

appearing on page 37979, in the issue of 
Friday, September 14,1990, make the 
following correction:

On page 37979, in the second column, 
in the second line, "SE 1/2NE1A” should 
read “SE%NEVi”.
BILLING CODE 1505-01-D

DEPARTMENT OF LABOR

Employment and Training 
Administration

Labor Surplus Area Classifications 
Under Executive Orders 12073 and 
10582; Annual List of Labor Surplus 
Areas

C orrection
In notice document 90-24751 beginning 

on page 42509, in the issue of Friday, 
October 19,1990, make the following 
corrections:

1. On page 42514, in the second 
column, in the 44th line, after “Saginaw 
City” insert "Saginaw Township”.

2. On page 42515, in the fifth column, 
in the 13th line, “Nobel” should read 
"Noble”.

3. On the same page, in the sixth 
column, in the 19th line, “Nobel” should 
read “Noble”.

4. On page 42517, in the third column, 
in the 14th line from the last, “Tutus” 
should read “Titus”.

5. On the same page, in the fifth 
column, under "WASHINGTON”, in the 
third line, "Beton” should read 
"Benton”.

6. On the same page, in the sixth 
column, in the 27th line from the bottom, 
“Beton” should read "Benton”.
BILLING CODE 1505-01-D
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Securities and
Exchange
Commission
17 CFR Part 2G0 et al.
Muitijurisdictional Disclosure and 
Modifications to the Current Registration 
and Reporting System for Canadian 
Issuers; Proposed Revisions to Rules 
and Forms and Request for Comments



SECURITIES AND EXCHANGE 
COMMISSION

17 CFR Parts 200, 210, 229, 230, 239,
240,249,260 and 269

[R e le a s e  No. 3 3 -6 8 7 9 ;  3 4 -2 8 5 6 1 ; 3 9 -2 2 5 4 ; 
IC -1 7 8 1 2 ; Inti S e r ie s  R e le a s e  No. 180 ; F ile  
No. S 7 - 1 9 - 8 9 ]

RIN 3 2 3 5 -A C 6 4

Multijurlsdictional Disclosure and 
Modifications to the Current 
Registration and Reporting System for 
Canadian Issuers

a g e n c y : Securities and Exchange 
Commission.
a c t i o n : Revised proposed rules, forms 
and schedules, proposed revisions to 
rules and forms and request for 
comment. ___________________

s u m m a r y : The Securities and Exchange 
Commission (the "Commission”) is 
publishing for comment revised 
proposed rules, forms and schedules 
intended to facilitate cross-border 
offerings of securities and continuous 
reporting by specified Canadian issuers. 
To remove unnecessary impediments to 
transnational capital formation, the 
multijurisdictional disclosure system 
would permit Canadian issuers meeting 
eligibility criteria to satisfy certain 
securities registration and reporting 
requirements in the United States by 
providing disclosure documents 
prepared in accordance with the 
requirements of Canadian regulatory 
authorities.

In connection with the 
multijurisdictional disclosure system, 
the Commission also is publishing for 
comment revisions to existing rules and 
forms to permit registration and 
reporting under the Securities Act of
1933 and the Securities Exchange Act of
1934 by Canadian foreign private issuers 
on an equal basis with all other foreign 
private issuers.
d a t e s : Comments should be received on 
or before December 15,1990.
ADDRESSES: Comments should be 
submitted in triplicate to Jonathan G. 
Katz, Secretary, Securities and 
Exchange Commission, 450 Fifth Street 
NW., Washington, DC 20549. Comment 
letters should refer to File No. S7-19-89. 
All comment letters will be available for 
public inspection and copying in the 
Commission’s Public Reference Room, 
450 Fifth Street NW., Washington, DC 
20549.
FOR FURTHER INFORMATION CONTACT: 
Anita Klein, Office of International 
Corporate Finance* Division of 
Corporation Finance at (202) 272-3248; 
David Sirignano and Catherine Dixon*

Office of Tender Offers, Division of 
Corporation Finance at (202) 272-3097; 
Michael Hyatte, Office of Chief Counsel 
Division of Corporation Finance at (202) 
272-2573; Robert Bayless, Office of the 
Chief Accountant, Division of 
Corporation Finance at (202) 272-2553; 
Nancy Sanow and Ethan Corey, Office 
of Legal Policy and Trading Practices, 
Division of Market Regulation at (202) 
272-2880; Securities and Exchange 
Commission, 450 Fifth Street N.W., 
Washington, DC 20549.
SUPPLEMENTARY INFORMATION: The 
Commission is proposing for comment 
revised new Forms F-7, F-8, F-9 and F—
10 under the Securities Act of 1933 (the 
"Securities Act”); revised new Form 40- 
F and revised new Schedules 14D—IF, 
14D-9F and 13E-4F under the Securities 
Exchange Act of 1934 (the “Exchange 
Act”); revised new Form T-5 under the 
Trust Indenture Act of 1939 (the "Trust 
Indenture Act”) and revised new Form 
F-X  under both the Securities Act and 
the Exchange Act. The Commission 
further is proposing revised new Rule 
467, changes to Rules 158,175,424 and 
502 and changes to Forms S-4, S-8, S - l l ,  
F - l ,  F-2, F-3 and F -4  under the 
Securities Act; new Rules 13a-3,13e— 
4(h), 14d-l(b), 14e-2(c), 15d-4, and 15d- 
5(c), changes to Rules 3al2-3(b), 3b-6, 
12g-3,12g3-2,13a-10,13a-16,15d-5(b), 
15d-10 and 15d-16, and changes to 
Forms 20-F and 6-K under the Exchange 
Act; revised new Rules 4d -l through 4d- 
8 and changes to Rule 0-11 under the 
Trust Indenture Act; changes to Rules 3 - 
01, 3-02,3-13, and 3-19 of Regulation S -  
X; changes to Rules 302, 402, and 404 of 
Regulation S-K; and changes to Rule 30- 
1(f) of the Commission’s Rules 
Delegating Functions to Division 
Directors, Regional Administrators and 
the Secretary of the Commission.

Table of Contents
I. Executive Summary
II. The Revised Multijurisdictional Disclosure

System
A  Overview
B. Securities Act Registration
1. Offerings by Substantial Issuers
a. Form F-10 Offerings
b. Offerings of Investment Grade Debt and 

Preferred Stock (Form F-9)
2. Exchange Offers and Business 

Combinations (Form F-8)
a. Exchange Offer Registration
b. Business Combination Registration
c. Proxy Regulation
d. Tender Offer Regulation Under the MJDS
e. Exchange Act Provisions Affecting the 

Activities of Participants in Tender and 
Exchange Offers

3. Rights Offers (Form F-7)
C. Exchange Act Registration and 

Reporting
1. Section 15(d) Obligations

2. Non-NASDAQ-Related Section 12(g) 
Obligations

3. Section 12(b) Obligations and NASDAQ- 
Related Section 12(g) Obligations

4. Revisions to Forms 40-F and 6-K
5. Proxy and Insider Reporting Obligations
D. Accounting Considerations
1. Reconciliation of Financial Statements
2. Auditing Standards
3. Auditor Independence Issues
E. Mechanics of the MJDS
1. Incorporation by Reference
2. Form F-X
3. Time of Filing
4. Effective Date
5. Shelf Offerings and Post-Effective 

Pricing Procedures
F. Exclusion of Investment Companies
G. Trust Indenture Act
H. Liability
I. The Canadian Multijurisdictional 

Disclosure System
J. Monitoring Efforts in Connection with the 

MJDS
III. Modifications to the Current Registration

and Reporting System for All Canadian 
Issuers

IV. State Securities Regulation.
V. Request for Comments
VI. Cost-Benefit Analysis
VII. Regulatory Flexibility Act Certification 
Vin. Table of Contents of Rule, Form and

Schedule Proposals and Changes
IX. Statutory Basis of Rule, Form and

Schedule Proposals and Rule and Form 
Changes

X. Text of Rule, Form and Schedule
Proposalsand Rule and Form Changes

I. EXECUTIVE SUMMARY

On July 24,1989, the Commission 
published for comment proposed rules, 
forms, and schedules that would have 
provided the foundation for a 
multijurisdictional disclosure system 
(“MJDS”) to facilitate cross-border 
securities offerings by certain Canadian 
issuers.1 The Ontario Securities 
Commission ("OSC”) and the 
Commission des valeurs mobilières du 
Quebec (“CVMQ") concurrently issued 
for comment proposals that would 
establish a MJDS in Canada.2 The MJDS 
would permit issuers to make public 
offerings and tender offers in Canada 
and the United States using disclosure 
documents prepared in accordance with 
home country requirements.

The MJDS is a hybrid of two 
approaches for enhancing the efficiency 
of multinational capital-raising: mutual 
recognition and harmonization of 
disclosure standards. While the 
multijurisdictional disclosure effort is 
based on the concept of mutual

1 Securities Act Release No. 6841 (July 24,1989) 
[54 FR 32226) (the “original proposal").

*  S e e  “Multijurisdictional Disclosure System- 
Request for Comments" at 12 O.S.C.B. 2919 (July 28. 
1909) and 20 Q.S.C. Bulletin No. 29, at 1 (July 21, 
1989).
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recognition, Canada was chosen as the 
first partner for the United States in part 
because of the similarities between the 
U.S. and Canadian investor protection 
mandates and disclosure requirements. 
The existence of a well-developed, 
sophisticated and reliable system for 
administering Canadian disclosure 
requirements also was critical, given the 
Commission’s reliance on Canadian 
definitions, procedures, application of 
disclosure standards, and day-to-day 
administration of those standards.

As originally proposed, the MJDS 
would have permitted certain Canadian 
issuers that, depending on the nature of 
the offering, met certain market value, 
public float and Canadian reporting 
history tests to register securities in the 
United States using disclosure 
documents prepared according to the 
requirements of Canadian regulatory 
authorities. In addition, in certain 
circumstances, specified Canadian 
issuers would have been permitted to 
use Such documents to satisfy U.S. 
periodic disclosure requirements, U.S. 
proxy requirements, Section 16 reporting 
requirements, and U.S. tender offer 
regulations regarding third-party and 
issuer exchange and cash tender offers 
(where a limited percentage of the class 
of securities were held of record by U.S. 
residents).

The Commission has reviewed the 
comments received on the original 
proposal,3 which were generally 
supportive but suggested refinements, 
and is proposing a revised MJDS for 
comment. The revised MJDS proposed 
today, like the original proposal, would 
permit single-jurisdiction regulation of 
certain securities offerings and 
continuous reporting obligations, so that 
cross-border securities offerings in the 
United States and Canada could be 
made more efficiently and at less 
expense. Like the original proposal, the 
reproposal would constitute a first step 
in that it is limited to large Canadian 
issuers or to certain types of offerings, 
rather than providing for 
multijurisdictional registration and 
disclosure for any offering by a 
Canadian issuer.

The reproposal would continue to 
cover registration of offerings by 
“substantial” 4 Canadian foreign private

’ Thirty-five comment letters on the original 
proposal were received. Those letters and a 
summary of the comments are available for public 
inspection and copying in File No. S7-19-89 at the 
Commission's Public Reference Room in 
Washington, DC.

4 In the context of investment grade debt and 
preferred stock, a “substantial" issuer is defined as 
one that meets the eligibility requirements for Form 
^ ’ including a market value of at least (CN) $180 
million in the case of certain convertible securities.

issuers and crown corporations.6 
Primarily because of concerns regarding 
exclusion of U.S. investors from such 
investment opportunities, registration 
also would continue to be permitted 
under the reproposal for certain rights 
and exchange offers by Canadian 
foreign private issuers and crown 
corporations.6 In addition, compliance 
with Canadian law would be deemed to 
satisfy the requirements of the Williams 
Act in the case of tender offers made for 
the securities of a Canadian issuer 
where less than 20 percent of the 
target’s securities are held by U.S. 
residents.

Under both the original proposal and 
the reproposal, to be eligible to register 
securities under the Securities Act in 
connection with the MJDS, a Canadian 
issuer generally would be required to 
have a three-year reporting history in 
Canada,7 and to be in compliance at the 
time of filing with the Canadian 
reporting requirements as administered 
by Canadian securities regulatory 
authorities. Issuers also would be 
required, except in the case of rights 
offerings, to meet tests of minimum 
market value or public float.

Continuous reporting under the 
reproposal differs from the original 
proposal in two limited ways. Under the 
reproposal, continuous reporting by use 
of home jurisdiction documents would 
be extended to substantial Canadian 
issuers who have reporting obligations 
arising from Securities Act registration

In the case of other securities, (CN) $360 million 
would be required to meet the designation as a 
“substantial” issuer.

* A Canadian crown corporation is a corporation 
all of whose common shares or comparable equity 
is owned directly or indirectly by the government of 
Canada or a province or a territory of Canada.

* Foreign issuers making rights or exchange offers 
frequently do not extend such offers to U.S. holders 
because they are unwilling to bear the costs and 
other obligations, of registering securities in the 
United States. To avoid filing a registration 
statement in the United States, Canadian exchange 
offerors may exclude U.S. shareholders or restrict 
them to receiving cash. U.S. holders of securities are 
thereby denied the opportunity to realize full value 
on their investments. In the case of exchange offers, 
investors are relegated either to selling into the 
market at less than the full tender offer 
consideration, and incurring transactional costs not 
imposed in the tender offer, or remaining minority 
shareholders subject to the risk of being “cashed 
out” in a subsequent merger or arrangement subject, 
to Canadian corporate law. In the case of rights 
offers, U.S. investors may be given cash which 
amounts to less than the market value of the right or 
may be excluded entirely.

’ In the case of rights offerings, business 
combinations and exchange offers, issuers would be 
required to have listed securities On The Montreal 
Exchange or The Toronto Stock Exchange for the 36 
months prior to the offering. Pursuant to Canadian 
rules, they thus would have been reporting to the 
OSC or CVMQ for that period. S e é  Securities Act 
(Ontario) (“OSA”) section 1(1 )(38); Securities Act 
(Quebec) (“QSA”) 68.

outside the MJDS. The information- 
supplying exemption from Exchange Act 
reporting requirements provided by Rule 
12g3-2(b) would be extended to cover 
Canadian issuers who have registered 
securities on MJDS forms.

As reproposed today, the scope of the 
MJDS would be extended in two 
significant ways. First, under the 
reproposal the MJDS would be extended 
in scope by eliminating one of the 
requirements for registration under the 
Securities Act on Form F-7. As 
originally proposed, securities to be 
offered in a rights offering could have 
been registered on Form F-7 only if less 
than 20 percent of the class of such 
securities were held of record by U.S. 
residents. No such ceiling on U.S. 
ownership would be imposed under the 
reproposal.

The other significant extension in the 
MJDS’s scope involves Form F-8, which 
only would have encompassed 
Securities Act registration involving 
exchange offers under the original 
proposal. Form F-8 has been expanded 
under the reproposal to cover 
registration of securities in connection 
with Canadian statutory amalgamations, 
mergers, arrangements and other 
reorganizations that require the vote of 
shareholders of the participating 
companies (‘‘business combinations”). 
With limited exceptions, registration on 
Form F-8 of such a transaction would be 
permitted if: The participants are 
Canadian-organized or incorporated; the 
predecessor participants 8 have been 
listed on The Montreal Exchange ("ME”) 
or The Toronto Stock Exchange (“TSE”) 
for 36 months, and each has a public 
float of (CN) $75 million; and less than 
20 percent of the class of the securities 
being registered by the successor would 
be held of record by U.S. residents other 
than U.S. affiliates,9 as if measured upon 
completion of the business combination. 
The information provided to Canadian 
regulatory authorities in satisfaction of 
the Canadian proxy requirements would 
be filed with the Commission under

8 Two Canadian companies wishing to engage in 
business combinations generally form a third 
company that will be the sole survivor upon 
completion of such business combination.

9 The Canadian definition of affiliate is proposed 
to be used. As defined under the MJDS, “affiliate” 
means any person who beneficially owns, directly 
or indirectly, or exercises control or direction over, 
more than 10 percent of the outstanding equity 
shares of the registrant. Thus, Canadian registrants 
Can identify their affiliates under the definition they 
are accustomed to applying. Adoption of the 
Canadian definition of “affiliate” for this purpose is 
neither intended to alter the definition of affiliate 
otherwise applied under the Securities Act nor to 
bear upon the interpretation, dr application of such 
definition;
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cover of Form F-8 in satisfaction of the 
Securities Act registration requirements.

In connection with the treatment of 
cash tender or exchange offers under the 
MJDS,10 revisions are proposed to clarify 
that the U.S. ownership threshold would 
be determined by reference to holdings 
of U.S. residents other than U.S. 
affiliates of the issuer. While the 
reproposal retains 20 percent as the U.S. 
ownership threshold, comment also is 
sought as to whether the 20 percent 
threshold should be raised to 40 percent 
(or, alternatively, to 33 or 25 percent), so 
long as the United States is not the 
single largest market for such class of 
securities.

The original proposal would have 
required compliance with the auditor 
independence rules of each Jurisdiction 
in which the offer was made. The 
reproposal would require the auditor’s 
compliance with U.S. independence 
rules only commencing with the audited 
financial statements for the most recent 
fiscal year included in the initial 
registration statement under the 
Securities Act or Exchange Act on a 
MJDS form. The ethics and 
independence standards of the home 
jurisdiction would be applicable with 
respect to financial statements relating 
to periods prior to such fiscal year 
(unless U.S. rules were previously 
otherwise applicable to such financial 
statements). U.S. independence rules 
would apply to audited financial 
statements for periods subsequent to 
such fiscal year which are contained in 
all MJDS Securities Act and Exchange 
Act registration statements and 
Exchange Act reports subsequently filed 
by the issuer.

The MJDS reproposed today would 
make clear that while it would not be 
available with respect to offers and 
spies of securities issued by investment 
companies registered or required to 
register under the Investment Company 
Act of 1940 (the “Investment Company 
Act“),11 it would be available to 
investment companies exempt from 
registration under the Investment 
Company Act. The original proposal 
would not have been available to any 
investment company, as defined in 
Section 3 of the Investment Company 
A c t1*

10 It should be noted that, in addition to tender 
offer regulation under the Exchange Act. Rules 10b- 
6 (17 CFR 240.10b-6j, 10b-7 (17 CFR 24ai0b-7). and 
10b-8 (17 CFR 240-10b-8) under the Exchange Act 
apply to offers or sales of securities pursuant to 
transactions covered by the MJDS reproposed 
today.

"U .S.C . 80a -l—B0a~52.
«U.S.C. SOa-3.

In addition to the modifications to the 
original proposal, the Commission is 
proposing revisions to existing rules dnd 
forms that would affect all Canadian 
issuers. The reproposal would eliminate 
existing restrictions imposed upon many 
Canadian foreign private issuers that 
prevent their use of Form 20-F to meet 
their Exchange Act registration and 
reporting obligations. Those Canadian 
issuers have been precluded by such 
restrictions from use of the 
Commission’s foreign integrated 
disclosure system under the Securities 
Act and the Exchange Act and 
effectively have been required to use the 
same Commission forms as U.S. issuers. 
Proposed revisions to rules and forms 
under those Acts would establish 
treatment equal to that of other foreign 
private issuers for all Canadian foreign 
private issuers registering and reporting, 
whether or not they do so under the 
MJDS. Additionally, as with foreign 
private issuers of all other foreign 
jurisdictions, all Canadian foreign 
private issuers would be exempt from 
the U.S. proxy requirements and from 
application of Section 16 of the 
Exchange Act.13

The Commission anticipates that 
shortly after publication of this 
reproposal the Canadian securities 
authorities will be publishing for 
comment a draft National Policy 
Statement that would propose a method 
for the implementation of the MJDS in 
Canada.14

While Canada is the first partner for 
the United States in this initiative, the 
MJDS was designed with the intention 
of mitigating difficulties posed by 
multinational offerings on a broader 
scale. In recognition that, 
notwithstanding the Commission’s 
efforts to accommodate U.S. offerings by 
foreign issuers, U.S. requirements 
continue to deter such entry into the 
U.S. securities markets, the Commission 
is continuing its work with securities 
regulators of other foreign jurisdictions 
with a view toward extending the 
multijurisdictional disclosure system.
II. THE REVISED 
MULTIJURISDICTIONAL 
DISCLOSURE SYSTEM
A. O verview

A s discussed below, each of the 
proposed Securities Act and Exchange 
Act MJDS forms has been refined to 
some degree. In addition, all of the

11 That exemption is currently available only to 
non-Canadian foreign private issuers and those few 
reporting Canadian foreign private issuers eligible 
to use the Commission Form 20-F by virtue of their 
limited activity in the U.S. capital markets. 

u See infra Section 11.J.

MJDS forms have been modified to 
indicate that only “Canadian foreign 
private issuers” 16 and Canadian crown 
corporations are eligible to rely upon the 
reproposaL The original proposal 
referred simply to Canadian issuers. The 
“foreign private issuer” definition 
performs the function of determining 
when non-governmental issuers, despite 
their incorporation or organization in a 
foreign country, ought to be viewed as 
U.S. issuers. Such issuers who do not 
meet the definition of “foreign private 
issuer” must use the same forms as U.S. 
issuers for purposes of registration and 
reporting under the Securities Act and 
Exchange A ct Comm enters are 
requested to address whether the shift 
in scope to foreign private issuers and 
crown corporations would exclude any 
group of Canadian issuers who should 
be able to use the MJDS.

B. S ecu rities A ct R egistration
The Securities Act rules in Regulation 

C mandating standards for the 
preparation and form of prospectuses 
would be inapplicable under the MJDS, 
unless otherwise specified in the MJDS 
forms.16 As clarified in the reproposal, 
however. Securities Act rules regarding 
other aspects of the U.S. sale of 
securities generally would apply. For 
example, requirements for prospectus 
delivery 17 would apply to MJDS 
offerings in the United States, as would 
safe harbor provisions relating to 
advertisements and other notices 
regarding MJDS offerings.18 In addition, 
publication of recommendations, 
opinions or other information with 
respect to a MJDS registrant or its 
securities would be permitted to the 
extent provided by Securities Act safe 
harbor rules.18

Reliance upon Securities Act rules 
other than those in Regulation C would 
be appropriate in connection with MJDS 
offerings unless the MJDS form specifies 
otherwise or the rule, by its terms, is 
inapplicable. Where appropriate, 
Securities Act rules are proposed to be

'* “Foreign private issuer” is defined in Rule 3b-4 
under the Exchange Act and Rule 405 under the 
Securities Act to include all foreign issuers other 
than (i) foreign governments, and (ii) foreign issuers 
with more than 50 percent of their outstanding 
voting securities held of record by U.S. residents 
who also have: U.S. citizens or residents making up 
a majority of their executive officers and directors; 
more than 50 percent of their assets located in the 
United States; or the business administered 
principally in die United States.

16 Certain exceptions to the waiver of rules under 
Regulation C have been noted in the MJDS forms.

17 See Rule 174,17 CFR 230.174.
•* See Rules 134.135 and 135A. 17 CFR 230.134. 

230.135 and 230.135A.
'•See Rules 138 and 139.17 CFR 230.138 and 

230.139.



Federal Register /  Vol. 55, No. 213 /  Friday, November 2, 1990 /  Proposed Rules 46291

amended to allow application to MJDS 
offerings.20

In light of the absence of requirements 
for such disclosure under Canadian law, 
each of the MJDS Securities Act 
registration forms has been revised to 
require information regarding 
indemnification provisions relating to 
directors, officers or controlling persons 
of the registrant.21 A statement 
regarding the Commission’s opinion that 
indemnification against Securities Act 
liabilities is against public policy and is 
therefore unenforceable also would be 
required.

As reproposed, all of the MJDS 
Securities Act registration forms under 
the reproposal also have been revised to 
permit registration by an issuer who is 
the product of a recent statutory 
business combination.22 Such issuers 
might have been ineligible to register 
under the MJDS as originally proposed 
due to the 36-month listing or reporting 
history requirement. To determine 
eligibility under the reproposal, the 
listing or reporting history of the 
registrant would be combined with each 
of its predecessor companies in turn. For 
example, if A had been reporting for 4 
years in Canada, and B had been 
reporting for 2 years in Canada, and A 
and B in a business combination formed 
C, which has been reporting for 1 year in 
Canada, C would be deemed to meet the 
three-year reporting history requirement. 
The one year of reporting by C when 
added to the reporting history of A and 
when added to the reporting history of B 
in each case would be 3 years or more.
If, however, either A or B had been 
reporting for under 2 years, C would not 
be deemed to satisfy the 3-year 
reporting history test. The listing or 
reporting history test would disregard 
any predecessor whose assets and 
income would contribute less than 20 
percent of the assets and income from 
the continuing operations before income 
taxes, extraordinary items and 
cumulative effect of a change in 
accounting principles of the successor 
registrant, as measured based on pro 
forma combination of the participating 
companies’ most recently completed 
fiscal years prior to the business 
combination.

See. e.g., proposed revisions to Rules 158 and 
175,17 CFR 230.156 and 230.175. Similarly. Rule 3b-8 
under the Exchange A ct 17 CFR 240.3b-6, and Rule 
(Ml under the Trust Indenture Act would be 
amended to allow reliance thereon by MJDS issuers. 

11 The newly required indemnification disclosure 
based on the requirements of Item 510 of 

Regulation S-K, 17 CFR 229.510.
12Such revisions would not apply with respect, 

'©registration on Form F-8  in connection with a 
business combination.

Comment is requested regarding the 
proposed method by which a newly- 
formed company resulting from a 
business combination is able to use the 
revised MJDS Securities Act forms. 
Should a minimum period of time during 
which the successor registrant has been 
listed or reporting be imposed? Should 
the listing or reporting period of the 
successor be added instead to the listing 
or reporting period of each predecessor, 
regardless of size, to determine 
satisfaction of the 36-month reporting 
history requirement? Should the 
threshold for disregarding listing or 
reporting histories of smaller 
predecessors be higher (e.g., 25 percent) 
or lower (e.g., 15 or 10 percent)? Should 
the revised measurement of the listing or 
reporting histories apply only to some of 
the MJDS Securities Act registration 
forms and, if so, to which ones?
1. Offerings by Substantial Issuers

a. Form  F-10 offerings. Offerings of 
any type of securities for cash or in 
connection with exchange offers or 
business combinations could be 
registered on proposed Form F-10 by 
"substantial” Canadian issuers. The 
eligibility requirements for use of Form 
F-10 in the reproposal would remain 
substantially as proposed. "Substantial” 
in the context of Form F-10 would 
include those issuers with a common 
stock market value of at least (CN) $360 
million and a public float 23 of (CN) $75 
million. Compliance for 36 months with 
Canadian continuous disclosure 
requirements would still be required of 
the registrant. In response to 
commenters* requests for clarification 
regarding the types of securities to be 
included in the market value and public 
float measurements, such tests would be 
based on the issuer’s equity shares 
under the reproposal,24 rather than the 
issuer’s common stock as originally 
proposed. In addition, the measurement 
of market value would differ slightly 
under the reproposal in that it could be 
computed as of a date within 60 days 
prior to the date of filing, rather than 
within 30 days as originally proposed.25

43 The market value of the “public float" is the 
market value of all outstanding equity securities 
owned by non-affiliates, and would be determined 
according to Canadian practice. In the MJDS, 
Canadian (but not U.S.) issuers would include non
voting common stock in the calculation of public 
float

*4 “Equity shares” would be defined to include 
common shares, non-voting equity shares, and 
subordinate or restricted voting equity shares, but 
would not include preferred shares.

45 Conforming changes in the measurement of 
market value have been made in other MJDS forms 
using a market value test See proposed Forms F-8, 
F-8 and 40-F. A date within sixty days is also used 
in existing Form S-3.

Comment is solicited regarding whether 
the measurement of market value within 
the last 60 days would present 
difficulties for any issuer and, if so, 
whether measurement should be made 
instead as of the end of the issuer’s last 
fiscal year.

In order to take account of the effect 
of a guarantee on investors’ evaluation 
of an issuer's securities, and in response 
to public comment, Form F-10 eligibility 
would be extended to the registration of 
non-convertible debt or non-convertible 
preferred securities of a Canadian- 
organized, majority-owned subsidiary. 
Where a Canadian parent satisfies the 
three-year reporting history, the (CN) 
$360 million market value and the (CN) 
$75 million public float tests, and fully 
and unconditionally guarantees the 
securities as to principal and interest (if 
debt) or liquidation preference, 
redemption price and dividends (if 
preferred securities), such a subsidiary 
would be deemed to meet such 
eligibility requirements.28

As originally proposed, banks 
registering securities on proposed Form 
F-10 would have been required to 
disclose additional industry-specific 
information prescribed by Securities Act 
Industry Guide 3.27 Upon further review 
of applicable Canadian law and reports 
by Canadian banks thereunder, it 
appears that sufficient disclosure would 
be required in Canada. The reproposal 
therefore would not require 
supplemental disclosure of any industry- 
specific information from Guide 3. 
Comment is solicited on the adequacy of 
the Canadian disclosure for banks.

b. O fferings o f  investm ent g rade d eb t 
an d p referred  s to ck  (Form  F-9). Form F - 
9, as initially proposed, would have 
permitted registration of offerings by 
substantial issuers of investment grade 
debt securities 28 or investment grade 
preferred stock, provided such securities 
either were not convertible or were 
convertible only after one year elapsed 
from the date of issuance. As generally 
defined in the United States, securities 
would have been "investment grade"

46 Similar treatment for registration of guaranteed 
securities is contemplated in existing Securities Act 
forms. See General Instruction I.A.6 of Form F-3, 
General Instruction LC. o f Form S-3, and General 
Instructions LG. of Forms S -2  and F-2.

47 Canadian banks and bank holding companies 
using Form F-10 would have been required to 
disclose in the prospectus die information set out 
under Item M.C., “Risk Elements." and Item IV.. 
“Summary of Loan Loss Experience” of Industry 
Guide 3.

48 It should be noted that where debt securities 
are to be offered pursuant to the system, a  trust 
indenture relating to such securities must be 
qualified under the Trust Indenture A c t See infra 
Section ILG.
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under the original proposal if, at the 
time of effectiveness of the registration 
statement, at least one nationally 
recognized statistical rating 
organization 29 had rated the security in 
one of its generic rating categories that 
signifies investment grade: typically the 
four highest rating categories.30 To 
provide for uniform treatment in Canada 
and the United States in connection 
with the MJDS, only the three highest of 
such rating categories would be 
recognized as signifying investment 
grade under the reproposal.31 Comment 
is requested regarding whether the four 
highest rating categories should be used 
to signify investment grade, whether or 
not the fourth highest rating is 
recognized in Canada as signifying 
investment grade.

As originally proposed, an issuer of 
eligible investment grade securities 
would have been required to be 
incorporated or organized under the 
laws of Canada or any Canadian 
province or territory, have a total 
market value for its common stock of at 
least (CN) $180 million, and have a 
public float of (CN) $75 million. As 
noted by commenters, Form F-9 as 
originally proposed would not have 
been available to captive finance 
subsidiaries, crown corporations and 
other wholly^owned subsidiaries due to 
their unique inability to meet the public 
float and market value tests. To avoid 
such a result, the. eligibility requirements 
for Form F-9 in the reproposal have 
been changed with respect to 
investment grade securities with no 
conversion right. When such securities 
are offered, the issuer would not have to 
meet the market value or public float 
tests to use Form F-9. The public float 
and market value tests would continue 
to apply to eligible convertible securities 
given the likelihood of publicly held 
equity. Form F-9 would continue to 
require in all cases that the issuer (or, in 
the case of guaranteed securities, its 
parent) have a 36-month reporting 
history.

^Nationally recognized statistical rating 
organization ("NRSRO") is used herein as that term 
is used in Rule 15c3-l{c)(2)(vi)(F) under the 
Exchange Act, 17 CFR 240.15c3-l(c)(2)(vi)(F). A 
rating agency organized in a country other than (he 
United States may seek a no-action position from 
the Commission with regard to its status as an 
NRSRO in the same manner as U.S. rating agencies. 
Information regarding that process may be obtained 
through the Office of Compliance and Financial 
Responsibility within the Division of Market 
Regulation.

*° There may be subcategories indicating relative 
standing within such categories.

81 To the extent the fourth highest rating category 
is recognized in the future by Canadian regulatory 
authorities as signifying investment grade under the 
M)DS, the Commission wduid.give parallel 
recognition.

Comment is requested regarding the 
deletion of the public float and market 
value tests for non-convertible 
securities.32 In place of the public float 
and market value tests, should an issuer 
have some minimum amount of debt 
securities or preferred equity securities 
outstanding in order to be eligible to use 
Form F-9 to register an offering of such 
securities, and, if so, what should such 
minimum amount be? Should 
convertible securities registrable on 
Form F-9 [i.e., securities convertible 
only after 1 year from issuance) be 
subject to the same test a3 non- 
convertible securities? In light of the 
deletion of the market value and public 
float tests, should the 36-month 
reporting requirement be changed to a 
36-month listing requirement (as in 
Forms F-7 and F-8) for non-convertible 
investment grade securities?

In a parallel fashion to Form F-10, 
Form F-9 has been expanded to allow 
its use by certain issuers of guaranteed 
securities. A majority-owned subsidiary 
issuing non-convertible, Form F-9- 
eligible securities would not have to 
satisfy the 36-month reporting 
requirement if  its parent does and its 
parent fully and unconditionally 
guarantees the securities.

2. Exchange Offers and Business 
Combinations (Form F-8)

a. E xchange o ffe r  registration . As 
originally proposed, Form F-8 would 
have been available solely for exchange 
offers 33 that are primarily Canadian in 
character, in which the securities being 
registered would be all or a portion of 
the consideration offered, less than 20 
percent of the securities of the target 
class was held of record by U.S. 
residents, and the aggregate market 
value of the public float of the 
registrant’s common stock equaled or 
exceeded (CN) $75 million.34 Registrants

82..Form 40-F has been revised to allow 
satisfaction of reporting obligations in connection 
with non-convertible F-9-eligible securities without 
reference to a puhlic float or market value test. 
Comment is accordingly requested as to whether a 
Canadian issuer should be permitted to meet 
Exchange Act reporting obligations in connection 
with non-convertible investment grade debt or non- 
convertible preferred stock by filing home 
jurisdiction documents without being required to 
meet any size test.

88 “Exchange offers,” as the term is used in the 
MJDS, would not include exchange offers 
undertaken to accomplish a business combination.

84 Exchange offer securities also could be 
registered on Form F-6 or F-10 if the offeror were 
eligible to usd such forms, without regard to the 
number of shares held by U.S. residents. See 54 FR 
at 32242, n.183. Unlike Form F-8  registered offerings, 
however, Exchange Act tender offer requirements in 
connection with an exchange offer registered on 
Form F-9 or F-10 because the U.S. ownership 
threshold of Form F-8 is exceeded dould not be

also would have been required to have 
their securities listed on the TSE or the 
ME for the 36 months immediately 
preceding the offering. Except as noted 
below, those requirements would remain 
unchanged in the reproposal.

Comment is solicited with respect to 
both exchange offer and business 
combination requirements regarding 
whether a 36-month listing of a class of 
securities on the Vancouver Stock 
Exchange (“VSE”) and membership on 
the VSE Senior Board should be added 
as an alternative to the 36-month listing 
on the ME or TSE. In addition, comment 
is requested regarding whether the 36- 
month listing requirement should be 
changed to a requirement for a 36-month 
reporting history with any securities 
commission or equivalent regulatory 
authority in Canada.

As discussed more fully below in 
connection with tender offers,35 
commenters have suggested that the 20 
percent ceiling for U.S. record 
ownership of securities be raised or 
eliminated. The Commission is 
considering raising the threshold for 
reliance on Canadian tender offer 
regulation up to a level of 40 percent. 
Assuming the Commission determines to 
raise the tender offer threshold, 
comment is solicited as to the 
appropriateness of raising the threshold 
level for use of Form F-8 to an 
equivalent level. Given the lack of 
reconciliation of financial statements to 
U.S. generally accepted accounting 
principles, should the Form F-8 
threshold remain at 20 percent 
notwithstanding a change in the MJDS 
tender offer threshold? What would the 
relative costs and benefits be to those 
exchange offerors that, because of the 
existence of two separate ownership 
thresholds or otherwise, would be able 
to comply with U.S. tender offer rules 
under the MJDS by satisfying Canadian 
tender offer requirements, but would be 
ineligible to use a MJDS form to meet 
U.S. securities registration requirements 
by using Canadian disclosure 
documents?

Commenters on the original proposal 
noted the difficulty Canadian affiliates 
of U.S. corporations may encounter in 
satisfying the U.S. record ownership 
requirements applicable to exchange 
offers conducted under the MJDS. 
Canadian companies controlled by a 
single majority U.S. shareholder would 
be unable to use the MJDS for such 
offers, even where a minimal amount of 
securities otherwise was held publicly in

satisfied by use of proposed Schedules 14D-1F or 
13B-4F.

i88See i n f r a  section II.B.2.d.
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the United States.36 This result would 
appear to undermine the Commission’s 
intent to ensure full participation by U.S. 
residents who own only a small 
percentage of all Canadian securities 
sought in a cross-border offer. 
Accordingly, in the reproposal, the 
percentage threshold would be 
calculated by reference to that 
percentage of the issuer’s securities held 
of record by U.S. residents other than 
U.S. affiliates of the issuer.31 Comment 
is requested on the appropriateness of 
using such a modified public float test.

The reproposal also has been revised 
to clarify that, in measuring the 
percentage of the class of securities held 
in the United States, securities 
convertible into or exchangeable for 
securities of such class are not included. 
Comment is requested as to the 
appropriateness of excluding those 
types of securities.

b. B usiness com bination  registration , 
Under the reproposal, Form F-8 would 
be expanded to allow registration in 
connection with business 
combinations.38 When securities are 
part of the consideration in such a 
business combination, generally an 
exemption is granted from the 
prospectus requirements under 
Canadian law in light of the disclosure 
provided in the information circular 
required by Canadian proxy solicitation 
rules.39 Under existing rules, Ontario 
does not set forth specific disclosure 
requirements for such circular, but does 
require the transaction to be described 
“in sufficient detail to permit security 
holders to form a reasoned judgment 
concerning the matter." "S u ch  rules 
refer to prospectus and takeover bid 
forms for guidance as to materiality. 
Quebec’s rules are similar to Ontario’s 
rules, although Quebec requires 
clearance or non-objection from the 
CVMQ as a condition to the prospectus 
exemption.41 Other provinces and 
territories also have requirements 
similar to the Ontario rules.

Canadian securities regulators have 
Indicated that they will take action in 
order to require prospectus-level

*Bul see infra n.49.
Canadian securities regulators propose to adopt 

a similar approach with respect to predominantly 
u-S. tender and exchange offers qualifying under 
the MJDS. In calculating the percentage threshold 
K n c  of * ecuritie* subject class held of record
y U.S. non-affiliates divided by total number of 

outstanding securities of the subject class), the 
»U"i j  0 *  8ecuriHe8 held by affiliates would not be 
excluded from the denominator, or total number o f 
outstanding securities of the subject class.

e S-< Business Corporations Act, 1982 
lUntario) Sections 173-178,181-182.

**Sèe OSA Sections 71(1 $ )  and 85.
See OSC Form 30, Item 11.

41 See QSA Section 50.

disclosure in information circulars used 
for such business combinations. 
Contingent upon such action being 
taken, the Commission is proposing to 
recognize the adequacy of Canadian 
disclosure in the information circulars 
by allowing use of Form F-8 (or Form F - 
10 where the requirements are satisfied) 
in such cases to satisfy Securities Act 
registration requirements.42 All 
information circulars and other 
disclosure documents required to be 
delivered by companies participating in 
business combinations to 
securityholders whose votes are being 
solicited in connection therewith would 
be filed under cover of Form F-8 and 
delivered to securityholders in the 
United States.

Proposed eligibility requirements for 
use of Form F-8 in connection with such 
business combinations are similar to the 
F-8 exchange offer requirements. Each 
company participating in the business 
combination would have to be 
incorporated or organized in a Canadian 
jurisdiction and be a foreign private 
issuer or a crown corporation. Each 
company participating in the business 
combination, other than the registrant, 
would be required to have had a class of 
its securities listed on the ME or TSE for 
36 months prior to filing the Form F-8.43 
Each participating company, other than 
the registrant, would also be required to 
have a public float of at least (CN) $75 
million. In addition, as in the case of 
exchange offers on Form F-8, the 
securities to be registered in connection 
with a business combination must be 
offered to U.S. residents upon the same 
terms and conditions as offered to 
residents of Canada.

In order to allow  the use of Form  F -8  
for second-step business com binations 
occurring after an  exchange offer, a  
participating com pany w hose equity 
shares w ere the subject of an  exchange  
offer registered on Form  F -8 , Form  F -9  
or Form  F -1 0  that term inated during the 
last six m onths would be presumed to 
satisfy the public float test if such test 
w as satisfied by the participating

42 Reliance on the reproposal to satisfy the 
Securities Act registration obligations in connection 
with business combinations would not eliminate an 
issuer’s obligation to File a Schedule 13E-3, if such 
business combination involved a “going private" 
effect within the meaning of Rule 13e-3, or to satisfy 
other Exchange Act requirements. See infra 
Sections II.B.2.d.-e. Also, Rule 10b—6 under the 
Exchange Act would continue to apply to an offer 
and sale of securities pursuant to a business 
combination "that is distinguished from ordinary 
trading transactions by die magnitude o f the 
offerings and the presence of special selling efforts 
and selling methods." Rule 10b-8(cK5). 17 CFR 
240.10b-6(cK5). See Securities Exchange Release 
No. 19565 {March 4,1983) (48 F R 10628). S e e  i n f r a  

Section II.B.2.6.
43 See s u p r a  n.34.

company immediately prior to 
commencement of the exchange offer.44 
Otherwise, the reduction in the 
participating company's public float 
resulting from the exchange offer might 
prevent the satisfaction of the public 
float test for purposes of the second-step 
business combination. Comment is 
solicited regarding whether six months 
is an appropriate measure to ensure that 
the exchange offer and the subsequent - 
business combination are part of a 
single transaction.

Eligibility for Form F-8 in terms of 
U.S. shareholdings would be assessed 
on the basis of securities to be offered 
by the successor registrant; where less 
than 20 percent of the class of securities 
to be offered by the successor registrant 
would be held of record, as if measured 
upon completion of the business 
combination, by U.S. residents other 
than U.S. affiliates of the registrant,
Form F-8 would be available. Comment 
is solicited on whether the 20 percent 
threshold for business combinations 
should be raised if the threshold is 
raised for exchange offers on Form F-8. 
Under the reproposal, the calculation of 
U.S. record holders would be made as of 
a participant’s last fiscal quarter or, if 
such quarter ended within the last 60 
days, as of the participant’s preceding 
quarter. Comment is requested regarding 
whether such calculation should be 
made instead as of a particular date 
within the last 60 days, and whether all 
participants should use the same date 
for calculation.

In order not to preclude use of the 
MJDS when a smaller participant is 
participating in a business combination, 
Form F-8 would not impose a public 
float or listing requirement on a 
participating company if its assets and 
income, respectively, would contribute 
less than 20 percent of the successor 
registrant's total assets and income from 
continuing operations before income 
taxes, extraordinary items and 
cumulative effect of a change in 
accounting principles, as measured 
based on pro forma combination of the 
participating companies’ most recently 
completed fiscal years. Comment is 
solicited regarding whether the 20 
percent limitation reflects a contribution 
small enough to justify disregarding 
such requirements. Should the 
percentage instead be lower (for 
example, no more than 10 percent or 15 
percent), or higher (for example, no 
more than 25 percent)? Should the test 
be based on a measurement other than

44 Form F-10 has been revised similarly to allow 
far its use in connection with second-step business 
combinations.
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the total assets and income test 
described above? Should the test be 
based on a comparison of the sizes of 
the predecessor companies, rather than 
the contribution to assets and income 
based on a pro forma combination of the 
participating companies? Alternatively, 
should the public float and listing 
requirements be applied to all 
participants, whether or not small 
participants are involved in the business 
combination?

Registrants participating in business 
combinations who are ineligible to use 
Form F-8 because, for example, the 
limitation on securities held by U.S. 
residents would be exceeded, may 
register on Form F-10 if each participant 
accounting for more than 20 percent of 
assets or income meets the Form F-10 
eligibility requirements. Amendments 
have been made to Form F-10 to 
accommodate business combinations, as 
well as exchange offers. 45 Unlike Form 
F-8, however, Form F-10 would require 
a reconciliation of both historical and 
pro forma statements to U.S. GAAP. 
Comment is requested on the extension 
of Form F-10 to business combinations. 
Comment is also requested as to 
whether a reconciliation should be 
required for a business combination 
registered on Form F-10 because the 
U.S. shareholdings threshold has been 
exceeded.

c. Proxy regulation. Any solicitation 
of U.S. shareholders involved in the 
offer and sale of securities registered on 
Form F-8, whether in connection with a 
business combination or an exchange 
offer, would be exempt from Exchange 
Act proxy information and filing 
requirements pursuant to proposed 
revisions to the foreign private issuer 
exemption ru le .46

d. T ender o ffe r  regulation  under the 
MJDS. Offerings under proposed Form 
F-8 also raise the question of the need 
for compliance with the U.S. regulatory 
scheme relating to tender offers.47 As 
proposed, the MJDS would have enabled 
any cash tender or exchange offer that 
was primarily Canadian in character to 
comply with the provisions of the 
Williams Act by meeting applicable 
Canadian tender offer requirements.48

44 While amendments to Form F-9 have been 
made under the reproposal in contemplation of its 
use in connection with exchange offers, since 
business combinations generally would not involve 
F-0-eligible securities, no parallel amendments have 
been made for business combinations.

“ See infra Section III for a detailed discussion of 
the revisions. See also proposed Rule 3al2-3(b).

47 It should be noted that Rule 10b-4 under the 
Exchange Act (17 CFR 240.l0b-4) applies to tender 
or exchange offers undertaken pursuant to the M]DS 
reproposed today.

44 As such, the M)DS is one of a number of 
Commission initiatives designed to ensure the

Pursuant to amendments proposed to 
the Commission’s tender offer rules and 
schedules, third-party and issuer tender 
offer filings in connection with offers 
made in both jurisdictions for a class of 
securities of a Canadian issuer, less 
than 20 percent of which was held of 
record by U.S. residents, would have 
been permitted to proceed in the United 
States in accordance with all relevant 
Canadian federal, provincial and 
territorial rules and regulations, 
provided the offer were extended to all 
holders of the class of securities in the 
United States and Canada and the 
transaction itself were covered by and 
not exempt from substantive provisions 
of Canadian law governing the terms 
and conditions of the offer. In the case 
of an exchange offer conducted within 
the framework of thé MJDS, a Canadian 
bidder or issuer also would have been 
required to register the securities either 
on Form F-8 or another appropriate 
Securities Act form.

Commenters addressing the tender 
offer issues have focused primarily on 
the appropriateness of the 20 percent 
limitation to be imposed on U.S. record 
ownership, the method for calculating 
this percentage, and the effect of 
discretionary exemptive orders granted 
by Canadian securities regulators. Upon 
consideration of the comments 
submitted, the following revisions are 
being proposed.

As with Form F-8, the Commission 
proposes that the percentage limitation 
set forth in the MJDS tender offer rules 
and schedules 49 be calculated by

inclusion of U.S. securityholders in foreign-based 
tender and exchange offers without compromising 
fundamental securityholder protections mandated 
by the federal securities laws. Most recently, the 
Commission issued a release soliciting public 
comment on a conceptual approach to encouraging 
foreign bidders to extend multinational tender and 
exchange offers to their U.S. securityholders on the 
basis of foreign disclosure, procedural and 
accounting requirements, where such 
securityholders own a small percentage of the 
securities subject to the offer. See Concept Release 
on Multinational Tender and Exchange Offers, 
Securities Act Release No. 6866 (June 6,1990) (55 FR 
23571). Other Commission initiatives addressing the 
exclusion of U.S. securityholders from international 
tender and exchange offers include ongoing efforts 
by the Commission to administer its rules in a 
flexible manner, on a case-by-case basis, to 
accommodate foreign tender offer rules and ; 
practices while assuring to the extent feasible both 
the equal treatment of U.S. and foreign investors 
and the provision to U.S. investors of the basic 
protections of the Williams Act regulatory scheme; 
and vigorous assertion of U.S. regulatory 
jurisdiction where available and appropriate to 
protect U.S. investors.

‘•Proposed Rules 14d-l(b), 13e-4(h); General 
Instruction I.A. to Schedules 14D-1F and 13E-4F.

reference to securities held of record by 
U.S. residents other than U.S. affiliates 
of the issuer. Canadian securities 
regulators propose to adopt a similar 
approach under their respective tender 
offer rules with respect to 
predominantly U.S. tender and exchange 
offers qualifying under the MJDS.

Several commenters have urged 
relaxation or elimination of the 20 
percent ceiling proposed for U.S. record 
ownership in connection with tender 
and exchange offers to be covered by 
the MJDS.50 Although the reproposal 
retains the proposed 20 percent 
limitation, the Commission will consider 
the appropriateness of raising the 
ownership threshold. Comment 
therefore is sought on the costs and 
benefits of establishing an ownership 
threshold of 40 percent of the subject 
class of securities held by U.S. residents 
unaffiliated with the issuer, so long as 
the United States is not the largest 
market for such securities. Alternatively, 
should the threshold be raised only to 25 
or 33 percent of the subject class held by 
non-affiliated U-S. residents? Whether 
or not the United States would be 
deemed the largest market for the 
subject securities would be determined 
by reference to the relative trading 
volume of the securities in the United 
States, Canada and any other world 
market on which the securities are 
traded. More specifically, the United 
States would be regarded as the largest 
market for securities subject to a MJDS 
tender or exchange offer where the 
securities exchanges and inter-dealer 
quotation systems in this country in the 
aggregate constitute the single largest 
market for the subject class of securities 
in the shorter of the offeree’s prior fiscal 
year or the period since the offeree’s 
incorporation.51

Commenters have pointed out that, 
under the proposal, an issuer or third- 
party bidder competing with an initial 
offer launched under the MJDS might be 
unable to avail itself of the advantages 
of filing a single set of home-jurisdiction 
disclosure documents, given the risk that

80 As discussed ip the original proposal (54 FR at 
32238-39) this level of equity ownership! was 
suggested based on the Commission’s observation 
that, where less than 20 percent of a class of 
securities to which an offer related is.held of record 
by U.S. residents, Canadian issuers generally And 
that the benefits of extending primarily Canadian 
offers into the United States are Outweighed by the 
costs of compliance with applicable U.S. securities 
regulations. Selection of this ownership threshold is 
not indicative, however, of any belief on the part of 
the Commission that it may lack the jurisdiction to 
compel extension into the United States of a 
predominantly Canadian offer in thé event less than 
20 percent of the subject securities is held of record 
by U.S. residents.

M Compare Rule 902(n) of Regulation S.
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the prescribed threshold might be 
exceeded due to arbitrage activity and 
other share transfers triggered by the 
initial offer. To address this concern, the 
reproposal provides that the date of the 
first bid made under the MJDS would be 
determinative of U.S. record ownership 
for all subsequent, competing bids. The 
operative date for determining U.S. 
ownership in connection with the first 
bid will continue to be either the end of 
the issuer’s last quarter or, if such 
quarter terminated within 60 days of the 
filing date, as of the end of the issuer’s 
preceding quarter.52Proposed Schedules 
14d-lF and 13e—4F and Form F-8 have 
been revised to stipulate that a bidder or 
issuer that commences an offer during 
the pendency of an earlier offer 
conducted under the MJDS would 
determine the percentage of the class of 
subject shares held by unaffiliated U.S. 
recordholders as though the subsequent 
offer were filed on the same date as the 
initial third-party or issuer offer already 
in progress.

Commenters also questioned how, 
particularly in an unsolicited bid 
situation, the bidder would be able to 
ascertain the level of U.S. record 
ownership. In light of these comments, 
the reproposal would create a safe 
harbor that would afford third-party 
bidders commencing an unsolicited offer 
the benefit of a conclusive presumption 
that U.S. record ownership of the 
subject class of securities does not 
exceed the prescribed level, unless the 
aggregate trading volume of that class in 
the U.S. markets in the prior 12 months 
exceeded its aggregate trading volume 
in Canadian markets, or unless 
documents publicly filed by the issuer 
with Canadian or U.S. securities 
regulators within 18 months of the 
commencement of the offer disclose that 
U.S. persons held more than the 
threshold amount of subject securities, 
or the offeror otherwise possesses such 
knowledge. 53 Comment is sought on the 
appropriateness of the proposed safe 
harbor; specifically, is the presumption 
too broad with respect to a 20 percent 
threshold, when triggered, so long as the 
U.S. market does not exceed the 
Canadian market? Should the bidder be 
required in addition to certify that, after 
reasonable investigation, it believes that 
less than 20 percent of the target's 
shares is held in the United States?

An important condition to use of the 
MJDS to effect cross-border tender and 
exchange offers would be the non
availability of a transactional exemption 
*r* the home jurisdiction. By way o f .

M S e e  54 FR at 32239.
63 No,e to proposed Rule 14d-l(b).

illustration, the Commission noted in the 
proposing release that an exempt 
takeover or issuer bid conducted on the 
TSE or ME would be governed by the 
Williams Act and the rules thereunder, 
since such a bid would not be regulated 
by Canada’s federal, provincial or 
territorial securities laws. 54 
Nonetheless, as a commenter suggested, 
a grant of a discretionary order 
exempting a Canadian bidder or issuer 
from one or more of the applicable 
takeover rules, rather than a blanket 
transactional exemption, should not 
disqualify p er se  that bidder or issuer 
from proceeding under the MJDS with a 
tender or exchange offer in the United 
States. A bidder’s obligation to comply 
with all provisions of the Williams Act 
in the event a Canadian exemptive 
order is granted with respect to a cross- 
border offering will be determined on a 
case-by-case basis by Commission order 
entered by the Division of Corporation 
Finance (or, in the case of an issuer 
tender offer, the Division of Market 
Regulation) pursuant to delegated 
authority, based upon a determination 
whether, in light of the exemption from 
Canadian regulatory provisions, 
application of the Williams Act is 
necessary or appropriate to protect the 
public interest.58 All requests for entry 
of such orders with respect to routine 
matters would be resolved on an 
expedited basis either on the day of the 
Commission’s receipt of the request or 
the following business day, and would 
be granted in the ordinary course. A 
Commission order would not be 
necessary if the offer remains fully 
subject to the laws or regulations 
governing tender offers of Canada or 
any one of its provinces or territories. 
Commenters are invited to address the 
feasibility of this approach.

Modifications to proposed Rule 14e- 
1(b) have been made to clarify that 
tender offers, including issuer tender 
offers, that are subject only to section 
14(e) of the Exchange Act and 
Regulation 14E, but otherwise would 
satisfy the requirement of proposed 
Rules 13e-4(h) and 14d-l(b) with respect 
to the percentage of the Canadian target 
shares held in the United States, can 
take advantage of the MJDS without the 
necessity of filing any schedule or

84 Proposing Release at n.195 and accompanying 
text.

88 The Commission is proposing an amendment to 
Rules 30-1 (f) and 30-3(a)(35) of its Rules of 
Delegating Functions to Division Directors, Regional 
Administrators and the Secretary of the 
Commission (17 CFR 200.30^1 (f) and 200.30-3(a)(35)) 
to provide for delegation of this authority to the 
Division of Corporation Finance or the Division of 
Market Regulation.

offering documents with the 
Commission.

e. Exchange A ct Provisions A ffecting 
the A ctivities o f Participants in Tender 
and Exchange Offers. Canadian 
procedures permit participants in 
transactions contemplated by proposed 
Form F-8 and Schedules 14D-1F and 
13E-4F to engage in certain activities 
that are prohibited by Rules 10b-6 86 
and 10b-13.57 In connection with the 
original proposal, the Commission 
requested comment regarding proposed 
no-action positions with respect to such 
Rules. The contemplated no-action 
positions would have applied solely to 
exchange and tender offers on Form F-8 
and Schedules 14D-1F and 13E-4F, and 
would have permitted securities 
purchases in Canada under certain 
conditions. 88 The Commission is 
reproposing the no-action positions and 
solicits additional comment on them.59

3. Rights Offers (Form F-7)

Form F-7 would be used by Canadian 
issuers making rights offerings in the 
United States,60 To be eligible to use 
Form F-7 under the original proposal, 
the issuer would have to have been 
incorporated in Canada, and have had a 
class of securities listed on the TSE or 
the ME for the 36 months immediately

86 Rule 10b-6 generally prohibits a distribution 
participant from, directly or indirectly, bidding for 
or purchasing, or attempting to induce others to 
purchase, the securities in distribution or any 
security of the same class and series or any right to 
purchase such security (“related securities”), until 
the participant's role in the distribution has 
terminated.

8T Rule 10b-13 prohibits a person who is making a 
cash tender offer or exchange offer for any equity 
security from, directly or indirectly, purchasing or 
making any arrangement to purchase such security 
(or any other security which is immediately 
convertible into or exchangeable for such security) 
otherwise than pursuant to the tender offer or 
exchange offer, from the time of announcement of 
the offer until its expiration, including any 
extensions thereof.

88 See 54 FR at 32244, n.211 and accompanying 
tex t

88 The no-action positions as reproposed would 
permit: (1) with respect to cash tender offers, 
purchases of the securities which are the subject of 
the offer and any other security that is immediately 
convertible into or exchangeable for such security 
(“target securities"); and (2) with respect to 
exchange offers, purchases of target securities and 
bids for and purchases of the securities offered by 
the bidder or issuer (“offered securities”), and any 
security of the same class and series or any right to 
purchase any such offered securities (collectively, 
“subject securities”).

80 The securities to be registered on Form F-7 
would be those issuable upon the exercise of rights. 
The rights themselves generally are not required to 
be registered based on a “no-sale" theory. Cf. 
Securities Act Release No. 929 (July 29,1930) (11 FR 
10957). If the rights were required to be registered, 
the issuer would be permitted to register them on 
Form F-7.



46296 Federal Register / Vol. 55, No. 213 / Friday, November 2, 1990 / Proposed Rules

preceding the offering.61 Those 
requirements remain in the reproposal. 
Comment is requested regarding 
whether a 36-month listing of a class of 
securities on the Vancouver Stock 
Exchange ("VSE”) and membership on 
the VSE Senior Board should be added 
as an alternative to the 38-month listing 
on the ME or TSE.

To exclude major financings, the 
original proposal would have provided 
that an eligible offer could not increase 
the capital of the class of securities 
offered by more than 25 percent. That 
percentage test was based upon the 
Canadian regulatory formulation of 
rights offerings that are exempt from 
prospectus requirements. To parallel 
Canadian requirements, the percentage 
test in the reproposal has been changed 
to measure whether the number of the 
outstanding securities of the class to be 
issued upon exercise of the rights or, in 
the case of debt, the principal amount of 
the outstanding long-term debt of the 
issuer (or a class of securities into which 
such securities are convertible) would 
increase by more than 25 percent if all 
rights issued as part of the same offering 
and within the last 12 months were 
exercised (and, if applicable, all such 
securities were converted).

As with exchange offers on Form F-8, the 
original proposal would have provided that 
U.S. residents must hold of record 62 less 
than 20 percent of the class of securities to 
which the rights offering related. Commenters 
suggested that the 20 percent ceiling be 
eliminated or at least increased. To permit 
U.S. investors in Canadian issuers with a 
larger percentage of U.S. shareholders to 
obtain the benefit of participation in a rights 
offering, particularly since investors already 
holding the securities can be expected to 
make a further investment based on the same 
type of information on which they relied 
when they bought the securities previously, 
the Commission has deleted the 20 percent 
threshold requirement.** Comment is 
solicited regarding such deletion.

To preclude a public offering being 
made indirectly to new investors by an 
issuer not eligible to make such an 
offering, the original proposal would 
have provided that the rights issued in 
connection with Form F-7 could not be 
transferable to U.S. residents.64 That

91 Pursuant to the securities laws of Ontario or 
Quebec, such issuers thus would have three-year 
reporting histories with the OSC or CVMQ. S e e  

O S A  s e c t i o n  1 ( 1 ) ( 3 8 ) ;  Q S A  § 6 8 .

92 S e e  Rule 12g5-l (17 CFR 240.12g5-l).
93 When more than 50 percent of the issuer's 

outstanding voting securities is held of record by 
residents of the United States, however, the issuer 
may not be a foreign private issuer eligible to use 
the MjOS. S e e  Rule 405 under the Securities Act. 17 
CFR 230.405.

94 The underlying securities, however, could be so
transferable. s

requirement would be retained under 
the reproposal. In response to comments 
regarding whether that requirement 
would preclude transfers outside the 
United States, Form F-8 has been 
revised to clarify that the prohibition on 
transferability to U.S. residents would 
not preclude resales of such rights 
outside the United States in accordance 
with Rule 904 of Regulation S under the 
Securities Act.65

Consistent with Canadian regulations, 
a further condition of Form F-7 as 
proposed and reproposed is that the 
exercise period of the rights not exceed 
90 days. To parallel the Canadian MJDS, 
the reproposal also would provide that 
the rights be exercisable immediately 
upon issuance.
C. Exchange A ct Registration and 
Reporting

Canadian issuers that make a 
registered offering of securities in the 
United States on MJDS forms or acquire 
a certain number of shareholders of 
record resident in the United States 66 in 
connection with the MJDS would be 
subject to registration and reporting 
requirements under the Exchange Act.67 
Similarly, MJDS issuers wishing to list 
securities on a national securities 
exchange or have them quoted on 
NASDAQ would be subject to the 
Exchange Act requirements.68 The 
reproposal would continue to extend to 
reporting obligations under the 
Exchange Act covered under the original 
proposal, but also would extend to other 
limited reporting obligations. In 
addition, the reproposal would preclude 
disruption of Canadian issuers’ reliance 
on an existing exemption from such 
reporting obligations.

1. Section 15(d) Obligations
Both the original proposal and the 

reproposal would allow any continuous 
reporting obligation resulting solely from 
registration on MJDS Securities Act 
forms to be satisfied by having the 
Canadian issuer file with the 
Commission its home jurisdiction 
periodic disclosure documents. The

99 17 CFR 230.904. Resales otherwise made in 
compliance with Rule 904 may be executed in, on or 
through the facilities of the ME, TSE and the VSE, 
among other markets.

96 Foreign private issuers are exempt from the 
requirements of section 12(g) if they have fewer 
than 300 U.S. holders. Rule 12g3-2(b) exempts from 
Section 12(g) issuers that furnish to the Commission 
the documents that they either make public, are 
required to make public, file with their home 
regulatory agency, or distribute to their security 
holders. Rule 12g3-2(b) is not available to issuers 
quoted on NASDAQ.

C1 T3See sections 12(g), 13(a) and 15(d) of die 
Exchange Act. 15 U.S.C. 78% ), 78m(a), 78o(d),

98 S e e  section 13(a) of the Exchange Act, 15 
U.S.C. 78m(a).

reproposal, however, would go further. 
A Canadian issuer eligible to use Form 
F-10 could satisfy a reporting obligation 
arising from registration of securities on 
non-MJDS Securities Act forms by filing 
its home jurisdiction periodic disclosure 
documents together with a 
reconciliation as required by Item 17 of 
Form 20-F. Similarly, a Canadian issuer 
eligible to use Form F-9 could satisfy a 
reporting obligation arising from 
registration of F-9-eligible securities on 
non-MJDS Securities Act forms by filing 
home jurisdiction periodic disclosure 
documents, in which case no 
reconciliation would be required. Thus, 
a substantial Canadian issuer would not 
be prevented from choosing to register 
on non-MJDS forms because of its 
resultant inability to rely upon the MJDS 
continuous reporting forms.

2. Non-NASDAQ-Related Section 12(g) 
Obligations

The reproposal, like the original 
proposal, would provide that substantial 
Canadian issuers incurring registration  
and reporting obligations due to the 
number of their U.S. resident 
shareholders could comply with such 
obligations in m ost instances by filing 
their home jurisdiction periodic 
disclosure docum ents. Otherwise, 
Canadian issuers would fulfill such  
obligations by filing the Commission’s 
periodic disclosure docum ents.69

Existing Rule 12g3-2(b) 70 provides an 
exemption from Commission continuous 
reporting requirements to foreign issuers 
furnishing information made public in 
their home jurisdictions.71 Since Rule 
12g3-2(b) is generally not available to 
an issuer who has registered securities 
under the Securities Act,72 under the

99 S e e  section 12(g) of the Exchange Act, 15 U.S.C. 
781(g). Currently, Form 20-F is used to register under 
section 12(g) and for annual reports, and Form S-K 
is used for other periodic reports, by Canadian 
issuers that have not registered an offering under 
the Securities Act, listed securities on a national 
exchange or acquired an issuer reporting on Form 
10-K. S e e  General Instruction A(b) to Form 20-F. 
Other Canadian issuers generally register on Form 
10 and report on Forms 10-K, 8-K and 10-Q along 
with domestic issuers. The use of domestic issuers’ 
forms would be eliminated by the reproposal. S e e  

i n f r a  section HI.
7017 CFR 240.12g3-2(b).
71 Under the original proposal. Rule 12g3-2(b) 

would not have been amended except to extend 
relief in connection with certain exchange offers. 
S e e  proposed Rule 12g3-2(d)(2) at 54 FR 32252.

72 Rule 12g3-2(d)(l) (17 CFR 240.12g3-2(d)(l)) 
provides, i n t e r  a l i a ,  that issuers with a reporting 
obligation under section 15(d) (either suspended or 
current) during the past eighteen months are 
ineligible to rely upon the exemption provided by 
Rule 12g3-2(b).
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original proposal a Canadian issuer 
would have become ineligible for such 
exemption if it registered an offering in 
the United States under the MJDS. 
Without the exemption, such a 
Canadian issuer generally would have 
had to file Commission continuous 
disclosure documents (Forms 20-F and 
6-K) to satisfy its section 12(g) reporting 
obligations. To avoid disruption of 
Canadian issuer’s reliance on that 
exemption, which could have acted as a 
disincentive for such issuers to make 
offerings under the MJDS, the 
Commission is proposing revisions to 
the Rule 12g3-2(b) exemption. Under the 
reproposal, Canadian foreign private 
issuers would not be precluded from 
relying upon that exemption if they 
acquire a reporting obligation by virtue 
of registration on Forms F-7, F-8, F-9 
and F-10. Moreover, Canadian issuers 
who are reporting under the Exchange 
Act by filing home jurisdiction 
disclosure documents would be allowed 
to satisfy the 12g3-2(b) exemption 
simultaneously by indicating on the 
cover page of the Forms 40-F and 6-K 
that the information is being filed for 
both purposes.73
3. Section 12(b) Obligations and 
NASDAQ-Related section 12(g) 
Obligations

The treatment of Canadian issuers 
who have a reporting obligation arising 
from listing their securities on a national 
stock exchange or having them quoted 
on NASDAQ is essentially unchanged in 
the reproposal. Canadian issuers that 
have a class of securities listed or 
quoted generally would file 
Commission-mandated registration and 
continuous disclosure documents. Under 
the MJDS, issuers eligible to use Form F - 
10, and issuers eligible to use Form F-9 
who are listing or having quoted on 
NASDAQ certain F-9-eligible securities, 
would be able to comply with such 
reporting obligations by filing home 
jurisdiction disclosure documents.
4. Revisions to Forms 40-F and 6-K

Form 40-F has been refined in several 
ways to reflect its multiple uses. As 
reproposed, Form 40-F has been 
clarified to provide that an issuer 
registering securities under section 12 
would file home jurisdiction information 
of the same type required to be 
furnished under Rule 12g3-2(b) that it 
has made public since the beginning of 
its last full fiscal year. Revisions also 
have been made to Forms 40-F and 6-K

73 As reproposed. Forms 40-F and 6-K would 
allow the person filing to indicate that it is also 
providing the information pursuant to Rule 12g3- 
2(b) by virtue of such filing.

in the reproposal to clarify that 
Canadian issuers satisfying their 
continuous reporting obligations through 
the MJDS would file their Annual 
Information Forms under cover of Form 
40-F and would furnish all other 
material home jurisdiction information 
under cover of Form 6-K. In light of the 
absence of requirements for such 
information in the Annual Information 
Forms, Form 40-F also would require a 
description of the securities based on 
Item 202 of Regulation S-K under the 
Securities Act, if such information 
actually is not contained in the home 
jurisdiction documents furnished.

There are three principal differences 
to an issuer in filing documents under 
cover of Form 6-K rather than under 
cover of Form 40-F. First, annual 
information filed under cover of Form 
40-F would have to be filed the same 
day it is made public in the home 
jurisdiction. Information sent for MJDS 
purposes under cover of Form 6-K 
would have to be provided to the 
Commission "promptly” after it is made 
public in the home jurisdiction. Second, 
registration statements and annual 
reports filed under cover of Form 40-F 
would have to be in English, and 
exhibits and other documents filed 
therewith in a foreign language would 
have to be accompanied by an English 
summary, version or translation. English 
versions or summaries of Form 6-K 
documents in a foreign language need 
only be provided if the documents are 
distributed directly to securityholders of 
any class to which a reporting obligation 
under section 13(a) or 15(d) of the 
Exchange Act relates or if the 
documents are in the form of a press 
release. Finally, information and 
documents furnished on Form 6-K are 
not deemed to be "filed” for the 
purposes of section 18 of the Exchange 
Act or otherwise subject to the liabilities 
of that section. Information is "filed” 
under cover of Form 40-F and would be 
subject to section 18 liability. Comment 
is requested as to whether such changes 
in timing, translation and liability with 
respect to information proposed to be 
furnished under Form 6-K rather than 
Form 40-F would have a material 
adverse effect on investors.

Finally, Form 40-F has been revised to 
address in greater detail the extent to 
which Exchange Act rules would apply. 
As originally proposed, Form 40-F was 
silent on the subject, but proposed new 
Exchange Act rules would have stated 
that Regulations 13A and 15D do not 
apply to registrants using Form 40-F. 
Such rules would be retained under the

reproposal,74 but Form 40-F would 
clarify that, unless specified therein, all 
other Exchange Act rules would apply. 
Specific provisions have been added to 
Form 40-F to clarify that Exchange Act 
rules regarding fees, amendments and 
effectiveness of registration statements 
would apply. The Form also would 
specify rules that would not apply, 
particularly those contained in 
Regulation 12B relating to the 
preparation and form of Exchange Act 
reports and registration statements.

5, Proxy and Insider Reporting 
Obligations

Under the original proposal, the 
Commission would have amended its 
proxy rules to allow proxy material for 
an annual meeting at which the only 
matters being voted upon were routine 
items to be prepared in accordance with 
Canadian requirements.75 In addition, 
any Canadian issuer subject to U.S. 
proxy rules that complied with 
applicable Canadian shareholder 
proposal rules would have been deemed 
to have complied with the requirements 
of the Commission proxy rule relating to 
shareholder proposals.76 As discussed 
more fully below, such limited relief for 
routine proxies and shareholder 
proposals is unnecessary under the 
reproposal given the exemption from 
Commission proxy rules that would be 
provided for Canadian foreign private 
issuers.77

Similarly, the original proposal 
contained relief for Canadian issuers 
from the operation of the reporting 
provisions of section 16 of the Exchange 
Act. Commission insider reports would 
have been required only from persons 
required to report their securities 
holdings in Canada, and reports filed 
with the Canadian authorities could 
have been furnished to satisfy the 
reporting obligations with the 
Commission.78 Such limited relief is 
unnecessary under the reproposal 
because proposed revisions (discussed 
in detail below) would exempt holders

74 S e e  proposed Rules 13a-3 and 15d-4, which 
clarify that Regulations 13A and 15D would be 
deemed satisfied by an issuer eligible to file Forms 
40-F and 6-K that reports in accordance with such 
Forms.

78 Such matters as the election of directors and 
ratification or approval of accountants would have 
been considered routine. S e e  proposed Rule 14a- 
6(m) at 54 FR 32255.

78 S e e  proposed Rule 14a-8(f) at 54 FR 32255.
77 S e e  proposed revisions to Rule 3al2-3 

discussed i n f r a  in Section III.
78 An exemption from section 16 for Canadian 

foreign private issuers also was contemplated in a 
Commission release proposing revisions to section 
l a  S e e  54 FR 3566/. 35679 (Aug. 29.1989).
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of equity securities of Canadian foreign 
private issuers from section 16.79

D. Accounting Considerations
1. Reconciliation of Financial 
Statem ents

Reconciliation requirements originally 
proposed generally have been retained 
in the reproposal. In the case of offerings 
on Form F-10, reconciliation to U.S. 
GAAP would be required as specified in 
Item 18 of Commission Form 20-F. For 
registration on other Securities Act 
MJDS forms, including registration in 
connection with business combinations 
on Form F -8  as newly proposed, 
reconciliation would not be mandated.

With regard to continuous reporting 
requirements, no reconciliation of 
financial statements would be required 
for documents filed to meet a reporting 
obligation under section 15(d) existing 
solely because of an offering under the 
MJDS on Forms F-7, F-8 or F-9. The 
reproposal clarifies that reconciliation 
as specified in Item 18 of Form 20-F 
would be required to meet reporting 
obligations arising from use of Form F -
10. Reconciliation to Item 17 80 of Form 
20-F generally would be required for 
Canadian documents filed to meet 
reporting requirements under section 13 
and otherwise under section 15(d). The 
reproposal clarifies that reconciliation of 
financial statements would not be 
required to satisfy a continuous 
reporting obligation that arose in 
connection with securities that would be 
eligible for registration on Form F-9.

Commenters expressed diverse view s 
with respect to the reconciliation  
requirements of the original proposal. 
Several com m enters objected to the 
reconciliation requirement or stated that 
reconciliation w as unnecessary. The 
most common argument against 
reconciliation w as based upon the broad  
com parability of Canadian accounting  
and auditing standards to those of the 
United States, which such com m enters 
contend results in non-m aterial 
differences. A  discussion of the 
differences betw een U.S. and Canadian  
GAAP that would be m aterial to the 
issuer’s financial statem ents w as 
proposed by several of those 
com m enters a s  an alternative to 
reconciliation. One com m enter noted  
that financial analysts around the world  
comprehend the financial positions of 
com panies without reconciliation of

79 S e e  proposed revisions to Rule 3 a l2 -3  
discussed i n f r a  in Section III.

80 Item 17 requires quantitative reconciliation of 
net income and material balance sheet items, but 
other disclosures prescribed by U.S. generally 
accepted accounting principles and Regulation S -X  
are not required.

financial statements, relying instead on 
free cash flow to compare companies’ 
values. Other commenters cited a 
company’s trends in earnings and return 
on capital as more important 
information than the comparison of 
earnings between companies facilitated 
by reconciliation.

In contrast, some commenters were of 
the opinion that differences between 
U.S. and Canadian GAAP are sufficient 
to warrant reconciliation. Segment and 
supplemental oil and gas disclosures in 
accordance with U.S. GAAP were cited 
specifically as reasons to require 
reconciliation. Full reconciliation in 
cases where material differences would 
exist in reported results was suggested. 
Other commenters noted that antifraud 
provisions would be operative and 
require complete and accurate financial 
statement disclosures not misleading to 
U.S. investors. The loss of useful 
information of specific types, such as 
information regarding pensions, post
employment benefits, income taxes and 
business combinations, was cited as 
another reason to require reconciliation.

Commenters were divided with regard 
to whether U.S. issuers would be unduly 
disadvantaged if reconciliation were not 
required of Canadian MJDS issuers. 
Commenters were also divided on the 
issue of whether Item 17 reconciliation 
would provide clear and consistently 
applied treatment.

After reviewing the comments, as well 
as the potential differences arising 
under the two different GAAPs, the 
Commission does not propose to 
eliminate the reconciliation 
requirements as originally proposed. 
Commenters are invited nonetheless to 
provide any further suggestions or 
information to the Commission that 
bears on the need for reconciliation, the 
costs of reconciliation, and the effects 
on U.S. issuers of not requiring a 
reconciliation as proposed.

2. Auditing Standards

Audits conducted in accordance with 
generally accepted auditing standards in 
Canada would be accepted in the United 
States pursuant to the reproposal, as 
they would have been under the original 
proposal. Canadian auditors would be 
required specifically to follow the 
existing Canadian professional 
guidelines 81 regarding additional

81 S e e  Canadian Institute of Chartered 
Accountants Auditing Guidelines, “Canada-United 
States reporting conflict with respect to 
contingencies and going concern considerations” 
(December 1988).

comments for U.S. readers that may be 
appropriate with respect to 
contingencies and going-concern 
considerations.

3. Auditor Independence Issues

As originally proposed, auditor 
independence requirements would not 
have been affected by the MJDS and 
accountants would have continued to 
have been required to satisfy the 
independence rules of the jurisdiction in 
which an offer were made. The rules on 
ethics and independence adopted by the 
provincial institutes differ from the 
Commission’s rules on auditor 
independence. The Commission’s rules 
more extensively address such areas as 
non-audit services and financial 
interests associated with the client.82 
Canadian regulatory bodies have not 
developed independence rules similar to 
those of the Commission.

Several commenters suggested that it 
would be unreasonable to bar a 
Canadian issuer from use of the MJDS 
because its Canadian auditor, who 
observed all Canadian independence 
requirements, did not anticipate the U.S. 
offering and thus comply fully with the 
more extensive U.S. independence rules 
for the earlier periods presented in the 
prospectus.

The Commission continues to believe 
that all auditors reporting on financial 
statements filed in its jurisdiction should 
be independent in fact, and the staff is 
currently re-evaluating the efficacy of 
its present rules and practices in this 
regard on a broader basis. In response 
to comments raised, the reproposal 
would require compliance by auditors 
with U.S. independence requirements 
only commencing with their report on 
financial statements for the most recent 
fiscal year (the balance sheet at year- 
end and the statements of operations 
and cash flows for the year then ended) 
included in the initial registration 
statement under the Securities Act or 
the Exchange Act on a MJDS form. With 
respect to reports for periods prior to 
such fiscal year, compliance with the 
ethics and independence standards of 
the home jurisdiction would be required 
(unless U.S. independence rules were 
previously otherwise applicable to 
financial statements for such prior 
periods). U.S. independence rules would 
apply to audited financial statements 
contained in all MJDS Securities Act 
and Exchange Act registration 
statements and Exchange Act reports 
for periods subsequent to such fiscal 
year. With respect to continuous

82 S e e  See 2-01 of Regulation S-X . 17 CFR 210.2- 
01; Financial Reporting Codification section 601- 002.
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reporting, for example, the first y ear an 
issuer reported on Form 40-F 
compliance with the U.S. independence 
requirements would be necessary only 
for the most recent year's financial 
statements; in the second year of 
reporting, compliance would be required 
for the most recent two years’ financial 
statements (since compliance was 
required previously for the earlier y ear). 
The Commission requests comments on 
the appropriateness o f not requiring 
independence standards to be met for 
the full period covered by an auditor’s 
report.

It should be noted that a Canadian 
auditor would not necessarily be 
precluded from continuing as auditor for 
a client because U.S. rather than 
Canadian independence rules apply. 
Auditors who anticipate any difficulties 
in complying with U.S. independence 
rules under the MJDS are encouraged to 
contact the Division of Corporation 
Finance to discuss such matters.

E. M echanics o f  th e  M JD S
An issuer using the MJDS would 

prepare a disclosure document v 
according to Ihe requirements of its 
home Jurisdiction and use that document 
for securities offerings in the United 
States. Review of the disclosure 
document generally would be that 
customary in Canada, and the Canadian 
regulatory authorities would be 
responsible for applying disclosure 
standards.83 The Securities Act 
registration forms initially proposed 
under the MJDS have been revised to 
clarify that a prospectus used in the 
United States need not contain any  
disclosure applicable solely to Canadian 
offerees or purchasers that would not be 
material to U.S. offerees or 
purchasers.84

1. Incorporation by Reference
In response to commenters’ requests 

for clarification, the reproposal 
addresses when information filed undei 
cover of Form 40-F or furnished on Fori 
f~K in connection with the MJDS may 
be incorporated by reference in 
Securities Act registration statements. 
Forms F-2, F-3, F-4 and S-8 would be 
amended to allow such incorporation b;
9n E âCe 00 same basis that Form 
20-F information may be so 
incorporated, provided the registrant 
would be eligible to use Form F-10 ox, ii 
he securities being registered on Form

pn “except in ihe unusual case where the 
nJHiT'1SST * tafif k * 3 r e a s o n  to  ‘b e l ie v e  there -was j 
j .  em'*«ith tthe Sting er the -offering, the 
status*6018 8enerally WOtt̂  be given a *'no review"

See‘ e 8 - hem l  to proposed Form F-10.

F-2, F— 3, F -4 or S -8  would be F-9- 
eligible securities, the registrant would 
be eligible to use Form F-0. In addition, 
Forms. F-2, F -3  and F-4  are proposed to 
be amended to allow incorporation of 
Forms 10-K, 10-Q and 8-K Information 
by Canadian issuers who have been 
reporting under such forms.

Incorporation by reference of Form 
40-F information would be limited to 
issuers eligible to use Form F-10, or 
Form F-9 (with regard to Form F-9- 
eligible securities}, because allowing 
other MJDS issuers to incorporate by 
reference would be tantamount to 
converting them into Form F-10 issuers 
without applying a size test. Such 
issuers would not have sufficient 
restrictions on ihe type of securities they 
could register under Form F-2 or F-3. 
Key parts of the disclosure would come 
from tiie Canadian documents 
incorporated from Form 40-F. To 
maintain the integrity o f the issuer 
distinctions made in Forms F-7 through 
F-10, no other issuers could incorporate 
Form 40-F and 6-K information filed in 
connection with MJDS.

Forms S-2  and S-3  need not be 
amended in fight of the fact that 
proposed MJDS changes to existing 
forms and rules would allow Canadian 
private issuers to use the foreign 
integrated disclosure system on the 
same basis as other foreign priyate 
issuers. Thus, Canadian issuers would 
no longer be likely to use Forms S-2 ami 
S-3. Furthermore, it would not be 
appropriate to revise Forms S-2 and S -3  
to allow incorporation by reference from 
MJDS forms because incorporation of 
information from the foreign integrated 
disclosure system is generally not 
allowed in the U.S. Issuer integrated 
disclosure foims.85 Comment is 
requested with regard to the proposed 
system of incorporating MJDS Exchange 
Act forms.
2. Form F-X

Under both the original proposal and 
the reproposal, the forms and schedules 
would be accompanied by a Form F-X, 
which includes not only a consent to 
service of process and appointment of a 
U.S. person as agent for process, but 
also a consent to service of an 
-administrative subpoena and an 
undertaking to assist the Commission 
with administrative investigations, in 
recognition of ihe proposed exemptive 
procedures under the MJDS that would 
allow a Canadian person to act as sole 
trustee under an indenture, Form F-X

**  Form S -8  is an exception to <the$enerai rule 
since no separate form for registration in connection 
with employee benefit plans M j^vidediarfoM Hgn 
private issuers.

has been expanded to cover the 
consents, undertaking and appointment 
of agent that would be required of such 
a trustee.88 Form F—X also has been 
modified m response to commenters’ 
concerns about undue expense and 
burden to require signature of a 
corporate entity, rather than signature of 
a majority of the members of the board 
of directors of a corporation. In addition, 
the requirement that signatures be 
notarized has been eliminated.

Form F -X  has been revised to 
eliminate the reference to a specific 
period [L&y for as long as any of the 
securities involved in a  MJDSs 
transaction are outstanding! for a 
consent to service of process or 
administrative subpoena and an 
appointment of agent for service ©f 
process. Comment is solicited ©n the 
appropriateness o f omitting this 
reference. Should the original reference 
be retained or should a fixed period of 
years—for example 5,18 or 15 years—be 
used either alone or in -conjunction with 
a reference to the fife of the outstanding 
security?

3. Time of Filing

As originally proposed, registration 
statements on the MJDS forms were to 
be filed with the Commission on the 
same day as the filing of a prospectus or 
other document with the securities 
authorities of the jurisdiction identified 
by the registrant on the cover of the 
form as the principal jurisdiction 
regulating the offering. Any amendment 
to the document filed with that 
jurisdiction similarly would have been 
filed on the same day with the 
Commission. In response to 
commenters’ concerns about the 
practicability o f filing documents 
simultaneously in two countries, the 
repnoposed Securities Act registration 
forms (Forms F-7, F-8, F-9 and F-lflJ 
would no longer require same-day filing 
as a prerequisite to reliance on the 
MJDS. The Commission notes, however, 
that regardless o f the absence of such a 
requirement, offers and sales may not be 
made until requisite filings have been 
made and, in the latter case, declared 
effective. Where a single offering is 
being made under the MJDS In Canada 
and the United States, no offers may be 
made prior to filing of a registration 
statement with the Commission and no 
sales may be made prior to the effective 
date of such registration statement.87

86 S e e  i n f r a  section II.G. S e e  a l s o  p r o p o s e d  "Rule 
4d-6 under the Trust indenture Act.

* T S e e  T Z s e c t k m  S v f f h e  S e v e n t h s  A c t ,  I S  U . S . G .  

7 7 e .
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Form 40-F has been amended under 
the reproposal to clarify that, in 
connection with annual reporting, the 
form shall be filed with the Commission 
the same day the information is due to 
be filed with the home jurisdiction 
securities regulatory authority.
4. Effective Date

As originally proposed, registration 
statements and post-effective 
amendments would have been deemed 
effective on the date the securities 
legally could be sold in the principal 
Canadian jurisdiction.88 With respect to 
exchange offers, which commence in 
Canada upon dissemination of offering 
documents to target company 
shareholders, filings on Form F-8 would 
have become effective upon filing with 
the Commission.89

Under the reproposal, the 
effectiveness provision has been revised 
with regard to Forms F-7 and F-8 (and 
for securities offered in an exchange 
offer or business combination on Forms 
F-9 or F-10) to reflect the fact that a 
principal jurisdiction is not always 
designated for Canadian rights and 
exchange offers. As revised, the 
effective date for registration of 
securities on such Forms would be upon 
written or oral notification of the 
Commission by the registrant or the 
applicable Canadian securities 
regulators that the securities legally may 
be sold in Ontario and Quebec or, if the 
securities are being offered in only one 
of such provinces, such securities legally 
may be sold in Ontario or Quebec. 
Similarly, post-effective amendments to 
such forms would become effective upon 
such notification of the Commission by 
the registrant or the applicable 
Canadian securities regulators that the 
amendment to home jurisdiction 
documents legally may be used in 
Ontario and Quebec or, if filed in only 
one of such provinces, such amendment 
legally may be used in either Ontario or 
Quebec.90

The effectiveness provision relating to 
Forms F-9 and F-10 for offerings not in 
connection with exchange offers or 
business combinations also has been 
amended to clarify that such forms 
would become effective upon written or 
oral notification of the Commission by 
the registrant or the applicable 
Canadian securities regulator that the 
securities legally may be sold in the 
designated principal jurisdiction. 
Similarly, post-effective amendments to 
such forms would become effective upon 
such a notification that the amendment

" S e e  proposed Rule 467(a), 54 FR at 32249. 
" 5 4  FR at 32236, n.123 and accompanying text. 
" S e e  proposed Rule 467(a).

legally m ay be used in the principal 
jurisdiction.

In the case of a U.S.-only offering on 
Form F-9 or Form F-10, the registration 
statement would have been made 
effective under the original proposal on 
the date specified by the registrant, but 
in no event before seven days after the 
date the registration statement was filed 
with the Commission.91 This seven-day 
period corresponded to the average time 
that is required for a registration 
statement to be reviewed in Canada. 
The reproposal would clarify that such 
seven-day period need not elapse prior 
to effectiveness with the Commission, if 
the principal jurisdiction’s securities 
regulator issued a receipt or notification 
of clearance of the registration 
statement or post-effective amendment; 
in such case the effective date with the 
Commission would be the date of 
issuance of the receipt or clearance 
notification.92

Two additional clarifying revisions 
are reflected in the reproposed effective 
date provisions. First, to reflect the fact 
that docum ents possibly m ay be filed 
later with the Commission than with the 
C anadian regulatory authorities, a 
registration statem ent or post-effective  
amendment could not becom e effective  
until all disclosure docum ents filed with 
the C anadian jurisdictions on or before  
the time the securities could be legally 
sold there had been filed with the 
Commission.93 Second, since the 
effectiveness of a registration statem ent 
or post-effective am endm ent m ay be 
postponed under the circum stances  
noted in such clarifying revision, the 
reproposal would provide that 
effectiveness would occur at the time 
such delaying conditions are no longer 
applicable.94

Comment is solicited regarding the 
method under the reproposal by which 
the effective date of an MJDS 
registration statement or post-effective 
amendment is determined.

5. Shelf Offerings and Post-Effective 
Pricing Procedures

As originally proposed, registrants on 
the MJDS forms would have been able 
to make a delayed or continuous 
offering to the same extent foreign 
private issuers currently may make such 
offerings pursuant to Rule 415.95 
Prospectus updating would have been 
accomplished in compliance with

•' S e e  proposed Rule 467(b).
92 S e e  proposed Rule 467(d). 
“ See proposed Rule 467(e)(i). 
" S e e  proposed Rule 467(f). 
“ 17 GFR 230.415.
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Canadian law.96 In addition, registrants 
on the MJDS forms would have been 
able to rely upon the Commission’s Rule 
430A 97 to omit from a registration 
statement to be declared effective 
certain information with respect to the 
offering price, delivery dates and terms 
of the securities dependent upon the 
offering date. Since the date of the 
original MJDS proposal, Canadian 
regulatory authorities have proposed 
rules for shelf prospectus offerings and 
for pricing of offerings after the final 
prospectus is receipted.98 In anticipation 
of the adoption of such rules and in 
order to bring together both the home 
jurisdiction’s procedural and 
substantive rules, the reproposal would 
no longer allow MJDS offerings by 
Canadian issuers in reliance upon Rule 
415 or Rule 430A. Canadian MJDS 
issuers would instead rely upon home 
jurisdiction shelf and pricing 
procedures, whether or not a U.S.-only 
offering would be made.99 Supplements 
to the home jurisdiction disclosure 
documents would be filed with the 
Commission within one business day 
after filed with the relevant Canadian 
jurisdiction, but would not be deemed 
amendments to the Commission 
registration statement.

Similarly, it is anticipated that under 
the Canadian’s multijurisdictional 
disclosure system for U.S. issuers, the 
home country shelf and pricing 
procedures [i.e. Rules 415 and 430A) 
would apply. In connection therewith, 
clarifying revisions would be made to 
Commission rules to ensure that U.S. 
issuers file a supplement with the 
Commission whenever a tranche is to be 
sold only in Canada under the Canadian 
regulators’ multijurisdictional disclosure 
system.100

F. Exclusion  o f  Investm ent Com panies

The original proposal would have 
provided that MJDS forms are not 
available to registrants who are 
investment companies, as defined in 
Section 3 of the Investment Company 
Act of 1940.101 Commenters requested

“ Canadian law requires a prospectus to be 
amended to reflect any material change in the 
information contained therein not described in a 
material change report incorporated by reference 
into the prospectus.

8717 CFR 230.430A.
" S e e  Draft National Policy Statement No. 44,13 

O.S.C.B. 2567 (June 22,1990).
"Accordingly, the cover pages of Forms F-7, F-8, 

F-0 and F-10 have been revised to require that the 
registrant indicate whether the offering is being 
miade on a delayed or continuous basis ^nder home 
jurisdiction rules.

100 S e e  proposed revisions to Rule 424,17 CFR 
230.424.

w,15 U.S.C.SOa-3.
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that the exclusion of investn 
companies be revised in light of die 
Commission’s interpretation of the 
definition of investment company to 
include Canadian banks and certain 
other financial institutions.

Since the date of the original proposal, 
the Commission has published for 
comment amendments to Rule 6c-9 
Rule 6c-9 currently provides an 
exemption from the registration 
provisions of that Act for foreign banks 
offering their debt securities and non
voting preferred stock within die United 
States, either directly or through finance 
subsidiaries. The proposed amendments 
would expand the exemption to foreign 
banks offering equity securities and 
foreign insurance companies and finance 
subsidiaries of foreign banks and 
insurance companies offering their 
securities. The proposed rule would 
specifically Include Canadian dust 
companies and loan companies within 
the definition of “ foreign bank."

In light of the exemptive approach 
taken in the recent Rule do-0 proposal, 
the MJDS as reproposed would be 
available to Canadian issuers if they are 
not registered or required to be 
registered as investment companies 
under die Investment Company Act, 
either in reliance on an individual 
exemptive order or on an exemptive 
rule. Basing the exclusion on whether 
registration is required would allow 
Canadian issuers, for example, within 
the definition of “investment company” 
but exempted from registration under an 
expanded version of Rule 6c-9 to take 
advantage of the MJDS.
G. T rust In d e n tu re  A c t

The original proposal included rules 
and forms designed to provide 
exemptions under Section 304{dj o f die 
Trust Indenture Act o f 1939 198 from the 
required appointment of a U.S. trustee 
under a qualified indenture.
Exemptions under the proposed rales 
would have allowed a Canadian 
institutional trustee to act as sole trustee 
under a qualified indenture if  the 
securities under the indenture were 
eligible for registration on Form F-7, F -  
8, F-9 or F-10, and if the indenture 
provided for a Canadian institutional 
trustee authorized by law to exercise 
trust powers and subject to supervision 
or examination by governmental 
authority.

The proposed Trust indenture Act 
rules and form,*95 which are reproposed 
largely unchanged, would provide

*** S e e  Investment Company Aril Release No.
17682 (Aug. 17,1990) [55 FR S4S89J.

,w15 U.S.C. 77ddd(4).
'“ Section 310(a)(1). 15 U.S.C. 77 jjj(a).
'“ See proposed Rules 4d -l to 4d-6 and Form T-S.

alternative procedures for the exemptive 
application. Form T-5 would allow an 
obligor to apply for an exemption from 
the U.S. trustee requirement in isolation 
from a registered public offering in the 
United States.106 Forms F-7, F-8, F-9 
and F-10 would allow application for an 
exemption from the U.S. trustee 
requirement by indication on the facing 
sheet that the registration statement 
constitutes such an application. Part II 
of such forms would call for the same 
substantive information required by 
Form T-5. Unlike the original proposal, 
the reproposal would require a 
Canadian trustee benefiting from an 
exemptive application to file a Form F-X  
in connection with such application.

With one exception, exemptive orders 
granted under the new rules would be 
permanent as to the obligor and trust 
indenture described in the 
application.1®3 Orders granted for 
securities that the applicant reasonably 
expects to issue within two years from 
the date of the application,108 would 
remain in effect for those two years, 
unless the applicant files a registration 
statement relating to the securities 
described in the earlier exemptive order. 
In the latter event, the exemptive order 
would become permanent without 
further action by the applicant. 
Substitution of die identified trustee 
after the Commission’s issuance of an 
exemptive order would not cause a need 
to seek a further exemption. To ensure 
the presence of a suitable trustee, 
however, the obligor would be required 
to undertake .that any substitute trustee 
would satisfy the conditions of Rule 4d- 
l(c  jf 2J and would consent to service of 
process.109

In response to public comment, the 
reproposal would allow exemptive 
applications in relation to unissued 
securities reasonably expected to be 
issued within two years of the date of 
application, a change from the one-year 
standard originally proposed. The two- 
year standard of die reproposal is 
similar to the standard used in Rule 
415laJl2).119 Adoption of a two-year 
standard would allow better 
coordination between Trust Indenture 
Act procedures and delayed or 
continuous offerings.

104For the convenience of the parties, Form T-S 
woritd «How exemptions from Ihe U.5. trustee 
requirement tinder Section 304(d) to  be perfected in 
anticipation of an offering in the United States.
Form T -5  also could be used to permit service by a 
Canadian trustee a s  die sole indenture trustee under 
a qualified indenture already having securities 
outstanding.

107 Issuances by  die obligor under a different 
indenture would require a  new exemptive 
application under Rule 4d-l.

'o 'See proposed Rule 4d-l(b)(il).
109 See proposed Rule 4d-0.
1,017 CFR 230.415(a)(2).

Notice procedures for exemptive 
applications relating to indentures under 
which securities are outstanding also 
have been modified in the reproposal.11* 
In response to public comment 
suggesting that a requirement of notice 
to all holders by first-class mail might be 
overly burdensome, the reproposal 
would require notice to such holders by 
means of publication in a daily 
newspaper of general circulation.112 In 
addition, the reproposal would dispense 
with any requirement of notice to 
holders for certain indentures under 
which securities of other series are 
outstanding if the terms of the 
outstanding series are such that they 
may be considered as if issued under a 
different indenture. In such a 
circumstance, there would be no clear 
legal interest o f holders of die 
outstanding series that would require 
notice to them that a Canadian trustee 
may serve as indenture trustee under a 
different series. “Series” would be 
defined with reference to the presence 
or absence of the right of holders in 
common to vote to direct the trustee to 
take action.113 Where securities holders 
of an outstanding series will have no 
right to vote or consent together with a 
distinct series under the same indenture, 
no notice to the holders under the first 
series will be required regarding the 
service of a  Canadian trustee under the 
second series. Public comment is 
requested on the adequacy of the notice 
procedures prescribed by the 
reproposal.

The Trust Indenture Reform Act, 
which has been passed by both houses 
of the Congress hut has yet to he 
considered by a  conference of such 
houses, would eliminate the need for the 
proposed rules and forms under the 
Trust Indenture A ct If enacted, such Act 
would conditionally permit fbreiga 
persons to act as sole trustees under 
qualified indentures. Pending final 
passage of the Act, the rules and forms 
discussed above are proposed.

H. L iab ility

Commenters on the original proposal 
requested clarification that an offering 
document prepared in accordance with 
MJDS forms would not be considered 
misleading solely because information 
required by existing Commission farms 
is omitted based on applicable 
Canadian rules. By adopting the MJDS, 
the Commission in essence would adopt

111 See proposed Rule 4d-4.
TOIcL
Hi The definition of “ serierf" used tn reproposed 

Rule 4d -4 is  similar to that used in Section 408 of 
the Trust Indenture Reform Act of 1989 (title IV n fS . 
1712,101st Cong., 1st Sess.), the Commission's 
proposal for modernization of the Trust Indenture 
Act.
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as its own requirements the disclosure 
requirements of Canadian forms. The 
effect would be the same as if the 
Commission had set forth each 
Canadian requirement within the MJDS 
forms.

The fact that different disclosure 
would be required under forms available 
to different issuers that are used for 
similar purposes is clearly not without 
precedent in Commission practice. 
Separate sets of forms exist today under 
the Securities Act and the Exchange Act 
for foreign and U.S. issuers. Thus, 
identical disclosure is not required now 
with respect to similar U.S. and foreign 
issuers given the variations in the 
applicable form requirements. The risks 
associated with omitting to disclose 
information required under forms that 
are inapplicable to the issuer would be 
no greater under the MJDS than it would 
be under any other Commission form.

Describing the disclosure 
requirements of a particular form by 
reference to the requirements of foreign 
securities regulatory authorities is a new 
approach for the Commission. 
Commentera focusing on that unique 
aspect of the MJDS should not lose sight, 
however, of the fact that the 
fundamental aspects of creating à set of 
disclosure requirements for a group of 
issuers under the MJDS remain 
unchanged from similar past 
Commission disclosure initiatives like 
the formulation of the Commission’s 
foreign integrated disclosure system. 
Whether or not looking to foreign 
requirements, the Commission makes a 
determination that the required items of 
information should be set forth by a 
particular group of issuers to provide 
adequate disclosure to protect U.S. 
investors. In this case, the Commission 
has conducted a comprehensive 
examination of Canadian requirements 
and concluded they are appropriate for 
Canadian issuers under the MJDS. Given 
that determination, the fact that another 
form requires information different from, 
or in addition to, the MJDS forms does 
not indicate or suggest the disclosure 
provided under the MJDS forms is 
inadequate.
/. The Canadian M ultijurisdictional 
D isclosure System

The Canadian MJDS for Ü.S, issuers is 
very similar in scope to the MJDS for 
Canadian issuers proposed by the 
Commission. Under the MJDS as it 
would operate in Canada, U.S. issuers 
would be able to make public offerings 
of securities in all provinces of Canada 
on the basis of prospectuses prepared in 
accordance with U.S. law. Such 
prospectus disclosure would be updated 
in accordance with U.S. requirements,

and U.S. documents would be used to 
comply with continuous reporting 
requirements. Tender offers meeting 
eligibility criteria similar to those set 
forth in this reproposal would be 
deemed to comply with applicable 
Canadian regulations if they were 
conducted in accordance with the 
provisions of the Williams Act. Like the 
U.S. MJDS as set forth in this reproposal, 
the Canadian MJDS is expected to be 
extended to include business 
combinations meeting similar eligibility 
criteria. Other MJDS revisions set forth 
in this reproposal, such as the removal 
of a 20 percent U.S. ownership ceiling 
for rights offerings and the removal of 
public float and market value 
requirements for non-convertible 
investment grade securities, also are 
expected to be reflected similarly in the 
Canadian MJDS.

The Canadian MJDS for U.S. issuers 
would be implemented in Canada 
through publication of a national policy 
statement by the Canadian Securities 
Administrators (“CSA”), together with 
the issuance of blanket orders and 
rulings by the securities regulatory 
authority of each Canadian province 
and territory. It is anticipated that the 
CSA will be releasing for comment 
shortly after publication of this 
reproposal Draft National Policy 
Statement No. 45, which would set out 
the proposed rules governing the use of 
the MJDS.114
/ .  Monitoring E fforts in Connection With 
the MJDS

The CSA has considered the potential 
impact which the proposed system may 
have on the Canadian capital markets. 
The CSA believes the system will 
benefit the Canadian capital markets 
and all of the participants in it.

However, there is a Canadian concern 
that the U.S. Glass-Steagall Act may put 
bank-owned dealers at a disadvantage 
in competing for underwriting 
assignments when Canadian issuers use 
the MJDS to finance in the United 
States. As a result of the Glass-Steagall 
Act, bank-owned dealers are currently 
subject to various restrictions on their 
U.S. underwriting activities, including, 
most importantly, a limit on the dollar 
volume of U.S. underwritings. The bank- 
owned dealers are particularly

,u Copie8 of such policy statement will be made 
available in Canada and will also be made 
available at the Commission’s Public Reference 
Room at 450 Fifth Street, N.W., Washington, DC 
20549. Comments regarding such policy statement 
may be directed to the CSA on or before November 
30,1990 at Canadian Securities Administrators, 
International Market Subcommittee, c/o Office o f 
the Secretary, Ontario Securities Commission, Suite 
800, Box 55, 20 Queen Street West, Toronto, ,  
Ontario. M5H 3S8.

concerned about the effect the MJDS 
may have on their equity underwriting 
business.

Given the importance to the CSA of 
having a strong dealer community 
knowledgeable of and committed to the 
Canadian capital markets, the CSA 
believes the MJDS should include a 
"safety valve" to be available if the 
system does prove to substantially harm 
the Canadian dealer community. The 
CSA will monitor the effect of the 
system. The CSA will obtain input from 
the Canadian dealers and otherwise 
monitor the effects of the MJDS on the 
Canadian dealer community. In 
addition, the CSA will, if appropriate, 
hold hearings after an initial period 
following the implementation of the 
MJDS [e.g., two years) to review the 
MJDS, including its impact on bank- 
owned dealers. If the hearings 
demonstrate that the MJDS has had and 
will continue to have a material adverse 
effect on the Canadian dealer 
community, the CSA and the SEC would 
commence rulemaking proceedings to 
seek comment on such changes to the 
MJDS as are needed to alleviate such 
adverse effect on the dealers and to 
ensure that the MJDS achieves its policy 
goals.

III. Modifications to the Current 
Registration and Reporting System for 
all Canadian Issuers

While other foreign private issuers are 
distinguished from U.S. issuers for 
purposes of registration and reporting 
under the Securities Act and Exchange 
Act, Canadian foreign private issuers in 
some circumstances are treated the 
same as U.S. issuers. The Commission’s 
reasons for establishing different 
treatment for Canadian issuers have not 
always been articulated, but reflected 
the inter-relationship of U.S. and 
Canadian capital markets and the 
geographical proximity of the two 
countries.115 Recently, the Commission 
has been reevaluating the policy of 
distinguishing Canadian issuers from 
other foreign issuers.116 The continuing

"* In  the 1977 release adopting Form 20-F, 
however, the Commission stated that the new form 
would be unavailable to what were characterized 
as “essentially U.S. companies.” Exchange Act 
Release Np. 16371, n.19 {Nov. 29,1979) (44 FR 70132). 
The Release notes that any “North American 
issuer” having certain characteristics is not eligible 
to use Form 20-F, but must use the form appropriate 
for United States issuers.

nsSee, e .g . ,  Securities Act Release No. 6779 (June 
10,1988) (53 FR 22861, 22665 n.64) (Regulation S 
initial proposing release); Securities Act Release No. 
6863, (May 2,1990) (55 FR 18306,18308 n.21) 
(Regulation's adopting release).
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trend towards internationalization of the 
world’s securities markets, and the 
resultant availability in the United 
States of securities of issuers from many 
countries, undermines the logic of 
differentiating Canadian issuers based 
on the proximity of Canada to the 
United States.117 The high standards of 
disclosure required by Canadian la w 118 
and the principles of fairness and 
comity also militate against unequal 
treatment of Canadian issuers relative 
to other foreign issuers. Moreover, the 
Commission’s present foreign integrated 
disclosure system is designed to 
facilitate transactional disclosure and 
periodic reporting by foreign private 
issuers through standardized forms 
established with consideration of 
specific needs and practices of foreign 
issuers.119 The ineligibility of certain 
Canadian issuers to avail themselves 
fully of that system needlessly 
complicates the otherwise parallel 
disclosure systems for U.S. and foreign 
private issuers. In light of such 
considerations, the Commission now 
proposes elimination of the distinction 
between Canadian and other foreign 
private issuers for purposes of the 
Securities Act and the Exchange Act 
registration and reporting systems.120

Generally, foreign private issuers who 
register or file reports under the 
Exchange Act use forms specifically 
designed for them.121 Any non-Canadian 
private issuer may use Form 20-F as a 
registration statement or as an annual 
report under the Exchange Act.122 A 
Canadian foreign private issuer, on the 
other hand, currently may use that form 
as a registration statement (other than in 
connection with listing on a national 
securities exchange) or as an annual 
report,123 only if such issuer does not

117 S e e ,  e .g . ,  I n t e r n a t i o n a l i z a t i o n  o f  t h e  S e c u r i t i e s  

M a r k e t s ,  Report of the Staff of the U.S. Securities 
and Exchange Commission to the.Senate Committee 
on Banking, Housing and Urban Affairs and the 
House Committee on Energy and Commerce (July 
27,1987); Bank for International Settlements,
A n n u a l  R e p o r t s  (1986,1987 & 1988); International 
Monetary Funds, I n t e r n a t i o n a l  C a p i t a l  M a r k e t s  

D e v e l o p m e n t s  a n d  P r o s p e c t s  (1988); and 
Organization for Economic Cooperation and 
Development, F i n a n c i a l  M a r k e t  T r e n d s  (various 
issues).

'"S e e  Securities Act Release No. 6841 (July 24,
1989).

'"S e e  Securities Act Release No. 6437 (Nov. 19, 
1982) (47 FR 54764).

'“ Eligibility of Canadian issuers to use Form S -  
18 or rely upon Regulation A, however, would not 
be affected by the proposals contained herein.

'*' Forms 20-F and 6-K under the Exchange Act, 
together with Forms F - l, F-2, F-3 and F-4 under the 
Securities Act, constitute the basic framework of the ■

'“ See 17 CFR 249.220f(a) 
'“ See 17 CFR 249.220f(b)

have (and has not had during the 
previous twelve months) any class of 
securities registered under the Exchange 
Act in connection with a listing on a 
national securities exchange 124 or a 
reporting obligation under the Exchange 
Act arising from registration of 
securities under the Securities Act.12* 
Additionally, a Canadian issuer may not 
use that form if it issued its securities in 
a transaction to acquire by merger, 
consolidation, exchange of securities or 
acquisition of assets an issuer that Hied 
annual reports under the Exchange Act 
on the form prescribed for U.S. 
issuers.126 Those Canadian issuers who 
may not use Form 20-F must file annual 
reports, quarterly reports 127 and other 
current reports 128 on forms prescribed 
for U.S. issuers.

Use of Securities Act registration 
forms designed for foreign issuers is 
contingent on the registrant’s eligibility 
for use of Form 20-F. Thus, those 
Canadian foreign private issuers 
ineligible to use Form 20-F are excluded 
from using Securities Act forms for 
foreign issuers. Generally, under the 
current system, a Canadian issuer is 
able to use Form F - l  the first time it 
registers securities under the Securities 
Act.129 Thereafter, due to the existence 
of its section 15(d) reporting obligation, 
it must use Securities Act forms for U.S. 
issuers.

Under the reproposal, the Form 20-F 
restrictions on use by Canadian issuers 
would be deleted. In addition, revisions 
to Rules 12g-3,13013a-10,13113a-16,132 
15d-5,13315d-10 134 and 15d-16 135 under 
the Exchange Act, to Rule 502 136 and to 
Forms S -4 ,137 S -8 ,138 S - l l , 139 F - l ,140 F - 
2,141 F -3 ,142 and F -4 ,143 under the 
Securities Act, to Rules 3-01,144 3-02,149

114 See section 12(b) under the Exchange Act, 15 
U.S.C. 787(b).

‘“ See section 15(d) under the Exchange A ct 15 
U.S.C. 78o(d).

'“ Form 10-K, 17 CFR 249.310.
‘“ Form 10-Q, 17 CFR 249.308a.
‘“ Form 8-K, 17 CFR 249.308.
‘“  See General Instruction I.A. to Form F - l. 
‘“ 17 CFR 240.12g-3.

17 CFR 240.13a-10.
‘“ 17 CFR 240.13a-16.
‘“ 17 CFR 240.15d-5.
‘“ 17 CFR 15d-10.
‘“ 17 CFR 240.15d-16.
‘“ 17 CFR 230.502. 
m 17 CFR 239.25.
‘“ 17 CFR 239.16b.
‘“ 17 CFR 239.18.
‘“ 17 CFR 239.31.
,4‘ 17 CFR 239.32,
'4* 17 CFR 239.33.
‘“ 17 CFR 239.34.
14417 CFR 210.3-01.
14817 CFR 2HX3-02.

3-12,146 and 3-19 147 of Regulation S-X, 
and to Rules 302,148 402 149 and 404 190 of 
Regulation S-K would be made to reflect 
the removal of such restrictions. Those 
changes would allow Canadian issuers 
equal access to Commission forms for 
foreign issuers. Despite the proposed 
revisions, Canadian foreign private 
issuers (like other foreign issuers) would 
continue to be eligible to use forms 
prescribed for U.S. issuers, if they so 
elected. Since Canadian foreign private 
issuers would no longer be subject to the 
disclosure requirements pertaining to 
U.S. issuers, they would no longer have 
to comply with full industry segment 
reporting,191 to meet different filing time 
requirements than other foreign 
issuers 192 or to provide more details 
regarding management remuneration 
and related party transactions than 
other foreign issuers.193

The proposed revisions also would 
affect the application to Canadian 
private issuers of the U.S. proxy and 
insider reporting requirements. Rule 
3al2-3 under the Exchange A c t194 
exempts foreign private issuers eligible 
to use Form 20-F from sections 14(a), 
14(b), 14(c), 14(f) and 16 of the Exchange 
Act.199 Under the reproposal, the 
exemption would be made available to 
all foreign private issuers without 
reference to form eligibility. As a result 
of the exemption, the Commission’s 
shareholder communications rules 
would not apply to securities of

‘“ 17 CFR 210.3-12.
14717 CFR 210.3-19.
' “ 17 CFR 229.302.
‘“ 17 CFR 229.402.
18017 CFR 229.404.
181 Unless financial statements are required under 

Item 18, Form 20-F requires industry segment 
disclosure only on a revenue basis, accompanied by 
a narrative discussion of revenue and profit 
contributions if the respective segments differ 
significantly. S e e  Item 1 of Form 20-F; Exchange Act 
Release No. 16371, s u p r a  n.115. This differs from 
Form 10-K, which requires full segment disclosure. 
S e e  Item 8 of Form 10-K. It should be noted, 
however, that segment data substantially similar to 
that furnished by U.S. companies will be furnished 
routinely by Canadian issuers since it is required 
under Canadian GAAP.

184 For example, annual reports on Form 20-F 
must be filed within six months after the end of the 
fiscal year covered by such report. S e e  General 
Instruction A.(c) to Form 20-F. Annual reports on 
Form 10-K must be filed within 90 days after the 
end of the fiscal year covered by the report. S e e  

General Instruction A to Form 10-K.
'“ Form 20-F requires only summary information 

as to remuneration of certain officers and directors 
unless the issuer makes such information public on 
an individual basis. S e e  Item 11 of Form 20-F. Form 
10-K requires disclosure of remuneration of 
executive officers on both an individual and 
collective basis. S e e  Item 11 of Form 10-K and Item 
402 of Regulation S-K  [17 CFR 229.402).

18417 CFR 240.3al2-3.
18515 U.S.C. 78n(a), 78n(b), 78n(c). 78n(f) end 78p.
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Canadian issuers.15* Nevertheless, the 
Commission would expect U.S. brokers, 
dealers, voting trustees, banks, 
associations, and other entities that 
exercise fiduciary powers in nominee 
name or otherwise, to treat in the same 
manner a request from a Canadian 
issuer for information regarding U.S. 
beneficial holders of its securities in 
connection with its solicitations of 
proxies, consents or authorizations as 
similar requests from U.S. issuers are 
treated. Comment is solicited regarding 
whether any regulatory requirement 
should be imposed by the Commission 
to ensure such a result

Comment is solicited regarding the 
proposed revisions to the Commission’s 
foreign integrated disclosure system 
with regard to Canadian issuers.

IV. S tate Securities Regulation

In addition to complying with the 
federal securities laws, issuers selling 
their securities m the United States are 
subject to state securities laws 
(including the District of Columbia and 
Puerto Rico) in those jurisdictions where 
offers and sales are made. The North 
American Securities Administrators 
Association (“NASAA”), which 
represents all state securities regulators 
as well as Canadian provincial 
regulators and the securities authorities 
of Mexico, passed a resolution on 
September 14,1969 endorsing the MjDS 
as originally proposed. The NASAA 
resolution called upon its membership to 
take any action necessary to 
accommodate MJDS offerings within 
state securities laws. NASAA also 
formed a special task force to work with 
the Commission and Canadian 
regulators to determine what 
accommodations would be appropriate 
at the state level.

N A SA A conducted a survey of 
securities administrators in all states, 
Puerto Rico and the District of Columbia 
to gather information regarding how 
such administrators planned to 
accommodate MjDS offerings in their 
jurisdictions and the number of state 
exemptions from registration that may 
be available to M]DS issuers.157

Based upon the information obtained 
from the survey, on August 30,1990 
NASAA adopted four Model Rules to 
the Uniform Securities Act (1956) and 
recommended their adoption, where 
necessary, to the membership. Some 
states already have adopted those rules 
or similar measures. The Model Rules

146Stee Raies 14b -l and M b-2 under the Exchange 
Act. 1 7  CFR 240.14b-l and 240.Mb-2.

Results o f the survey may be obtained from 
NASAA at Suite 750,555 N e w  f e n e y  Avenue, N.W., 
Washington. DC 2000«.

provide, inter alia, for: (a)
Harmonization of state review periods 
with Canadian review periods; (b) 
acceptance of Form F-7 in lieu of any 
state form that may be required to claim 
an exemption from registration for a 
rights offering under M jDS to existing 
security holders; (c) acceptance of 
financial information presented in the 
registration statement in conformity 
with Canadian generally accepted 
accounting principles to the extent 
permitted under MJDS; and (d) an 
exemption from registration for 
secondary trading of securities which 
are the subject of an MJDS offering and 
for which a registration statement on 
Form F-8, F-9 or F-10 has become 
effective with the Commission.

V. Request for Comments
Any interested person wishing to 

submit written comments on any aspect 
of the revised Rules, Forms or Schedules 
proposed today, or the revised 
multi jurisdictional disclosure system as 
a whole, is requested to do so.

VI. Cost-Benefit Analysis
To evaluate fully the benefits and 

costs associated with the reproposed 
MJDS, the Commission requests 
commenters to provide views and data 
as to the costs and benefits associated 
with multi jurisdictional offerings and 
tender offers and continuous disclosure 
requirements under current law as 
compared to such costs and benefits 
under the reproposed MJDS. The 
Commission is not aware o f any 
additional costs that would result from 
the reproposed MjDS, but as eligible 
issuers would be able to avoid expenses 
associated with die preparation of more 
than one disclosure document benefits 
are expected to result for such issuers. 
With respect to the proposed revisions 
to existing rules and forms to treat 
Canadian foreign private issuers like all 
other foreign private issuers, additional 
costs are also not anticipated. Since use 
of the foreign integrated disclosure 
system would be voluntary for Canadian 
issuers currently using Commission 
forms, the costs of converting from one 
system to the other would not be 
mandated. In fact, in light of the 
expansion of the exemption from the 
proxy rules and the operation of section 
16, some benefit may be expected to 
result. U.S. issuers would be unaffected 
by such changes.
VII. Regulatory Flexibility Act 
Certification

Pursuant to section 605(b) of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)), the Chairman of the Commission 
has certified that the reproposed MJDS

and the revisions to the registration and 
reporting procedures for Canadian 
issuers will not, if adopted, have a 
significant impact on a substantial 
number of small entities. That 
certification, including the reasons 
therefor, is attached to this release as 
appendix B.

VIII. Table of Contents of Rule, Form 
and Schedule Proposals and Changes
f .  17 CFR Part 200—A uthority- 

Rule 30~l(f) of Rules on Delegating 
Functions to Division Directors, Regional 
Administrators and the Secretary of the 
Commission—

Rule 30-3(a)(35} of Rules on Delegating 
Functions to Division Directors, Regional 
Administrators and the Secretary of the 
Commission—

2.17  CFR Part 210—Authority:
Rules 3-01,3-02, 3-12 and 3-19 of

Regulation S -X
3.17 CFR Part 229—Authority:

Items 302,402, and 404 of Regulation S-K

Securities Act
4.17 CFR Part 230—Authority
5. Rule 158—Definitions for Section 11(a)
6. Rule 175(b)(l)(i)—Liability for Certain

Statements by Issuers
7. Rule 424—Filing of Prospectuses, Number

of Copies
8. Rule 487—-Effectiveness o f Registration

Statements and Post-effective 
Amendments thereto on Forms F-7, F-4, 
F -9  and F-10

9. Rule 502—General Conditions to be Met
10.17 CFR Part 239—Authority
11.  Form  S -4 — Instru ction  F
12. Form S-8—General Instructions C, G and

Items 3 ,9
13. Form S - l l —General Instruction E
14. Description of FormF-1
15. Description of Form F-2
16. Description of Form F-3
17. Description of Form F-4
18. Description of New Forms:

Form F-7—Registration Statement 
Form F-8—Registration. Statement 
Form F-9—Registration Statement 
Form F-10—Registration Statement 
Form F-X —Appointment of Agent

Exchange Act
19.17 CFR Part 240—Authority
20. Rule 3al2-3—Exemptions from Sections

14(a) 14(b), 14(c) and 14(f) and Section 16
21. Rule 3b-6—Liability for Certain

Statements by Issuers
22. Rule 12g-3—Registration of Securities of

Successor Issuers
23. Rule 12g3-2—Exemption for ADRs and

Certain Foreign Securities—
24. Rule 13a-3—Reporting by Form 40-F

Registrant
25. Rule I3a-10—'Transition Reports
26. Rule 13a-16—Reports of Foreign Private

Issuers on Form 6-K
27. Rule 13e-4(b)—Tender Offers by Issuers
28. Schedule 13e-4P—Tender Offer Statement
29. Rule 14d-l(b)—Scope of and Definitions

Applicable to Regulations 14D and 14E
30. Schedule 14d-lF—Tender Over statement
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31. Schedule 14d-9F—Recommendation of
Subject Company

32. Rule 14e-2(c)— Position of Subject
Company

33. Rule 15d-4—Reporting by Form 40-F
R egistran ts

34. Rule I5d-5{b), (c)—Reporting by
Successor Issuers

35. Rule 15d—10(g)(1)—Transition Reports
36. Rule 15d-18—Reports of Foreign Private

Issuers on Form 6-K
37.17 CFR P art 249—Authority
38. Form 20-F—Registration of Foreign

Private Issuers
39. Form 40-F—Registration of Securities of

Certain Canadian Issuers
40. Form F-X —Appointment of Agent for .

Service of Process
41. Form 6-K—Report of Foreign Private

Issuers

Trust I n d e n t u r e  A ct
42.17 CFR Part 260—Authority
43. Rule 0-11—Liability for Certain

Statements by Issuers
44. Rule 4 d -l—Application for Exemption

from Section 310(a)(1)
45. Rule 4d-2—Application for Appointment

of a Foreign Trustee
46. Rule 4d-3—General Requirements for

Applications
47. Rule 4d-4—Nature of application under

Rule 4d-l
48. Rule 4d-5—Waiver of Hearing;

Designation of Record
49. Rule 4d-6—Consent of Trustee to Service

of Process
50.17 CFR Part 269—Authority
51. Form T-5—Application for Exemption 

Pursuant to Rule 4d -l

IX. Statutory Basis of Rule, Form  and  
Schedule Proposals and Rule and Form  
Changes

These revisions are being proposed 
pursuant to section 19 of the Securities 
Act,158 sections 12,13,14,15,16, and 23 
of the Exchange Act,159 and section 304 
of the Trust Indenture Act.160

List of Subjects in 17 CFR Parts 200,210, 
229,230, 239, 240, 249, 260 and 269

Authority delegations, Accounting, 
Reporting and recordkeeping 
requirements, Securities, Trusts and 
trustees.

X. Text of Rule, Form  and Schedule 
Proposals and Rule and Form  Changes

In accordance with the foregoing, title 
17, chapter II of the Code of Federal 
Regulations is proposed to be amended 
as follows:

PART 200— ORGANIZATION:
CONDUCT AND ETHICS; AND 
INFORMATION AND REQUESTS

1 The authority citation for part 200 
continues to read in part as follows:

'**15 USC 778
*15 USC 78/ 78m 78n 78o ’r8p and ”8w

,w15 U S.C T7ddd(d)

Authority: Secs. 19, 23, 48 Stat. 85, 901, as 
amended; sec. 20,49 Stat. 833; sec. 319, 53 
Stat. 1173; secs. 38, 211, 54 Stat. 841, 855; sec. 
308,101 Stat. 1254 (15 U.S.C. 77s, 78d-l, 78d- 
2, 78w, 79t, 77sss, 80a-37, 80b -ll), unless 
otherwise noted.

2. By amending § 200.30-1 to add 
paragraph (f)(14) (introductory text of 
paragraph (f) is republished) to read as 
follows:

§ 200.30-1 Delegation of authority to 
Director of Division of Corporation Finance. 
* * * * *

(f) With respect to the Securities 
Exchange Act of 1934 (15 U.S.C. 78a, et 
seq.y.
* * * * *

(14) To determine whether, in light of 
any exemptive order granted by a 
Canadian federal, provincial or 
territorial regulatory authority with 
respect to a tender or exchange offer 
otherwise eligible to be made pursuant 
to Rule 14d-l(b) (§ 240.14d-l(b) of this 
chapter), application of certain tender 
offer provisions of the Exchange Act 
(Sections 14(d)(1) through 14(d)(7), 
Regulation 14D and Schedules 14D-1 
and 14D-9 thereunder, and Rule 14e-l of 
Regulation 14E) is necessary or 
appropriate in the public interest.
* * * * *

3. By revising paragraph (a) (35) of 
§ 200.30-3 to read as follows:

§ 200.30-3 Delegation of authority to 
Director of Division of Market Regulation
*  *  *  *  *

(a) With respect to the Securities 
Exchange Act of 1934 (15 U.S.C. 78a, et 
seq.y.
* * * * *

(35) (i) To grant exemptions from Rule 
13e-4 (§ 240.13e-4 of this chapter) 
pursuant to Rule 13e-4(g)(7) (§ 240.13e- 
4(g)(7) of this chapter):

(ii) To determine whether, in light of 
any exemptive order granted by a 
Canadian federal, provincial or 
territorial regulatory authority with 
respect to a tender or exchange offer 
otherwise eligible to be made pursuant 
to Rule 13e-4(h) (§ 240.13e^4(h) of this 
chapter), application of certain tender 
offer provisions of the Exchange Act 
(section 13(e)(1), and Rule 13e-4 and 
Schedule 13e-4 thereunder) is necessary 
or appropriate in the public interest.

PART 210— FORM AND CON TEN T OF 
AND REQUIREMENTS FOR FINANCIAL 
STATEMENTS, SECURITIES A C T OF
1933, SECURITIES EXCHANGE A C T OF
1934, PUBLIC UTILITY HOLDING 
COMPANY A C T OF 1935, INVESTMFNT 
COMPANY A C T OF 1940, AND 
ENERGY POLICY AND 
CONSERVATION A C T OF 1975

4. The authority citation for part 210 
continues to read in part as follows:

Authority: Secs 8, 7, 8 ,10 ,19  and Schedule 
A of the Securities Act of 1933 (15 U.S.C. 77f, 
77g, 77h, 77j, 77s, 77aa(25)(26); secs 12,13,14, 
15(d) and 23(a) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78/, 78m, 78n, 78o(d), 
78w(a)); secs. 5(b), 10(a), 14 and 20(a) of the 
Public Utility Holding Company Act of 1935 
(15 U.S.C. 79e(b), 79j(a), 79n, 79t(a)); and secs. 
8, 20, 30, 31 and 38(a) of the Investment 
Company Act of 1940 (15 U.S.C. 80a-8, 80a- 
20, 80a-29, 80a-30, 80a-37a), unless otherwise 
noted.

5. By revising paragraph (h) of § 210.3-
01 to read as follows:

§ 210.3-01 Consolidated balance sheets.
* * * * *

(h) Any foreign private issuer, other 
than a registered management 
investment company or an employee 
plan, may file the financial statements 
required by § 210.3-19 in lieu of the 
financial statements specified in this 
rule.

6. By revising paragraph (d) of § 210.3-
02 to read as follows:

§ 210.3-02 Consolidated statements of 
income and changes in financial position.
*  *  *  *  *

(d) Any foreign private issuer, other 
than a registered management 
investment company or an employee 
plan, may file the financial statements 
required by § 210.3-19 in lieu of the 
financial statements specified in this 
rule.

7. By revising paragraph (f) of § 210.3- 
12 to read as follows:

§ 210.3-12 Age of financial statements at 
effective date of registration statement or 
at mailing date of proxy statement 
* * * * *

(f) Any foreign private issuer may file 
financial statements whose age is 
specified in § 210.3-19.

8. By revising paragraph (a) of § 210.3- 
19 to read as follows:

§ 210.3-19 Special provisions as to 
financial statements for foreign private 
issuers.

(a) A foreign private issuer, as defined 
in Rule 405 (§ 240.405 of this chapter), 
other than a registered management 
investment company or an employee
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plan, shall include the following 
financial statements for the registrant 
and its subsidiaries consolidated and, 
where appropriate, its predecessors:

(1) Audited balance sheets as of the 
end of each of the two most recent fiscal 
years.

(2) Audited statements of income and 
changes in financial position for each of 
the three fiscal years preceding the date 
of the most recent audited balance sheet 
being filed.
♦ * * * #

PART 229— STANDARD 
INSTRUCTIONS FOR FILING FORMS 
UNDER SECURITIES A C T OF 1933, 
SECURITIES EXCHANGE A C T OF 1934 
AND ENERGY POLICY AND 
CONSERVATION A C T OF 1 9 7 5 - 
REGULATION S~K

9. The authority citation for part 229 
continues to read as follows:

Authority: 15 U.S.C. 77f. 77g, 77h, 77}, 77s, 
77aa(25), 77aa(26), 78/, 78m, 78n, 78o, 78w, 
80a-8, 80a-29, 80a-30 and 80a-37, as 
amended, unless otherwise noted.

10. By revising paragraph (a)(5) of 
§ 229.302 to read as follows:

§ 229.302 (Item 302) Supplementary 
financial Information.

( a ) * * #
(5) This paragraph (aj applies to any 

registrant, except a foreign private 
issuer, that meets both of the following 
tests:
* * * * *

11. By revising General Instruction 1. 
to § 229.402 to read as follows:

§ 229402 (Ite m  402) E x e cu tiv e  
c o m p e n s a tio n .
* * * * *

General Instructions to Item 482
1. Foreign private issuers. A foreign private 

issuer may respond to all of Item 402 by 
indicating the aggregate payments or benefits 
paid or to be paid to all executive officers as 
a group unless such registrants disclose to 
their security holders or otherwise make 
public the information specified in this 
section for individually named executive 
officers, in which case such information also 
shall be disclosed.

12. By revising Instruction 3 to 
§ 229.404 to read as follows:

§ 2 2 9 .4 0 4  (Item  4 0 4 ) C erta in  re la tio n sh ip s  
an d  re la te d  tr a n s a c t io n s .

Instructions to Item 404.
* * # * *

3. A foreign private issuer may respond to 
Item 404 only to the extent that the registrant 
discloses to its security holders or otherwise

makes public the information specified in that 
Item.

PART 230— GENERAL RULES AND 
REGULATIONS, SECURITIES A C T OF 
1933

13. The authority citation for part 230 
is amended by adding the following 
citation:

Authority: 15 U.S.C. 77b, 77f, 77g, 77h„ 77% 
77a, 77sss, 78c, 78/ 78m, 78n, 78o, 78w, 79t, 
and 80a-37, as amended, unless otherwise 
noted.

Section 230.175 is also issued under 15 
U.S.C. 78t, 79e, 79n, 80a-8, 80a-29, 80a-30(c), 
42 U.S.C. 6383 and 12 U.S.C. 241.

14. The authority citations following 
§§ 230.158 and 230.175 are removed.

15. By revising paragraphs (a) and (b) 
of § 230.158 to read as follows:

§ 2 3 0 .1 5 9  D efin itio n s o f  c e r ta in  te rm s  in 
th e  la s t  p a ra g ra p h  o f  s e c t io n  1 1 (a ) .

(a) An “earning statement” made 
generally available to securityholders of 
the registrant pursuant to the last 
paragraph of section 11(a) of the Act 
shall be sufficient for the purposes of 
such paragraph if:

(lJThere is included the information 
required for statements of income 
contained either.

(1) In Item 8 of Form 10-K (| 249.310 of 
this chapter), Part I, Item 1 of Form 10-Q 
(§ 249.308a of this chapter), or Rule 14a- 
3(b) (§ 240.14a-3(b) of this chapter) 
under the Securities Exchange Act of 
1934;

(iij In Item 17 of Form 20-F (§ 249.220f 
of this chapter), if  appropriate; or

(iii) In Form 40-F (§ 249.240f of this 
chapter); and

(2) The information specified in the 
last paragraph of section 11(a) is 
contained in one report or any 
combination of reports either; (i) On 
Form 10-K, Form 10-Q, Form 8-K
(§ 249.308 of this chapter), or in the 
annual report to securityholders 
pursuant to Rule 14a-3 under the 
Securities Exchange Act of 1934; or

(ii) On Form 20-F, Form 40-F or Form 
6-K (§ 249.306 o f  this chapter).

A subsidiary issuing debt securities 
guaranteed by its parent will be deemed 
to have met the requirements of this 
paragraph if the parent’s income 
statements satisfy the criteria of this 
paragraph and information respecting 
the subsidiary is included to the same 
extent as was presented in the 
registration statement. An “earning 
statement” not meeting the requirements 
of this paragraph may otherwise be 
sufficient for purposes of the last 
paragraph of section 11(a).

(b) For purposes of the last paragraph 
of Section 11(a) only, the “earning 
statement” contemplated by paragraph

(a) of this section shall be deemed to be 
“made generally available to its 
securityholders” if the registrant (1) is 
required to file reports pursuant to 
Section 13 or 15(d) of the Securities 
Exchange Act of 1934 and (2) has filed 
its report or reports on Form 10-K, Form 
10-Q, Form 8-K, Form 20-F, Form 40-F, 
or Form 6-K, or has supplied to the 
Commission copies of the annual report 
sent to securityholders pursuant to Rule 
14a-3(c), containing such information. A 
registrant may use other methods to 
make an earning statement “generally 
available to its securityholders” for 
purposes of the last paragraph of section 
11(a).
* * * * *

16. By revising paragraph (b)(l)(i) of 
§ 230.175 to read as follows:

§ 230.175 Liability for certain statements 
by issuers.
* * * * *

(bj *  * *
(1) * * *
(i) At the time such statements are 

made or reaffirmed, either the issuer is 
subject to the reporting requirements of 
section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 and has complied 
with the requirements of Rule 13a-l or 
15d-l thereunder, if applicable, to file its 
most recent annual report on Form 10-K, 
Form 20-F or Form 40-F, or if the issuer 
is not subject to the reporting 
requirements of section 13(a) or 15(d) of 
the Securities Exchange Act of 1934, the 
statements are made in a registration 
statement filed under the Act or 
pursuant to section 12 (b) or (g) of the 
Securities Exchange Act of 1934, and 
* ★  * * *

17. By revising existing paragraph
(b) (3) and by adding a new paragraph 
(b)(6) to § 230.424 to read as follows:

§ 230.424 Filing of p r o s p e c tu s e s ,  number 
of c o p ie s .
* * * * *

(b) * * *
(3J A form of prospectus that reflects 

facts or events other than those covered 
in paragraphs (b) (1), (2) and (6) of this 
section that constitute a substantive 
change from or addition to the 
information set forth in the last form of 
prospectus filed with the Commission 
under this section or as part of a 
registration statement under the 
Securities Act shall be filed with the 
Commission no later than the fifth 
business day after the date it is first 
used after effectiveness in connection 
with a public offering or sales, or 
transmitted by a means reasonably
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calculated to result in filing with the 
Commission by that date.
* * * . * *

(6) A form of prospectus used in 
connection with an offering of securities 
under Canada’s National Policy 
Statement No. 45 pursuant to Rule 415 
under the Securities Act (§ 230.415 of 
this chapter) made only in Canada shall 
be filed with the Commission no later 
than the date it is first used in Canada, 
or transmitted by a means reasonably 
calculated to result in filing with the 
Commission by that date.
* * * * *

18. By adding § 230.467 to read as 
follows:

§ 230.467 Effectiveness of registration 
statements and post-effective 
amendments thereto made on Forms F-7, 
F-8, F-9, and F-10.

(a) A registration statement on Form 
F-7 or Form F-8 (§ 239.37 or § 239.38 of 
this chapter) or a registration statement 
on Form F-9 or Form F-10 (§ 239.39 or
§ 239.40 of this chapter) relating to 
securities offered in connection with an 
exchange offer or a business 
combination, shall become effective 
upon notification of the Commission by 
the registrant or the applicable 
Canadian securities regulatory 
authorities that such securities legally 
may be sold in Ontario and Quebec or, 
if such securities are being offered in 
only one of such provinces, at the time 
such securities legally may be sold in 
Ontario or Quebec. A post-effective 
amendment to such registration 
statement shall become effective upon 
notification of the Commission by the 
registrant or the applicable Canadian 
securities regulatory authorities that the 
amendment to home jurisdiction 
document(s) legally may be used in 
Ontario and Quebec or, if filed in only 
one such province, at the time such 
amendment legally may be used in 
Quebec or Ontario.

(b) A registration statement on Forms 
F-9 or F-10 relating to securities other 
than those offered in connection with an 
exchange offer or a business 
combination, filed in connection with a 
contemporaneous offering of securities 
in the registrant’s home jurisdiction, 
shall become effective upon notification 
of the Commission by the registrant or 
the applicable Canadian securities 
regulatory authorities that such 
securities legally may be. sold in the 
jurisdiction identified on such Form as 
the principal jurisdiction regulating such 
offering (the "principal jurisdiction”). A 
post-effective amendment to such 
registration statement shall become 
effective upon notification of the 
Commission by the registrant or the

applicable Canadian securities 
regulatory authorities that the 
amendment to the home jurisdiction 
document(s) legally may be used in the 
principal jurisdiction.

(c) Where no contemporaneous 
offering is being made in the registrant’s 
home jurisdiction, a registrant filing on 
Form F-9 or Form F-10 may designate 
on the facing page of the registration 
statement, or a post-effective 
amendment thereto, a date and time for 
such fifing to become effective, and such 
registration statement or post-effective 
amendment shall become effective in 
accordance with such designation; 
Provided, how ever, That

(1) Such registration statement or 
post-effective amendment shall not 
become effective prior to seven calendar 
days after the date of filing with the 
Commission unless the securities 
regulatory authority in the principal 
jurisdiction issued a receipt or 
notification of clearance; and

(2) If such registration statement or 
post-effective amendment is selected for 
review by a regulatory authority in the 
principal jurisdiction, it shall not 
become effective prior to issuance by 
such regulatory authority of a receipt or 
notification of clearance.

(d) Notwithstanding the provisions of 
paragraphs (a), (b) and (c) of this 
section:

(1) A registration statement shall not 
become effective prior to the time of 
filing with the Commission of all 
disclosure documents relating to the 
securities being offered that were filed 
with any securities regulatory authority 
in Canada on or before the time the 
securities legally could be sold in all 
provinces and territories in which such 
securities are being offered;

(2) A post-effective amendment shall 
not become effective prior to the time of 
filing with the Commission of all 
disclosure documents relating to the 
securities being offered that were filed 
with any securities regulatory authority 
in Canada on or before the time the 
amendment legally could be used in all 
provinces and territories in which such 
securities are being offered; and

(3) A registration statement or post
effective amendment relating to an issue 
of debt securities shall not become 
effective until the provisions of the Trust 
Indenture Act of 1939 (15 U.S.C. 78aaa et 
seq.) have been satisfied or an 
exemption from any provisions of that 
Act that have not been satisfied has 
been granted pursuant to Section 304(d) 
(15 U.S.C. 78ddd(d)) or Rule 4d-5 (17 
CFR 240.4d-5) under that Act.

(e) When the effectiveness of a 
registration statement or a post-effective 
amendment is  postponed pursuant to the

proviso in paragraph (c) or pursuant to 
paragraph (d)(1), (d)(2) or (d)(3) of this 
section, such registration statement or 
post-effective amendment shall become 
effective at the time the registrant 
notifies or demonstrates to the 
Commission that such provisions are no 
longer applicable.

19. By revising paragraphs (b)(2)(i)(D) 
and (b)(2)(ii)(D) of § 230.502 to read as 
follows:

§ 230.502 Générai conditions to be m et 
* * . * * *

(b) * * *
(2) * * *

(i) * * *
(D) If the issuer is a foreign private 

issuer, the issuer shall disclose the same 
kind of information required to be 
included in a registration statement filed 
under the Act on the form that the issuer 
would be entitled to use. The financial 
statements need be certified only to the 
extent required by paragraph (b)(2)(i)(B) 
or (C) of this sectiqn, as appropriate.

(ii) * * *
(D) If the issuer is a foreign private 

issuer, the issuer may provide in lieu of 
the information specified in paragraphs 
(b)(2)(ii)(A) or (B) of this section, the 
information contained in its most recent 
filing on Form 20-F or Form F -l  (§ 239.31 
of the chapter).
* * * * *

PART 239— FORMS PRESCRIBED 
UNDER THE SECURITIES A C T OF 1933

20. The authority citation for part 239 
is amended by adding the following 
citation:

Authority: The Securities Act of 1933,15 
U.S.C. 77a, et seq., unless otherwise noted.

Sections 239.31, 239.32 and 239.33 are also 
issued under 15 U.S.C. 787, 78m, 780, 78w, 
80a-8, 80a-29, 80a-30, 80a-37 and 12 U.S.C. 
241.
* * * * *

21. The authority citations following 
§§ 239.31, 239.32 and 239.33 are 
removed.

22. By revising General Instruction F 
to Form S-4 to read as follows:

Note: The Forms do not appear in the Code 
of Federal Regulations
Form S-4 _ '
* * * * *

General Instructions 
* * * * *

F. Transactions Involving Foreign Private 
Issuers.

If a U.S. registrant is acquiring a foreign 
private issuer, as defined by Rule 405 
(§ 230.405 of this chapter), such registrant 
may use this Form and may present
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information about the foreign private issuer 
pursuant to Form F—4. If the registrant is a 
foreign private issuer, such registrant may 
use Form F-4 and

1. If the company being acquired is a 
foreign private issuer, may present 
information about such foreign company 
pursuant to Form F-4 or

2. If the company being acquired is a U.S. 
company, may present information about 
such company pursuant to this Form.
* * * * *

23. By revising General Instructions
C.I., C.2.(a) and G(2), paragraph (a) of 
Item 3, and Note (2) to Item 9 of Form 
S-8 to read as follows:

Note: The Forms do not appear in the Code 
o f Federal Regulations.

Form S -8
* * * * *

General Instructions 
* * * * *

C. Reoffers and Resales.
1. Securities. Reoffers and resales of the 

following securities may be made on a 
continuous or delayed basis in the future, as 
provided by Rule 415 (5 230.415), pursuant to 
a registration statement on this form by 
means of a separate prospectus (“reoffer 
prospectus"), which is prepared in 
accordance with the requirements of Part I of 
Form S-3 (or, if the registrant is a foreign 
private issuer, in accordance with Part I of 
Form F—3), filed with the registration 
statement on Form S-8 or, in the case of 
control securities, a post-effective 
amendment thereto:

(a) Control securities, which are defined 
for purposes of this General Instruction C as 
securities acquired under a Securities Act 
registration statem ent held by affiliates of the 
registrant as defined in Rule 405 (§ 230.405). 
Control securities may be included in a 
reoffer prospectus only if they have been or 
will be acquired by the selling securityholder 
pursuant to an employee benefit plan; or

(b) Restricted securities, which are defined 
for purposes of this General Instruction C as 
securities issued under any employee benefit 
plan of the registrant meeting the definition of 
“restricted securities" in Rule 144(a)(3)
(§ 230.144(a)(3)), whether or not held by 
affiliates of the registrant. Restricted 
securities may be included in a reoffer 
prospectus only if they have been acquired 
by the selling securityholder prior to the filing 
of the registration statement.

2. Limitations. The reoffer prospectus may 
be used as follows:

(a) If the registrant, at the time of filing 
such prospectus, satisfies the registrant 
requirements for use of Form S-3 (or if the 
registrant is a foreign private issuer, the 
registrant requirements for use of Form F-3), 
then control and restricted securities may be 
registered for reoffer and resale without any 
limitations.
* * * * *

G. Updating
Updating of information constituting the 

Section 10(a) prospectus pursuant to Rule

428(a) (§ 230.428(a)) during the offering of the 
securities shall be accomplished as follows:

(1) * * *
(2) Registrant information shall be updated 

by the filing of Exchange Act reports, which 
are incorporated by reference in the 
registration statement and the Section 10(a) 
prospectus. Any material changes in the 
registrant’s affairs required to be disclosed in 
the registration statement but not required to 
be included in a specific Exchange Act report 
shall be reported on Form 8-K (§ 249.308) 
pursuant to Item 5 thereof (or, if the registrant 
is a foreign private issuer, on Form 6-K 
(§ 249.306)).
* * * * *

Item 3. Incorporation of Documents by 
Reference.
* * * * *

(a) The registrant’s latest annual report, 
and where interests in the plan are being 
registered, the plan’s latest annual report, 
filed pursuant to Section 13(a) or 15(d) of the 
Exchange Act, or in the case of the registrant 
either: (1) the latest prospectus filed pursuant 
to Rule 424(b) under the Act that contains 
audited financial statements for the 
registrant’s latest fiscal year for which such 
statements have been filed, or (2) the 
registrant’s effective registration statement 
on Form 10, Form 20-F or, in the case of 
registrants described in General Instruction
A.(2) of Form 40-F, on Form 40-F filed under 
the Exchange Act containing audited 
financial statements for the registrant’s latest 
fiscal year.
* * * * *

Item 9. Undertakings 
* * * * *

Notes to Item 9: (1) * * *
(2) With respect to registration statements 

filed on this form, foreign private issuers are 
not required to furnish the Item 512(a)(4) 
undertaking.
* * * * *

24. By revising General Instruction E 
to Form S - l l  to read as follows:

Note: The Forms do not appear in the Code 
of Federal Regulations
Form S - l l
* * * * *

General Instructions
* * * * *

E. Foreign Issuers
A foreign private issuer may comply with 

Items 19, 20, 21, 22 and 26 of this Form by 
furnishing the information specified in Items 
3, 4,10,11, and 18, respectively, of Form 20-F 
(§ 249.220f of this chapter).
* * * * *

25. By revising paragraph (a) of 
§ 239.31 and revising General Instruction
I.A. of Form  F—1 to read  as follows:

§ 239.31 Form F-1, registration statement 
under the Securities Act of 1933 for 
securities of certain foreign private issuers.

(a) Form F -1  shall be used for 
registration under the Securities A ct of

1990 / Proposed Rules

1933 (“Securities Act") of securities of 
all foreign private issuers, as defined in 
Rule 405 (§ 230.405 of this chapter) for 
which no other form is authorized or 
prescribed.
* * * * *

Note: The Forms do not appear in the Code 
of Federal Regulations.
Form F-1
* * * * *

General Instructions

I. Eligibility Requirements fo r Use o f Form 
F-1

A. Form F-1 shall be used for registration 
under the Securities Act of 1933 (“Securities 
Act’’) of securities of all foreign private 
issuers as defined in Rule 405 (§ 230.405 of 
this chapter) for which no other form is 
authorized or prescribed. 
* * * * *

26. By revising paragraphs (a), (b)(2),
(d), (e) and (g) of § 239.32, revising 
General Instructions I.A., I.D., I.E. and
I.G. of Form F-2, and revising 
paragraphs (a) and (b)(2) of Item 11, 
Item 12 and Instructions 1 and 4 thereto 
of Form F-2 to read as follows:

§ 239.32 Form F-2, for registration under 
the Securities Act of 1933 for securities of 
certain foreign private issuers. 
* * * * *

(a) The registrant has a class of 
securities registered pursuant to section 
12(b) of the Securities Exchange Act of 
1934 (the “Exchange Act”) or has a class 
of equity securities registered pursuant 
to section 12(g) of the Exchange Act or is 
required to file reports pursuant to 
section 15(d) of the Exchange Act and 
has filed annual reports on Form 20-F
(§ 249.220f of this chapter), or, in the 
case of certain Canadian registrants, on 
Form 10-K (§ 249.310 of this chapter) or, 
in the case of registrants described in 
General Instruction A.(2) of Form 40-F, 
on Form 40-F (§ 249.240f of this chapter) 
under the Exchange Act.

(b) * * *
(2) The provisions of paragraph

(b)(l)(i) of this section do not apply to 
any registrant if (i) the aggregate market 
value worldwide of the voting stock of 
the registrant held by non-affiliates is 
the equivalent of $300 million or more, 
or if non-convertible debt securities that 
are “investment grade debt securities,” 
as defined below, are being registered 
and (ii) the registrant has filed at least 
one Form 20-F, Form 40-F or Form 10-K 
that is the latest required to have been 
filed.
* * * * *

(d) The financial statements in the 
registrant’s latest filing on Form 20-F, 
Form 40-F or Form 10-K comply with 
Item 18 of Form 20-F.
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(e) The provisions of paragraphs (b)(1)
(i) and (d) of this section do not apply if 
the Registrant has filed at least one 
Form 20-F, Form 40-F or Form 10-K that 
is the latest required to have been filed 
and if the only securities being 
registered are to be offered:

(1) Upon the exercise of outstanding 
rights granted by the issuer of the 
securities to be offered, if such rights are 
granted pro rata to all existing 
securityholders of the class of securities 
to which the rights attach;

(2) Pursuant to a dividend or interest 
reinvestment plan; or

(3) Upon the conversion of 
outstanding convertible securities or 
upon the exercise of outstanding 
transferable warrants issued by the 
issuer of the securities to be offered, or 
by an affiliate of such issuer.
The exemptions in this paragraph (e) are 
unavailable if securities are to be 
offered or sold in a standby 
underwriting in the United States or 
similar arrangement. 
* * * * *

(g) If a registrant is a majority-owned 
subsidiary which does not meet the 
conditions of these eligibility 
requirements, it nevertheless shall be 
deemed to have met such conditions if 
its parent meets the conditions and if 
the parent fully guarantees the securities 
being registered as to principal and 
interest. Note; In such an instance the 
parent-guarantor is the issuer of a 
separate security consisting of the 
guarantee which must be concurrently 
registered but may be registered on the 
same registration statement as are the 
guaranteed securities. Both the parent- 
guarantor and the subsidiary shall each 
disclose the information required by this 
Form as if each were the only registrant 
except that if the subsidiary will not be 
eligible to file annual reports on Form 
20-F or Form 40-F after the effective 
date of the registration statement, then it 
shall disclose the information specified 
in Form S-2 {§ 239.12 of this chapter). 
Rule 3-10 of Regulation S-X  (§ 210.3-10 
of this chapter) specifies the financial 
statements required.

Note: The Forms do not appear in the Code 
of Federal Regulations.
Form F- 2
* * * * *

GENERAL INSTRUCTIONS

/. Eligibility Requirements for Use of Form 
F - 2

A. The Registrant has a class of securities 
registered pursuant to section 12(b) of the 
Securities Exchange Act of 1934 (“Exchange 
Act”) or has a class of equity securities 
registered pursuant to section 12(g) of the

Exchange Act or is required to file reports 
pursuant to section 15(d) of the Exchange Act 
and has filed annual reports on Form 20-F 
(§ 249.220f of this chapter), in the case of 
certain Canadian registrants, on Form 10-K 
(§ 249.310 of this chapter) or, in the case of 
registrants described in General Instruction 
A.(2) of Form 40-F, on Form 40-F (§ 249.240f 
of this chapter) under the Exchange Act. 
* * * * *

D. The financial statements in the 
registrant’s latest filing on Form 20-F, Form 
40-F or Form 10-K comply with Item 18 
thereof.

E. The provisions of paragraphs (B)(1)(a) 
and (D) do not apply if the Registrant has 
filed at least one Form 20-F, Form 40-F or 
Form 10-K that is the latest required to have 
been filed and if the only securities being 
registered are to be offered: (1) Upon the 
exercise of outstanding rights granted by the 
issuer of the securities to be offered, if such 
rights are granted pro rata to all existing 
securityholders of the class of securities to 
which the rights attach; or (2) pursuant to a 
dividend or interest reinvestment plan; or (3) 
upon the conversion of outstanding 
convertible securities or upon the exercise of 
outstanding transferable warrants, issued by 
the issuer of the securities to be offered, or by 
an affiliate of such issuer. The exemptions in 
this paragraph (E) are unavailable if 
securities are to be offered or sold in a 
standby underwriting in the United States or 
similar arrangement.
* * * * *

G. If a registrant is a majority-owned 
subsidiary which does not meet the 
conditions of these eligibility requirements, it 
shall nevertheless be deemed to have met 
such conditions if its parent meets the 
conditions and if the parent fully guarantees 
the securities being registered as to principal 
and interest Note: In such an instance the 
parent-guarantor is the issuer of a separate 
security consisting of the guarantee which 
must be concurrently registered but may be 
registered on the same registration statement 
as are the guaranteed securities. Both the 
parent-guarantor and the subsidiary shall 
each disclose the information required by this 
Form as if each were the only registrant 
except that if the subsidiary will not be 
eligible to file annual reports on Form 20-F or 
Form 40-F after the effective date of the 
registration statement, then it shall disclose 
the information specified in Form S-2 
(S 239.12 of this chapter). Rule 3-10 of 
Regulation S -X  (§ 210.3-10 of this chapter) 
specifies the financial statements required. 
* * * * *

Item 11. Material Changes
(a) Describe any and all material changes 

in the registrant’s affairs which have 
occurred since the end of the latest fiscal 
year for which certified financial statements 
were included in the latest filing on Form 20- 
F, Form 40-F or Form 10-K under the 
Exchange Act.

(b) ( 1 ) * * *
(2) If the financial statements incorporated 

by reference from the registrant’s latest Form 
20-F, Form 40-F or Form 10-K in accordance 
with Item 12 are not sufficiently current to

comply with the requirements of Rule 3-19 of 
Regulation S -X  (§ 210.3-19 of this chapter), 
financial statements necessary to comply 
with that rule shall be presented either in the 
prospectus or in an amended Form 20-F,
Form 40-F or Form 10-K.
* * * * *

Item 12. Information with Respect to the 
Registrant

The registrant shall incorporate by 
reference and deliver with the prospectus the 
latest Form 20-F, Form 40-F or Form 10-K 
filed pursuant to the Exchange Act that 
contains certified financial statements for the 
registrant’s latest fiscal year for which a 
Form 20-F, Form 40-F or Form 10-K was 
required to have been filed and any report on 
Form 10-Q or Form 8-K filed since the end of 
the fiscal year covered by such annual report. 
The registrant may incorporate by reference 
and deliver with the prospectus any other 
Form 10-Q or Form 8-K, and any Form 8-K 
containing information meeting the 
requirements of this Form.

Instructions
1. Reference is made to General Instruction 

I.D. that, in some cases, requires the financial 
statements in the Form 20-F, Form 40-F or 
Form 10-K to comply with Item 18 of Form 
20-F as a condition for eligibility to use Form 
F-2.
2. *  *  *

3. * * *
4. The Form 20-F, Form 40-F or Form 10-K 

shall be delivered with the preliminary 
prospectus but need not be redelivered with 
the final prospectus to a recipient that had 
previously received the Form 20-F, Form 40-F 
or Form 10-K with the preliminary 
prospectus.
* * * * *

27. By revising paragraphs (a)(1) and
(a)(6)(iii), the Note following (a)(6)(iii), 
paragraphs (b)(1) and (b)(3) of § 239.33, 
and revising General Instructions I.A.I.,
I.A.6.(iii), I.B.I. and I.B.3., and 
paragraphs (a) and (b)(2) of Item 11 and 
paragraphs (a) and (b) of Item 12 of 
Form F-3 to read as follows:

§ 239.33 Form F-3, for registration under 
the Securities Act of 1933 of securities of 
certain foreign private issuers offered 
pursuant to certain types of transactions. 
* * * * *

(a) * * *
(1) The registrant has a class of 

securities registered pursuant to section 
12(b) of the Securities Exchange Act of 
1934 (“Exchange Act”) or has a class of 
equity securities registered pursuant to 
section 12(g) of the Exchange Act or is 
required to file reports pursuant to 
section 15(d) of the Exchange Act and 
has filed annual reports on Form 20-F, in 
the case of certain Canadian registrants, 
on Form 10-K (§ 240.310 of this chapter) 
or, in the case of registrants described in 
General Instruction A.(2) of Form 40-F,
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on Form 40-F (§ 249.240f of this chapter) 
under the Exchange Act. 
* * * * *

(6) M ajority ow ned Subsidiaries. If a 
registrant is a majority-owned 
subsidiary, security offerings may be 
registered on this Form if:
* * *

(iii) The parent of the registrant- 
subsidiary m eets the Registrant 
Requirements and the applicable 
Transaction Requirement and fully 
guarantees the securities being 
registered as to principal and interest.

Note: In the situations described in 
paragraphs (a) (0) (i), (ii). and (iii) of this 
section, the parent-guarantor is the issuer of 
a separate security consisting of the 
guarantee which must be concurrently 
registered but may be registered on the same 
registration statement as are the guaranteed 
securities. Both the parent-guarantor and the 
subsidiary shall each disclose the 
information required by this Form as if each 
were the only registrant except that if the 
subsidiary will not be eligible to file annual 
reports on Form 20-F or Form 40-F after the 
effective date of the registration statement, 
then it shall disclose the information 
specified in Form S-3 (§ 239.13 of this 
chapter). Rule 3-10 of Regulation S-X  
(§ 210.3-10 of this chapter) specifies the 
financial statements required.

(b) Transaction requirements.
Security offerings meeting any of the 
following conditions and made..by 
registrants meeting the Registrant 
Requirements above m ay be registered  
on this Form:

(1) Primary offerings by  certain  
registrants. Securities to be offered for 
cash by or on behalf of a registrant, if 
the financial statements in the 
registrant’s latest filing on Form 20-F, 
Form 40-F or Form 10-K comply with 
Item 18 of Form 20-F.

(2) * * *
(3) Transactions involving secondary  

offerings. Outstanding securities to be 
offered for the account of any person 
other than the issuer, including 
securities acquired by standby 
underwriters in connection with the call 
or redemption by the issuer of warrants 
or a class of convertible securities. In 
addition, Form F-3 may be used by 
affiliates to register securities for resale 
pursuant to the conditions specified in 
General Instruction C to Form S-8 
(§ 239.16b of this chapter) if the financial 
statements in the registrant's latest filing 
on Form 20-F, Form 40-F or Form 10-K 
comply with Item 18 of Form 20-F. 
* * * * *

Note: The Forms do not appear in the Code 
of Federal Regulations.
Form F-3
* * * * *

General Instructions

/. Eligibility Requirements for Use of Form 
F-3
* * * * *

A. Registrant Requirements 
* * * * *

1. The registrant has a class of 
securities registered pursuant to section 
12(b) of the Securities Exchange Act of 
1934 (“Exchange Act”) or has a class of 
equity securities registered pursuant to 
section 12(g) of the Exchange Act or is 
required to file reports pursuant to 
section 15(d) of the Exchange Act and 
has filed annual reports on Form 20-F 
(§ 249.220f of this chapter), or, in the 
case of certain Canadian registrants, on 
Form 10-K (§ 249.310 of this chapter) or, 
in the case of registrants described in 
General Instruction A.(2) of Form 40-F, 
on Form 40-F (§ 249.240f of this chapter) 
under the Exchange Act.
* * * * *

6. Majority owned subsidiaries. If a 
registrant is a majority-owned subsidiary, 
security offerings may be registered on this 
Form if:
* * * * *

(iii) The parent of the registrant-subsidiary 
meets the Registrant Requirements and the 
applicable Transaction Requirements and 
fully guarantees the securities being 
registered as to principal and interest.

Note: In the situations described in (i), (ii) 
and (iii) above, the parent-guarantor is the 
issuer of a separate security consisting of the 
guarantee which must be concurrently 
registered but may be registered on the same 
registration statement as are the guaranteed 
securities. Both the parent-guarantor and the 
subsidiary shall each disclose the 
information required by this Form as if each 
were the only registrant except that if the 
subsidiary will not be eligible to file annual 
reports on Form 20-F or Form 40-F after the 
effective date of the registration statement, 
then it shall disclose the information 
specified in Form S-3 (§ 239.13 of this 
chapter). Rule 3-10 of Regulation S-X  
(5 210.3-10 of this chapter) specifies the 
financial statements required.
B.  Transaction Requirements 

Security offerings meeting any of the 
following conditions and made by registrants 
meeting the Registrant Requirements above 
may be registered on this Form:

1. Primary offerings by certain registrants. 
Securities to be offered for cash by or on 
behalf of a registrant; if the financial 
statements in the registrant’s latest filing on 
Form 20-F, Form 40-F or Form 10-K comply 
with Item 18 of Form 20-F.
2. *  *  *

3. Transactions involving secondary 
offerings. Outstanding securities to be offered 
for the account o f  any person other than the 
issuer, including securities acquired by 
standby underwriters in connection with the 
call or redemption by the issuer of warrants 
or a class of convertible securities. In 
addition. Form F-3 may be used by affiliates
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to register securities for resale pursuant to 
the conditions specified in General 
Instruction C to Form S-8 (§ 239.16b of this 
chapter) if the financial statements in the 
registrant’s latest filing on Form 20-F, Form 
40-F or Form 10-K comply with Item .18 of 
Form 20-F.
* * * * *

Item  11. M aterial Changes

(a) Describe any and all material changes 
in the registrant’s affairs which have 
occurred since the end of the latest fiscal 
year for which certified financial statements 
were included in the latest filing on Form 20- 
F, Form 40-F or Form 10-K under the 
Exchange Act.

(b) (1) * * *
(2) If the financial statements incorporated 

by reference from the registrant’s latest Form 
20-F, Form 40—F or Form 10-K in accordance 
with Item 12 are not sufficiently current to 
comply with the requirements of Rule 3-19 of 
Regulation S-X  (§ 210.3-19 of this chapter), 
financial statements necessary to comply 
with that rule shall be presented either in the 
prospectus or in an amended Form 20-F, 
Form 40-F or Form 10-K in which case the 
prospectus shall disclose that the Form 20-F, 
Form 40-F or Form 10-K has been so 
amended.
* * * * *

Item  12. Incorporation o f Certain Information 
by Reference

(a) The registrant’s latest Form 20-F, Form 
40-F or Form 10-K filed pursuant to the 
Exchange Act that contains certified financial 
statements for the registrant’s latest fiscal 
year for which a Form 20-F, Form 40-F or 
Form 10-K was required to have been filed 
and any report on Form 10-Q or Form 8-K 
filed since the end of the fiscal year covered 
by such annual report shall be incorporated 
by reference. If capital stock is to be 
registered and securities of the same class 
are registered under section 12 of the 
Exchange Act, the description of such class of 
securities which is contained in a registration 
statement filed under the Exchange Act, 
including any amendment or reports filed for 
the purpose of updating such description 
shall be incorporated by reference.
Instruction: If the registrant’s latest filing on 
Form 20-F, Form 40-F or Form 10-K is 
amended to include the information specified 
in Item 18 of Form 20-F, the prospectus shall 
state that the Form 20-F, Form 40-F or Form 
10-K has been so amended. Reference is 
made to the Transaction Requirements in 
General Instruction I.B. that, in some cases, 
require the financial statements in the Form 
20-F, Form 40-F or Form 10-K to comply with 
Item 18 of Form 20-F as a condition for 
eligibility to use Form F-3.

(b) The prospectus also shall state that all 
subsequent filings on Form 20-F, Form 40-F, 
Form 10-K, Form 10-Q or Form 8-K filed by 
the registrant pursuant to the Exchange Act, 
prior to the termination of the offering, shall 
be deemed to be incorporated by reference 
into the prospectus.

. *  *  *  *  *
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28. By revising § 239.34 and revising 
General Instructions A.l. and C.l.(d), 
paragraphs (a) and (b) of Item 10, 
paragraphs (a)(1) and (b) of Item 11, 
Instructions 1. and 2. following (a)(3) of 
Item 11, Item 12 and Item 13, and 
paragraph (b)(2) of Item 17 of Form F-4 
to read as follows:

§ 239.34 Form F-4, for registration of 
securities of certain foreign private issuers 
issued in certain business combination 
transactions.

This form may be used by any foreign 
private issuer, as defined in Rule 405 
(§ 230.405 of this chapter), for 
registration under the Securities Act of 
1933 ("Securities Act”) of securities to 
be issued:

(a) In a transaction of the type 
specified in paragraph (a) of Rule 145 
(§ 230.145 of this chapter);

(b) In a merger in which the 
applicable law would not require the 
solicitation of the votes or consents of 
all of the securityholders of the 
company being acquired;

(c) In an exchange offer for securities 
of the issuer or another entity;

(d) In a public reoffering or resale of 
any such securities acquired pursuant to 
this registration statement; or

(e) In more than one of the kinds of 
transactions listed in paragraphs (a) 
through (d) of this section registered on 
one registration statement.

Note: The Forms do not appear in the Code 
of Federal Regulations.

Form F-4
* ★  * * *
General Instructions

A . Rule as to Use of Form F-41. This Form 
may be used by any foreign private issuer, as 
defined in Rule 405 (§ 230.405 of this chapter), 
for registration under the Securities Act of 
1933 (“Securities Act”) of securities to be 
issued: (1) In a transaction of the type 
specified in paragraph (a) of Rule 145 
(§ 230.145 of this chapter); (2) in a merger in 
which the applicable law would not require 
the solicitation of the votes or consents of all 
of the securityholders of the company being 
acquired: (3) in an exchange offer for 
securities of the issuer or another entity; (4) 
in a public reoffering or resale of any such 
securities acquired pursuant to this 
registration statement; or (5) in more than one 
of the kinds of transactions listed in (1) 
through (4) registered on one registration 
statement.
* * ★  * ★
C. Information With Respect to the Company 
Being Acquired

1 .  * * *

Id) If the company to be acquired is a U.S. 
company, the registrant shall present 
information about such other company 
pursuant to Instructions C and F of Form S-4 
(239.25 of this chapter).

Item 10. Information With Respect to F-3 
Companies

If the registrant meets the requirements for 
use of Form F-3 and elects to furnish 
information in accordance with the 
provisions of this Item, furnish information as 
required below:

(a) Describe any and all material changes 
in the registrant’s affairs that have occurred 
since the end of the latest fiscal year for 
which audited financial statements were 
included in the latest annual report on Form 
20-F or, in case of certain Canadian 
registrants, on Form 10-K or, in the case of 
registrants described in General Instruction 
A .( 2 )  of Form 40-F, o n  Form  40-F and that 
have not been described in a report on Form 
6-K (§ 249.306 of this chapter), Form 10-Q 
(§ 249.308a of this chapter) or Form 8-K
(§ 249.308 of this chapter) filed under the 
Exchange Act;

(b) If the financial statements incorporated 
by reference from the registrant's latest Form 
20-F or, in the case of certain Canadian 
registrants, Form 10-K or, in the case of 
registrants described in General Instruction 
A. (2) of Form 40-F, Form 40-F in accordance 
with Item 11 are riot sufficiently current to 
comply with the requirements of Rule 3-19 of 
Regulation S-X  (§ 210.3-19 of this chapter), 
financial statements necessary to comply 
with that rule shall be presented either in the 
prospectus, in an amended Form 20-F, Form 
40-F or Form 10-K, in which case the 
prospectus shall disclose that the Form 20-F, 
Form 40-F or Form 10-K has been so 
amended, or in a Form 6-K, Form 10-Q or 
Form 8-K; and
* * * * *

Item 11. Incorporation of Certain 
Information by Referencelf the registrant 
meets the requirements of Form F-3 and 
elects to furnish information in accordance 
with the provisions of Item 10 of this Form:

(a) Incorporate by reference into the 
prospectus, by means of a statement to that 
effect listing all documents so incorporated, 
the documents listed in paragraph (1) below 
and, if applicable, (2) and (3) below.

(1) The registrant’s latest annual report on 
Form 20-F or, in the case of certain Canadian 
registrants, Form 10-K or, in the case of 
registrants described in General Instruction 
A.(2) of Form 40-F, Form 40-F filed pursuant 
to section 13(a) or 15(d) of the Exchange Act 
which contains financial statements for the 
registrant's latest fiscal year for which a 
Form 20-F, Form 40-F or Form 10-K was 
required to be filed;

(2) * * *
(3) * * *

Instructions
1. All annual reports on Form 20-F, on 

Form 10-K or on Form 40-F filed by the 
registrant applicable to Items 11 (a) and (b) 
herein shall contain financial statements that 
comply with Item 18 of Form 20-F except that 
financial statements of the registrants may 
comply with Item 17 of Form 20-F if the only 
securities being registered are investment 
grade debt as defined in the General 
Instructions to Form F-3.

2. Where common equity securities are 
being issued, the information required by 
Item 5 of Form 20-F, nature of trading

markets, should be updated, to cover any 
subsequent interim periods for which interim 
financial statements are required to be 
included to comply with Rule 3-19 to 
Regulation S-X. Such updating may be made 
in the prospectus, in an amended Form 20-F 
or, in the case of certain Canadian 
registrants, on Form 10-K or, in the case of 
registrants described in General Instruction 
A.(2) of Form 40-F, on Form 40-F, or in a 
Form 6-K, Form 10-Q or Form 8-K, as 
applicable.
* * * * *

(b) The prospectus also shall state that all 
annual reports on Form 20-F or, in the case of 
certain Canadian registrants, on Form 10-K 
or, in the case of registrants described in 
General Instruction A. (2) of Form 40-F, on 
Form 40-F and all Forms 10-Q and 8-K, and 
any Form 6-K so designated, subsequently 
filed by the registrant pursuant to sections 
13(a), 13(c) or 15(d) of the Exchange Act, prior 
to one of the following dates, whichever is 
applicable, shall be deemed to be 
incorporated by reference into the 
prospectus:

(1) J f  a meeting of securityholders is to be 
held, the date on which such meeting is held;

(2) If a meeting of securityholders is not to 
be held, the date on which the transaction is 
consummated;

(3) If securities of the registrant are being 
offered in exchange for securities of any 
other issuer, the termination of the offering; 
or

(4) If securities are being offered in a 
reoffering or resale of securities acquired 
pursuant to this registration statement, the 
termination of such reoffering.

Instruction
Attention is directed to Rule 439 (§ 230.439 

of this chapter) regarding consent to the use 
of material incorporated by reference.

Item 12. Information with Respect to F-2 or 
F-3 Registrants

If the registrant meets the requirements for 
use of Form F-2 or F-3 and elects to comply 
with this Item, furnish the information 
required by either paragraph (a) or (b) of this 
Item. However, the registrant shall not 
provide prospectus information in the manner 
allowed by paragraph (a) of this Item if the 
financial statements in the registrant’s latest 
annual report on Form 20-F or, in the case of 
certain Canadian registrants, on Form 10-K 
or, in the case of registrants described in 
General Instruction A.(2) of Form 40-F, on 
Form 40-F do not reflect: (1) restated 
financial statements prepared in accordance 
with or reconciled to U.S. GAAP and 
Regulation S-X  if there has been a change in 
accounting principles or a correction of an 
error where such change or correction 
requires a material retroactive restatement of 
financial statements; (2) restated financial 
statements prepared in accordance with or 
reconciled to U.S. GAAP and Regulation S-X  
where one or more business combinations 
accounted for by the pooling of interest 
method of accounting have been 
consummated subsequent to the most recent 
fiscal year and the acquired businesses, 
considered in the aggregate, are significant
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pursuant to Rule ll-01(b) of Regulation S-X; 
or (3) any financial information required 
because of a material disposition of assets 
outside of the normal course of business.

(a) If the registrant elects to deliver this 
prospectus together with its latest annual 
report on Form 20-F or, in the case of certain 
Canadian registrants, on Form 10-K or, in the 
case of registrants described in General 
Instruction A.(2) of Form 40-F, on Form 40-F, 
or a complete and legible facsimile of such 
Form 20-F, Form 10-K or Form 40-F:

(1) Indicate that the prospectus is 
accompanied by the registrant’s latest annual 
report on Form 20-F, Form 10-K or Form 40-
F.

(2) If the financial statements incorporated 
by reference from the registrant’s latest Form 
20-F, Form 10-K or Form 40-F in accordance 
with Item 13 are not sufficiently current to 
comply with the requirements of Item 3-19 of 
Regulation S-X, provide the information 
required by Rule 10-01 of Regulation S -X  and 
Item 9 of Form 20-F by one of the following 
means:

(i) Including such information in the 
prospectus;

(ii) Providing without charge to whom a 
prospectus is delivered a copy of the 
registrant’s Form 10-Q, Form 8-K or Form 6- 
K report that contains such later information; 
or

(iii) In an amended Form 20-F, Form 40-F 
or Form 10-K in which case the prospectus 
shall disclose that the Form 20-F, Form 40-F 
or Form 10-K has been so amended.

(3) If not reflected on the registrant’s latest 
Form 20-F, Form 10-K or Form 40-F annual 
report, provide information required by Rule 
3-05 and Article 11 of Regulation S-X  with 
respect to transactions other than that 
pursuant to which the securities being 
registered are to be issued.

(4) Describe any and all material changes 
in the registrant’s affairs which have 
occurred since the end of the latest fiscal 
year for which audited financial statements 
were included in the latest filing on Form 20- 
F, Form 10-K or Form 40-F and that have not 
been described in a report on Form 6-K, Form 
10-Q or Form 8-K delivered with the 
prospectus in accordance with paragraph 
(2)(ii) of this Item.

(5) Where common equity securities are 
being issued, the information required by 
Item 5 of Form 20-F, nature of trading 
markets, should be updated to cover any 
subsequent interim periods for which interim 
financial statements are required to be 
included to comply with Rule 3-19 of 
Regulation S-X . Such updating may be made 
in the prospectus, in an amended Form 20-F, 
Form 10-K or Form 40-F, or in a Form 6-K, 
Form 10-Q or Form 8-K.

(b) If the registrant does not elect to deliver 
its latest Form 20-F or, in the case of certain 
Canadian registrants, Form 10-K or, in the 
case of registrants described in General 
Instruction A.(2) of Form 40-F. Form 40-F 
annual report to the securityholders of the 
company to be acquired:

(1) Furnish a brief description of the 
business done by the registrant and its 
subsidiaries during the most recent fiscal 
year based on the requirements of Items 1 
and 2 of Form 20-F. The description shall also

take into account changes in the registrant's 
business that have occurred between the end 
of the latest fiscal year and the effective date 
of the registration statement.

(2) Include financial statements and 
information as required by Item 18 of Form 
20-F. In addition, provide:

(i) The interim financial information as 
required by Rule 10-01 of Regulation S-X  
sufficient to meet the requirements of Rule 3- 
19 of Regulation S-X;

(ii) Financial information required by Rule 
3-05 and Article 11 of Regulation S -X  with 
respect to transactions other than that 
pursuant to which the securities being 
registered are to be issued;

(iii) Restated financial statements prepared 
in accordance with or reconciled to U.S. 
GAAP and Regulation S -X  if there has been a 
change in accounting principles or a 
correction of an error where such change or 
correction requires a material retroactive 
restatement of financial statements;

(iv) Restated financial statements prepared 
in accordance with or reconciled to U.S. 
GAAP and Regulation S -X  where one or 
more business combinations accounted for by 
the pooling of interest method of accounting 
have been consummated subsequent to the 
most recent fiscal year and the acquired 
businesses, considered in the aggregate, are 
significant pursuant to Rule ll-O l(b) of 
Regulation S-X; and

(v) Any financial information required 
because of a material disposition of assets 
outside the normal course of business. 
Instruction: Reference is made to Item 4 - 
01(a)(2) of Regulation S-X.

(3) Furnish the information required by the 
following:

(i) Items 1 (a)(3) and (a)(4) of Form 20-F, 
principal products, principal markets, 
methods of distribution, sales and revenues 
by categories of activity and into 
geographical markets;

(ii) Item 2 of Form 20-F, properties if the 
registrant is engaged significantly in 
extractive industries;

(iii) Item 8 of Form 20-F, exchange controls 
and other limitations on securityholders;

(iv) Item 7 of Form 20-F, taxation;
(v) Item 8 of Form 20-F, selected financial 

data;
(vi) Item 9 of Form 20-F, management’s 

discussion and analysis of financial condition 
and results of operations;

(vii) Financial statements required by Item 
18 of Form 20-F (Schedules required under 
Regulation S-X  shall be filed as “Financial 
Statement Schedules” pursuant to Item 21 of 
this Form, but need not be provided with 
respect to the company being acquired if 
information is being furnished pursuant to 
Item 17(a) of this Form), and financial 
information required by Rule 3-05 and Article 
11 of Regulation S -X  with respect to 
transactions other than that pursuant to 
which the securities being registered are to 
be issued; and

(viii) Where common equity securities are 
being Issued, Item 5 of Form 20-F, nature of 
trading markets, updated to cover any 
subsequent interim periods for which interim 
financial statements are required to comply 
with Rule 3-19 of Regulation S-X.

Item 13. Incorporation of Certain Information 
by Reference

If the registrant meets the requirements of 
Form F-2 or F-3 and elects to furnish 
information in accordance with the 
provisions of Item 12 of this Form:

(a) Incorporate by reference into the 
prospectus, by means of a statement to that 
effect in the prospectus listing all documents 
so incorporated, and deliver with the 
prospectus the documents listed in 
paragraphs (1) and, if applicable, (2) below:

(1) The registrant’s latest annual report on 
Form 20-F or, in the case of certain Canadian 
registrants, on Form 10-K or, in the case of 
registrants described in General Instruction 
A.(2) of Form 40-F, on Form 40-F filed 
pursuant to section 13(a) or 15(d) of the 
Exchange Act which contains audited 
financial statements for the registrant’s latest 
fiscal year for which a Form 20-F, Form 10-K 
or Form 40-F was required to be filed; and

(2) All other reports filed pursuant to 
Section 13(a) or 15(d) of the Exchange Act 
since the end of the fiscal year covered by 
the annual report referred to in paragraph 
(a)(1) of this Item.

Instructions
1. All annual reports on Form 20-F, Form 

10-K or Form 40-F filed by the registrant 
applicable to Item 13 (a) or (b) herein shall 
contain financial statements that comply with 
Item 18 of Form 20-F.

2. Where common equity securities are 
being issued, the information required by 
Item 5 of Form 20-F, nature of trading 
markets, should be updated to cover any 
subsequent interim periods for which interim 
financial statements are required to be 
included to comply with Rule 3-19 of 
Regulation S-X. Such updating may be made 
in the prospectus, in an amended Form 20-F, 
Form 10-K or Form 40-F, or in a Form 6-K, 
Form 10-Q or Form 8-K.

3. The registrant may incorporate by 
reference and deliver with the prospectus any 
Form 6-K, Form 10-Q or Form 8-K containing 
information meeting the requirements of 
Form F-2. See Rules 4-01(a)(2) and 10-01 of 
Regulation S-X  and Item 18 of Form 20-F.

4. Attention is directed to Rule 439 
regarding consent to the use of material 
incorporated by reference.

(b) The registrant also may state, if it so 
chooses, that specifically described portions 
of its annual reports on Form 20-F or, in the 
case of certain Canadian registrants, on Form 
10-K or, in the case of registrants described 
in General Instruction A.(2) of Form 40-F, on 
Form 40-F, or reports on Form 6-K, Form 10- 
Q or Form 8-K are not part of the registration 
statement In such case, the description of 
portions that are not incorporated by 
reference or that are excluded shall be made 
with clarity and in reasonable detail.
* * * ★  ★

Item 17. Information With Respect to Foreign 
Companies Other Than F-2 or F-3  
Companies.
*  *  *  *  *

(b) If the company being acquired is not 
subject to the reporting requirements of either 
section 13(a) or 15(d) of the Exchange Act,
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furnish the information that would be 
required by the following if securities of such 
company were being registered.

(1) * * *
(2) Where common equity securities are 

being issued, the information required by 
Item 5 of Form 20-F, nature of trading 
markets, updated to cover any subsequent 
interim periods for which interim financial 
statements are required to be included to 
comply with Rule 3-19 of Regulation S-X. 
Such updating may be made in the 
prospectus, in an amended Form 20-F or, in 
the case of certain Canadian registrants, on 
Form 10-K or, in the case of registrants 
described in General Instruction A.(2) of 
Form 40-F, on Form 40-F, or in a Form 6-K, 
Form 10-Q or Form 8-K;
* * * * *

29. By adding §§ 239.37, 239.38, 239.39,
239.40 and 239.41 to read as follows:

Note: See appendix of this release for text 
of proposed Forms. The Forms do not appear 
in the Code of Federal Regulations.

§ 239.37 Form F-7, for registration under 
the Securities Act of 1933 of securities of 
certain Canadian issuers offered for cash 
upon the exercise of rights granted to 
existing securityholders.

(a) Form F-7 may be used for the 
registration under the Sécurities Act of 
1933 (the “Securities Act”) of the 
registrant’s securities offered for cash 
upon the exercise of rights granted to its 
existing securityholders.

(b) Form F-7 is available to any 
registrant that:

(1) Is incorporated or organized under 
the laws of Canada or any Canadian 
province or territory;

(2) Is a foreign private issuer or a 
crown corporation; and

(3) Has had a class of its securities 
listed on The Montreal Exchange or The 
Toronto Stock Exchange for the 36 
calendar months immediately preceding 
the filing of a registration statement on 
this Form, and currently is in 
com pliance with the obligations arising 
from such listing.
Instructions

1. For purposes of this Form, “foreign 
private issuer" shall be construed in 
accordance with Rule 405 under the 
Securities Act.

2. For purposes of this Form, the term 
“crown corporation” shall mean a 
corporation all of whose common shares or 
comparable equity is owned directly or 
indirectly by the government of Canada or a 
province or territory of Canada.

(c) If the registrant is a successor 
registrant subsisting after a statutory 
amalgamation, merger, arrangement or 
other reorganization requiring the vote 
of shareholders of the participating 
companies (a “business combination”), 
the registrant shall be deemed to meet 
the requirements of paragraph (b)(3) of 
this section if:

(1) The time the successor registrant 
has been listed on one of such 
exchanges, when added separately to 
the time each predecessor had been so 
listed at the time of the business 
combination, in each case equals at 
least 36 calendar months, P rovided, 
H ow ever, That the listing history of the 
successor registrant and any 
predecessor whose assets and income, 
respectively, would contribute less than 
20 percent of the total assets and income 
from continuing operations before 
income taxes, extraordinary items and 
cumulative effect of a change in 
accounting principles of the successor 
registrant, as measured based on pro 
forma combination of the participating 
companies’ most recently completed 
fiscal years immediately prior to the 
business combination, need not be 
combined for purposes of satisfying such 
36-month listing requirement; and

(2) The successor registrant has had a 
class of its securities listed on at least 
one of such exchanges since the 
business combination and is currently in 
compliance with the obligations arising 
from such listing.

(d) The rights shall be exercisable 
immediately upon issuance and the 
exercise period for the rights granted to 
any securityholder in connection with 
the transaction shall be 90 days or 
fewer. The rights in connection with the 
transaction granted to securityholders 
that are resident in the United States 
shall be granted upon the same terms 
and conditions as those granted to such 
holders resident in the registrant’s 
jurisdiction of incorporation or 
organization, Provided, That the 
securities offered upon exercise of such 
rights may not be registered on this 
Form if such rights are transferable to 
U.S. residents. Notwithstanding the 
foregoing, such rights may be resold 
outside the United States in accordance 
with Rule 904 of Regulation S under the 
Securities Act.
Instruction

For purposes of this Form, the term “U.S. 
resident” shall mean any person whose 
address appears on the records as being 
located in the United States.

(e) This Form shall not be used if the 
number of the outstanding securities of 
the class to be issued upon exercise of 
the rights or, in the case of debt, the 
principal amount of the outstanding 
long-term debt of the issuer (or a class 
into which such securities are 
convertible) would increase by more 
than 25 percent if all rights issued as a 
part of the offering and within the 12 
months prior to the offering were 
exercised (and, if applicable, all such 
securities were converted). ;

(f) This Form shall not be used if the 
registrant is registered or required to 
register under the Investment Company 
Act of 1940,

(g) (1) Any amendment to a 
registration statement on this Form shall 
be filed under cover of an appropriate 
facing sheet, shall be numbered 
consecutively in the order in which filed, 
and shall indicate on the facing sheet 
the applicable registration form on 
which the amendment is prepared and 
the file number of the registration 
statement.

(2) If, however, an amendment to the 
home jurisdiction document(s) is filed 
after effectiveness of this registration 
statement that increases the number of 
securities that may be sold, in lieu of 
filing a post-effective amendment 
hereto, a new registration statement 
shall be filed on this Form. As provided 
in Rule 429, the prospectus included in 
the new registration statement shall be 
deemed to include a prospectus covering 
unsold securities registered previously.
If this is the case, the following legend 
shall appear at the bottom of the facing 
page of the registration statement: 
“Pursuant to Rule 429 under the 
Securities Act, the prospectus contained 
in this registration statement relates to 
registration statements] 33—(insert file 
numbers of previous registration 
statements].”

(h) Registrants shall file a Form F-X  
(§ 249.250 of this chapter) with the 
Commission together with this Form.

§ 239.38 Form F-8, for registration under 
the Securities Act of 1933 of securities of 
certain Canadian issuers to be issued in 
exchange offers or a business combination.

(a) Form F-8 may be used for 
registration under the Securities Act of 
1933 (“Securities Act”) of securities to 
be issued in an exchange offer or in 
connection with a statutory 
amalgamation, merger, arrangement or 
other reorganization requiring the vote 
of shareholders of the participating 
companies (a “business combination”). 
Securities may be registered on this 
Form whether they constitute the sole 
consideration for such exchange offer or 
business combination, or are offered in 
conjunction with cash.

(b) In the case of an exchange offer, 
Form F-8 is available to any registrant 
that:

(1) Is incorporated or organized under 
the laws of Canada, or any Canadian 
province or territory;

(2) Is a foreign private issuer or a 
crown corporation;

(3) Has had a class of its securities 
listed on The Montreal Exchange or The 
Toronto Stock Exchange for the 36
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calendar months immediately preceding 
the filing of the registration statement on 
this Form, and currently is in 
compliance with the obligations arising 
from such listing; and

(4) Has an aggregate market value of 
the public float of its outstanding equity 
shares of (CN) $75 million or more.
Instructions

1. For purposes of this Form, "foreign 
private issuer” shall be construed in 
accordance with Rule 405 under the 
Securities Act.

2. For purposes of this Form, the term 
“crown corporation” shall mean a 
corporation all of whose common shares or 
comparable equity is owned directly or 
indirectly by the government of Canada or a 
province or territory of Canada.

3. For purposes of this Form, "equity 
shares" shall mean common shares, non
voting equity shares and subordinate or 
restricted voting equity shares, but shall not 
include preferred shares.

4. For purposes of this Form, the “public 
float” of specified securities shall mean only 
such securities held by persons other than 
affiliates of the issuer.

5. For purposes of this Form, "affiliate” 
shall mean any person who beneficially 
owns, directly or indirectly, or exercises 
control or direction over, more than 10 
percent of the outstanding equity shares of 
the registrant. The determination of affiliates 
shall be made as of the end of the registrant's 
most recent completed fiscal year.

6. For purposes of this Form, the market 
value of the public float of the registrant’s 
outstanding equity shares shall be computed 
by use of the price at which such shares were 
last sold, or the average of the bid and asked 
prices of such shares, in the principal market 
for Buch shares as of a date within 60 days 
prior to the date of filing.

(c) In the case of an exchange offer, 
the securities to be registered on Form 
F-8 shall be offered to U.S. residents 
upon the same terms and conditions as 
they are offered to residents of Canada.

(d) In the case of an exchange offer, if 
the registrant is a successor registrant 
subsisting after a business combination, 
it shall be deemed to meet the 
requirements of paragraph (b)(3) of this 
section if:

(1) The time the successor registrant 
has had a class of its securities listed on 
The Montreal Exchange or The Toronto 
Stock Exchange, when added separately 
to the time each predecessor had been 
so listed at the time of the business 
combination, in each case equals at 
least 36 calendar months, Provided, 
how ever, That the listing history of the 
successor registrant and any 
predecessor whose assets and income, 
respectively, would contribute less than 
20 percent of the total assets and income 
from continuing operations before 
income taxes, extraordinary items and 
cumulative effect of a change in

accounting principles of the successor 
registrant, as measured based on pro 
forma combination of the participating 
companies’ most recently completed 
fiscal years immediately prior to the 
business combination, need not be 
combined for purposes of satisfying such 
36-month listing requirement; and

(2) The successor registrant has had a 
class of its securities listed on at least 
one of such exchanges since the 
business combination, and is currently 
in compliance with the obligations 
arising from such listing.

(e) In the case of an exchange offer, 
the issuer of the securities to be 
exchanged (the “subject securities”) for 
securities of the registrant shall be 
incorporated or organized under the 
laws of Canada or any Canadian 
province or territory and be a foreign 
private issuer or a crown corporation, 
and less than 20 percent of the class of 
subject securities shall be held of record 
by U.S. residents other than U.S. 
affiliates of the issuer.
Instructions

1  For purposes of this Form, the term “U.S. 
resident” shall mean any person whose 
address appears on the records as being 
located in the United States. With respect to 
any unsolicited tender offer, including any 
exchange offer, otherwise eligible to proceed 
in accordance with Rule 14d-l(b) under the 
Securities Exchange Act of 1934 (the 
"Exchange Act”), U.S. residents unaffiliated 
with the issuer will be presumed to hold of 
record less than 20 percent of the subject 
class of securities, unless (a) the aggregate 
trading volume of that class on any securities 
exchange and in any inter-dealer quotation 
system in the United States exceeded its 
aggregate trading volume on any securities 
exchange and in any inter-dealer quotation 
system in Canada over the 12-month period 
prior to commencement of this offer; (b) 
disclosure has been made in documents that 
were filed publicly by the issuer with 
Canadian federal, provincial or territorial 
securities regulators, or with the Commission 
or any state securities authority in the United 
States, within 18 months of the date of 
commencement of this offer, disclose that 
U.S. residents unaffiliated with the issuer 
held of record more than 20 percent of the 
subject class of securities; or (c) the offeror 
has actual knowledge that the level of 
unaffiliated U.S. record ownership of the 
subject class of securities exceeds 20 percent.

2. If this Form is filed during the pendency 
of one or more ongoing third-party or issuer 
cash tender or exchange offers for securities 
of the class subject to the offer that was 
commenced on Schedule 13E-4F, Schedule 
14D-1F, and/or Form F-8, the date for 
calculation of U.S. record ownership for 
purposes of this Form shall be the same as 
that date used by the initial bidder or issuer.

3. For purposes of this Form, “held of 
record" shall be construed in accordance 
with Rule 12g5-l under the Exchange Act.

4. For purposes of this Form, the class of 
subject securities shall not include any

securities that may be converted into or are 
exchangeable for the subject securities.

5. For purposes of exchange offers, the 
calculation of U.S. record holders shall be 
made as of the end of the subject issuer's last 
quarter or, if such quarter terminated within 
60 days of the filing date, as of the end of 
such issuer’s preceding quarter.

(f) In the case of a business 
combination, Form F-8 is available to 
any registrant if:

(1) Each company participating in the 
business combination, including the 
registrant, is incorporated or organized 
under the laws of Canada or any 
Canadian province or territory and is a 
foreign private issuer or a crown 
corporation;

(2) Each company participating in the 
business combination has had a class of 
its securities listed on The Montreal 
Exchange or The Toronto Stock 
Exchange for the 36 calendar months 
immediately preceding the filing of this 
Form and is currently in compliance 
with the obligations arising from such 
listing; P rovided, how ever, That neither 
the registrant nor any participating 
company whose assets and income, 
respectively, would contribute less than

* 20 percent of the total assets and income 
from continuing operations before 
income taxes, extraordinary items and 
cumulative effect of a change in 
accounting principles of the registrant 
as measured based on pro forma 
combination of the participating 
companies’ most recently completed 
fiscal years, shall be required to meet 
such listing requirement; and

(3) The aggregate market value of the 
public float of the outstanding equity 
shares of each company participating in 
the business combination is (CN) $75 
million or more; Provided, how ever,
That neither the registrant nor any 
participating company whose assets and 
income, respectively, would contribute 
less than 20 percent of the total assets or 
income from continuing operations 
before income taxes, extraordinary 
items and cumulative effect of a change 
in accounting principles of the 
registrant, as measured based on pro 
forma combination of the participating 
companies’ most recently completed 
fiscal years, shall be required to meet 
such public float requirement; and, 
P rovided  further, That such market 
value requirement shall be deemed 
satisfied in the case of a participant 
whose equity shares were the subject of 
an exchange offer registered on Form F- 
8, Form F-9 or Form F-10 that 
terminated within the last six months, if 
the participant would have satisfied 
such market value requirement
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immediately prior to commencement of 
such exchange offer.

(g) In the case of a business 
combination, less than 20 percent of the 
class of securities to be offered by the 
successor registrant shall be held of 
record by U.S. residents other than U.S. 
affiliates of the registrant, as if 
measured immediately after completion 
of the business combination.

Instruction: For purposes of business 
combinations, the calculation of U.S. record 
holders shall be made by a participant as of 
the end of such participant’s last quarter or, if 
such quarter terminated within 60 days of the 
filing date, as of the end of such participant's 
preceding quarter.

(h) In the case of a business 
combination, the securities to be 
registered on this Form shall be offered 
to U.S. residents upon the same terms 
and conditions as they are offered to 
residents of Canada.

(i) This Form shall not be used if the 
registrant is registered or required to 
register under the Investment Company 
Act of 1940.

OKI} Any amendment to a registration 
statement on this Form shall be filed 
under cover of an appropriate facing 
sheet, shall be numbered consecutively 
in the order in which filed, and shall 
indicate on the facing sheet the 
applicable registration form on which 
the amendment is prepared and the file 
number of the registration statement.

(2) If, however, an amendment to the 
home jurisdiction document(s) is filed 
after effectiveness of this registration 
statement that increases the number of 
securities that may be sold, in lieu of 
filing a post-effective amendment 
hereto, a new registration statement 
shall be filed on this Form. As provided 
in Rule 429, the prospectus included in 
the new registration statement shall be 
deemed to include a prospectus covering 
unsold securities registered previously.
If this is the case, the following legend 
shall appear at the bottom of the facing 
page of the registration statement: 
“Pursuant to Rule 429 under the 
Securities A ct the prospectus contained 
in this registration statement relates to 
registration statements] 33-{in8ert file 
numbers of previous registration 
statements].”

(k) Registrants shall file a Form F-X  
(§ 249.250 of this chapter) with the 
Commission together with this Form.

§ 239.39 Form F-9, for registration under 
the Securities Act of 1933 of certain 
Investment grade debt or preferred 
securities of certain Canadian issuers.

(a) This Form F-9 may be used for the 
registration under the Securities Act of 
1933 (the “Securities Act”) of investment

grade debt or preferred securities that 
are:

(1) Offered for cash or in connection 
with an exchange offer; and

(2) Either non-convertible or not 
convertible for a period of at least one 
year from the date of issuance and 
thereafter only convertible into a 
security of another class of the issuer.
Instruction

Securities shall be “investment grade” if, at 
the time of effectiveness of the registration 
statement, at least one nationally recognized 
statistical rating organization (as that term is 
used in relation to Rule 15c3-l(e)(2){vi){F) 
under the Securities Exchange Act of 1934 
(the “Exchange Act”) (§ 240.15c3- 
l(c)(2)(vi)(F) of this chapter) has rated the 
security in one of its generic rating categories 
that signifies investment grade; typically the 
four highest rating categories signify 
investment grade, but for purposes of this 
Form, only the three highest rating categories 
(within which there may be subcategories or 
gradations indicating relative standing) shall 
signify investment grade.

(b) Form F-9 is available to any 
registrant that:

(1) Is incorporated or organized under 
the laws of Canada, or any Canadian 
province or territory;

(2) Is a foreign private issuer or a 
crown corporation;

(3) Has been subject to the continuous 
disclosure requirements of any 
securities commission or equivalent 
regulatory authority in Canada for a 
period of at least 36 calendar months 
immediately preceding the filing of the 
registration statement on this Form, and 
that is currently in compliance with such 
obligations;

(4) Has an aggregate market value of 
its outstanding equity shares of (CN) 
$180 million or more; and

(5) Has an aggregate market value of 
the public float of its outstanding equity 
shares of (CN) $75 million or more; 
Provided, how ever, That the 
requirements set forth in paragraphs (b)
(4) and (5) of this section shall not apply 
if the securities being registered on this 
Form do not carry any conversion right.
Instructions

! .  For purposes of this Form, "foreign 
private issuer" shall be construed in 
accordance with Rule 405 under the 
Securities Act.

2. For purposes of this Form, the term 
“crown corporation” shall mean a 
corporation ail of whose common shares or 
comparable equity is owned directly or 
indirectly by the government of Canada or a 
province or territory of Canada.

3. For purposes of this Form, the “public 
float” of specified securities shall mean only 
such securities held by persons other than 
affiliates of the issuer.

4. For purposes of this Forra, "affiliate” 
shall mean any person who beneficially

owns, directly or indirectly, or exercises 
control or direction over, more than 10 
percent of the outstanding equity shares of 
the registrant. The determination of affiliates 
shall be made as of the end of the registrant’s 
most recent completed fiscal year.

5. For purposes of this Form, “equity 
shares" shall mean common shares, non- 
voting shares and subordinate or restricted 
voting equity shares, but excludes preferred 
shares.

6. For purposes of this Form, the market 
value of the registrant’s outstanding equity 
shares (whether or not held by affiliates) 
shall be computed by use of the price at 
which such shares were last sold, or the 
average of the bid and asked prices of such 
shares, in the principal market for such 
shares as of a date within 60 days prior to the 
date of filing.

(c) In the case of an exchange offer, 
the securities to be registered on Form 
F-9 shall be offered to U.S. residents 
upon the same terms and conditions as 
they are offered to residents of Canada.

(d) If the registrant is a majority- 
owned subsidiary offering non- 
convertible debt securities or non- 
convertible preferred shares, it shall be 
deemed to meet the requirements of 
paragraph (b)(3) of this section if the 
parent of the registrant-subsidiary meets 
the requirements of paragraph (b) of this 
section, as applicable, and fully and 
unconditionally guarantees the 
securities being registered as to 
principal and interest (if debt securities) 
or as to liquidation preference, 
redemption price and dividends (if 
preferred securities).

(e) If the registrant is a successor 
registrant subsisting after a statutory 
amalgamation, merger, arrangement or 
other reorganization requiring the vote 
of shareholders of the participating 
companies (a "business combination”), 
the registrant shall be deemed to meet 
the requirements of paragraph (b)(3) of 
this section if:

(1) The time the successor registrant 
has been subject to the continuous 
disclosure requirements of any 
securities commission or equivalent 
regulatory authority in Canada, when 
added separately to the time each 
predecessor had been subject to such 
requirements at the time of the business 
combination, in each case equals at 
least 36 calendar months, Provided, 
how ever, That the reporting history of 
the successor registrant and any 
predecessor whose assets and income, 
respectively, would contribute less than 
20 percent of the total assets and income 
from continuing operations before 
income taxes, extraordinary items and 
cumulative effect of a change in 
accounting principles of the successor 
registrant, as measured based on pro
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forma combination of the participating 
companies’ most recently completed 
fiscal years immediately prior to the 
business combination, need not be 
combined for purposes of satisfying such 
30-month reporting requirements; and

(2) The successor registrant has been 
subject to such continuous disclosure 
requirements since the business 
combination, and is currently in 
compliance with its obligations 
thereunder.

(f) This Form shall not be used if the 
registrant is registered or required to 
register under the Investment Company 
Act of 1940.

(g) (1) Any amendment to a 
registration statement on this Form shall 
be filed under cover of an appropriate 
facing sheet, shall be numbered 
consecutively in the order in which filed, 
and shall indicate on the facing sheet 
the applicable registration form on 
which the amendment is prepared and 
the file number of the registration 
statement.

(2) If, however, an amendment to the 
home jurisdiction document(s) is filed 
after effectiveness of this registration 
statement that increases the number of 
securities that may be sold, in lieu of 
filing a post-effective amendment 
hereto, a new registration statement 
shall be filed on this Form. As provided 
in Rule 429, the prospectus included in 
the new registration statement shall be 
deemed to include a prospectus covering 
unsold securities registered previously.
If this is the case, the following legend 
shall appear at the bottom of the facing 
page of the registration statement: 
“Pursuant to Rule 429 under the 
Securities Act, the prospectus contained 
in this registration statement relates to 
registration statements] 33— [insert file 
numbers of previous registration 
statements].“

(h) If the offering to be registered on 
this Form is not being made 
contemporaneously in Canada, the 
registration statement on this Form and 
any amendments hereto shall be 
prepared and filed as if the offering 
were being made contemporaneously in 
Canada. The Commission has been 
advised that the principal jurisdiction in 
Canada designated by the registrant in 
connection with such an offering will 
require the filing of such documents and 
may select them for review.

(i) Registrants shall file a Form F-X 
(§ 249.250 of this chapter) with the 
Commission together with this Form.

§ 239.40 Form F-10, for registration under 
the Securities Act of 1933 of securities of 
certain Canadian issuers.

(a) This Form F -1 0  may be used for 
the registration of securities under the

Securities Act of 1933 (the “Securities 
Act").

(b) Form F-10 is available to any 
registrant that:

(1) Is incorporated or organized under 
the laws of Canada or any Canadian 
province or territory;

(2) Is a foreign private issuer or a 
crown corporation;

(3) Has been subject to the continuous 
disclosure requirements of any 
securities commission or equivalent 
regulatory authority in Canada for a 
period of at least 36 calendar months 
immediately preceding the filing of the 
registration statement on this Form, and 
is currently in compliance with such 
obligations, Provided, how ever, That in 
case of a statutory amalgamation, 
merger, arrangement or other 
reorganization requiring the vote of 
shareholders of the participating 
companies (a “business combination”), 
each participating company must meet 
such 36-month reporting obligation, 
except that neither the registrant nor 
any participating company whose assets 
and income, respectively, would 
contribute less than 20 percent of the 
total assets and income from continuing 
operations before income taxes, 
extraordinary items and cumulative 
effect of a change in accounting 
principles of the registrant, as measured 
based on pro forma combination of the 
participating companies’ most recently 
completed fiscal years, shall be required 
to meet such reporting requirement;

(4) Has an aggregate market value of 
its outstanding equity shares of (CN) 
$360 million or more, Provided, how ever, 
That in the case of a business 
combination, the aggregate market value 
of the outstanding shares of each 
company participating in the business 
combination is (CN) $360 million or 
more, except that neither the registrant 
nor any participating company whose 
assets and income, respectively, would 
contribute less than 20 percent of the 
total assets and income from continuing 
operations before income taxes, 
extraordinary items and cumulative 
effect of a change in accounting 
principles of the registrant, as measured 
based on pro forma combination of the 
participating companies’ most recently 
completed fiscal years, shall be required 
to meet such market value requirement; 
and

(5) Has an aggregate market value of 
the public float of such equity shares 
held by non-affiliates of (CN) $75 million 
or more; Provided, how ever, That in the 
case of a business combination, the 
aggregate market value of the public 
float of the outstanding equity shares of 
each company participating in the 
business combination is (CN) $75 million

or more, excep t that neither the 
registrant nor any participating  
com pany w hose assets and income, 
respectively, would contribute less than 
20 percent of the total assets and income 
from continuing operations before 
income taxes, extraordinary items and 
cumulative effect of a  change in 
accounting principles of the registrant, 
as m easured based on pro forma 
combination of the participating  
com panies’ m ost recently completed  
fiscal years, shall be required to meet 
such public float requirement; and, 
Provided, further, T hat in the case  of a 
business combination, such public float 
requirement shall be deemed satisfied in 
the case  of a  participant w hose equity 
shares w ere the subject of an exchange 
offer registered on Form  F -8 , Form  F-9 
or Form  F -1 0  that term inated within the 
last six  months, if the participant would 
have satisfied such public float 
requirement im mediately prior to 
com m encem ent of such exchange offer.

Instructions
1. For purposes of this Form, “foreign 

private issuer" shall be construed in 
accordance with Rule 405 under the 
Securities Act.

2. For purposes of this Form, the term 
“crown corporation” shall mean a 
corporation all of whose common shares or 
comparable equity is owned directly or 
indirectly by the government of Canada or a 
province or territory of Canada.

3. For purposes of this Form, the “public 
float” of specified securities shall mean only 
such securities held by persons other than 
affiliates of the issuer.

4. For purposes of this Form, "affiliate" 
shall mean any person who beneficially 
owns, directly or indirectly, or exercises 
control or direction over, more than 10 
percent of the outstanding equity shares of 
the registrant. The determination of affiliates 
shall be made as of the end of the registrant's 
most recent completed fiscal year.

5. For purposes of this Form, "equity 
shares” shall mean common shares, non
voting equity shares and subordinate or 
restricted voting equity shares, but shall not 
include preferred shares.

6. For purposes of this Form, the market 
value of the registrant's outstanding equity 
shares (whether or not held by affiliates) 
shall be computed by use of the price at 
which such shares were last sold, or the 
average of the bid and asked prices of such 
shares, in the principal market for such 
shares as of a date within 60 days prior to the 
date of filing.

(c) In the case  of an exchange offer, 
the issuer of the securities to be 
exchanged (the “subject securities”) for 
securities of the Registrant shall be 
incorporated or organized under the 
law s of C anada or any Canadian  
province or territory and be a foreign 
private issuer or a crow n corporation.
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(d) In the case of a business 
combination, each company 
participating in the business 
combination shall be incorporated or 
organized under the laws of Canada or 
any Canadian province or territory and 
be a foreign private issuer or a crown 
corporation.

(e) In the case of an exchange offer or 
a business combination, the securities to 
be registered on Form F-10 shall be 
offered to U.S. residents upon the same 
terms and conditions as they are offered 
to residents of Canada.

(f) With respect to registration of non- 
convertible debt securities or non- 
convertible preferred securities on this 
Form, if the registrant is a majority- 
owned subsidiary, it shall be deemed to 
meet the requirements of paragraphs
(b)(3), (b)(4), and (b)(5) of this section if 
the parent of the registrant-subsidiary 
meets the requirements of paragraph (b) 
of this section and fully and 
unconditionally guarantees the 
securities being registered as to 
principal and interest (if debt securities} 
or as to liquidation preference, 
redemption price and dividends (if 
preferred shares).

(g) If the registrant is a successor 
registrant subsisting after a business 
combination, it shall be deemed to meet 
the requirements of paragraph (b)(3) of 
this section if:

(1) The time the successor registrant 
has been subject to the continuous 
disclosure requirements of any 
securities commission or equivalent 
regulatory authority in Canada, when 
added separately to the time a 
predecessor had been subject to such 
requirements at the time of the business 
combination, in each case equals at 
least 36 calendar months, Provided, 
how ever, That the reporting history of 
the successor registrant and any 
predecessor whose assets and income, 
respectively, would contribute less than 
20 percent of the total assets and income 
from continuing operations before 
income taxes, extraordinary items and 
cumulative effect of a change in 
accounting principles of the successor 
registrant as measured based on pro 
forma combination of the participating 
companies’ most recently completed 
fiscal years immediately prior to the 
business combination, need not be 
combined for purposes of satisfying such 
36-month reporting requirement; and

(2) The successor registrant has been 
subject to such continuous disclosure 
requirements since the business 
combination, and is currently in 
compliance with its obligations 
thereunder.

(h) This Form shall not be used if the 
registrant is registered or required to

register under the Investment Company 
Act of 1940.

(1) (1) Any amendment to a 
registration statement on this Form shall 
be filed under cover of an appropriate 
facing sheet, shall be numbered 
consecutively in the order in which filed, 
and shall indicate on the facing sheet 
the applicable registration form on 
which the amendment is prepared and 
the file number of the registration 
statement.

(2) If, however, an amendment to the 
home jurisdiction documents} is filed 
after effectiveness of this registration 
statement that increases the number of 
securities that may be sold, in lieu of 
filing a post-effective amendment 
hereto, a new registration statement 
shall be hied on this Form. As provided 
in Rule 429, the prospectus included in 
the new registration statement shall be 
deemed to include a prospectus covering 
unsold securities registered previously.
If this is the case, the following legend 
shall appear at the bottom of the facing 
page of the registration statement: 
“Pursuant to Rule 429 under the 
Securities Act, the prospectus contained 
in this registration statement relates to 
registration statement(s) 33—[insert file 
numbers of previous registration 
statements].“

(j) If the offering to be registered on 
this Form is not being made 
contemporaneously in Canada, the 
registration statement on this Form and 
any amendments hereto shall be 
prepared and filed as if the offering 
were being made contemporaneously in 
Canada. The Commission has been 
advised that the principal jurisdiction in 
Canada designated by the registrant in 
connection with such an offering will 
require the filing of such documents and 
may select them for review.

(k) Registrants shall file a Form F-X  
(§ 249.250 of this chapter) with the 
Commission together with this Form.

§ 239.41 Form F-X , for appointment of 
agent for service of process by issuers 
registering securities on Forms F-7, F-8, F -  
9 or F-10 (§§ 239.37,239.38, 239.39 or
239.40 of this chapter), or registering 
securities or filing periodic reports on Form 
40-F (§ 249.2401 of this chapter), or by any 
person filing tender offer documents on 
Schedule 13E-4F, 14d-1F or 14D-9F 
(§§ 240.13 e -102,240.14d-102 or 240.!4d-103 
of this chapter).

Form F-X  shall be filed with the 
Commission:

(a) By any issuer registering securities 
on Forms F-7, F-8, F-9 or F-10 under the 
Securities Act of 1933;

(b) By any issuer registering securities 
on Form 40-F under the Securities 
Exchange Act of 1934;

(C) By any issuer filing an annual 
report on Form 40-F, if it has not 
previously filed a Form F-X  in 
connection with the class of securities in 
relation to which the obligation to file a 
report on Form 40-F arises;

(d) By any issuer or other person filing 
tender offer documents on Schedules 
13E-4F, 14d-lF or 14d-9F; and

(e) By any trustee for which an 
exemption from the requirements of 
section 310(a)(1) of the Trust Indenture 
Act of 1939 has been applied pursuant to 
Rule 4d -l thereunder.

PART 240— GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE A C T OF 1934

30. The authority citation for part 240 
continues to read in part as follows:

Authority: 15 U.S.C. 78w, as amended, 
unless otherwise noted. * * *

31. By revising paragraph (b) to 
§ 240.3al2-3 to read as follows:

§ 240.3a 12-3 Exemptions from sections 
14(a), 14(b), 14(c), 14(f) and 16 for securities 
of certain foreign issuers. 
* * * * *

(b) Securities registered by a foreign 
private issuer, as defined in Rule 3b-4 
(§ 240.3b-4 of this chapter), shall be 
exempt from sections 14(a), 14(b), 14(e), 
14(f) and 16 of the Act.

32. By revising paragraph (b)(l}(i) of 
§ 240.3b-6 to read as follows:

§ 240.3b-6 Liability for certain statements 
by issuers.
* * * * *

(b) * * *
(1) * * *
(i) At the time such statements are 

made or reaffirmed, either the issuer is 
subject to the reporting requirements of 
section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 and has complied 
with the requirements of Rule 13a-l or 
15d-l thereunder, if applicable, to file its 
most recent annual report on Form 10-K 
or Form 20-F or Form 40-F; or if the 
issuer is not subject to the reporting 
requirements of section 13(a) or 15(d) of 
the Securities Exchange Act of 1934, the 
statements are made in a registration 
statement filed under the Securities Act 
of 1933 or pursuant to section 12(b) or (g) 
of the Securities Exchange Act of 1934, 
and
* * * * *

33. By revising paragraphs (a), (b) and
(c)(2) and removing paragraph (c)(3) to
§ 240.12g-3 to read as follows:
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§ 240.12g~3 Registration of securities of 
successor issuers.

(a) Where in connection with a 
succession by merger, consolidation, 
exchange of securities or acquisition of 
assets, equity securities of an issuer, not 
previously registered pursuant to section 
12 of the Act, are issued to the holders 
of any class of equity securities of 
another issuer which is registered 
pursuant to section 12 of the Act, the 
class of securities so issued shall be 
deemed to be registered under section 
12 of the Act unless upon consummation 
of the succession such class is exempt 
from such registration other than by 
Rule 12g3-2 (§ 240.12g3-2 of this 
chapter) or all securities of such class 
are held of record by less than 300 
persons or the securities issued in 
connection with the succession were 
registered on Form F-8 (§ 239.38 of this 
chapter) and following the succession 
the successor would not be required to 
register such class of securities under 
section 12 but for this section.

(b) Where in connection with a 
succession by merger, consolidation, 
exchange of securities or acquisition of 
assets, equity securities of an issuer, 
which are not registered pursuant to 
section 12 of the Act, are issued to the 
holders of any class of equity securities 
of another issuer which is required to 
file a registration statement pursuant to 
section 12 but has not yet done so, the 
duty to file such statement shall be 
deemed to have been assumed by the 
issuer of the class of securities so issued 
and such issuer shall file a registration 
statement pursuant to section 12 of the 
Act with respect to such class within the 
period of time the predecessor issuer 
would have been required to file such a 
statement unless upon consummation of 
the succession such class is exempt 
from such registration other than by 
Rule 12g3-2 or all securities of such 
class are held of record by less than 300 
persons or the securities issued in 
connection with the succession were 
registered on Form F-8 and following 
the succession the successor would not 
be required to register such class of 
securities under section 12 but for this 
section>

(c) An issuer that is deemed to have a 
class of securities registered pursuant to 
section 12 according to either paragraph
(a) or (b) of this section shall file reports 
on the same forms and such class of 
securities shall be subject to the 
provisions of sections 14 and 16 to the 
same extent as the predecessor issuer, 
except as follows:

(1) * * *

(2) A foreign private issuer shall be 
eligible to file on Form 20-F and to use 
the exemption in Rule 3al2-3.
★  * * * *

34. By revising paragraphs (b)(4),
(d)(1) and (d)(2) of § 240.12g3-2 to read 
as follows:

§ 240.12g3-2 Exemptions for American 
depositary receipts and certain foreign 
securities.
★  H r *  : Hr. it

(b) * * *
(4) Only one complete copy of any 

information or document need be 
furnished under paragraph (b)(1) of this 
section. Such information and 
documents need not be under cover of 
any prescribed form and shall not be 
deemed to be “filed” with the 
Commission or otherwise subject to the 
liabilities of section 18 of the Act. Press 
releases and all other communications 
or materials distributed directly to 
securityholders of each class of 
securities to which the exemption 
relates shall be in English. English 
versions or adequate summaries in 
English may be furnished in lieu of 
original English translations. No other 
documents need be furnished unless the 
issuer has prepared or caused to be 
prepared, English translations, versions, 
or summaries of them. If no English 
translations, versions, or summaries 
have been prepared, a brief description 
in English of any such documents shall 
be furnished. Information or documents 
in a language other than English are not 
required to be furnished. If practicable, 
the Commission file number shall 
appear on the information furnished or 
in an accompanying letter. Any 
information or document previously sent 
to the Commission under cover of Form 
40-F or Form 6-K need not be furnished 
under paragraph (b)(1) of this section.
* * * * *

(d) * * *
(1) Securities of a foreign private 

issuer that has or has had during the 
prior eighteen months any securities 
registered under section 12 of the Act or 
a reporting obligation (suspended or 
active) under section 15(d) of the Act 
(other than arising solely by virtue of the 
use of Form F-7, F-8, F-9 or F—10);

(2) Securities of a foreign private 
issuer issued in a transaction (other than 
a transaction registered on Form F-8 or 
Form F-10) to acquire by merger, 
consolidation, exchange of securities or 
acquisition of assets, another issuer that 
had securities registered under section 
12 of the Act or a reporting obligation 
(suspended or active) under section 
15(d) of the Act; and

35. By adding § 240.13a-3 to read as 
follows:

§ 240,13a-3 Reporting by Form 40-F 
registrant.

A registrant that is eligible to use 
Forms 40-F and 6-K and files reports in 
accordance therewith shall be deemed 
to satisfy the requirements of Regulation 
13A (§§ 240.13a-l through 240.13a-17 of 
this chapter).

36. By revising paragraph (g)(1) and 
the Note following paragraph (i) to
§ 240.13a-10 to read as follows:

§ 240.13a-10 Transition reports.
* * * * *

(g) (1) Paragraphs (a) through (f) of this 
section shall not apply to foreign private 
issuers.
* * * * *

(i) * * *
Note: In addition to the report or reports to 

be filed pursuant to this section, every issuer, 
except a foreign private issuer or an 
investment company required to file reports 
pursuant to Rule 30 b l-l under the Investment 
Company Act of 1940, that changes its fiscal 
closing date is required to file a report on 
Form 8-K responding to Item 8 thereof within 
the period specified in General Instruction
B.l. to that form.

37. By revising paragraph (a) of 
§ 240.13a-16 to read as follows:

§240.13a-16 Reports of foreign private 
issuers on Form 6 -K  (17 CFR 249.306).

(a) Every foreign private issuer which 
is subject to Rule 13a-l (17 CFR 240.13a- 
1) shall make reports on Form 6-K, 
except that this rule shall not apply to:

(1) Investment companies required to 
file reports pursuant to Rule 30b l-l (17 
CFR 270.30bl-l); or

(2) Issuers of American depositary 
receipts for securities of any foreign 
issuer.
* * *. ; * *

38. By adding paragraph (h) to 
§ 240.13e-4 to read as follows:

§ 240.13e-4 Tender offers by issuers.
* * .  * * *

(h) The requirements of section 
13(e)(1) of the Act and Rule 13e-4 and 
Schedule 13e-4 thereunder shall be 
deemed satisfied with respect to any 
issuer tender offer, including any 
exchange offer, where the issuer is 
incorporated or organized under the 
laws of Canada or any Canadian 
province or territory, is a foreign private 
issuer or a crown corporation, and is pot 
registered or required to register under 
the Investment Company Act of 1940, if 
less than 20 percent of the class of 
securities that is the subject of the 
tender offer is held of record by U.S. 
residents other than U.S. affiliates of the
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issuer, and the tender offer is subject to, 
and the issuer complies with, the laws, 
regulations and policies of Canada and/ 
or any of its provinces or territories 
governing the conduct of the offer (and 
the issuer is not entitled to a 
transactional exemption from such laws, 
regulations and policies], P rovided ,
That:'

(1) Where the consideration for an 
issuer tender offer subject to this 
paragraph consists solely of cash, .the 
entire disclosure document or 
documents required to be furnished to 
holders of the class of securities to be 
acquired shall be filed with the 
Commission on Schedule 13e-4F (17 
CFR 240.13e-102] and disseminated to 
shareholders residing in the United 
States in accordance with such 
Canadian laws, regulations and policies; 
or

(2) Where the consideration for an 
issuer tender offer subject to this 
paragraph includes securities to be 
issued pursuant to the offer, any 
registration statement and/or 
prospectus relating thereto shall be filed 
with the Commission along with the 
Schedule 13E-4F referred to in 
paragraph (h)(1) of this section, and 
shall be disseminated, together with the 
home jurisdiction document(s) 
accompanying such Schedule, to 
shareholders of the issuer residing in the 
United States in accordance with such 
Canadian laws, regulations and policies.

Note: Notwithstanding the grant of an 
exemption from one or more of the applicable 
Canadian regulatory provisions, the issuer 
tender offer will be eligible to proceed in 
accordance with the requirements of this 
section if the Commission by order 
determines that the applicable Canadian 
regulatory provisions are adequate to protect 
the interest of investors.

39. By adding § 240.13E-102 to read as 
follows:

§ 240.13e>102 Schedule 13E-4F. Tender 
offer statement pursuant to section 13(e)(1) 
of the Securities Exchange Act of 1934 and 
§ 240.13E-4 thereunder.

Schedule 13E-4F
U.S. Securities and Exchange

Commission,Washington, DC 20549 
0MB Approval

OMB Number: 3235-0375
Expires: Approval Pending
Estimated average burden hours per 

response 2.0
Issuer Tender Offer Statement Pursuant to 
Section 13(e)(1) of the Securities Exchange 
Act of 1934 (Amendment No. )

(Exact name of Issuer as specified in its 
charter) ■ -, . , s

(Translation of Issuer’s Name into English (if 
applicable)).

(Jurisdiction of Issuer’s Incorporation or 
Organization)

(Name(s) of Person(s) Filing Statement)

(Title of Class of Securities)

(CUSIP Number of Class of Securities) (if 
applicable)

(Name, address (including zip code) and 
telephone number (including area code) of 
person authorized to receive notices and 
communications on behalf of the person(s) 
filing)

(Date tender offer first published, sent or 
given to securityholders)
Calculation of Filing Fee*
Transaction Valuation 
Amount of Filing Fee

*Set forth the amount on which the filing 
fee is calculated and state how it was 
determined. See General Instruction II.C. for 
rules governing the calculation of the filing 
fee.

General Instructions

I. Eligibility Requirements for Use of 
Schedule 13E-4F

A. Schedule 13E-4F may be used by any 
foreign private issuer or crown corporation if: 
(1) the issuer is incorporated or organized 
under the laws of Canada or any province or 
territory thereof; (2) the issuer is making a 
cash tender or exchange offer for the issuer’s 
own securities; and (3) less than 20 percent of 
the class of such issuer’s securities that is the 
subject of the tender offer is held of record by 
U.S. residents other than U.S. affiliates of 
such issuer. The calculation of U.S. record 
holders shall be made as of the end of the 
issuer’s last quarter or, if such quarter 
terminated within 60 days of the filing date, 
as of the end of the issuer’s preceding 
quarter.

Instructions
1. For purposes of this Schedule, “foreign 

private issuer’’ shall be construed in 
accordance with Rule 405 under the 
Securities Act. ;

2. For purposes of this Schedule, the term 
"crown corporation” shall mean a 
corporation all of whose common shares or 
comparable equity is owned directly or 
indirectly by the government of Canada or a 
province or territory of Canada.

3. For purposes of this Schedule, the term 
"U.S. resident” shall mean any person whose 
address appears on the records as being 
located in the United States.

4. For purposes of this Schedule, "held of 
record” shall be construed in accordance 
with Rule 12g5-l under the Securities 
Exchange Act of 1934 (the “Exchange Act”).

5. For purposes of this Schedule, “affiliate” 
shall mean any person who beneficially 
owns, directly or indirectly, or exercises 
control or direction over, more than 10 
percent of the outstanding equity shares of 
the issuer. The determination of affiliates 
shall be made as of the end of the issuer’s 
most recently completed fiscal year

6. If this Schedule is filed during the 
pendency of one or more ongoing third-party 
or issuer cash tender or exchange offers for 
securities of the class subject to this offer 
that was commenced on Schedule 14D-1F 
and/or Form F-8, the date for calculation of 
U.S. record ownership for purposes of this 
Schedule shall be the same as that date used 
by the initial bidder or issuer.

7. For purposes of this Schedule, the class 
o f subject securities shall not include any 
securities that may be converted into or are 
exchangeable for the subject securities.

B. Any issuer using this Schedule must 
extend the cash tender or exchange offer to 
holders of the class of securities subject to 
the offer residing in the United States upon 
the same terms and conditions as it is 
extended to securityholders residing in 
Canada, and must comply with the 
requirements of any Canadian federal, 
provincial and/or territorial law, regulation 
or policy relating to the terms and conditions 
of the offer.

C. This Schedule shall not be used if the 
issuer is registered or required to register 
under the Investment Company Act of 1940.

II. Filing Instructions and Fees
A. Eight copies of this Schedule and any 

amendment thereto (see Part I, Item 1(b)), 
including all exhibits and any other paper or 
document filed as part of the Schedule, shall 
be filed with the Commission at its principal 
office. Each copy shall be bound, stapled or 
otherwise compiled in one or more parts, 
without stiff covers. The binding shall be 
made on the side or stitching margin in such 
manner as to leave the reading matter legible. 
Three additional copies of the Schedule and 
any amendment thereto, similarly bound, also 
shall be filed. No exhibits are required to 
accompany such additional copies.

B. The original and at least one copy of this 
Schedule and any amendments thereto shall 
be signed manually by the persons specified 
herein. Unsigned copies shall be conformed.

C. At the time this Schedule is filed with 
the Commission, the issuer shall pay to the 
Commission in U.S. dollars, by a U.S. postal 
money order, certified check, bank cashier’s 
check or bank money order, a fee of one- 
fortieth of one percent of the aggregate of the 
cash or of the value of the securities or other 
non-cash consideration offered by the issuer 
to shareholders residing in the United States.

(1) Where the issuer is offering securities or 
other non-cash consideration for some or all 
of the securities to be acquired, whether or 
not in combination with a cash payment for 
the same securities, the value of the 
consideration shall be based on the market 
value of the securities to be acquired by the 
issuer as established by paragraph 3 of this 
section.

(2) If there is no market for the securities to 
be acquired by the issuer, the book value of 
such securities computed as of the latest 
practicable date prior to the date of filing the 
Schedule shall be used, unless the issuer is in 
bankruptcy or receivership or has an 
accumulated capital deficit, in which case 
one-third of the principal amount, par value 
or stated value of such securities shall be 
used.
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(3) When the fee is based upon the market 
value of the securities, such market value 
shall be calculated upon the basis of either 
the average of the high and low prices 
reported on the consolidated reporting 
system (for exchange-traded securities and 
last sale reported over-the-counter securities) 
or the average of the bid and asked price (for 
other over-the-counter securities) as of a 
specified date within 5 business days prior to 
the date of filing the Schedule.

D. If at any time after the initial payment of 
the fee the aggregate consideration offered is 
increased, an additional filing fee based upon 
such increase shall be paid with the required 
amended filing.

E. Subject to the requirements of Item 1, if 
any part of this Schedule, or any exhibit or 
other paper or document filed as part o f the 
schedule, is in a foreign language, it shall be 
accompanied by a summary, version or 
translation in the English language.

F. The manually signed original of the 
Schedule or any amendment thereto shall be 
numbered sequentially (in addition to any 
internal numbering which otherwise may be 
present) by handwritten, typed, printed or 
other legible form of notation from the first 
page of the document through the last page of 
that document and any exhibits or 
attachments thereto. Further, the total 
number of pages contained in a numbered 
original shall be set forth on the first page of 
the document,

G. Any change to the name or address of a 
registrant's agent for service shall be 
communicated promptly in writing to the 
Commission, referencing the file number of 
the registrant.

III. Compliance with the Exchange Act
A. Pursuant to Rule 13e-4(h) under the 

Exchange Act, the issuer shall be deemed to 
comply with the requirements of Section 
13(e)(1) of the Exchange Act and Rule 13E- î 
and Schedule 13E-4 thereunder in connection 
with a cash tender or exchange offer for 
securities that may be made pursuant to this 
Schedule; Provided That, if a transactional 
exemption from the requirements of any 
Canadian federal, provincial and/or 
territorial law, regulation or policy relating to 
the terms and conditions of the offer is 
applicable, the issuer (absent an order from 
the Commission) shall comply with the 
provisions of Section 13(e)(1) and Rule 13E-4 
and Schedule 13E-4 thereunder.

B. Any cash tender or exchange offer made 
pursuant to this Schedule is not exempt from 
the antifraud provisions of Section 10(b) of 
the Exchange A ct and Rule 10b-5 thereunder. 
Section 13e-l of the Exchange Act and Rule 
13e—4(b)(1) thereunder, and Section 14(e) of 
the Exchange Act and Rule 14e-3 thereunder, 
and this Schedule shall be deemed “filed" for 
purposes of Section 18 of the Exchange Act.

C. The issuer’s attention is directed to Rule 
10b-6 under the Exchange Act, in the case of 
an issuer exchange offer, and Rule 10b-13 
under the Exchange Act, in the case  o f an 
issuer cash tender offer or issuer exchange 
offer. [See Note following Part III.l. for an 
explanation of the no-action positions taken 
under Rules 10b-6 and 10b-13.]

Part I— Information Required To Be Sent to 
Shareholders

Item 1. Home Jurisdiction Documents
(a) This Schedule shall be accompanied by 

the entire disclosure document or documents 
required to be delivered to holders of 
securities to be acquired by the issuer in the 
proposed transaction pursuant to the laws, 
regulations or policies of the Canadian 
jurisdiction in which the issuer is 
incorporated or organized, and any other 
Canadian federal, provincial and/or 
territorial law, regulation or policy relating to 
the terms and conditions of the offer. The 
Schedule need not include any documents 
incorporated by reference into such 
disclosure document(s) and not distributed to 
offerees pursuant to any such law, regulation 
or policy. If any part of the document or 
documents to be sent to shareholders is in a 
language other than English, it shall be 
accompanied by a translation in English.

(b) Any amendment made by the issuer to 
a home jurisdiction document or documents 
shall be filed with the Commission under 
cover of this Schedule, which must indicate 
on the cover page the number of the 
amendment.

(c) In an exchange offer where securities of 
the issuer have been or are to be offered or 
cancelled in the transaction: (i) such 
securities shall be registered under the laws 
of the issuer's jurisdiction on the 
Commission’s Form F-8 , and (ii) the home 
jurisdiction prospectus shall be included in 
this registration statement.

Item 2. Informational Legends
The following legend shall appear on the 

outside front cover page o f the home 
jurisdiction document(s) in bold-face roman 
type at least as high as ten-point modem type 
and at least two-points leaded:

“This tender offer is made by a foreign 
issuer for its own securities, and while the 
offer is subject to disclosure requirements of 
the country in which the issuer is 
incorporated or organized, prospective 
investors should be aware that these 
requirements are different from those of the 
United States. Financial statem ents included 
herein, if any, have not been prepared in 
accordance with United S tates generally 
accepted accounting principles and thus may 
not be com parable to financial statem ents of 
United States companies.

“The enforcement by investors o f civil 
liabilities under the federal securities laws 
may be affected adversely by the fact that 
the issuer is located in a foreign country, and 
that some or all of its officers and directors 
are residents of a foreign country.

“Prospective investors should be aware 
that the issuer or its affiliates, directly or 
indirectly, may bid for or make purchases of 
the securities of the issuer subject to the 
offer, or of its related securities, during the 
period of the issuer tender offer, as permitted 
by applicable Canadian law s or provincial 
laws or regulations."

Part II— Information not Required To Be Sent 
to Shareholders

The exhibits specified below shall be filed 
as part of the Schedule, but are not required 
to be sent to shareholders unless so required

pursuant to the laws, regulations or policies 
of Canada and/or any of its provinces or 
territories. Exhibits shall be lettered or 
numbered appropriately for convenient 
reference,

(1) File any reports or information that, in 
accordance with the requirements of the 
home jUrisdiction(s), must be made publicly 
available by thè issuer in connection with the 
transaction, but need not be disseminated to 
shareholders.

(2) File copies of any documents 
incorporated by reference into the home 
jurisdiction document(s).

(3) If any name is signed to the Schedule 
pursuant to power of attorney, manually 
signed copies of any such power o f attorney 
shall be filed. If the name of any officer 
signing on behalf of the issuer is signed 
pursuant to a power of attorney, certified 
copies of a resolution of the issuer’s board of 
directors authorizing such signature also shall 
be filed.

Part III-—Undertaking and Consent to Service 
o f Process

1. Undertaking
The issuer undertakes to make available, in 

person or by telephone, representatives to 
respond to inquiries made by the Commission 
staff, and to furnish promptly, when 
requested to do so by the Commission staff, 
information relating to this Schedule or to 
transactions in said securities.

The issuer also undertakes to disclose in 
the United States, on the same basis as it is 
required to m ake such disclosure pursuant to 
applicable Canadian federal and/or 
provincial or territorial laws, regulations or 
policies, or otherwise discloses, information 
regarding purchases of the issuer's securities 
during the cash tender or exchange offer 
covered by this Schedule.

Note: No-action position taken under Rule 
10b-13 in the case of an issuer cash tender 
offer:

The staff of the Division of Market 
Regulation has taken a no-action position 
under Rule 10b-13 under the Exchange Act to 
allow certain purchases by the issuer of the 
issuer's securities in Canada, as permitted by 
Canadian federal and/or provincial or 
territorial laws, regulations or policies, during 
the period of an issuer tender offer filed on 
Schedule 13e-4F. With respect to an issuer 
cash tender offer filed on Schedule 13e-4F, 
the staff will not recommend that the 
Commission take enforcement action under 
Rule 10b-13 for purchases by the issuer in 
Canada, as permitted by Canadian federal 
and/or provincial or territorial laws, 
regulations or policies, of the security that is 
the subject of the offer (or any security which 
is immediately convertible into or 
exchangeable for such security), subject to 
the conditions that: (i) the issuer discloses on 
Schedule 13e-4F the possibility of, or the 
intent to make, such purchases; and (ii) the 
issuer submits an undertaking to disclose in 
the United States information regarding such 
purchases on the same basis as it is required 
to be disclosed in Canada pursuant to 
Canadian federal and/or provincial or
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territorial laws, regulations or policies, or 
otherwise is disclosed.

Note: No-action position taken under Rules 
10b-6 and 10b-l3 in the case of an issuer 
exchange offer

The staff of the Division of Market 
Regulation has taken no-action positions 
under Rules 10b-6 and 10b-13 under the 
Exchange Act to allow certain purchases by 
the issuer of the issuer’s securities in Canada, 
as permitted by Canadian federal and/or 
provincial or territorial laws, regulations or 
policies, during the period of an issuer 
exchange offer filed on Schedule 13e-4F.
With respect to an issuer exchange offer filed 
on Schedule 13e-4F, the staff will not 
recommend that the Commission take 
enforcement action under Rules 10b-6 and 
10b-l3 for bids and purchases by the issuer 
in Canada, as permitted by Canadian federal 
and/or provincial or territorial laws, 
regulations or policies, of the security being 
distributed (or any security of the same class 
and series, or any right to purchase any such 
security), or of the security that is the subject 
of the offer (or any security which is 
immediately convertible into or exchangeable 
for such security), subject to the conditions 
that: (i) Such purchases are not made for the 
purpose of creating actual, or apparent, 
active trading in or raising the price of such 
securities; (ii) the issuer discloses on 
Schedule 13e-4F the possibility of, or the 
intent to make, such purchases; and (iii) the 
issuer submits an undertaking to disclose in 
the United States information regarding such 
purchases on the same basis as it is required 
to be disclosed in Canada pursuant to 
Canadian federal and/or provincial or 
territorial laws, regulations or policies, or 
otherwise is disclosed.

2. Consent to Service o f Process
At the time of filing this Schedule, the 

issuer shall furnish to the Commission on 
Form F-X a written irrevocable consent and 
power of attorney which designates an agent 
upon whom may be served any process, 
pleadings, subpoenas, or other papers in

(1) Any investigation or administrative 
proceeding conducted by the Commission; 
and

(2) Any civil suit or civil action brought 
against the issuer or to which the issuer has 
been joined as defendant or respondent, in 
any appropriate court in any place subject to 
the jurisdiction of any state or of the United 
States,
where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns any issuer tender or exchange offer 
made or purported to be made using this 
Schedule, or any purchases or sales of any 
security in connection therewith, and 
stipulates and agrees that any such civil suit 
or action or administrative proceeding may 
he commenced by the service of process 
upon, and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
e af valid and binding as if due personal 

service thereof had been made.

Part IV

A. Signatures
The Schedule shall be signed by each 

person on whose behalf the Schedule is filed 
or its authorized representative. If the 
Schedule is signed on behalf of a person by 
his authorized representative (other than an 
executive officer or general partner of the 
company), evidence of the representative’s 
authority shall be filed with the Schedule.

B. The name of each person who signs the 
Schedule shall be typed or printed beneath 
his signature.

G. By signing this Schedule, the person(s) 
filing the Schedule consents without power of 
revocation that any administrative subpoena 
may be served, or any administrative 
proceeding, civil suit or civil action where the 
cause of action arises out of or relates to or 
concerns any offering made or purported to 
be made in connection with the filing on 
Schedule 13e-4F or any purchases or sales of 
any security in connection therewith, may be 
commenced against it in any administrative 
tribunal or in any appropriate court in any 
place subject to the jurisdiction of any state 
or of the United States by service of said 
subpoena or process upon the registrant’s 
designated agent.

After due inquiry and to the best of my 
knowledge and belief, I certify that the 
information set forth in this statement is true, 
complete and correct.
(Signature) --------- — ----------------------------------
(Name ana Title)----------------------------------------
(Date)-------------------— ----------------------------- —

40. By amending § 240.14d-l to 
redesignate paragraph (b) as (c) and to 
add a new paragraph (b) and Notes 
thereto to read as follows:

§ 240.14d-1 Scope of and definitions 
applicable to Regulations 14D and 14E.
*  *  it it *

(b) The requirements imposed by 
sections 14(d)(1) through 14(d)(7) of the 
Act, Regulation 14D and Schedules 14D- 
1 and 14D-9 thereunder, and Rule 14e-l 
of Regulation 14E under the Act, shall be 
deemed satisfied with the respect to any 
tender offer, including any exchange 
offer, for the securities of an issuer 
incorporated or organized under the 
laws of Canada or any Canadian 
province or territory, if such issuer is a 
foreign private issuer or a crown 
corporation and is riot registered or 
required to register under the 
Investment Company Act of 1940, if less 
than 20 percent of the class of securities 
that is the subject of the tender offer is 
held of record by U.S. residents other 
than U.S. affiliates of the subject 
company, and the tender offer is subject 
to, and the bidder complies with, the 
laws, regulations and policies of Canada 
and/or any of its provinces or territories 
governing the conduct of the offer (and 
the bidder is not entitled to a 
transactional exemption from such laws, 
r egulations and policies),p ro v id ed  that\

(1) In the case of tender offers subject 
to section 14(d)(1) of the Act, where the

consideration for a tender offer subject 
to this section consists solely of cash, 
the entire disclosure document or 
documents required to be furnished to 
holders of the class of securities to be 
acquired shall be filed with the 
Commission on Schedule 14D-1F (17 
CFR 240.14d-102) and disseminated to 
shareholders of the subject company 
residing in the United States in 
accordance with such Canadian laws, 
regulations and policies; or

(2) Where the consideration for a 
tender offer subject to this section 
includes securities of the bidder to be 
issued pursuant to the offer, any 
registration statement and/or 
prospectus relating thereto shall be filed 
with the Commission along with the 
Schedule 14D-1F referred to in 
paragraph (b)(1) of this section, and 
shall be disseminated, together with the 
home jurisdiction document(s) 
accompanying such Schedule, to 
shareholders of the subject company 
residing in the United States in 
accordance with such Canadian laws, 
regulations and policies.

Notes: 1. For purposes of any unsolicited 
tender offer, including any exchange offer, 
otherwise eligible to proceed in accordance 
with Rule 14d-l(b) under the Act, U.S. 
residents unaffiliated with the issuer will be 
presumed to hold of record less than 20 
percent of the subject class of securities, 
unless (a) the aggregate trading volume of 
that class on any securities exchange and in 
any inter-dealer quotation system in the 
United States exceeded its aggregate trading 
volume on any securities exchange and in 
any inter-dealer quotation system in Canada 
over the 12-month period prior to 
commencement of this offer; (b) disclosure 
has been made in documents that were filed 
publicly by the issuer with Canadian federal, 
provincial or territorial securities regulators, 
or with the Commission or any state 
securities authority in the United States, 
within 18 months of the date of 
commencement of this offer, disclose that 
U.S. residents unaffiliated with the issuer 
held of record more than 20 percent of the 
subject class of securities; or (c) the offeror 
has actual knowledge that the level of 
unaffiliated U.S. record ownership of the 
subject class of securities exceeds 20 percent.

2. Notwithstanding the grant of an 
exemption from one or more of the 
applicable Canadian regulatory 
provisions, the tender offer will be 
eligible to proceed in accordance with 
the requirements of this section if the 
Commission by order determines that 
the applicable Canadian regulatory 
provisions are adequate to protect the 
interest of investors.

41. By adding § 240.14d-102 to read as 
follows:



46322 Federal Register / V ol 55. No. 213 / Friday, November 2, 1990 / Proposed Rules

§ 240.14d-102 Schedule 14D-1F. Tender 
offer statement pursuant to rule 14d-1(b) 
under the Securities Exchange Act of 1934.
U.S. Securities and Exchange Commission. 
Washington, DC 20549
Schedule 14D-1F

OMB Approval
OMB Number: 3235-0376 
Expires: Approval Pending 
Estimated average burden hours per 

response—2.0
Tender Offer Statement Pursuant to Rule 
14d—1(b) Under the Securities Exchange Act 
of 1934
(Amendment No_________)

(Name of Subject Company [Issuer])

(Translation of Subject Company’s [Issuer’s] 
name into English (if applicable))

(Jurisdiction of Subject Company's [Issuer's] 
Incorporation or Organization)

(Bidder)

(Title of Class of Securities)

(CUSIP Number of Class of Securities (if 
applicable))

(Name, address (including zip code) and 
telephone number (including area code) of 
person(s) authorized to receive notices and 
communications on behalf of subject 
company)

(Date tender offer first published, sent or 
given to securityholders)
Calculation of Filing Fees
Transaction Valuation 
Amount of Filing Fee *

* Set forth the amount on which the filing 
fee is calculated and state how it was 
determined. See General Instruction II.C. for 
rules governing the calculation of the filing 
fee.

General Instructions

/. Eligibility Requirements for Use of 
Schedule 14D-1F

A. Schedule 14D—IF  may be used by any 
person making a cash tender or exchange 
offer (the "bidder’’) for securities of any 
issuer incorporated or organized under the 
laws of Canada or any Canadian province or 
territory that is a foreign private issuer or a 
crown corporation, where less than 20 
percent of the class of such issuer's securities 
that is the subject of the offer is held of 
record by U.S. residents other than U.S. 
affiliates of such issuer. The calculation of 
U.S. record holders shall be made as of the 
end of the subject issuer's last quarter or, if 
such quarter terminated within 60 days of the 
filing date, as of the end of such issuer's 
preceding quarter.

Instructions
1. For purposes of this Schedule, "foreign 

private issuer" shall be construed in 
accordance with Rule 405 under the 
Securities Act.

2. For purposes of this Schedule, the term 
"crown corporation” shall mean a 
corporation all of whose common shares or 
comparable equity is owned directly or 
indirectly by the government of Canada or a 
province or territory of Canada.

3. For purposes of this Schedule, the term 
“U.S. resident" shall mean any person whose 
address appears on the records as being 
located in the United States. With respect to 
any unsolicited tender offer, including any 
exchange offer, otherwise eligible to proceed 
in accordance with Rule 14d-l(b) under the 
Securities Exchange Act (the “Exchange 
Act"), U.S. residents unaffiliated with the 
issuer will be presumed to hold of record less 
than 20 percent of the subject class of 
securities, unless (a) the aggregate trading 
volume of that class on any securities 
exchange and in any inter-dealer quotation 
system in the United States exceeded its 
aggregate trading volume on any securities 
exchange and in any inter-dealer quotation 
system in Canada over the 12-month period 
prior to commencement of this offer; (b) 
documents that were filed publicly by the 
issuer with Canadian federal, provincial or 
territorial securities regulators, or with the 
Commission or any state securities authority 
in the United States, within 18 months of the 
date of commencement of this offer, disclose 
that U.S. residents unaffiliated with the issuer 
held of record more that 20 percent of the 
subject class of securities; or (c) the offeror 
has actual knowledge that the level of 
unaffiliated U.S. record ownership of the 
subject class of securities exceeds 20 percent.

4. For purposes of this Schedule, “held of 
record” shall be construed in accordance 
with Rule 12g5-l under the Exchange A ct

5. For purposes of this Schedule, “affiliate" 
shall mean any person who beneficially 
owns, directly or indirectly, or exercises 
control or direction over, more than 10 
percent of the outstanding equity shares of 
the issuer. The determination of affiliates 
shall be made as of the end of the issuer’s 
most recently completed fiscal year.

6. If this Schedule is filed during the 
pendency of one or more ongoing third-party 
or issuer cash tender or exchange offers for 
securities of the class subject to this offer 
that was commenced on Schedule 13E-4F, 
Schedule 14D-1F and/or Form F-a, the date 
for calculation of U.S. record ownership for 
purposes of this Schedule shall be the same 
as that date used by the initial bidder or 
issuer.

7. For purposes of this Schedule, the class 
of subject securities shall not include any 
securities that may be converted into or are 
exchangeable for the subject securities.

B. Any bidder using this Schedule must 
extend the cash tender or exchange offer to 
U.S. residents of the subject company upon 
the same terms and conditions as it is 
extended to securityholders residing in 
Canada, and must comply with the 
requirements of any Canadian federal, 
provincial and/or territorial law, regulation 
or policy relating to the terms and conditions 
of the offer.

C. This Schedule shall not be used if the 
subject company is registered or required to 
register under the Investment Company Act 
of 1940.

D. This Schedule shall not be used to 
comply with the reporting requirements of 
section 13(d) of the Exchange Act. Issuers 
using this Schedule are reminded of their 
obligation to. file or update a Schedule 13D 
where required by Section 13(d)(1) of the 
Exchange Act and the Commission's rules 
and regulations thereunder.

II. Filing Instructions and Fee
A. Eight copies of this Schedule and any 

amendment thereto (see Part I, Item 1(b)), 
including all exhibits and any other paper or 
document filed as part of the Schedule, shall 
be filed with the Commission at its principal 
office. Each copy shall be bound, stapled or 
otherwise compiled in one or more parts, 
without stiff covers. The binding shall be 
made on the side or stitching margin in such 
manner as to leave the reading matter legible. 
Three additional copies of the Schedule and 
any amendment thereto, similarly bound, also 
shall be filed. No exhibits are required to 
accompany such additional copies.

B. The original and at least one copy of this 
Schedule and any amendments thereto shall 
be signed manually by the persons specified 
herein. Unsigned copies shall be conformed.

C. At the time this Schedule is filed with 
the Commission, the bidder shall pay to the 
Commission in U.S. dollars, by a U.S. postal 
money order, certified check, bank cashier's 
check or bank money order, a fee of one- 
fortieth of one-percent of the aggregate of the 
cash or of the value of the securities or other 
non-cash consideration offered by the bidder 
to shareholders of the subject company 
residing in the United States.

(1) Where the bidder is offering securities 
or other non-cash consideration of some or 
all of the securities to be acquired, whether 
or not in combination with a cash payment 
for the same securities, the value of the 
consideration shall be based on the market 
value of the securities to be received by the 
bidder as established by paragraph 3 of this 
section.

(2) If there is no market for the securities to 
be acquired by the bidder, the book value of 
such securities computed as of the latest 
practicable date prior to the date of filing the 
Schedule shall be used, unless the issuer of 
such securities is in bankruptcy or 
receivership or has an accumulated capital 
deficit, in which case one-third of the 
principal amount, par value or stated value of 
such securities shall be used.

(3) When the fee is based upon the market 
value of the securities, such market value 
shall be calculated upon the basis of either 
the average of the high and low prices 
reported in the consolidated reporting system 
(for exchange traded securities and last sale 
reported for over-the-counter securities) or 
the average of the bid and asked price (for 
other over-the-counter securities) as of a 
specified date within five business days prior 
to the date of filing the Schedule.

D. If at any time after the initial payment of 
the fee the aggregate consideration offered is 
increased, an additional filing fee based upon 
such increase shall be paid with the required 
amended filing.

E. Subject to the requirements of Item 1, if 
any part of this Schedule, or any exhibit or
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other paper or document filed as part of the 
Schedule, is in a language other than English, 
it shall be accompanied by a summary, 
version or translation in the English language.

F. The manually signed original of the 
Schedule or any amendment thereto shall be 
numbered sequentially {in addition to any 
internal numbering which otherwise may be 
present) by handwritten, typed, printed or 
other legible form of notation fh>m the first 
page of the document through the last page of 
that document and any exhibits or 
attachments thereto. Further, the total 
number of pages contained in a numbered 
original shall be set forth on the first page of 
the document

G. Any change to the name or address of a 
registrant’s agent for service shall be 
communicated promptly in writing to the 
Commission, referencing the file number of 
the registrant

III. Compliance with the Exchange A ct
A. Pursuant to Rule 14d-l(b) under the 

Exchange Act, the bidder shall be deemed to 
comply with the requirements of Sections 
14(d)(1) through 14(d)(7) of the Exchange A ct 
Regulation 14D of the Exchange Act and 
Schedule 14D-1 thereunder, and Rule 14e-l 
under Regulation 14E of the Exchange Act, in 
connection with a cash tender or exchange 
offer for securities that may be made 
pursuant to this Schedule; Provided Thai, if a 
transactional exemption from such 
requirements is applicable, the bidder (absent 
an order from the Commission) shall comply 
with the provisions of Sections 14(d)(1) 
through 14(d)(7), Regulation 14D and 
Schedule 14D-1 thereunder, Rule 14E-1 of 
Regulation 14E, and any other applicable U.S. 
statute or rule.

B. Any cash tender or exchange offer made 
pursuant to this Schedule is not exempt from 
the antifraud provisions of Section 10(b) of 
the Exchange Act and Rule 10b-5 thereunder, 
and Section 14(e) of the Exchange Act and 
Rule 14e-3 thereunder, and this Schedule 
shall be deemed “filed” for purposes of 
Section 18 of the Exchange Act.

C. The bidder’s attention is directed to Rule 
10b-6 under the Exchange Act in the case of 
an exchange offer, and to Rule 10b-13 under 
the Exchange Act for any exchange or cash 
tender offer. [See Note following Part IILl. for 
an explanation of the no-action positions 
taken under Rules 10b-6 and 10b-13.]

Part I—Information Required To Be Sent to 
Shareholders

Item 1. Home Jurisdiction Documents
(a) This Schedule shall be accompanied by 

the entire disclosure document or documents 
required to be delivered to holders of 
securities to be acquired in the proposed 
transaction by the bidder pursuant to the 
laws, regulations or policies of Canada and/ 
or any of its provinces or territories governing 
the conduct of the tender offer. It shall not 
include any documents incorporated by 
reference into such disclosure document(s) 
and not distributed to offerees pursuant to 
any such law, regulation or policy. If any part 
°t the document or documents to be sent to 
? areholders is in a foreign language, it shall 

6,LpcomPanied by a translation in English.
lb) Any amendment made by the bidder to 

8 otne jurisdiction document or documents

shall be filed with the Commission under 
cover of this Schedule, which must indicate 
on the cover page the number of the 
amendment.

(c) In an exchange offer where securities of 
the bidder have been or are to be offered or 
cancelled in the transaction, such securities 
shall be registered on forms promulgated by 
the Commission under the Securities Act of 
1933 including, where available, the 
Commission’s Form F-8 providing for 
inclusion in that registration statement of the 
home jurisdiction prospectus.

Item  2. Inform ational Legends
The following legends shall appear on the 

outside front cover page of the home- 
jurisdiction document(s) in bold-face roman 
type at least as high as ten-point modem type 
and at least two points leaded:

“This tender offer is made for the securities 
o f a  foreign issuer and while the offer is 
subject to disclosure requirements of the 
country in which the subject company is 
incorporated or organized, prospective 
investors should be aw are that these 
requirements are different from those of the 
United States. Financial statem ents included 
herein, if any, have not been prepared in 
accordance with United S tates generally 
accepted accounting principles and thus may 
not be com parable to financial statem ents of 
United States companies.

“The enforcement by investors of civil 
liabilities under the federal securities laws 
may be affected adversely by the fact that 
the subject company is located in a foreign 
country, and that some or all of its officers 
and directors are residents of a foreign 
country.

“Prospective investors should be aware 
that the bidder or its affiliates, directly or 
indirectly, may bid for or make purchases of 
the issuer’s securities subject to the offer, or 
of the issuer’s related securities, during the 
period of the tender offer, as permitted by 
applicable Canadian laws or provincial laws 
or regulations.”

In the case  of an exchange offer; 
“Prospective investors should be aw are 

that the bidder or its affiliates, directly or 
indirectly, may bid for or make purchases of 
the issuer’s securities subject to the offer or 
of the issuer’s related securities, or o f the 
bidder's securities to be distributed or of the 
bidder’s related securities, during the period 
of the tender offer, as permitted by applicable 
Canadian law s or provincial law s or 
regulations."

Part II— Information Not Required To Be Sent 
to Shareholders

The exhibits specified below shall be filed 
as part of the Schedule, but are not required 
to be sent to shareholders unless so required 
pursuant to the laws, regulations or policies 
of Canada and/or any of its provinces or 
territories. Exhibits shall be appropriately 
lettered or numbered for convenient 
reference.

(1) File any reports or information that, in 
accordance with the requirements of the 
home jurisdiction(s), must be made publicly 
available by the bidder in connection with 
the transaction but need not be disseminated 
to shareholders.

(2) File copies of any documents 
incorporated by reference into the home 
jurisdiction document(s).

(3) If any name is signed to this Schedule 
pursuant to power of attorney, manually 
signed copies of any such power of attorney 
shall be filed. If the name of any officer 
signing on behalf of the bidder is signed 
pursuant to a power of attorney, certified 
copies of the bidder’s board of directors 
authorizing such signature also shall be filed.

Part III— Undertaking and Consent to Service 
o f Process

1. Undertaking

a. The bidder undertakes to make 
available, in person or by telephone, 
representatives to respond to inquiries made 
by the Commission staff, and to furnish 
promptly, when requested to do so by the 
Commission staff, information relating to this 
Schedule or to transactions in said securities.

b. The bidder undertakes to disclose in the 
United States, on the same basis as it is 
required to make such disclosure pursuant to 
applicable Canadian federal and/or 
provincial or territorial laws, regulations or 
policies, or otherwise discloses, information 
regarding purchases of the issuer’s securities 
during the cash tender or exchange offer 
covered by this Schedule.

In the case of an exchange offer
The bidder undertakes to disclose in the 

United States, on the same basis as it is 
required to make such disclosure pursuant to 
any applicable Canadian federal and/or 
provincial.or territorial law, regulation or 
policy, or otherwise discloses, information 
regarding purchases of the issuer’s or bidder’s 
securities dining the offer.

Note: No-action position taken under Rule 
10b-13 in the case of a third party or affiliate 
cash tender offer

The staff of the Division of Market 
Regulation has taken a no-action position 
under Rule 10b-13 under the Exchange Act to 
allow certain purchases by the bidder of the 
issuer’s securities in Canada, as permitted by 
Canadian federal and/or provincial or 
territorial laws, regulations or policies, during 
the period of a tender offer filed on Schedule 
14D-1F. With respect to a cash tender offer 
filed on Schedule 14D-1F, the staff will not 
recommend that the Commission take 
enforcement action under Rule 10b-13 for 
purchases by the bidder in Canada, as 
permitted by Canadian federal and/or 
provincial or territorial laws, regulations or 
policies, of the security that is the subject of 
the offer (or any security which is 
immediately convertible into or exchangeable 
for such security), subject to the conditions 
that: (i) the bidder discloses on Schedule 
14D-1F the possibility of, or the intent to 
make, such purchases; and (ii) the bidder 
submits an undertaking to disclose in the 
United States information regarding such 
purchases on the same basis as it is required 
to be disclosed in Canada pursuant to 
Canadian federal and/or provincial or 
territorial laws, regulations or policies, or 
otherwise is disclosed.

No-action positions taken under Rules 10b- 
6 and lQb-13 in the case of a third party or 
affiliate exchange offer
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The staff of the Division of Market 
Regulation has taken no-action positions 
under Rules 10b-6 and 10b-13 under the 
Exchange Act to allow certain purchases by 
the bidder of the issuer’s or bidder’s 
securities in Canada, as permitted by 
Canadian federal and/or provincial or 
territorial laws, regulations or policies, during 
the period of an exchange offer filed on 
Schedule 14D-1F. With respect to an 
exchange offer filed on Schedule 14D-1F, the 
staff will not recommend that the 
Commission take enforcement action under 
Rules 10b-6 and 10b-13 for bids and 
purchases by the bidder in Canada, as 
permitted by Canadian federal and/or 
provincial or territorial laws, regulations or 
policies, of the security being distributed (or 
any security of the same class and series, or 
any right to purchase any such security), or of 
the security that is the subject of the offer (or 
any security which is immediately 
convertible into or exchangeable for such 
security), subject to the conditions that: (i) 
such purchases are not made for the purpose 
of creating actual, or apparent, active trading 
in or raising the price of such securities; (ii) 
the bidder discloses on Schedule 14D-1F the 
possibility of, or the intent to make, such 
purchases; and (iii) the bidder submits an 
undertaking to disclose in the United States 
information regarding stach purchases on the 
same basis as it is required to be disclosed in 
Canada pursuant to Canadian federal and/or 
provincial or territorial laws, regulations or 
policies, or otherwise is disclosed.

2. Consent to Service of Process
At the time of filing this Schedule, the 

bidder shall furnish to the Commission on 
Form F-X  a written irrevocable consent and 
power of attorney which designates an agent 
upon whom may be served any process, 
pleadings, subpoenas, or other papers in;

(1) Any investigation or administrative 
proceeding conducted by the Commission; 
and

(2) Any civil suit or action brought against 
the bidder or to which the bidder has been 
joined as defendant or respondent, in any 
appropriate court in any place subject to the 
jurisdiction of any state or of the United 
States,
where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns any tender offer made or purported 
to be made using this Schedule, or any 
purchases or sales of any security in 
connection therewith, and stipulates and 
agrees that any such civil suit or action or 
administrative proceeding may be 
commenced by the service of process upon, 
and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be as valid and binding as if due personal 
service thereof had been made.

Part IV

A. Signatures
The Schedule shall be signed by each 

person on whose behalf the Schedule is filed 
or its authorized representative. If the 
Schedule is signed on behalf of a person by

his authorized representative (other than an 
executive officer or general partner of the 
bidder), evidence of the representative’s 
authority shall be filed with the Schedule.

B. The name and any title of each person 
who signs the Schedule shall be typed or 
printed beneath his signature.

C. By signing this Schedule, the bidder 
consents without power of revocation that 
any administrative subpoena may be served, 
or any administrative proceeding, civil suit or 
civil action where the cause of action arises 
out of or relates to or concerns any offering 
made or purported to be made in connection 
with the filing on Schedule 14D-1F or any 
purchases or sales of any security in 
connection therewith, may be commenced 
against it in any administrative tribunal or in 
any appropriate court in any place subject to 
the jurisdiction of any state or of the United 
States by service of said subpoena or process 
upon the registrant's designated agent.

After due inquiry and to the best of my 
knowledge and belief, I certify that the 
information set forth in this statement is true, 
complete and correct.
(Signature] — -------------------------------------------
(Name andi Title)------------ --------- -------- -----------
(Date)--------------------------------------------------------

42. By adding § 240.14d-103 to read as 
follows:

§ 240.14d-103 Schedule 14d-9F—  
Solicitation/recommendation statement 
pursuant to rules 14d-1(b) and 14e-2(c) 
under the Securities Exchange Act of 1934.
U.S. Securities and Exchange Commission, 
Washington, DC 20549 
Schedule 14d-9F 

OMB Approval
OMB Number 3235-0382 
Expires: Approval Pending Estimated average 

burden horns per response. 2.0

Solicitation/Recommendation Statement 
Pursuant to Rules 14d-l(b) and 14e-2(c) 
Under the Securities Exchange Act of 1934
(Amendment No_________)
Recommendation of the Subject Company 
[Issuer's] Board of Directors, Director or 
Officer

(Name of Subject Company [Issuer])

(Translation of Subject Company’s [Issuer’s] 
Name into English (if applicable))

(Jurisdiction of Subject Company’s [Issuer’s] 
Incorporation or Organization)

(Name(s) of Person(s) Filing Statement)

(Title of Class of Securities)

(CUSIP Number of Class of Securities (if 
applicable))

(Name, address (including zip code) and 
telephone number (including area code) of 
person(s) authorized to receive notices and 
communications on behalf of the person(s) 
filing statement)

General Instructions

/. Eligibility Requirements for Use of 
Schedule 14d-9F

A. Schedule 14d-9F is used by any issuer 
incorporated or organized under the laws of 
Canada or any Canadian province or 
territory that is a foreign private issuer or a 
crown corporation (the “subject company”), 
or by any director or officer of such issuer, 
where the issuer is the subject of a cash 
tender or exchange offer for a class of its 
securities filed on Schedule 14d-lF.

1. For purposes of this Schedule, “foreign 
private issuer” shall be construed in 
accordance with Rule 405 under the 
Securities Act.

2. -For purposes of this Schedule, the term 
“crown corporation” shall mean a 
corporation all of whose common shares or 
comparable equity is owned directly or 
indirectly by the government of Canada or a 
province or territory of Canada.

B. Any person(s) using this Schedule must 
comply with the requirements of any 
Canadian federal, provincial and/or 
territorial law, regulation or policy relating to 
a recommendation by the subject issuer’s 
board of directors, or any director or officer 
thereof, with respect to the offer.

C. This Schedule shall not be used if the 
subject company is registered or required to 
register under the Investment Company Act 
of 1940.

II. Filing Instructions
A. Eight copies of this Schedule and any 

amendment thereto (see Part I, Item 1(b)), 
including all exhibits and any other paper or 
document filed as part of the Schedule, shall 
be filed with the Commission at its principal 
office. Each copy shall be bound, stapled or 
otherwise compiled in one or more parts, 
without stiff covers. The binding shall be 
made on the side or stitching margin in such 
manner as to leave the reading matter legible. 
Three additional copies of the Schedule and 
any amendment thereto, similarly bound, also 
shall be filed. No exhibits are required to 
accompany such additional copies.

B. The original and at least one copy of this 
Schedule and any amendments thereto shall 
be signed manually by the persons specified 
herein. Unsigned copies shall be conformed.

C. Subject to the requirements of Item 1, if 
any part of this Schedule, or any exhibit or 
other paper or document filed as part of this 
Schedule, is in a language other than English, 
it shall be accompanied by a summary, 
version or translation in the English language.

D. The manually signed original of the 
Schedule or any amendment thereto shall be 
numbered sequentially (in addition to any 
internal numbering which otherwise may be 
present) by handwritten, typed, printed or 
other legible form of notation from the first 
page of the document through the last page of 
that document and any exhibits or 
attachments thereto. Further, the total 
number of pages contained in a numbered 
original shall be set forth on the first page of 
the document.

E. Any change to the name or address of a 
registrant’s agent for service shall be 
communicated promptly in writing to the
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Commission, referencing the file number of 
the registrant

III. Compliance with the Exchange A ct

A. Pursuant to Rule 14e-2(c} under the 
Securities Exchange Act of 1934 (the 
‘‘Exchange Act”), this Schedule shall be filed 
by an issuer, a class of the securities of which 
is the subject of a cash tender or exchange 
offer filed on Schedule 14d-lF, and may be 
filed by any director or officer of such issuer.

B. Any recommendation with respect to a 
cash tender or exchange offer for a class of 
securities of the subject company made 
pursuant to this Schedule is not exempt from 
the antifraud provisions of section 10(b) of 
the Exchange Act and Rule 10b-5 thereunder 
and section 14(e) of the Exchange Act and 
Rule 14e-3 thereunder, and this Schedule 
shall be deemed “filed” with the Commission 
for purposes of section 18 of the Exchange 
Act.

Part I—Information Required To Be Sent to 
Shareholders

Item 1. Home Jurisdiction Documents

(a) This Schedule shall be accompanied by 
the entire disclosure document or documents 
required to be delivered to holders of 
securities to be acquired in the proposed 
transaction pursuant to the laws, regulations 
or policies of Canada and/or any of its 
provinces or territories governing the conduct 
of the offer. It shall not include any 
documents incorporated by reference into 
such disclosure document(s) and not 
distributed to offerees pursuant to any such 
law, regulation or policy. If any part of the 
document or documents to be sent to 
shareholders is in a language other than 
English, it shall be accompanied by a 
translation in English.

(b) Any amendment made to a home 
jurisdiction document or documents shall be 
filed with the Commission under cover of this 
Schedule, which must indicate on the cover 
page the number of the amendment.

Item 2. Inform ational Legends

Hie following legends shall appear on the 
outside front cover page of the home 
jurisdiction docum ents) in bold-face roman 
type at least as high as ten-point modern type 
and at least two points leaded:

“This tender offer is made for the securities 
of a foreign issuer and while the offer is 
subject to disclosure requirements of the 
country in which the subject issuer is 
incorporated or organized, prospective 
investors should be aware that these 
requirements are different from those o f the 
United States. Financial statem ents included 
herein, if any, have not been prepared in 
accordance with Unitéd States generally 
accepted accounting principles and thus may 
not be comparable to financial statem ents of 
United States companies.

The enforcement by investors of civil 
liabilities under the federal securities laws 
may be affected adversely by the fact that 
the issuer is located in a foreign country, and 
that some or all o f its officers and directors 
are residents of a foreign country.”

Part II—Information Not Required To Be Sent 
to Shareholders

The exhibits specified below shall be filed 
as part of the Schedule, but are not required 
to be sent to shareholders unless so required 
pursuant to the laws, or regulations or 
policies of Canada and/or any of its 
provinces or territories. Exhibits shall be 
appropriately lettered or numbered for 
convenient reference.

(1) File any reports or information that, in 
accordance with the requirements of the 
home jurisdiction(s), must be made publicly 
available by the person(s) filing this Schedule 
in connection with the transaction, but need 
not be disseminated to shareholders.

(2) File copies of any documents 
incorporated by reference into the home 
jurisdiction document(s).

(3) If any name is signed to the Schedule 
pursuant to power of attorney, manually 
signed copies of any such power of attorney 
shall be filed. If the name of any officer 
signing on behalf of the issuer is signed 
pursuant to a power of attorney, certified 
copies of a resolution of the issuer’s board of 
directors authorizing such signature also shall 
be filed.

Part III—Undertaking and Consent to Service 
of Process

1. Undertaking

The per8on(s) filing this Schedule 
undertakes to make available, in person or by 
telephone, representatives to respond to 
inquiries made by the Commission staff, and 
to furnish promptly, when requested to do so 
by the Commission staff, information relating 
to this Schedule or to transactions in said 
securities.

2. Consent to Service o f Process

At the time of filing this Schedule, the 
person(s) so filing shall furnish to the 
Commission on Form F-X  a written 
irrevocable consent and power of attorney 
which designates an agent upon whom may 
be served any process, pleadings, subpoenas, 
or other papers in:

(1) any investigation or administrative 
proceeding conducted by the Commission; 
and

12) any civil suit or action brought against 
such per8on(s) or to which such person(s) has 
or have been joined as defendant or 
respondent, in any appropriate court in any 
place subject to the jurisdiction of any state 
or of the United States, 
where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns any tender offer made or purported 
to be made for the securities of the subject 
issuer, or any purchases or sales of any 
security in connection therewith, and 
stipulates and agrees that any such civil suit 
or action or administrative proceeding may 
be commenced by the service of process 
upon, and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be as valid and binding as if due personal 
service thereof had been made.

Part IV 

A. Signatures

The Schedule shall be signed by each 
person on whose behalf the Schedule is filed 
or its authorized representative. If the 
Schedule is signed on behalf of a person by 
his authorized representative (other than an 
executive officer or general partner of the 
subject company), evidence of the 
representative’s authority shall be filed with 
the Schedule.

B. The name and any title of each person 
who signs the Schedule shall be typed or 
printed beneath his signature.

C. By signing this Schedule, the subject 
company consents without power of 
revocation that any administrative subpoena 
may be served, or any administrative 
proceeding, civil suit or civil action where the 
cause of action arises out of or relates to or 
concerns any offering made or purported to 
be made in connection with filing on this 
Schedule 14D-9F or any purchases or sales of 
any security in connection therewith, may be 
commenced against it in any administrative 
tribunal or in any appropriate court in any 
place subject to the jurisdiction of any state 
or of the United States by service of said 
subpoena or process upon the registrant's 
designated agent

After due inquiry and to the best of my 
knowledge and belief, I certify that the 
information set forth in this statement is true, 
complete and correct
(Signature) -----------------------------------------------
(Name and Title)-----------------------------------------
(Date)---------------------------------------------------------

43. By adding paragraph (c) to 
§ 240.14e-2 to read as follows:

§ 240.14e-2 Position of subject company 
with respect to a tender offer.
* * * * *

(c) Any issuer, a class of the securities 
of which is the subject of a tender offer 
filed with the Commission on Schedule 
14D-1F and conducted in reliance upon 
and in conformity with Rule 14d-l(b) 
under the Act, and any director or 
officer of such issuer where so required 
by the laws, regulations and policies oi 
Canada and/or any of its provinces or 
territories, in lieu of the statements 
called for by paragraph (a) of this 
section and Rule 14d-9 under the Act, 
shall file with the Commission on 
Schedule 14D-9F the entire disclosure 
document(s) required to be furnished to 
holders of securities of the subject issuer 
by the laws, regulations and policies of 
Canada and/or any of its provinces or 
territories governing the conduct of the 
tender offer, and shall disseminate such 
document(s) in accordance with such 
laws, regulations and policies.

44. By adding § 240.15d-4 to read as 
follows:
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§ 24Q.15d-4 Reporting by Form 40-F 
Registrants.

A registrant that is eligible to use 
Forms 40-F and 6-K and files reports in 
accordance therewith shall be deemed 
to satisfy the requirements of Regulation 
15D (§§ 240.15d-l through 240.15d-21 of 
this section).

45. By revising paragraph (b) of
§ 240.15d-5 and adding paragraph (c) to 
§ 240.15d-5 to read as follows:

§ 240.15d-5 Reporting by successor 
issuers.
* ' * * * *

(b) An issuer that is deemed to be a 
successor issuer according to paragraph
(a) of this section shall file reports on 
the same forms as the predecessor 
issuer except as follows:

(1) An issuer that is not a foreign 
issuer shall not be eligible to file on 
Form 20-F (§ 249.220f of this chapter).

(2) A foreign private issuer shall be 
eligible to file on Form 20-F.

(c) The provisions of paragraph (a) of 
this section shall not apply to an issuer 
of securities in connection with a 
succession that was registered on Form 
F-8 (§ 239.38 of this chapter) or Form F - 
10 (§ 239.40 of this chapter).

46. By revising paragraph (g)(1) and 
the Note following paragraph (i) of
§ 240.15d-10 to read as follows:

§ 240.15d-10 Transition reports. 
* * * * *

(g)(1) Paragraphs (a) through (f) of this 
section shall not apply to foreign private 
issuers.
* * * * *

(1) * * *
Note: In addition to the report or reports 

required to be filed pursuant to this section, 
every issuer, except a foreign private issuer 
or an investment company required to file 
reports pursuant to Rule 3 0 b l-l under the 
Investment Company Act of 1940, that 
changes its fiscal closing date is required to 
file a report on Form 8-K responding to Item 8 
thereof within the period specified in General 
Instruction B.l. to that form.

47. By amending § 240.15d-16 to 
remove existing paragraph (a)(2) and to 
redesignate existing paragraph (a)(3) as
(a)(2) to read as follows:

§ 240.15 d -16 Reports Of foreign private 
issuers on Form 6 -K  [17 CFR 249.306].

(a) Every foreign private issuer which 
is subject to Rule 15d-l (17 CFR 240.15d- 
1) shall make reports on Form 6-K, 
except that this rule shall not apply to: 
(1) * * *

(2) Issuers of American depositary 
receipts for securities of any foreign 
issuer.
* * * * *

PART 249— FORMS, SECURITIES 
EXCHANGE A C T OF 1934

48. The authority citation for Part 249 
continues to read in part as follows:

Authority: The Securities Exchange Act of 
1934,15 U.S.C. 78a, etseq., unless otherwise 
noted;
* * * * *

49. By revising paragraph (a), 
removing existing paragraph (b), 
redesignating existing paragraphs (c) as
(b) and (d) as (c) of § 249.220f; and 
revising General Instruction A.(a), 
removing existing General Instruction
A.(b), redesignating existing General 
Instructions A.(c) as A.(b) and A.(d) as
A.(c) to Form 20-F to read as follows:

§ 249.220f Form 20-F, registration of 
securities of foreign private issuers 
pursuant to section 12(b) or (g) and annual 
and transition reports pursuant to sections 
13 and 15(d).

(a) Any foreign private issuer may use 
this form as a registration statement 
under section 12 of the Securities 
Exchange Act of 1934 (the “Exchange 
Act”) or as an annual or transition 
report filed under Section 13(a) or 15(d) 
of the Exchange Act.

(b) An annual report on this form shall 
be filed within six months after the end 
of the fiscal year covered by such report.

(c) A transition report on this form 
shall be filed in accordance with the 
requirements set forth in § 240.13a-10 or 
§ 240.15d-10 applicable when the issuer 
changes its fiscal year end.

Note: The Forms do not appear in the Code 
of Federal Regulations.
Form 20-F
* * * * *

General Instructions

A. Rule as to Use o f Form 20-F
(a) Any foreign private issuer may use this 

form as a registration statement under 
section 12 of the Securities Exchange Act of 
1934 (the "Exchange Act”) or as an annual or 
transition report filed under section 13(a) or 
15(d) of the Exchange Act.

(b) An annual report on this form shall be 
filed within six months after the end of the 
fiscal year covered by such report.

(c) A transition report on this form shall be 
filed in accordance with the requirements set 
forth in § 240.13a-10 or § 240.15d-10 
applicable when the issuer changes its fiscal 
year end.
*  *  *  *  *

50. By adding § 249.240f and 249.250 to 
read as follows:

Note: See appendix of this release for text 
of Forms. The Forms do not appear in the 
Code of Federal Regulations.

§ 249.2401 Form 40-F, for registration of 
securities of certain Canadian issuers 
pursuant to section 12 (b) or (g) and for 
reports pursuant to section 15(d) and Rule 
15d-4 (§ 240.15d-4 of this chapter).

(a) Form 40-F may be used to file 
reports with the Commission pursuant to 
section 15(d) of the Securities Exchange 
Act of 1934 (the “Exchange Act”) and 
Rule 15d-4 (17 CFR 240.15d-4) 
thereunder by registrants that are 
subject to the reporting requirements of 
that section solely by reason of their 
having filed a registration statement on 
Form F-7, F-8, F-9 or F-10 under the 
Securities Act of 1933 (the "Securities 
Act”).

(b) Form 40-F may be used to register 
securities with the Commission pursuant 
to section 12(b) or 12(g) of the Exchange 
Act, to file reports with the Commission 
pursuant to section 13(a) of the 
Exchange Act and Rule 13a-3 (17 CFR 
240.13a-3) thereunder, and to file reports 
with the Commission pursuant to 
section 15(d) of the Exchange Act if:

(1) The registrant is incorporated or 
organized under the laws of Canada or 
any Canadian province or territory;

(2) The registrant is a foreign private 
issuer or a crown corporation;

(3) The registrant has been subject to 
the periodic reporting requirements of 
any securities commission or equivalent 
regulatory authority in Canada for a 
period of at least 36 calendar months 
immediately preceding the filing of this 
Form and is currently in compliance 
with such obligations;

(4) The market valué of the 
outstanding equity shares of the 
registrant is:

(i) (CN) $180 million or more if a 
report or registration statement filed on 
this Form relates to convertible 
securities of a Form F-9-eligible issuer 
that would be eligible for registration 
under the Securities Act on Form F-9; or

(ii) (CN) $360 million or more in the 
case of all other reporting requirements; 
Provided, how ever. That no market 
value threshold need be satisfied in 
connection with non-convertible 
securities eligible for registration on 
Form F-9; and

(5) The aggregate market value of the 
public float of such equity shares is (CN) 
$75 million or more; P rovided, how ever, 
That no market value threshold need be 
satisfied in connection with non- 
convertible securities eligible for 
registration on Form F-9.
Instructions

1. For purposes of this Form, “foreign 
private issuer” shall be construed in 
accordance with Rule 405 under the 
Securities Act.
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2. For purposes of this Form, the term 
"crown corporation” shall mean a 
corporation all of whose common shares or 
comparable equity is owned directly or 
indirectly by the government of Canada or a 
province or territory of Canada.

3. For purposes of this Form, the “public 
float” of specified securities shall mean only 
such securities held by persons other than 
affiliates of the issuer.

4. For the purposes of this Form, “affiliate” 
shall mean any person who beneficially owns 
directly or indirectly, or exercises control or 
direction over, more than 10 percent of the 
outstanding equity shares of the registrant. 
The determination of affiliates shall be made 
as of the end of the registrant's most recent 
completed fiscal year.

5. For purposes of this Form, “equity 
shares” shall mean common shares, non
voting equity shares and subordinate or 
restricted voting equity shares, but shall not 
include preferred shares.

6. For purposes of this Form, the market 
value of the registrant’s outstanding equity 
shares [whether or not held by affiliates) 
shall be computed by use of the price at 
which the shares were last sold, or the 
average of the bid and asked prices of such 
shares, in the principal market for such 
shares as of a date within 60 days prior to the 
date of filing.

(c) If the registrant is a successor 
registrant subsisting after a business 
combination, it shall be deemed to meet 
the requirements of paragraph (b)(3) of 
this section if:

(1) The time the successor registrant 
has been subject to the continuous 
disclosure requirements of any 
securities commission or equivalent 
regulatory authority in Canada, when 
added separately to the time each 
predecessor had been subject to such 
requirements at the time of the business 
combination, in each case equals at 
least 36 calendar months, P rovided, 
however. That the reporting history of 
the successor registrant and any 
predecessor whose assets and income, 
respectively, would contribute less than 
20 percent of the total assets and income 
from continuing operations before 
income taxes, extraordinary items and 
cumulative effect of a change in 
accounting principles of the successor 
registrant, as measured based on pro 
forma combination of the participating 
companies’ most recently completed 
fiscal years immediately prior to the 
business combination, need not be 
combined for purposes of satisfying such 
36-month reporting requirement; and

(2) The successor registrant has been 
subject to such continuous disclosure 
requirements since the business 
combination, and is currently in 
compliance with its obligations 
thereunder.

(d) This Form shall not be used if the 
registrant is registered or required to

register under the Investment Company 
Act of 1940.

(e) An annual report on this Form or 
any amendment thereto shall be filed on 
the same day the information included 
herein is due to be filed with the 
securities commission or equivalent 
regulatory authority of the jurisdiction of 
incorporation of the registrant.

(f) Registrants registering securities on 
this Form and registrants filing annual 
reports on this Form who have not 
previously filed a Form F-X  (§ 249.250 of 
this chapter) in connection with the 
class of securities in relation to which 
the obligation to file this report arises, 
shall file a Form F-X  with the 
Commission together with this Form.

(g) Any change to the name or address 
of a registrant’s agent for service shall 
be communicated promptly in writing to 
the Commission, referencing the file 
number of the registrant.

§ 249.250 Form F-X , for appointment of 
agent for service of process by issuers 
registering securities on Forms F-7, F-8, F -  
9 or F-10 (§§ 239.37, 239.38, 239.39 or
239.40 of this chapter), or registering 
securities or filing periodic reports on Form 
40-F (§ 249.240f of this chapter), or by any 
person filing tender offer documents on 
Schedule 13e-4F, 14d-1F or 14d-9F 
(§§ 240.13e-102, 240.14d-102 or 240.14d- 
103 of this chapter).

Form F-X  shall be filed with the 
Commission:

(a) By any issuer registering securities 
on Forms F-7, F-8, F-9 or F-10 under the 
Securities Act of 1933;

(b) By any issuer registering securities 
on Form 40-F under the Securities 
Exchange Act of 1934;

(c) By an issuer filing an annual report 
on Form 40-F if it has not previously 
filed a Form F-X  in connection with the 
class of securities in relation to which 
the obligation to file a report on Form 
40-F arises;

(d) By any issuer or other person filing 
tender offer documents on Schedules 
13E-4F, 14D-1F or 14D-9F; and

(e) By any trustee for which an 
exemption from the requirements of 
Section 310(a)(1) of the Trust Indenture 
Act of 1939 has been applied pursuant to 
Rule 4d -l thereunder.

51. By revising General Instructions A 
and B and revising the cover page of 
Form 6-K to read as follows:

Note: The Forms do not appear in the Code 
o f Federal Regulations.

Form 6-K— Report of Foreign Private Issuer 
Pursuant to Rules 13a-16 and 15d-16 Under 
die Securities Exchange Act of 1934 
* * * * *

General Instructions

A. Rule as to Use of Form 6-K
This form shall be used by foreign private 

issuers which are required to furnish reports 
pursuant to Rule 13a-16 or 15d-16 under the 
Securities Exchange Act of 1934.

B. Information and Document Required to be 
Furnished

Subject to General Instruction D herein, an 
issuer furnishing a report on this form shall 
furnish whatever information, not required to 
be furnished on Form 40-F or previously 
furnished, such issuer (i) makes or is required 
to make public pursuant to the law of the 
jurisdiction of its domicile or in which it is 
incorporated or organized, or (ii) files or is 
required to file with a stock exchange on 
which its securities are traded and which 
was made public by that exchange, or (iii) 
distributes or is required to distribute to its 
securityholders.

The information required to be furnished 
pursuant to (i), (ii) or (iii) above is that which 
is material with respect to the issuer and its 
subsidiaries concerning; changes in business; 
changes in management or control; 
acquisitions or dispositions of assets; 
bankruptcy or receivership; changes in 
registrant’s certifying accountants; the 
financial condition and results of operations; 
material legal proceedings; changes in 
securities or in the security for registered 
securities; defaults upon senior securities; 

.material increases or decreases in the 
amount outstanding of securities or 
indebtedness; the results of the submission of 
matters to a vote of securityholders; 
transactions with directors, officers or 
principal securityholders; the granting of 
options or payment of other compensation to 
directors or officers; and any other 
information which the registrant deems of 
material importance to securityholders.

This report is required to be furnished 
promptly after the material contained in the 
report is made public as described above.
The information and documents furnished in 
this report shall not be deemed to be "filed" 
for the purposes of Section 18 of the Act or 
otherwise subject to the liabilities of that 
section.

If a report furnished on this form 
incorporates by reference any information 
not previously filed with the Commission, 
such information must be attached as an 
exhibit and furnished with the form. 
* * * * *

Form 6-K—Report of Foreign Private Issuer 
Pursuant to Rule 13a-16 or 15d-16 of the 
Securities Exchange Act of 1934 
For the month of •___________ , 19______

(Translation of Registrant's name into 
English)

(Address of principal executive office) 
[Indicate by check mark whether the 

registrant files or will file annual reports 
under cover Form 20-F  or Form 40-F.
Form 2 0 -F _____ Form 40-F ____ _

[Indicate by check mark whether the 
registrant by filing the information contained
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in this Form is also thereby famishing the 
information to the Commission pursuant to 
Rule 12g3-2(b) under the Securities Exchange 
Act of 1934.
Y ea______
N o______

[If "Yes" is marked, indicate below the file 
number assigned to the registrant in 
connection with Rule 12g3-2(b): 82-______ ]

Signatures
Pursuant to the requirements of the 

Securities Exchange Act of 1934, the 
registrant has duly caused this report to be 
signed on its behalf by the undersigned, 
thereunto duly authorized.

(Registrant)
By ------------------------------------------------------------
(Signature}*
Date --------------------------------------------------------

* Print the name and title under the 
signature of the signing officer.

PART 260— GENERAL RULES AND 
REGULATIONS, TR U ST INDENTURE 
A C T  OF 1939

52. The authority citation for part 260 
continues to read in part as follows:

Authority: Sections 305, 307,314, 319, 53 
Stat. 1154,1156,1167,1173; 15 U.S.C. 77eee, 
77ggg, 77nnn, 77sss.

53. By revising paragraph (bj(l)(i) of 
§ 260.0-11 to read a9 follows:

§ 260.0-11 Liability for certain statements 
by issuers.
* * * * *

(b) * * *

(i) At the time such statements are 
made or reaffirmed, either the issuer is 
subject to the reporting requirements of 
section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 and has complied 
with the requirements of Rule 13a-l or 
15d-l thereunder, if applicable, to file its 
most recent annual report on Form 10-K 
or Form 20-F or Form 40-F; or if the 
issuer is not subject to the reporting 
requirements of section 13(a) or 15(d) of 
the Securities Exchange Act of 1934, the 
statements are made in a registration 
statement filed under the Securities Act 
of 1933 or pursuant to section 12(b) or (g) 
of the Securities Exchange Act of 1934, 
and
* * * * *

54. By adding § 260.4d-l to read as 
follows:

§ 260.4d-1 Application for exemption from 
section 310(a)(1).

An application for an exemption from 
the requirements of section 310(a)(1) of 
the Act may be filed pursuant to section 
304(d) of the Act and this section, 
provided the application relates to:

(a) Securities registered or to be 
registered on Forms F-7, F-8, F-9 or F -

10 (§§ 239.37, 239.38, 239.39 or 239.40 of 
this chapter);

(b) Securities that have been issued or 
securities that the applicant reasonably 
expects to issue within two years from 
the date of application; and

(c) Securities that have been or will be 
issued under an indenture that (1) has 
been or will be qualified under the Act, 
and (2) requires there to be at all times 
one or more trustees thereunder, at least 
one of whom is a corporation or other 
person that is (i) organized and doing 
business under the laws of Canada or 
any province thereof, (ii) is authorized 
under such laws to exercise corporate 
trust powers, and (iii) is subject to 
supervision or examination by 
governmental authority.

55. By adding § 260.4d-2 to read as 
follows:

§ 260.4d-2 Application for appointment of 
a foreign trustee.

(a) Form T-5 shall be used for 
applications for exemption pursuant to 
Rule 4d -l (| 26Q.4d-l of this chapter), 
except as provided in paragraph (b) of 
this section.

(b) Application may be made pursuant 
to Rule 4 d -l by filing a registration 
statement under the Securities Act of 
1933 on Form F-7, F-8, F -9  or F-10
(§ § 239.37, 239.38,239.39 or 239.40 of this 
chapter) indicating on the facing page of 
the registration statement that such 
application is being made, and 
responding to the applicable Item of Part
11 of such form.

56. By adding § 260.4d-3 to read as 
follows:

§ 260.4d-3 General requirements as to 
form and content of applications.

Rule 4c-3 (§ 260.4O-3 of this chapter) 
and Rules 7a-15 through 7a- 
37(§ § 260.7a-15 through 7a-37 of this 
chapter) shall be applicable to 
applications on Form T-5.

57. By adding § 260.4d-4 to read as 
follows:

§ 26Q.4d-4 Notice of application under 
Rule 4d-1.

(a) If an applicant under Rule 4d -l 
(§ 2G0.4d-l of this chapter) files an 
application relating to securities issued 
or issuable under an indenture under 
which any other securities are 
outstanding, the applicant shall at the 
time of such filing cause to be published 
in a daily newspaper of general 
circulation notice of such application. A 
copy of such notice also shall be filed 
with the Commission as part of the 
application. The notice shall advise 
holders of the filing of the application 
and the date of such filing, and shall 
further advise that any interested person

may, by written request filed with the 
Commission within 20 days of the 
application date set forth on such notice, 
request that a hearing be held on such 
matter. Such request shall also indicate 
the nature of such person’s interest and 
the reason for such request. A 
subsequent notice shall be published if 
any hearing on the application is to be 
held by the Commission. Such 
subsequent notice shall set forth the 
time, place and nature of the hearing, 
the legal authority and jurisdiction 
under which the hearing is to be held, 
and the asserted matters of fact and 
law.

(b) The requirement of notice under 
paragraph (a) of this section shall not 
apply to an application relating to an 
indenture under which the outstanding 
securities are issued m a series distinct 
from the series to which the application 
relates. For the purpose of this rule, 
“series” shall mean a series, class or 
group of securities issuable under an 
indenture pursuant to whose terms 
holders of one such series may vote to 
direct the indenture trustee, or otherwise 
take action pursuant to a vote of such 
holders, separately from holders of 
another series.

58. By adding § 260.4d-5 to read as 
follows:

§ 260.4d-5 Waiver of hearing; Designation 
of record.

(a) An applicant under § 260.4d-l may 
waive a hearing and request the 
Commission to decide the application 
without a formal hearing on the basis of 
the application and such other 
information and documents as the 
Commission shall designate as part of 
the record. The Commission may order a 
hearing notwithstanding that the 
applicant shall have filed such a waiver 
and request whenever, in the judgment 
of the Commission, such a hearing is 
necessary or appropriate in the public 
interest.

(b) At the request of the Commission, 
the applicant shall furnish such 
additional information or documents as 
the Commission may deem necessary to 
decide the application. The Commission 
may make a part of the record any 
pertinent information or documents filed 
with the Commission by the applicant or 
by any other person. The Commission 
shall, in its order deciding the 
application, designate and describe the 
information and documents comprising 
the record on which the decision is 
based.

59. By adding § 260.4d-6 to read as 
follows:
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§ 260.4d-6 Consent of trustee to service 
of process.

At the time of filing an application 
pursuant to § 260.4d-l, the applicant 
shall furnish to the Commission in a 
form prescribed by or acceptable to it, a 
written irrevocable consent of the 
trustee and power of attorney that 
designates an agent upon whom may be 
served any process, pleadings, or other 
papers in any civil suit or action brought 
against the trustee or to which the 
trustee has been joined as defendant or 
respondent, in any appropriate court in 
any place subject to the jurisdiction of 
any state or of the United States, where 
the cause of action arises out of any 
offering made or purported to be made 
in connection with the securities that 
are the subject of the application 
pursuant to § 260.4d-l, or any purchase 
or sales of any security in connection 
therewith, and stipulates and agrees that 
any such civil suit or action may be 
commenced by the service of process 
upon said agent for service for process, 
and that the service as aforesaid shall 
be taken and held in all courts to be as 
valid and binding as if due personal 
service thereof had been made.

Part 269— FORMS PRESCRIBED 
UNDER THE TR U ST INDENTURE A C T 
OF 1939

60. The authority citation for part 269 
continues to read as follows:

Authority: Secs. 304(c), 305, 307, 308, 309, 
310, 319, 53 Stat. 1153,1154,1156,1157,1173;
15 U.S.C. 77ddd(c), 77eee, 77ggg, 77hhh, 77iii, 
77jjj, 77sss.

61. By redesignating existing § § 269.5,
269.6 and 269.7 as 269.6, 269.7 and 269.8; 
and adding a new § 269.5 to read as 
follows:

Note: See appendix of this release for text 
of proposed Forms. The Forms do not appear 
in the Code of Federal Regulations.

§ 269.5 Form T -5 , for application for 
exemption pursuant to Rule 4d-1 under the 
Act

This Form shall be used for 
applications for exemptions filed 
pursuant to Rule 4d -l under the Trust 
Indenture Act of 1939, except those filed 
pursuant to subparagraph (b) of Rule 
4d-2 under the Trust Indenture Act of 
1939.

Dated: October 22,1990.
By the Commission.

Margaret H. McFarland,
Deputy Secretary.

Appendix A—Proposed Forms Under 
the Securities Act of 1933, the Securities 
Exchange Act of 1934, and the Trust 
Indenture Act of 1939 
Form F-7

Form F-8 
Form F-9 
Form F-10 
Form 40-F 
Form F-X  
Form T-5

Note: These Forms are not contained in the 
Code of Federal Regulations.

U.S. Securities and Exchange Commission, 
Washington, DC 20549
OMB Approval 
OMB Number: 3235-0383 
Expires: Approval Pending Estimated average 

burden hours per response—2.0
Form F-7

Registration Statement Under the Securities 
Act of 1933

(Exact name of Registrant as specified in its 
charter)

(Translation of Registrant’s name into English 
(if applicable))

(Province or other jurisdiction of 
incorporation or organization)

(Primary Standard Industrial Classification 
Code Number (if applicable))

(I.R.S. Employer Identification Number (if 
applicable))

(Address and telephone number of 
Registrant's principal executive offices)

(Name, address (including zip code) and 
telephone number (including area code) of 
agent for service)
Approximate date- of commencement of pro
posed sale of the securities to the public ------

(Principal jurisdiction regulating this offering 
(if applicable))

This registration statement and any post
effective amendment thereto shall become 
effective in accordance with Rule 407.

Check if appropriate:
[ ] This filing constitutes an application for 

exemption undér Section 304(d) of the 
Trust Indenture Act of 1939 from Section 
310 of that Act

[ ] There are existing securityholders under 
the indenture to which such application 
relates
If any of the securities being registered on 

this Form are to be offered on a delayed or 
continuous basis pursuant to the home 
jurisdiction’s shelf procedures, check the 
following box. [ ]
Calculation of Registration Fee*
Title of each class of securities to be 

registered
Amount to be registered 
Proposed maximum offering price per unit 
Proposed maximum aggregate offering price 
Amount of registration fee 

* See General Instruction II.E. for rules as 
to calculation o f the registration fee.

If, as a result of stock splits, stock 
dividends or similar transactions, the number 
of securities purported to be registered on 
this registration statement changes, the 
provisions of Rule 416 shall apply to this 
registration statement.

The Registrant hereby amends this 
registration statement on such date or dates 
as may be necessary to delay its effective 
date until the registration statement shall 
become effective as provided in Rule 467 
under the Securities Act of 1933 or on such 
date as the Commission, acting pursuant to 
Section 8(a) of the Act, may determine.
General Instructions

/. Eligibility Requirements for Use of Form 
F-7

A. Form F-7 may be used for the 
registration under the Securities Act of 1933 
(the “Securities Act”) of the Registrant’s 
securities offered for cash upon the exercise 
of rights granted to its existing 
securityholders.

B. Form F-7 is available to any Registrant 
that:

(1) is incorporated or organized under the 
laws of Canada or any Canadian province or 
territory;

, (2) is a foreign private issuer or a crown
corporation; and

(3) has had a class of its securities fisted on 
The Montreal Exchange or The Toronto Stock 
Exchange for the 36 calendar months 
immediately preceding the filing of a 
registration statement on this Form, and 
currently is in compliance with the 
obligations arising from such fisting.

Instructions
1. For purposes of this Form, “foreign 

private issuer” shall be construed in 
accordance with Rule 405 under the 
Securities Act.

2. For purposes of this Form, the term 
“crown corporation" shall mean a 
corporation all of whose common shares or 
comparable equity is owned directly or 
indirectly by the government of Canada or a 
province or territory of Canada.

C. If the Registrant is a successor registrant 
subsisting after a statutory amalgamation, 
merger, arrangement or other reorganization 
requiring the vote of shareholders of the 
participating companies (a “business 
combination"), the Registrant shall be 
deemed to meet the requirements of I.B.(3) 
above if: (1) the time the successor registrant 
has been listed on one of such exchanges, 
when added separately to the time each 
predecessor had been so listed at the time of 
the business combination, in each case 
equals at least 36 calendar months, provided 
however, that the fisting history of the 
successor registrant and any predecessor 
whose assets and income, respectively, 
would contribute less than 20 percent of the 
total assets and income from continuing 
operations before income taxes, 
extraordinary items and cumulative effect of 
a change in accounting principles of the 
successor registrant, as measured based on 
pro forma combination of the participating 
companies' most recently completed fiscal 
years immediately prior to the business
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combination, need not be combined for 
purposes of satisfying such 36-month listing 
requirement: and (2) the successor registrant 
has had a class of its securities listed on at 
least one of such exchanges since the 
busfness combination and is currently in 
compliance with the obligations arising from 
such listing.

D. The rights shall be exercisable 
immediate.y upon issuance and the exercise 
period for die rights granted to any 
securityholder in connection with the 
transaction shall be 90 days or fewer. The 
rights granted in connection with the 
transaction to securityholders that are 
resident in the United States shall be granted 
upon the same terms and conditions as those 
granted to such holders resident in the 
Registrant's jurisdiction of incorporation or 
organization, provided, that the securities 
offered upon exercise of such rights may not 
be registered on this Form if such rights are 
transferable to U.S. residents. 
Notwithstanding the foregoing, such rights 
may be resold outside the United States in 
accordance with Rule 904 of Regulation S 
under the Securities Act.

Instruction: For purposes of this Form, the 
term. "U .S. resident” shall m ean any person 
whose address appears on the records as 
being located in the United States.

E. This Form shall not be used if the 
number of the outstanding securities of the 
class to be issued upon exercise of the rights 
or, in the case of debt, the principal amount 
of the outstanding long-term debt of the 
issuer (or a class into which such securities 
are convertible) would increase by more than 
25 percent if all rights issued as a part of the 
offering and within the 12 months prior to the 
offering were exercised (and, if applicable, all 
of such securities were converted).

F. This Form shall not be used if the 
Registrant is registered or required to register 
under the Investment Company Act of 1940.

G. Any amendment to a registration 
statem ent on this Form shall b e  hied under 
cover of an appropriate facing sheet, shall be 
numbered consecutively in the order in which 
filed, and shall indicate on the facing sheet 
the applicable registration form on which the 
amendment is prepared and the hie number 
o f the registration statem ent.

If, however, an amendment to the home 
jurisdiction documents) is hied after 
effectiveness of this registration statement 
that increases the number of securities that 
may be sold, in lieu of filing a post-effective 
amendment hereto, a new registration 
statement shall be filed on this Form. As 
provided in Rule 429, the prospectus included 
in the new registration statement shall be 
deemed to include a prospectus covering 
unsold securities registered previously. If this 
is the case, the following legend shall appear 
at the bottom of the facing page of the 
registration statement: "Pursuant to Rule 429 
under the Securities Act. the prospectus 
contained in this registration statement 
relates to registration statement)»] 33-[insert 
file numbers of previous registration 
statements].”

II. Application o f General Rules and 
Regulations

A. The Rules comprising Regulation C 
under the Securities A ct shall not apply to

filings on this Form unless specifically 
referred to in this Form. Instead, the rules and 
regulations applicable in the home 
jurisdiction regarding form and method of 
preparation of disclosure documents shall 
apply to filings on this Form. A registration 
statement or amendment thereto on this Form 
shall be deemed to be filed on the proper 
form unless objection to the Form is made by 
the Commission prior to the effective date. 
Securities Act rules and regulations other 
than Regulation C apply to filings on this 
Form unless specifically excluded in this 
Form.

B. Rule 408 under the Securities Act, which 
provides that in addition to the information 
expressly required to be included m the 
registration statement, there shall be added 
such further material information, if any, as 
may be necessary to make the required 
statements, in light of the circumstances 
under which they are made, not misleading, 
shall apply to filings on this Form.

C. Three copies of the complete registration 
statement and any post-effective 
amendments thereto, including exhibits and 
all other papers and documents filed as a 
part of the registration statement or post
effective amendment thereto, shall be filed 
with the Commission at its principal office. 
Each copy shall be bound, stapled or 
otherwise compiled in one or more parts, 
without stiff covers. The binding shall be 
made on the side or stitching margin in such 
manner as to leave the reading matter legible. 
Three additional copies of the registration 
statement and any amendments thereto, 
similarly bound, also shall be filed. No 
exhibits are required to accompany such 
additional copies.

D. At least one copy of every registration 
statement and any post-effective amendment 
thereto shall be signed manually by the 
persons specified herein. Unsigned copies 
shall be conformed.

E. In accordance with Rule 111 under the 
Securities Act. at the time of filing this 
registration statement, the Registrant shall 
pay to the Commission in U.S. dollars a fee of 
one-fortieth of one per centum of the 
maximum aggregate price at which die 
securities registered on this Form are 
proposed to be offered in the United States, 
but in no case less than $100. The amount of 
securities to be registered on this Form need 
not exceed the amount to be offered in the 
United States as part of the offering.

The registration fee is to be calculated at 
the price at which the rights may be 
exercised if known at the time of filing the 
registration statement, or, if not known, at the 
market value of outstanding securities of the 
same class included in the registration 
statement. If the fee is to be calculated upon 
the basis of the price at which the rights may 
be exercised and they are exercisable over a 
period of time at progressively higher prices, 
the fee shall be calculated on the basis o f the 
highest price at which they may be exercised.

Instruction
The market value of the Registrant’s 

outstanding securities shall be the average of 
the bid and asked price of such securities, in 
the principal market for such securities as of 
a date within 60 days prior to the date of 
filing.

F. Subject to the requirements of Item 1 of 
Part I, if any part of the registration statement 
or an amendment thereto, or any exhibit or 
other paper or document filed as part of the 
registration statement or amendment, is in a 
language other than English, it shall be 
accompanied by a summary, version or 
translation in the English language.

G. One manually signed original of the 
registration statement or any amendment 
thereto shall be numbered sequentially (in 
addition to any internal numbering which 
otherwise may be present] by handwritten, 
typed, printed or other legible form of 
notation from the first page of such document 
through the last page of such document, 
including any exhibits or attachments 
thereto. Further, the total number of pages 
contained in such numbered original shall be 
set forth on the first page of the document.

H. Any change to  the nam e or address o f  a 
Registrant’s  agent for service shall b e  
communicated promptly in writing to the 
Commission, referencing the file  number o f 
the relevant registration statem ent.

I. Where the offering registered on this 
Form is being made pursuant to the home 
jurisdiction’s shelf procedures or procedures 
for pricing offerings after the final receipt has 
been issued, three copies of each supplement 
to, or supplemented version of, the home 
jurisdiction disclosure documents) prepared 
under such procedures shall be filed with the 
Commission within one business day after 
such supplement or supplemented version is 
filed with any Canadian jurisdiction. Such 
filings shall be deemed not to constitute 
amendments to this registration statement. 
Each such filing shall contain in the upper 
right comer of the cover page the following 
legend, which may be set forth in longhand if 
legible: "Filed pursuant to General Instruction 
ILL of Form F-7; File No. 33-(insert number of 
the registration statement]."

N ote: Offerings registered on this Form, 
w hether o r  not made contemporaneously in 
Canada, may b e  m ade pursuant to National 
Policy Statem ent No. 44 shelf procedures and 
procedures for pricing offerings after the final 
receipt has been issued. Rules 415 and 430A 
under the Securities A ct are not available for 
offerings registered on this Form.

III. Compliance with Exchange Act, Trust 
Indenture A ct and A uditor Independence and 
Reporting Requirements

A. Pursuant to Rule 15d-4 under the 
Securities Exchange Act of 1934 (the 
“Exchange Act”), reporting obligations under 
Section 15(d) of the Exchange Act arising 
solely from an offering of securities registered 
on this Form may be met by filing with the 
Commission, under cover of Form 40-F, 
certain home jurisdiction documents. The 
Registrant’s attention is directed, however, 
towards other provisions of the Exchange Act 
that may be applicable, and specifically to 
the provisions of Sections 12(b) and 12(g) of 
the Exchange Act and Rules lCb-8,10b-7 and 
10b-8 under the Exchange Act.

B. Pursuant to Rule 4d-2(b) under the Trust 
Indenture Act of 1939 (the “Trust Indenture 
Act”), a Registrant registering debt securities 
on this Form may apply for exemption from 
the U.S. trustee provisions of Section 310(a)
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of that Act by so indicating on the facing 
page of this Form and including the 
information specified by Item (6) of Part II 
hereof. Pursuant to Rule 4d-5 under the Trust 
Indenture Act, the application will be deemed 
to be granted unless, within seven days after 
such filing, the Commission orders a hearing 
thereon. The Registrant’s attention is directed 
to other provisions of the Trust Indenture Act 
that may be applicable.

C, The Commission's rules on auditor 
independence, as codified in Section 600 of 
the Codification of Financial Reporting 
Policies, apply to auditor reports on all 
financial statements that are included in this 
registration statement, except that such rules 
do not apply with respect to periods prior to 
the most recent fiscal year for which 
financial statements are included in the 
registration statement under the Securities 
Act filed by the issuer on Form F-7, Form F-fl, 
Form F-9 or Form F-10 or under the Exchange 
Act filed by the issuer on Form 40-F. 
Notwithstanding the exception in the 
previous sentence, such rules do apply with 
respect to any periods prior to the most 
recent fiscal year if the issuer previously was 
required to file with the Commission a report 
or registration statement containing an audit 
report on financial statements for such prior 
periods as to which the Commission's rules 
on auditor independence applied.

D. Independent accountants reporting on 
financial statements included in the 
registration statement should consider 
Canadian auditing guidelines pertaining to 
the Canada-U.S. reporting conflict with 
respect to contingencies and going concern 
considerations. If additional comments for 
U.S. readers are appropriate under those 
guidelines but are not included in the 
prospectus itself, those comments should be 
included with the legends required by Item 2 
of Part I hereof. In addition, the accountant’s 
consent specifically should refer to any 
additional comments provided for U.S. 
readers.
Part I—Information Required To Be Sent to 
Shareholders

Item 1. Home Jurisdiction Document
The prospectus shall consist of the entire 

disclosure document or documents required 
to be delivered to holders of the securities 
with respect to which rights are distributed 
pursuant to the laws of the jurisdiction in 
which the Registrant is incorporated or 
organized including, where applicable, the 
rules of any stock exchange in such 
jurisdiction upon which the Registrant has 
any class of securities listed or has applied 
for such listing. Except as noted hereinafter, 
such disclosure document(s) shall be 
prepared in accordance with the disclosure 
requirements of such jurisdiction as 
interpreted and applied by the securities 
commission or other regulatory authority in 
such jurisdiction.

The prospectus used in the United States 
shall contain additional information and 
egends required by this Form. It need not 
include any documents incorporated by 
reference into home jurisdiction disclosure 
ocuments and not required to be delivered 
o securityholders pursuant to the laws of 

8uch jurisdiction. If any part of the

document(s) to be delivered to 
securityholders is in a language other than 
English, it shall be accompanied by a 
translation in the English language.

Notwithstanding the foregoing, the 
prospectus used in the United States need not 
contain any disclosure applicable solely to 
Canadian offerees or purchasers that would 
not be material to offerees or purchasers in 
the United States, including, without 
limitation, (i) any Canadian "red herring” 
legend; (ii) any discussion of Canadian tax 
considerations other than those material to 
U.S. offerees or purchasers; (iii) the names of 
any Canadian underwriters not acting as 
underwriters in the United States or a 
description of the Canadian plan of 
distribution (except to the extent necessary 
to describe the material facts of the Uü. plan 
of distribution); fiv) any description of 
offerees’ or purchasers’ statutory rights under 
applicable Canadian, provincial or territorial 
securities legislation (except to the extent 
such rights are available to U.S. offerees or 
purchasers); or (v) certificates of the issuer or 
any underwriter.

Item 2. Informational Legends
The following legends, to the extent 

applicable, shall appear on the outside front 
cover page of tire prospectus (or on a sticker 
thereto) in bold-face roman type at least as 
high as ten-point modem type and at least 
two points leaded:

“This offering is made by a foreign issuer, 
that is permitted, under a multijurisdictional 
disclosure system adopted by the United 
States, to prepare this prospectus in 
accordance with the disclosure requirements 
of its home country. Prospective investors 
should be aware that such requirements are 
different from those of the United States. 
Financial statements included or 
incorporated herein, if any, have not been 
prepared in accordance with United States 
generally accepted accounting principles and 
thus may not be comparable to financial 
statements of United States companies."

"Prospective investors should be aware 
that the acquisition of the securities 
described herein may have tax consequences 
both in the United States and in the home 
country of the Registrant. Such consequences 
for investors who are resident in, or citizens 
of, the United States may not be described 
fully herein."

‘The enforcement by investors of civil 
liabilities under the federal securities laws 
may be affected adversely by the fact that 
the Registrant is incorporated or organized 
under the laws of a foreign country, that 
some or all of its officers and directors may 
be residents of a foreign country, that some 
or all of the underwriters or experts named in 
the registration statement may be residents of 
a foreign country, and that all or a substantial 
portion of the assets of the Registrant and 
said persons may be located outside the 
United States.”

“These securities have not been approved 
or disapproved by the securities and 
exchange commission nor has the 
commission passed upon the accuracy or 
adequacy of this prospectus. Any 
representation to the contrary is a criminal 
offense. ”

Any prospectus to be used before the 
effective date of the registration statement 
shall contain, on the outside front cover page 
(or on a sticker thereto) the following 
statement printed in red ink in type as large 
as that generally used in the body of the 
prospectus:

“Information contained herein is subject to 
completion or amendment. A registration 
statement relating to these securities has 
been filed with the Securities and Exchange 
Commission. These securities may not .be 
sold nor may offers to buy be accepted prior 
to the time the registration statement 
becomes effective. This prospectus shall not 
constitute an offer to sell or the solicitation of 
an offer to buy nor shall there be any sale of 
these securities in any State in which such 
offer, solicitation or sale would be unlawful 
prior to registration or qualification under the 
securities laws ot any such State.”

The Registrant should also include in the 
prospectus any legend or information 
required by the laws of any jurisdiction in 
which the securities are to be offered.

Item 3. List of Documents Filed with the 
Commission

There shall be set forth in or attached to 
the prospectus a list of all documents filed 
with the Commission as part of the 
registration statement.
Part H—Information Not Required to be Sent 
to Shareholders

Provide a brief description of the 
indemnification provisions relating to 
directors, officers_and controlling persons of 
the Registrant against liability arising under 
the Securities Act (including any provision of 
the underwriting agreement which relates to 
indemnification of the underwriter or its 
controlling persons by the Registrant against 
such liabilities where a director, officer or 
controlling person of the Registrant is such an 
underwriter or controlling person thereof or a 
member of any firm which is such an 
underwriter), together with a statement in 
substantially the following form:

Insofar as indemnification for liabilities 
arising under the Securities Act of 1933 may 
be permitted to directors, officers or persons 
controlling the Registrant pursuant to the 
foregoing provisions, the Registrant has been 
informed that in the opinion of the U.S. 
Securities and Exchange Commission such 
indemnification is against public policy as 
expressed in the Act and is therefore 
unenforceable.

The exhibits specified below shall be filed 
as part of the registration statement. Exhibits 
shall be appropriately lettered or numbered 
for convenient reference.

(1) Any reports or information that, in 
accordance with the requirements of the 
jurisdiction of the Registrant, must be made 
publicly available in connection with the 
transaction.

(2) Copies of any documents incorporated 
by reference into, or filed with any other 
regulatory authority concurrently with, the 
prospectus.

(3) If any accountant, engineer or appraiser, 
or any person whose profession gives 
authority to a statement made by him, is 
named as having prepared or certified any
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part of the offering document, or is named as 
having prepared or certified a report or 
valuation for use in connection with the 
offering document, the written consent of 
such person.

If any such person is named as having 
prepared or certified any other report or 
valuation (other than a public official 
document or statement) which is used in 
connection with the registration statement, 
but is not named as having prepared or 
certified such report or valuation for use in 
connection with the registration statement, 
the written consent of such person, unless the 
Commission dispenses with such tiling as 
impracticable or as involving undue hardship 
in accordance with Rule 437.

Any other consent required by Rule 436 or 
438. Every amendment relating to a certified 
financial statement shall include the consent 
of the certifying accountant to the use of his 
certificate in connection with the amended 
financial statements in the registration 
statement or prospectus and to being named 
as having certified such financial statements.

Note: The consents required by this item 
shall specifically indicate consent regarding 
use of the report or valuation in the 
registration statement filed in the United 
States.

(4) If any name is signed to the registration 
statement or amendment pursuant to a power 
of attorney, manually signed copies of such 
power of attorney and, if the name of any 
officer signing on behalf of the Registrant is 
signed pursuant to a power of attorney, 
certified'copies of a resolution of the 
Registrant’s board of directors or similar 
governing body authorizing such signature.

(5) A copy of any indenture relating to the 
registered securities and, if such indenture is 
to be qualified under the Trust Indenture Act, 
a cross-reference sheet to the location in the 
indenture of information included pursuant to 
Sections 310-318(a) of the Trust Indenture 
Act and a table of contents and, if any such 
indenture is to be qualified under the Trust 
Indenture Act, the statement of eligibility of 
the trustee on Form T - l  and, if applicable, for 
individual trustee(s) on Form T-2.

(6) If debt securities are to be registered 
and an exemption from the U.S. trustee 
provisions of Section 310(a) of the Trust 
Indenture Act is sought pursuant to General 
Instruction III.B. or has been sought with 
respect to the securities to be registered, the 
information specified in Items 4, 5, 6, 7, and 8, 
(if applicable) of Form T-5, or any Form T-5 
filed with the Commission not more than one 
year prior to the date of this tiling, provided 
that such Form T-6 may be incorporated by 
reference.
Part III—Undertaking and Consent to Service 
of Process

1. Undertaking
Registrant undertakes to make available, in 

person or by telephone, representatives to 
respond to inquiries made by the Commission 
staff, and to furnish promptly, when 
requested to do so by the Commission staff, 
information relating to the securities 
registered pursuant to Form F-7 or to 
transactions in said securities.

2. Consent to Service of Process
(a) At the time of filing Form F-7, the 

Registrant shall furnish to the Commission on 
Form F-X  a written irrevocable consent and 
power of attorney which designates an agent 
upon whom may be served any process, 
pleadings, subpoenas, or other papers in 
connection with:

(1) any investigation or administrative 
proceeding conducted by the Commission; 
and

(2) any civil suit or action brought against 
the Registrant or to which the Registrant has 
been joined as defendant or respondent, in 
any appropriate court in any place subject to 
the jurisdiction of any state or of the United 
States or of the District of Columbia or Puerto 
Rico,
where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns any offering made or purported to 
be made in connection with the securities 
registered on Form F-7 or any purchases or 
sales of any security in connection therewith, 
and stipulates and agrees that any such civil 
suit or action or administrative proceeding 
may be commenced by the service of process 
upon, and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be as valid and binding as if due personal 
service thereof had been made.

(b) At the time of filing Form F-7, any 
trustee for which an exemption pursuant to 
Rule 4d -l under the Trust Indenture Act is 
being applied by virtue of filing this Form 
shall furnish to the Commission on Form F-X  
a written irrevocable consent and power of 
attorney which designates an agent upon 
whom may be served any process, pleadings, 
subpoenas, or other papers in connection 
with:

(1) any investigation or administrative 
proceeding conducted by the Commission; 
and

(2) any civil suit or action brought against 
the trustee or to which the trustee has been 
joined as defendant or respondent, in any 
appropriate court in any place subject to the 
jurisdiction of any state or of the United 
States, or of the District of Columbia or 
Puerto Rico,
where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns the securities in connection with 
which the trustee acts as trustee pursuant to 
an exemption under Rule 4d -l under the 
Trust Indenture Act and stipulates and agrees 
that any such civil suit or action or 
administrative proceeding may be 
commenced by the service of process upon, 
and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be as valid and binding as if due personal 
service thereof had been made.
Signatures

Pursuant to the requirements of the 
Securities Act, the Registrant certifies that it 
has reasonable grounds to believe that it \ 
meets all of the requirements for tiling on

Form F-7 and has duly caused this 
registration statement to be signed on its 
behalf by the undersigned, thereunto duly
authorized, in the City of ________ _ State
(Province or Territory) of ____ _________ , on

,19______
Registrant---------- ------------------------- -------------
By (Signature and Title)------------------------------ ■

Pursuant to the requirements of the 
Securities Act, this registration statement has 
been signed by the following persons in the 
capacities and on the dates indicated.
(Signature) ------------------ -------------------------- -
(Name and Title)-------------------- -—?— ------------
(Date)----- ---------------------------------- --------------- -

Instructions
A. The registration statement shall be 

signed by the Registrant, its principal 
executive officer or officers, its principal 
financial officer, its comptroller or principal 
accounting officer, at least a majority of the 
board of directors or persons performing 
similar functions and its authorized 
representative in the United States. Where 
the Registrant is a limited partnership, the 
registration statement shall be signed by a 
majority of the board of directors or any 
corporate general partner signing the 
registration statement.

B. The name of each person who signs the 
registration statement shall be typed or 
printed beneath his signature. Any person 
who occupies more than one of the specified 
positions shall indicate each capacity in 
which the registration statement is signed.

C. By signing this form, the Registrant 
consents without power of revocation that 
any administrative subpoena may be served, 
or any administrative proceeding, civil suit or 
civil action where the cause of action arises 
out of or relates to or concerns any offering 
made or purported to be made in connection 
with the securities registered pursuant to 
Form F-7 or any purchases or sales of any 
security in connection therewith, may be 
commenced against it in any administrative 
tribunal or in any appropriate court in any 
place subject to the jurisdiction of any state 
or of the United States or of the District of 
Columbia or Puerto Rico by service of said 
subpoena or process upon the Registrant’s 
designated agent.
U.S. Securities and Exchange Commission, 
Washington, DC 20549
Form F-8

OMB Approval
OMB Number: 3235-0378
Expires: Approval Pending Estimated average

burden hours per response—2.0 
Registration Statement Under the Securities 
Act of 1933

(Exact name of Registrant as specified in its 
charter)

(Translation of Registrant’s name into English 
(if applicable))

(Province or other jurisdiction of 
incorporation or organization)

(Primary Standard Industrial Classification 
Code Number (if applicable))
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(I.R.S. Employer identification Number (if 
applicable))

(Address and telephone number of 
Registrant's principal executive offices)

(Name, address (including zip code) and 
telephone number (including area code) of 
agent for service)
Approximate date of commencement of pro
posed sale of the securities to the public ------

This registration statement and any post
effective amendment thereto shall become 
effective in accordance with Rule 467.

Check if appropriate:
[ ] This filing constitutes an application for 

exemption under Section 304(d) of the 
Trust Indenture Act of 1939 from Section 
310 of that Act

[ ] There are existing securityholders under 
the indenture to which such application 
relates
If any of the securities being registered on 

this Form are to be offered on a delayed or 
continuous basis pursuant to the home 
jurisdiction’s shelf procedures, check the 
following box. ( j
Calculation o f Registration Fee *
Title of each class of securities to be 

registered
Amount to be registered 
Proposed maximum offering price per unit 
Proposed maximum aggregate offering price 
Amount of registration fee 

* See General Instruction IV.E. for rules as 
to calculation of the registration fee.

If, as a result of stock splits, stock 
dividends or similar transactions, the number 
of securities purported to be registered on 
this registration statement changes, the 
provisions of Rule 416 shall apply to this 
registration statement.

The Registrant hereby amends this 
registration statement on such date or dates 
as may be necessary to delay its effective 
date until the registration statement shall 
become effective as provided in Rule 467 
under the Securities Act of 1933 or on such 
date as the Commission, acting pursuant to 
Section 8(a) of the Act, may determine.
General Instructions

/• General E lig ib ility  Requirements fo r Use o f 
Form F-6

A. Form F-8  may be used for registration 
under the Securities A ct of 1933 (“Securities 
Act') of securities to be issued in an 
exchange offer or in connection with a 
statutory amalgamation, merger, arrangement 
or other reorganization requiring the vote of 
shareholders of the participating companies 
(a business com bination“). Securities may 
be registered on this Form whether they 
constitute the sole consideration for such 
exchange offer or business combination, or 
are offered in conjunction with cash.

B. This Form shall not be used if the 
egistrant is registered or required to register

auder the Investment Company Act of 1940.
C. Any amendment to a registration

8 atement on this Form shall be filed under 
cover of an appropriate facing sheet, shall be 
numbered consecutively in the order in which

filed, and shall indicate on the facing sheet 
the applicable registration form on which the 
amendment is prepared and the file number 
of the registration statement

If, however, an amendment to the home 
jurisdiction document(s) is filed after 
effectiveness of this registration statement 
that increases the number of securities that 
may be sold, in lieu of filing a post-effective 
amendment hereto, a new registration 
statement shall be filed on this Form. As 
provided in Rule 429, the prospectus included 
in the new registration statement shall be 
deemed to include a prospectus covering 
unsold securities registered previously. If this 
is the case, the following legend shall appear 
at the bottom of the facing page of the 
registration statement: “Pursuant to Rule 429 
under the Securities Act, the prospectus 
contained in this registration statement 
relates to registration statementfs] 33-{insert 
file numbers of previous registration 
statements).”

II. E lig ib ility  Requirements fo r Exchange 
Offers

A. In the case of an exchange offer, Form 
F-8 is available to any Registrant that-

(1) is incorporated or organized under the 
laws of Canada or any Canadian province or 
territory:

(2) is a foreign private issuer or a crown 
corporation:

(3) has had a class of its securities listed on 
The Montreal Exchange or The Toronto Stock 
Exchange for the 36 calendar months 
immediately preceding the filing of the 
registration statement on this Form, and 
currently is in compliance with the 
obligations arising from such listing: and

(4) has an aggregate market value of the 
public float of its outstanding equity shares of 
(CN) $75 million or more.

Instructions

1. For purposes of this Form, "foreign 
private issuer” shall be construed in 
accordance with Rule 405 under the 
Securities Act.

2. For purposes of this Form, the term 
“crown corporation” shall mean a 
corporation all of whose common shares or 
comparable equity is owned directly or 
indirectly by the government of Canada or a 
province or territory of Canada.

3. For purposes of this Form, “equity 
shares” shall mean common shares, non
voting equity shares and subordinate or 
restricted voting equity shares, but shall not 
include preferred shares.

4. For purposes of this Form, the "public 
float” of specified securities shall mean only 
such securities held by persons other than 
affiliates of the issuer.

5. For purposes of this Form, “affiliate” 
shall mean any person who beneficially 
owns, directly or indirectly, or exercises 
control or direction over, more than 10 
percent o f the outstanding equity shares of 
the Registrant. The determination of affiliates 
shall be made as of the end of the 
Registrant’s most recent completed fiscal 
year.

6. For the purposes of this Form, the market 
value of the public float of the Registrant's 
outstanding equity shares shall be computed

by use of the price at which such shares were 
last sold, or the average of the bid and asked 
prices of such shares, in the principal market 
for such shares as of a date within 60 days 
prior to the date of filing.

B. In the case  o f an exchange offer, the 
securities to be registered on Form F -8  shall 
be offered to U.S. residents upon the same 
terms and conditions as they are offered to 
residents of Canada.

C. In the case of an exchange offer, if the 
Registrant is a successor registrant subsisting 
after a business combination, it shall be 
deemed to meet the requirements of n.A.(3) 
above if: (1) the time the successor registrant 
has had a class of its securities listed on The 
Montreal Exchange or The Toronto Stock 
Exchange, when added separately to the time 
each predecessor had been so fisted at the 
time of the business combination, in each 
case equals at least 36 calendar months, 
provided, however, that the fisting history of 
the successor registrant and any predecessor 
whose assets and income, respectively, 
would contribute less than 20 percent of the 
total assets and income from continuing 
operations before income taxes, 
extraordinary items and cumulative effect of 
a change in accounting principles of the 
successor registrant, as measured based on 
pro forma combination of the participating 
companies’ most recently completed fiscal 
years immediately prior to the business 
combination, need not be combined for 
purposes of satisfying such 36-month listing 
requirement; and (2) the successor registrant 
has had a class of its securities listed on at 
least one of such exchanges since the 
business combination, and is currently in 
compliance with the obligations arising from 
such listing.

D. In the case of an exchange offer, the 
issuer of the securities to be exchanged (the 
“subject securities”) for securities of the 
Registrant shall be incorporated or organized 
under the law s o f Canada or any Canadian 
province or territory and be a foreign private 
issuer or a crown corporation, and less than 
20 percent of the class of subject securities 
shall be held of record by U.S. residents other 
than U.S. affiliates o f the issuer.

Instructions

1. For purposes of this Form, the term “U.S. 
resident" shall mean any persons whose 
address appears on the records as being 
located in the United States. With respect to 
any unsolicited tender offer, including any 
exchange offer, otherwise eligible to proceed 
in accordance with Rule 14d-l(b) under the 
Securities Exchange Act of 1934 (the 
“Exchange Act”), U.S. residents unaffiliated 
with the issuer will be presumed to hold of 
record less than 20 percent of the subject 
class of securities, unless (a) the aggregate 
trading volume of that class on any securities 
exchange and in any inter-dealer quotation 
system in the United States exceeded it 
aggregate trading volume on any securities 
exchange and in any inter-dealer quotation 
system in Canada over the 12-month period 
prior to commencement of this offer; (b) 
disclosure has been made in documents that 
were filed publicly by the issuer with 
Canadian federal, provincial or territorial
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securities regulators, or with the Commission 
or any state securities authority in the United 
States, within 18 months of the date of 
commencement of this offer, disclose that 
U.S. residents unaffiliated with the issuer 
held of record more that 20 percent of the 
subject class of securities; or (c) the offeror 
has actual knowledge that the level of 
unaffiliated U.S. record ownership of the 
subject class of securities exceeds 20 percent.

2. If this Form is filed during the pendency 
of one or more ongoing third-party or issuer 
cash tender or exchange offers for securities 
of the class subject to the offer that was 
commenced on Schedule 13E-4F, Schedule 
14D-1F, and/or Form F-8, the date for 
calculation of U.S. record ownership for 
purposes of this Form shall be the same as 
that date used by the initial bidder or issuer.

3. For purposes of this Form, “held of 
record” shall be construed in accordance 
with Rule 12g5-l under the Exchange Act.

4. For purposes of this Form, the class of 
subject securities shall not include any 
securities that may be converted into or are 
exchangeable for the subject securities.

5. For purposes of exchange offers, the 
calculation of U.S. record holders shall be 
made as of the end of the subject issuer's last 
quarter or, if such quarter terminated within 
60 days of the filing date, as of the end of 
such issuer’s preceding quarter.

III. Eligibility Requirements for Business 
Combinations

A. In the case of a business combination, 
Form F-8 is available if:

(1) each company participating in the 
business combination, including the 
Registrant, is incorporated or organized 
under the laws of Canada or any Canadian 
province or territory and is a foreign private 
issuer or a crown corporation;

(2) each company participating in the 
business combination has had a class of its 
securities listed on The Montreal Exchange or 
The Toronto Stock Exchange for the 36 
calendar months immediately preceding the 
filing of this Form and is currently in 
compliance with the obligations arising from 
such listing, provided, however, that neither 
the Registrant nor any participating company 
whose assets and income, respectively, 
would contribute less than 20 percent of the 
total assets and income from continuing 
operations before income taxes, 
extraordinary items and cumulative effect of 
a change in accounting principles of the 
Registrant, as measured based on pro forma 
combination of the participating companies’ 
most recently completed fiscal years, shall be 
required to meet such listing requirement; 
end

(3) the aggregate market value of the public 
float of the outstanding equity shares of each 
company participating in the business 
combination is (CN) $75 million or more; 
provided, however, that neither the 
Registrant nor any participating company 
whose assets and income, respectively, 
would contribute less than 20 percent of the 
total assets and income from continuing 
operations before income taxes, 
extraordinary items and cumulative effect of 
a change in accounting principles of the 
Registrant, as measured based on pro forma

combination of the participating companies’ 
most recently completed fiscal years, shall be 
required to meet such public float 
requirement; and, provided further, that such 
market value requirement shall be deemed 
satisfied in the case of a participant whose 
equity shares were the subject of an 
exchange offer registered on Form F-8, Form 
F-9 or Form.F-10 that terminated within the 
last 6 months, if the participant would have 
satisfied such market value requirement 
immediately prior to commencement of such 
exchange offer.

B. In the case of a business combination, 
less than 20 percent of the class of securities 
to be offered by the successor Registrant 
shall be held of record by U.S. residents other 
than U.S. affiliates of the Registrant, as if 
measured immediately after completion of 
the business combination.

Instruction: For purposes of business 
combinations, the calculation of U.S. record 
holders shall be made by a participant as of 
the end of such participant’s last quarter or, if 
such quarter terminated within 60 days of the 
filing date, as of the end of such participant’s 
preceding quarter.

C. In the case of a business combination, 
the securities to be registered on this Form 
shall be offered to U.S. residents upon the 
same terms and conditions as they are 
offered to residents of Canada.

IV. Application of General Rules and 
Regulations

A. The rules comprising Regulation C under 
the Securities Act shall not apply to filings on 
this Form unless specifically referred to in the 
Form. Instead, the rules and regulations 
applicable in the home jurisdiction regarding 
the form and method of preparation of 
disclosure documents shall apply to filings on 
this Form. A registration statement or 
amendment thereto on this Form shall be 
deemed to be filed on the proper form unless 
objection to the Form is made by the 
Commission prior to the effective date. 
Securities Act rules and regulations other 
than Regulation C shall apply to filings on 
this Form unless specifically excluded in this 
Form.

B. Rule 408 under the Securities Act, which 
provides that in addition to the information 
expressly required to be included in the 
registration statement, there shall be added 
such further material information, if any, as 
may be necessary to make the required 
statements, in light of the circumstances 
under which they are made, not misleading, 
shall apply to filings on this Form.

C. Three copies of the complete registration 
statement and any post-effective 
amendments thereto, including exhibits and 
all other papers and documents filed as a 
part of the registration statement Or post
effective amendment, shall be filed with the 
Commission at its principal office. Each copy 
shall be bound, stapled or otherwise 
compiled in one or more parts, without stiff 
covers. The binding shall be made on the side 
or stitching margin in such manner as to 
leave the reading matter legible. Three 
additional copies of the registration 
statement and any amendments thereto, 
similarly bound, shall also be Bled. No 
exhibits are required to accompany such 
additional copies.

D. At least one copy of every registration 
statement and any post-effective amendment 
thereto shall be signed manually by the 
persons specified herein. Unsigned copies 
shall be conformed.

E. In accordance with Rule 111 under the 
Securities Act, at the time of filing this 
registration statement, the Registrant shall 
pay to the Commission in U.S. dollars a fee of 
one-fortieth of one per centum of the 
maximum aggregate price at which the 
securities registered on this Form are 
proposed to be offered in the United States, 
but in no case shall such fee be less than 
$100. The amount of securities to be 
registered on this Form need not exceed the 
amount to be offered in the United States as 
part of the offering.

F. In the case of an exchange offer, the 
registration fee is to be calculated as follows:

(1) Upon the basis of the market value of 
the securities that may be received by the 
Registrant or cancelled in the exchange offer 
from United States residents as established 
by the price of securities of the same class, as 
determined in accordance with paragraph (4) 
of this section.

(2) If there is no market for the securities to 
be received by the Registrant or cancelled in 
the exchange offer, the book value of such 
securities computed as of the latest 
practicable date prior to the date of filing the 
registration statement shall be used, unless 
the issuer of such securities is in bankruptcy 
or receivership or has an accumulated capital, 
deficit, in which case one-third of the 
principal amount, par value or stated value of 
such securities shall be used;

(3) If any cash may be received by the 
Registrant from United States residents in 
connection with the exchange offer, the 
amount thereof shall be added to the value of 
the securities to be received by the Registrant 
or canceled as computed in accordance with 
paragraph (1) or (2) of this section. If any 
cash is to be paid by the Registrant in 
connection with the exchange offer, the 
amount thereof shall be deducted from the 
value of the securities to be received by the 
Registrant in exchange as computed in 
accordance with paragraph (1) or (2) of this 
section.

(4) The market value of the Registrant’s 
outstanding common stock shall be the 
average of the bid and asked prices of such 
stock, in the principal market for such stock 
as of a date within 30 days prior to the date 
of filing.

G. In the case of a business combination, 
the registration fee is to be calculated as 
follows:

(1) Upon the basis of the market value of 
the equity securities of the predecessor 
companies held by United States residents 
being offered the Registrant’s securities, as 
established by the price of the predecessors’ 
securities of the same class determined in 
accordance with paragraph (4) of this section.

(2) If there is no market for the securities of 
the predecessor companies, the book value of 
such securities computed as of the latest 
practicable date prior to the date of filing the 
registration statement shall be used, unless 
the issuer of such securities is in bankruptcy 
or receivership or has an accumulated capital
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deficit, in which case one-third of the 
principal amount, par value or stated value of 
such securities shall be used.

(3) If any cash may be received by the 
Registrant from United States residents in 
connection with the business combination, 
the" amount thereof shall be added to the 
value of the securities as computed in 
accordance with paragraph (1) or (2) of this 
section. If any cash is to be paid by the 
Registrant in connection with the business 
combination, the amount thereof shall be 
deducted from the value of the securities as 
computed in accordance with paragraph (1) 
or (2) of this section.

(4) The market value of a predecessor’s 
outstanding equity securities shall be the 
average of the bid and asked prices of such 
securities, in the principal market for such 
securities as of a date within 60 days prior to 
the date of filing.

H. Subject to the requirements of Item 1 of 
Part I, if any part of the registration statement 
or an amendment thereto, or any exhibit or 
other paper or document filed as part of the 
registration statement or amendment, is in a 
language other than English, it shall be 
accompanied by a summary, version or 
translation in the English language.

I. One manually signed original of the 
registration statement or any amendment 
thereto shall be numbered sequentially (in 
addition to any internal numbering which 
otherwise may be present) by handwritten, 
typed, printed or other legible form of 
notation from the first page of such document 
through the last page of such document, 
including any exhibits or attachments 
thereto. Further, the total number of pages 
contained in such numbered original shall be 
set forth on the first page of the document.

J. Any change to the name or address of a 
Registrant’s  agent for service shall be 
communicated promptly in writing to the 
Commission, referencing the file number of 
the relevant registration statement.

K. Where the offering registered on this 
Form is being made pursuant to the home 
jurisdiction’s  shelf procedures or procedures 
for pricing offerings after the final receipt has 
been issued, three copies of each supplement 
to, or supplemented version of, the home 
jurisdiction disclosure document(s) prepared 
under such procedures shall be filed with the 
Commission within one business day after 
such supplement or supplemented version is 
R ed with any Canadian jurisdiction. Such 
filings shall be deemed not to constitute 
amendments to this registration statement.
Each such filing shall contain in the upper 
fight comer of the cover page the following 
legend, which may be set forth in longhand if 
i îbl®: Filed pursuant to General Instruction

•K. of Form F-8; File No. 33-[insert number 
ot the registration statement].’*

Note: Offerings registered on this Form, 
p ether or, not made contemporaneously in 

anada, may be made pursuant to National 
0 >cy Statement No. 44 shelf procedures and 

procedures, for pricing offerings after the final 
receipt has been, issued. Rules 415 and 430A 
an er the Securities Act are not available for 
oiierings registered on this Form.

V. Compliance with Exchange Act, Trust 
Indenture Act and Auditor Independence and 
Reporting Requirements

A. Pursuant to Rule 13e—4(h) under the 
Exchange Act, the provisions of Rule 13e-4 
are not applicable, and pursuant to Rule 14d- 
1(b) under the Exchange Act, the provisions 
of Sections 14(d)(1) through 14(d)(7) of the 
Exchange Act, Regulation 14D under the 
Exchange Act and Schedule 14d-l 
thereunder, and Rule 14e-l under Regulation 
14E, are not applicable to a transaction 
involving offerings of securities that may be 
registered on this Form in connection with 
exchange offers, provided that, if no 
substantive requirements of any Canadian 
federal, provincial and/or territorial law, 
regulation or policy relating to the terms and 
conditions of the offering apply, or if a 
transactional exemption from such 
requirements is applicable, the Registrant 
shall comply with such provisions of the 
Exchange Act. Such transaction is not exempt 
from the antifraud provisions of Sections 
10(b), 13(e) or 14(e) of the Exchange Act or 
Rules 10b-5,13e-4(b)(l) or 14e-3 thereunder, 
if the transaction otherwise is subject to 
those sections.

B. Pursuant to Rule 15d-4 under the 
Exchange Act, reporting obligations under 
Section 15(d) of the Exchange Act arising 
solely from an offering of securities registered 
on this Form may be met by filing with the 
Commission, under cover of Form 40-F, 
certain home jurisdiction documents. 
Registrants’ attention is directed, however, 
towards other provisions of the Exchange Act 
that may be applicable, and specifically to 
the provisions of Sections 12(b) and 12(g) of 
the Exchange Act and Rules 10b-6,10b-7 and 
10b-13 under the Exchange Act. [See Note 
following Part III.1. for an explanation of the 
no-action positions taken under Rules 10b-6 
and 10b-13.J

C. Pursuant to Rule 4d-2(b) under the Trust 
Indenture Act of 1939 (the “Trust Indenture 
Act”), a Registrant registering debt securities 
on this Form may apply for exemption from 
the U.S. trustee provisions of Section 310(a) 
of that Act by so indicating on the facing 
page of this Form and including the 
information specified by Item (7) of Part II 
hereof. Pursuant to Rule 4d-5 under the Trust 
Indenture Act, the application will be deemed 
to be granted unless, within seven days after 
such filing, the Commission orders a hearing 
thereon. The Registrant's attention is directed 
to other provisions of the Trust Indenture Act 
that may be applicable.

D. The Commission's rules on auditor 
independence, as codified in Section 600 of 
the Codification of Financial Reporting 
Policies, apply to auditor reports on all 
financial statements that are included in this 
registration statement, except that such rules 
do not apply with respect to periods prior to 
the most recent fiscal year for which 
financial statements are included in the 
registration statement under the Securities 
Act filed by the issuer on Form F-7, Form F-8, 
Form F-9 or Form F-10 or under the Exchange 
Act filed by the issuer on Form' 40-F. 
Notwithstanding the exception in the 
previous sentence, such rules do apply with 
respect to any periods prior to the most 
recent fiscal year if the issuer previously was

required to file with the Commission a repori 
or registration statement containing an audit 
report on financial statements for such prior 
periods as to which the Commission’s rules 
on auditor independence applied.

E. Independent accountants reporting on 
financial statements included in the 
registration statement should consider 
Canadian auditing guidelines pertaining to 
the Canada-U.S. reporting conflict with 
respect to contingencies and going concern 
considerations. If additional comments for 
U.S. readers are appropriate under those 
guidelines but are not included in the 
prospectus itself, those comments should be 
included with the legends required by Item 2 
of Part I hereof. In addition, the accountant's 
consent specifically should refer to any 
additional comments provided for U.S. 
readers.
Part I—Information Required to be Delivered 
to Offerees or Purchasers

Item 1. Home Jurisdiction Document
In the case of an exchange offer, the 

prospectus shall consist of the entire 
disclosure document or documents required 
to be delivered to holders of securities to be 
acquired in the proposed transaction by the 
Registrant pursuant to the laws of the 
jurisdiction in which the Registrant is 
incorporated or organized including, where 
applicable, the rules of any stock exchange in 
such jurisdiction upon which the Registrant 
has any class of securities listed, or has 
applied for such listing. Except as noted 
hereinafter, such disclosure document(s) shall 
be prepared in accordance with the 
disclosure requirements of such jurisdiction 
as interpreted and applied by the securities 
commission or other regulatory authority in 
such jurisdiction.

In the case of a business combination, the 
prospectus shall consist of the entire 
disclosure document or documents required 
to be delivered to holders of securities whose 
votes are being solicited in connection with 
the proposed business combination pursuant 
to the laws of the jurisdiction(s) governing 
such solicitation including, where applicable, 
the rules of any stock exchange in such 
jurisdictions upon which the securities of the 
participating companies are listed, or 
application for listing has been made. Except 
as noted hereinafter, such disclosure 
documents(s) shall be prepared in 
accordance with the disclosure requirements 
of the jurisdiction(s) governing such 
solicitation as interpreted and applied by the 
securities commission or other regulatory 
authority in such jurisdiction(s).

The prospectus used in the United States 
shall contain additional information and 
legends required by this Form. It need not 
include any documents incorporated by 
reference into the home jurisdiction 
disclosure document(s) and not required to 
be delivered to offerees or purchasers (in the 
case an exchange offer) or securityholders 
being solicited (in the case of a business 
combination) pursuant to the laws of such 
jurisdiction(s). If any part of the document(s) 
to be delivered is in a language other than 
English, it shall be accompanied by a 
translation in the English language.
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Notwithstanding the foregoing, the 
prospectus used in the United States need not 
contain any disclosure applicable solely to 
Canadian offerees or purchasers that would 
not be material to offerees or purchasers in 
the United States, including, without 
limitafion (i) any Canadian "red herring" 
legend; (ii) any discussion of Canadian tax 
considerations other than those material to 
U.S. offerees or purchasers; (iii) the names of 
any Canadian underwriters not acting as 
underwriters in the United States or a 
description of the Canadian plan of 
distribution {except to the extent necessary 
to describe the material facts of the U.S. plan 
of distribution); (iv) any description of 
offerees’ or purchasers’ statutory rights under 
applicable Canadian, provincial or territorial 
securities legislation {except to the extent 
such rights are available to U.S. offerees or 
purchasers); or (v) certificates of the issuer or 
any underwriter.

Item 2. Informational Legends
The following legend, to the extent 

applicable, shall appear on the outside front 
cover page of the prospectus (or on a sticker 
thereto) in bold-face roman type at least as 
high as ten-point modem type and at least 
two points leaded:

“This offering is made by a foreign issuer 
that is permitted, under a multijurisdictional 
disclosure system adopted by the United 
States, to prepare this prospectus in 
accordance with the disclosure requirements 
of its home country. Prospective investors 
should be aware that such requirements are 
different from those of the United States. The 
financial statements included or incorporated 
herein, if any, have not been prepared in 
accordance with United States generally 
accepted accounting principles and, thus, 
may not be comparable to financial 
statements of United States companies.’’

“Prospective investors should be aware 
that acquisition of the securities described 
herein may have tax consequences both in 
the United States and in the home country of 
the Registrant. Such consequences for 
investors who are resident in, or citizens of, 
the United States may not be described fully 
herein.'*

“The enforcement by investors of civil 
liabilities under the federal securities laws 
may be affected adversely by the fact that 
the Registrant is incorporated or organized 
under the laws of a foreign country, that 
some or all of its officers and directors may 
be residents of a foreign country, that some 
or all of the underwriters or experts named in 
the registration statement may be residents of 
a foreign country, and that all or a substantial 
portion of the assets of the Registrant and 
said persons may be located outside the 
United States.”

"These securities have not been approved 
or disapproved by the Securities and 
Exchange Commission nor has the 
Commission passed upon the accuracy or 
adequacy of this prospectus. Any 
representation to the contrary is a criminal 
offense."

The following legend shall appear in the 
manner noted above in any prospectus 
relating to an exchange offer.

“Prospective investors should be aware 
that, during the period of the exchange offer,

the Registrant or its affiliates, directly or 
indirectly, may bid for or make purchases of 
the securities to be distributed, certain 
related securities of the Registrant, the 
securities to be exchanged or certain related 
securities of the issuer, as permitted by 
applicable Canadian laws or provincial laws 
or regulations.”

Any prospectus to be used before the 
effective date of the registration statement 
shall contain, on the outside front cover page 
(or on a sticker thereto) the following 
statement printed in red ink in type as large 
as that generally used in the body of the 
prospectus:

“Information contained herein is subject to 
completion or amendment. A registration 
statement relating to these securities has 
been filed with the Securities and Exchange 
Commission. These securities may not be 
sold nor may offers to buy be accepted prior 
to the time the registration statement 
becomes effective. This prospectus shall not 
constitute an offer to sell or the solicitation of 
an offer to buy nor shall there be any sale of 
these securities in any State in which such 
offer, solicitation or sale would be unlawful 
prior to registration or qualification under the 
securities laws of any such State.”

The Registrant should also include in the 
prospectus any legend or information 
required by the laws of any jurisdiction in 
which the securities are to be offered.

Item 3. List of Documents Filed with the 
Commission

There shall be set forth in or attached to 
the prospectus a list of all documents filed 
with the Commission as part of the 
registration statement.
Part II—Information Not Required to be 
Delivered to Offerees or Purchasers

Provide a brief description of the 
indemnification provisions relating to 
directors, officers and controlling persons of 
the Registrant against liability arising under 
the Securities Act (including any provision of 
the underwriting agreement which relates to 
indemnification of the underwriter or its 
controlling persons by the Registrant against 
such liabilities where a director, officer or 
controlling person of the Registrant is such an 
underwriter or controlling person thereof or a 
member of any firm which is such an 
underwriter), together with a statement in 
substantially the following form:

Insofar as indemnification for liabilities 
arising under the Securities Act of 1933 may 
be permitted to directors, officers or persons 
controlling the Registrant pursuant to the 
foregoing provisions, the Registrant has been 
informed that in the opinion of the U.S. 
Securities and Exchange Commission such 
indemnification is against public policy as 
expressed in the Act and is therefore 
unenforceable.

The exhibits specified below shall be filed 
as part of the registration statement. Exhibits 
shall be appropriately lettered or numbered 
for convenient reference.

(1) Any reports or information that, in 
accordance with the requirements of the 
home jurisdiction of the subject issuer or, in 
the case of an business combination, in 
accordance with the requirements of the 
home jurisdiction(s) of companies involved in

the transaction other than the Registrant, 
must be made publicly available by the 
Registrant in connection with the transaction.

(2) A copy of any agreement relating to the 
proposed acquisition or business 
combination, as applicable.

(3) Copies of any documents incorporated 
by reference into, or filed with any other 
regulatory authority concurrently with, the 
prospectus.

(4) If any accountant, engineer or appraiser, 
or any person whose profession gives 
authority to a statement made by him, is 
named as having prepared or certified any 
part of the registration statement, or is named 
as having prepared or certified a report or 
valuation for use in connection with the 
offering document, the written consent of 
such person.

If any such person is named as having 
prepared or certified any other report or 
valuation (other than a public official 
document or statement) which is used in 
connection with the registration statement, 
but is not named as having prepared or 
certified such report or valuation for use in 
connection with the registration statement, 
the written consent of such person, unless the 
Commission dispenses with such filing as 
impracticable or as involving undue hardship 
in accordance with Rule 437.

Any other consent required by Rule 436 or 
438. Every amendment relating to a certified 
financial statement shall include the consent 
of the certifying accountant to the use of his 
certificate in connection with the amended 
financial statements in the registration 
statement and to being named as having 
certified such financial statements.

Note: The consents required by this item 
shall specifically indicate consent regarding 
use of the report or valuation in the 
registration statement filed in the United 
States. \

(5) If any name is signed to the registration 
statement pursuant to power of attorney, 
manually signed copies of such power of 
attorney and, if the name of any officer 
signing on behalf of the Registrant is signed 
pursuant to a power of attorney, certified 
copies of a resolution of the Registrant’s 
board of directors or similar governing body 
authorizing such signature.

(6) A copy of any indenture relating to the 
registered securities and, if such indenture is 
to be qualified under the Trust Indenture Act, 
a cross-reference sheet to the location in the 
indenture of Sections 310~318(a) of the Trust 
Indenture Act and a table of contents and, if 
any such indenture is to be qualified under 
the Trust Indenture Act, the statement of 
eligibility of the trustee on Form T -l  and, if 
applicable, for individual trustee(s) on Form
T-2. . . . ;

(7) If debt securities are to be registered 
and an exemption from the U.S. trustee 
provisions of Section 310(a) of the Trust 
Indenture Act is sought pursuant to General 
Instruction III.C. or has been sought with 
respect to the securities to be registered, the 
information specified in Items 4, 5,6, 7, and 
(if applicable) of Form T-5, or any Form T 
filed with the Commission not more than ° "e 
year prior to the date of this filing, provided
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that such Form T-5 may be incorporated by 
reference.
Part III— Undertakings and Cohsent to 
Service of Process

any appropriate court in any place subject to 
the jurisdiction of any state or of the United 
States or of the District of Columbia or Puertc 
Rico—

1. Undertakings
a. Registrant undertakes to make available, 

in person or by telephone, representatives to 
respond to inquiries made by the Commission 
staff, and to furnish promptly, when 
requested to do so by the Commission staff, 
information relating to the securities 
registered pursuant to Form F-8 or to 
transactions in said securities.

b. In the case of an exchange offer, 
Registrant further undertakes to disclose in 
the United States, on the same basis as it is 
required to make such disclosure pursuant to 
any applicable Canadian federal and/or 
provincial or territorial law, regulation or 
policy, information regarding purchases of 
the Registrant’s securities or of the subject 
issuer’s securities during the exchange offer. >

Note: No-action positions taken under 
Rules 10b-6 and 10b-13:

The staff of the Division of Market 
Regulation has taken no-action positions 
under Rules 10b-6 and 10b-13 under the 
Exchange Act to allow the Registrant to make 
certain purchases of securities in Canada, as 
permitted by Canadian federal, provincial or 
territorial laws, regulations or policies, during 
the period of an exchange offer registered on 
Form F-8.

With respect to an exchange offer 
registered on Form F-8, the staff will not 
recommend that the Commission take 
enforcement action under Rules 10b-6 and 
10b-13 for bids and purchases by the 
Registrant in Canada, as permitted by 
Canadian federal, provincial or territorial 
laws, regulations, or policies, of the security 
being distributed (or any security of the same 
class and series, or any right to purchase any 
such security), or of the security that is the 
subject of the offer (or any security which is 
immediately convertible into or exchangeable 
for such security), subject to the conditions 
that: (i) such bids or purchases are not made 
for the purpose of creating actual, or 
apparent, active trading in or raising the price 
of such securities: (ii) the Registrant discloses 
on Form F-8 the possibility of, or the intent to 
make, such purchases: and (iii) the Registrant 
submits an undertaking to disclose in the 
United States information regarding such 
purchases on the same basis as it is required 
to be disclosed in Canada pursuant to 
Canadian federal, provincial or territorial 
laws, regulations or policies, or otherwise is 
disclosed.

2. Consent to Service o f Process
(a) At the time of filing Form F-8, the 

egistrant shall furnish to the Commission on 
rorm F -X  a written irrevocable consent and 
power of attorney which designates an agent 
upon whom may be served any process, 
pleadings, subpoenas, or other papers in 
connection with:

(1) any investigation or administrative 
proceeding conducted by the Commission: 
and

¿ an.  ̂C*V*̂  8U^ or action brought against 
e Registrant or to which the Registrant has 

een joined as defendant or respondent, in

where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns any offering made or purported to 
be made in connection with the securities 
registered on Form F-8 or any purchases or 
sales of any security in connection therewith, 
and stipulates and agrees that any such civil 
8uit or action or administrative proceeding 
may be commenced by the service of process 
upon, and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be as valid and binding as if due personal 
service thereof had been made.

(b) At the time of filing Form F-8, any 
trustee for which an exemption pursuant to 
Rule 4d -l under the Trust Indenture Act is 
being applied by virtue of filing this Form 
shall furnish to the Commission on Form F-X  
a written irrevocable consent and power of 
attorney which designates an agent upon 
whom may be served any process, pleadings, 
subpoenas, or other papers in connection 
with:

(1) any investigation or administrative 
proceeding conducted by the Commission; 
and

(2) any civil suit or action brought against 
the trustee or to which the trustee has been 
joined as defendant or respondent, in any 
appropriate court in any place subject to the 
jurisdiction of any state or of the United 
States, or of the District of Columbia or 
Puerto Rico,
where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns the securities in connection with 
which the trustee acts as trustee pursuant to 
an exemption under Rule 4d -l under the 
Trust Indenture Act and stipulates and agrees 
that any such civil suit or action or 
administrative proceeding may be 
commenced by the service of process upon, 
and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be as valid and binding as if due personal 
service thereof had been made.
Signatures

Pursuant to the requirements of the 
Securities Act, the Registrant certifies that it 
has reasonable grounds to believe that it 
meets all of the requirements for filing on 
Form F -8  and has duly caused this 
registration statem ent to be signed on its 
behalf by the undersigned, thereunto duly
authorized, in the City of ______________ _
State (Province or Territory) of ____________
on ■_____ _ 1 9 _____ _
R egistrant------------- -------------------------------------- -
By (Signature and T itle)-------- :------------- ----------

Pursuant to the requirements of the 
Securities Act, this registration statem ent has 
been signed by the following persons in the 
capacities and on the dates indicated.
(Signature) ----------------------—________ _________
(Name and Title) --------------— _________.______
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(Date)------i— —----------------

Instructions
A. The registration statement shall be 

signed by the Registrant, its principal 
executive officer or officers, its principal 
financial officer, its controller or principal 
accounting officer, at least a majority of the 
board of directors or persons performing 
similar functions and its authorized 
representative in the United States. Where 
the Registrant is a limited partnership, the 
registration statement shall be signed by a 
majority of the board of directors of any 
corporate general partner signing the 
registration statement.

B. The name of each person who signs the 
registration statement shall be typed or 
printed beneath his signature. Any person 
who occupies more than one of the specified 
positions shall indicate each capacity in 
which the registration statement is signed.

C. If the securities to be offered are those 
of a corporation not yet in existence at the 
time the registration statement is filed and 
which will be a party to a consolidation 
involving two or more existing corporations, 
then each such existing corporation shall be 
deemed a Registrant and shall be so 
designated on the cover page of this Form, 
and the registration statement shall be signed 
by each such existing corporation and by the 
officers and directors of each such existing 
corporation as if each such existing 
corporation were the sole Registrant.

D. By signing this form, the Registrant 
consents without power of revocation that 
any administrative subpoena may be served, 
or any administrative proceeding, civil suit or 
civil action where the cause of action arises 
out of or relates to or concerns any offering 
made or purported to be made in connection 
with the securities registered pursuant to 
Form F-8 or any purchases or sales of any 
security in connection therewith, may be 
commenced against it in any administrative 
tribunal or in any appropriate court in any 
place subject to the jurisdiction of any state 
or of the United States or of the District of 
Columbia or Puerto Rico by service of said 
subpoena or process upon the Registrant’s 
designated agent.

U.S. Securities and Exchange Commission, 
Washington, D.C. 20549
OMB Approval
OMB Number: 3235-0377 
Expires: Approval Pending 
Estimated average burden hours per 

response—2.0

Form F-9

Registration Statement Under the Securities 
Act of 1933

(Exact name of Registrant as specified in its 
charter)

(Translation of Registrant's name into English 
(if applicable))

(Province or other jurisdiction of 
incorporation or organization)
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(Primary Standard industrial Classification 
Code Number (if applicable))

(I.R.S. Employer Identification Number (if 
applicable))

(Address and telephone number of 
Registrant's principal executive offices)

(Name, address (including zip code) and 
telephone number (including area code) of 
agent for service)
Approximate date of commencement of pro
posed sale o f the securities to the public ------

(Principal jurisdiction regulating this offering) 
It is proposed that this filing will become 

effective (check appropriate box)
[ ] pursuant to Rule 467(a) (if in connection 

with an exchange offer)
[ ] pursuant to Rule 467(b) on the date on 

which the securities legally may be sold in 
the Registrant's principal jurisdiction 

[ ] pursuant to Rule 467(c) on (date) at (time) 
(designate a time not sooner than 7 days 
after filing)
Check if appropriate:

[ ] This filing constitutes an application for 
exemption under Section 304(d) of the 
Trust Indenture A ct of 1939 from Section 
310 of that Act

[ ] There are existing securityholders under 
the Indenture to which such application 
relates
If any of the securities being registered on 

this Form are to be offered on a delayed or 
continuous basis pursuant to the home 
jurisdiction’s shelf procedures, check the 
following box. [ ]
Calculation of Registration Fee *
Title of each class of securities to be 

registered
Amount to be registered 
Proposed maximum offering price per unit 
Proposed maximum aggregate offering price 
Amount of registration fee 

* See General Instruction II.E. for rules as 
to calculation of the registration fee.

If, as a result of stock splits, stock 
dividends or similar transactions, the number 
of securities purported to be registered on 
this registration statement changes, the 
provisions of Rule 416 shall apply to this 
registration statement.

\ The Registrant hereby amends this 
registration statement on such date or dates 
as may be necessary to delay its effective 
date until the registration statement shall 
become effective as provided in Rule 467 
under the Securities Act of 1933 or on such 
date as the Commission, acting pursuant to 
Section 8(a) of the Act, may determine.
General Instructions

/. Eligibility Requirements for Use o f Form F -  
9

A. This Form F-9 may be used for the 
registration under the Securities Act of 1933 
(the "Securities Act") of investment grade 
debt or preferred securities that are: (1) 
offered for cash or in connection with an 
exchange offer; and (2) either non-convertible 
or not convertible for a period of at least one

year from the date of issuance and thereafter 
only convertible into a security of another 
class of the issuer.

Instruction: Securities shall be "investment 
grade" if, at the time of effectiveness of the 
registration statement, at least one nationally 
recognized statistical rating organization (as 
that term is used in relation to Rule 15c3- 
l(c)(2)(vi)(F) under the Securities Exchange 
Act of 1934 (the “Exchange Act”) (§ 240.15c3- 
l(c)(2)(vi)(F) of this chapter) has rated the 
security in one of its generic rating categories 
that signifies investment grade; typically the 
four highest rating categories signify 
investment grade, but for purposes of this 
Form only the three highest rating categories 
(within which there may be subcategories or 
gradations indicating relative standing) shall 
signify investment grade.

B. Form F-9 is available to any Registrant 
that:

(1) is incorporated or organized under the 
laws of Canada or any Canadian province or 
territory;

(2) is a foreign private issuer or a crown 
corporation;

(3) has been subject to the continuous 
disclosure requirements of any securities 
commission or equivalent regulatory 
authority in Canada for a period of at least 36 
calendar months immediately preceding the 
filing of the registration statement on this 
Form, and is currently in compliance with 
such obligations;

(4) has an aggregate market value of its 
outstanding equity shares of (CN) $180 
million or more; and

(5) has an aggregate market value of the 
public float of its outstanding equity shares of 
(CN) $75 million or more;
provided, however, that the requirements set 
forth in (4) and (5) above shall not apply if 
the securities being registered on this Form 
do not carry any conversion right.

Instructions
T, For purposes of this Form, "foreign 

private issuer" shall be construed in 
accordance with Rule 405 under the 
Securities Act.

2. For purposes of this Form, the term 
"crown corporation" shall mean a 
corporation all of whose common shares or 
comparable equity is owned directly or 
indirectly by the government of Canada or a 
province or territory of Canada.

3. For purposes of this Form, the "public 
float” of specified securities shall mean only 
such securities held by persons other than 
affiliates of the issuer.

4. For purposes of this Form, "affiliate” 
shall mean any person who beneficially 
owns, directly or indirectly, or exercises 
control or direction over, more than 10 
percent of the outstanding equity shares of 
the Registrant. The determination of affiliates 
shall be made as of the end of the 
Registrant’s most recent completed fiscal 
year.

5. For purposes of this Form, "equity 
shares” shall mean common shares, non
voting equity shares and subordinate or 
restricted voting equity shares, but shall not 
include preferred shares.

6. For purposes of this Form, the market 
value of the Registrant’s outstanding equity

shares (whether or not held by affiliates) 
shall be computed by use of the price at 
which such shares were last sold, or the 
average of the bid and asked prices of such 
shares, in the principal market for such 
shares as of a date within 60 days prior to the 
date of filing.

C. In the case of an exchange offer, the 
securities to be registered on Form F-9 shall 
be offered to U.S. residents upon the same 
terms and conditions as they are offered to 
residents of Canada.

D. In thè case of an exchange offer, the 
issuer of the securities to be exchanged (the 
“subject securities”) for securities of the 
Registrant shall be incorporated or organized 
under the laws of Canada or any Canadian 
province or territory and be a foreign private 
issuer or a crown corporation. For purposes 
of this Form, the class of subject securities 
shall not include any securitiés that may be 
converted into or are exchangeable for the 
subject securities.

E. If the Registrant is a majority-owned 
subsidiary offering non-convertible debt 
securities or non-convertible preferred 
shares, it shall be deemed to meet the 
requirements of I.B.(3) above if the parent of 
the Registrant-subsidiary meets IJ3. above, as 
applicable, and fully and unconditionally 
guarantees the securities being registered B3 
to principal and interest (if debt securities) or 
as to liquidation preference, redemption price 
and dividends (if preferred securities).

F. If the Registrant is a successor registrant 
subsisting after a statutory amalgamation, 
merger, arrangement, or other reorganization 
requiring the vote of shareholders of the 
participating companies (a "business 
combination”), the Registrant shall be 
deemed to meet the requirements of I.B.(3) 
above if: (1) the time the successor registrant 
has been subject to the continuous disclosure 
requirements of any securities commission or 
equivalent regulatory authority in Canada, 
when added separately to the time each 
predecessor had been subject to such 
requirements at the time of the business 
combination, in each case equals at least 36 
calendar months, provided, however, that the 
reporting history of the successor registrant 
and any predecessor whose assets and 
income, respectively, would contribute less 
than 20 percent of the total assets and income 
from continuing operations before income 
taxes, extraordinary items and cumulative 
effect of a change in accounting principles of 
the successor registrant, as measured based 
on pro forma combination of the participating 
companies’ most recently completed fiscal 
years immediately prior to the business 
combination, need not be combined for 
purposes of satisfying such 36-month 
reporting requirement; and (2) the successor 
registrant has been subject to such 
continuous disclosure requirements since the 
business combination, and is currently in 
compliance with its obligations thereunder.

G. This Form shall not be used if the 
Registrant is registered or required to register 
under the Investment Company Act of 1940.

H. A Registrant statement on this Form, 
and any post-effective amendment thereto, 
shall become effective in accordance with 
Rule 467.
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I. Any amendment to a registration 
statement on this Form shall be Hied under 
cover of an appropriate facing sheet, shall be 
numbered consecutively in the order in which 
filed, and shall indicate on the facing sheet 
the applicable registration form on which the 
amendment is prepared and the file number 
of the registration statement.

If, however, an amendment to the home 
jurisdiction document(s) is filed after 
effectiveness of this registration statement 
that increases the number of securities that 
may be sold, in lieu of filing a post-effective 
am endm ent hereto, a new registration 
statem ent shall be filed on this Form. As 
provided in Rule 429, the prospectus included 
in the new registration statement shall be 
deemed to includes prospectus covering 
unsold securities registered previously. If this 
is the c a s e , the following legend shall appear 
at the bottom of the facing page of the 
registration statement: “Pursuant to Rule 429 
under the Securities Act, the prospectus 
contained in this registration statement 
relates to registration statem ents) 33-[insert 
file numbers of previous registration 
statements).“

). If the offering to be registered on this 
Form is not being made contemporaneously 
in Canada, the registration statement on this 
Form and any amendments hereto shall be 
prepared and filed as if the offering were 
being made contemporaneously in Canada.
The Commission has been advised that the 
principal jurisdiction in Canada designated 
by the Registrant in connection with such an 
offering will require the filing of such 
documents and may select them for review.

11 Application o f General Rules and 
Regulations

A. The rules comprising Regulation C under 
the Securities A ct shall not apply to filings on 
this Form  unless specifically referred to in the 
Form. Instead, the rules and regulations 
applicable in the home jurisdiction regarding 
the form and method o f preparation of 
disclosure documents shall apply to filings on 
this Form . A registration statement or 
amendment thereto on this Form shall be 
deemed to be filed on the proper form unless 
objection to the Form is made by the 
Commission prior to the effective date. 
Securities Act rules and regulations other 
than Regulation C shall apply to filings on 
this Form  unless specifically excluded in this 
Form.

B. Rule 40& under the Securities Act, which 
provides that in addition to the information 
expressly required to be included in the 
registration statement, there shall be added 
such further material information, if any, as 
may be necessary to make the required 
statements, in light of the circumstances 
under w h ich  they are made, not misleading, 
shall apply to filings on this Form.

C. Three copies of the complete registration 
statement and any amendments thereto, 
including exhibits and all other papers and
ocuments filed as a part of the registration 

statement or post-effective amendment, shall
® "le d  with the Commission at its principal 

0 “*• ^ach copy shall be bound, stapled or 
0 Pj-rwise compiled in one or more parts, 
without stiff covers. The binding shall be 
made on the side or stitching margin in such

manner as to leave the reading matter legible. 
Three additional copies of the registration 
statement and any amendments thereto, 
similarly bound, also shall be filed. No 
exhibits are required to accompany such 
additional copies.

D. A t least one copy of every registration 
statem ent and any post-effective amendment 
thereto shall be signed manually by the 
persons specified herein. Unsigned copies 
shall be conformed.

E. In accordance with Rule 111 under the 
Securities Act, at the time of filing this 
registration statement, the Registrant shall 
pay to the Commission in U.S. dollars a fee of 
one fortieth of one per centum of the 
maximum aggregate price at which the 
securities registered on this Form are 
proposed to be offered in the United States, 
but in no case shall such fee be less than 
$100. The amount of securities to be 
registered on this Form need not exceed the 
amount to be offered in the United States as 
part of the offering.

F. In the case of an exchange offer, the 
registration fee is to be calculated as follows:

(1) Upon the basis of the market value of 
the securities that may be received by the 
Registrant or cancelled in the exchange offer 
from United States residents as established 
by the price of securities of the same class, as 
determined in accordance with paragraph (4) 
of this section.

(2) If there is no market for the securities to 
be received by the Registrant or cancelled in 
the exchange offer, the book value o f such 
securities computed as of the latest 
practicable date prior to the date of filing the 
registration statement shall be used, unless 
the issuer of such securities is in bankruptcy 
or receivership or has an accumulated capital 
deficit, in which case one-third of the 
principal amount, par value or stated value of 
such securities shall be used.

(3) If any cash may be received by the 
Registrant from United States residents in 
connection with the exchange offer, the 
amount thereof shall be added to the value of 
the securities to be received by the Registrant 
or cancelled as computed in accordance with 
paragraph (1) or (2) of this section. If any 
cash is to be paid by the Registrant in 
connection with the exchange offer, the 
amount thereof shall be deducted from the 
value of the securities to be received by the 
Registrant in exchange as computed in 
accordance with paragraph (1) or (2) of this 
section.

(4) The market value of the Registrant’s 
outstanding common stock shall be the 
average of the bid and asked prices of such 
stock, in the principal market for such stock 
as of a date within 30 days prior to the date 
of filing.

G. Subject to the requirements of Item 1 of 
Part I, if any part of the registration statement 
or an amendment thereto, or any exhibit or 
other paper or document filed as part of the 
registration statement or amendment is in a 
language other than English, it shall be 
accompanied by a summary, version or 
translation in the English language.

H. One manually signed original of the 
registration statement or any amendment 
thereto shall be numbered sequentially (in 
addition to any internal numbering which

otherwise may be present) by handwritten, 
typed, printed or other legible form of 
notation from the first page of such document 
through the last page of such document, 
including any exhibits or attachments 
thereto. Further, the total number of pages 
contained in such numbered original shall be 
set forth on the first page o f the document.

I. Any change to the name or address of a 
Registrant’s agent for service shall b e ' 
communicated promptly in writing to the 
Commission, referencing the file number of 
the relevant registration statem ent.

J. W here the offering registered on this 
Form is being made pursuant to the home 
jurisdiction’s shelf procedures or procedures 
for pricing offerings after the final receipt has 
been issued, three copies o f each supplement 
to, or supplemented version of, the home 
jurisdiction disclosure document(s) prepared 
under such procedures shall be filed with the 
Commission within one business day after 
such supplement or supplemented version is 
filed with the principal jurisdiction. Such 
filings shall be deemed not to constitute 
amendments to this registration statement. 
Each such filing shall contain in the upper 
right com er of the cover page the following 
legend, which may be set forth in longhand if 
legible: “Filed pursuant to General Instruction
II. I. of Form F-9; File No. 33-[insert number of 
the registration statement}."

Note: Offerings registered on this Form, 
whether or not made contemporaneously in 
Canada, may be made pursuant to National 
Policy Statement No. 44 shelf procedures and 
procedures for pricing offerings after the final 
receipt has been issued. Rules 415 and 43QA 
under the Securities Act are not available for 
offerings registered on this Form.

III. Compliance with Exchange Act, Trust 
Indenture Act and Auditor Independence and 
Reporting Requirements

A. Pursuant to Rule 13e-4(h) under the 
Exchange Act, the provisions of Rule 13e-4 
are not applicable, and pursuant to Rule 14d- 
1(b) under the Exchange Act, the provisions 
of Sections 14(d)(1) through 14(d)(7) of the 
Exchange Act, Regulation 14D under the 
Exchange Act and Schedule 14D-1 
thereunder, and Rule 14e-l under Regulation 
14E, are not applicable to a transaction 
involving offerings of securities that may be 
registered on this Form in connection with 
exchange offers; provided that, if no 
substantive requirements of any Canadian 
federal, provincial and/or territorial law, 
regulation or policy relating to the terms and 
conditions of the offering apply, or if a 
transactional exemption from such 
requirements is applicable, the Registrant 
shall comply with such provisions of the 
Exchange Act. Such transaction is not exempt 
from the antifraud provisions of Sections 
10(b), 13(e) or 14(e) of the Exchange Act or 
Rules 10b-5,13e-4(b)(l) or 14e-3 thereunder, 
if the transaction otherwise is subject to 
those sections.

B. Pursuant to Rule 15d-4 under the 
Exchange Act, reporting obligations under 
Section 15(d) of the Exchange Act arising 
solely from an offering of securities registered 
on this Form may be met by filing with the 
Commission, under cover of Form 40-F,
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certain home jurisdiction documents. 
Registrants’ attention is directed, however, 
towards other provisions of the Exchange Act 
that may be applicable, and specifically to 
the provisions of Sections 12(b) and 12(g) of 
the Exchange Act and Rules 10b-8 and 10b-7 
under the Exchange Act

C. Pursuant to Rule 4d -2(b) under the Trust 
Indenture Act of 1939 (the “Trust Indenture 
Act”), a Registrant registering debt securities 
on this Form may apply for exemption from 
the U.S. trustee provisions of Section 310(a) 
of that Act by so indicating on the facing 
page of this Form and including the 
information specified by Item (6) of Part II 
hereof. Pursuant to Rule 4d-5 under the Trust 
Indenture Act, the application will be deemed 
to be granted unless, within seven days after 
such filing, the Commission orders a hearing 
thereon. The Registrant’s attention is directed 
towards other provisions of the Trust 
Indenture Act that may be applicable.

D. The Commission’s rules on auditor 
independence, as codified in Section 600 of 
the Codification of Financial Reporting 
Policies, apply to auditor reports on all 
financial statements that are included in this 
registration statement, except that such rules 
do not apply with respect to periods prior to 
the most recent fiscal year for which 
financial statements are included in the 
registration statement under the Securities 
Act filed by the issuer on Form F-7, Form F-8, 
Form F-9 or Form F-10 or under the Exchange 
Act filed by the issuer on Form 40-F. 
Notwithstanding the exception in the 
previous sentence, such rules do apply with 
respect to any periods prior to the most 
recent fiscal year if the issuer previously was 
required to file with the Commission a report 
or registration statement containing an audit 
report on financial statements for such prior 
periods as to which the Commission’s rules 
on auditor independence applied.

E. Independent accountants reporting on 
financial statements included in the 
registration statement should consider 
Canadian auditing guidelines pertaining to 
the Canada-U.S. reporting conflict with 
respect to contingencies and going concern 
considerations. If additional comments for 
U.S. readers are appropriate under those 
guidelines but are not included in the 
prospectus itself, those comments should be 
included with the legends required by Item 2 
of Part I hereof. In addition, the accountant’s 
consent specifically should refer to any 
additional comments provided for U.S. 
readers.
Part I—Information Required To Be Delivered 
to Offerees or Purchasers

Item 1. Home Jurisdiction Document
In the case of an exchange offer, the 

prospectus shall consist of the entire 
disclosure document or documents required 
to be delivered to holders of securities to be 
acquired in the proposed transaction by the 
Registrant pursuant to the laws of the 
jurisdiction in which the Registrant is 
incorporated or organized including, where 
applicable, the rules of any stock exchange in 
such jurisdiction upon which the Registrant 
has any class of securities listed, or has 
applied for such listing. Except as noted 
hereinafter, such disclosure document(s) shall

be prepared in accordance with the 
disclosure requirements of such jurisdiction 
as interpreted and applied by the securities 
commission or other regulatory authority in 
such jurisdiction.

In all other cases, the prospectus shall 
consist of the entire disclosure document or 
documents required to be delivered to 
offerees or purchasers by the Registrant in 
connection with the transaction pursuant to 
the laws of the principal jurisdiction (or, if the 
offering is not being made 
contemporaneously in Canada, pursuant to 
such laws if the offering were made in 
Canada) including, where applicable, the 
rules of any stock exchange in such 
jurisdiction upon which the Registrant has 
any class of securities listed, or has applied 
for such listing. Except as noted hereinafter, 
such disclosure document(s) shall be 
prepared in accordance with the disclosure 
requirements of such jurisdiction as 
interpreted and applied by the securities 
commission or other regulatory authority in 
such jurisdiction.

The prospectus used in the United States 
shall contain additional information and 
legends required by this Form. It need not 
include any documents incorporated by 
reference into home jurisdiction disclosure 
document(s) and not required to be delivered 
to offerees or purchasers pursuant to the laws 
of the principal jurisdiction. If any part of the 
document(s) to be delivered to offerees or 
purchasers is in a language other than 
English, it shall be accompanied by a 
translation in the English language.

Notwithstanding the foregoing, the 
prospectus used in the United States need not 
contain any disclosure applicable solely to 
Canadian offerees or purchasers that would 
not be material to offerees or purchasers in 
the United States, including, without 
limitation, (i) any Canadian “red herring” 
legend; (ii) any discussion of Canadian tax 
considerations other than those material to 
U.S. offerees or purchasers; (iii) the names of 
any Canadian underwriters not acting as 
underwriters in the United States or a 
description of the Canadian plan of 
distribution (except to the extent necessary 
to describe the material facts of the U.S. plan 
of distribution); (iv) any description of 
offerees’ or purchasers’ statutory rights under 
applicable Canadian, provincial or territorial 
securities legislation (except to the extent 
such rights are available to U.S. offerees or 
purchasers); and (v) certificates of the issuer 
or any underwriters.

Item 2. Informational Legends
The following legends, to the extent 

applicable, shall appear on the outside front 
cover page of the prospectus (or on a sticker 
thereto) in bold-face roman type at least as 
high as ten-point modem type and at least 
two points leaded:

“This offering is made by a foreign issuer 
that is permitted, under a multijurisdictional 
disclosure system adopted by the United 
States, to prepare this prospectus in 
accordance with the disclosure requirements 
of its home country. Prospective investors 
should be aware that such requirements are 
different from those of the United States. The 
financial statements included or incorporated

herein, if any, have not been prepared in 
accordance with United States generally 
accepted accounting principles and thus may 
not be comparable to financial statements of 
United States companies."

“Prospective investors should be aware 
that the acquisition of the securities 
described herein may have tax consequences 
both in the United States and in the home 
country of the Registrant. Such consequences 
for investors who are resident in, or citizens 
of, the United States may not be described 
fully herein."

“The enforcement by investors of civil 
liabilities under the federal securities laws 
may be affected adversely by the fact that 
the Registrant incorporated or organized 
under the laws of a foreign country, that 
some or all of its officers and directors may 
be residents of a foreign country, that some 
or all of the underwriters or experts named in 
the registration statement may be residents of 
a foreign country and that all or a substantial 
portion of the assets of the Registrant and 
said persons may be located outside the 
United States.”

"These securities have not been approved 
or disapproved by the securities and 
exchange commission nor has the 
commission passed upon the accuracy or 
adequacy of this prospectus. Any 
representation to the contrary is a criminal 
offense. ”

The following legend shall appear in the 
manner noted above in any prospectus 
relating to an exchange offer.

“Prospective investors should be aware 
that, during the period of the exchange offer, 
the Registrant or its affiliates, directly or 
indirectly, may bid for or make purchases of 
the securities to be distributed, certain 
related securities of the Registrant, the 
securities to be exchanged or certain related 
securities of the issuer, as permitted by 
applicable Canadian laws or provincial laws 
or regulations."

Any prospectus to be used before the 
effective date of the registration statement 
shall contain, on the outside front cover page 
(or on a sticker thereto) the following 
statement printed in red ink in type as large 
as that generally used in the body of the 
prospectus:

“Information contained herein is subject to 
completion or amendment. A registration 
statement relating to these securities has 
been filed with the Securities and Exchange 
Commission. These securities may not be 
sold nor may offers to buy be accepted prior 
to the time the registration statement 
becomes effective. This prospectus shall not 
constitute an offer to sell or the solicitation of 
an offer to buy nor shall there be any sale of 
these securities in any State in which such 
offer, solicitation or sale would be unlawful 
prior to registration or qualification under the 
securities laws of any such State.”

The Registrant should also include in the 
prospectus any legend or information 
required by the laws of any jurisdiction in 
which the securities are to be offered.
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Item 3. List of Documents Filed with the 
Commission

There shall be set forth in or attached to 
the prospectus a list of all documents filed 
with the Commission as part of the 
registration statement.
Part II—Information Not Required To Be 
Delivered to Offerees or Purchasers

Provide a brief description of the 
indemnification provisions relating to 
directors, officers and controlling persons of 
the Registrant against liability arising under 
the Securities Act (including any provision of 
the underwriting agreement which relates to 
indemnification of the underwriter or its 
controlling persons by the Registrant against 
such liabilities where a director, officer or 
controlling person of the Registrant is such an 
underwriter or controlling person thereof or a 
member of any firm which is such an 
underwriter), together with a statement in 
substantially the following form:

Insofar as indemnification for liabilities 
arising under the Securities Act of 1933 may 
be permitted to directors, officers or persons 
controlling the Registrant pursuant to the 
foregoing provisions, the Registrant has been 
informed that in the opinion of the U.S. 
Securities and Exchange Commission such 
indemnification is against public policy as 
expressed in the Act and is therefore 
unenforceable.

The exhibits specified below shall be filed 
as part of the registration statement. Exhibits 
shall be appropriately lettered or numbered 
for convenient reference.

(1) Any reports or information that in 
accordance with the requirements of the 
principal jurisdiction must be made publicly 
available in connection with the offering (or, 
if the offering is not being made 
contemporaneously in Canada, the reports or 
information that would be required to be 
made publicly available by the principal 
jurisdiction if the offering were made in 
Canada).

(2) In connection with an exchange offer, a 
copy of any agreement relating to the 
proposed acquisition.

(3) Copies of any documents incorporated 
by reference into, or filed with the principal 
jurisdiction concurrently with, the prospectus.

(4) If any accountant, engineer or appraiser, 
or any person whose profession gives 
authority to a statement made by him, is 
named as having prepared or certified any 
part of the offering document, or is named as 
having prepared or certified a report or 
valuation for use in connection with the 
offering document, the written consent of 
such person.

If any such person is named as having 
prepared or certified any other report or 
valuation (other than a public official 
document or statement) which is used in 
connection with the registration statement, 
but is not named as having prepared or 
certified such report or valuation for use in 
connection with the registration statement, 
the written consent of such person, unless the 
Commission dispenses with such filing as 
impracticable or as involving undue hardship 
m accordance with Rule 437.

Any other consent required by Rule 436 or 
438. Every amendment relating to a certified

financial statement shall include the consent 
of the certifying accountant to the use of his 
certificate in connection with the amended 
financial statements in the registration 
statement or prospectus and to being named 
as having certified such financial statements.

Note: The consents required by this item 
shall specifically indicate consent regarding 
the use of the report or valuation in the 
registration statement filed in the United 
States.

(5) If any name is signed to the registration 
statement or amendment pursuant to power 
of attorney, manually signed copies of such 
power of attorney and, if the name of any 
officer signing on behalf of the Registrant is 
signed pursuant to a power of attorney, 
certified copies of a resolution of the 
Registrant’s board of directors or similar 
governing body authorizing such signature.

(6) A copy of any indenture relating to the 
registered securities and, if such indenture is 
to be qualified under the Trust Indenture Act, 
a cross-reference sheet to the location in the 
indenture of Sections 310-318(a) of the Trust 
Indenture Act and a table of contents and, if 
any such indenture is to be qualified under 
the Trust Indenture Act, the statement of 
eligibility of the trustee on Form T - l  and, if 
applicable, for individual trustee(s) on Form 
T-2.

(7) If debt securities are to be registered 
and an exemption from the U.S. trustee 
provisions of Section 310(a) of the Trust 
Indenture Act is sought pursuant to General 
Instruction III.B. or has been sought with 
respect to the securities to be registered, the 
information specified in Items 4, 5 ,6 ,7 , and 8 
(if applicable) of Form T-5, or any Form T-5 
filed with the Commission not more than one 
year prior to the date of this filing, provided 
that such Form T-5 may be incorporated by 
reference.
Part III—Undertaking and Consent to Service 
of Process

1. Undertaking
Registrant undertakes to make available, in 

person or by telephone, representatives to 
respond to inquiries made by the Commission 
staff, and to furnish promptly, when 
requested to do so by the Commission staff, 
information relating to the securities 
registered pursuant to Form F-9 or to 
transactions in said securities.

2. Consent to Service o f Process
(a) At the time of filing Form F-9, the 

Registrant shall furnish to the Commission on 
Form F-X  a written irrevocable consent and 
power of attorney which designates an agent 
upon whom may be served any process, 
pleadings, subpoenas, or other papers in 
connection with:

(1) any investigation or administrative 
proceeding conducted by the Commission; 
and

(2) any civil suit or action brought against 
the Registrant or to which the Registrant has 
been joined as defendant or respondent, in 
any appropriate court in any place subject to 
the jurisdiction of any state or of the United 
States, or of the District of Columbia or 
Puerto Rico,
where the investigation, proceeding or cause 
of action arises out of or relates to or

concerns any offering made or purported to 
be made in connection with the securities 
registered on Form F-8 or any purchases or 
sales of any security in connection therewith, 
and stipulates and agrees that any such civil 
suit or action or administrative proceeding 
may be commenced by the service of process 
upon, and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be as valid and binding as if due personal 
service thereof had been made.

(b) At the time of filing Form F-9 any 
trustee for which an exemption pursuant to 
Rule 4d -l under the Trust Indenture Act is 
being applied by virtue of filing this Form 
shall furnish to the Commission on Form F-X  
a written irrevocable consent and power of 
attorney which designates an agent upon 
whom may be served any process, pleadings, 
subpoenas, or other papers in connection 
with:

(1) any investigation or administrative 
proceeding conducted by the Commission; 
and

(2) any civil suit or action brought against 
the trustee or to which the trustee has been 
joined as defendant or respondent, in any 
appropriate court in any place subject to the 
jurisdiction of any state or of the United 
States, or of the District of Columbia or 
Puerto Rico,
where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns the securities in connection with 
which the trustee acts as trustee pursuant to 
an exemption under Rule 4d-l under the 
Trust Indenture Act and stipulates and agrees 
that any such civil suit or action or 
administrative proceeding may be 
commenced by the service of process upon, 
and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be as valid and binding as if due personal 
service thereof had been made.
Signatures

Pursuant to the requirements of the 
Securities Act, the Registrant certifies that it 
has reasonable grounds to believe that it 
meets all of the requirements for filing on 
Form F-9 and has duly caused this 
registration statement to be signed on its 
behalf by the undersigned, thereunto duly
authorized, in the City o f__________ , State
(Province or Territory) of__________ , on
____________,1 9 _______
Registrant ■ ■ ■■ ------------------------ ----------------
By (Signature and Title)-------------------------------

Pursuant to the requirements of the 
Securities Act, this registration statement has 
been signed by the following persons in the 
capacities and on the dates indicated.
(Signature) ------------------------—-   ■■■■•■ ■-
(Name and Title)-............. -  ..................
(Date)-------------------------- ■ ------------------------

Instructions
A. The registration statement shall be 

signed by the Registrant, its principal 
executive officer or officers, its principal
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financial officer, its controller or principal 
accounting officer, at least a majority of the 
board of directors or persons performing 
similar functions and its authorized 
representative in the United States. Where 
the Registrant is a limited partnership, the 
registration statement shall be signed by a 
majority of the board of directors of any 
corporate general partner signing the 
registration statement.

B. The name of each person who signs the 
registration statement shall be typed or 
printed beneath his signature. Any person 
who occupies more than one of the specified 
positions shall indicate each capacity in 
which he signs the registration statement.

C. By signing this Form, the Registrant 
consents without power of revocation that 
any administrative subpoena may be served, 
or any administrative proceeding, civil suit or 
civil action where the cause of action arises 
out of or relates to or concerns any offering 
made or purported to be made in connection 
with the securities registered pursuant to 
Form F-9 or any purchases or sales of any 
security in connection therewith, may be 
commenced against it in any administrative 
tribunal or in any appropriate court in any 
place subject to the jurisdiction of any state 
or of the United States or of the District of 
Columbia or Puerto Rico by service of said 
subpoena or process upon the Registrant’s 
designated agent.

D. Where eligibility for use of this Form is 
based on the assignment of a security rating, 
the Registrant may sign the registration 
statement notwithstanding the fact that such 
security rating has not been assigned by the 
filing date, provided that the Registrant 
reasonably believes, and so states, that the 
security rating requirement will be met by the 
time of effectiveness.
U.S. Securities and Exchange Commission 
Washington, D.C. 20549 
OMB Approval

OMB Number: 3235-0380
Expires: Approval Pending
Estimated average burden hours per 

response 2.0 
Form F-10

Registration Statement Under the Securities 
Act of 1933

(Exact name of Registrant as specified in its 
charter)

(Translation of Registrant’s name into English 
(if applicable))

(Province or other jurisdiction of 
incorporation or organization)

(Primary Standard Industrial Classification 
Code Number (if applicable))

(I.R.S. Employer Identification Number (if 
applicable))

(Address and telephone number of 
Registrant's principal executive offices) 
(Name, address (including zip code) and 
telephone number (including area code) of 
agent for service)
Approximate date of commencement of pro
posed sale of the securities to the public — -

(Principal jurisdiction regulating this offering 
(if applicable))

It is proposed that this filing will become 
effective (check appropriate box)
[ ] pursuant to Rule 467(a) (if in connection 

with an exchange offer or business 
combination)

[ ] pursuant to Rule 467(b) on the date on 
which the securities legally may be sold in 
the Registrant's principal jurisdiction 

[ ] pursuant to Rule 467(c) on (date) at (time) 
(designate a time not sooner than 7 days 
after filing)
Check if appropriate:

[ ] This filing constitutes an application for 
exemption under Section 304(d) of the 
Trust Indenture Act of 1939 from Section 
310 of that Act

{ ] There are existing securityholders under 
the indenture to which such application 
relates
If any of the securities being registered on 

this Form are to be offered on a delayed or 
continuous basis pursuant to the home 
jurisdiction's shelf procedures, check the 
following box. [ ]
Calculation of Registration Fee*
Title of each class of sécurités to be 

registered
Amount to be registered 
Proposed maximum offering price per unit 
Proposed maximum aggregate offering price 
Amount of regisration fee 

*See General Instruction ILE. for rules as to 
calculation of the registration fee.

If, as a result of stock splits, stock 
dividends or similar transactions, the number 
of securities purported to be registered on 
this registration statement changes, the 
provisions of Rule 416 shall apply to this 
registration statement.

The Registrant hereby amends this 
registration statement on such date or dates 
as may be necessary to delay its effective 
date until the registration statement shall 
become effective as provided in Rule 467 
under the Securities Act of 1933 or on such 
date as the Commission, acting pursuant to 
Section 8(a) of the Act, may determine.

GENERAL INSTRUCTIONS

/. Eligibility Requirements fo r Use o f Form F -  
10

A. This Form F-10 may be used for the 
registration of securities under the Securities 
Act of 1933 (the “Securities Act”).

B. Form F-10 is available to any Registrant 
that:

(1) is incorporated or organized under the 
laws of Canada or any Canadian province or 
territory;

(2) is a foreign private issuer or a crown 
corporation;

(3) has been subject to the continuous 
disclosure requirements of any securities 
commission or equivalent regulatory 
authority in Canada for a period of at least 36 
calêndar months immediately preceding the 
filing of the registration statement on this 
Form, and is currently in compliance with 
such obligations, provided, however, that in 
case of a statutory amalgamation, merger, 
arrangement or other reorganization requiring

the vote of shareholders of the participating 
companies (a “business combination”), each 
participating company must meet such 36- 
month reporting obligation, except that 
neither the Registrant nor any participating 
company whose assets and income, 
respectively, would contribute less than 20 
percent of the total assets and income from 
continuing operations before income taxes, 
extraordinary items, and cumulative effect of 
a change in accounting principles of the 
Registrant, as measured based on pro forma 
combination of the participating companies' 
most recently completed fiscal years, shall be 
required to meet such reporting requirement; .

(4) has an aggregate market value of its 
outstanding equity shares of (CN) $360 
million or more, provided, however, that in 
the case of a business combination, the 
aggregate market value of the outstanding 
shares of each company participating in the 
business combination is (CN) $360 million or 
more, except that neither the Registrant nór 
any participating company whose assets and 
income, respectively, would contribute less 
than 20 percent of the total assets and income 
from continuing operations before income 
taxes, extraordinary items and cumulative 
effect of a change in accounting principles of 
the Registrant, as measured based on pro 
forma combination of the participating 
companies’ most recently completed fiscal 
years, shall be required to meet such market 
value requirement; and

(5) has an aggregate market value of the 
public float of its outstanding equity shares of 
(CN) $75 million or more; provided, however, 
that in the case of a business combination, 
the aggregate market value of the public float 
of the outstanding equity shares of each 
company participating in the business 
combination is (CN) $75 million or more, 
except that neither the Registrant nor any 
participating company whose assets and 
income, respectively, would contribute less 
than 20 percent of the total assets and income 
from continuing operations before income 
taxes, extraordinary items and cumulative 
effect of a change in accounting principles of 
the Registrant, as measured based on pro 
forma combination of the participating 
companies' most recently completed fiscal 
years, shall be required to meet such public 
float requirement; and, provided further, that 
in the case of a business combination, such 
public float requirement shall be deemed 
satisfied in the case of a participant whose 
equity shares were the subject of an 
exchange offer registered on Form F-8, Form 
F-9 or Form F-10 that terminated within the 
last six months, if the participant would have 
satisfied such public float requirement 
immediately prior to commencement of such 
exchange offer.

Instructions
1. For purposes of this Form, "foreign 

private issuer" shall be construed in 
accordance with Rule 405 under the 
Securities Act.

2. For purposes oflhis Form, "crown 
corporation" shall mean a corporation all of 
whose common shares or comparable equity 
is owned directly or indirectly by thè
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government of Canada or a province or 
territory of Canada.

3. For purposes of this Form, the “public 
float” of specified securities shall mean only 
such securities held by persons other than 
affiliates of the issuer.

4. For purposes of this Form, “affiliate"
shall mean any person who beneficially 
owns, directly or indirectly, or exercises 
control or direction over, more than 10 
percent of the outstanding equity shares of 
the Registrant. The determination of affiliates 
shall be made as of the end of the 
Registrant’s most recent completed fiscal 
year. - .:

5. For purposes of this Form, “equity 
shaves'1 shall mean common shares, non
voting equity shares and subordinate or 
restricted voting equity shares, but shall not 
include preferred shares.

6. For purposes of this Form, the market 
value of the Registrant’s outstanding equity 
shares (whether or not held by affiliates) 
shall be computed by use of the price at 
which such shares were last sold, or the 
average of the bid and asked prices of such 
shares, in the principal market for such 
shares as of a date within 60 days prior to the 
date of filing.

C. In the case of an exchange offer, the 
issuer of the securities to be exchanged (the 
"subject securities”) for securities o f the 
Registrant shall be incorporated or organized 
under the laws of Canada or any Canadian 
province or territory and be a foreign private 
issuer or a crown corporation.,

D. In the case of a business combination, 
each company participating in the business 
combination shall be incorporated or 
organized under the laws of Canada or any 
Canadian province or territory and be a 
foreign private issuer or a crown corporation.

E. In the case of an exchange offer or a 
business combination, the securities to be 
registered on Form F-10 shall be offered to 
U.S. residents upon the same terms and 
conditions as they are offered to residents of 
Canada.

F With respect to registration of non- 
convertible debt securities or non-convertible 
preferred securities on this Form, if the 
Registrant is a majority-owned subsidiary, it 
shall be deemed to meet the requirements of 
I B. (3), (4) and (5) above if the parent of the 
Registrant-subsidiary meets the requirements 
of I.B. above and fully and unconditionally 
guarantees the securities being registered as 
to principal and interest (if debt securities) or 
as to liquidation preference, redemption price 
and dividends (if preferred shares),

G. If the Registrant is a successor registrant 
subsisting after a business combination, it 
shall be deemed to meet the requirements of 
I B. (3) above if: (1) The time the successor 
registrant has been subject to the continuous 
disclosure requirements of any securities 
commission or equivalent regulatory 
authority in Canada, when added separately 
to the time each predecessor had been 
*“bject t° such requirements at the time of 
tne business combination, in each case 
equals at least 36 calendar months, provided, 
owever, that the reporting history of the 

successor registrant and any predecessor 
w ose assets and income, respectively,
Vv°uld contribute less than 20 percent of the

total assets and income from continuing 
operations before income taxes, 
extraordinary items and cumulative effect of 
a change in accounting principles of the 
successor registrant, as measured based on 
pro forma combination of the participating 
companies’ most recently completed fiscal 
years immediately prior to the business 
combination, need not be combined for 
purposes of satisfying such 36-month 
reporting requirement and (2) the successor 
registrant has been subject to such 
continuous disclosure requirements since the 
business combination, and is currently in 
compliance with its obligations thereunder.

H. This Form shall not be used if the 
Registrant is registered or required to register 
under the Investment Company Act of 1940.

I. A registration statement on this Form, 
and any post-effective amendment thereto, 
shall become effective in accordance with 
Rule 467.

J. Any amendment to a registration 
statement on this Form shall be filed under 
cover of an appropriate facing sheet, shall be 
numbered consecutively in the order in which 
fi'ed, and shall indicate on the facing sheet 
the applicable registration form on which the 
amendment is prepared and the file number 
of the registration statement.

If, however, an amendment to the home 
jurisdiction document(s) is filed after 
effectiveness of this registration statement 
that increases the number of securities that 
may be sold, in lieu of filing a post-effective 
amendment hereto, a new registration 
statement shall be filed on this Form. As 
provided in Rule 429, the prospectus included 
in the new registration statement shall be 
deemed to include a prospectus covering 
unsold securities registered previously. If this 
is the ease, the following legend shall appear 
at the bottom of the facing page of the 
registration statement: “Pursuant to Rule 429 
under the Securities Act, the prospectus 
contained in this registration statement 
relates to registration statement^] 33— [insert 
file numbers of previous registration 
statements].”

K. If the offering to be registered on this 
Form is not being made contemporaneously 
in Canada, the registration statement on this 
Form and any amendments hereto shall be 
prepared and filed as if the offering were 
being made contemporaneously in Canada. 
The Commission has been advised that the 
principal jurisdiction in Canada designated 
by the Registrant in connection with such an 
offering will require the filing of such 
documents and may select them for review,

II. Application o f General Rules and 
Regulations

A. The rules comprising Regulation C under 
the Securities Act shall not apply to filings on 
this Form unless specifically referred to in the 
Form. Instead, the rules and regulations 
applicable in the home jurisdiction regarding 
the Form and method of preparation of 
disclosure documents shall apply to filings on 
this Form. A registration statement or 
amendment thereto on this Form shall be 
deemed to be filed on the proper form unless 
objection to the Form is made by the 
Commission prior to the effective date. 
Securities Act rules and regulations other

than Regulation C shall apply to filings on 
this Form unless specifically excluded in this 
Form.

B. Rule 408 under the Securities Act, which 
provides that in addition to the information 
expressly required to be included in the 
registration statement, there shall be added 
such further material information, if any, as 
may be necessary to make the required 
statements, in light of the circumstances 
under which they are made, not misleading, 
shall apply to filings on this Form.

C. Three copies of the complete registration 
statement and any amendments thereto, 
including exhibits and all other papers and 
documents filed as a part of the registration 
statement or any post-effective amendment 
thereto, shall be filed with the Commission at 
its principal office. Each copy shall be bound, 
stapled or otherwise compiled in one or more 
parts, without stiff covers. The binding shall 
be made on the side or stitching margin in 
such manner as to leave the reading matter 
legible. Three additional copies of the 
registration statement and any amendments 
thereto, similarly bound, also shall be filed. 
No exhibits are required to accompany such 
additional copies.

D. At least one copy of every registration 
statement and any amendment thereto shall 
be signed manually by the persons specified 
herein. Unsigned copies shall be conformed.

E. In accordance with Rule 111 under the 
Securities Act, at the time of filing this 
registration statement, the Registrant shall 
pay to the Commission in U.S. dollars a fee of 
one fortieth of one per centum of the 
maximum aggregate price at which the 
securities registered on this Form are 
proposed to be offered in the United States, 
but in no case shall such fee be less than 
$100. The amount of securities to be 
registered on this Form need not exceed the 
amount to be offered in the United States as 
part of the offering.

F. In the case of an exchange offer, the 
registration fee is to be calculated as follows:

(1) Upon the basis of the market value of 
the securities that may be received by the 
Registrant or cancelled in the exchange offer 
from United States residents as established 
by the price of securities of the same class, as 
determined in accordance with paragraph (4) 
of this section.

(2) If there is no market for the securities to 
be received by the Registration or cancelled 
in the exchange offer, the book value of such 
securities computed as ot the latest 
practicable date prior to the date of filing the 
registration statement shall be used, unless 
the issuer of such securities is in bankruptcy 
or receivership or has an accumulated capital 
deficit, in which case one-third of the 
principal amount, par value or stated value of 
such securities shall be used.

(3) If any cash may be received by the 
Registrant from United States residents in 
connection with the exchange offer, the 
amount thereof shall be added to the value of 
the securities to be received by the Registrant 
or cancelled as computed in accordance with 
paragraph (1) or (2) of this section. If any 
cash is to be paid by the Registrant in 
connection with the exchange offer, the 
amount thereof shall be deducted from the
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value of the securities to be received by the 
Registrant in exchange as computed in 
accordance with paragraph (1) or (2) of this 
section.

(4) The market value of the Registrant’s 
outstanding common stock shall be the 
average of the bid and asked prices of such 
stock, in the principal market for such stock 
as of a date within 30 days prior to the date 
of filing.

G. In the case of a business combination, 
the registration fee is to be calculated as 
follows:

(1) Upon the basis of the market value of 
the equity securities of the predecessor 
companies held by United States residents 
being offered the Registrant’s securities, as 
established by the price of the predecessors’ 
securities of the same class determined in 
accordance with paragraph (4) of this section.

(2) If there is no market for the securities of 
the predecessor companies, the book value of 
such securities computed as of the latest 
practicable date prior to the date of filing the 
registration statem ent shall be used, unless 
the issuer of such securities is in bankruptcy 
or receivership or has an accumulated capital 
deficit, in which case one-third o f the 
principal amount, par value or stated value of 
such securities shall be used.

(3) If any cash may be received by the 
Registrant from United States residents in 
connections with the business combination, 
the amount thereof shall be added to the 
value of the securities as computed in 
accordance with paragraph (1) or (2) o f this 
section. If any cash is to be paid by the 
Registrant in connection with the business 
combination, the amount thereof shall be 
deducted from the value of the securities as 
computed in accordance with paragraph (1) 
or (2) of this section.

(4) The market value of a predecessor's 
outstanding equity securities shall be the 
average of the bid aqd asked prices of such 
securities, in the principal market for such 
securities as of a date within 60 days prior to 
the date of filing.

H. Subject to the requirements of Item 1 of 
Part I, if any part of the registration statem ent 
or an amendment thereto, or any exhibit or 
other paper or document fried as part of the 
registration statem ent or amendment, is in a 
language other than English, it shall be 
accompanied by a summary, version or 
translation in the English language.

L One manually signed original of the 
registration statem ent or any amendment 
thereto shall be numbered sequentially (in 
addition to any internal numbering which 
otherwise may be present) by handwritten, 
typed, printed or other legible form of 
notation from the first page of such document 
through the last page of such docum ent 
including any exhibits or attachments 
thereto. Further, the total number of pages 
contained in such numbered original shall be 
set forth on the first page of the docum ent

). Any change to the name or address of a 
Registrant's agent for service shall be 
communicated promptly in writing to the 
Commission, referencing the file number of 
the relevant registration statem ent

K. W here the offering registered on this 
Form is being made pursuant to the home 
jurisdiction’s shelf procedures or procedures

for pricing offerings after the final receipt has 
been issued, three copies of each supplement 
to, or supplemented version of, the home 
jurisdiction disclosure document(s) prepared 
under such procedures shall be filed with the 
Commission within one business day after 
such supplement or supplemented version is 
filed with the principal jurisdiction. Such 
filings shall be deemed not to constitute 
amendments to this registration statement. 
Each such filing shall contain in the upper 
right hand comer of the cover page the 
following legend, which may be set forth in 
longhand if legible: “Filed pursuant to 
General Instruction ILK. of Form F-10; File 
No. 33— [insert number of the registration 
statement].”

Note: Offerings registered on this Form, 
whether or not made contemporaneously in 
Canada, may be made pursuant to National 
Policy Statement No. 44 shelf procedures and 
procedures for pricing offerings after the final 
receipt has been issued. Rules 415 and 430A 
under the Securities Act are not available for 
offerings registered on this Form.

III. Compliance with Exchange Act, Trust 
Indenture Act and Auditor Independence and 
Reporting Requirements

A. Pursuant to Rule 15d-4 under the 
Securities Exchange Act of 1934 (the 
“Exchange Act”), reporting obligations under 
Section 15(d) of the Exchange Act arising 
solely from an offering of securities registered 
on this Form may be met by filing with the 
Commission, under cover of Form 40-F, 
certain home jurisdiction documents. 
Registrants’ attention is directed, however, 
towards other provisions of the Exchange Act 
that may be applicable, and specifically to 
the provisions of Sections 12(b) and 12(g) of 
the Exchange and Rules 10b-6 and 10b-7 
under the Exchange A ct

B. Pursuant to Rule 4d-2(b) under the Trust 
Indenture Act of 1939 (the “Trust Indenture 
Act”), a Registrant registering debt securities 
on this Form may apply for exemption from 
the U.S. trustee provisions of Section 310(a) 
of that Act by so indicating on the facing 
page of this Form and including the 
information specified by Item (8) of Part II 
hereof. Pursuant to Rule 4d-5 under the Trust 
Indenture Act, the application will be deemed 
to be granted unless, within seven days after 
such filing, the Commission orders a hearing 
thereon. The Registrant's attention is directed 
towards other provisions of the Trust 
Indenture Act that may be applicable.

C. The Commission’s rules on auditor 
independence, as codified in Section 600 of 
the Codification of Financial Reporting 
Policies, apply to auditor reports on all 
financial statements that are included in this 
registration statement, except that such rules 
do not apply with respect to periods prior to 
the most recent fiscal year for which 
financial statements are included in the 
registration statement under the Securities 
Act filed by the issuer on Form F-7. Form F-8, 
Form F-9 or Form F-10 or under the Exchange 
Act filed by the issuer on Form 40-F. 
Notwithstanding the exception in the 
previous sentence, such rules do apply with 
respect to any periods prior to the most 
recent fiscal year if the issuer previously was 
required to file with the Commission a report

or registration statement containing an audit 
report on financial statements for such prior 
periods as to which the Commission’s rules 
on auditor independence applied.

D. Independent accountants reporting on 
financial statements included in the 
registration statement should consider 
Canadian auditing guidelines pertaining to 
the Canada-U.S. reporting conflict with 
respect to contingencies and going concern 
considerations. If additional comments for 
U.S. readers are appropriate under those 
guidelines but are not included in the 
prospectus itself, those comments should be 
included with the legends required by Item 3 
of Part I hereof. In addition, the accountant's 
consent specifically should refer to any 
additional comments provided for U.S. 
readers.

E. Pursuant to Rule 13e-4(h) under the 
Exchange Act, the provisions of Rule 13e-4 
are not applicable and pursuant to Rule 14D- 
1(b) under the Exchange Act, the provisions 
of Sections 14(d)(1) through 14(d)(7) of the 
Exchange Act, Regulation 14D under the 
Exchange Act and Schedule 14d-l 
thereunder, and Rule 14e-l under Regulation 
14E, are not applicable to a transaction 
involving offerings of securities that may be 
registered on this Form in connection with 
exchange offers; provided that, if no 
substantive requirements of any Canadian 
federal, provincial and/or territorial law, 
regulation or policy relating to the terms and 
conditions of the offering apply, or if a 
transactional exemption from such 
requirements is applicable, the Registrant 
shall comply with such provisions of the 
Exchange Act. Such transaction is not exempt 
from the antifraud provisions of Sections 
10(b), 13(e) and 14(e) of the Exchange Act or 
Rules 10b-5,13e-4(b)(l) or 14e-3 thereunder, 
if the transaction otherwise is subject to 
those sections.

Part I—Information Required To Be 
Delivered To Offerees or Purchasers

Item 1. Home Jurisdiction Document
In the case of an exchange offer, the 

prospectus shall consist of the entire 
disclosure document or documents required 
to be delivered to holders of securities to be 
acquired in the proposed transaction by the 
Registrant pursuant to the laws of the 
jurisdiction in which the Registrant is 
incorporated or organized including, where 
applicable, the rules of any stock exchange in 
such jurisdiction upon which the Registrant 
has any class of securities listed, or has 
applied for such listing.

In the case of a business combination, the 
prospectus shall consist of the entire 
disclosure document or documents required 
to be delivered to holders of securities whose 
votes are being solicited in connection with 
the proposed business combination pursuant 
to the laws of the jurisdiction(s) governing 
such solicitation including, where applicable, 
the rules of any stock exchange in such 
jurisdictions upon which tne securities of the 
participating companies are listed, or 
application for listing has been made.

In all other cases, the prospectus shall 
include the entire discli. sure document or 
documents required to be deliv*- ed to



F e d e ra l R e g is te r  /  V ol. 55 , N o . 2 1 3  /  F r id a y , N o v e m b e r 2, 1 9 9 0  /  P ro p o se d  R u les 4 6 3 4 5

offerees or purchasers by the Registrant in 
connection with the transaction pursuant to 
the laws of the principal jurisdiction (or,! if the 
offering is not being made 
contemporaneously in Canada, pursuant to 
such laws as if the offering were made in 
Canada) including, where applicable, the 
rules of any stock exchange in such 
jurisdiction upon which the Registrant has 
any class of securities listed, or has applied 
for such listing. Except as noted hereinafter, 
such disclosure document(s) shall be 
prepared in accordance with the disclosure 
requirements of such jurisdiction as 
interpreted and applied by the securities 
commission or other regulatory authority in 
such jurisdiction.

The prospectus used in the United States 
shall contain additional information and 
legends required by this Form. It need not 

' include any documents incorporated by 
reference into home jurisdiction disclosure 
document(s) and not required to be delivered 
to offerees or purchasers or securities being 
solicited (in the case of a business 
combinations) pursuant to the laws of the 
principal jurisdiction. If any part of the 
document(s) to be delivered to offerees or 
purchasers is in a language other than 
English, it shall be accompanied by a 
translation in the English language.

Notwithstanding the foregoing, the 
prospectus used in the United States need not 
contain any disclosure applicable solely to 
Canadian offerees o f purchasers that would 
not be material to offerees or purchasers in 
the United States, including, without 
limitation, (i) any Canadian "red herring” 
legend; (ii) any discussion of Canadian tax 
considerations other than those material to 
U.S. offerees or purchasers; (iii) the names of 
any Canadian underwriters not acting as 
underwriters in the United States or a 
description of the Canadian plan of 
distribution (except to the extent necessary 
tc describe the material facts of the U.S. plan 
of distribution); (iv) any description of 
offerees' or purchasers’ statutory rights under 
applicable Canadian, provincial or territorial 
securities legislation (except to the extent 
such rights are available to U.S. offerees or 
purchasers); or (v) certificates of the issuer or 
any underwriter.

I t e m  2 .  A d d i t i o n a l  I n f o r m a t i o n

The following information also shall be 
provided to offerees as part of the prospectus.

Fin ancial Statements.
Fin ancial statements included in the home 

jurisdiction document should be 
supplem ented to the extent necessary to 
satisfy th e requirements of Item 18 of Form 
20-F under the Exchange Act.

I t e m  3 .  I n f o r m a t i o n a l  L e g e n d s

The following legends, to the extent 
applicable, shall appear on the outside fron 
cover page of the prospectus (or on a sticke 
thereto) in bold-face roman type at least as 
u^h as ten-point modern type and at least 
two points leaded:

T his offering is made by a foreign issuer 
■at is permitted, under a multi jurisdictional 

disclosure system adopted by the United 
'ates, to prepare this prospectus in 

accord ance with the disclosure requirements

of its home country. Prospective investors 
should be aware that such requirements are 
different from those of the United States. 
Financial statements included or 
incorporated herein, if any, have not been 
prepared in accordance with United States 
generally accepted accounting principles and 
thus may not be comparable to financial 
statements of United States companies."

“Prospective investors should be aware 
that the acquisition of the securities 
described herein may have tax consequences 
both in the United States and in the home 
country of the Registrant. Such consequences 
for investors who are resident in, or citizens 
of, the United States may not be described 
fully herein.”

"The enforcement by investors of civil 
liabilities under the federal securities laws 
may be affected adversely by the fact that 
the Registrant is incorporated or organized 
under the laws of a foreign country, that 
some or all of its officers and directors may 
be residents of a foreign country, that some 
or all of the underwriters or experts named in 
the registration statement may be residents of 
a foreign country, and that all or a substantial 
portion of the assets of the Registrant and 
said persons may be located outside the 
United States.”

“These Securities have not been Approved 
or Disapproved by the Securities and 
Exchange Commission nor has the 
Commission Passed upon the A ccuracy or 
Adequacy o f this Prospectus. Any 
Representation to the Contrary is a Criminal 
O ffense.”

The following legend shall appear in the 
manner noted above in any prospectus 
relating to an exchange offer.

“Prospective investors should be aware 
that, during the period of the exchange offer, 
the Registrant or its affiliates, directly or 
indirectly, may bid for or make purchases of 
the securities to be distributed, certain 
related securities of the Registrant, the 
securities to be exchanged or certain related 
securities of the issuer, as permitted by 
applicable Canadian laws or provincial laws 
or regulations.”

Any prospectus to be used before the 
effective date of the registration statement 
shall contain, on the outside front cover page 
(or on a sticker thereto) the following 
statement printed in red ink in type as large 
as that generally used in the body of the 
prospectus:

"Information contained herein is subject to 
completion Or amendment. A registration 
statement relating to these securities has 
been filed with the Securities and Exchange 
Commission. These securities may not be' 
sold nor may offers to buy be accepted prior 
to the time the registration statement 
becomes effective. This prospectus shall not 
constitute an offer to sell or die solicitation of 
an offer to buy nor shall there be any sale of 
these securities in any State in which such 
offer, solicitation or sale would be unlawful 
prior to registration or qualification under the 
securities laws of any such State.”

The Registrant should also include in the 
prospectus any legend or information 
required by the laws of any jurisdiction in 
which the securities are to be offered.

Item 4. Lis t o f Documents Filed with the 
Commission

There shall be set forth in or attached to 
the prospectus a list of all documents filed 
with the Commission as part of the 
registration statement.

Part II— Information Not Required To Be 
Delivered to Offerees or Purchasers

Provide a brief description of the 
indemnification provisions relating to 
directors, officers and controlling persons of 
the Registrant against liability arising under 
the Securities Act (including any provision of 
the underwriting agreement which relates to 
indemnification of the underwriter or its 
controlling persons by the Registrant against 
such liabilities where a director, officer or 
controlling person of the Registrant is such an 
underwriter or controlling person thereof or a 
member of any firm which is such an 
underwriter), together with a statement in 
substantially the following form:

Insofar as indemnification for liabilities 
arising under the Securities Act of 1933 may 
be permitted to directors, officers or persons 
controlling the Registrant pursuant to the 
foregoing provisions, the Registrant has been 
informed that in the opinion of the U.S. 
Securities and Exchange Commission such 
indemnification is against public policy as 
expressed in the Act and is therefore 
unenforceable.

The exhibits specified below shall be filed 
es part of the registration statement. Exhibits 
shall be appropriately lettered or numbered 
for convenient reference.

(1) In the case of an exchange offer or 
business combination, any reports or 
information that, in accordance with the 
requirements of the home jurisdiction of the 
subject issuer or, in the case of a business 
combination, in accordance with the 
requirements of the home jurisdiction(s) of 
companies involved in the transaction other 
than the Registrant, must be made publicly 
available by the Registrant in connection 
with the transaction.

(2) In the case of an exchange offer or a 
business combination, a copy of any 
agreement relating to the proposed 
acquisition or business combination, as 
applicable.

(3) In all other cases, any reports or 
information that in accordance with the 
requirements of the principal jurisdiction 
must be made publicly available in 
connection with the offering (or, if the 
offering is not being made 
contemporaneously in Canada, the reports or 
information that would be required to,be 
made publicly available by the principal 
jurisdiction if the offering were made in 
Canada).

(4) Copies of any documents incorporated 
by reference into, or filed with the principal 
jurisdiction or any other regulatory authority 
concurrently with, the prospectus.

(5) If any accountant, engineer or appraiser, 
or any person whose profession gives 
authority to a statement made by him, is 
named as having prepared or certified any 
part of the offering document, or is named as 
having prepared or certified a report or
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valuation for use in connection with the 
offering document, the written consent of 
such person.

If any such person is named as having 
prepared or certified any other report or 
valuation (other than a public official 
document or statement) which is used in 
connection with the registration statement, 
but is not named as having prepared or 
certified such report or valuation for use in 
connection with the registration statement, 
the written consent of such person, unless the 
Commission dispenses with such filing as 
impracticable or as involving undue hardship 
in accordance with Rule 437.

Any other consent required by Rule 436 or 
436. Every amendment relating to a certified 
financial statement shall include the consent 
of the certifying accountant to the use of his 
certificate in connection with the amended 
financial statements in the registration 
statement or prospectus and to being named 
as having certified such financial statements.

Note: The consents required by this item 
shall specifically indicate consent regarding 
use of the report or valuation in the 
registration statement filed in the United 
States.

(6) If any name is signed to the registration 
statement or amendment pursuant to power 
of attorney, manually signed copies of such 
power of attorney and, if the name of any 
officer signing on behalf of the Registrant is 
signed pursuant to a power of attorney, 
certified copies of a resolution of the 
Registrant's board of directors or similar 
governing body authorizing such signature.

(7) A copy of any indenture relating to the 
registered securities and, if such indenture is 
to be qualified under the Trust Indenture A ct 
a cross-reference sheet to the location in the 
indenture of information included pursuant to 
Sections 310-318(a) of the Trust Indenture 
Act and a table of contents and, if any such 
indenture is to be qualified under the Trust 
Indenture Act, the statement of eligibility of 
the trustee on Form T - l  and, if applicable, for 
individual trustee(s) on Form T - Î

(8) If debt securities are to be registered 
and an exemption from the U.S. trustee 
provisions of Section 310(a) of the Trust 
Indenture Act is sought pursuant to General 
Instruction III.B. or has been sought with 
respect to the securities to be registered, the 
information specified in Items 4, 5,6, 7, and 8 
(if applicable) of Form T-5, or any Form T-5 
filed with the Commission not more than one 
year prior to the date of this filing, provided 
that such Form T-5 may be incorporated by 
reference.

Part III—Undertaking and Consent to Service 
of Process

1. Undertaking
Registrant undertakes to make available, in 

person or by telephone, representatives to 
respond to inquiries made by the Commission 
staff, and to furnish promptly, when 
requested to do so by the Commission staff, 
information relating to the securities 
registered pursuant to Form F-10 or to 
transactions in said securities.

2. Consent to Service o f Process
(a) At the time of filing Form F-10, the 

Registrant shall furnish to the Commission on 
Form F-X  a written irrevocable consent and 
power of attorney which designates an agent 
upon whom may be served any process, 
pleadings, subpoenas, or other papers in 
connection with:

(1) any investigation or administrative 
proceeding conducted by the Commission; 
and

(2) any civil suit or action brought against 
the Registrant or to which the Registrant has 
been joined as defendant or respondent, in 
any appropriate court in any place subject to 
the jurisdiction of any state or of the United 
States or of the District of Columbia or Puerto 
Rico,
where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns any offering made or purported to 
be made in connection with the securities 
registered on Form F-10 or any purchases or 
sales of any security in connection therewith, 
and stipulates and agrees that any such civil 
suit or action or administrative proceeding 
may be commenced by the service of process 
upon, and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be as valid and binding as if due personal 
service thereof had been made.

(b) At the time of filing Form F-10, any 
trustee for which an exemption pursuant to 
Rule 4d -l under the Trust Indenture Act is 
being applied by virtue of filing this Form 
shall furnish to the Commission on Form F-X  
a written irrevocable consent and power of 
attorney which designates an agent upon 
whom may be served any process, pleadings, 
subpoenas, or other papers in connection 
with:

(1) any investigation or administrative 
proceeding conducted by the Commission; 
and

(2) any civil suit or action brought against 
the trustee or to which the trustee has been 
joined as defendant or respondent, in any 
appropriate court in any place subject to the 
jurisdiction o f any state or of the United 
States, or of the District of Columbia or 
Puerto Rico,
where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns the securities in connection with 
which the trustee acts as trustee pursuant to 
an exemption under Rule 4d -l under the 
Trust Indenture Act and stipulates and agrees 
that any such civil suit or action or 
administrative proceeding may be 
commenced by the.service of process upon, 
and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be as valid and binding as if due personal 
service thereof had been made.
Signatures

Pursuant to the requirements of the 
Securities Act, the Registrant certifies that it 
has reasonable grounds to believe that it 
meets all of the requirements for filing on

Form F-10 and has duly caused this 
registration statement to be signed on its 
behalf by the undersigned, thereunto duly
authorized, in the City o f__________ , State
(Province or Territory) o f__________ , on

, 19______ _
Registrant---------------------------------------------  —
By (Signature and Title)----------------------------—

Pursuant to the requirements of the 
Securities Act, this registration statement has 
been signed by the following persons in the 
capacities and on the dates indicated.
(Signature) --------------------------------------------—
(Name and Title)-------------------------------------- -
(Date)-------------------------------------------------------
Instructions

A. The registration statement shall be 
signed by the Registrant, its principal 
executive officer or officers, its principal 
financial officer, its controller or principal 
accounting officer, at least a majority of the 
board of directors or persons performing 
similar functions and its authorized 
representative in the United States. Where 
the Registrant is a limited partnership, the 
registration statement shall be signed by a 
majority of the board of directors of any 
corporate general partner signing the 
registration statement.

B. The name of each person who signs the 
registration statement shall be typed or 
printed beneath his signature. Any person 
who occupies more than one of the specified 
positions shall indicate each capacity in 
which the registration statement is signed.

C. If the securities to be offered are those 
of a corporation not yet in existence at the 
time the registration statement is filed and 
which will be a party to a consolidation 
involving two or more existing corporations, 
then each such existing corporation shall be 
deemed a Registrant and shall be designated 
on the cover page of this Form, and the 
registration statement shall be signed by each 
such existing corporation and by the officers 
and directors of each such existing 
corporation as if each such existing 
corporation were the sole Registrant.

D. By signing this form, the Registrant 
consents without power of revocation that 
any administrative subpoena may be served, 
or any administrative proceeding, civil suit or 
civil action where the cause of action arises 
out of or relates to or concerns any offering 
made or purported to be made in connection 
with the securities registered pursuant to 
Form F-10 or any purchases or sales of any 
security in connection therewith, may be 
commenced against it in any administrative 
tribunal or in any appropriate court in any 
place subject to the jurisdiction of any state 
or of the United States of the District of 
Columbia or Puerto Rico by service of said 
subpoena or process upon the Registrant's 
designated agent.
U.S. Securities and Exchange Commission, 
Washington, D.C. 20549
OMB Approval
OMB Number 3235-040L 
Expires: Approval Pending 
Estimated average burden hours per 

response—2.0
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Form 40-F 
[Check one]

| ] Registration Statement Pursuant to 
Section 12 of the Securities Exchange Act 
of 1934 

or
| j Annual Report Pursuant to Section 13(a) 

or 15(d) of the Securities Exchange Ace of 
1934
For the Fiscal year ended._________
Commission File Number__________

(Exact name of Registrant as specified in its 
charter)

(Translation of Registrant’s name into English 
(if applicable))

(Province or other jurisdiction of 
incorporation or organization)

(Primary Standard Industrial Classification 
Code Number (if applicable))

(LR.S. Employer Identification Number (if 
applicable))

(Address and telephone number of 
Registrant’s principal executive offices)

(Name, address (including zip code) and 
telephone number (including area code) of 
agent for service)

Securities registered or to be registered 
pursuant to Section 12(b) of the Act.

Title of each class

Name of each exchange on which 
registered

Securities registered or to be registered 
pursuant to Section 12(g) of the A ct

(Title of Class)

(Title of Class)
Securities for which there is a reporting 

obligation pursuant to Section 15(d) of the 
Act.

(Title of Class)
Indicate the number of outstanding shares 

of each of the issuer’s classes of capital or 
common stock as of the close of the period 
covered by the annual report

Indicate by check mark whether the 
Registrant by filing the information contained 
in this Form is also thereby furnishing the 
information to the Commission pursuant to 
Rule 12g3-2(b) under the Securities Exchange 
Act of 1934 (the “Exchange Act”). If ”Yes” is 
îîa d ^  'n^ cate die file number assigned to 
ttie Registrant in connection with such Rule.

Yes---------------_  82- ____________
No___
Indicate by check mark whether the 

egistrant (1 ) has filed all reports required to 
oe filed by Section 13 or 15(d) of the 
securities Exchange Act of 1934 during the 

* l8 12 mont^8 l° r f°r such shorter 
Period that the Registrant was required to file 
ucn reports) and (2) has been subject to such 

«ling requirements for the past 90 days.

Yes______ No______

GENERAL INSTRUCTIONS 

A. Rules As To Use of Form 40-F
(1) Form 40-F may be used to file reports 

with die Commission pursuant to Section 
15(d) of the Securities Exchange Act of 1934 
(the “Exchange Act") and Rule 15d-4 (17 CFR 
§ 240.15d~4) thereunder by Registrants that 
are subject to the reporting requirements of 
that Section solely by reason of their having 
filed a registration statement on Forra F-7, F -  
8, F-9 or F-10 under the Securities Act of 1933 
(the “Securities Act”).

(2) Form 40-F may be used to register 
securities with the Commission pursuant to 
Section 12(b) or 12(g) of the Exchange Act, to 
file reports with the Commission pursuant to 
Section 13(a) of the Exchange Act and Rule 
13a-3 (17 CFR § 240.13a-3) thereunder, and to 
file reports with the Commission pursuant to 
Section 15(d) of the Exchange Act if: (i) the 
Registrant is incorporated or organized under 
the laws of Canada or any Canadian 
province or territory; (ii) the Registrant is a 
foreign private issuer or a crown corporation; 
(iii) the Registrant has been subject to the 
periodic reporting requirements of any 
securities commission or equivalent 
regulatory authority in Canada for a  period of 
at least 38 calendar months immediately 
preceding the filing of this Form and be 
currently in compliance with such 
obligations; (iv) the aggregate market value of 
the outstanding equity shares of such 
Registrant is: (a) (CN) $180 million or more if 
a report or registration statement filed on this 
Form relates to convertible securities of a 
Form F-9-eligible issuer that would be 
eligible for registration under the Securities 
Act on Form F-9; or (b) (CN) $360 million or 
more in the case of all other reporting 
requirements; provided, however, that no 
market value threshold need be satisfied in 
connection with non-convertible securities 
eligible for registration on Form F-0; and (v) 
the aggregate market value of the public float 
of such equity shares is (CN) $75 million or 
more; provided, however, that no market 
value threshold need be satisfied in 
connection with non-convertible securities 
eligible for registration on Form F-9.

Instructions
1. For purposes of this Form, “foreign 

private issuer” shall be construed in 
accordance with Rule 405 under the 
Securities A ct

2. For purposes of this Form, the term 
“crown corporation” shall mean a 
corporation all of whose common shares or 
comparable equity is owned directly or 
indirectly by the government of Canada or a 
province or territory of Canada.

3. For purposes of this Form, the “public 
float” of specified securities shall mean only 
such securities held by persons other than 
affiliates of the issuer.

4. For purposes o f this Form, ’’affiliate" 
shall mean any person who beneficially 
owns, directly or indirectly, or exercises 
control or direction over, more than 10 
percent of the outstanding equity shares of 
the Registrant The determination of affiliates 
shall be made as of the end of the 
Registrant’s most recent completed fiscal 
year.

5. For purposes of this Form, “equity 
shares” shall mean common shares, non
voting equity shares and subordinate or 
restricted voting equity shares, but shall not 
include preferred shares.

6. For purposes of this Form, the market 
value of the Registrant's outstanding equity 
shares (whether or not held by affiliates) 
shall be computed by use of the price at 
which the shares were last sold, or the 
average of the bid and asked prices of such 
shares, in the principal market for such 
shares as of a date within 60 days prior to the 
date of filing.

(3) If the Registrant is a successor 
registrant subsisting after a business 
combination, it shall be deemed to meet the 
requirements of A.(2)(iii) above if: (1) the time 
the successor registrant has been subject to 
the continuous disclosure requirements of 
any securities commission or equivalent 
regulatory authority in Canada, when added 
separately to the time each predecessor had 
been subject to such requirements at the time 
of the business combination, hr each case 
equals at least 36 calendar months, provided, 
however, that the reporting history of the 
successor registrant and any predecessor 
whose assets and income, respectively, 
would contribute less than 20 percent of the 
total assets and income from continuing 
operations before income taxes, 
extraordinary items and cumulative effect of 
a change in accounting principles of the 
successor registrant, as measured based on 
pro forma combination of the participating 
companies’ most recently completed fiscal 
years immediately prior to the business 
combination, need not be combined for 
purposes of satisfying such 36-month 
reporting requirement and (2) the successor 
registrant has been subject to such 
continuous disclosure requirements since the 
business combination, and is currently in 
compliance with its obligations thereunder.

(4) This Form shall not be used if the 
Registrant is registered or required to register 
under the Investment Company Act of 1940.

(5) An annual report on this Form or any 
amendment thereto shall be filed the same 
day the information included therein is due to 
be filed with the securities commission or 
equivalent regulatory authority of the 
jurisdiction of incorporation of the Registrant.

(6) Registrants registering securities on this 
Form, mid Registrants filing annual reports on 
this Form who have not previously filed a 
Form F-X  (17 CFR §§ 239.41, 249.50) in the 
class of securities in relation to which the 
obligation to file this report arises, shall file a 
Form F-X  with the Commission together with 
this Form.

(7) Any change to the name or address of a 
Registrant's agent for service shall be 
communicated promptly in writing to the 
Commission, referencing the file number of 
the Registrant.

B. Information To Be Filed on this Form
(1) Except as hereinafter noted, Registrants 

registering securities under Section 12 shall 
file with the Commission on this Form ell 
information material to an investment 
decision that the Registrant, since the 
beginning of its last full fiscal year: (i) made
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or was required to make public pursuant to 
the law of the jurisdiction of its domicile or in 
which it is incorporated or organized, (ii) filed 
or was required to file with a stock exchange 
on which its securities are traded and which 
was made public by such exchange, or (iii) 
distributed or was required to distribute to its 
securityholders. A list of all documents Hied 
with the Commission as a part of the 
registration statem ent shall be set forth in or 
attached to the Form.

(2) Unless otherwise furnished in 
information provided pursuant to General 
Instruction B .(l), all registration statements 
on this Form shall include a brief description 
of the securities to be registered based on the 
requirements of Item 202 of Regulation S -K  
under the Securities A c t

(3) Registrants reporting pursuant to 
Section 13(a) or 15(d) of the Exchange Act 
should file under cover of this Form the 
annual information form required under 
Canadian law. All other information material 
to an investment decision that a Registrant (i) 
makes or is required to make public pursuant 
to the law of the jurisdiction of its domicile, 
(ii) files or is required to file with a stock 
exchange on which its securities are traded 
or (iii) distributes or is required to distribute 
to its securityholders shall be Hied by 
Registrants under cover of Form 6-K.

(4) Registration statem ents and annual 
reports shall be in the English language. If 
any exhibit or any other paper or document 
filed with a registration statem ent or annual 
report on this Form is in a language other 
than English, it shall be accompanied by a 
summary, version or translation in the 
English language.

(5) If a report filed on this Form 
incorporates by reference any information 
not previously filed with the Commission, 
such information must be attached as an 
exhibit and filed with this Form.

C. Compliance with Auditor Independence 
and Reconciliation Requirements

(1) The Commission's rules on auditor 
independence, as codified in Section 600 of 
the Codification of Financial Reporting 
Policies, apply to auditor reports on all 
financial statem ents that are included in this 
registration statement, except that such rules 
do not apply with respect to periods prior to 
the most recent fiscal year for which 
financial statem ents are included in the 
registration statem ent under the Securities 
A ct filed by the issuer on Form F-7, Form F-8, 
Form F-9 or Form F-10 or under the Exchange 
A ct filed by the issuer on Form 40-F. 
Notwithstanding the exception in the 
previous sentence, such rules do apply with 
respect to any periods prior to the most 
recent fiscal year if the issuer previously was 
required to file with the Commission a report 
or registration statem ent containing an audit 
report on financial statem ents for such prior 
periods as to which the Commission’s rules 
on auditor independence applied.

(2) Registrants reporting on this Form 
pursuant to the provisions of Section 13(a) or 
15(d) of the Exchange Act shall, when filing 
with the Commission any annual report 
required by any Canadian federal and/or 
provincial or territorial securities commission 
or equivalent agency, additionally furnish

financial statements in the form required by 
Item 17 of Form 20-F under the Exchange Act 
(17 CFR $ 249.220f) unless this Form is Bled 
with respect to securities that would be 
eligible for registration under the Securities 
Act on Form F-9, in which case no such 
financial statements are required, or unless 
this Form is Hied with respect to a reporting 
obligation under Section 15(d) that arose 
solely as a result of a filing made on Form F - 
7, F-8 or F-9, in which case no such financial 
statements are required.

D. Application o f General Rules and 
Regulations

(1) Rules 12b -2 ,12b-5 ,12b-10,12b-ll, 12b- 
1 2 ,12b-13,12b-14,12b-21,12b-22,12b-23, 
12b-25,12b-33 and 12b-37 under the 
Exchange Act shall not apply to filings on 
this Form. The rules and regulations 
applicable in the home jurisdiction regarding 
the form and method of preparation of 
disclosure documents shall apply to filings on 
this Form. Exchange Act rules and 
regulations other than Rules 12b-2,12b-5, 
12b-10,12b-ll, 12b-12,12b-13,12b-14,12b- 
2 1 ,12b-22,12b-23,12b-25,12b-33 and 12b-37 
shall apply to filings on this Form unless 
specifically excluded in this Form. A 
registration statement on this Form shall be 
deemed to be filed on the proper form unless 
objection to the Form is made by the 
Commission prior to the effective date.

(2) A  registration statem ent filed pursuant 
to Section 12 of the Exchange A ct on this 
Form shall becom e effective in accordance 
with Section 12(d) and Rule 12b-6 or Section 
12(g)(1) of such Act, as applicable.

(3) In accordance with Rule 0-10 under the 
Exchange Act, at the time of filing a 
registration statement pursuant to Section 12 
on this Form, the Registrant shall pay to the 
Commission in U.S. dollars a fee in the 
amount specified in Rule 12b-7 or Rule 13a-l 
under the Exchange Act, as applicable.

(4) Rule 12b-20, which provides that in 
addition to the information expressly 
required to be included in a statem ent or 
report, there shall be added such further 
m aterial information, if any, as may be 
necessary to make the required statements, in 
light of the circum stances under which they 
are made, not misleading, shall apply to 
filings on this Form.

(5) Pursuant to Rule 12b-15, all 
amendments to this Form shall be filed under 
cover of Form 8.

(6) Three copies of the complete 
registration statem ent or report, including 
exhibits, shall be filed with the Commission 
at its principal office. Each copy shall be 
bound, stapled, or otherwise compiled in one 
or more parts, without stiff covers. The 
binding shall be made on the side or stitching 
margin in such manner as to leave the 
reading matter legible. Three additional 
copies of the registration statem ent or report, 
similarly bound, also shall be filed. No 
exhibits are required to accompany such 
additional copies.

(7) At least one copy of every registration 
statement or report filed on this Form shall be 
signed manually by an authorized officer of 
the Registrant. Unsigned copies shall be 
conformed.

(8) If any accountant, engineer or appraiser, 
or any person whose profession gives

authority to a statement made by him, is 
named as having prepared or certified any 
part of the registration statement or annual 
report, or is named as having prepared or 
certified a report or valuation for use in 
connection with the registration statement or 
annual report, the written consent of such 
person shall be filed.

If any person is named as having prepared 
or certified any other report or valuation 
(other than a public official document or 
statement) which is used in connection with 
the registration statement or annual report, 
but is not named as having prepared or 
certified such report or valuation for use in 
connection with the registration statement or 
annual report, the written consent of such 
person also shall be filed unless the 
Commission dispenses with such filing as 
impracticable or as involving undue hardship.

Any other consent required by Rule 12b—36 
also shall be filed. Every amendment relating 
to a certified financial statement shall include 
the consent of the certifying accountant to the 
use of such accountant's certificate in 
connection with the amended financial 
statements in the registration statement or 
annual report and to being named as having 
certified such financial statements.

Note; The consents required by this item 
shall specifically indicate consent regarding 
use of the report or valuation in the 
registration statem ent filed in the United 
States.
Undertaking and consent to service of 
process

1. Undertaking
Registrant undertakes to make available, in 

person or by telephone, representatives to 
respond to inquiries made by the Commission 
staff, and to furnish promptly, when 
requested to do so by the Commission staff, 
information relating to: the securities 
registered pursuant to Form 40-F; the 
securities in relation to which the obligation 
to file an annual report on Form 40-F arises 
(unless the Registrant has previously filed 
Form F-X  for such purposes); or transactions 
in said securities.

2. Consent to Service o f Process
At the time of filing Form 40-F, the 

Registrant shall furnish to the Commission on 
Form F-X  a written irrevocable consent and 
power of attorney which designates an agent 
upon whom may be served any process, 
pleadings, subpoenas, or other papers in 
connection with

(1) any investigation or administrative 
proceeding conducted by the Commission; 
and

(2) any civil suit or action brought against 
the Registrant or to which the Registrant has 
been joined as defendant or respondent, in 
any appropriate court in any place subject to 
the jurisdiction of any state or of thé United 
States or of the District of Columbia or Puerto 
Rico,
where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns the securities registered pursuant to 
Form 40-F or transactions in said securities, 
the securities in relation to which the 
obligation to file an annual report on Form
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40-F arises or transactions in said securities 
(unless the Registrant has previously filed 
Form F-X  for such purpose), and stipulates 
and agrees that any such civil suit or action 
or administrative proceeding may be 
commenced by the service of process upon, 
and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be as valid and binding as if due personal 
service thereof had been made.
Signatures

Pursuant to the requirements of the 
Exchange Act, the Registrant certifies that it 
meets all of the requirements for filing on 
Form 40-F and has duly caused this 
registration statement [annual report] to be 
signed on its behalf by the undersigned, 
thereto duly authorized.
Registrant--------------------------------------------------
By (Signature and Title)-------------------------------
Date ------------------------------- -------------------------

Instructions
A. The name and title of the officer who 

signs the registration statement shall be 
typed or printed beneath such person's 
signature. Any such person who occupies 
more than one position shall indicate each 
capacity in which the registration statement 
is signed,

B. By signing this form, the Registrant 
consents without power of revocation that 
any administrative subpoena may be served, 
or any administrative proceeding, dvil suit or 
civil action where the cause of action arises 
out of or relates to or concerns any purchases 
or sales of any security registered pursuant to 
Form 40-F on the securities in relation to 
which the obligation to file an annual report 
on Form 40-F arises, or transactions in said 
securities, may be commenced against it in 
any administrative tribunal or in any 
appropriate court in any place subject to the 
jurisdiction of any state or of the United 
States or of the District of Columbia or Puerto 
Rico by service of said subpoena or process 
upon the Registrant's designated agent.
U.S. Securities and Exchange Commission, 

Washington, D.C. 20549
Form F-X
0MB Approval

OMB Number: 3235-0379
Expires: Approval Pending
Estimated average burden hours per 

response.. 2.0
Appointment of Agent for Service of Process 
by Issuers Registering Securities on Forms F -  
7, F-8, F-0 or F-10, or Registering S e cu rities  
or Filing Annual Reports on Form 40-F, or by  
Any Person Filing Tender Offer Documents 
on Schedules 13E-4F, 14D-1F or 14D-9F, or 
by Any Trustee for Which an Exemption 
Pursuant to Rule 4d—1  Under the Trust 
Indenture Act of 1939 has Been Applied

General Instructions
I. Form F-X  shall be filed with the 

Commission: (a) by any issuer registering 
securities on Forms F-7, F-8, F-9  or F-10 
under the Securities Act of 1933; (b) by any 
issuer registering securities on Form 40-F 
under the Securities Exchange Act of 1934; (c)

by any issuer filing an annual report on Form 
40-F, if it has not previously filed a Form F-X  
in connection with the class of securities in 
relation to which the obligation to file a 
report on Form 40-F arises; (d) by any issuer 
or other person filing tender offer documents 
on Schedules 13E-4F, 14D-1F or 14D-9F 
under the Securities Exchange AGt of 1934; 
and (e) by any trustee for which an 
exemption from the requirements of Section 
310(a)(1) of the Trust Indenture Act of 1939 
has been applied pursuant to Rule 4d -l 
thereunder.

II. Form F-X  shall be filed in duplicate 
original.

1. Name of issuer or person filing (“Filer”):

2. This is [check one]
[ ] an original filing for the Filer 
[ j an amended filing for the Filer

3. The Filer is incorporated or organized 
under the laws of (Name of the jurisdiction 
under whose laws the issuer is organized or
incorporated)____________and has its
principal place of business at (Address in full 
and telephone number)

4. The Filer designates and appoints (Name 
of United States person serving as agent)
________ ( “A gent”) located at (Address in full
in the United S tates and telephone number)

as the agent of the Filer upon whom may be 
served any process, pleadings, subpoenas, or 
other papers in

(a) any investigation or administrative 
proceeding conducted by the Commission; 
and

(b) any civil suit or action bought against 
the Filer or to which the Filer has been joined 
as defendant or respondent, in any 
appropriate court in any place subject to the 
jurisdiction of any state or of the United 
States or of the District of Columbia or Puerto 
Rico,
where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns (i) any offering made or purported 
to be made in connection with the securities 
registered by the Filer on Form (Name of
form)__________ on (Date) _______ or any
purchases or sales of any security in 
connection therewith; (ii) the securities in 
relation to which the obligation to file an 
annual report on Form 40-F arises, or any 
purchases or sales of such securities; (iii) any 
tender offer for the securities of a Canadian 
issuer with respect to which filings are made 
with the Commission on Schedules 13E-4F, 
14D-1F or 14D-9F; or (iv) the securities in 
relation to which the Flier acts as trustee 
pursuant to an exemption under Rule 4 d -l 
under the Trust Indenture Act of 1939. The 
Filer stipulates and agrees that any such civil 
suit or action or administrative proceeding 
may be commenced by the service of process 
upon, and that service of an administrative 
subpoena shall be effected by service upon 
such agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be valid and binding as if personal service 
thereof had been made

5. The Filer stipulates and agrees to 
appoint a successor agent for service of

process and file an amended Form F-X  if the 
Filer discharges the Agent or the Agent is 
unwilling or unable to accept service on 
behalf of the Filer. The Filer further 
undertakes to advise the Commission 
promptly m writing of any change to the 
Agent's name or address.

The Filer certifies that it has duly caused 
this power of attorney, consent, stipulation 
and agreement to be signed on its behalf by 
the undersigned, thereunto duly authorized,
in the City o f__________ Province (or State
o f)__________ th is__________ day of
__________ 19____ A.D___________

Filer:
By (Signature and Title)

This statement has been signed by the 
following persons in the capacities and on the 
dates indicated.
(Signature) --------------------- -------------------------
(Title)--------------------------------------------------------
(Date)--------------------------------------------------------

Instructions
1. The power of attorney, consent, 

stipulation and agreement shall be signed by 
the Filer and its authorized Agent in the 
United States.

2. The name of each person who signs Form 
F-X  shall be typed or printed beneath such 
person’s signature. Any person who occupies 
more than one of the specified positions shall 
indicate each capacity in which such person 
signs Form F-X. Each copy shall be manually 
signed. If any name is signed pursuant to a 
board resolution, a certified copy of the 
resolution shall be filed with each copy of 
Form F-X. If any name is signed pursuant to
a power of attorney, a manually signed copy 
of the power of attorney shall be filed with 
each copy of Form F-X.
U.S. Securities and Exchange Commission, 
Washington, DC 20549 
OMB Approval 

OMB Number 3235-0384 
Expires: Approval Pending 
Estimated average burden hours per 

response, 2.0

Form T-5

Application for Exemption Pursuant to Rule 
4d -l Under the Trust Indenture Act of 1939

(Name o f Applicant}

(Translation of Applicant's name into English 
(if applicable)

(Jurisdiction o f incorporation)

(Address and telephone number of 
Applicant’s  principal executive offices)

(Name, address (including zip code) and 
telephone number (including area code) of 
Applicant’s agent for service)

(Exact name o f Trustee as specified in its 
charter)

(Translation o f Trustee’s name into English (if 
applicable))

(Jurisdiction of incorporation)
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(Address and telephone number of Trustee’s 
principal executive offices)

(Name, address (including zip code) and 
telephone number (including area code) of 
Trustee’s agent for service)
General Instructions

1. Rule as to Use of Form t-5. Form t-5 
shall be used for applications for exemption 
filed pursuant to Rule 4d -l under the Trust 
Indenture Act of 1939 (the “Act”) (17 CFR
§ 260.4d-l], except those filed pursuant to 
subparagraph (b) of Rule 4d-2 [17 CFR 
§ 260.4d-2).

2. General Rules and Regulations. The 
General Rules and Regulations under the Act 
contain provisions governing applications on 
this Form. Attention is particularly directed 
to Rules 4d -l through 4d-6 under Section 
304(d) of thé Act (17 CFR §§ 20O.4d-l through 
260.4d-6).

3. Incorporation by Reference. Attention is 
directed to Rules 7a-28 through 7a-32 (17 
CFR §§ 260.7a-28 through 2B0.7a-32), 
inclusive, regarding incorporation by 
reference. In addition to matters which may 
be incorporated by reference pursuant to 
Rules 7a-28 (17 CFR § 20O.7a-28) and 7a-29 
(17 CFR § 260.7a-29)) the applicant may 
incorporate by reference, by answer to any 
item of the form, any item or items of a 
registration statement, or application for 
qualification of an indenture, filed with the 
Commission.

4. Change of Agent’s Name or Address. The 
applicant should promptly inform the 
Commission in writing of any change to the 
name or address of the applicant's agent for 
service.

Item 1: Specify which of Forms F-7, F-8, F -  
9 or F-10 the applicant is eligible to use.

Item 2: State whether the applicant expects 
to issue the securities that are the subject of 
this application within two years from the 
date of the application. If the securities that 
are the subject of this application are 
outstanding, a statement to that effect shall 
be made.

Item 3: Describe the securities that are the 
subject of the application and identify the 
indenture under which issued or to be issued.

Instructions
1. There shall be given such information as 

will indicate the type and general character 
of the securities. The applicant may provide a 
non-specific description of the securities, 
such as “unsecured debentures or notes.”

2. The application may relate to different 
types or classes of securities issued or to be 
issued under different indentures, but 
appropriate description should be given, such 
as: “unsecured debentures to be issued under 
an indenture between the applicant and 
trustee x,” and “mortgage bonds to be issued 
under an indenture and deed of trust between 
the applicant and trustee y.”

3. To the extent known at the time of 
application, indicate the date of maturity or, 
if the issue matures serially, a brief indication 
of the serial maturities, such as “maturing 
serially from 1990 to 1995;" if the payment of 
principal or interest is contingent, an 
appropriate indication of such contingency; a 
brief indication of the priority of issue and, if 
convertible or callable, a statement to that

effect If the securities are or will be secured 
by the mortgage or pledge of property, to the 
extent known, identify die property and 
indicate its general location.

Item 4: Indicate whether this application 
relates to securities issued or issuable under 
an indenture under which any other 
securities are outstanding. If any securities 
are outstanding under the indenture, 
appropriate details shall be given as to 
compliance with Rule 4d-4 [17 CFR § 260.4d-
4]-

Item 5: File the following information as to 
each trustee who proposes to serve as trustee 
with respect to the securities specified in the 
application:

(a) The name of the trustee and the address 
of its principal executive offices.

(b) The form and date of organization.
(c) The name and address of each 

examining or supervising authority to which 
it is subject.

(d) Whether it is authorized to exercise 
corporate trust powers.

(e) The amount of the combined capital and 
surplus of the trustee as of the end of its most 
recent fiscal year.

Item 6: Give a brief description of the 
nature and extent of supervision and 
examination of the trustee by regulatory 
authorities in the jurisdiction in which the 
trustee is organized and doing business.

Item 7: If the applicant does not desire an 
opportunity for a hearing it may include in 
the application the waiver and request 
provided for in Rule 4d-5 [17 CFR § 260.4d-5],

Item 8: Listing of Exhibits. List below all 
exhibits filed as a part of this application.
Undertaking and Consent to Service of 
Process

1. Undertaking.
The undersigned applicant undertakes that, 

if any indenture trustee is substituted for the 
indenture trustee identified in this 
application, such substitute trustee shall

(1) be a corporation or other person that is 
(i) organized and doing business under the 
laws of Canada or any province thereof; (ii) 
be authorized under such laws to exercise 
corporate trust powers; and (iii) be subject to 
supervision or examination by governmental 
authority; and

(2) consent to service of process to the 
extent prescribed in Rule 4d-6 [17 CFR
§ 260.4d -6].

2. Consent to Service o f Process.
At the time of filing Form T-5, any trustee 

for which an exemption pursuant to Rule 4d- 
1 under the Trust Indenture Act of 1939 is 
being applied by virtue of filing this Form 
shall furnish to the Commission on Form F-X  
a written irrevocable consent and power of 
attorney which designates'an agent upon 
whom may be served any process, pleadings, 
subpoenas, or other papers in connection 
with

(1) any investigation or administrative 
proceeding conducted by the Commission; 
and

(2) any civil suit or action brought against 
the trustee or to which the trustee has been 
joined as defendant or respondent, in any 
appropriate court in any place subject to the 
jurisdiction of any state or of the United 
States, or of the District of Columbia or 
Puerto Rico,

where the investigation, proceeding or cause 
of action arises out of or relates to or 
concerns the securities in connection with 
which the trustee acts as trustee pursuant to 
an exemption under Rule 4d -l under the 
Trust Indenture Act of 1939 and stipulates 
and agrees that any such civil suit or action 
or administrative proceeding may be 
commenced by the service of process upon, 
and that service of an administrative 
subpoena shall be effected by service upon, 
said agent for service of process, and that the 
service as aforesaid shall be taken and held 
in all courts and administrative tribunals to 
be as valid and binding as if due personal 
service thereof had been made.
Signature

The applicant,_______ a _________
organized and existing under the laws of
________ , has duly caused this application to
be signed on its behalf by the undersigned, 
thereunto duly authorized, all in the City of
______ _ and State (Province or Territory) of

, on the_____ :__day o f .________,
19________
(Applicant)—_______________________________
(Name and Title) By:_____ . —— ----------------

Instruction as to Signature: The name of 
each person signing the application shall be 
typed or printed beneath the signature.

Exhibits
Subject to rules permitting incorporation of 

exhibits by reference, the following exhibits 
are to be filed as part of the application. Such 
exhibits shall be appropriately lettered or 
numbered for convenient reference. Exhibits 
incorporated by reference may be referred to 
by the designation given in the previous 
filing. Where the exhibits are incorporated by 
reference, the reference shall be made in the 
list of exhibits called for under Item 8.

1. A copy of the articles of association of 
the trustee as now in effect.

2. A copy of the certificate of authority of 
the trustee to commence business, if not 
contained in the articles of association.

3. A copy of the authorization of the trustee 
to exercise corporate trust powers, if such 
authorization is not contained in the 
documents specified in paragraph (1) or (2) 
above.

4. A copy of the existing bylaws of the 
trustee, or instructions corresponding thereto.

5. A copy of each indenture to which 
reference is made in Item 3, if available at the 
time of application.

6. A copy of the latest report of condition, if 
any, of the trustee published pursuant to law 
or the requirements of its supervising or 
examining authority.

7. The consent of the trustee and power of 
attorney required by Rule 4d-6 [17 CFR 
§260.4d-6).

Appendix B—Securities and Exchange 
Commission Regulatory Flexibility Act 
Certification

I, Richard C. Breeden, Chairman of the 
Securities and Exchange Commission, hereby 
certify pursuant to 5 U.S.C. 605(b) that: 
proposed Forms F-7, F-8, F-9 and F-10 under 
the Securities Act of 1933 (the “Securities 
Act’’); proposed Form 40-F and proposed 
Schedules 14D-1F, 14D-0F and 13E-4F under
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the Securities Exchange Act of 1934 (the 
"Exchange Act”}; proposed Form T-5 under 
the Trust Indenture Act of 1939 (the “Trust 
Indenture Act”}; proposed Form F-X  under 
both the Securities Act and the Exchange 
Act; proposed Rule 467, proposed changes to 
Rules 158,175, 424 and 502, and proposed 
changes to Forms S-4, S-8, S -ll, F -l, F-2, F-3  
and F-4 under the Securities Act; proposed 
Rules 13a-3,13e-4(h), 14d-l(b), 14e-2(c), 15d- 
4, and 15d-5(c), proposed changes to Rules 
3al2-3(b), 3b-6,12g-3,12g3-2,13a-10,13a-16, 
15d-5(b), 15d-10 and.l5d-18, and proposed 
changes to Forms 20-F and 6-K under the 
Exchange Act; proposed Rules 4d~l through 
4d-6 and proposed changes to Rule 0-11 
under the Trust Indenture Act; proposed 
changes to Rule 3-01, 3-02, 3-12 and 3-19 
under Regulation S-X; proposed changes to 
Rule 30-1 of the Commission’s Rules 
Delegating Functions to Division Directors, 
Regional Administrators and the Secretary of 
the Commission; and proposed changes to 
Items 302, 402 and 404 under Regulation S-K, 
if promulgated, will not have a significant 
economic impact on a substantial number of 
small entities. The reasons for this 
certification are as follows;

The proposed rules, forms and schedules 
noted above are intended primarily to 
facilitate multijurisdictional and cross-border 
offerings of securities by Canadian issuers.
The resulting reduction in the expense, time 
and effort of making such offerings will 
benefit Canadian entities that issue 
securities, rather than U.S. entities. In 
connection with the multijurisdictional 
system, the Securities and Exchange 
Commission (the “Commission”) also is 
proposing revisions to existing rules and 
forms to permit their use by Canadian foreign 
private issuers, for registration and reporting 
under the Securities A ct and the Exchange 
Act on an equal basis with all other foreign 
private issuers. Such revisions also would 
benefit Canadian entities registering

securities and reporting with the Commission, 
rather than U.S. entities,

It is anticipated that the Canadian 
securities regulatory authorities will propose 
changes in rules and policies that, if adopted, 
will permit the implementation of a 
corresponding multijurisdictional system 
permitting U.S. entities to make public 
offerings and file reports in Canada with 
disclosure documents prepared according to 
the requirements of U.S. federal securities 
law. As the adoption of the Commission’s 
proposed rules, forms and schedules and its 
proposed amendments to rules and forms 
discussed herein is not expressly dependent 
upon the adoption of a multijurisdictional 
system by the Canadian securities regulatory 
authorities, and as the changes to Canadian 
law would not, in  any event, be a part of the 
proposed Commission rulemaking to be 
evaluated in terms of its impact on small 
entities, the effect of any Canadian securities 
regulatory authority’s proposals should hot 
be taken into account.

An expected result of adoption of the 
proposed rules, forms and schedules is that 
offerings by Canadian companies would be 
made in the United States in situations where 
hitherto investors in the United States would 
have been excluded due to the time and 
expense of compliance with the regulatory 
requirements of more than one jurisdiction. 
The resulting increase in U.S.-registered 
offerings by Canadian issuers can be 
expected to increase ease of investment for 
small United States entities acting as 
investors. In addition, small U.S. entities who 
act as financial intermediaries, such as 
investment banks, can be expected to be 
affected by the increased number of offerings 
being made in the United States. Small U.S. 
entities are not more likely than large U.S. 
entities, however, to be affected by the 
greater ease of investment in offerings of 
Canadian issuers; nor are small entities who 
act as intermediaries more likely than large

entities who act in that capacity to be 
affected by the increase in U.S.-registered 
offerings. These effects, in any case, are not 
expected to be significant for a substantial 
number of small entities in the United States.

W ith respect to tender offers, exchange 
offers and business combinations, the 
proposed rules, forms and schedules 
generally facilitate such offers in the United 
States when less than 20 percent of the class 
of the securities involved are held of record 
by U.S. persons other than U.S. affiliates of 
the issuer. Since U.S. holdings are relatively 
small, the likelihood of such increased 
offerings in the U.S. significantly affecting a 
substantial number of small U.S. entities is 
minimized.

With respect to shelf offerings, a clarifying 
changé to Rule 424 has been made in 
connection with the Canadian MJDS in order 
to ensure that U.S. issuers taking a tranche 
off the shelf, even if selling only in Canada, 
would file a Rule 424 prospectus with the 
Commission. Such revision may have a 
minimal effect on small U.S. entities. 
Nevertheless, since the amendment is more in 
the nature of a clarification and most U.S, 
issuers using the MJDS would be substantial 
in size, it is not likely that the effect on small 
U.S. entities would be significant.

The proposed new rules, forms and 
schedules and the proposed amendments to 
rules and forms are summarized in the 
attached memorandum.* That their primary 
effect is on Canadian entities is apparent 
from such document.

Dated: O ctober 16,1990.
Richard C. Breeden,
Chairman.
[FR Doc. 90-25460 Filed 11-1-90; 8:45 am] 
BILLING C O D E  8010-01-M

‘ N o t e :  The above-referenced memorandum is not 
included in this release.
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 261, 271, and 302

[FRL-3807-1]

RIN 2050-AB70

Hazardous Waste Management 
Systems: Identification and Listing of 
Hazardous Waste; CERCLA Hazardous 
Substance Designation— Petroleum 
Refinery Primary and Secondary Oil/ 
Water/Solids Separation Sludge 
Listings (F037 and F038)

a g e n c y : Environmental Protection 
Agency.
a c t i o n : Final rule.

s u m m a r y : The Environmental Protection 
Agency (EPA) is today promulgating 
regulations under the Resource 
Conservation and Recovery Act (RCRA) 
to add two wastes to the list of 
hazardous wastes under 40 CFR 261.31.. 
These wastes, designated F037 and F038, 
are generated in the separation of oil/ 
water/solids from petroleum refinery 
process wastewaters and oily cooling 
wastewaters.

EPA is also amending Appendix VII of 
40 CFR 261 to add the organic and 
inorganic constituents for which these 
wastes are listed. Inf addition, EPA is 
adding these wastes to the list of 
hazardous substances under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCHA) and setting their 
reportable quantities at the statutory 
level of one pound.

EPA is taking this action because 
these wastes, when improperly treated, 
stored, transported, disposed of, or 
otherwise managed, are potentially 
capable of posing a substantial hazard 
to human health or the environment. 
Today’s rulemaking will extend RCRA 
and CERCLA coverage to all oil/water/ 
solids separation sludges and floats 
generated from wastewaters from 
petroleum refineries regardless of the 
type of device used to separate the 
wastes from the process wastewaters 
and oily cooling wastewaters and 
regardless of where treatment takes 
place.

The effect of listing these wastes will 
be to subject them to the hazardous 
waste regulations of 40 CFR 124, 262 
through 266,270, and 271 of this Chapter: 
the notification requirements of section 
3010 under RCRA; and the notification 
requirements of section 103 under 
CERCLA.
EFFECTIVE DATE: This final rule is 
effective May 2,1991.

a d d r e s s  SES: The official record for this 
rulemaking is identified as Docket 
Number F-90-PTSF-FFFFF and is 
located in the EPA RCRA Docket, Room 
M2427,401 M Street SW., Washington, 
DC 20460. The docket is open from 9 
a.m. to 4 p.nw Monday through Friday, 
except Federal holidays. To review 
docket materials, the public must make 
an appointment by calling (202) 475- 
9327. The public may copy a maximum 
of 100 pages of material from any one 
regulatory docket at no cost; additional 
copies cost $0.15 per page.
FOR FURTHER INFORMATION CONTACT:
For general information about this 
rulemaking contact the RCRA/ 
Superfund Hotline at (800) 424-9348 or 
(202) 382-3000. For technical 
information, contact John Austin, Office 
of Solid Waste (WH-562), U.S. 
Environmental Protection Agency, 401M 
Street SW., Washington, DC 20460 or by 
telephone at (202) 382-4789. For further 
information on the CERCLA portions of 
this rule, contact Barbara Hostage,
Office of Emergency and Remedial 
Response (WH-548), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC 20460; (202) 382-2198. 
SUPPLEMENTARY INFORMATION:
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I. Background

With the promulgation of today’s 
listings, the EPA reaches the last stage 
in a ten-year Agency commitment to list 
as hazardous waste under section 3001 
of the Resource Conservation and 
Recovery Act (RCRA), as amended, all 
sludges generated in the primary 
treatment of process wastewaters ana 
oily cooling wastewaters in the 
petroleum refining industry. The 
objective of this protracted dialogue 
with the public and regulated 
community has been to ensure
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equivalent regulatory treatment for all 
sludges of similar composition. As EPA 
has explained from the beginning of this 
process, the sludges proposed for listing 
as hazardous are those generated from 
primary, not secondary wastewater 
treatment. The search for language to 
express this intention and the effort to 
dispel confusion about the scope of the 
listings, however, has proved a 
challenging exercise for the Agency.

Todays decision to list primary 
treatment sludges does not constitute a 
decision not to list wastes from 
secondary wastewater treatment. The 
Agency maintains that secondary 
biological sludges were not within the 
scope of the proposed listings. Such 
sludge may warrant listing, but EPA has 
not fully studied it nor provided notice 
of any intended listings of the secondary 
(biological) sludges. The limited data 
(noticed in 53 F R 12162) and engineering 
knowledge available to the Agency 
suggest that there are differences in the 
composition and level of constituents in 
secondary (biological) sludges, when 
compared to primary treatment sludges.

On May 19,1980, as part of its final 
and interim final regulations 
implementing section 3001 of RCRA,
EPA published a list of hazardous 
wastes (40 CFR 261.32 Subpart D), which 
included five wastes generated by the 
petroleum refining industry (see 45 FR 
33123). Among these were the following: 
—“Dissolved Air Flotation (DAF) Float

from the Petroleum Refining Industry"
(K048); and

—“API Separator Sludge from the
Petroleum Refining Industry” (K051).
The other three petroleum refining 

wastes included slop oil emulsion solids 
(K049), heat exchanger bundle cleaning 
sludge (K050), and leaded tank bottoms 
(K052). These five listings were 
promulgated in final form on November 
12,1980 (45 FR 74884).

The K048 and K051 wastes are 
generated in units used for the primary 
treatment of process wastewater and 
oily cooling wastewaters at petroleum 
refineries. Petroleum refining industry 
wastewater is treated in two phases: 
primary treatment and secondary 
(biological) treatment.

Primary treatment is distinguished by 
the physical and/or chemical separation 
of oil, water and solids from the 
wastewater stream. Primary treatment is 
conducted in two stages: (1) Primary 
(gravitational) oil/water/solids 
separation, and (2) secondary 
(emulsified) oil/water/solids 
separation.1

The preamble uses the terms “primary oil/ 
water/sotids separation" and “secondary oil/ 
Wa*er/solid8 separation“ to distinguish these stages

Secondary biological treatment 
follows primary treatment Secondary 
treatment relies on microorganisms to 
digest and degrade dissolved oil and 
soluble biodegradable wastewater 
pollutants to levels suitable for reuse or 
discharge. While there may be some 
incidental biological degradation during 
primary treatment 2, secondary 
treatment is distinguished from primary 
treatment by active measures to 
promote and increase naturally 
occurring biological activity. Active 
biological treatment requires agitation of 
the wastewater to ensure an oxygen-rich 
environment for efficient microbial 
degradation of pollutants. Biological 
units include activated sludge units, 
trickling filters, rotating biological 
contactors and other units employing 
active measure to increase biological. 
processes.

Subsequent to the May 19,1980, 
proposed listings of the petroleum 
refining wastes, the Agency received a 
petition from Envirex, Inc., requesting 
that the Agency amend the K048 and 
K051 listings because they were 
underinclusive and specific to particular 
types of equipment, i.e., the DAF and 
API separators. Envirex asked that EPA 
amend the listings to list as hazardous 
all those petroleum refining sludges 
resulting from primary or secondary oil/ 
water/solids separation regardless of 
the equipment or process used in the 
separation step because all such sludges 
would be similar in composition.
Envirex cited EPA’s Effluent Guidelines 
Development Document for the 
petroleum refining category 8 as support 
for the contention that other processes 
and equipment produced a similar solids 
residue.

After evaluating the rulemaking 
petition, the Agency proposed (on 
November 2,1980, at 45 FR 74893) that 
the K051 and K048 listings be amended 
to read, respectively: “Primary oil/ 
water/solids separation sludge in the 
petroleum refining industry"; and 
“Secondary (emulsified) oil/water/ 
solids separation sludge in the 
petroleum refining industry.” EPA 
tentatively concluded that the K051 and 
K048 listings were too narrow and that 
they omitted other petroleum wastes,

of primary treatment (sedimentation, flocculation) 
from secondary biological treatment. For further 
discussion see April 13,1988 Notice of Data 
Availability in this rulemaking. 53 FR 12162,12164- 
65.

8 To the extent that biological matter Is present In 
the wastewater during primary treatment biological 
activity will occur, though at a low level.

* Development Document for Effluent Limitations. 
Guidelines and Standards for the Petroleum 
Refining Point Source Category (EPA 440/1-82/014) 
October, 1982.

generated in processes and equipment 
other than API separators and DAF 
equipment, with composition similar to 
the listed wastes. Consequently, the 
Agency proposed to amend the listings 
to reflect the hazardous character of the 
wastes and to include all oily separation 
sludges generated in the physical or 
chemical treatment of petroleum 
refinery wastewaters, regardless of the 
specific type of separation unit or 
process used.

Commenters on the 1980 proposal 
raised a number of concerns 
emphasizing two major issues. First, 
they believed the proposed amendment 
to the K048 listing was unclear and, as a 
result, the proposal could be read to 
apply equally to secondary (biological) 
treatment sludges, and not just to 
primary treatment systems using 
primary and secondary oil/water/solids 
separation equipment and processes. 
Second, commenters believed that the 
Agency had not demonstrated that the 
various categories of units potentially 
subject to the expanded listing 
contained lead and chromium—the 
hazardous constituents on which the 
listings were based—at levels of 
concern.

To address these issues, the Agency 
embarked on a comprehensive review of 
petroleum refining wastewater 
treatment processes and a waste 
characterization effort to further 
substantiate the bases for the expansion 
of the listings. For example, EPA 
gathered data on the levels of toxic 
inorganic and organic hazardous 
constituents that would be found in the 
wastes subject to the proposed listing.
As part of this effort, the Agency also 
conducted extensive work to improve 
the precision and accuracy of methods 
for the analysis of organic constituents 
in oily wastes.

On November 8,1984, the Hazardous 
and Solid Waste Amendments of 1984 
(HSWA) were enacted. Section 
3001(e)(2), one of the many provisions 
added by HSWA, directed EPA to make 
a decision on whether to list as 
hazardous, several wastes, including 
refining wastes. HSWA also prohibits 
the land disposal of certain hazardous 
wastes that have not been treated to 
specified levels. It requires the Agency 
to set levels or methods of treatment 
that substantially diminish the toxicity 
of the waste or substantially reduce the 
likelihood of migration of hazardous 
constituents from the waste so that 
threats to human health and the 
environment are minimized. Hazardous 
wastes that meet the treatment 
standards are not prohibited and may 
be disposed in a land disposal facility
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meeting the requirements of subtitle C of 
RCRA. Under EPA regulations, the 
treatment standards are based on the 
performance of the best demonstrated 
available technologies (BDAT) to treat 
the waste. For a waste identified or 
listed after HSWA was enacted, HSWA 
provides that the Agency has 6 months 
to determine whether to prohibit the 
waste from one or more methods of land 
disposal and promulgate BDAT 
standards simultaneously with any 
prohibitions. RCRA 3004(g)(4), 
3004(m)(l).4

Based on the Agency’s data gathering 
effort, a Notice of Data Availability was 
published in the Federal Register on 
February 11, 1985 (50 FR 5637), 
presenting data collected from 1981 to 
1984 from petroleum refining 
wastewater treatment systems. The 
compositional data identified the types 
and concentrations of organic and metal 
constituents detected in sludges and 
floats from the following types of units 
and sources:

• storm runoff ponds
• primary settling ponds
• flocculation tanks
• sumps
• emulsion tanks
• induced air flotation tanks
• evaporation ponds
• equalization ponds
• primary clarifiers
• cleaning chemical pits
• ponds with an oil skimmer
The data showed that sludges from 

these various sources contain lead and 
chromium at levels similar to the levels 
found in sludges from DAF units (K048) 
and API separators (K051). In addition, . 
benzene and toluene were detected in 
the sludges at concentrations as high as 
4,600 and 11,000 ppm, respectively (dry 
weight basis). Specific polynuclear 
aromatic hydrocarbons (PAHs), such as 
benzo(a)pyrene, chrysene, and pyrene 
were also detected at maximum 
concentrations ranging between 600 and
1,700 ppm (dry weight basis).

Commenters were uncertain about the 
scope of the listing description 
“secondary (emulsified) oil/water/ 
solids separation sludge” and indicated 
confusion about its applicability to 
secondary (biological) treatment 
sludges. The Agency also reaffirmed 
that the scope of any final listings. EPA 
explained that the final listings would 
apply only to wastes from primary 
wastewater treatment processes (which 
include both primary and secondary oil/

4 Under RCRA section 3004(g)(5), EPA must 
prohibit a method of hazardous waste disposal 
unless the Administrator finds the method will be 
protective of human health and the environment for 
as long as the waste remains hazardous.

water/solids separation units), and not 
to wastes from secondary [i.e., 
biological) wastewater treatment 
processes, such as biological oxidation 
sludges. In addition, EPA identified 
activated sludge and trickling filters as 
specific examples of biological 
wastewater treatment processes that 
generate sludges that were not proposed 
for listing. The notice also solicited 
comments on the replacement of the 
K048 and K051 listings with a single, 
consolidated listing of “sludge from 
primary wastewater treatment in the 
petroleum refining industry.”

The Agency received comments on 
the 1985 Notice of Data Availability 
stating that the scope of the listing 
continued to be unclear and 
controversial. Much of the debate 
centered on the inclusion of 
“incidentally” generated sludge in the 
listing.5 These comments reflect the 
challenges the Agency has faced in 
crafting the listing definitions finalized 
today so as to distinguish clearly the 
second step of primary wastewater 
treatment from secondary treatment. 
Specifically, many refineries use a series 
of settling/oxidation ponds in their 
wastewater treatment system. Whether 
these ponds are primary wastewater 
treatment units performing secondary 
oil/water/solids separation or are 
secondary (biological) treatment units 
depends on (a) the efficiency of the 
primary treatment units preceding the 
ponds, and (b) the refinery’s 
effectiveness in keeping suspended and 
emulsified oil out of the units.

As a result of the comments received 
in the 1985 Notice, the Agency 
conducted additional sampling and 
analysis in order to characterize the 
differences between settling/oxidation 
ponds used for secondary oil/water/ 
solids separation and those performing 
secondary (biological) treatment. EPA 
sought to identify an indicator 
parameter to correlate the wastewater 
treatment system’s transition from oil/ 
water/solids separation to 
predominantly biological treatment.
Such an indicator would clearly 
distinguish biological—and therefore 
non-listed—secondary treatment sludge

6 Today’s preamble contains references to 
’’intentionally” and “incidentally" generated 
sludges. Commenters used these terms to 
distinguish sludges that were deposited in a device 
designed to remove oil and solid wastes 
“intentionally” (the commenters cited an API 
separator in this regard) from those sludges that 
were deposited “incidentally” in devices designed 
for another function (the commenters cited sump 
and flow equalization sludges as examples). As this 
preamble makes clear, the Agency views the 
distinction as irrelevant for purposes of the listing 
because of the absence of any demonstration that 
sludge composition is different.

from primary treatment sludge. The 
Agency evaluated a number of 
alternatives to incorporate this type of 
indicator parameter in the listing 
definition (a) to distinguish between 
secondary separation sludges and 
secondary treatment (biological) sludges 
and (b) to ensure that wastewater 
treatment units that were clearly 
performing biological oxidation would 
not be regulated as hazardous waste 
treatment units by this listing.

The American Petroleum Institute 
(API), whose membership includes a 
significant number of petroleum 
refineries likely to be affected by 
today’s action, expressed considerable 
interest in this approach to resolving 
confusion over the scope of the listing. 
At the Agency's request, API provided 
information on phenolic removal 
efficiencies (percent removal of total 
phenolic compounds in the wastewater) 
achieved in different types of 
wastewater treatment units.
Specifically, API provided data that 
suggested that a total phenolic removal 
efficiency of 80 percent or higher for a 
given unit would indicate that biological 
treatment of the wastewaters had 
occurred. Because only minimal levels 
of biological treatment occur in primary 
treatment units,8 API believed this test 
would offer a clear indication of when 
secondary (biological) treatment had 
commenced in a particular system.
Thus, API suggested that EPA 
distinguish listed primary separation 
wastes from secondary biological 
sludges by phenolic removal efficiency.

Believing that the API proposal had 
merit, the Agency initiated another 
sampling program in the fall of 1987 to 
validate the phenolic removal efficiency 
data provided by API. As part of that 
sampling effort, the Agency also 
collected information on the oil, water, 
and solids contents of the sludges. The 
Agency published a Notice of Data 
Availability on April 13,1988, describing 
the data collected (53 FR 12182). The 
1988 Notice also restated the Agency’s 
definitions of primary oil/water/solids 
and secondary oil/water/solids 
separation sludges and of segregated 
stormwater units. EPA again sought to 
explain the scope of the proposed 
listings by restating its intention in the 
proposed listings to extend regulatory 
coverage to all primary wastes with 
composition similar to wastes generated 
from processes and equipment other 
than API separators and DAF equipment

6 Primary treatment units separate oil/water/ 
solids through physical and chemical processes and 
any biological activity is incidental to active 
separation processes.



F e d e ra l  R e g is te r  /  V ol. 55 , N o. 21 3  /  F r id a y , N o v e m b e r 2 , 1 9 9 0  /  R u les a n d  R e g u la tio n s 46357

(K051 and K048). The Agency also 
reaffirmed that only sludges and floats 
generated in the primary and secondary 
oil/water/solids separation stage of 
primary wastewater treatment were 
subject to the proposed listings.

The Agency recognized that some of 
the commenters in certain cases still had 
difficulty under the language of its 
proposed listings in distinguishing 
secondary separation sludge units from 
secondary (biological) units.7 The 
Agency explained that it had not 
itemized the factors distinguishing the 
two because the distinction was clear at 
most refineries. In the case of 
inadequate primary treatment, primary 
treatment might be prolonged so as to 
make it difficult to pinpoint clearly those 
units in which biological treatment was 
taking place,

Failure to remove oils and emulsions 
prolongs the primary treatment process since 
the presence of significant quantities of oil in 
the wastewaters inhibits bacterial growth 
and delays the onset of biological treatment 
As a consequence, multiple units covering 
many acres may be used for primary 
treatment. Past and present data demonstrate 
that regardless of the number of acres and/or 
units dedicated to primary treatment all 
units will continue to generate sludges which 
are similarly composed to the currently listed 
wastes. Because only the primaiy treatment 
units are covered by die original proposal, it 
is critical that individual refineries have a 
clear picture of where biological treatment 
commences in their systems. 52 FR12165.
Because of this uncertainty, EPA 
considered two approaches that relied 
on alternative indicator parameters for 
describing units that generate sludge 
similar to the already listed wastes.

The first approach was to develop 
definitions based on the suggestion of 
API to identify biological treatment units 
as measured by phenolic removal 
efficiency. The second approach defined 
biological treatment in terms of the 
percent oil content of the sludges 
computed on a dry weight basis (i.e., 
moisture free basis). The objective of 
both definitions was to identify the units 
within a given treatment train that 
generated secondary oil/water/solids 
separation sludge from those that 
generated secondary (biological) 
treatment sludge.

While hopeful that the first approach 
would provide an accurate means for 
distinguishing primary from secondary 
(biological) sludges, EPA saw several

The Agency did identify units that w e r e  clearly 
recognized as performing biological treatment.
£!je8e were activated sludge systems, trickling 
niters, and biodiscs. S3 Fit 12166. These same 
systems were explained In fire Development 

ocument that E n virex had referenced in its original 
petition to expand the K046 and K051 listings. Sea 
uevrelopment Document, p. 156.

problems with the proposal including 
how to implement it for multipurpose 
units. The Agency also explained its 
concern that the use of activated carbon 
and oxidizing agents in clearly primary 
treatment units would boost phenolic 
removal to the level of the suggested 
approach. This might result in a unit that 
clearly generated primary sludge 
escaping regulation.

Most of the refineries responding to 
the 1988 Notice of Data Availability 
favored the phenolic removal efficiency 
approach to distinguish secondary oil/ 
water/solids separation sludges from 
secondary (biological) treatment 
sludges, provided the Agency used a 
specific value (e.g., < 70  percent) for 
establishing a phenolic removal 
efficiency test as an indicator parameter 
in the listing definition.

The Agency received other comments, 
however, that identified several 
problems with the phenolic removal 
efficiency approach. In particular, the 
phenolic removal efficiency approach 
could inappropriately identify 
intermittent flow basins as secondary 
(biological) wastewater treatment units. 
This approach could also encourage the 
use of larger primary surface 
impoundments so that the initial 
treatment step would attain the criteria 
for biologically treated wastewaters. 
Phenolic pretreatment could also be 
used in the production area to drop 
phenolic levels to below the detection 
limit in order to circumvent the intent of 
the listing. Thus, facilities could escape 
listing while generating sludges and 
floats with the same constituents as 
those proposed for regulation, a result 
clearly at odds with the EPA’s 
expressed intention to ensure equal 
treatment for all primary treatment units 
and processes generating sludges of the 
same composition. Therefore, the 
Agency has abandoned the phenolic 
removal efficiency approach as a means 
to distinguish secondary oil/water/ 
solids separation sludges from 
secondary (biological) treatment 
sludges.

The second approach considered in 
defining the scope of the listing (based 
on the percent oil content of the sludge) 
also received extensive comment. A 
number of commenters supported the 
use of this approach to differentiate 
between primary treatment sludges and 
secondary (biological) treatment 
sludges, provided that the Agency 
modify the baseline oil level 
determination (the Agency proposed 
using the lowest percent oil content of 
K051 sludges generated at each facility 
as a baseline). In particular, these 
commenters suggested that the average 
oil content of K05l sludges at each

refinery be used as a baseline. Other 
commenters believed the approach to be 
workable but pointed out that certain 
refinery specific waste generation 
practices may result in the 
misclassification of secondary 
(biological) treatment sludges as 
primary treatment sludges. For example, 
the sludges from an API separator 
receiving largely surface runoff from the 
process area may have very low oil 
content because most of the solids are 
surface dirt that will release free oil to 
the separator surface, and then settle to 
form a low oil content sludge. Thus, with 
the low oil content sludge of this 
hypothetical API separator as the basis 
for comparison, secondary (biological) 
sludges may be misclassified as listed 
primary treatment sludges. Many of the 
commenters also expressed concern 
about the precision and accuracy of the 
analytical methods required for the 
percent oil content approach. But, the 
commenters offered no data to 
substantiate their concerns and did not 
suggest alternate methods for 
determining the percent oil content of 
sludge.

As a result of comments on the 
precision and accuracy of the proposed 
analytical methods, the Agency re
analyzed the noticed data. The findings 
of this effort, which are presented in the 
rulemaking docket for the 1988 Notice 
(See ADDRESSES), suggest that method 
variability is outside of the acceptance 
criteria established in EPA publication 
SW -846,3rd Edition, November 1986. 
Therefore, a definition based on percent 
oil content of the sludge was not 
considered implementable at this time.

Because analytical tests proved 
unreliable indicators for distinguishing 
secondary separation sludges and floats 
from biological treatment sludges, the 
Agency has decided not to adopt such 
an approach. The Agency has decided 
instead to adopt comprehensive listing 
descriptions for primary wastewater 
treatment sludges in order to respond to 
the commenters’ clearly expressed 
desire for listings that clearly 
differentiate primary from secondary 
(biological) sludges. Consequently, the 
listings first indicate the treatment 
process (whether primaiy gravitational 
or secondaiy (emulsified) separation) 
generating the listed sludges, then 
identifies specific units generating the 
sludges without limiting the listing to 
sludges from such units. Finally, the 
listings identify those sludges not 
included in the listings and identify units 
or processes that would not generate the 
listed sludges. Only sludges and floats 
from units using aggressive biological 
treatment methods are not included in
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today’s listings. This ensures that 
sludges generated in systems with 
passive, incidental biological activity 
that are, in fact, relying on gravity 
separation for oil/water/solids, that 
generate a sludge similar in composition 
to other primary wastewater treatment 
sludges, do not escape regulation.

In order to address commentera’ 
concern that the listings should clearly 
identify factors distinguishing secondary 
separation from biological oxidation, the 
listing defines the unlisted secondary 
(biological) sludges as those generated 
in “aggressive biological treatment 
units”.8 The listings identify aggressive 
biological treatment units (and hence 
units not generating the listed sludges) 
as units employing one of four treatment 
methods: activated sludge, trickling 
filter, rotating biological contactor 
(RBC), or high rate aeration. Both the 
1985 and 1988 Notices had earlier 
identified activated sludge, trickling 
filters and RBCs as units performing a 
clearly biological function (50 FR 5638,
53 FR 12164,12166).

The fourth category, high-rate 
aeration, is a general description of 
other secondary treatment processes 
that promote biological activity by 
introducing additional oxygen to the 
treatment system through mechanical 
aeration. (53 FR 12165) The Agency has 
adapted the definitions of RCRA section 
30O5(j)(12)(A) for clarifying the 
inapplicability of the listings to 
secondary (biological) treatment 
sludges. Thus, the Agency defines high- 
rate aeration as a system of 
impoundments or tanks in which intense 
mechanical aeration is used to 
completely mix the waste in order to 
enhance biological activity. In order to 
clarify that only true biological systems 
fall outside of the listings, the listing 
describes "high-rate aeration” in terms 
of a required level of mechanical 
aeration and the total retention time in 
the tank or impoundment. This 
guarantees against primary wastewater 
treatment systems purporting to be 
secondary systems based on minimal 
aeration.® Thus, the requirement for 6

8 The term “aggressive biological treatment units" 
derives from section 3005(j)(3)(A) of RCRA. This 
section provides that certain surface impoundments 
are not subject to the minimum technology 
requirement of RCRA section 3004(o)(l)(A) if they 
contain “treated waste water during the secondary 
or subsequent phases of an aggressive biological 
treatment facility.” 42 U.S.C. $ 6925())(3). .

8 In the Senate discussion concerning the 
adoption of section 3005(j)(3)(A), Senator Bentsen 
discussed the differences between primary and 
secondary wastewater treatment processes (130 
Cong. Rec. S9183, July 25,1984): The exclusion for 
wastewater treatment surface impoundments 
applies only to the secondary or tertiary phases. It 
does not apply to primary treatment operations. The

horsepower aeration per million gallons 
of treatment capacity ensures that a 
refinery could not escape the listings 
through such minimal aeration.

In addition to the comments discussed 
above, the Agency received a number of 
other comments on the 1988 Notice of 
Data Availability. These comments, all 
other comments on previous notices, 
and comments on the original proposal 
have been reviewed by the Agency. All 
comments identified by the Agency as 
major comments are discussed in 
section IV of this Preamble; the 
remaining comments are addressed in 
the Response to Comment Background 
Document, which is available in the EPA 
RCRA Docket supporting today’s rule.

In summary, after a careful review 
and analysis of the available 
information, the Agency is today 
promulgating two new listings, identified 
as F037 and F038, for wastes generated 
from the treatment of petroleum refining 
wastewaters. The Agency is listing the 
following wastes as hazardous under 40 
CFR 261.31:
F037 Petroleum refinery primary oil/water/ 

solids separation sludge—Any sludge 
generated from the gravitational 
separation of oil/water/solids during the 
storage or treatment of process 
wastewaters and oily cooling 
wastewaters from petroleum refineries. 
Such sludges include, but are not limited 
to, those generated in: oil/water/solids 
separators; tanks and impoundments; 
ditches and other conveyances; sumps; 
and stormwater units receiving dry 
weather flow. Sludges generated in 
stormwater units that do not receive dry 
weather flow, sludges generated in 
aggressive biological treatment units as 
defined in § 261.31(b)(2) (including 
sludges generated in one or more 
additional units after wastewaters have 
been treated in aggressive biological 
treatment units) and K051 wastes are not 
included in this listing.

exclusion would not apply to primary treatment 
operations which someone would attempt to make 
appear to be secondary treatment, such as putting 
an aerator in a primary operation in the hope that 
some biological activity would take place * * V  

Another issue which has been raised is what 
constitutes an "aggressive biological treatment 
facility.” This term is used to describe a facility 
which has biological treatment as a planned and 
primary function of its operation. An example 
would be an impoundment system in which some or 
one of the ponds would include aeration. Thus the 
use of the word "aggressive” is included to 
distinguish between the types of facilities and 
impoundment systems where biological activity is 
an incidental rather than primary purpose of the 
impoundment system. An example of where a 
biological activity is an incidental purpose would be 
evaporation ponds that rely upon extended 
retention periods during which some biological 
activity will occur * * *.

F038 Petroleum refinery secondary
(emulsified) oil/water/ solids separation 
sludge— Any sludge and/or float 
generated from the physical and/or 
chemical separation of oil/water/solids 
in process w astew aters and oily cooling 
w astew aters from petroleum refineries. 
Such w astes include, but are not limited 
to, all sludges and floats generated in: 
induced air flotation (LAF) units, tanks 
and impoundments, and all sludges 
generated in DAF units. Sludges 
generated in stormwater units that do not 
receive dry w eather flow, sludges 
generated in aggressive biological 
treatment units as defined in 
§ 261.31(b)(2) (including sludges 
generated in one or more additional units 
after w astew aters have been treated in 
aggressive biological treatment units) 
and F037, K048, and K051 w astes are not 
included in this listing.

In addition, for the F037 and F038 
listings, the Agency is providing the 
following listing specific definitions 
under 40 CFR 261.31(b):

(b) Listing Specific Definitions and 
Requirements.

(1) For the purposes of the F037 and F038 
listings, oil/water/solids is defined as oil 
and/or water and/or solids.

(2) (i) For the purposes of the F037 and F038 
listings, aggressive biological treatment units 
are defined as units which employ one of the 
following four treatment methods: activated 
sludge; trickling filter; rotating biological 
contactor for the continuous accelerated 
biological oxidation of wastewaters; or high- 
rate aeration. High-rate aeration is a system 
of surface impoundments or tanks, in which 
intense mechanical aeration is used to 
completely mix the wastes, enhance 
biological activity, and (A) the unit employs a 
minimum of 6 hp per million gallons of 
treatment volume; and either (B) the 
hydraulic retention time of the unit is no 
longer than 5 days; or (C) the hydraulic 
retention time is no longer than 30 days and 
the unit does not generate a sludge that is a 
hazardous waste by the Toxicity 
Characteristic.

(ii) Generators and treatment, storage and 
disposal facilities have the burden of proving 
that their sludges are not included in the 
listing as F037 and F038 w astes under this 
definition. Generators and treatment, storage 
and disposal facilities must maintain, in their 
operating or other onsite records, documents 
and data sufficient to prove that: (A) the unit 
is ari aggressive biological treatment unit as 
defined in this subsection; and (B) the sludges 
not included in the descriptions of F037 and/ 
or F038 were actually generated in the 
aggressive.biological treatment unit.

(3) (i) For the purposes of the F037 listing, 
sludges are considered to be generated at the 
moment of deposition in the unit, where 
deposition is defined as at least a temporary 
cessation of lateral particle movement.

(ii) For the purposes of the F038 listing, (A) 
sludges are considered to be generated at the 
moment of deposition in the unit, where 
deposition is defined as at least a temporary 
cessation of lateral particle movement, and
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(B) floats are considered to be generated at 
the moment they are formed in the top of the 
unit.

By listing these wastes as hazardous 
EPA achieves its expressed intention to 
treat sludges and floats of similar 
composition in the same manner 
regardless of the primary wastewater 
treatment unit generating the waste. The 
Agency is returning to the structure of 
the listings proposed in November 1980 
and is providing a clarification as to 
which wastewater treatment sludges 
and which sludge-generating units will 
be covered under today’s rule. The 
Agency is distinguishing oil/water/ 
solids separation sludges from biological 
treatment sludges—the listed primary 
sludges from the unlisted secondary 
sludges—by defining the aggressive 
biological treatment units and the 
sludges (biosludges or digested biomass) 
generated from these units that are not 
included in today’s listings. These 
listings are discussed further in today’s 
rule.

II. Summary of Today’s Rule

In today’s action, the Agency is 
finalizing two new listings for sludges 
generated from primary treatment of 
petroleum refining wastewaters: F037, 
primary oil/water/solids separation 
sludges, and F038, secondary oil/water/ 
solids separation sludges. In this 
section, the Agency will (1) describe 
industry and wastewater treatment 
systems that generate these sludges; (2) 
further clarify the scope of the listings;
(3) discuss the basis for listing for these 
wastes; and (4) summarize the 
anticipated impacts of this rule.

A. Industry O verview

1. Industry Description

Petroleum refineries are defined as 
“establishments primarily engaged in 
the production of gasoline, kerosene, 
distillate fuel oils, residual fuel oils, 
naphtha, liquified refinery gases, and 
lubricants through the integration of 
fractionation and/or straight distillation 
of crude oil, redistillation of unfinished
petroleum derivatives, cracking, or othe 
processes” (Office of Management and 
Budget (OMB), 1987). The Standard 
Industrial Classification (SIC) code for 
Petroleum refineries is 2911, which 
excludes establishments producing 
gasoline from natural gas or organic 
chemicals. The major products of 
petroleum refineries are motor gasoline, 
kerosene, diesel, aviation fuels, distillât 
fuel oil, residual fuel oil, liquified 
Petroleum gases, jet fuel, lubricants. 
Petroleum coke, and asphalt (DPRA, 
1985).

At the beginning of 1989, there were 
204 operating refineries in the U S. 
(excluding U.S. territories) with a total 
crude oil distillation capacity of 15.7 
million barrels per calendar day.10 
Petroleum refineries are located across 
the country with at least one installation 
in each of 35 states. Three states—
Texas with 34, California with 32, and 
Louisiana with 22—dominate the 
distribution, with a combined total of 43 
percent of all refineries and 57 percent 
of U.S. capacity. Another 12 states had 
six or more refineries within their 
borders.

The refineries were owned by 106 
companies. Of these companies, nine 
possessed over half (57 percent) of the 
crude distillation capacity, and another 
21 companies controlled an additional 
30 percent. The remaining 75 coinpanies 
accounted for only 9 percent of the total 
U.S. capacity. Of these 75 companies, 
most had less than 50,000 barrels per 
calendar day capacity and generally 
owned only one refinery, although one 
company owned three. In addition, these 
75 companies were generally non- 
integrated. That is, they did not produce 
their own crude oil but purchased it 
from other companies, or that they did 
not market their products but sold their 
products to Other companies for 
distribution to the public. In contrast, 
the 31 largest companies were mainly 
integrated companies with the largest 24 
being exclusively integrated companies. 
These 24 companies represent some of 
the largest corporations in the nation.

A petroleum refinery can be 
characterized according to the refining 
processes employee) by the facility. 
Refineries may be categorized as 
follows:

Refinery
Type Processes

A Crude Topping Primarily Crude Distilla
tion Units.

B Topping and Cracking.
C Topping, Cracking, and Petrochemicals.
D Topping, Cracking, and Lubricating Oil 

Processing.
E Topping, Cracking, Lubricating Oil Proc

essing, and Petrochemicals.

This characterization is based on 
ascending process complexity and has 
been used as a basis for subsequent 
characterization of waste generation.

Petroleum refining may involve 
several manufacturing operations and 
processes, including crude desalting, 
atmospheric and vacuum distillation,

10 Draft Regulatory Impact Analysis, DPRA, June 
18,199a

hydrotreating, catalytic cracking, 
thermal processing and residual 

upgrading, light hydrocarbon processing, 
hydrocracking, catalytic reforming, 
extraction, isomerization, lubricating oil 
processing, sulfur removal and recovery, 
and product blending and inventory. A 
spectrum of products is manufactured 
from petroleum refining including 
hydrogen, fuel gas, sulfur, liquified 
petroleum gas, butane, aromatic 
feedstocks, leaded and unleaded motor 
gasolines, jet fuel, kerosene, diesel, 
heating oil, fuel oil, asphalt, and coke.

2. Petroleum Refining Wastewater 
Treatment

Petroleum refining operations 
generate large amounts of wastewater 
that require treatment in order to reduce 
wastewater pollutants and produce 
effluents that meet discharge 
requirements specified under Clean 
Water Act (CWA) programs. In general, 
these wastewaters are either treated in 
an on-site wastewater treatment facility 
and discharged to surface waters or are 
pretreated on site and discharged to an 
off-site wastewater treatment facility,
e.g., a Publicly Owned Treatment Works 
(POTW). Discharges to surface waters 
are controlled under the National 
Pollutant Discharge Elimination System 
(NPDES) and require an NPDES permit, 
while discharges to a POTW are subject 
to State and national pretreatment 
standards.

Treatment systems must be designed 
to accommodate wastewaters from a 
variety of sources. Wastewaters may be 
generally classified as process, oily 
cooling, oil-free, and sanitary 
wastewaters. Sanitary wastewaters 
generated from locker rooms and 
lavatories throughout the plant generally 
are managed in a refinery sewage plant 
or sent to a municipal sewage system. 
The other three types of wastewaters 
are treated in wastewater treatment 
systems. Sludges generated from the 
treatment of completely segregated oil- 
free and sanitary wastewaters are not 
affected by today’s listings.

Wastewater treatment systems at 
petroleum refineries generally consist of 
the following elements: (1) A drainage 
and collection system to collect and 
carry wastewaters to treatment units, (2) 
a primary treatment system to separate 
oil/water/solids (o/w/s), and (3) a 
secondary (biological) treatment system 
to remove soluble biodegradable 
wastewater pollutants. Figures 1 and 2 
present flow diagrams for two 
generalized wastewater treatment 
systems. Figure 1 represents a treatment 
system that would be impacted only
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minimally by today’s rule. Figure 2 
represents a system that would be more 
significantly impacted by today's rule. 
While the Agency understands that 
there is no typical refinery wastewater 
treatment system, discussion of the 
differences between these two 
generalized treatment systems will help 
clarify the scope of today’s listings.
BILLING CODE 6660-50-M
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Wastewater drainage and collection 
systems may be segregated to allow for 
treatment by waste class, or may be 
nonsegregated, routing all wastewaters 
to common wastewater treatment. A 
facility as depicted in Figure 1 will 
segregate oil-free wastewaters from 
process wastewaters and oily cooling 
wastewaters to the fullest extent 
possible. Such facilities will also 
minimize the generation of emulsions in 
the drainage and collection system by 
avoiding turbulent flow and mixing, and 
will minimize accumulation of sludges in 
the drainage and collection system by 
incorporating properly sloped collection 
systems. Sludges deposited from process 
wastewaters and oily cooling 
wastewaters in drainage and collection 
systems are listed under today’s rule as 
hazardous waste F037.

Using a segregated collection system, 
stormwater, the largest contributor to 
the o il- free  wastewater stream, is 
handled in segregated stormwater ponds 
that receive flow only during storm 
events. Waters routed to these ponds 
during storm events either are 
discharged under an NPDES permit 
when the effluent quality is high enough 
or are returned to the wastewater 
treatment system. In cases where 
stormwater cannot be collected in storm 
sewers (e.g., process sewers are used to 
collect stormwater), stormwater ponds 
are used to receive surge flow from the 
process sewers during storm events.
Such facilities will route only wet 
weather flow (mixed process and 
stormwater) to these segregated ponds. 
Sludges generated from segregated 
stormwater ponds that do not receive 
dry weather flow [i.e., any process 
wastewaters or oily cooling 
wastewaters) are not included in today’s 
listings.

On the other hand, a facility (as 
depicted in Figure 2) may route process 
wastewaters and oily cooling 
wastewaters to stormwater ponds 
during dry weather. Nonsegregated , 
stormwater ponds that receive dry 
weather flow of process wastewaters 
and oily cooling wastewaters generate 
sludges that meet the listing description 
of F037.

Primary treatment may be divided 
into two stages: primary oil/water/ 
solids separation, which is based on 
gravitational separation, and secondary 
oil/water/solids separation, which uses 
other physical or chemical processes to 
separate emulsified oil/water/solids 
that are not amenable to gravitational 
separation. Primary (gravitational) oil/ 
water/solids separation for process 
wastewaters and oily cooling 
wastewaters is necessary in almost all

cases to meet effluent standards and to 
recover oil for reprocessing. The extent 
to which secondary oil/water/solids 
separation (separation of emulsified 
solids) is required depends on the 
amount of emulsified oils in the 
wastewater.

Primary oil/water/solids separation is 
conducted in gravitational separators 
designed to allow sufficient time under 
low turbulence conditions for oil to rise 
to the top and coalesce for removal by 
skimming, and for solids to settle to the 
bottom. Properly designed primary oil/ 
water/solids separators provide for the 
removal of the majority of the 
nonemulsified oil and settleable solids. 
Separators used at earlier points (i.e., 
regional separators) may be employed 
to treat individual waste streams prior 
to commingling at the main wastewater 
treatment system. While the API 
separator is most widely used, there 
exist other types of effective primary 
oil/water/solids separators (for 
example, corrugated plate interceptor 
(CPI) separators and separators of 
circular design). API separator sliidge 
currently is regulated as hazardous 
waste K05l. Gravitational separation 
sludges generated in all other primary 
oil/water/solids separators meet the 
F037 listing description.

Secondary oil/water/solids 
separation uses physical or chemical 
methods to separate emulsified oils from 
refinery wastewaters. Where such 
treatment is used, many facilities utilize 
systems for secondary oil/water/solids 
separation that involve air flotation. Air 
flotation achieves separation of 
emulsified oils and suspended solids 
from wastewater by introducing air into 
the bottom of a unit. As this air passes 
up through the wastewater it 
agglomerates oil and suspended solids 
to form an intimate mixture of gas (air) 
and particulates that is lighter than 
water. This mixture floats to the top of 
the unit where it is skimmed as surface 
float for treatment and disposal. The 
two types of air flotation units are 
dissolved air flotation (DAF) and 
induced air flotation (IAF), which differ 
in the means by which air is introduced 
in the unit. In each case, chemicals may 
be added to the wastewater influent to 
improve emulsion breaking and removal 
and agglomeration of particulates. Float 
generated from DAF units is currently 
regulated as hazardous waste K048. In 
addition, under today’s listing, all 
sludges and other floats generated from 
induced air flotation and other 
secondary oil/water/solids separation 
units meet the F038 listing definition.

Facilities may also conduct secondary 
oil/water/solids separation in a series

of settling ponds where extended 
holding times are used to break 
emulsions. Such facilities also may pass 
wastewaters that still have settleable 
solids from a primary oil/water/solids 
separator to these ponds. Serial settling 
ponds may have skimming devices to 
remove oil that rises to the surface or 
may rely on oxidation and 
photodegradation to degrade these oils. 
Some biological activity may occur 
within these units in addition to 
secondary oil/water/solids separation, 
depending on the number of treatment 
units included in a treatment train and 
the length of time wastewater is 
retained in each treatment unit to 
complete separation of oil and solids 
from wastewater.

Sludges from the treatment of process 
wastewaters and oily cooling 
wastewaters that are clearly biological 
treatment sludges, K048, or K051 are not 
included in today’s listings. For the 
purposes of today’s rule, sludges that 
are clearly biological treatment sludges 
are defined as those sludges generated 
from aggressive biological treatment. 
The four types of treatment considered 
aggressive biological treatment by the 
Agency in this rule are described below. 
All sludges (except for K048 and K051) 
that are generated in treatment units 
prior to aggressive biological treatment 
of wastewater and that are not primary 
oil/water/solids separation 
(gravitational) sludges (F037) are 
considered to meet the listing definition 
for F038.

To meet effluent discharge limitations, 
refinery wastewaters (primarily process 
wastewater streams) require biological 
treatment to reduce soluble (organic) 
wastewater pollutants. Aggressive 
biological treatment allows a facility to 
minimize the size of required treatment 
units while maximizing treatment 
efficiency. For purposes of today’s 
listings, the Agency recognizes the 
following four types of treatment as 
aggressive biological treatment: 
activated sludge, trickling filter, rotating 
biological contactor units, and high-rate 
aeration. These technologies, described 
below in further detail, facilitate the 
detoxification and digestion of organic 
chemicals in wastewaters.

The Agency has reviewed the 
wastewater treatment systems for the 
majority of the U.S. refineries and is 
unaware of any other biological 
treatment processes that achieve 
equivalent levels of organic chemical 
removal and thus would qualify as 
aggressive biological treatment. Solids 
generated following the aggressive 
biological treatment of process 
wastewaters and oily cooling



46364 F e d e ra l R e g is te r  / Vol. 55, No. 213 / Friday,' Novem ber 2, 1990 / Rules and Regulations

wastewaters are “true” biological 
sludges because they contain 
acclimatized bacteria and dead 
biomass. However, if a facility believes 
it has a treatment process that should be 
considered as aggressive biological 
treatment, the facility may submit a 
rulemaking petition under 40 CFR 260.20. 
Facilities may also petition the Agency 
to delist specific wastes under 40 CFR 
260.22.

The activated sludge process is a 
biological treatment technique primarily 
used for removal of organic materials 
from wastewater. This process is 
characterized by a suspension of 
aerobic and facultative microorganisms 
maintained in a relatively homogenous 
condition by mechanical mixing or by 
the turbulence induced by mechanical 
aeration in an aeration basin. These 
microorganisms oxidize soluble organic 
materials and agglomerate colloidal and 
particulate solids in the presence of 
dissolved oxygen. The aeration step is 
followed by clarification to separate 
biological sludge from the treated 
wastewater. Most of the biological mass 
is recycled to the aeration basin to be 
combined with incoming wastewater 
while the remaining sludge is routed to a 
sludge treatment and disposal facility.

The trickling filter operates by passing 
wastewater over a stationary bed of 
microorganisms. The filter consists of a 
suitable containment structure packed 
with a medium (usually rock, wood, or 
plastic) on which a biological mass 
(slime) is grown. Wastewater is 
distributed over the packing and 
biomass by a spray system. As 
wastewater flows over the slime, 
organic compounds are degraded to CO2 
and water, and suspended particulate 
and colloidal materials are removed by 
sorption processes. The sorbed material 
is oxidized by microorganisms in the 
presence of oxygen. Oxygen is provided 
to the trickling filter by convection of air 
through the unit. A thin film of water is 
maintained on the slime, which allows 
absorption of oxygen from the air and 
rapid transfer of oxygen to the 
microorganisms. Treated water may be 
recycled to the filter to control sloughing 
of the biomass and hydraulic and 
organic loading to the unit and to obtain 
the desired organic concentration 
reduction.

The rotating biological contactor 
passes a thin film of wastewater over a 
biological mass growing on a medium 
that is dipped into the wastewater 
stream. The contactor consists of a disk 
of suitable material mounted on a 
horizontal shaft that is supported so that 
the disk is approximately 50 percent 
immersed in the wastewater stream. The

disk slowly rotates so that the water 
forms a thin film across the biomass. 
Oxygen from the air is easily absorbed 
by the water film and is rapidly 
transferred to the microorganism mass 
on the disk. Organics in the wastewater 
are assimilated and oxidized by the 
biomass during their life cycle. Excess 
microorganisms and solids are removed 
continuously from the disk by shearing 
forces created by rotation of the disk in 
the water.

High-rate aeration usually occurs in 
an earthen pond or other basin, with (or 
without) an impervious lining, in which 
adequate aerators are provided both to 
mix the contents of the pond and to 
provide dissolved oxygen to support 
biological activity. Adequate aeration 
devices ensure uniform concentration of 
dissolved oxygen and suspended solids 
throughout the basin to maximize the 
biological treatment efficiency. The 
biomass created by assimilation of the 
organic components in the wastewater 
is discharged from the pond with the 
treated water and requires a 
clarification unit downstream for 
separation of solids from the treated 
water. Normally, biomass is not 
recycled to the lagoon. Based on general 
Agency 11 and industry 12 design 
criteria, high-rate aeration employs a 
minimum of 6 hp per million gallons of 
treatment volume for mixing, and has a 
hydraulic detention time of up to 5 days 
under normal operating condition. 
Hydraulic detention times of up to 30 
days are also allowed, provided the 
units do not generate a sludge that is a 
hazardous waste by the Toxicity 
Characteristic. Units which fail to meet 
the above description would not be 
considered aggressive biological 
treatment and, thus, are subject to 
today’s rule.

For the purposes of this rule, waste 
stabilization ponds that do not employ 
mechanical aeration, and those ponds 
that employ only minimal mechanical 
(i.e., low rate) aeration are termed 
nonaggressive biological treatments, 
These nonaerated ponds, often called 
“facultative” lagoons, use both algae 
and bacteria for the reduction of organic 
matter, and may employ some 
mechanical stirring to mix the liquid but 
not to supply oxygen. Hydraulic 
detention times generally range from 10 
to 30 days. The Agency considers these 
units to provide largely gravitational 
treatment, and to form similarly

*1 USEPA. 1983. U.S. Environmental Protection 
Agency. Treatability manual. Volume 111, EPA 600/ 
2-82/001C, January 1983. pp,III 3.2.1-1 to 3.2.1-57 

13 American Petroleum Institute. 1969. Manual on 
Disposal of Refinery Wastes, Volume on Liquid 
Wastes API 769.7 man, Ch. 13.

hazardous sludges. Thus, sludges 
generated in these types of units are 
subject to today’s rule.

Secondary (biological) treatment may 
be followed by nonaggressive treatment 
involving polishing of wastewaters prior 
to final discharge. Any sludges 
generated from treatment that follows 
aggressive biological treatment are not 
included in today’s listings.13

B. S cope o f  the Listings
Today’s listings for primary oil/ 

water/solids separation (gravitational) 
sludges (F037) and secondary oil/water/ 
solids separation (emulsified) sludges 
(F038) effectively regulate as hazardous 
waste all separation sludges generated 
from petroleum refining process 
wastewaters and oily cooling 
wastewaters that are not already 
regulated as either API separator sludge 
(K051) or DAF float (K048). These 
wastes are being added to the list of 
wastes from nonspecific sources,in 40 
CFR 261.31 in order to regulate sludges 
generated at wastewater treatment 
facilities on site at petroleum refineries 
as well as sludges generated at off-site 
wastewater treatment facilities 14.

F037 and F036 sludges are generated 
from the treatment of process 
wastewaters and oily cooling 
wastewaters. Process wastewaters 
include, but are not limited to, the 
following:

1. Desalter water,
2. Tank emulsion and water draw-offs;
3. Condensate from steam stripping 

operations;
4. Pump gland cooling water;
5. Barometric condenser water containing 

emulsions;
6. Intermediate and product treating plant 

wash water; and
7. Other wastewaters containing emulsions, 

heavy oils, or tar.

Oily cooling wastewaters include, but 
are not limited to, the following:

1. Once through cooling water from C* (six- 
carbon) hydrocarbons and heavier 
operations;

2. Blowdown from cooling towers servicing 
C* and heavier operations;

3. Uncontrolled oily storm water from 
refinery processing and tankage areas; and

4. Controlled oily storm water released 
from diked areas or surge ponds.

13 It should be noted that units not included in 
today's rule could be regulated under other RCRA 
provisions either because they are generating or 
receiving characteristically hazardous wastes or 
sludges.

14 It should be noted that if wastewaters 
generated at petroleum refineries are discharged to 
a POTW and such wastewaters are mixed with 
domestic sewage from nonindustrial sources, the 
sludges generated in the POTW are covered under 
the domestic sewage exclusion and are not included 
in today's listings.
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Sludges subject to today’s listing may 
be generated in units that are designed 
to perform primary treatment (e.g., CPI 
separator or IAF unit) or may be 
generated incidentally in sumps, 
conveyances, equalization units, 
nonaggressive biological treatment 
units, or other wastewater treatment 
units prior to aggressive biological 
treatment. The intent of today’s listings 
is to capture all primary treatment 
(separation) sludges, including 
gravitational and emulsified sludges 
wherever they are generated.

The Agency has defined those sludges 
that it believes are clearly biological 
treatment sludges—and not included in 
today’s listings—as sludges generated 
from aggressive biological treatment 
units. In addition, sludges generated in 
units downstream of aggressive 
biological treatment units that do not 
receive any process wastewaters or oily 
cooling wastewaters that have not 
undergone aggressive biological 
treatment are also not included in 
today’s listings.

Data collected and noticed in 1988 by 
the Agency and supplemented by data 
provided by commenters indicate that 
sludges generated in stormwater units 
that only receive rain water or storm 
flow during storm events do not 
generate sludges similar in composition 
to those generated in primary treatment 
units. Thus, sludges that are generated 
in storm water units that do not receive 
dry weather flow are also not being 
included in today’s listings. Sludges 
generated in stormwater units that do 
receive dry weather flow, however, 
meet the listing definition for F037.

While the Agency is unaware of any 
facilities that currently utilize spray 
irrigation as a disposal technique for 
petroleum refining wastewaters, such 
disposal of petroleum wastewaters prior 
to aggressive biological treatment would 
result in the generation of one of today’s 
listed hazardous wastes. Wastewater 
solids forming a residual layer on the 
soil surface and the underlying soil layer 
following spray irrigation of 
wastewaters would also become or 
contain listed wastes under today’s 
rulemaking.

C. B asis o f  Listing
Many commenters questioned the 

Agency’s basis for listing these wastes 
as hazardous. This section summarizes 
the basis of listing today’s wastes as 
hazardous, and section IV addresses the 
major concerns raised by commenters; 
all other comments are addressed in the 
Response to Comments Background 
Document that is available in the docket 
to this rulemaking.

Section 3001(a) requires the Agency to 
promulgate criteria for identifying the 
characteristics of hazardous wastes and 
for listing certain hazardous wastes. 42 
U.S.C. 6921(a). The criteria promulgated 
by EPA for listing a waste as hazardous 
are presented in 40 CFR 261.11, which 
states in part:

(a) The Administrator shall list a solid 
waste as a hazardous waste only upon 
determining that the solid waste meets one of 
the following criteria * * *:

(3) It contains any of the toxic constituents 
listed in Appendix VIII unless, after 
considering the following factors, the 
Administrator concludes that the waste is not 
capable of posing a  substantial present or 
potential hazard to human health or the

environment when improperly treated, 
stored, transported or disposed of, or 
otherwise managed * * *.

The sampling and analysis data 
collected in support of these listings and 
noticed in the February 11,1985 (50 FR 
5637) and April 13,1988 (53 FR 12182) 
Federal Register notices clearly 
demonstrate that primary treatment 
sludges routinely and consistently 
contain 40 CFR 261, Appendix VIII 
constituents. For example, the wastes 
consistently contained metals such as 
lead, chromium, nickel, and arsenic, and 
organics including benzene, toluene, and 
numerous PAHs such as 
benzo(a)pyrene, benzo(a)anthracene, 
dibenz(a,h)anthracene, chrysene, 
pyrene, and phenanthrene; five of these 
constituents, benzene, benzo(a)pyrene, 
chrysene, lead and chromium, 
consistently were found at sufficiently 
high concentrations to warrant inclusion 
in Appendix VII as the basis of listing 
for these wastes. Table A summarizes 
the range and average concentrations 
for these five constituents. While some 
of these sludges may contain low or 
non-detectable amounts of certain of the 
hazardous constituents, these sludges 
almost always contain one or more of 
the hazardous constituents at levels that 
may pose risk to human health and the 
environment.

In order to evaluate the criteria for 
listing these wastes as hazardous, the 
Agency considered each of the factors 
specified in CFR 281.11(a)(3) (i) through 
(xi) to determine if these wastes were 
indeed capable of posing a substantial 
threat to human health and the 
environment. The results of this 
evaluation are presented below.

Ta ble  A.— Prim a ry  T r ea tm en t  S ludge Co n st it u e n t s  o f  Con cern  and R ange o f  Me a su r e d  Con cen tra tio n s

I All Values in PPM; Wet Weight Basis]

F037 F038

Constituent No. of 
samples 
analyzed

No. of 
samples 

with
detectable

levels

Range* Average*’
No. Of 

samples 
analyzed

No. Of 
samples 

with
detectable

levels

Range* Average*

Benzene..
31
49
28

15 8Sônzofajpyrene..____ _____ 20 15
IM Ü-200
ND-83

ND-90 12
Ctoysene..... 24 18 ND-68 10
Lead... ND-138 24 19 ND-125 23
Chromium. 9 3-4570 552 6 6 1-3900 515

14 3-2290 702 14 14 15-1950 522
ND—not detected

averages are based on % the practical quantitation limit for constituents detected below quantitation limits and for constituents not detected.

Toxic Nature of the Constituents
Each of the constituents presented in 
able A is highly toxic. For these

In»'8 •1*Uen*8’ has developed chronic 
xicity reference levels and/or, in some 
8e8, cancer potency factors for two

human exposure routes (inhalation and 
oral). For the purpose of listing wastes 
as hazardous under RCRA, the Agency 
customarily uses three basic types of 
toxicity data from animal studies and 
epidemiological studies When analyzing

the toxic potential of a constituent: (1) 
Maximum Contaminant Levels (MCLs);
(2) Risk Specific Doses (RSDs); and (3) 
Reference Doses (RfD’s). Based on 
different criteria, each of these types of 
data estimate the maximum doses or
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acceptable human exposure levels. 
Exposure to chemicals below these 
levels is not likely to cause detectable 
health effects, but exposure to chemicals 
above these concentrations can be toxic 
or detrimental and may pose significant 
risk to human health. The criteria for 
establishing the toxicity levels are 
outlined below.

MCLs are final Drinking Water 
Standards under section 1412 of the Safe 
Drinking Water Act of 1974, as amended 
in 1984 for both carcinogenic and 
noncarcinogenic compounds. In setting 
MCLs, EPA considers a range of 
pertinent factors cited in 52 FR 25697- 
25698, July 8,1987.

For certain carcinogenic compounds, 
the Agency has not promulgated MCLs 
but has developed RSDs. The RSD is a 
dose that corresponds to a specific level 
of risk to an individual of contracting 
cancer over a 70-year lifetime because 
of the intake of contaminated drinking 
water. Modeling procedures are used to 
extrapolate low-exposure levels to 
levels expected from human contact 
with the carcinogen in the environment. 
The slope of the line from this 
extrapolation is used to develop a 
cancer potency factor for the 
carcinogen. The cancer potency factor is 
used with a specific risk level to develop 
an RSD. The oral and inhalation RSDs 
for carcinogenic agents are established 
at the 10“6 risk level, which means that 
one in one million people could develop 
cancer if exposed to the carcinogen at 
the specified dosage for a lifetime. This 
approach is consistent with the risk 
levels used to delist specific waste 
streams as part of the RCRA delisting 
process. Based on the quality and 
adequacy of epidemiological data and 
experimental animal data demonstrating 
carcinogenic responses, constituents are 
assigned to five classes via a weigh t-of- 
evidence system developed by the 
Agency.

With respect to the “weight-of- 
evidence” system, the Agency 
promulgated guidelines for carcinogenic 
risk assessment (see 51 FR 32656, 
September 24,1986), which incorporate 
an assessment of the quality of 
experimental data for the overall hazard 
assessment for carcinogens. These 
guidelines specify the following five 
classifications:
Class A: Human carcinogen (sufficient 

evidence from epidemiologic studies) 
Class B: Probable human carcinogen

Class Bu Limited evidence of 
carcinogenicity in humans

Class B2: A combination of sufficient 
evidence in animals and adequate or no 
evidence in humans

Class C: Possible human carcinogen (limited 
evidence of carcinogenicity in the 
absence of human data)

Class D: Not classifiable as to human
carcinogenicity (inadequate human and 
animal evidence of carcinogenicity or no 
data available)

Class E: Evidence of noncarcinogenicity for 
humans (no evidence of carcinogenicity 

' in at least two adequate animal tests in 
different species or both in adequate 
epidemiologic and animal studies).

The Agency regards constituents 
classified in Class A or B as suitable for 
quantitative risk assessment. The 
suitability of Class C constituents for 
quantitative risk assessment requires a 
case-by-case review because some 
Class C constituents da not have a data 
base of sufficient quality or quantity to 
perform a quantitative carcinogenicity 
risk assessment. The weight-of-evidence 
basis was used to eliminate Group D 
and E constituents from further 
consideration as carcinogens.

Based on these guidelines, four of the 
five constituents are either 
“carcinogenic to humans” or are 
considered to be probable human 
carcinogens. The carcinogenic 
constituents of concern that are present 
in F037 and F038 for which there are no 
MCLs are either known (Class A) or 
probable human carcinogens (Class B1 
and B2). Table B identifies the cancer 
potency factors for carcinogens present 
in these waste streams. EPA’s 
Carcinogen Risk Assessment Endeavor 
Workgroup (CAVE) has determined that 
there is sufficient evidence to suggest 
that benzene, and chromium (VI) are 
carcinogens (Class A), and that 
benzo(a)pyrene (BaP), chrysene, and 
lead are probable carcinogens (Class 
B2).

T a b le  B .— Co n st it u e n t s  o f  Con cern  
and Co r r espo n d in g  To xicity  Va l u es  
(Can cer  Po ten c y  Fa c t o r s)

Hazardous
constituents

CAG* Cancer Potency Factors

Oral (mg/kg/ 
day)1

Inhalation mg/ 
kg/day)-1

Inorganic:
Chromium VI...... N.A. 4.1 x 10»

Organic:
Benzene 2.9 X 10 2.9 x  1 0 -*
Benzo(a)pyrene. 11.5 6.1
Chrysene b.......... 11.5 6.1

* Carcinogen Assessment Group. 
b Class C carcinogen, however, the Agency is 

basing the cancer potency of chrysene on that of 
Benzo(a)pyrehe based on structure relationships. 
The cancer potency factor of Benzo(a)pyrene is 
assumed for other polynuclear aromatic hydrocar
bons.

Oral and inhalation RfD's, on the 
other hand, are established for 
noncarcinogens (systemic toxicants). An 
RfD is an estimate of daily exposure of

the human population (including 
sensitive subgroups such as children) to 
a substance that would not represent an 
appreciable risk of deleterious effects 
during a lifetime. If frequent exposures 
that exceed the RfD occur, the 
probability that adverse effects may be 
observed increases. The method for 
estimating the RfD endpoints for 
noncarcinogenic constituents was 
described in the proposal for the 
Toxicity Characteristic rule (51 FR 
21648, June 13,1988).

Constituents exhibiting carcinogenic 
or other chronic systemic effects on 
humans or laboratory animals have 
been determined to be present in today’s 
wastes. These toxicants are present in 
sufficiently high concentrations (/. e., 
concentrations greater than the EPA 
established RfDs, RSDs, or MCLs) to 
pose a substantial threat to human 
health and the environment under 
plausible mismanagement scenarios. A 
brief summary of the toxicity of these 
constituents is presented below. For 
additional information on the toxicity of 
the hazardous constituents, see the 
Health and Environmental Effects 
Profiles (HEEPs) (available at the EPA 
Headquarters and EPA Regional 
Libraries).

Benzene is a Class A carcinogen. 
Benzene is carcinogenic in rats 
following exposure through gavage and 
in mice following inhalation exposure 
(LARC, 1982). An epidemiological study 
that correlated benzene exposure with 
the incidence of leukemia provided 
sufficient evidence to demonstrate that 
benzene is carcinogenic in humans 
(NTP, 85-002).

Benzo(a)pyrene (BaP) is a Class B2 
carcinogen. BaP is perhaps one of the 
most potent, known animal carcinogens. 
Microgram quantities have been shown 
to induce tumors in a number of 
experimental animal species through 
various routes of exposure, including 
oral, inhalation, and dermal application 
(IARC, 1973). The types of tumors seen 
after exposure to BaP include mammary 
tumors in rats (IARC, 1973); squamous 
cell papillomas and/or carcinomas of 
the forestomach in mice (Rigdon and 
Neal, 1966); and skin tumors in mice 
(Poel, 1963). BaP can also act as a 
transplacental carcinogen in mice (Bulay 
and Wattenberg, 1971).

In addition to their ability to act as 
carcinogens, several of the PAH 
compounds (eg. chrysene), plus others 
[e.g. dibenz(a.h)anthracene) that display 
no carcinogenicity on their own, have 
been found to act as co-carcinogenic 
agents (initiators or promoters) causing 
skin tumprs in mice following dermal 
exposure. This indicates that health- ;
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based numbers developed for certain 
PAHs are extremely conservative 
estimates of the toxicity of these 
compounds but, that when present in the 
wastes as mixtures of PAHs containing 
both carcinogens and cocarcinogens, 
these mixtures may collectively induce 
tumor formation at lower 
concentrations.

Benzene and BaP have also been 
shown to be embryotoxic and/or 
teratogenic in experimental animals 
(IARC, 1982 and Shum et al., 1979).

Chrysene is classified a Class ¿2 
carcinogen, however sufficient data are 
not available to make a quantitative 
estimate of cancer potency. The Agency 
has established cancer potency factors 
for selected PAHs (benzo(a)pyrene) 
only. The conservative approach that 
the Agency follows for assessing health 
risks for exposure to the PAHs 
belonging to Class B2 or C carcinogens is 
to use the cancer potency factor for 
benzo(a)pyrene, and to assign an order 
of magnitude less risk to the estimate.

Among the inorganic constituents of 
concern, hexavalent chromium has been 
classified as a known human carcinogen 
(Class A) by the inhalation route. EPA 
developed an inhalation cancer potency 
factor for hexavalent chromium based 
on an increased incidence of lung cancer 
in workers exposed to chromium over a 
6-year period and followed for 
approximately 40 years.16 EPA derived 
an oral RfD of 5.0 X 1 0 '3 mg/kg/day for 
hexavalent chromium based on a study 
by MacKenzie e t  al. (1958) in which no 
observable adverse effects were 
observed in rats exposed to less than 2.4 
mg/kg/day of hexavalent chromium in 
drinking water for 1 year.16 Rats

“ Mancuso, T.F. 1975. International Conference 
on Heavy M etals in the Environment, Toronto, 
Canada.

16 Mackenzie, R.D., Byerum, R.V., Decker, C.F., 
Hopport, C.A., and Longham, F.L, 1958. Chronic

receiving a dose corresponding to 2.4 
mg/kg/day showed an approximate 20 
percent reduction in water consumption 
and an abrupt rise in tissue chromium 
concentration.

With respect to lead, recent 
information indicates that physiological 
and/or biochemical effects in humans 
caused by lead can occur at blood 
concentration levels that are lower than 
the 25 ug/L value established by the 
Centers for Disease Control, which is 
used as an acceptable level of blood 
lead. Therefore, the Agency has 
established a provisional oral RfD of 
5X 10“4 mg/kg/day and a provisional 
inhalation RfD of 4.3 X 1 0 '4 mg/kg/day 
for adults based on the long-term 
acceptable daily intakes (ADIs) and 
National Ambient Air Quality 
Standards, respectively.17,18 The Agency 
has established an MCL for lead of 50 
parts per billion (ppb) and has proposed 
reducing the MCL to 5 ppb (see 53 FR 
31516). Although these RfD’s for lead 
have not been verified through the 
formal EPA peer review process, after 
considering the toxicity data 
summarized above, the Agency believes 
that lead is clearly an appropriate basis 
for listing these wastes as hazardous.
2. Concentration of Toxic Constituents 
in Wastes

Table A presents concentration 
ranges and average values for each of 
the five constituents that form the basis 
of listing for the F037 and F038 waste 
streams. This table also identifies the

Toxicity Studies II. Hexavalent and trivalent 
chromium administered in drinking water to rats. 
Arch. Ind. Health 18:232-234.

17 EPA, 1988. Drinking Water Regulations, 
Maximum Contaminant Level Goals and National 
Primary Drinking Water Regulations for Lead and 
Copper. 53 FR 31518-31577, August 18,1988.

18 EPA, 1986. Air Quality Criteria for Lead, 
Environmental Criteria and Assessment Office, 
EPA, Research Triangle Park, NC.

number of samples analyzed and the 
number of samples in which detectable 
concentrations [i.e., concentrations 
greater than the analytical detection 
limits) were measured. As shown in the 
table, lead and total chromium were 
detected in every waste sampled, while 
the remaining constituents of concern 
were each detected in over 50 percent of 
the samples analyzed. In addition, the 
Agency identified other Appendix VIII 
constituents in both types of sludge 
samples. These include arsenic, nickel, 
benzo(a)anthracene, 
dibenz(a,h)anthracene, pyrene, and 
phenanthrene.

Tables C and D present the health- 
based levels for the water consumption 
exposure scenario for the hazardous 
constituents detected in F037 and F038, 
respectively. The first four columns in 
each table present the constituents, the 
average measured concentrations of 
those constituents, their respective 
water health-based levels, and the bases 
used to calculate those levels. The 
remaining six columns provide an 
exposure assessment analysis that is 
discussed further in this section and 
section II.C.3. The health-based levels 
presented in these tables are based on 
two exposure assumptions: (1) The 
average exposed individual weighs 70 
kg and, (2) the exposed individual 
drinks, on average, 2 liters of water 
daily. The resultant acceptable water 
intake concentrations range from 
3 .0 X 1 0 '6 ppm (BaP and chrysene) to 
5.0X10~2ppm (lead and chromium).
That is, in the case of BaP and chrysene, 
consumption of 2 liters of water daily 
with a concentration of 3.0xl0~ 6 ppm 
would not threaten human health. Two 
of the five constituents of concern 
(benzene, and chromium VI) áre known 
human carcinogens. BaP, chrysene, and 
lead are probable human carcinogens. 
Lead is also a systemic toxicant.

T able C. Basis for Listing: Health Effects of the Constituents of Concern in F037

Average 
measured 

waste 
concentra
tion (ppm)

Water
concentration 
(health-based) 

limits (ppm)
B asis0

Estimated drinking 
concentrations • *

well
ppm)

Estimated well concentration to 
health-based level ratios b

DA 100 DA 1,000 DA 10,000 DA 100 DA 1,000 DA 10,000

39 5 .0 x 1 0  3 MCL (Class A).................... 0.39 0.039 0.0039 78 7.8 0.78
14 3 .0 X 1 0 -• RSD (Class B2)................... 0.14 0.014 0.0014 46,600 4,600 460
28 3 .0 x 1 0  _5 RSD (Clams 82) ................. 0.28 0.028 0.0028 9,000 900 90

552 5 .0 x 1 0 - * MCL (Class B2)................... 5.52 0.552 0.0552 110 11 1.1
702 5 .0 x 1 0 - * MCL (Class A).................... 7.02 0.702 0.0702 140 14 1.4

Hazardous constituent

Benzene................
Benzo(a)pyrene.
Chrysene............ ..
Lead..........
Chromium8.........,

•Calculated for three dilution/attenuation (DA) factors of 100,1 ,000, and 10,000.
levels™*'0  °^ta'necl ky dividing estimated drinking well concentration column by water concentration (health-based) limit column, for all three dilution/attenuation (DA)

RSn'e n erence ^ose (BfD), Risk Specific Dose (RSD), and Maximum Contaminant Level (MCL) are explained elsewhere in the preamble, as are the classes of 
hftaiih .°ei?zo(a)pyrene is based on an exposure limit at a  10 “ 8 risk level. Chrysene, a Class B2 carcinogen, is based on an exposure limit at a 1 0 " 6 risk level, and the 

a«n nmit is assumed to be that of Benzo(a)pyrene based on structure activity relationships.
Concentration limits are for total chromium only.
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Table D.— Basis for Listing; Health Effects of the Constituents of Concern in F038

Hazardous constituent

Benzene.........
Bertzo(a)pyrene
Chrysene____ _
Lead________
Chromium*___

Average 
measured 

waste 
concentra
tion (ppm)

Water
concentration 
(health-based) 

limits (ppm)
Basis*

Estimated drinking well 
concentrations ■ (ppm)

DA tOO DA 1,000 DA 10,000

12 5 .0 x 1 0 - * MCL (Class A)__________ 0.12 0.012 0.0012
10 3 .0 x 1 0 -« RSD (Class tfe)........... - ..... 0.10 0.010 0.0010
23 3 .0 x 1 0 '* RSD (Class Ifcj................... 0.23 0.023 0.0023

515 5 .0 x 1 0 - * HCL (Class b*)................... 5.15 0.515 0.0515
522 5 .0 x 1 0  “* MCL (Class A)__________ 5.22 0.522 0.0522

Calculated for three dilution/attenuation (DA) factors of 100,1,000, and 10,000.

Estimated well concentration to 
health-based level ratios11

DA 100 DA t,000 DA 10,000

24
33,300

7,600
103
104

2.4
3,300

760
tO.3
10.4

0.24
330
77

1.03
m

b Ratio obtained by dividing estimated drinking wen concentration column by water concentration (health-based) limit column, tor alt three dilution/attenuation (DA) 
levels.

c Reference Dose (RfD), Risk Specific Dose (RSD), and Maximum Contaminant Level (MCL) are explained elsewhere In the preamble, as are the classes of 
RSDs. Benzofa)pyrene is based on an exposure limit at a 10 ~® risk level. Chrysene, a Class ¿2 carcinogen, is based on an exposure limit at a  10 - *  risk level, and the 
health limit is assumed to be that of Benzo(a)pyrene based on structure activity relationships. ^

* Concentration limits are for total chromium only.

As shown in the last three columns of 
Tables C and D, the concentrations of 
constituents of concern in F037 and F038 
are at least four orders of magnitude 
greater than the corresponding health- 
based limits. If mismanaged, therefore, 
given the potential for migration and 
persistence discussed below, the 
Agency believes that the constituents of 
concern are present in these wastes at 
levels clearly capable of posing a threat 
to human health and the environment.

The Agency has also evaluated 
potential environmental damages for 
API and DAF sludges based on data 
submitted by refiners as part of their 
delisting petition applications. The 
Agency, using this industry data and a 
variety of ground-water transport 
models (including the Organic Leaching 
Model (OLM), Vertical and Horizontal 
Spread (VHSJ dispersion model, and the 
Land Treatment Model (LTM}), has 
concluded that concentrations of the 
constituents of concern in wastes (K048 
and K051) are capable of migrating to 
the receptor points. The concentrations

of the constituents of concern in the 
drinking w ater w ells a t receptor points 
exceed  the corresponding drinking 
w ater standards. This is one of the 
reasons the A gency decided to deny 
m any of the delisting petitions submitted  
by the petroleum refineries. Since the 
w astes listed today are sim ilar to the 
previously listed w astes, the A gency  
believes that the constituents of concern  
in the w astes listed today can  
potentially reach  receptor points and  
can  pose risks to human health. A  
summary of the Federal Register notices  
announcing the A gency’s action on each  
of the delisting petitions h as been  
placed  in the Regulatory Docket 
supporting this rule.

3. Fate and Transport of Toxic 
Constituents in the Environment

The Agency evaluated the mobility 
and persistence of the F037 and PM« 
constituents of concern in the 
environment. To assess mobility, the 
Agency considered the physical and 
chemical characteristics of the 
constituents of concern. The factors

considered include the physical state of 
the sludges, their w afer solubility, the 
octanol-w ater partition coefficient (Kow), 
and the soil-sorption coefficient (K^).

T able E summarizes these  
quantitative m easures o f mobility for 
each  of the organic constituents, as well 
as a qualitative assessm ent of these 
d ata in term s of each  constituent’s 
potential for migration and persistence 
in the event o f w aste mismanagement 
Com pared to other constituents in the 
sludges, som e of these constituents [e.ĝ  
benzene} are more degradable than 
others. Chem ical and biological 
degradation m ay occur in soil, if 
physical (e g „  soil tem perature, humidity 
and moisture, particle size, and water 
holding cap acity  of soil], chem ical {eg, 
soil pH}, and biological (e.g., types of 
m icroorganism s} characteristics are 
conducive to facilitate degradation of 
chem ical constituents. H ow ever, as  
evidenced by the contam ination of soil 
and ground w ater, typically degradation 
is  insufficient to prevent environmental 
dam age if the w astes are mismanaged.

Table E.— Ground Water Mobility and Persistence of Organic Constituents of Concern

Constituents of concern
Water

concentration 
(health-based} 

limits (ppm)

Water
solubility

(ppm) ¡ 3 K«'
Mobility*

------------ —-

Persistence
Slightly * contaminated 

medium
Highly* contaminated 

medium

Benzene.......................................... 5.0x10-*
3.0x101-*
3.0X10-*

1.75x10“*
3.8x10-*

2x10-*

2.13
6.25
5.61

83
5,500,000

200,000

moderate.............................. moderate____ low.
high.
not known.

Benzc (a) pyrene................ ......... low.......................................
Chrysene__  __ _____ ... not known.......... ................. not known............................

Qualitative relative evaluation of mobility and persistence, based on water sokibikty, log Kow, and K-.. For more details, see  the Background Document.
Kow = Octanol-water partition coefficient; see  Background Document for dato sources.

.* Kot“  Soil-sorption coefficient; s e e  Background Document for date sources.
* Slightly contaminated medium represents a mismanagement scenario where release of hazardous constituents does not result in saturation of the underlying sol 

by organic hazardous constituents.
* Highly contaminated medium represents a  mismanagement scenario where release of hazardous constituents results in saturation of the underfying soil by 

organic hazardous constituents.

B ecause som e of the constituents of 
concern (particularly benzene) a re  w ater  
soluble to some extent, they can  (1) 
leach out of the w astes in a w ater-

soluble form, (2) be transported through 
the subsurface environment from the 
waste, (3) eventually reach ground- 
water bodies, and (4) contaminate

drinking-water wells. One measure of 
migration potential is the ability of a 
given constituent to  partition between 
octanol and w ater. If a compound is not
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easily soluble in water but is soluble in 
octanol, it is slightly mobile in soil.
Table E gives the logarithm of the 
octanol-water partition coefficient (log 
Kow) values for the constituents of 
concern. A log Ków of 2.13 for benzene 
indicates that it is moderately soluble in 
water and, hence, moderately mobile in 
soil. On the other hand, all the PAHs 
found in F037 and F038 have high log 
Kow values suggesting that they would 
be relatively immobile [i.e., less mobile 
than benzene) in the soil. However, 
evidence exists that these constituents 
may move more readily in soil with low 
organic content or if codisposed with 
other solvents or oils. Because wastes 
listed today typically contain high 
concentrations of oils, the mobility of 
the PAHs is expected to be quite high 
due to cosolvent effects. Therefore, it is 
reasonable to assume that wastes 
containing these constituents could pose 
a significant threat to human health via 
ground-water contamination if 
mismanaged.

In order to conduct a more qualitative 
evaluation of fate and transport of F037 
and F038, the Agency evaluated 
potential risks to human health posed by 
exposure to a drinking water/waste 
mixture. EPA examined hypothetical 
ground-water concentrations by 
assuming that, through subsurface 
transport, dilution and attenuation (DA) 
processes will reduce the concentrations 
of the hazardous constituents of concern 
by a given factor. The Agency evaluated 
three DA factors: 100; 1,000; and 10,000. 
These three values correspond to 
drinking-well water-contaminant 
concentrations at 1, 0.1, and 0.01 percent 
of the contaminant’s original 
concentration in the waste.

The three DA factors used in this 
analysis are intended to encompass a 
broad range of possibilities. While the 
DA factors were not selected to 
represent any particular environmental 
condition or range of environmental 
conditions, they represent assumptions 
varying from a moderate amount of 
dilution and attenuation to a high degree 
of dilution and attenuation. As shown in 
Tables C and D, the wastes examined 
pose a potential threat to human health 
and the environment across this wide 
range of assumptions.

The Agency believes that the DA 
factors used in assessing the potential 
migration of the constituents of concern 
in petroleum separation sludges are not 
unrealistic. To assess the effectiveness 
of the hypothetical concentrations (by 
assuming a set of three DA factors) in 
representing the real-life leaching and 
migration processes, the Agency 
compared average concentrations of

certain constituents (chromium, 
fluoranthene, pyrene* anthracene, and 
naphthalene) in wood preserving wastes 
and ground-water contamination data 
from the damage cases related to the 
wood preserving industry. The Agency 
assumed that, in the past, wood 
preserving wastes containing high 
concentrations (higher than averages 
calculated for the rulemaking activity) 
were disposed of on land, which 
resulted in contaminated ground water 
as evidenced by the damage cases. The 
comparison provided the Agency with a 
mechanism to determine the potential 
migration of toxic and hazardous 
constituents from oily wastes in soil.

The results of the comparison 
suggested that metals such as chromium 
and semivolatile compounds such as 
anthracene, fluoranthene, chrysene, and 
pyrene are released from-the oily wastes 
and, hence, are capable of 
contaminating ground water. The 
calculated DA factors for these 
semivolatile compounds in oily waste 
range from 10 to 100,000. Based on this 
preliminary comparison, the Agency 
concludes that the constituents of 
concern in oily wastes can be carried ' 
over to receptor points as agueous 
leachates at concentrations ranging from 
10 to 0.001 percent and 1 to 0.01 percent 
of the original concentration of 
semivolatile compounds and metals 
respectively, in the oily wastes.

As shown in Tables C and D, for each 
of the organic constituents, the ratio of 
drinking-water well concentrations to 
health-based levels is greater than 1 in 
all cases except for the DA factor of
10.000 for benzene, the most mobile of 
the organic constituents. For F037 
sludges, the ratios range from a low of 
about 0.78 (benzene at 10,000 DA) to a 
high of over 46,000 (B(a)P at 100 DA), 
and for F038, these values range from 
0.24 (benzene at 10,000 DA) to over
33.000 (B(a)P at 100 DA). The Agency, 
therefore, believes that the potential for 
human exposure is significant and 
provides a basis for listing these wastes 
as hazardous.

These DA factor-derived estimates of 
potential significant human exposure 
are further substantiated by Agency- 
collected data from petroleum refining 
sites. For example, the Agency has 
information for down-gradient ground- 
water contamination from a petroleum 
refinery suggesting that the constituents 
of concern identified in F037 and F038 
wastes have been released from a 
sludge pile and have reached ground 
water at concentrations that exceed the 
health-based numbers. The Agency 
believes that the data are convincing 
and support its conclusion that the

current disposal practices used at this 
refinery are not acceptable and given 
the contaminants^ may not represent 
management of waste consistent with 
protection of human health and the 
environment. There are numerous 
instances of ground-water 
contamination at petroleum refineries; 
and in some cases the contamination is 
of such magnitude that oil is recovered 
from the aguifer. Environmental damage 
at refineries is extensive and is 
generally attributable to the following 
contaminant sources (or combinations 
thereof): crude oil spills, refined product 
spills, and waste management. The 
Agency reviewed 21 refinery sites in 
Region VI and found at 17 of the 
facilities that groundwater 
contamination could not be traced 
solely to waste management. However, 
the Agency expects that waste 
management in unlined surface 
impoundments significantly contributed 
to the environmental damage based on 
our modeling. At the remaining four 
facilities clear evidence of groundwater 
damage as a result of waste 
management was detected. This 
provides additional evidence of the 
mobility of oily materials and wastes. 
Additional instances of environmental 
damage resulting from mismanagement 
are presented in Appendix I of the 
Background Document supporting 
todays rule. The data demonstrate that 
the hazardous constituents in these 
wastes are sufficiently mobile and 
persistent to pose a threat to human 
health and the environment when the 
wastes are mismanaged.

4. Potential for Bioaccumulation

Under the Clean Water Act, the 
Agency has established acceptable fish 
tissue concentrations for approximately 
50 ecologically significant chemicals 
that tend to either bioconcentrate in 
fatty tissue and/or bioaccumulate in 
aquatic species and are likely to be 
transferred to higher organisms at 
different trophic levels [i.e., in the food 
web). For each of the chemicals, the 
Agency has established a 
bioconcentration factor (BCF) that may 
be used to estimate the concentration of 
the chemical in biological tissue 
following exposure to a contaminated 
medium [i.e., food or water). This list of 
50 chemicals includes the three organic 
constituents of concern present in the 
F037 and F038 wastes. To protect 
humans from the consumption of 
contaminated fresh water and salt water 
species, the Agency has also established 
chronic water quality criteria for a large 
number of chemicals including all five of 
the constituents of concern for F037 and
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F038 wastes. Table F presents BCFs and 
the chronic water quality criteria for the 
primary constituents of concern for 
today’s listings. The BCF of a chemical 
represents the potential for its bio- 
uptake, its accumulation in tissue, and 
the degree of its metabolism and 
biotransformation; and is balanced by 
the excretion of the chemical. The higher 
the RCF value, the more readily the 
chemical will be taken up and stored, 
and ni be degraded nor excreted.

Table F.— EPA-Establisred Values 
for Potential Bioconcentration in 
Aquatic Species

Constituents BCF

Chronic water 
quality criteria 

< ^ L >

Fresh
water

Salt
water

Benzene....... ....... 5.2 N/A 700
Benzo{a)pyrene —___ ___ 28,200 N/A *300
Chrysene..._........... .......... 11,700 N/A •300
Lead................................... N/D 3.2 5.6
Chromium VI........... ......... N/D 11 50

* For all PAHs, only one acute water quality crite
rion is established.

N/A—Not available.
N/D—Not developed.

The BCF is estimated as the 
concentration of the chemical in 
biological tissue following exposure to 
contaminated food and/or water 
divided by concentration of the 
chemical in the exposure medium. For 
example, chrysene has a BCF value of
11,700 indicating that if the 
concentration in salt water were 3 pg/L 
(one-one hundredth of the chronic water 
quality criteria value), it would be likely 
that salt water organisms would show 
chrysene concentrations of 35,100 pg/kg 
(35.1 ppm) in the tissues of their bodies.
A BCF of 1000 indicates a potential for 
bioaccumulation, and both chrysene and 
benzo(a)pyrene are an order of 
magnitude or more higher than a value 
of 1,000, which is indicative of 
bioaccumulation in fish tissue.

Animal toxicity data available in the 
literature also shows that the 
constituents of concern, especially 
metals, remain in the edible animal 
tissue. The National Academy of 
Sciences (NAS) has established mineral 
tolerance levels for domestic animals.** 
These levels are referred to as maximum 
tolerable levels (defined as the dietary 
level that, when fed for a limited period, 
will not impair animal performance and 
should not produce unsafe residues in 
human food derived from the animat).

National Academy of Sciences, 1980. Minera) 
Tolerance of Domestic Animals. National Academy 
Press. National Academy of Sciences. Washington, 
DC. July 1980.

The limits were established following 
the evaluation of the literature relating 
to 35 dietary minerals of both essential 
and “toxic” nature. Information such as 
the form of element, length of study, 
criteria for response, and species of test 
animals were taken into consideration. 
In establishing these limits, the adverse 
health affects to the domestic animals 
were also considered as the primary 
criteria for response.

The NAS limits are recommended for 
use during formulation of diet for 
domestic animals used as supplemental 
food in addition to forages, a primary 
food source for grazing animals.

Dietary mineral levels for selected 
metals such as cadmium, lead, and 
mercury were also based on human food 
considerations [i.e., their jiotential for 
bioaccumulation in edible tissue used 
for human consumption). For example, 
cadmium accumulates in the liver and 
kidney tissue where it has a very long 
biological half-life, i.e., is retained 
without any significant degradation. 
Domestic animals grazing on forage 
grown on soil contaminated with high 
levels of constituents of concern in 
petroleum wastes may be toxic to 
animats and may in turn accumulate in 
animal tissue at levels higher than those 
acceptable for human consumption.

These data, obtained from fish studies 
and animal tissue analyses, suggest that 
all the primary constituents present in 
F037 and F038 could pose significant 
risks to human health and environment 
via bioaccumulation.

5. Types of Mismanagement

Management practices for F037 and 
F038 sludges include storage in 
wastewater treatment tanks and surface 
impoundments, and final disposal in 
land disposal units including subtitle D 
landfills and land farms. However, 
sludges may remain in surface 
impoundments for very long periods. 
Only about 30 percent of the refineries 
have conducted periodic clean-out of at 
least some of their sludge generating 
ponds as of 1983. During wastewater 
treatment (i.e., settling, sedimentation, 
and gravity separation), solids deposit 
at the bottom of settling ponds, surface 
impoundments, or treatment lagoons. 
Many of these units are in locations 
where the soil is highly permeable and 
the ground-water table is relatively high. 
The solids settled in these units pose a 
significant risk to human health and the 
environment because (1) the settled 
solids typically contain significant levels 
of PAHs, benzene, lead, chromium, and 
other hazardous constituents; (2) these 
constituents have demonstrated 
mobility in the environment; and (3)

these units typically are not fitted with 
leachate control measures. The site 
specific data collected by the Agency 
indicate that toxic constituents in the 
deposited solids have been transported 
from the source and have reached and 
contaminated ground water (see 
Response to Comments Background 
Document in the docket for this 
rulemaking).

6. Quantities of Waste Generated

EPA estimates that approximately
408,000 metric tons of F037 and P038 
sludge are generated annually by the 204 
petroleum refineries in the United 
States. Of this amount EPA estimates 
that between 256,000 and 300,000 metric 
tons per year are not covered by the 
Toxicity Characteristic. The original 
listings for K048 and K051. captured 
approximately 610,000 MT/yr of sludges 
(310,000 and 300,000 MT/yr, 
respectively).

7. Severity of Damage

The data available to the Agency 
indicate that the mismanagement of 
separatimi sludges has resulted in 
damage to the environment. Detailed 
damage information is presented in 
Appendix I in the Background Document 
Supporting today’s rule. The damage 
incidents have shown ground-water 
contamination at levels in excess of 
health-based limits, soil migration and 
contamination of surface waters, and 
mortality of wildlife attracted to 
treatment lagoons.

8. Other Environmental Regulations

During the development of the F037 
and F038 listings, the Agency evaluated 
the potential for other environmental 
regulations to provide protection for 
human health and the environment from 
mismanagement of petroleum refining 
primary treatment sludges. The Toxicity 
Characteristic, which was being 
developed at the same time as the 
expanded listings, was identified as 
having potential to identify the primary 
treatment sludges as hazardous and thus 
provide such protection. Specifically, a 
number of commentera to the April 13, 
1988 Notice of Data Availability (53 FR 
12182) expressed their belief that the TC 
rule would provide adequate protection 
from these wastes.

The Agency analyzed wastewater 
treatment sludges collected during the 
waste characterization effort for the 
expanded listings to determine the 
extent to which the TC would regulate 
primary treatment sludges. The results 
of these analyses were published in the 
April 13,1988 Notice of Data 
Availability. The Agency has identified
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two major problems in relying on the TC 
to identify primary treatment sludges as 
hazardous. The first is that there exist 
significant levels of hazardous 
constituents not covered by the TC. 
Specifically, neither benzo(a)pyrene nor 
chrysene, both constituents which form 
the basis of listing for today’s F037 and 
F038 listings, are covered by the TC. 
Second, Agency studies20 have shown 
that the EP test, as well as the newly 
developed TCLP, tends to underestimate 
the leachability of hazardous 
constituents from oily wastes.

For these reasons, the EPA has 
decided that no other existing 
regulations would protect human health 
and the environment from the 
mismanagement of primary treatment 
sludges from the petroleum refining 
industry to the extent of today’s listings 
for F037 and F038. The Agency 
previously developed regulations (listing 
of K048 and K051 wastes) to control 
hazardous wastes generated from the 
primary treatment of petroleum refinery 
wastewaters. Today’s action will extend 
RCRA and CERCLA coverage to all 
similar wastes, providing a significant 
increase in controls on petroleum 
refinery waste management practices 
and further protection of human health 
and the environment.

9. Other Factors

The Agency is unaware of any other 
factors which would rebut the 
presumption that these wastes are 
hazardous.

10. Conclusion

In summary, after evaluating the 
criteria specified in 40 CFR 281.11(a)(3), 
the Agency has determined that the 
wastes are capable of posing a 
substantial present or potential hazard 
to human health and the environment 
when improperly managed. The Agency 
today concludes that F037 and F038 
sludges should be added to the list of 
hazardous wastes at 40 CFR 262.31 
because these wastes typically and 
frequently contain high concentrations 
of Appendix VIII constituents and after 
considering the factors specified in 40 
CFR 261.11(a)(3) (i)-(xi), the Agency has 
reason to believe that these wastes are . 
capable of posing a substantial present 
or potential hazard to human health or 
the environment when mismanaged.

20 Research Triangle Institute, E v a l u a t i o n  a n d  

Modification o f  M e t h o d  1 3 1 1  f o r  D e t e r m i n i n g  t h e  

Release P o t e n i t a J  o f  D i f f i c u l t - t o - F i l t e r  W o s t e a ,  Pinal 
Report, April, 1990.

III. Interaction with Other Regulations
A. Characteristics o f  H azardous W aste

As one of the mandates of HSWA, the 
Agency revised the Toxicity 
Characteristic (TC) (see 55 F R 11798, 
March 29,1990). Some of the EP toxic 
metals and several of the constituents 
added to the TC rule are likely to be 
found in the wastes listed today. Some 
of the wastes listed today may fail the 
EP or the revised TC due to the presence 
of TC-listed constituents, or may exhibit 
the characteristic of ignitability and, 
therefore, may already be regulated as 
characteristic hazardous wastes. After 
the effective date of today’s rule, as 
discussed below, these wastes will be 
regulated as listed hazardous wastes in 
addition to being regulated as 
characteristic wastes in some cases.

Furthermore, characteristically 
hazardous sludges that meet today’s 
listing and that were previously not 
considered solid wastes when reclaimed 
(under the exclusion for reclaimed 
materials of 40 CFR 261.2(c)(3)) will 
become RCRA-regulated hazardous 
wastes by virtue of this listing. 
Consequently, generators conducting oil 
reclamation from any newly listed 
wastes that were previously 
characteristically hazardous may now 
require a permit for storage of these 
materials prior to processing the 
sludges.

Today’s rule will regulate certain 
wastes generated from petroleum 
refinery wastewaters as listed 
hazardous wastes. Wastes that were 
already hazardous by virtue of 
exhibiting any of the characteristics of 
hazardous waste, including the revised 
TC, will continue to be regulated as 
characteristic wastes after the effective 
date of this listing. However, after the 
effective date, these wastes will require 
a new hazardous waste number to 
reflect the fact that they are listed 
hazardous wastes.
B. Minimum Technology Requirem ents 
fo r  Surface Impoundments

RCRA section 3004(o)(l)(A) specifies 
minimum technology requirements 
(MTRs) for new, replacement, or lateral 
expansions of surface impoundments 
that contain hazardous wastes. RCRA 
section 3005(j)(l) requires surface 
impoundments that were in existence 
and that qualified for interim status on 
the date of enactment of HSWA 
[November 8,1984] cease receiving, 
storing, or treating hazardous waste or 
comply with the minimum technology 
requirements of section 3004(o)(l)(A) 
within four years of the date of 
enactment, i.e., November 8,1988. RCRA 
section 3005())(6)(A) also provides that

surface impoundments that become 
eligible for interim status after 
November 8,1984, as a result of 
receiving wastes that are hazardous due 
to additional listings or characteristics 
authorized by section 3001, must either 
comply with MTRs of section 
3004(o)(l)(A) within 4 years of 
promulgation of the new listing or 
characteristic, or must cease receiving 
hazardous wastes no later than that 
date (see discussion in next section on 
the effective dates for land disposal 
restrictions). Requirements for closure of 
impoundments that cease to receive 
hazardous wastes are set forth in 40 
CFR 264113 and 265.113 (see 54 FR 
33376, August 14,1989).

C. Land D isposal Restrictions
HSWA mandated that the Agency 

promulgate land disposal prohibition 
determinations for wastes identified 
prior to the enactment of HSWA under a 
specific schedule (RCRA section 
3004(g)(4), 42 U.S.C. 6924(g)(4)). If the 
Agency failed to promulgate land 
disposal restrictions by the dates 
specified in section 3004(g)(4), the 
wastes are prohibited from land 
disposal after May 8,1990. HSWA also 
requires the Agency to make a land 
disposal prohibition determination for 
any hazardous waste that is newly 
identified or listed in 40 CFR 261 after 
November 8,1984, within 8 months of 
the date promulgating the new listing 
(RCRA section 3004(g)(4), 42 U.S.C. 
6924(g)(4)). However, the statute does 
not provide for automatic restriction or 
prohibition of the land disposal of such 
wastes if EPA fails to meet this 
deadline.

DAF float and API separator sludge 
from the petroleum refining industry 
(K048 and K051) were evaluated as part 
of the First Third land disposal 
prohibition determination, and 
treatment standards were promulgated 
for these wastes on August 17,1988 (see 
53 FR 31138). However, in the Third 
Third final rule (published in the Federal 
Register on June 1,1990, 55 FR 22520), 
the Agency rescheduled these wastes to 
the third third of the schedule and 
established revised treatment standards. 
In addition, the Agency granted these 
wastes a six-month national capacity 
extension from the effective date of the 
rule (May 8,1990).

Although the wastes covered by 
today’s notice are being listed because 
of the presence of hazardous 
constituents at levels similar to those 
found in K048 and K051, F037 and F038 
are newly listed wastes, and therefore, 
the treatment standards for K048 and 
K051 do not apply to today’s newly
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listed wastes. The Agency has not yet 
completed treatability and capacity 
analyses for these newly listed wastes. 
For this reason, the Agency will address 
land disposal restrictions for the wastes 
listed today at a later date. Until that 
time, these wastes are not subject to 40 
CFR 268, unless they exhibit one or more 
of the characteristics of hazardous 
waste, namely corrosivity, ignitability, 
reactivity, or EP toxicity. Wastes that 
exhibit the newly promulgated Toxicity 
Characteristic are considered newly 
identified as hazardous and are not 
covered by the LDR (unless also EP 
Toxic) (see the Third Third Land 
Disposal Restrictions Rule, June 1,1990, 
55 FR 22520).

The following discussion of 
requirements that may be imposed 
under the land disposal restrictions is 
provided to assist facilities managing 
the wastes listed today in preparing for 
requirements that may become 
applicable in the future. The Agency 
recommends that facility owner/ 
operators begin taking the actions 
necessary to come into compliance with 
these requirements in anticipation of 
future effective dates.

The Land Disposal Restrictions 
program may restrict the management of 
the wastes listed today in various ways, 
depending on the timing and substance 
of a number of future regulatory actions. 
It should be noted that because the 
statute does not provide for automatic 
restriction or prohibition of land 
disposal of newly identified wastes until 
such restrictions are promulgated, land 
disposal of these wastes will not be 
restricted or prohibited until the Agency 
promulgates land disposal restrictions 
(unless the wastes exhibit one of the 
restricted hazardous characteristics or 
are subject to other land disposal 
restrictions).

Finally, it should be noted that several 
other RCRA rulemaking actions may 
affect the regulatory status of units 
managing the wastes listed today; 
including the Toxicity Characteristic (55 
FR 11798), the Third Third land disposal 
restrictions rule (55 FR 22520), and 
promulgation of land disposal 
restrictions for TC hazardous wastes.
The net effect of these regulations for 
any specific unit will be determined by 
the wastes managed in the unit, whether 
the wastes are hazardous due to being 
listed or exhibiting a characteristic, the 
effective dates of rules that cause each 
waste to be regulated as hazardous, and 
the treatment levels and effective dates 
promulgated for each hazardous waste 
managed in the unit. Each facility 
owner/operator must evaluate the 
applicable current and future regulations

for each unit to determine the 
appropriate regulatory and technical 
actions for that unit.21

D. "Mixture ” and D erived From " Rules
The mixture rule (40 CFR 

261.3(a)(2)(iv)) provides that any mixture 
of a listed waste and a solid waste is 
itself a RCRA hazardous waste with 
certain limited exceptions. Wastewater 
flowing downstream from units 
generating the listed sludges will not 
ordinarily be hazardous by virtue of the 
mixture rule in the absence of some 
activity, such as scouring, that causes 
the settled listed sludge to be 
reintroduced into the wastewater.

The "derived from” rule (40 CFR 
261.3(c)) states that any waste derived 
from the treatment, storage, or disposal 
of a listed hazardous waste is itself a 
hazardous waste. Often water from 
dewatering of wastewater treatment 
sludges is recycled to process operation 
or returned to the treatment system. It is 
the Agency’s position that such a 
wastewater is not a "derived from” 
hazardous waste if it can be 
demonstrated that the water removed 
from the sludge is no more contaminated 
than the original influent to the 
treatment unit from which the sludge 
was removed for dewatering.

E. Corrective Action
Under sections 3008(h) and 3004(u) of 

RCRA, all solid waste management 
units that are located at facilities subject 
to interim status or permitting are 
subject to RCRA corrective action 
requirements for releases of hazardous 
waste or constituents to the 
environment. It should be noted ‘that 
regulated hazardous waste management 
units are also solid waste management 
units. Under these provisions, units that 
managed sludges that would have met 
today’s listings in the past but that cease 
managing these wastes prior to the 
effective date of today’s listings are 
solid waste management units and, if 
located at facilities subject to interim 
status or permitting under subtitle C of

* 1 Particularly, it is possible that wastewaters 
from which the wastes listed today are generated 
will be identified as hazardous waste prior to the 
effective date of this rule through the revised 
Toxicity Characteristic (TC) (see 55 FR 11798,
March 29,1990). Thus, the applicability of unit- 
specific requirements such as the technical 
standards of 40 CFR 264 and 265, the MTR 
retrofitting requirements, and the requirements 
imposed by land disposal restrictions to units 
managing both the wastes listed today, and 
wastewaters that exhibit the Toxicity 
Characteristic, will be driven by requirements 
associated with TC wastes as well as those 
associated with the wastes listed today. As 
previously noted, any inconsistencies that may arise 
among these requirements will be addressed in 
future rulemakings which concern these issues.

RCRA, are subject to the corrective 
action provisions. Wastewater 
treatment units that are exempt from the 
standards of 40 CFR 264 and 265 are 
also solid waste management units and, 
if they are located at facilities subject to 
interim status or permitting under 
subtitle C of RCRA, are also subject to 
the corrective action provisions.

IV. Response to Comments
The Agency is responding in this 

preamble to all major comments 
received in response to the original 
proposal and subsequent notices. The 
major issues raised by the commenters 
that are addressed in this section are:

• Scope of the listing
• Data adequacy
• Demonstration of hazard
• Implementation issues. .

Other comments received by the 
Agency are addressed in the Response 
to Comments Background Document 
that is available in the docket 
associated with this rulemaking.

A. Scope o f the Listings
Since the Agency originally proposed 

these listings, numerous comments have 
been received regarding the types of 
wastewater treatment units that would 
be subject to the listing.22 Comments on 
the scope of the oil/water/solids 
separation sludge listings that are being 
finalized today have been subdivided 
into three major categories:

• Incidental versus Intentional Generation
• Applicability to Stormwater Basins
• Alternative Definitions.

The Agency’s responses to these 
comments are presented below.

1. Incidental versus Intentional 
Generation

Many commenters suggested that the 
Agency restrict applicability of the 
listing to units that were designed and

22 As discussed in section II.A of this preamble, 
the Agency differentiates between primary 
wastewater treatment sludges (oil/water/solids 
separation sludge) and secondary wastewater 
treatment sludges (sludges generated in aggressive 
biological treatment units) as follows:

■  Oil/water/solid separation sludges are 
generated during primary physical and/or chemical 
treatment of wastewaters to separate oil, water, and 
solids. These sludges typically come either from 
gravitational units [ e . g . ,  API separators) generating 
primary oil/water/solids separation sludges or 
emulsion breaking units (e . g ., DAF units) generating 
secondary oil/water/solids separation sludges. Oil/ 
water/solids separator sludge also includes sludges 
generated "incidentally” in units such as sumps, 
sewers, and oil skimmers that are upstream of 
aggressive biological treatment units. All of these 
sludges are within the scope of today's new listings.

■  Biological sludges or digested biomass solids 
are sludges generated in aggressive biological 
treatment units.
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operated for the primary separation of 
oil, water, and solids from wastewaters. 
Commenters believed intentional 
generation of waste [i.e., generation in 
units functionally similar to API 
separators and DAFs) was the premise 
of the original Envirex petition and that 
the Agency should limit the listing to 
these types of primary sludge-generating 
devices. Several commenters responding 
to the 1985 and 1988 Notices of Data 
Availability maintained that the 
Agency, until the 1985 notice, had not 
provided any indication that units 
(located upstream of the secondary 
biological treatment unit) that 
accumulated sludge incidentally [i.e., 
deposition in devices that were intended 
to transport or store wastewater rather 
than deposit sludge) were to be covered 
by the listing. The Agency, thus, had not 
provided an’opportunity for comment on 
the full scope of the listing. However, 
some of the same commenters had 
expressed concern in their comments on 
the original listing proposal of 1980 that 
the original listing proposal could 
potentially apply to incidentally 
generated sludges. One commenter 
maintained that the 1985 clarification 
was essential to ensuring consistent 
application of the original proposal.

The Agency disagrees with the 
commenters’ contention that the original 
intent of the listing was to capture only 
those primary sludge separator units 
that were functionally equivalent to API 
separators and DAF units. The following 
quotes from the preamble to the 1980 
proposal (see 45 FR 74893) illustrate that 
the Agency’s intent on the scope of the 
primary sludge listings has been 
consistent:

* * * any petroleum refinery siudge 
resulting from primary and secondary oil/ 
water/solids separation will be comparably 
composed regardless of the type of equipment 
used in the separation step.

Likewise, the API separator is only one of 
the many equipment types which function as 
a primary oil/water/solids separator (other 
processes producing similar sludges include 

* storm equalization lagoons and ballast 
water-holding tanks.)

* the Agency agrees that the listings 
must be modified to reflect the hazardous 
character of the wastes themselves, rather 
than the type of equipment or processes 
generating the waste.

Based on comments received since the 
1980 and subsequent proposals, it 
appears that some commenters’ 
understanding of when a listed 
hazardous waste is generated and 
becomes subject to regulation has 
changed. Originally, some commenters 
failed to realize that the Agency 
considers sludge generation to occur 
when oily wastewater is treated by

physical and/or chemical processes to 
segregate oil and solids from the 
wastewater. The solids formed at the 
bottom of a sludge-generating unit are 
wastes potentially subject to the RCRA 
regulations. As a consequence of their 
misinterpretation, some commenters 
erroneously concluded that the original 
proposal did not include sump sludges 
and other incidentally deposited 

_ sludges. A commenter responding to the 
1988 notice acknowledged that EPA has 
provided a satisfactory clarification of 
which sludge-generating units would be 
covered by the proposed rule.

Commenters identified a number of 
"incidental” accumulators of primary 
oil/water/solids separation sludge that 
the commenters believed were 
inappropriately included in the listing 
scope. These included sumps, concrete 
sewers, pits, pipes and pipelines, 
emulsion tanks, separation tanks and 
impoundments, gravity separators, 
ditches, storm-water basins, flow 
equalization basins, chemical cleaning 
pits, and oil skimmers as well as oil 
retention units not used for the 
emergency spill control. The Agency has 
collected samples from all major 
incidental accumulator units at a variety 
of refineries and compiled analytical 
data on the sampled sludges. Analyses 
of these samples demonstrate that these 
sludges are similar to oil/water/solids 
separation sludges from API separators 
and/or DAFs at the same refinery (see 
docket number F-88-PTSA-S0005 
included in the regulatory docket for the 
analytical results). This outcome is not 
surprising, inasmuch as the sludges are 
generated from the treatment of 
similarly composed wastewaters 
through gravity sedimentation. While 
commenters expressed the belief that 
units operated for different purposes 
would produce sludges of different 
characteristics and that the Agency 
should require and conduct specific 
analyses of unintentionally [i.e., 
incidentally) generated sludges before 
regulating such sludges as hazardous, 
they failed to provide data to 
substantiate their claims. Furthermore, 
no valid theoretical basis has been put 
forth in support of the claims that the 
API separator sludge and the sludges 
generated in the incidental units are 
dissimilar.

A comparison of the data generated 
by the Agency for the sludges from the 
incidental units and the API separator 
sludge indicates that both types of 
sludges are similar in composition and 
contain hazardous constituents at 
significant concentrations (see 
document number F-88-PTSA-S0005 
included in the regulatory docket). The 
Agency, therefore, disagrees with the

commenters and is applying these 
listings to the sludge-generating units 
with sludge deposits that are incidental 
to the primary wastewater treatment 
system regardless of the location of 
these units. In the Agency’s opinion all 
the incidental units identified earlier in 
this section and intentional units such as 
API separators and DAF’s used to 
separate oil, water, and solids from 
process wastewaters and oily cooling 
wastewaters physically and/or 
chemically are covered by today's rule.

The Agency, therefore, is finalizing 
the proposed listings for F037 and F038 
wastes that capture sludges generated in 
both the incidental and intentional 
sludge-generating units. The F037 listing 
definition includes the sludges 
generated from gravitational separation 
during storage or treatment of process 
wastewaters and oily cooling 
wastewaters from petroleum refineries. 
Such sludges include, at a minimum, 
those generated in oil/water/solids 
separators, tanks and impoundments, 
ditches and other conveyances, sumps, 
and stormwater units receiving dry 
weather flow. The F038 listing definition 
includes, at a minimum, sludges 
generated in secondary oil/water/solids 
separation units, such as IAF units, and 
tanks or impoundments not covered in 
the definition of either F037, K048, or 
K051.

The F037 and F038 listing definitions, 
however, do not include the following 
sludges:
— The sludges included in the hazardous 

w aste listings K048 and K051;
— The sludges generated in stormwater units 

that do not receive dry w eather flow; and 
—The sludges generated in the aggressive 

biological treatment units and units that do 
not receive any process w astew aters or 
oily cooling w astew aters that have not 
undergone aggressive biological treatment.

The Agency believes that today’s 
listings and the previous listings of K048 
and K051 cover all types of oil/water/ 
solids separation sludges generated 
using either primary or secondary 
separation in primary treatment units. In 
other words, the petroleum refinery 
sludges not covered either in today’s 
listings or the previous listings are not 
included in the intended scope of the 
original listings because they are not 
similar in composition to the listed 
wastes and are not generated in the 
primary or secondary oil/water/solids 
separation processes [i.e., physical and 
chemical separation).

The Agency believes that the scope of 
today’s listing definitions provides an 
incentive to refiners to use and properly 
maintain a well-designed wastewater 
treatment system, thus minimizing the
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potential generation of separation 
sludges in incidental units. During 
sampling site visits, the Agency noted 
that at many locations the primary 
wastewater treatment systems are 
operated inefficiently. This increases the 
quantities of sludges generated in 
downstream separator ponds and 
impoundments. The Agency believes 
that a wastewater treatment system 
could be better maintained and operated 
to (a) improve treatment efficiencies, (b) 
minimize sludge quantities especially in 
the incidental units, and (c) reduce the 
need for potential compliance with the 
RCRA-imposed minimum technology 
requirements.

2. Applicability to Stormwater Retention 
Basins

Numerous commenters expressed 
concern that stormwater retention 
basins generally handle a high volume 
of storm or rain water run-off and a 
relatively low volume of contaminated 
wastewaters. These commenters 
believed that these units should be 
distinguished from other primary 
treatment units. Commenters expressed 
the belief that the sludges generated in 
these units would be different from 
those in units which typically and 
frequently receive oily process 
wastewaters and/or oily cooling 
wastewaters. Commenters indicated 
that the use of oil skimmers in 
association with these units is 
necessitated by Spill Prevention Control 
and Countermeasure (SPCC) plans 
instituted by many refineries and does 
not necessarily reflect an expectation 
that the stormwater retention basin will 
receive an oily wastewater influent. One 
commenter submitted TCLP data that, 
according to the commenter, 
substantiated differences between 
primary oil/water/solids separation 
sludge and stormwater retention basin 
sludge.

The Agency examined a number of 
stormwater and flow equalization units 
in the course of its data collection 
efforts. These data were noticed on 
February 11,1985 (see 50 FR 5637) and 
April 13,1988 (see 53 FR 12162). The 
compositional data demonstrated that 
sludges from units that received dry 
weather flows were similar to other 
primary treatment sludges at the 
refinery. The similarity between sludges 
generated in stormwater retention units 
used exclusively for stormwater flow 
equalization and sludges generated in 
units used for primary treatment is less 
clear. Refineries generally collect the 
stormwater that falls on and runs off the 
surface of process areas of their 
operations. The stormwater is retained 
in basins for treatment and possible

discharge. Some refineries collect 
stormwater in the process sewer system 
during storm events and thus may send 
some process wastewater along with 
their stormwater to stormwater 
retention basins. The Agency agrees 
with the commenters that stormwater 
units that receive process wastewaters 
in this manner, and do not receive any 
process wastewaters or oily cooling 
wastewaters during dry weather flow, 
do not routinely generate sludges that 
are similar in composition to the 
primary treatment sludges subject to 
today’s listings. Thus, for the purposes 
of these listings, any stormwater unit 
that receives process or oily cooling 
wastewaters during non-storm events 
[i.e., dry weather flow) will be 
considered to be generating a listed 
sludge.

One commenter submitted TCLP data 
that, while lacking important total waste 
compositional information, provided 
some additional confirmation for the 
Agency’s view that units that are used 
for process and/or oily cooling water 
flow equalization in addition  to 
stormwater retention will be significant 
accumulators of sludge, and that those 
sludges will be similar in composition to 
other primary treatment sludges 
generated at the refinery. The Agency, 
therefore, has concluded that sludge 
generated in stormwater collection 
devices that receive dry weather flows 
[i.e., units used for wastewater flow 
equalization) are within the scope of the 
listing. Those devices not receiving dry 
weather flow and used exclusively for 
stormwater retention are not included in 
today’s listings.

3. Alternative Definitions
In the 1988 proposal to list oil/water/ 

solids separation sludges as hazardous, 
the Agency discussed the potential use 
of phenolic removal efficiency and 
percent oil content as criteria to 
differentiate between the sludges from 
primary and secondary oil/water/solids 
separation and sludges generated from 
biological treatment of wastewaters. 
Several commenters supported the use 
of phenolic removal efficiency as an 
indicator of when sludges are biological 
treatment sludges. A few commenters 
also supported the use of percent oil 
content in combination with phenolic 
removal efficiency as an appropriate 
indicator to differentiate between 
primary and secondary oil/water/solids 
separation sludges and secondary 
(biological) treatment sludges. After a 
careful review of the Agency-collected 
data and the public comments, the 
Agency concluded that it is not feasible 
to define the scope of the sludge listing 
based on chemical differences between

the primary and secondary (biological) 
treatment sludges. The Agency believes 
that the available data are not adequate 
to apply either of these parametric tests 
to differentiate between secondary oil/ 
water/solids separation and secondary 
(biological) treatment sludges. 
Specifically, these tests yielded both 
false negative and false positive results 
at a frequency unacceptable for 
regulatory decision-making (see section 
I, Background above). The Agency 
believes that the final listing definitions 
clearly identify affected units and are 
more easily implementable and 
enforceable because they do not impose 
additional testing and data 
interpretation requirements for the 
regulated community.
B. D ata A dequacy

This section covers two major issues 
raised by commenters: (1) Sampling 
protocols, and; (2) data variability and 
representativeness of the samples. 
Commenters raised questions 
concerning the adequacy of the 
Agency’s sampling procedures. They 
also maintained that sludges included in 
the previous listings and those proposed 
for the new listings are not comparable 
and equivalent in terms of constituents 
and their concentrations; hence, these 
sludges are not similar to K048 and K051 
wastes and cannot be classified as K048 
and K051 wastes. Each of these issues is 
discussed further below.

1. Sampling Protocols

Commenters raised a number of 
questions regarding the sampling and 
analytical procedures used to collect 
sludge data in support of today’s listing. 
The major comment on sampling 
protocols of relevance to today’s listings 
relates to the Agency’s use of grab 
samples to characterize wastewater 
treatment sludges. Commenters 
expressed concern that the 
concentration of sludge constituents 
would vary temporally and spatially 
within a sludge-generating unit 
(particularly impoundments and 
conveyances). Commenters felt that the 
Agency’s sludge sampling activity did 
not reflect and adhere to the SW-846 
sampling protocols.

The Agency disagrees with these 
commenters. For example, when 
sampling surface impoundments, the 
sampling teams typically probed the unit 
to determine the extent of sludge 
accumulation prior to taking a set of 
samples. The sludges sampled generally 
reflected long-term (longer than one 
year) deposition and, thus, were 
temporally significant, that is, reflective 
of long-term concentrations. Also,
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samples were obtained from 
predetermined sampling locations (i.e ., 
grid approach) within the impoundment 
to ensure spatial representativeness, 
thus, the Agency considered the 
potential for both spatial and temporal 
variability of sludge within the unit and 
designed the sampling approach to 

-ensure that representative samples were 
obtained. Aliquoting of subsamples, 
when necessary, was performed in 
accordance with the SW-846 protocols. 
When surface impoundments were 
sampled from the banks of the unit 
(usually because the refinery refused to 
allow the sampling team on the 
impoundment), grab samples were 
collected around the perimeter of the 
unit.

Great care also was taken to sample 
incidental sludge-generation units, both 
those units that serviced small portions 
of the refinery and those that centrally 
serviced the refinery’s wastewater 
treatment needs. Ditches where sludges 
accumulated incidentally were sampled 
to compare with sludges intentionally 
generated in separators. Surge basins 
that performed varying degrees of 
stormwater retention versus flow 
equalization also were sampled. The 
result of this extensive sampling 
program was the collection of samples 
from the entire spectrum of wastes 
potentially subject to the listings.

In a small number of cases, grab 
samples were collected from a single 
operating cycle of units that generated 
sludges on a continuous basis. However, 
when the hazardous constituent levels 
of these wastes were examined on a dry 
basis, the observed values were well 
within the concentration ranges for 
similar classes of sludge-generating 
units and for other units at the refinery. 
Therefore, the Agency believes that it 
was successful in obtaining samples that 
are representative of the long-term 
waste-generation practices of sludges 
from the treatment of petroleum refining 
wastewaters.
2. Data Variability and Class 
Representativeness

Numerous commenters responding to 
the 1980 and 1985 Federal Register 
notices expressed concern that the 
Agency had not provided data on large 
classes of units that were subject to the 
listing (e.g ., stormwater and flow 
equalization basins and the other 
sources specifically mentioned in the 
February 11,1985, notice). To address 
the commenters’ concerns, the Agency 
had included in the 1988 notice docket 
the relevant data (see docket number F - 
88-PTSA-S0005 included in the 
regulatory docket).

Commenters responding to the April 
13,1988, notice expressed concerns 
regarding the adequacy of the Agency’s 
data collection effort. Commenters also 
raised several new concerns. Among the 
commenters’ concerns with the data 
noticed in 1988 were:
—Variability of constituent levels within a 

given unit throughout the class of wastes, 
—Whether the data established 

quantitatively the equivalency of the 
proposed sludges to K048 and/or K051 
waste listings, and

— W hether lead and chromium levels were 
still of concern in any refinery sludges.

These comments are discussed below, 
a. Constituent L ev el V ariability. The 

response to the above comments about 
the extent of sampling and adherence to 
the SW-846 sampling protocols explain 
the rationale for the Agency’s 
conclusion that collected samples were 
representative and that a 
comprehensive sample collection 
activity was undertaken. Similarly, the 
Agency stresses that an extensive 
sampling effort was completed to 
illustrate the similarity between the F037 
and F038 sludges, and the API separator 
sludge (K051) and the DAF float (K048). 
Care was taken to obtain samples from 
possible sludge-generating units 
servicing small portions of the refinery 
as well as those centrally servicing the 
refinery’s wastewater treatment needs. 
For example, ditches that incidentally 
accumulated sludges were sampled for 
comparison with sludges intentionally 
generated in separators. Surge basins 
that performed varying degrees of 
stormwater retention versus flow 
equalization were also sampled. The 
objective of this sampling program was 
to determine the constituent level 
variability and/or similarity in support 
of the potential listings.

Considering the diverse population of 
sludge-generating units and operating 
conditions, it was not unexpected that 
lead and chromium concentrations 
varied over three orders of magnitude. 
Similar variations in inorganic contents 
were seen in the analytical values used 
as the basis for the original API 
separator sludge listing. Likewise, API 
separators sampled at different 
refineries over the past several years 
also exhibited three orders of magnitude 
variation in metals concentrations. 
Despite this apparent inter- and intra- 
facility diversity, side-by-side 
comparison of API separator sludge and 
primary oil/water/solids separation 
sludge concentrations showed 
consistent and strong similarity in terms 
of the sample means, concentration 
ranges, and variances (see document 
number F-8&-PTSA-S0005 included in

the regulatory docket). Data obtained 
during the development of Land 
Disposal Restrictions for K048 and K051 
shows similar variability. Despite this 
variability, most samples analyzed by 
the Agency showed high concentrations 
of one or more toxic constituents.23

The Agency views the strong 
similarities among the characterization 
results for the sludges generated in these 
many types of units with varying 
degrees of sludge-generating capacities 
as clear support for the premise that a 
similar class of units is being addressed 
in today’s listings. Similarity of organic 
hazardous constituent levels in the 
sampled sludges further supports the 
Agency’s contention that all of these 
sludges belong to the same category of 
primary wastewater sludges.

b. E quivalen cy to K048 an d  K051 
Listings. In 1980, Envirex petitioned the 
Agency to extend the K048 and K051 
listings to all similarly composed 
sludges, regardless of the unit type in 
which the sludges were generated.
When the Agency proposed to list 
primary and secondary oil/water/solids 
separation sludges on November 12,
1980 (see 45 FR 74893), it did so to 
ensure that all primary treatment 
sludges would be regulated in similar 
fashion. As discussed in the previous 
section, the Agency believes that the 
data noticed in 1988 clearly validate the 
premise of the original Envirex petition. 
The Agency compared the lead and 
chromium levels found in the API 
separator sludges and DAF floats with 
those levels in wastes listed today and 
concludes that the two sets of 
compositional data are equivalent with 
over 99 percent confidence based on the 
use of a standard “t” test on the log- 
normally distributed data (see document 
number F-88-PTSA-S0005 included in 
the regulatory docket).

c. C hanges in L ead  an d  Chromium  
L evels. Several commenters responding 
to the proposed rule expressed the 
opinion that lead and chromium levels 
have decreased in API separator sludges 
since the original rulemaking. 
Commenters reasoned that these 
changes have resulted from the phase
out of lead in gasoline and from the 
reduced usage of chromium in cooling 
water. Commenters concluded that the 
Agency should reexamine the need for 
the existing listings rather than adding 
new ones.

In response, the Agency evaluated all 
of the data noticed to date on API

23 If the concentrations of each Appendix VIII 
constituent is sufficiently low, the refiner may. elect 
to delist the waste under the procedures specified in 
40 CFR 260.22.
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separator sludges. Three groups of 
analytical data were considered: the 
original data collected in the mid-1970’s 
in support of the K051 listing, data on 
API separator sludges collected in the 
early 1980’s and noticed in the February 
11,1985 Federal Register, and additional 
data collected from units sampled in 
1987 and noticed in 1988. The Agency 
believes that these data offer an 
opportunity to examine the 
chronological changes in sludge 
composition over a period of 15 years.

First, it should be noted that the 
Agency does not believe that the lead in 
gasoline is the major contributor to the 
lead observed in wastewater treatment 
sludges. As can be seen from Table G, 
average lead values have not decreased 
with time in API separator sludge 
(K051), rather, they have increased by at 
least three fold since 1985, and by more 
than eight fold since the-mid 1970’s. The 
Agency is uncertain as to the precise 
cause of this phenomena but based on 
the data the Agency concludes that the 
concentrations of lead in the sludges is 
not a strong function of gasoline lead 
concentrations.

Table G.— API Separator Sludge 
Composition Data

Constituent
Average concentration (mg/

kg)

Mid-1970 1985 1987

Lead....................... „....... 26 75 222
Chromium.........„..... ...... 190 370 197

The chromium values presented in 
Table G, on the other hand, suggest that 
recently sampled and analyzed sludges 
contain lower chromium levels than 
those analyzed in the early 1980’s. 
However, the average 1987 chromium 
levels (197 mg/kg) are virtually identical 
to those measured in the mid-1970’s (190 
mg/kg) that warranted the original 
listing of the API separator sludge. 
Whatever the variability in the 
chromium values, the data show the 
levels remain high. Therefore, the 
Agency believes that both lead and 
chromium continue to be present in API 
separator sludges at levels of concern, 
and API separator sludges will continue 
to be listed as hazardous wastes.
C. D em onstration o f  H azard

Commenters from the regulated 
community generally opposed the 
expansion of the K048 and K051 listings, 
while the environmental and regulatory 
community uniformly favored the 
expansion “to reflect the hazardous 
character of the wastes themselves.” 
Opposition to the expansion of the

listings was based on a variety of 
factors that generally reflect a concern 
that the Agency has not adequately 
demonstrated that the wastes pose a 
hazard to human health or the 
environment. The commenters, however, 
neglected the fact that the Agency had 
already made such a determination of 
hazard as required by 40 CFR 261.11 in 
its original decision to list API separator 
sludge (K051) and DAF float (K048) (see 
46 FR 4618, January 16,1981). 
Furthermore, the importance of 
regulating the primary wastewater 
treatment sludges as hazardous is 
increased by the fact that these wastes 
may be generated in surface 
impoundments and land-based 
conveyances, posing a threat to human 
health and the environment if these 
land-based units are not properly 
designed or operated. This section 
discusses the following four issues:

1. Hazard of currently listed wastes
2. Differences in management practices
3. Inadequate ground-water data for hazard 

assessment
4. Establishment of pass/fail criteria

1. H azard of Currently Listed W astes

Several commenters believe that the 
extraction procedure (EP) toxicity 
characteristic data specific to the 
currently listed wastes [i.e., K048 and 
K051) suggest that the wastes do not 
pose a hazard to human health or the 
environment. In addition, commenters 
reasoned that because the wastes only 
occasionally exhibited a hazardous (EP 
toxic) characteristic and because the 
delisting process is complex and 
resource intensive, the Agency should 
promulgate a “properly designed” unit 
as the criterion for listing of wastes.

The Agency disagrees with the 
commenters’ contentions that the 
currently listed wastes do not pose a 
hazard. In 1980, the Agency finalized the 
listing of K051 and K048 without 
challenge to the original bases for 
listing. Since 1980, the data collected by 
the Agency have demonstrated not only 
that lead and chromium levels are high 
and have remained at similar levels, but 
that the wastes also contain significant 
levels of hazardous organic constituents 
including benzene, benzo(a)pyrene, and 
chrysene. Commenters, on the other 
hand, have provided no new waste 
composition information that would 
refute the original determination or the 
more recent proposals. To the contrary, 
the only compositional information 
provided to the Agency has come by 
way of delisting petitions submitted 
under 40 CFR 260.20 and 260.22 and data 
submitted in response to the Land 
Disposal Restrictions for K048 and K051. 
In every instance the data show that

untreated wastes contain high levels of 
toxic constituents. To date, none of the 
K048 or K051 delisting petitions for 
untreated wastes (which consist of more 
than 35 petitions) submitted by 
refineries have met the delisting criteria 
because they contain significant levels 
of the Appendix VIII constituents.

In addition, the commenters claim that 
leaching data do not suggest any 
potential hazard to human health and 
the environment. These commenters 
overlooked several points relevant to 
the mobility of oily wastes in the 
environment. The Agency developed 40 
CFR 261.21 through 261.24 
characteristics to identify those wastes 
that clearly pose a significant threat to 
human health and the environment. T he 
Agency has always maintained that 
wastes that do not exhibit any of the 
promulgated characteristics may still be 
hazardous for other reasons [e.g., 
mismanagement scenarios unaccounted 
for in the TC). The Agency’s leaching 
test (as described in 40 CFR 261.24) 
models constituent mobility in a slightly 
acidic (pH at or below 5.0) aqueous 
leaching environment. Agency studies 
have shown that the EP test, as well as 
the newly developed TCLP, tends to 
underestimate the teachability of 
hazardous constituents from oily 
wastes.*4 The potential shortcomings of 
the existing tests for oily wastes and 
the presence of significant levels of 
hazardous constituents not covered by 
the TC are major reasons why the 
Agency cannot rely solely on the 
characteristics to identify primary 
treatment sludges as hazardous. (EPA is 
continuing to investigate, however, 
whether the existing tests may be 
adjusted to more accurately reflect the 
leaching potential of oily wastes. For 
instance, in the context of its used oil 
Using decision, EPA will soon notice for 
public comment data on the 
characteristics of oily wastes using a 
modified TC protocol.)

Several commenters expressed 
interest in the Agency’s perspective on 
the significance of leaching data for 
releases of metals from oily wastes. The 
Agency did develop an oily waste 
extraction procedure (OWEP) to 
evaluate the EP toxic metals in 
petitioned oily wastes. In response to 
the commenters, the Agency reviewed 
industry-submitted OWEP data on API 
separator sludge (K051) and included a

84 Research Triangle Institute, E v a l u a t i o n  a n d  

M o d i f i c a t i o n  o f  M e t h o d  1 3 1 1  f o r  D e t e r m i n i n g  t h e  

R e l e a s e  P o t e n t i a l  o f  D i f f i c u l t - t o - F i l t e r  W a s t e .  Final 
Report. April, 1990.
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report on this review in the 1985 notice 
docket.25

The OWEP data must be evaluated 
within the context of its intended use in 
the evaluation of delisting petitions for 
oily wastes. In evaluating delisting 
petitions, the Agency considers, among 
other factors, the appropriateness of a 
ground-water modeling approach and 
alternative disposal scenarios and 
identifies a reasonable worst-case 
management scenario.

The modeling approach used for 
delisting generally includes a ground- 
water transport scenario, incorporating 
conservative, generic hydrogeologic 
parameters to predict reasonable worst- 
case contaminant levels at the point of 
exposure [i.e., concentrations in ground 
water at a hypothetical receptor well). 
The use of conservative, generic 
modeling parameters to determine 
potential human health exposure rather 
than extensive site-specific factors is 
premised on the fact that once the waste 
is delisted, it will no longer be subject to 
hazardous waste control. Conservative 
modeling assumptions, therefore, assure 
public health protection even when the 
waste may be poorly managed.

In delisting evaluations for large- 
volume oily wastes, inorganic 
constituent leachate levels (as 
determined by the OWEP) that 
exceeded the health-based levels were 
used as one of the criteria to support 
decisions to deny delisting petitions. 
Based on models that have been- used in 
these delisting evaluations, EPA 
predicted the levels of hazardous 
constituents in the oily waste leachate 
and compared these with health-based 
levels. Applying these health-based 
criteria to the sludge data reported in 
the ERM report cited earlier, the Agency 
determined that 10 out of 11 sludges 
leached either lead or chromium at 
levels exceeding the compliance-point 
concentrations.

The waste composition data for API 
separator sludge (K051) cited in the ERM 
report are similar to the composition 
data for primary oil/water/solids 
separation sludges cited in the docket 
for the 1988 notice (see document 
number F-88-PTSA-S0005 included in 
the regulatory docket). Because these 
wastes are similar in composition, the 
Agency believes that the hazardous 
constituents in the waste proposed for 
listing should, therefore, leach from the 
waste and migrate to ground water in 
similar fashion. Consequently, the 
inference by the commenters that 
leaching data suggest that the wastes

25 Multi-Participant study for establishing 
Threshold Concentrations for Delisting Oil Refinery 
Wastes, ERM -Southwest, Inc., Houston, T exas, 1984.

are not hazardous and would generally 
be delisted is contradicted by the 
Agency’s assessment of the potential 
leaching and migration of API separator 
sludge-containing hazardous 
constituents to the ground water. 
Through the analysis of available data, 
the Agency has determined that the 
sludges listed today pose unreasonable 
risks to human health and the 
environment because of the presence of 
unacceptable levels of inorganic and 
organic constituents.

In commenting on the hazard posed 
by K048 and K05l sludges, commenters 
also took issue with the inclusion of 
total chromium as a constituent of 
concern. Commenters asserted that the 
Agency’s movement away from 
regulating trivalent chromium, the lack 
of evidence to substantiate that the 
chromium contained in the sludges was 
hexavalent, and the Agency’s 
misrepresentation of the hazards 
associated with exposure to sludges 
containing 1,000 mg/kg of trivalent 
chromium, were all reasons for the 
Agency to reconsider the basis for the 
original listings of K048 and K051.

The Agency believes that its approach 
to regulating chromium-bearing wastes 
is sound. While the Agency 
acknowledges that trivalent chromium is 
less toxic than hexavalent chromium, 
trivalent chromium can be converted to 
the hexavalent form under certain 
plausible mismanagement Conditions. 
Recent evidence suggests that the 
trivalent to hexavalent chromium 
conversion may occur in a number of 
environmental situations (see 51 FR 
26420, July 23,1986). For example, 
chromium has been found to oxidize 
readily in the presence of catalyst such 
as manganese dioxide found in many 
field soils and sediments. Moreover, it 
has been shown that process-water 
treatment involving chlorination (not an 
uncommon practice in the refining 
industry to reduce phenol levels) 112 will 
effectively transform trivalent chromium 
to its hexavalent form. Also, the normal 
presence of residual oxidizing capacity 
in treated water throughout municipal 
water treatment systems is capable of 
maintaining dissolved chromium in the 
higher valence state (see 50 FR 46966, 
November 13,1985). Thus, if trivalent 
chromium is present in high 
concentrations in well water, 
chlorination can result in 
correspondingly high concentrations of 
hexavalent chromium at the point of 
exposure (i.e., at the tap). For these 
reasons the Agency elected to 
promulgate TC based on hexavalent 
chromium, but requires that total

chromium be measured when 
performing the TCLP.

For all of the above reasons, EPA is 
concerned with the potential for 
trivalent chromium to be converted to 
hexavalent chromium. Furthermore, 
beyond the Agency’s concerns about 
trivalent chromium, a significant 
possibility exists that some portion of 
the chromium present in the sludges is in 
the hexavalent form. Unfortunately, the 
oily matrix interferes with the Agency’s 
analytical methods for determining what 
portion of the chromium is present in the 
hexavalent form. When the Agency first 
proposed to modify the K048 and K051 
listings in 1980, the basis of listing cited 
hexavalent chromium as one of the 
constituents of concern. Commenters 
have provided no data to establish that 
hexavalent chromium is absent from 
primary separation sludge. On the 
contrary, the Agency’s background 
information has provided ample 
justification for the assumption that 
hexavalent chromium is present in 
refinery wastewaters. Hexavalent 
chromium is used at many refineries, 
and it has been frequently observed in 
the water phase of refinery wastewater 
treatment systems.

2. Differences in Management Practices

Several commenters believed that 
typical management practices for K048 
and K051 differ from those for the 
surface impoundment sludges captured 
by the new listings. They asserted that 
the sludges posed no appreciable risk 
when managed in situ  because the 
sludges are infrequently removed from 
the impoundments (see document 
number F-88-PTSA-00009 included in 
the regulatory docket). Commenters 
further claimed: (1) That the differences 
in typical management practices 
necessitated, consideration of factors 
beyond constituent level equivalency 
between wastes identified in the listing 
proposal and K048 and K051, and (2) 
that EPA must demonstrate that the 
wastes proposed for listing can pose 
risks to human health and the 
environment as required under 40 CFR 
261.11(a)(3) and under sections 
1004(5) (B) and 3001(a) of HSWA. 
Commenters stated that the Agency 
should consider additional parameters, 
such as quantities of waste managed, 
potential of constituents to leach and 
migrate, and/or degradation of 
hazardous constituents into nonharmful 
constituents, under the plausible types 
of mismanagement. Commenters also 
suggested that, even if the Agency did 
not agree with the need for 
consideration of additional factors to 
make a listing determination, it should
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consider these factors as a basis for 
making a determination that the sludges, 
even though generated, would not be 
regulated until they were removed from 
the sludge-generating units.

As discussed previously, the Agency 
has considered all factors specified 
under 40 CFR 261.11(a)(3) and has also 
considered these factors as part of the 
original K048 and K051 listing decisions. 
Contrary to the commenters’ contention, 
the Agency believes that the sludges do 
pose an appreciable risk to human 
health and the environment.

The first issue raised by the 
commenters was whether or not the 
Agency has realistically identified total 
quantities of sludges requiring disposal 
and plausible types of mismanagement 
practices for the waste of interest. Some 
commenters expressed the opinion that 
the sludges have always been managed 
in the ponds where they were generated 
and that the sludges accordingly, should 
be evaluated under different 
mismanagement scenarios than those 
used for K048 and K051.

The Agency disagrees with the 
commenters. The 1982 survey of refinery 
waste management practices conducted 
for the API, which is included in the 
1985 Notice of Data Availability docket, 
and RCRA section 3007 questionnaire 
responses to the petroleum refinery 
survey conducted by EPA clearly 
indicate that primary oil/water/solids 
separation sludges are generated in 
significant volumes. EPA estimates that 
approximately 408,000 MT/yr of F037 
and F038 are generated annually from 
the petroleum refining industry. Much of 
this waste remains in surface 
impoundments in the refinery 
wastewater treatment system. On-site 
landfarming and off-site land disposal 
are the predominant methods of 
disposal for these wastes when they are 
removed from the wastewater treatment 
units. The Agency, therefore, believes 
that it is entirely reasonable to consider 
the types of waste management 
practices to which the primary 
separation sludges are currently 
subjected and as “plausible types of 
mismanagement” to which these sludges 
might be subjected if they were not 
listed.

Turning to the question of an 
exemption for surface impoundments 
that manage wastes listed in today’s 
rule and that are used for in situ  
treatment, the Agency sees no basis for 
making this distinction. The Geraghty 
and Miller report cited by the 
commenters and included in the 
regulatory docket as document number 
F-8&-PTSA-00009 concludes, among 
other things, that “The ratings of the ten 
refinery sites . . . show a moderately

high ground water contamination 
potential from many sites. . . .” 
Furthermore, the sites were uniformly 
found to have inadequate ground-water 
monitoring systems. Also, the report 
states that many refinery impoundments 
have been constructed in highly 
permeable alluvial zone or fill materials. 
In some regions of the country [e.g., the 
Western Alluvial Basins), the report 
concludes that leachate will move 
downward without much attenuation 
and that “major endangerment problems 
could arise because of the dependence 
of much of the [Western] region on the 
ground water resources.” The Agency 
has concluded that the commenter-cited 
report provides no decisive evidence 
that would lead the Agency to 
reconsider its assessment that the 
storage and in situ  treatment of 
hazardous wastes in unlined surface 
impoundments may pose a significant 
risk to human health and the 
environment. To the contrary, the 
report’s findings confirm the Agency’s 
previous findings and substantiate its 
assessment that these wastes are likely 
to be mismanaged if not listed.

3. Inadequate Ground Water Data for 
Hazard Assessment

Commenters argued that the noticed 
data did not establish that the wastes 
posed a health hazard due to the 
presence of contaminated ground water 
in wells downgradient from the units. 
Commenters asserted that the Agency 
should not move forward with the listing 
until data were presented for comment 
that substantiated impoundment 
releases and corresponding 
contamination of ground water at levels 
that posed a risk to human health and 
the environment.

The Agency disagrees with the 
commenters about the need to prove 
that active, health-threatening ground- 
water contamination is occurring before 
deciding to list a waste as hazardous. To 
the contrary, the criteria specified in 40 
CFR 261.11(a)(3) require only that the 
Agency assess potential for health- 
threatening ground-water 
contamination. The Agency must 
evaluate the presence of hazardous 
constituents in a waste and consider 
specified factors such as type of waste 
management, waste quantities, and 
generic hydrogeologic characteristics. 
The ground-water data included in the 
1988 Notice of Data Availability docket 
illustrate the highly mobile nature of 
organic hazardous constituents 
associated with the oily waste matrix. 
These data also indicate the presence of 
persistent metals such as lead and 
chromium in the oily waste matrix. The 
Agency also has collected additional

data (see Appendix I of the Background 
Document in the docket supporting 
today’s rule) demonstrating that the 
wastes pose a threat to human health 
and the environment. This reaffirms the 
Agency’s determination that these 
wastes are hazardous.

4. Establishment of Pass/Fail Criteria

Several commenters maintained that 
the Agency had not established criteria 
for what constituted a hazard for any of 
the constituents in the subject wastes. 
Commenters expressed an opinion that 
specification of pass/fail criteria was 
essential to the evaluation of the class 
of refinery wastes because hazardous 
constituent concentrations in several of 
the wastes were below the levels that 
lead the Agency to list the wastes in the 
first place.

The Agency disagrees with the 
commenters on the need to establish 
pass/fail criteria as part of the listing 
process. The Agency promulgated its 
listing criteria in 1980 at 40 CFR 261.11. 
These criteria are based on the 
requirements of section 3001 of the 
statute. Using these RCRA listing 
criteria, the data presented by the 
Agency clearly demonstrate that the 
hazardous constituents are routinely 
and typically present in the wastes at 
levels well in excess of the health-based 
levels. The RCRA statute allows the 
Agency to list wastes as hazardous even 
if only one hazardous constituent is 
demonstrated to be present at a 
significant concentration [i.e., a level 
“many times” greater than health-based 
level) in a waste. If a refinery believes 
that his waste is not hazardous [i.e., 
contains low concentration of hazardous 
constituents) he may petition the 
Agency through the procedures specified 
in 40 CFR 260.22).
D. Im plem entation  Issu es

Commenters raised a number of 
concerns regarding the timing of various 
regulatory requirements that would be 
imposed as a consequence of listing 
primary treatment sludges and the 
industry’s ability to comply with these 
regulations. Central to the arguments of 
several commenters is the premise that 
continuous operation of the refinery is 
only possible with continued use of 
primary treatment surface 
impoundments for wastewater 
treatment for a 4- to 6-year period. The 
commenters further indicated that any 
disruption in the wastewater treatment 
systems [e.g., retrofitting of primary 
treatment surface impoundments to 
comply with MTRs specified on July 15, 
1985) would result in shutdown of the 
operation. They requested that the
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Agency extend (1) the effective date of 
listing beyond a 6-month period and (2) 
the MTR compliance period for surface 
impoundments beyond 4 years.

The following four major issues are 
discussed in this section.
—Effective date of listing 
—Water Quality impact 
—New versus amended listings 
—Impact of land disposal restriction 

determination
1. Effective Date of Listing

A number of commenters requested 
an extension of the effective date of the 
listing. Several commenters were 
concerned that refineries that cannot 
complete closure of impoundments 
containing the primary oil/water/solids 
separation sludge before the effective 
date of the listing would be forced to 
expend considerable resources 
needlessly in subtitle C closure efforts. 
Commenters reasoned that these 
unnecessary costs could be avoided by 
extending the effective date of the 
listing, which would enable refineries to 
close impoundments under the less 
costly subtitle D closure requirements.

HSWA sets forth a requirement that 
the effective date be no later than 6 
months from the promulgation of the 
new listing. A period of 6 months from 
the effective date of the listing is 
generally adequate time for the removal 
of sludges from impoundments and for 
cleanup of incidental sludge-generating 
units. It also should be an adequate 
amount of time for the industry to 
undertake the following corrective steps:
—“Fine time” wastewater systems to prevent 

future generation of the sludges in 
stormwater and flow equalization 
impoundments.

—Implement improved operation, inspection, 
and maintenance steps as part of standard 
operating procedures to guarantee that 
most of the sludge would be generated in 
units intended for the wastewater 
treatment and not in the incidental units 
identified in this preamble.
The Agency realizes that refiners 

using devices other than API separators, 
DAF units, and aggressive biological 
treatment units may not be able to 
complete all remedial activities within a 
6-month period. These refineries may 
have been managing potentially 
hazardous wastes in an inadequate 
fashion for quite some time and may 
already have experienced releases of 
hazardous constituents into soils and 
ground water. Future releases at 
refineries that do not use API 
separators, DAF units or aggressive 
biological treatment technologies have a 
significant potential to pose a hazard to 
human health and the environment. 
Therefore the Agency believes that

resources expended in ensuring the 
proper closure of these units under 
Subtitle C provide a necessary step 
towards mitigating future impacts on 
human health and the environment.

A second concern of the commenters 
was that refineries choosing to continue 
operation of affected surface 
impoundments that contain the wastes 
listed today may not be able to retrofit 
impoundments within the 4-year period 
specified for the compliance with MTRs. 
These commenters requested that the 
Agency consider delaying the effective 
date as a means of deferring the 
imposition of the MTRs.

The 4-year compliance deadline for 
the MTRs is a statutory requirement and 
is beyond the Agency’s power to 
change. Regardless of this point, 
however, the Agency disagrees with the 
commenters about the impact of a 4- 
year MTR compliance period. The 
Agency believes that refineries could 
retrofit their wastewater treatment 
systems by selecting one or more of the 
following options:
—Operating properly designed flow 

equalization tanks and segregated 
stormwater units.

—Using properly maintained primary oil/ 
water/solids separation systems.

—Converting to a more aggressive form of 
biological treatment to eliminate future 
generation of the listed wastes.

—Removing both the wastes in the sludge
generating units and the underlying 
contaminated soils (if present), thus, 
eliminating the need for MTR compliance.
Following the application of the first 

two retrofitting options, all the sludges 
would be generated and deposited 
upstream of affected ponds. The 
selection of the third option would 
totally eliminate the need for future 
storage or treatment ponds/ 
impoundments. Similarly, under the last 
option, one-time removal of the 
preexisting sludges and contaminated 
soils would allow refineries to avoid the 
MTR compliance costs and to perform 
closure under the less-costly Subtitle D 
requirements. If none of these options 
appear to be feasible, then refineries 
must retrofit units within the 4-year 
cqmpliance period. For further 
discussion of MTR compliance 
requirements, see also section V.D.4., 
Impact of Land Disposal Restrictions 
Determinations.
2. Water Quality Impacts

Three commenters expressed concern 
that the listing of primary separation 
sludge would leave some refineries with 
no option but to shut down affected 
impoundments. Commenters were 
concerned that the listing could force 
refineries into NPDES noncompliance

and result in surface water 
deterioration.

As stated earlier in this preamble, the 
Agency does not believe that surface 
impoundment closure will necessarily 
lead to increases in water pollutant 
discharges. Rather, the Agency believes 
that conscientious upgrading and use of 
a well-operated and maintained 
wastewater treatment system will 
eliminate the potential generation of 
hazardous wastes in incidental and 
downstream units. The listings will, 
consequently, provide an incentive to 
the industry to improve the ability of 
primary wastewater treatment systems 
and secondary biological treatment 
units to treat the wastewaters with 
improved efficiencies. Therefore, the 
Agency believes that the impact of the 
listing will be to improve surface water 
quality.

3. New versus Amended Listings

Numerous commenters requested that 
the Agency consider wastes subject to 
the listings to be newly listed wastes, 
rather than amending the existing 
listings of DAF float (K048) and API 
separator sludge (K05l). Commenters’ 
concerns were also related to the many 
additional requirements for hazardous 
waste management imposed by the 
HSWA. Commenters reasoned that the 
subject wastes were not generally 
managed as hazardous at the present 
time and, therefore, consolidation of the 
listings could be erroneously construed 
to imply retroactive application of the 
listings. At a minimum, commenters 
were concerned that the situation would 
be a confusing one.

EPA agrees, in part, with the 
commenters. Inasmuch as the listing 
adopted today is a listing promulgated 
pursuant to section 3001 of RCRA and 
offered in satisfaction of the 
requirements of section 3001(e)(2), the 
Agency clearly will consider it to be a 
new listing and is assigning the 
proposed wastes new RCRA hazardous 
waste numbers. This distinction 
between existing wastes and newly 
listed wastes eliminates confusion and 
will facilitate RCRA listing compliance.

4. Impact of Land Disposal Restrictions 
Determinations

Commenters responding to the 
proposed rulemaking repeatedly 
expressed concern about the potential 
impact of land disposal restrictions 
determinations that follow the 
promulgation of a new listing. HSWA 
requires that the Agency make a land 
disposal prohibition determination for 
newly listed hazardous wastes within 0 
months of the date of listirig (RCRA
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section 3004(g)(4), 42 U.S.C. § 6924(g)(4)). 
However, the statute does not provide 
for an automatic prohibition of the land 
disposal of such wastes if EPA fails to 
meet this statutory deadline. 
Nevertheless, the commentera presumed 
that the Agency would meet the 6-month 
deadline because the wastes involved in 
this listing are similar in composition to 
K048 and K051 for which a land disposal 
restrictions determination has already 
been made. Commentera raised three 
issues that assume a similar 
determination would be made for 
primary separation sludge.

First, some commenters contended 
that the land disposal restrictions 
(LDRs) should not apply until sludges 
were removed from the generating 
impoundments or incidental sludge
generating units. These commenters 
maintained that the Agency does not 
consider the sludges to be generated 
until they are removed from the unit and 
disposed on the land.

The Agency disagrees with the 
commenters. The Agency has always 
maintained that sludges are generated at 
the moment of their deposition at the 
bottom of a unit. The commenters have 
apparently misunderstood the exclusion 
from certain regulations for hazardous 
sludges generated in product storage 
tanks (40 CFR 261.4(c)), which does not 
apply either to other waste management 
units or to surface impoundments used 
in any manner. Furthermore, the 
commenter’s belief that 40 CFR 261.4(c) 
states that the sludges are not generated 
is in error; 40 CFR 261.4(c) states that 
sludges are not subject to regulation 
until removed from the product storage 
tanks.

Second, the commenters requested 
that the Agency verify that the land 
disposal restrictions would not apply to 
sludges at the time of generation in 
impoundments because the sludges had 
not actually been placed upon the land. 
The commenters reasoned that: (1) The 
deposited wastes did not meet the 
criteria for listing until they were 
removed from the bottom of the 
impoundment and (2) the land disposal 
restrictions only prohibit placement of a 
hazardous waste on the land, not its 
formation on the land or in land-based 
units.

The Agency disagrees with the 
commenters and again notes that the 
wastes listed today are generated 
through gravitational separation and/or 
chemical or physical deemulsification of 
oil/water/solids from refinery 
wastewaters. Consistent with the K048 
and K051 listings, these wastes are 
considered to be generated at the 
moment of deposition in the unit. Note 
that deposition is defined as a condition

where there has been at least a 
temporary cessation of lateral particle 
movement (OSW Policy Directive 
9441.29 (85)). When land disposal 
restrictions are promulgated for these 
newly identified hazardous wastes, 
surface impoundments in which these 
newly identified wastes are generated 
must either comply with the MTRs of 
3004(o)(1) (A) within four years of 
promulgation of the new listing or 
characteristic or must cease receiving 
hazardous waste no later than that date. 
Additional requirements imposed by the 
land disposal restrictions will be 
addressed when land disposal 
restrictions are promulgated for these 
newly listed wastes.

The third point raised by the 
commenters relates to imposition of 
MTRs on surface impoundments storing 
listed hazardous wastes subject to the 
LDRs. Commenters stated that the 6- 
month compliance deadline for 
imposition of the MTRs would 
necessitate an immediate shutdown of 
the impoundments and, as a 
consequence of CWA regulations, 
closure of the refinery. Commenters 
expressed the opinion that shutdowns 
should be unnecessary, especially 
because a 6-month timetable for 
imposition of the MTRs would be in 
direct conflict with Congressional intent 
(suggested by section 3005(j)(6) of 
RCRA, which allows 4 years for 
impoundment retrofitting).

The Agency believes that it is unlikely 
that refinery closures would result from 
a 6-month timetable for imposition of 
the MTRs. As stated previously, many 
refineries will require only minor 
modifications to their wastewater 
treatment systems to prevent future 
generation of today’s wastes in any 
large impoundment or in incidental 
sludge-generating units. Most other 
refineries will have a broad range of 
options available that could be 
implemented in this time frame to avoid 
impoundment retrofitting and refinery 
closure. For example, petroleum 
refineries typically have huge volumes 
of tank storage capacity. Refineries that 
are unable to complete primary 
wastewater treatment in an existing 
treatment system could temporarily 
convert product storage tank capacity to 
storage of wastewater awaiting further 
treatment until the wastewater 
treatment system upgrade is completed 
or until surface impoundments have 
been retrofitted to comply with MTRs. 
Review of RCRA section 3007 
questionnaire responses suggests that 
no refinery would have to convert more 
than 10 percent of its crude and product 
storage capacity to handle the surface 
impoundment-based primary

wastewater treatment operation at a 
given site. Given that refineries typically 
maintain a large excess of tank capacity 
over daily needs, negligible impact on 
production capacity would be expected 
to result from temporary conversion of 
tank capacity.

Regardless of the compliance 
strategies ultimately adopted by the 
various refineries, it is important to keep 
in mind that today’s notice does not in 
any way set land disposal restrictions 
for these wastes. Consequently, the 
potential statutory conflict referred to 
by commenters does not yet exist (i.e., 
there is not conflict between the 
statutory deadlines imposed by land 
disposal restrictions and minimum 
technology requirements until the 
Agency develops land disposal 
restrictions for the wastes). Therefore, 
the Agency notes the commenter’s 
concern and will address the issue in the 
proposed determination on the land 
disposal restrictions.

V. Compliance and Implementation

A. S tate A uthority

1. Applicability of Rules in Authorized 
States

Under section 3006 of RCRA, EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State. Following 
authorization, EPA retains enforcement 
authority under RCRA sections 3008, 
3013, and 7003, although authorized 
States have primary enforcement 
responsibility. The standards and 
requirements for authorization are found 
in 40 CFR 271.

Prior to HSWA, a State with final 
authorization administered its 
hazardous waste program in lieu of EPA 
administering the Federal program in 
that State. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities that the State was authorized 
to permit. When new, more-stringent 
Federal requirements were promulgated 
or enacted, the State was obliged to 
enact equivalent requirements within 
specified time frames. New Federal 
requirements did not take effect in an 
authorized State until the State adopted 
the requirements as State law.

In contrast, under RCRA section 
3006(g) (42 U.S.C. | 6926(g)), new 
requirements and prohibitions imposed 
by HSWA take effect in authorized 
States at the same time that they take 
effect in unauthorized States. EPA is 
directed to carry out these requirements 
and prohibitions in authorized States, 
including the issuance of permits, until 
the State is granted interim or final



4 6 3 3 1F e d e ra l  R e g is te r  /  V ol. 55 , N o . 2 1 3  /  F r id a y , N o v e m b e r 2, 1 9 9 0  /  R u les a n d  R eg u latio n s
m , M  — — — — " I '  I   I T T  I I ■ ■ ■ III I    -------------- -------------- °

authorization to do so. While States 
must still adopt HSWA-related 
provisions as State law to retain final 
authorization, HSWA applies in 
authorized States in the interim. Today’s 
rule is promulgated pursuant to section 
3001 of RCRA (42 U.S.C. 6921).
Therefore, this rule has been added to 
Table 1 in 40 CFR 271.1(j), which 
identifies the Federal program 
requirements that are promulgated 
pursuant to HSWA and take effect in all 
States, regardless of their authorization 
status. States may apply for either 
interim or final authorization for the 
HSWA provisions in Table 1, as 
discussed in the following section.
2. Effect on State Authorizations

As noted above, EPA will implement 
today’s rule in authorized States until 
their programs are modified to adopt 
these rules and the modification is 
approved by EPA. Because the rule is 
promulgated pursuant to HSWA, a State 
submitting a program modification may 
apply to receive either interim or final 
authorization under RCRA section 
3006(g)(2) or 3006(b), respectively, on the 
basis of requirements that are 
substantially equivalent or equivalent to 
EPA’s. The procedures and schedule for 
State program modifications for either 
interim or final authorization are 
described in 40 CFR 271.21. It should be 
noted that HSWA interim authorization 
will expire on January 1,1993 (see 
§ 271.24(c)).

40 CFR 271.21(e)(2) requires States 
that have final authorization to modify 
their programs to reflect Federal 
program changes and, subsequently, to 
submit the modification to EPA for 
approval. State program modifications 
must be made by July 1,1992, if only 
regulatory changes are necessary or July 
1,1993, if statutory changes are 
necessary. These deadlines can be 
extended in exceptional cases (see 40 
CFR 271.21(e)(3)).

States with authorized RCRA 
programs jnay have requirements 
similar to those in today’s rule. These 
State regulations have not been 
assessed against the Federal regulations 
being promulgated today to determine 
whether they meet the tests for 
authorization. Thus, a State is not 
authorized to implement these 
requirements in lieu of EPA until the 
State program modification is approved. 
Of course, States with existing 
standards may continue to administer 
and enforce their standards as a matter 
of State law. In implementing the 
Federal program, EPA will work with 
States under cooperative agreements to 
minimize duplication of efforts. In many 
cases EPA will be able to defer to the

States in their efforts to implement their 
programs rather than take separate 
actions under Federal authority.

States that submit official applications 
for final authorization less than 12 ~
months after the effective date of these 
regulations are not required to include 
standards equivalent to these standards 
in their applications. However, the State 
must modify its program by the 
deadlines set forth in 40 CFR 271.21(e). 
States that submit official applications 
for final authorization 12 months after 
the effective date of these standards 
must include standards equivalent to 
these standards in their application. 40 
CFR 271.3 sets forth the requirements a 
State must meet when submitting its 
final authorization application.

B. E ffectiv e D ate

The effective date of today’s rule is 
May 2,1991. As discussed above, since 
today's rule is issued pursuant to HSWA 
authority, EPA will regulate the 
management of F037 and F038 until 
States are authorized to regulate these 
wastes. Thus, EPA will apply Federal 
regulations to these wastes and to their 
management in both authorized and 
unauthorized States,

C. S ection  3010 N otification

Pursuant to RCRA section 3010, the 
Administrator may require all persons 
who handle hazardous wastes to notify 
EPA of their hazardous waste 
management activities within 90 days 
after the wastes are identified or listed 
as hazardous. This requirement may be 
applied even to those generators, 
transporters, and treatment, storage, and 
disposal facilities (TSDFs) that have 
previously notified EPA with respect to 
the management of other hazardous 
wastes. The Agency has decided to 
waive this notification requirement for 
persons who handle wastes that are 
covered by today’s listings and have 
already (1) notified EPA that they 
manage other hazardous wastes; and (2) 
received an EPA identification number. 
The Agency has waived the notification 
requirement in this case because it 
believes that most, if not all, persons 
who manage these wastes have already 
notified EPA and received an EPA 
identification number. However, any 
person who generates, transports, treats, 
stores, or disposes of these wastes and 
has not previously received an EPA 
identification number, must obtain an 
identification number pursuant to 40 
CFR 262.12 to generate, transport, treat, 
store, or dispose of these hazardous 
wastes by January. 31,1991.

D. G enerators an d  Transporters

Persons that generate F037 and F038 
wastes may be required to obtain an 
EPA identification number, if they do 
not already have one (as discussed in 
section V.C, above). In order to be able 
to generate or transport these wastes 
after the effective date of this rule 
generators of the wastes listed today 
will be subject to the generator 
requirements set forth in 40 CFR 262. 
These requirements include standards 
for hazardous waste determination (40 
CFR 262.11), compliance with the 
manifest (40 CFR 262.20 to 262.23), 
pretransport procedures (40 CFR 262.30 
to 262.34), generator accumulation (40 
CFR 262.34), recordkeeping and 
reporting (40 CFR 262.40 to 262.44), and 
import/export procedures (40 CFR 
262.50 to 262.60). It should be noted that 
the generator accumulation provisions 
of 40 CFR 262.34 allow generators to 
accumulate hazardous wastes without 
obtaining interim status or a permit only 
in units that are container storage units 
or tank systems; the regulations also 
place a limit on the maximum amount of 
time that wastes can be accumulated in 
these units. If these wastes are managed 
in surface impoundments or other units 
that are not tank systems or containers, 
these units are subject to the permitting 
requirements of 40 CFR 264 and 265, and 
the generator is required to obtain 
interim status and seek a permit (or 
modify interim status or a permit, as 
appropriate). Persons who transport 
F037 and F038 wastes will be required to 
obtain an EPA identification number as 
described above and will be subject to 
the transporter requirements set forth in 
40 CFR 263.

E. F acilities  S ubject to Perm itting

1. Facilities Newly Subject to RCRA 
Permit Requirements

Facilities that treat, store, or dispose 
of F037 and F038, but have not received 
a permit pursuant to section 3005 of 
RCRA and are not currently operating 
pursuant to interim status, might be 
eligible for interim status under HSWA 
(see section 3005(e)(l)(A)(ii) of RCRA, 
as amended). In order to operate 
pursuant to interim status, eligible 
facilities will be required to provide any 
required notice under section 3010 by, 
and to submit a Part A permit 
application not later than May 2,1991. 
Such facilities are subject to regulation 
under 40 CFR 265 until a permit is 
issued.

In addition, under section 3005(e)(3), 
not later than May 4,1992 land disposal 
facilities qualifying for interim status 
under section 3005(e)(l)(A)(ii) also must
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submit a Part B permit application and 
certify that the facility is in compliance 
with all applicable ground-water 
monitoring and financial responsibility 
requirements. If the facility fails to 
submit these certifications and a permit 
application, interim status will terminate 
on May 4,1992.

2. Interim Status Facilities
Pursuant to 40 CFR 270.72(a)(1), all 

existing hazardous waste management 
facilities (as defined in 40 CFR 270.2) 
that treat, store, or dispose of F037 and 
F038 and are currently operating 
pursuant to interim status under section 
3005(e) of RCRA must file an amended 
Part A permit application with EPA no 
later than May 2,1991. By doing this, the 
facility may continue managing the 
newly listed wastes. If the facility fails 
to file an amended Part A application by 
May 2,1991, the facility will not receive 
interim status for management of the 
newly listed wastes, and may not 
manage F037 or F038 until the facility 
receives either a permit or a change in 
interim status allowing such activity (40 
CFR 270.10(g)).

3. Permitted Facilities
Under regulations promulgated by 

EPA on September 28,1988, (see 53 FR 
37912), a hazardous waste management 
facility that has received a permit 
pursuant to section 3005 of RCRA and is 
“in existence" as a hazardous waste 
facility for the newly listed wastes, may 
be eligible to continue managing the 
new wastes under 40 CFR 270.42(g) 
while steps necessary to obtain a permit 
modification to allow the facility to 
manage the wastes are taken. To 
continue to manage the newly listed 
F037 and F038 wastes, eligible facilities 
must be in compliance with 40 CFR 265 
requirements with respect to 
management of the newly listed wastes 
and submit a Class 1 modification 
request no later than May 2,1991. This 
modification is essentially a notification 
to the Agency that the facility is 
handling the waste. As part of the 
procedure, the permittee must also 
notify the public within 90 days of 
submittal to the Agency.

The permittee must then submit a 
Class 2 or 3 permit modification to the 
Agency by 180 days after the effective 
date of the listing. A Class 2 
modification is required if the newly 
listed wastes will be managed in 
existing permitted units or in newly 
regulated tank or container units and 
will not require additional or different 
management practices than those 
authorized in the permit. A Class 2 
modification requires public notice by 
the facility owner of the modification

request, a 60 day public comment 
period, and an informal meeting 
between the owner and the public 
within the 60 day period. The Class 2 
process includes a “default provision,” 
which provides that if the Agency does 
not reach a decision within 120 days, the 
modification is automatically authorized 
for 180 days. If the Agency does not 
reach a decision by the end of that 
period, the modification is permanently 
authorized.

A Class 3 modification is required if 
management of the newly listed wastes 
requires additional or different 
management practices than those 
authorized in the permit or if newly 
regulated landbased units are involved. 
The initial public notification and public 
meeting requirements are the same as 
for Class 2 modifications. However, 
after the end of the 60 day public 
comment period, the Agency will 
develop a draft permit modification, 
open a public comment period of 45 
days, and hold a public hearing if 
requested. There is no default provision 
for Class 3 modifications.

Under 40 CFR 270.42{g)(l)(v), for 
newly regulated land disposal units, 
permitted facilities must certify that the 
facility is in compliance with all 
applicable 40 CFR 265 ground-water 
monitoring and financial responsibility 
requirements no later than May 4,1992.
If the facility fails to submit these 
certifications, authority to manage the 
newly listed wastes under 40 CFR 
270.42(g) will terminate on that date.

F. C om pliance O ptions fo r  S p ecific  
Units

Facilities that treat, store, or dispose 
F037 and F038 wastes will have several 
options for complying with the RCRA 
regulatory requirements. Facilities may 
alter existing wastewater treatment 
systems to limit the units in which these 
wastes will be generated and managed 
and, thereby, may control which units 
will be subject to RCRA Subtitle C 
regulation. For example, wastewater 
treatment surface impoundments, which 
are subject to RCRA Subtitle C 
regulation, could be replaced with 
wastewater treatment tanks, which are 
excluded from regulation as long as the 
provisions under 40 CFR 264.1(g)(6) and 
265.1(c)(10) are met. Alternatively, 
facilities may cease managing these 
wastes in units that would be subject to 
regulation (such as surface 
impoundments) prior to the effective 
date of today’s rule in order to avoid the 
application of RCRA permitting 
standards. These options are discussed 
in more detail in the following sections.

1. Tank Systems

Because the wastes listed today are 
generated from the treatment of 
wastewaters, it is likely that, in the 
future, much of the waste will be 
generated in tanks that are part of 
wastewater treatment systems. Under 40 
CFR 264.1(g)(6) and 265.1(o)(10), tanks 
and tank systems that meet the 
definition of wastewater treatment unit 
in 40 CFR 260.10 are not subject to the 
permitting and interim status 
requirements of 40 CFR 264 and 265. The 
wastewater treatment unit definition 
includes devices that (1) are part of a 
wastewater treatment facility that is 
subject to section 402 or 307(b) of the 
Clean Water Act; and (2) treat or store 
an influent wastewater that is a 
hazardous waste, or that generate and 
accumulate a wastewater treatment 
sludge that is a hazardous waste, or that 
treat or store a wastewater treatment 
sludge which is a hazardous waste; (3) 
meet the definition of tank or tank 
system in 40 CFR 260.10 (see 53 FR 
34079). Therefore, all tanks and tank 
systems that meet the wastewater 
treatment unit definition, and in which 
the newly listed wastes are generated, 
accumulated, treated, or stored, are 
exempt from the regulatory 
requirements of 40 CFR 264 and 265. 
Because the definition of tank system 
includes all connected ancillary 
equipment as defined in 40 CFR 260.10, 
which includes piping, fittings, flanges, 
valves, and pumps, any such equipment 
that is part of an exempt wastewater 
treatment unit in which the newly listed 
wastes are generated, accumulated, 
treated, or stored is also excluded from 
the requirements of 40 CFR 264 and 265. 
(See 53 FR 34079 for further discussion 
of the scope of the exemption.)
However, the listed sludges, once 
removed from the excluded units in 
which they are generated, are subject to 
all applicable Subtitle C regulations.

It should also be noted that wastes 
being generated at treatment, storage, or 
disposal facilities may qualify for the 
permit exemption under 40 CFR 262.34 
(see discussion in section C.l above). 
This exemption applies only to tank and 
container units for specified periods of 
time.

Any tanks or tank systems that 
manage the newly listed wastes but that 
do not meet the wastewater treatment 
unit definition or other permit exemption 
will be subject to the applicable 
requirements of 40 CFR 264 and 265, 
including requirements for secondary 
containment and leak detection, as well 
as closure and financial responsibility.
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2. Surface Impoundments
Because the wastes listed today are 

generated from the treatment of 
wastewaters, it is likely that those 
sludges not generated in exempt 
wastewater treatment units will be 
generated in surface impoundments that 
are part of wastewater treatment 
systems. Because surface impoundments 
are not excluded from regulation under 
the wastewater treatment unit 
exemption, and in addition are “land 
disposal” units for purposes of the land 
disposal restrictions (under section 
3004(k), all surface impoundments are 
land disposal), the regulatory status of 
these units for permitting purposes is 
dependent on several factors. Surface 
impoundments generating F037 and F038 
wastes are subject to the same 
regulations applicable to surface 
impoundments managing RCRA 
hazardous wastes in any other manner. 
The factors which determine the surface 
impoundment regulatory status for 
permitting purposes and their 
compliance options are discussed 
below.

Facilities with impoundments in 
which F037 and F038 wastes currently 
are generated and/or disposed may 
cease operation of the units prior to the 
effective date of today’s listings. If all 
sludges containing F037 and F038 are 
removed from the surface 
impoundments prior to the effective date 
of today’s listing, the units will riot be 
subject to RCRA Subtitle C. If the 
removed sludges are not actively 
managed after the effective date of 
today’s listing, they will also not be 
subject to Subtitle C. If operation of 
these units ceases prior to the effective 
date, these inactive units would not be 
subject to regulation under 40 CFR 264 
or 265. However, any sludges that meet 
the listing descriptions contained in the 
inactive units, and that are actively 
managed after the effective date would 
be subject to regulation. For example, if 
the sludges were excavated for 
treatment and disposed of elsewhere, 
they would be regulated as hazardous 
wastes at the time of excavation and 
would be required to be managed at a 
RCRA subtitle C facility. It should be 
noted that any inactive units that are 
located at facilities otherwise subject to 
RCRA interim status or permitting are 
considered to be solid waste 
management units subject to corrective 
action requirements under sections 
3008(h) and 3004(u) of RCRA (see 
corrective action discussion in section
III.D.).

However, facilities with surface 
impoundments in which F037 and F038 
wastes have been generated and/or

managed may also choose to redesign or 
reconfigure the existing wastewater 
treatment system such that F037 and 
F038 wastes are no longer generated or 
managed in some or all units of the 
treatment train after the effective date 
of this listing. Under this scenario, there 
may be surface impoundments 
containing F037 and F038 sludges which 
were deposited prior to the effective 
date, and which cease to receive 
hazardous wastes after the effective 
date. If (1) any sludge or waste that 
meets the description of F037 or F038 
remains in the surface impoundment on 
the effective date of today’s listings, and
(2) the unit does not receive or generate 
any other hazardous wastes on or after 
the effective date, and (3) the 
impoundment is the final disposal site 
for the wastes, then the impoundment is 
not subject to RCRA Subtitle C. The 
Agency does not view one time removal 
of waste as part of a closure as changing 
the status of the unit, as long as there 
has not been ongoing management of 
the waste in the impoundment. Removal 
of waste in the context of a closure 
provides human health and 
environmental benefits since it 
eliminates potential sources of ground 
water pollution. This approach is 
consistent with current operational 
procedures for landfills under identical 
circumstances with respect to newly 
regulated TC wastes.

A unit not receiving hazardous wastes 
may, however, generate hazardous 
wastes. For example, even if the unit 
containing the newly listed sludge is not 
considered to be actively managing the 
sludge, if any influent to the unit, 
including that which is nonhazardous, 
causes that sludge to be scoured from 
the unit, any effluent from the unit 
would be considered hazardous, 
because the “mixture rule” would be 
applicable. Thus, any surface 
impoundment receiving that hazardous 
effluent would be subject to the Subtitle 
C management standards and would 
need to be under interim status or obtain 
a permit.

Facilities with units in which F037 and 
F038 wastes are generated and/or 
managed after the effective date of the 
listings may continue to use these units 
to manage F037 and F038 wastes if all 
applicable RCRA Subtitle C 
requirements are satisfied. These 
facilities will be required to obtain 
interim status and apply for a permit (or 
modify interim status or a permit, if 
appropriate) in accordance with the 
compliance dates discussed in section
IV.B, above. The units will be subject to 
the applicable requirements of 40 CFR

264 and 265 as of the effective date of 
the listing.

With regard to the land disposal 
restrictions (LDR), treatment or storage 
in a land based unit is considered land 
disposal and potentially subject to LDR 
prohibitions. The key to LDR 
applicability is whether there has been 
placement of the hazardous waste into a 
land-based unit after the effective date 
of the LDR regulations.

3. Other Units

Units in which F037 and F038 are 
generated or managed will be subject to 
all applicable requirements of 40 CFR 
264 and 265, unless the unit is excluded 
from such permitting by other provisions 
such as the wastewater treatment tank 
exclusions (40 CFR 264.1(g)(6) and 
265.1(c)(10)}, and the product storage 
tank exclusion (40 CFR 261.4(c)). 
Examples of units to which these 
exclusions could never apply include 
landfills, land treatment units, waste 
piles, incinerators, and any other 
miscellaneous units in which these 
wastes may be generated or managed.

4. Closure

All units in which F037 and F038 
wastes are treated, stored, or disposed 
after the effective date of this regulation 
that are not excluded from the 
requirements of 40 CFR 264 and 265 are 
subject to both the general closure and 
post-closure requirements of Subpart G 
and the unit-specific closure 
requirements set forth in the applicable 
unit technical standards Subpart of 40 
CFR 264 or 265. Additionally, EPA 
recently promulgated a final rule that 
allows, under limited circumstances, 
regulated landfills, surface 
impoundments, or land treatment units 
to cease managing hazardous waste but 
to delay Subtitle C closure to allow the 
unit to continue to manage non
hazardous waste for a period of time 
prior to closure of the unit (see 54 FR 
33376, August 14,1989). Units for which 
closure is delayed continue to be subject 
to all applicable 40 CFR 264 and 265 
requirements. Dates and procedures for 
submittal of necessary demonstrations, 
permit applications, and revised 
applications are detailed in 40 CFR 
264.113(c) through (e) and 265.113 (c) 
through (e).

VI. Regulatory Impact Analysis

Pursuant to Executive Order 12291, 
the Agency has determined that today's 
rule may constitute a “major regulation” 
since it could result in an annual cost to 
the economy in excess of $100 million. 
Consequently, the Agency has 
conducted a regulatory impact analysis
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(RIA) in support of today’s rule. The 
complete RIA document, R egulatory  
Im pact A nalysis fo r  th e Listing o f  
Prim ary an d  S econ dary O il/W ater/ 
S olid  Separation  Sludges from  the 
Treatm ent o f  Petroleum  R efin ery  
W astew aters (hereafter, “RIA 
Document”), is available for review in 
the public docket for today’s rule, and 
also was submitted to the Office of 
Management and Budget for review as 
required by E .0 .12291. EPA’s response 
to OMB’s views is available in the 
docket supporting today’s rule.

This section of the preamble 
summarizes the RIA in three parts. The 
first part provides an overview of the 
U.S. petroleum refining industry and 
identifies and profiles the affected 
management practices, estimated sludge 
quantities, number of refineries, and 
expected subtitle C compliance 
scenarios for affected refineries. The 
second part provides an overview of 
estimated compliance costs, including 
general methods employed, expected 
national economic impacts, and direct 
industry impacts. The third part 
illustrates the types of human health 
and ecological hazards likely to b.e 
associated with these separation 
sludges under baseline management 
practices and typical petroleum refinery 
environmental settings. It also provides 
results from EPA’s effort to quantify the 
major baseline damages and regulatory 
benefits.

A. Industry O verview  an d P rofile o f  
A ffected  F acilities

1. The U.S. Petroleum Refining Industry

At the beginning of 1989 (the base 
year for this analysis), there were 204 
operating petroleum refineries in the 
United States with a combined capacity 
of 15.7 million barrels per calendar day 
(BPCD) of crude oil distillation capacity. 
Following a 5-year period of contraction 
from an historical peak of 324 refineries 
and 18.6 million BPCD of capacity at the 
end of 1980, the industry has been 
relatively stable, with moderately 
increasing capacity since 1985. As an 
industry, petroleum refining is 
distributed widely across the country, 
with at least one installation in each of 
35 states, and 12 states having six or 
more refineries.26 The top three states— 
Louisiana with 22, California with 32, 
and Texas with 34—dominate, 
representing 43 percent of all refineries 
and 57 percent of U.S. capacity.

26 Unless otherwise noted, general refinery and 
petroleum statistics are from the U.S. Department of 
Energy. P e t r o l e u m  S u p p l y  A n n u a l  1 9 8 8  (May 1989).

2. Profile of Affected Refineries
As discussed, today’s rule would 

require all primary and secondary oil/ 
water/solids separation sludges 
generated in treatment of process 
wastewaters and oily cooling 
wastewaters from petroleum refineries 
to be managed as hazardous waste 
under RCRA Subtitle C regulations.

As background for rule development 
as well as for the regulatory impact 
analysis, the Agency conducted a 
detailed evaluation of refinery 
wastewater treatment practices, unit 
processes, and system configurations to 
develop an understanding of pond types 
and sizes, sludge characteristics and 
generation rates, and current baseline 
sludge management practices. The 
principal source of empirical 
information for these evaluations was 
the Agency’s 1984 (and subsequent 
follow-up) mail survey of the refining 
industry which provided 1983 data on a 
total of 182 refineries. Using current U.S. 
Department of Energy data, individual 
refining capacities were updated and 
closed facilities were deleted from the 
original data base. After these changes, 
the Agency had data on 167 refineries, 
which represents 82 percent of the 
operating refineries and over 94 percent 
of operating crude distillation capacity 
as of the beginning of 1989.

Based on this data and evaluation of 
individual refinery wastewater system 
flowsheets, the Agency estimates that 
almost 90 percent of the 204 operating 
U.S. refineries, or 182 refineries, 
generated at least some oil/water/solids 
separation sludge from primary 
wastewater treatment in 1989. These 
affected refineries vary enormously in 
size and complexity, from less than 5,000 
to more that 400,000 BPCD of crude oil 
processing capacity.

Many of the sludges subject to today’s 
rule, however, are also hazardous 
wastes under the Toxicity 
Characteristics (TC) rule which was 
promulgated on March 29,1990. In 
addition to the sludges, oily 
wastewaters at a majority of petroleum 
refineries are also expected to be TC 
hazardous wastes due to benzene 
concentrations. Refineries where either 
the sludges or wastewaters or both 
would be captured by the TC rule will 
need to modify their wastewater 
treatment systems to achieve 
compliance with RCRA. These 
modifications, which typically include 
constructing additional wastewater 
treatment tanks and bringing surface 
impoundments into compliance, are very 
similar to modifications that would 
otherwise be needed for today’s rule. 
Therefore, the prior promulgation of the

TC rule substantially reduces the impact 
attributable to today’s rule.

Based on EPA Toxicity 
Characteristics Leaching Procedure 
(TCLP) data for petroleum refinery 
wastes, the Agency estimates that about 
84 percent of refineries (about 150, 
termed "Group A”) have wastewaters 
and/or sludges that exceed the new TC 
regulatory level for benzene. The 
remaining 16 percent of refineries (29 
refineries, termed “Group B") that 
generate oil/water/solids separation 
sludges are estimated to be unaffected 
by the TC rule. Similar to the 
compliance response for the TC rule, 
these Group B facilities will need to 
modify their wastewater treatment 
systems by bringing surface 
impoundments into compliance and 
constructing wastewater treatment 
tanks. Extrapolating from the mail 
survey data, EPA estimates that these 29 
refineries generate about 48,000 metric 
tons per year of primary treatment 
sludges, utilizing approximately 65 
unlined surface impoundments with a 
combined surface area of 225 acres 
nationwide, subject to today’s listing. 
These impoundments are also estimated 
to contain 430,000 metric tons of 
accumulated sludges.

Although the TC rule accounts for 
most of the compliance activities at 
Group A facilities, these refineries may 
still generate, after completion of 
wastewater treatment system 
modifications, non-TC sludges that are 
subject to today’s rule. Although the 
wastewaters are characteristic 
hazardous wastes under the TC rule, a 
substantial but highly uncertain portion 
of the oily sludges generated from these 
waste waters may not test TC 
hazardous using the standard TCLP 
laboratory procedures for reasons 
discussed above. Because the Agency 
does not have adequate data on the 
amount of sludge that would be 
captured by the TC rule after TC rule 
compliance modifications at the 153 
Group A refineries, EPA bounded the 
impact estimates by assuming two 
scenarios: (1) 30 percent of the sludges 
are not captured by TC, and; (2) 70 
percent of these sludges are not 
captured by TG  This results in a range 
of 108,000 to 252,000 metric tons at 
Group A refineries estimated to be 
affected by today’s listing. Adding the
48,000 metric tons from Group B 
facilities gives a combined range of 
sludge quantities affected by today’s 
rule of 156,000 metric tons for the 30 
percent scenario and 300,000 metric tons 
for the 70 percent scenario.
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3. Baseline Waste Manaqement 
Practices and Assumed Compliance 
Scenarios

Sludges subject to today’s listing can 
be deposited at virtually any point in the 
oily wastewater collection and oil/ 
water/solids separation system 
upstream or prior to aggressive 
biological treatment units. However, the 
principal sources of such sludge 
generation and accumulation will 
include a variety of small or large ponds 
and, to a lesser extent, flow equalization 
basins or non-regulated primary 
treatment tanks located at various 
points in typical refinery wastewater 
flow system configurations. 
Characteristic pond types include:

• stormwater runoff retention ponds 
that are also used for primary treatment;

• flow equalization ponds upstream 
of primary treatment units (API 
separator or dissolved air flotation 
(DAF) units); and

• wastewater treatment ponds 
downstream of, or used instead of, 
secondary oil/water/solids separation, 
but before biological treatment, or 
before offsite discharge in the absence 
of biological treatment.

Current Sludge M anagem ent P ractices. 
The bulk of the sludges subject to 
today’s listing have historically been 
deposited and stored in unlined ponds. 
According to the EPA survey data, about 
30 percent of the refineries had 
conducted periodic clean-out of at least 
some of their sludge generating ponds as 
of 1983. However, most of the ponds in 
the survey had not been dredged up to 
1983, and thus were serving as indefinite 
sludge accumulation and storage 
impoundments. As these ponds continue 
to accumulate solids, it is likely that 
many more would eventually require 
sludge clean-out in order to operate 
adequately in a primary wastewater 
treatment capacity. Historically, 
dredged primary sludge has been 
disposed in landfill or land treatment 
units, either on-site or off-site, primarily 
under unregulated or State-regulated 
Subtitle D conditions. A few states, such 
as California, may be treating some of 
these sludges as Subtitle C hazardous 
wastes when removed from primary 
treatment ponds, although this was not 
accounted for in the present cost 
assessment due to lack of specific data.

Regulatory com plian ce scen arios. 
Under Subtitle C of RCRA, oil/water/ 
solids separation sludges can no longer 
be generated or managed in unlined 
surface impoundments. As a result, 
refineries with non-compliance sludge 
ponds would be required to alter current 
waste generation and management 
practices in two manners:

(1) To reconfigure oily wastewater 
treatment systems to eliminate the use 
of unlined surface impoundments for 
primary or secondary oil/water/solids 
separation; and

(2) To retrofit, close, or otherwise 
convert existing primary sludge 
impoundments to other uses, under 
various possible options.

For regulatory compliance purposes, 
the Agency anticipates that oily 
wastewater treatment systems at 
affected refineries will be redesigned to 
capture all oil/water/solids separation 
sludges in tank or basin units, including 
the possible use of additional 
mechanical separation equipment. 
Although some small ponds may be 
excavated and retrofitted as settling 
basins with liners meeting Subtitle C 
specifications, this will probably be the 
exception.

Therefore, for cost estimating 
purposes, the Agency assumed the 
refinery wastewater redesign strategy 
will typically involve: (1) Construction 
of flow equalization tanks or basins to 
improve the performance of existing 
mechanical sludge separation 
equipment; (2) the construction of new 
DAF flotation devices for oil removal; 
and (3) the separation of stormwater 
runoff ponds from oily wastewater 
sources to eliminate their use as primary 
oily-sludge settling ponds. This 
engineering design approach was 
applied systematically to a sample of 24 
Group B refineries in EPA’s refinery 
database assumed not affected by the 
TC rule to determine equipment needs 
and sizing as a basis for estimating the 
capital and operating costs of 
wastewater treatment system 
modifications.

In addition to wastewater treatment 
system modifications and new sludge 
management requirements, compliance 
with Subtitle C also will require that 
existing impoundments containing these 
sludges be closed or otherwise brought 
into compliance with current regulations 
to prevent or control hazardous 
releases. For purposes of estimating 
compliance costs the Agency assumed 
that, by the effective date of this listing, 
all refineries will have responded in one 
of three ways as possible compliance 
strategy options for managing existing 
oil/water/solids separation ponds:

(1) Dredging listed sludges from pond 
storage areas p rio r to the effective date 
of the rule and disposing them as 
Subtitle D wastes. Pond sites would then 
be converted to another use or left idle. 
This is the minimum cost compliance 
option considered in this regulatory 
impact assessment.

(2) Closing the pond as a Subtitle C 
land unit. Pond sludge is first solidified

in situ  with fly ash. The impoundment is 
then filled to grade with native soil, and 
an EPA-recommended cover, consisting 
of a drainage system, a synthetic 
membrane, and two feet of compacted 
clay, is added. Groundwater monitoring 
and post-closure care are provided. This 
is an intermediate cost option.

(3) “Clean closure,” in which the 
sludge and two feet of underlying soil 
are dredged and disposed as a Subtitle 
C hazardous waste. The Agency 
assumed, for present purposes, that this 
disposal would occur prior to 
implementation of land disposal 
restrictions for this sludge. Soil analysis 
and groundwater monitoring are 
provided during the closure period. 
Closed pond areas are convertible to 
other impoundment uses or other 
nonwater system uses. This is the high 
cost option for purposes of this 
assessment.

The Agency estimated compliance 
costs for all three options, recognizing 
that individual site conditions and 
company compliance policies will 
underlie choices at individual refineries. 
However, it should be noted that Option 
1 (dredge and dispose as Subtitle D 
waste prior to effective date of listing) 
could engender future removal or 
damage cost liabilities, either on-site or 
off-site, where local disposal conditions 
allow contaminant migration. Possible 
additional costs of this type have not 
been included under Option 1.

Oil/water/solid separation sludges 
generated after wastewater system 
modifications, both in response to this 
rule and the TC rule, will be subject to 
today’s listing if not captured by the TC 
rule. For present cost estimation 
purposes, EPA is expecting the listed 
sludge to be subject to the same land 
disposal restrictions as other refinery 
sludges under EPA’s “First Thirds Rule” 
(53 FR 31138) and "Third Thirds Rule” 
(55 FR 22520). Sludge incineration and 
solvent extraction in Subtitle C 
permitted units are the standard “best 
demonstrated available technologies” 
(BDAT) under these restrictions. 
Although incineration was investigated 
in most detail, due to the recent 
promulgation of solvent extraction as an 
acceptable option, the Agency also 
conducted a less extensive evaluation of 
solvent extraction and oil recovery as 
the more likely choice by industry.
Other state-of-the-art recycling and 
waste minimization technologies as 
alternatives to Subtitle C incineration 
were also investigated but not 
specifically costed. The results of this 
analysis are summarized in the RIA 
document.
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B. E conom ic C osts an d  Im pacts
Based on individual refinery 

wastewater system flowsheets and EPA 
engineering cost functions for basic unit 
processes, the Agency estimated 
baseline and Subtitle C regulatory 
compliance costs for 24 randomly- 
chosen refineries in the EPA Survey 
database likely to be subject to this 
sludge listing but not to the TC rule 
(Group B refineries). Three compliance 
scenarios, following the descriptions 
outlined in the previous section, were 
simulated to account for possible 
variations in company decisions 
regarding initial impoundment closure or 
conversion options. Capital costs were 
calculated for wastewater treatment 
system modifications, pond closure 
(including sludge clean-out, landfill 
closure or clean closure), and (for 
Options 1 and 3 only) disposal of initial 
cleanout sludge. Operating and 
maintenance costs for the new 
wastewater treatment system 
installations and annual cost of sludge 
removal, treatment, and disposal for 
future sludge generation were the other 
principal costs estimated. Engineering 
assumptions for waste management

involved on-site sludge dewatering and 
solvent extraction followed by cement 
stabilization of sludge residues as the 
principal treatment technology, followed 
by off-site land disposal in Subtitle C 
commercial facilities. On-site sludge 
treatment and off-site disposal was 
sized on the basis of total refinery 
sludge generation including previously 
listed, TC, and newly listed Subtitle C 
sludges.

In addition to total compliance costs 
for the Group B refineries, EPA also 
estimated treatment and disposal costs 
for the 30 to 70 percent of non-TC 
sludges generated at a large sample of 
over 100 Group A (TC-affected) 
refineries, using the same BDAT waste 
management assumptions as for Group 
B.

All costs were extrapolated from the 
EPA data-base to the total universe of 
operating U.S. refineries using relative 
refinery capacity as the basis for 
extrapolation.

i .  Nationwide Economic Costs «
Table H summarizes the total national 

costs of today’s sludge listing for the 
three alternative impoundment closure

options studied by the Agency. National 
costs were extrapolated upwards from 
the Agency’s sample data base of 
individual facility cost estimates, based 
on the data base coverage of 94% of 
total U.S. refinery capacity. Compliance 
costs in Table H represent total resource 
or social costs of this regulation, 
measured before any business expense 
tax write offs available to affected 
companies. Capital investment costs are 
annualized here over a 29-year lifetime 
at a real discount rate of 3.0 percent.

As seen in Table H, the Agency 
estimates compliance costs for initial 
investment at Group B refineries to 
range between $42 and $407 million, and 
total annualized costs for all refineries 
to be in the range of $57 to $131 million 
per year, depending on company 
decisions relating to pond closure 
options and percent of affected future 
sludge at Group A refineries attributed 
to this listing rule rather than the TC 
rule. Pond closure options have the 
dominant influence on total initial 
investment costs. The total annual cost 
estimates, however, are more influenced 
by the amount of future sludge which is 
or is not captured by the TC rule.

T a b l e  H .— T o t a l  Na t io n a l  C o m p l ia n c e  C o s t s , b y  P o n d  C l o s u r e  O p t io n

[Dollars in millions]

Option 1 Option 2 Option 3

Dredge
only;

subtitle D 
disposal

Subtitle C 
landfill 
closure

Clean
Closure

Capital Costs (DoHars In 
mHHons)

1. Wastewater Treatment
System1............... .................. .................... ....  $29 ..................................... ........ .. $29 .... ........................ .... .............. $29

2. Impoundment dredge and clo
sure 1______ __________________________  2 ________ ___ ___________  185 .......................... .....................  231

3. Sludge disposal1_______________________  11 ....... ..................... ........... .......  0  ............... ............................ ................ 147
Total initial c o s t1 ____ _____ _________ ..... $42 ___________________________  $214 „ .................................. .................  $407

Annual C osts (Dollars in 
millions)

1. Annualized Capital1________________________  $3 ...... .................. ................. ............. $14 ................................ ....................... $27
2. Annual O & M 1........... ......... ....... ......... ....... ..........  1 ________ __________________  5 ........ ..................... ................ ...... . 1
3. Annual Sludge Disposal * ......... ...................................................................... ......................................... ................... ................. ......... ............................ ......................................

30%  non-TC sludges_____ 53 ......... ................. ............................ 5 3 ______________ —................ ......  53 ------------------
70% non-TC sludges_____ ____________________ .....____ _________ 102 ............ ........... ......... ........ .... ...... .............. 102 ___________________________ ______ 1°2

Total annual co st_______________ $57 ........................... $106 $72 _____________  $121 $81 --------------------  $130

1 For “Group B” refineries unaffected by the TC Rule. Capital costs annualized over 20 years at 3 percent. 
1 Includes non-TC sludges at refineries both unaffected and affected by the TC Rule.

O ther W aste M anagem ent O ptions. 
The costs presented here for annual 
future sludge disposal are based on the 
assumption that companies will choose 
to meet land disposal restrictions 
regulations by treating the newly listed 
wastes by solvent extraction instead of 
incineration. Generally, the Agency’s 
cost evaluations indicate that 
incineration would be a slightly higher

cost option. Solvent extraction recycles 
recovered oil back to the refinery for 
reprocessing at an estimated rate of 
about one barrel of oil per metric ton of 
sludge. Other waste minimization or 
recycling options, not addressed in this 
analysis due to the site specific nature 
of these options, could also reduce the 
cost of the rule. Examples of such 
options might include reducing oily

waste inflow to the oily wastewater 
treatment system by waste segregation, 
using efficient over design to manage 
process upsets, incorporating better 
operating practices such as spill 
prevention and proper materials 
handling, and recycling sludge to the 
coking oven (potentially available at 
about one quarter of the refineries).
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Potential C orrective A ction  Costs.
The Agency did not include potential 
corrective action costs for on-site solid 
waste management units (under Section 
3004(u] of RCRA) within the scope of the 
RIA for today’s rule. The Corrective 
Action Rule itself is still under 
development and methods and 
assumptions for assessing costs are 
highly uncertain. The Agency’s best 
present estimate is that, as an upper 
bound, approximately 9 to 12 refineries 
would be likely to become subject to 
corrective action as a direct 
consequence of this listing rule, with a 
combined total annual cost of about $4 
million to $22 million per year.

This estimate is based on the 
observation that 60 to 70 percent of U.S. 
refineries are already subject to 
corrective action based on current 
Subtitle C on-site management 
permitting data, and assumes that only 
"Group B” refineries could be newly 
subject to corrective action as a 
consequence of this listing rule. It also 
assumes that all 9 to 12 refineries would 
chose to manage the newly listed sludge 
on-site (requiring a new permit and 
hence triggering Section 3004[u)). Unit 
costs of facility-wide corrective action 
of $400 thousand to $1.8 million per year 
per refinery (a provisional estimate from 
the draft Corrective Action RIA) 27 were 
used to derive the $4 to $22 million per 
year total national cost estimate for the 
9 to 12 refineries.
2. Industry Impacts

As a principal measure of this rule’s 
impact on individual refinery 
competitiveness, the Agency compared 
annual incremental compliance costs to 
annual product revenue for each of the 
149 refineries in EPA’s database that 
generate sludges of die type subject to 
today’s rule. Product revenue was 
calculated using individual facility 
product line proportions from the 1983 
survey, together with 1989 reported U.S. 
average refinery-level product prices, 
and scaling each refinery’s total 
production to a normalized 1989 refinery 
utilization rate of 86 percent of its 
reported crude oil refining capacity.

For purposes of evaluating annual 
compliance costs as a percent of annual 
sales (cost/sales ratio), the Agency 
recomputed compliance costs on an 
after-tax basis, allowing for private 
company cost savings attributable to 
corporate tax deductions for pollution 
control capital depreciation and 
operating expenses. In reformulating

_ 27 D r a f t  R e g u l a t o r y  I m p a c t  A n a l y s i s  f a r  t h e  

P r o p o s e d  R u l e m a k i n g  o n  C o r r e c t i v e  A c t i o n  f o r  

S o l i d  W a s t e  M a n a g e m e n t  U n i t s ,  September 13,

private costs of compliance, EPA used a 
private sector discount rate for 
analyzing capital costs of 10.6 percent, 
based on recent estimates of the real 
cost of capital for petroleum industry 
investment

Based on an analysis of private 
compliance cost-to-sales ratios, the 
impact on the refining industry is 
assessed to be modest, although not 
necessarily insignificant. A small 
number of refineries in the EPA 
database showed cost/sales ratios 
exceeding one or two percent, a level 
which has often been taken as a first 
stage indicator of significant adverse 
impact in EPA regulatory analyses.28 
Comparing the low and high TC affected 
sludge scenarios, 4 to 8 refineries show 
ratios greater than one percent of sales; 
but only three refineries exceed two 
percent, even under the highest cost 
scenario. Conversely, nine out of ten 
affected refineries in the highest cost 
scenario fall below 0.5 percent, and over 
three-quarters fall below 0.25 percent 
according to the Agency’s calculations.

For the small number of refineries that 
might become competitively vulnerable 
based on the cost/sales ratio criterion, 
the Agency also evaluated the type of 
vertical integration of the companies 
owning the potentially vulnerable 
refineries. The assumption here is that 
fully or partially integrated companies 
(i.e., those with ownership of crude oil 
production, petrochemical, and/or 
product marketing interests) would be in 
a position to absorb refinery compliance 
costs more readily than companies 
operating only at the refining stage. Of 
the potentially vulnerable refineries 
with cost/sales ratios greater than one 
percent under the highest cost scenario, 
as many as seven refineries are 
operated by non-integrated petroleum 
companies and could therefore be 
considered possibly more vulnerable 
than the others in this group.

The Agency was not able to conduct a 
more extensive analysis of potential 
facility closures o t  possible direct 
employment effects because of a lack of 
plant-specific information on costs, cash 
flows, and balance sheet items that 
would be required for such an 
evaluation. However, based on the 
analysis performed, the Agency projects 
only small overall impacts on the U.S. 
refining industry with a few facilities 
possibly incurring substantial adverse 
financial impacts to the point of closure.
3. Product Prices

The Agency does not believe that 
today's rule will have any measurable

28 Many RIA’s have used 5% as the cutoff for 
determining significant adverse impacts.

impact on consumer-level product prices 
for products including gasoline, diesel 
fuels, heating oils, or petrochemicals.
For those refineries most affected by 
this rule (Group B), the average after-tax 
compliance cost is barely 0.2 percent of 
total refinery sales revenue. For Group 
A facilities (the majority), average costs 
attributable to today’s rule will be much 
less; and it appears that many refineries 
(at least 1 percent or more) will not be 
directly affected by this rule because of 
prior commitment to closed system 
wastewater management and recycling 
of oily sludges. As a result of both of 
these factors, plus the presence of some 
foreign competition in refined products, 
it seems unlikey that companies 
incurring compliance costs would be 
able under existing competitive 
conditions to pass these costs forward 
to final product prices to any significant 
degree. However, even if all costs weTe 
to be passed thru, equivalent price 
increases at retail would be about 0.05 
percent

4. International Trade

Although in principal a domestic cost 
increase will tend to favor foreign 
refinery competition, the Agency does 
not anticipate a measurable impact from 
this rule on international trade flows or 
the U.S. balance of payments. Since 
1984, net refined petroleum product 
imports have been relatively constant at 
about 1.4 million barrels per day, or 
about 9 percent of domestic U.S. refined 
product supply. Under the conditions 
described above, with many U.S. 
refineries unaffected by this listing 
regulation and the most affected group 
of refineries (Group B) incurring an 
average compliance cost of only 0.2 
percent of sales revenue under the high 
cost option, a measurable loss of refined 
product market to foreign competition 
due to this regulation is unlikely.
C. B en efits o f  Prim ary Sludge Listing

The Agency used a two-stage 
approach to estimate the total national 
benefits attributable to today’s rule. 
First, EPA conducted a general 
assessment of a number of factors 
relating to primary wastewater 
treatment sludge characteristics, 
management practices, and the 
environmental settings typical of 
petroleum refinery locations in the 
United States. The Agency then 
conducted limited quantitative modeling 
in order to estimate the magnitude of 
potential damages associated with 
baseline sludge management practices.

Based on this general assessment and 
modeling study, the Agency concluded 
that there is a high probability that
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historical and current generation and 
management of this waste degrades the 
environment and poses potential human 
health risks at a significant number of 
U.S. petroleum refineries. Material for 
this section of the preamble is presented 
in more detail in Chapter 4 and 
Appendices D, E, and F of the RIA 
Document.

1. General Assessment of Hazardous 
Potential

In assessing the damage potential 
from primary refinery wastewater 
treatment sludges the Agency conducted 
extensive evaluations of toxic 
constituent concentrations, sludge 
management practices, geophysical 
settings, and other factors affecting 
potential pollutant release, transport, 
and fate for typical petroleum refineries.

Sludge Quantities and 
C haracteristics. As noted above, U.S. 
refineries generate a total of 156,000 to
300,000 metric tons per year of primary 
and secondary oil/water/solids 
separation sludges that will be affected 
by today’s rule.29 Although quantities 
vary greatly at individual refineries, 
approximately 70 percent of generators 
produce more than 500 metric tons per 
year, approximately 30 percent generate 
more than 2,000 metric tons per year, 
and 2 to 6 refineries (2 to 4 percent) 
generate over 10,000 metric tons per 
year. On-site accumulations in ponds at 
individual refineries may amount to up 
to ten years or more of waste 
generation, depending on pond dredging 
frequency and sludge disposal histories. 
On-site landfills and land farms may 
also contain sludge quantities 
equivalent to many years’ waste 
generation. The substantial sludge 
generation rates and accumulations 
provide one indication that these wastes 
have the potential to threaten human 
health and the environment.

Further evidence of the potential 
hazard posed by these sludges is found 
in the toxicity of constituents present in 
the sludges. As discussed above, today's 
listing is based on the high 
concentrations of five Appendix VIII 
constituents (benzene, benzo(a)pyrene, , 
chrysene, lead, and chromium) 
frequently detected in the waste. Results 
from the Agency’s 1987 field survey on 
chemical constituents from sludges in 44 
units at 11 typical refineries (see 53 FR 
12162) document the pervasive presence

29 The range of sludge quantities reflects the 
Agency's assumption, in the absence of adequate 
data on the amount of sludge captured by the 
Toxicity Characteristic (TC) rule, that 30 to 70 
percent of the sludge at facilities that currently 
generate a wastewater or wastewater treatment 
sludge that exhibits the TC will not be captured by 
the TC and will be affected by today's rule.

of these five hazardous constituents and 
seven other toxic constituents at levels 
warranting further evaluation from a 
hazardous waste perspective.30

In particular, lead, chromium, 
benzene, benzo(a)pyrene, and chrysene, 
as well as arsenic, nickel, toluene, 
benzo(a)anthracene, and 
dibenzo(a,h)anthracene, were commonly 
tested at concentrations that are tens to 
thousands of times higher than standard 
EPA health-based and ecological 
protection reference levels. These levels 
strongly indicate potentials for damages 
to human health, aquatic ecosystems, 
and ground-water quality under a 
variety of plausible mismanagement 
scenarios.

B aseline M anagement Practices and 
R elease Potential. Given 
implementation of the Toxicity 
Characteristics Rule as a baseline 
assumption, sludge subject to today’s 
rule would be generated in wastewater 
treatment tanks or cement-lined basins 
at all Group A refineries, or in unlined 
ponds at a smaller number of Group B 
refineries. As discussed above, many 
oily wastewaters and wastewater 
treatment sludges at petroleum 
refineries are hazardous wastes under 
the TC rule, and the Agency has 
assumed for purposes of this RIA that 
refineries currently using unlined 
primary settling ponds would modify 
their wastewater treatment systems (i.e., 
construct wastewater treatment tanks) 
to comply with design and operating 
requirements under the TC rule;

Based on these assumed wastewater 
treatment system modifications and 
assumptions about the amount of sludge 
subject to today’s regulation that will 
not exhibit the toxicity characteristic, 
EPA estimates that approximately 53 to 
114 refineries would generate non
characteristic sludge subject to today’s 
rule in tanks and approximately 22 
refineries would generate non-TC- 
Characteristic sludge subject to today’s 
rule in unlined impoundments. EPA 
assumes that the refineries with 
wastewater treatment tanks would 
generate an average of up to 2,600 metric 
tons of non-characteristic, affected 
sludge in tanks each year, and the 
refineries with unlined impoundments 
would generate an average of 2,200 
metric tons of sludge per year in ponds 
averaging about 10 acres in total area 
per facility.

80 Constituent concentration data for primary 
wastewater treatment sludges are presented in 
S u m m a r y  o f  D a t a  a n d  E n g i n e e r i n g  A n a l y s e s  

P e r f o r m e d  f o r  P e t r o l e u m  R e f i n i n g  W a s t e w a t e r  

T r e a t m e n t  S l u d g e s  (prepared by MRI for the Office 
of Solid Waste, U.S. EPA), April 1988.

EPA estimates that the entire quantity 
of sludge generated in tanks and a 
portion of that generated in ponds, an 
average of 2,600 metric tons per year at 
approximately 63 to 124 refineries, would 
be removed periodically from the 
wastewater treatment units and 
disposed in landfills or land farms under 
typical Subtitle D conditions in the 
absence of today’s rule.

Wastewater treatment tanks in which 
sludge is generated are typically 
concrete-lined and do not accumulate 
and store large quantities of sludge over 
long periods of time. Although the 
Agency has not investigated potential 
releases of sludge constituents from 
these tanks in detail, EPA believes these 
units pose a relatively small hazard 
because of their engineered containment 
and relatively small accumulated sludge 
quantities. In contrast, the traditional 
unlined settling ponds and land disposal 
units that accumulate the majority of the 
sludge affected by today’s listing are 
generally not equipped with protective 
liners, caps, leachate collection or 
ground-water monitoring systems, or 
other protective measures during their 
operating or post-closure periods. To the 
extent these ponds and land disposal 
units lack protective controls during 
operating or post-closure periods, they 
may be subject to toxic constituent 
releases in a variety of possible forms. 
These could include leaching into 
ground water, migration from 
groundwater into surface water, direct 
erosion or surface runoff from storm 
events, or volatile emissions from pond 
or land farm surfaces. Migration and 
transport pathways could thus involve 
ground water to water-supply wells or to 
surface waters, land surface to surface 
waters, or air transport directly to 
human receptors or other environmental 
media or points in the food chain.

EPA’s damage assessment focused 
principally on the groundwater 
pathway, and in this respect the 
leachability of sludge constituents from 
unlined ponds or land management units 
is of particular importance. Although 
subject to scientific debate regarding 
specific predictive processes, there is 
substantial evidence that considerable 
quantities of toxic constituents from oily 
wastes can and do leach through 
containing walls or bottoms of unlined 
land storage or disposal facilities. For 
example, recent EPA column leachate 
studies have documented substantial 
release potentials for several oily 
wastes similar to the sludges affected by 
today’s rule, including API separator
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sludge.31 Depending on solubilities and  
other factors, various sludge 
constituents m ay migrate out of 
containment units either directly in an  
oil phase, or as an o il/w ater emulsion, 
or dissolved in an aqueous leachate.

M obility in Ground Water. Sludge 
constituents in ground w ater m ay be 
transported an d /o r attenuated in 
several com plex w ays.

A fraction of the more w ater soluble 
constituents, such as arsenic and  
chromium, is expected to seep from  
management units in an aqueous phase. 
In this form, the constituents will tend to 
travel with the ground-water flow, but 
will become diluted and, to varying 
degrees, rem oved from the flow by 
sorption to soil particles, as they are  
transported from the source.

Other constituents, such as  the 
polynuclear arom atic hydrocarbons 
(PAHs) will tend to be concentrated  
more in an oily phase, which can  form  
as a layer upon or near the ground- 
water table. An oily layer can  move a t  
varying speeds relative to ground-water 
flow itself, and m ay be subject to less 
dilution or attenuation by sorption or 
other mechanisms. A s oil continues to 
migrate from the managem ent units and 
move on the surface of the w ater table, 
the sorptive cap acity  of the soil will be 
decreased, and toxic constituents in the 
oily phase m ay m ove downgradient with 
the ground w ater in a largely unretarded  
fashion. The migrating oil also will tend  
to retain a high concentration of 
contaminants because the immiscibility 
of oil and w ater precludes dilution.38 
That is, the oil phase will spread, 
becoming thinner, rather than mixing 
with the ground w ater and becoming 
more dilute. Interm ediate o il/w ater  
emulsions m ay also be involved in the 
transport/decay process, as toxic- 
constituents m ove from a source  
towards receptors.

Because of the com plexities involved  
in these multi-phase leaching and  
transport processes, predictive modeling 
of oily w aste migration is extrem ely  
difficult, and results are subject to great 
uncertainty. H ow ever, a  growing body 
of empirical evidence indicates that oily 
waste constituents can  and do travel in 
groundwater system s over substantial 
distances and often at relatively .high 
concentrations. For exam ple, in its 
Report to Congress on oil and gas

31 For example, see; E v a l u a t i o n  o f  M e t h o d  1 3 1 1  

f o r  D e t e r m i n i n g  t h e  R e l e a s e  P o t e n t i a l  o f  O i l y  

W a s t e s . Draft final report prepared by Research 
Triangle Institute for the Office of Solid Waste. U.S 
EPA, November 1988.

31 Alfoldi. L., “Movement of Oils in Ground 
Water and in Rocks," in P r o c e e d i n g s  o f  

i n t e r n a t i o n a l  S y m p o s i u m  o n  G r o u n d  W a t e r  

o l l u t i o n  b y  O i l  H y d r o c a r b o n s ,  Prague, June 1978.

production wastes, EPA described 
several damage cases involving the 
migration of hydrocarbons from unlined 
waste pits into ground water.33 In one 
case in New Mexico, hydrocarbons were 
detected in ground water 50 meters 
downgradient from unlined produced 
water pits. Sands above the water table 
were found to be stained with oil, and a 
black, oily film was discovered on the 
water itself.

In a separate study of petroleum 
refinery wastewater treatment sludges, 
EPA found concentrations of PAHs 
(phenanthrene, pyrene, and chrysene) of 
up to 2,000 parts per million (ppm) in a 
well located 200 meters downgradient 
from primary wastewater treatment 
units.34 At a coal-tar waste site in 
Minnesota, municipal wells drilled 1,000 
meters away were found to be 
contaminated with several organic 
compounds, including several of the 
PAHs commonly present in oil/water/ 
solids separation sludge.38 The coal-tar 
waste was oily in composition and most 
of the compounds detected 
downgradient from this site were 
slightly more concentrated in an oily 
phase. TTiese and other documented 
cases of oily phase migration 
substantiate the Agency’s concern about 
potential for sludge constituents to be 
released into and migrate through the 
environment.

Environmental settings. Several 
factors relating to the environmental 
settings of petroleum refineries 
contribute to the general potential for 
dam ages from toxic sludges, as borne 
out by EPA  survey and file data, as well 
as research  by the A m erican Petroleum  
Institute.

First, refineries and their 
impoundments tend to overlie relatively 
shallow aquifers. An EPA mapping 
study of 20 refinery locations, using 
available hydrogeologic maps, showed 
90 percent of the sites with ground- 
water tables 20 meters or less from the 
land surface and 75 percent with water 
tables that are less than 7 meters deep. 
Similar, more precise field data from 
thirteen EPA site visits have 
documented the distance between the 
bottoms of surface impoundments and 
the ground-water table. Over half of the

83 U.S. EPA, R e p o r t  t o  C o n g r e s s :  M a n a g e m e n t  o f  

W a s t e s  f r o m  d i e  E x p l o r a t i o n ,  D e v e l o p m e n t ,  a n d  

P r o d u c t i o n  o f  C r u d e  O i l ,  N a t u r a l  G a s .  a n d  

G e o t h e r m a l  E n e r g y ,  Volume 3, EPA/530-SW -88- 
003, December 1987.

84 S u m m a r y  o f  D a t a  a n d  E n g i n e e r i n g  A n a l y s e s  

P e r f o r m e d  f o r  P e t r o l e u m  R e f i n i n g  W a s t e w a t e r  

T r e a t m e n t  S l u d g e s ,  prepared by MRI for the Office 
of Solid Waste, U.S. EPA, April 1988.

85 Rostad. C.E., Perieira, W.E^ and MJ\ Hull, 
“Partitioning Studies of Coal-Tar Constituents in a 
Two-Phase Contaminated Ground-Water System”, 
C h e m o s p h e r e ,  Vol. 14. No. 8, pp 1023-1036,1985.

impoundments at these refineries 
extended either into or within 1.5 meters 
of the water table; and the water table 
was within 6 meters (20 feet) of the base 
of all the ponds at 12 out of 13 refineries 
in the sample.

The American Petroleum Institute 
(API) also found that the water table 
underlying petroleum refinery 
wastewater treatment impoundments 
was very shallow at a sample of 10 
refineries and, more generally, in several 
regions where refineries tend to be 
concentrated.38 In addition, API found 
that these refineries and regions 
generally are underlain by 
unconsolidated soil that has a high 
permeability. Short distances to ground 
water and high subgrade permeability 
enhance migration potential for leachate 
and thus enhance the probability of 
ground-water contamination and other 
damages.

Distances to typical receptors are also 
important locational considerations, 
affecting both time of travel and extent 
of dilution or attenuation of toxic 
constituents between points of release 
and points of exposure. The EPA site 
visits referenced above also measured 
distances from impoundments to surface 
waters at 31 refineries. Seventy-five 
percent had distances under 1,200 
meters, and 50 percent were within 250 
meters. These distances are all generally 
within the range at which various toxic 
constituents can be transported by 
ground water, in either an aqueous or 
oily phase, at concentrations that can be 
damaging to natural resources and 
human health.

Little data are readily available on 
distances from refineries to active 
drinking water wells, a principal 
indicator of direct human health threats. 
However, the Agency reviewed U.S. 
Geological Survey (USGS) maps for a 
sample of 40 representative refinery 
sites to identify the presence and 
location of downgradient residences 
that appear to be outside the range of 
public water systems (PWSs).
Residences outside of PWS service 
areas are likely to have private wells.
For the same sample of 40 sites, the 
Agency also used the USGS maps along 
with data from the Federal Reporting 
Data System (FRDS) to identify the 
location of PWS wells.

A t 18 of the 40 refineries mapped (45 
percent), residences that are expected to 
have private wells were present within 
1,600 meters (1 mile), and at 9 of 40 
refineries (23 percent), residences that

88 American Petroleum Institute. A s s e s s m e n t  o f  

P o t e n t i a l  H a z a r d s  t o  G r o u n d  W a t e r  P o s e d  b y  

R e f i n e r  W a s t e w a t e r  I m p o u n d m e n t s .  March 1980.
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are expected to have private wells were 
within 400 meters. Four of the 40 
refineries (10 percent) have a public well 
within 1,600 meters downgradient. Using 
current census data on the average 
number of people per residence (2.6) and 
data from FRDS on the total population 
dependent on potentially affected PWSs, 
and extrapolating the sample results 
across the universe of affected 
refineries, EPA estimates that from 9,500 
to 66,000 people could be exposed to the 
sludge contaminants via either private 
or public wells within 1,600 meters 
downgradient of 39 to 71 refineries. 
Although certainly not conclusive, these 
data suggest the potential for drinking 
water contamination at a substantial 
proportion of refineries and the potential 
for a large number of people to be 
exposed.

Overall, of the 40 refinery sites 
evaluated by mapping, 90 percent 
showed either downgradient residences 
that may have drinking water Wells, or 
surface waters, or both within 1,200 
meters.

Conclusions from  G eneral 
Assessm ent. Based on (1) the substantial 
quantities of primary and secondary oil/ 
water/solids separation sludge in 
unlined impoundments and land 
disposal units, (2) the high 
concentrations of several toxic 
constituents in the raw sludge, (3) the 
demonstrated capability of these sludge 
constituents to migrate out of 
containment units, (4) the shallow 
ground-water tables and high soil 
permeabilities beneath most refineries, 
and (5) the relatively short distances to 
surface waters and/or drinking water 
wells at a substantial proportion of 
locations, the Agency concludes that 
there is a high probability that these 
sludges are contributing substantially to 
environmental degradation and possible 
human health damage under current 
management practices at a significant 
number of U.S. petroleum refineries.

2. Quantitative Damage Estimates
In an effort to quantify the benefits 

from this regulation, the Agency 
undertook a modeling study of the 
ground-water damage pathway to 
estimate baseline toxic constituent 
concentrations at receptor points and to 
evaluate potential damages associated 
with this contamination.

Approach and M ethods. The approach 
used sample data for representative 
refineries to estimate typical damage 
potentials for all refineries producing 
primary wastewater treatment sludge. 
The principal data included: (1) Sludge 
quantity estimates for 149 refineries; (2) 
field data on toxic constituents in 
sludges sampled at 44 waste

management units at l l  refineries; (3) 
downgradient distance to surface water 
for 31 representative refineries; (4) 
downgradient distance to nearest 
residence (as a proxy for drinking water 
wells) for 40 representative refineries; 
and (5) total population potentially 
exposed to ground-water contamination 
via private and public water supply 
wells located within one mile 
downgradient of 40 representatives 
refineries.

To develop modeling inputs from the 
data on toxic constituent concentrations 
in the sludge, the Agency estimated 
leachate concentrations using all 
available sludge sampling data and 
accounting for the oily nature of the 
sludge. The Agency did not use toxicity 
characteristic leaching procedure 
(TCLP) direct data in this analysis 
because only limited sample data were 
available and the TCLP may 
underestimate actual leaching due to the 
oily nature of the sludges.37 Instead, the 
Agency estimated leachate 
concentrations for all 44 sludge samples 
using available EPA methods that 
account for the oily character of these 
sludges.38 The estimated leachate 
concentrations are many times higher 
than leachate concentrations that would 
be expected from the TCLP. However, 
while this approach may appear to be 
conservative (i.e., may overstate 
aqueous phase leaching from the 
sludge), it is designed to more 
realistically account for leaching from a 
mobile oily phase, which is not well 
simulated by the TCLP.

Because the sludge that is affected by 
today’s rule only includes that which 
does not exhibit the TC, the Agency 
based this analysis only on samples that 
the Agency considered likely to pass TC 
regulatory levels using standard 
laboratory test procedure. By comparing 
measured TCLP concentrations to 
estimated leachate concentrations from

37 In particular, the TCLP appears to 
underestimate the contribution of the mobile oily 
phase, which is likely to contain most of the 
sludge’s hydrophobic PAHs, to the extent that any 
portion of the oil phase passes through the filtering 
step of the TCLP. In such cases, the filterable oil is 
treated as part of the “initial liquid” during the 
remainder of the procedure. Also, there is evidence 
that the oil fraction decreases the exposure of the 
solid fraction of the waste to the TCLP leaching 
medium. .

38 Concentrations of metals in sludge leachate 
were calculated using a conservative procedure 
developed for the delisting program. Concentrations 
of organics in sludge leachate were calculated by 
different methods to distinguish between the 
character of leachate generated from impoundments 
and landfills/land farms. Both approaches account 
for the contribution of a mobile oily phase to the 
concentrations of organic constituents in the 
leachate. (See Chapter 4 of the RIA document for 
additional detail on the leachate estimation 
procedures.)

sludge samples taken from the same 
units, the Agency identified a small 
number of sludge samples that would 
likely exceed TC regulatory levels using 
the TCLP test and excluded these from 
the data base, leaving estimated 
leachate concentrations for 30 sludge 
management sources from 9 refineries. 
Although TCLP test method 
concentrations for these 30 samples 
would likely lie below TC regulatory 
levels, the approach used to estimate 
leachate concentrations produces 
concentrations that exceed the TC 
regulatory levels for benzene, chromium, 
or lead for 16 of the 30 samples. For 
model input, the Agency used facility- 
level leachate concentration estimates 
derived by averaging constituent 
concentrations across all samples at a 
given refinery. .

These baseline data were used as 
input into the Agency’s VHS ground- 
water model 39 to produce probabilistic 
frequency distributions of expected risks 
representative of all affected sludge 
generators. Downgradient ground-water 
concentrations were thus estimated both 
for landfills (or land farms) at 63 to 124 
refineries and for impoundments at 22 
refineries.

From these ground-water 
concentrations, EPA developed 
estimates of two types of damages:

(1) Human health effects  (both 
carcinogenic and noncarcinogenic) 
through drinking water well 
contamination for “maximally exposed 
individuals,” based on distances to 
nearest residences, and for total 
exposed populations, based on both 
private residences and public wells; and

39 The Vertical and Horizontal Spread (VHS) 
model (50 FR 48897) was used to estimate the 
dilution of ground-water contamination caused by 
impoundments, landfills, and land treatment units. 
EPA recognizes that the VHS model does not 
account for an unsaturated zone, in which dilution 
due to dispersion can occur. This would tend to 
underestimate the dilution of constituents in the 
aqueous phase (i.e., overpredict the exposure point 
concentrations) in cases where an unsaturated zone 
exists. However, since the depth to ground water at 
refineries is relatively small, this error is not 
expected to be especially large. On the other hand, 
the model will overestimate the dilution that will be 
experienced by constituents that are mobilized in 
the oil phase and are subsequently released to the 
aqueous phase as the oil phase degrades. This is 
because the area of the degrading oil phase will be 
larger than the leachate source assumed by the 
model. (The area of the degrading oil phase will be 
equal to the leachate source area plus the area over 
which the oil phase spreads before it degrades). 
Additionally, the constituents in the oil phase will 
be released at points closer to the receptor point 
than the assumed leachate source. While the 
Agency believes that the magnitude of the error 
introduced by these factors cannot be accurately 
quantified due to the complex site-specific nature of 
the issues involved, it is noted that the factors act in 
opposite directions on the model’s results and are 
thus, to some extent, offsetting.
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(2) Concentration o f toxic constituents 
entering surface w ater bodies, through 
ground water, based on distances to 
surface water, for those constituents 
that are damaging to fresh and saline 
water ecosystems.

The estimated health risks may be 
over estimated because they are 
calculated on the assumption that 
exposed populations would drink 
untreated water even though it might 
exceed taste and odor thresholds for oil 
and certain constituents, and because 
PWSs may routinely treat water to meet 
drinking water standards. These issues 
are discussed below, together with 
estimates of costs for providing 
alternate drinking water supplies.

Ground-Water R esource Damages. An 
upper bound dollar value of the cost of 
avoiding the health effects described 
above can be obtained by estimating thè 
cost of replacing drinking water that 
comes from affected down-gradient 
wells. Ground-water resource damages 
were defined in this analysis by 
exceedences of maximum contaminant 
levels (MCL’s) defined by primary 
drinking water standards established 
under the Safe Drinking Water Act for 
five potential contaminants, including 
three metals (arsenic, chromium, and 
lead) and two organic compounds 
(benzene and toluene).40 Contaminant 
concentrations were estimated at fixed 
distances between 200 and 1,200 meters 
from sludge management units.

All told, 70 to 80 percent of the 
refineries that manage affected sludge in 
landfills or land farms showed 
exceedences for at least one 
contaminant, even at the 1,200 meter 
distance, with the figure rising to 90 to 
95 percent having exceedences at 200 
meters. For refineries managing sludges 
in impoundments, 95 percent showed 
exceedences for at least one 
contaminant at 1,200 meters, and all 
showed exceedences at 200 meters. This 
translates into about 70 to 130 refinery 
sites producing damages to ground 
water at 200 meters and 60 to 110 sites 
showing damages at 1,200 meters. The 
total area of ground water contaminated 
above MCLs at these refineries is 
estimated to be 13 to 25 square miles. 
Multiple MCL exceedences (up to four 
contaminants) were typical for a 
majority of cases at all distances up to 
1,200 meters.

The predicted magnitudes of the MCL 
exceedences were also substantial for a 
large percentage of refineries. For 
example, for 60 percent of landfill and 
land farm sites and for 95 percent of the 
impoundment sites, MCL exceedences

0 For toluene the analysis used the proposed 
MCL of 2.0 mg/L.

were greater than a factor of 10 at 200 
meters. At 1,200 meters, the proportion 
of sites with MCL exceedences greater 
than a factor of 10 declined to 25 to 40 
percent of landfill/land farm sites and 
75 percent of impoundment sites. MCL 
exceedences at 200 meters were greater 
than a factor of 100 for at least one 
contaminant at 10 to 20 percent of 
landfill/land farm sites and at 60 
percent of impoundment sites. MCL 
exceedences at 1,200 meters were 
greater than a factor of 100 for 30 
percent of refineries that have 
impoundments containing affected 
sludge.

In general, chromium accounted for 
the largest number of MCL threshold 
exceedences across all refineries and 
produced the greatest absolute MCL 
exceedance levels—up to 2,500 times the 
threshold—at more than 90 percent of 
the affected refineries that dispose of 
sludge in landfills and land farms and 
all 22 refineries that accumulate the 
sludge in impoundments. Lead 
exceedences were predicted for 70 to 80 
percent of the facilities with landfills 
and land farms and all 22 refineries with 
impoundments containing the affected 
sludge. Benzene exceedences were 
predicted at 10 to 50 percent of the 
affected refineries, dependingim 
distance. Only toluene among the five 
constituents did not result in an 
exceedance of the MCL at any sites 
within the 200 to 1,200 meter range of 
distances modeled.

In addition to the ground-water 
damage estimates from modeled 
exceedance of MCLs, current sludge 
management may also contaminate 
ground water with levels of oil that can 
be tasted, smelled, or even seen. In this 
analysis, the Agency has assumed that 
sludge constituents are released, in part, 
in an oil phase that migrates in ground 
water. Given the assumption of a mobile 
oil phase, it is likely that ground water 
downgradient of sludge management 
units will not be usable because oil 
concentrations in the ground water will 
be well above taste and odor thresholds.

Human H ealth Damages. To quantify 
potential human health damages, the 
Agency modeled cancer risks.41 and 
noncarcinogenic (lead and chromium) 
health effect threshold exceedance 
levels as a function of sludge 
characteristics and distances to drinking 
water wells. The Agency estimated both 
maximally exposed individual (MEI) 
risks at individual refineries and total 
population risks. Virtually all refineries

41 Carcinogenic constituents included arsenic, 
benzene, and various PAHs (benzo(a)pyrene, 
benzo{a)anthracene, dibenz(a,h)anthracene, and 
chrysene).

estim ated to have drinking w ater wells 
at distances under 1,200 m eters (45 
percent of refineries) indicated potential 
ca n ce r risks and also exceedences of 
health effect thresholds for both lead  
(neurotoxic effects in sensitive 
populations) and chromium (liver and 
kidney dam ages). B ecause of the 
simplified nature of the VHS model and  
uncertainties in predicting contam inant 
concentrations far from a release source, 
the Agency modeled concentrations  
only out to 1,200 m eters. Therefore, 
results for the rem ainder of refineries 
(55 percent with the nearest 
downgradient residence beyond 1,200 
m eters or beyond an intervening surface 
w ater body) w ere either inconclusive or 
assum ed to yield low risks.

EPA’s carcinogenic risk modeling 
results for the sludges affected by 
today’s listing predicted MEI risks 
greater than 10 ~s for all refineries with 
residences within 1,200 meters (45 
percent of all refineries), and greater 
than 10~4for 40 percent of all affected 
refineries. For up to 25 percent of 
affected refineries with the greatest 
predicted risks—i.e., those with higher 
carcinogenic constituent concentrations, 
larger sludge volumes, and closer 
distances to wells—EPA predicted MEI 
lifetime risks equal to or greater than 
10“2 (one case in 100 similar lifetime 
exposures) for these wastewater sludges 
under current management practices 
and distances to existing residences. 
Multiplying the median individual 
lifetime cancer risk estimates at three 
downgradient distances by the total 
population potentially exposed via 
downgradient drinking water wells at 
those distances, the Agency predicts 
that baseline sludge management 
practices could cause anywhere from 
one to three cancer cases per year.

Neurotoxicological damage to 
sensitive persons (infants or pregnant 
women) can occur at threshold 
concentration levels of lead greater than
0.02 ppm in drinking water. 42 Levels 
exceeding two times this amount are 
predicted by the EPA modeling results 
at up to 30 percent of refineries that 
manage sludge in landfills or land farms 
and 40 percent of refineries managing 
affected sludge in impoundments. Levels 
exceeding 100 times this concentration 
are predicted at up to 5 percent of 
refineries with landfills and land farms 
and 15 percent of refineries with 
impoundments. Kidney and/or liver 
damage from chromium ingestion can 
occur at drinking water concentrations

48 Based on an MCLG of 0.02 mg/liter previously 
proposed by EPA’s Office of Drinking Water (50 FR 
46936, November 13,1985).
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of chromium greater than 0.18 ppm. 49 
The EPA model results for all refineries 
suggest that this threshold may be 
reached at 25 to 30 percent of refineries 
that manage sludge in landfills or land 
farms and 40 percent of refineries 
managing affected sludge in 
impoundments. According to the 
modeling results, this threshold would 
be exceeded by 100 times at about 10 
percent of all refineries managing 
affected sludges in impoundments.

Overall, the model results indicate 
that up to a$ estimated 6,400 to 32,000 
people could be exposed to drinking 
water concentrations of lead and/or 
chromium in excess of their respective 
health effect thresholds as described 
above.

Taste and odor. In cases where taste 
and odor thresholds in tap water are 
exceeded, households or public water 
systems may take a variety of actions to 
avoid exposures to contaminated 
supplies and thus avoid any health 
effects. Our analysis has shown that 
benzene and toluene are sometimes in 
this range where taste or odor threshold 
exceedences could tend to preclude use 
of water. Highly sensitive persons can 
detect toluene (the more critical of the 
two constituents) in water at 0.024 mg/L, 
and our ground-water modeling results 
indicate that this concentration level 
could be reached at the MEI risk 
locations (nearest residential user) at 
about 20 percent of refineries with 
current downgradient private 
residences. However, for less sensitive 
persons at MEI residences and/or for 
other (non-MEI) residences further 
downgradient, taste and odor for 
toluene could be much less a factor in 
forestalling health risks for private well 
users.

In addition, if the oil phase is mobile 
and reaches exposure points (as is 
assumed in estimating health effects), it 
is possible that oil could be tasted and 
smelled in drinking water at any of the 
facilities where the Agency estimated 
cancer risk or lead or chromium 
threshold exceedences. However, since 
the oily phase of the contaminant plume 
is generally expected to occur at the 
surface of the contaminated aquifer, 
wells would have to be withdrawing 
from the aquifer surface for users to 
detect the oil itself.

R eplacem ent Costs For Contaminated 
W ater Supplies. As an alternate 
measure of damages, the Agency 
estimated the costs of replacing ground 
water that is currently used as a 
drinking water supply and that may be 
contaminated by baseline sludge

43 Based on the reference dose from EPA’» 
Integrated Risk Information System.

m anagem ent p ractices. W e  estim ated  
these costs using a standardized  
resource dam age m odel,44 along with 
our estim ates of potentially exposed  
populations and the frequency of 
exceed ences of M CLs in downgradient 
ground w ater.

Based on the Agency’s projections, the 
nationwide annualized cost of replacing 
contaminated ground water that is 
currently used at downgradient 
locations ranges from $4.2 to $7.8 
million, depending: on the proximity of 
alternative water sources and the 
number of refineries affected by today’s 
rule.45 The estimated total number of 
people placed on alternative water 
supplies ranges from 7,600 to 14,000. 
These replacement costs are based on 
the assumption that ground water, from 
either nearby or distant locations, will 
provide the replacement water supply. If 
surface water is used as the replacement 
supply, the annualized replacement 
costs would be from 8 to 28 percent 
higher than presented above. Similarly, 
if the Agency considered the 
replacement of ground water 
contaminated above taste and odor 
thresholds rather than MCLs the 
annualized replacement costs could also 
be slightly higher than presented 
above.48 In addition, these estimates . 
only include replacement costs for 
current water demand and do not 
include replacement or treatment costs 
for future growth in demand.

Surface W ater Pollution. The EPA 
modeling effort estimated concentration 
levels of toxic constituents predicted to 
reach nearby rivers, lakes, estuarine, or 
coastal water bodies through ground 
water. As noted above, EPA estimates 
that 75 percent of refineries are within 
1,100 meters, and 50 percent within 250 
meters, of a surface water body. In 
addition, 25 percent are within 800 
meters of other wetland areas (swamps 
or bogs).

Results from modeling predict that 
constituent concentrations reaching  
these surface w aters m ay be  
substantially higher than standard w ater  
quality criteria for ecological protection  
(i.e., acute ambient w ater quality criteria  
and criteria developed from toxicity test 
results presented in EPA  w ater quality

44ICF Incorporated, S u b t i t l e  D  R i s k  M o d e l :  D r a f t  

A p p e n d i x  R ,  R e s o u r c e  D a m a g e  S u b m o d e l ,  

September 1988.
43 These values were calculated from the sum of 

all discounted costs incurred over 90 years with a 
discount rate of 3 percent and a payment period of 
20 years.

43 Because the taste and odor thresholds for 
principal sludge contaminants are lower than the 
MCLs, the volume and replacement costs of water 
contaminated above taste and odor thresholds 
could be larger than those corresponding to MCL 
exceedances alone.

criteria documents). Although the results 
are not conclusive because they do not 
provide quantitative estimates on the 
mass flows of pollutants, they provide 
an indication of the potential for 
ecological harm. In addition, it may be 
noted that several of these sludge 
constituents, particularly lead, 
chromium, the PAHs, and (to a lesser 
extent) nickel and arsenic, could tend to 
bioaccumulate in aquatic organisms or, 
under certain circumstances, deposit in 
benthic sediments. Damages to surface 
water through ground-water transport 
were not estimated in terms of total 
acreage or number of stream miles 
damaged.

3. Regulatory Benefits

Regulatory benefits from today’s rule 
can be measured in terms of reductions 
in current damages (or prevention of 
increased future damages) to ground- 
water resources, human health risks 
(potential mortality or illnesses due to 
cancer and other organ dysfunctions), 
and ecological damage avoided through 
reduced pollutant loadings to fresh and 
saline surface waters or other wetlands 
near refineries or near off-site sludge 
disposal areas.

Basically, Subtitle C regulations will 
require that current sludge management 
units be closed (generally in a manner 
that will reduce future constituent 
releases) and that future sludge 
generation be managed either by 
incineration, solvent extraction, or by 
some other means that precludes the 
migration of toxic pollutants into ground 
waters or surface waters. No new 
unlined primary oily sludge treatment or 
storage ponds would be constructed, 
either at existing or future new 
refineries, and no future oil/water/ 
solids separation sludge would be 
disposed of under uncontrolled 
conditions in land management units. 
Instead, the sludge would accumulate 
and be stored in tanks or basins in 
accord with containment controls, and 
final disposal would occur under best 
demonstrated available technology 
(BDAT) specifications.

As an example of the damage 
reductions to be expected, the analysis 
has considered future health risks from 
carcinogens and metals. The Agency has 
estimated that damages to human health 
via contaminated drinking water may be 
occurring presently at up to 52 percent 
of U.S. refineries currently generating 
these sludges, or at between 39 and 71 
locations. If the 22 refineries with 
impoundments adopt either of the two 
more likely Subtitle G closure scenarios 
for existing surface impoundments 
(closure in place or clean closure), toxic
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releases will either be essentially 
eliminated or future monitoring and 
corrective actions should substantially 
protect against future off-site migration 
at all of these 22 locations. Future oil/ 
water/solids separation sludge 
management at all sites will be 
regulated according to BDAT—i.e., 
solvent extraction or incineration under 
Subtitle C, Subpart 0 conditions. This 
typically results in hazardous organic 
constituents being recycled, destroyed, 
or removed at levels greater than 99.995 
percent. In addition, cement 
stabilization of solvent extraction 
treatment residuals and proposed 
metals emission regulations are 
designed to control carcinogenic MEI 
risks below 10 “5 levels, and 
noncarcinogenic metals risks to levels 
below MEI health effect threshold 
levels. Thus, the Agency anticipates that 
MEI health risks due to cancer would be 
reduced from present levels, ranging 
from 10 *4 to 10 ~2 at 35 to 60 locations, 
down to a maximum of 10 ~5 (most 
likely substantially below 10-8) under 
expected regulated conditions. An 
estimated one to three cancer cases per 
year would be avoided. Noncarcino
genic effect levels would be similarly 
controlled, under BDAT regulations, to 
levels below health risk thresholds. The 
number of people potentially exposed to 
lead and chromium concentrations 
above noncarcinogenic effect thresholds 
in drinking water, as a result of 
contaminant migration from the sludge, 
would be reduced by 6,400 to 32,000.

An alternative measure of benefits is 
the reduction of costs of treating or 
replacing contaminated ground water 
from private and public wells. These 
replacement costs would be reduced or 
prevented at almost all of the estimated 
75 to 136 affected petroleum refineries 
as a result of this regulation. This would 
result in an annual savings of more than 
$4.2 to $7.8 million per year that would 
otherwise have to be spent to replace 
existing drinking water supplies.

An additional benefit, not quantified 
in this RIA, is that pollutant loadings to 
surface waters and wetlands through 
groundwater migration and transport at 
56 to 102 refineries (about 75 percent of 
sludge generators) should also be 
substantially reduced or eliminated as a 
result of this rule.

D. Summary o f A nalytical Lim itations 
and Q ualifications

As described above, the benefit 
assessment has estim ated benefits 
alternatively in terms of reduced health  
risks/damages and w ater supply cost 
savings. M any uncertainties and  
assumptions made in developing the 
quantitative estim ates could lead to
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over- or underestimates. Specific factors 
noted in the analysis are summarized 
below. Paragraphs or factors in this 
section marked with * relate to health 
risk factors that would be precluded or 
obviated by groundwater source supply 
replacement or public system drinking 
water treatment.
1. Factors That Tend To Overestimate 
Benefits

Sim plified VHS M odel used in 
groundwater transport. The VHS model 
is a steady state model that projects 
long-term equilibrium groundwater 
plume contaminant levels based on the 
assumption that contaminant releases 
are continuous (i.e., the site acts as an 
infinite source). Although steady state 
modeling is efficient, it ignores many 
important temporal factors and can tend 
to overestimate the geographical extent, 
duration, and maximum contaminant 
levels. In addition, the VHS model, by 
failing to address specific retardation 
factors and dilution in an unsaturated 
zone, can tend to substantially 
overestimate contaminant levels for 
certain chemicals in the aqueous phase 
of the oil/water plume.

Agency dose-response functions. * The 
Agency’s procedures for estimating 
dose-response relationships, upon which 
the health benefit estimates are based, 
result in an upper limit of health risks. 
Carcinogenic potency factors are 
conservative, tending to overstate risk. 
Furthermore, with respect to the 
carcinogenic potency of PAHs the 
Agency used the potency factor for 
benzo(a)pyrene (the PAH for which 
there is a potency assessment, albeit a 
relatively high potency among 
carcinogenic PAHs) for all the analyzed 
carcinogenic PAHs in the sludge data 
base. Similarly, the reference level used 
for lead represents a level that could 
result in neurotoxicological damage to 
sensitive persons (infants or pregnant 
women), not an average population. The 
estimates also assume that individuals 
in the exposed populations drink 2 liters 
of untreated contaminated ground water 
per day over 70 years. To the extent that 
the average person consumes less water 
and/or obtains liquids from other 
sources over a lifetime, actual risks will 
be lower. Thus the benefits do not 
represent “most likely” or “best” 
estimates of risk in this respect.

Assum ed hydraulic connection with 
drinking w ater wells. The Agency’s 
health benefit estimates are based on 
the assumption that downgradient 
drinking water wells withdraw water 
from a geologic zone that can be 
contaminated by waste ponds, landfills, 
or land treatment units at petroleum 
refineries. Moreover, the estimates
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assume that wells are located along the 
downgradient centerline of a 
contaminant plume and that they draw 
water from the surface layer of the 
plume, which would have higher 
contaminant concentrations than 
locations on either side of the centerline 
or deeper in the aquifer. Downgradient 
drinking water wells may actually be 
protected from contamination by 
impervious geologic strata and/or may 
be located in less concentrated areas of 
a contaminant plume.

Other intervening regulations. * EPA’s 
health benefit estimates do not take into 
account contemporaneous or future 
regulatory actions initiated by other 
regulatory authorities, including other 
EPA offices. In particular EPA’s Office 
of Drinking Water has promulgated or 
proposed major rules that require the 
installation of treatment technologies at 
public water systems. The health risks 
that are estimated to be avoided in this 
rulemaking may be already 
substantially prevented for the 
populations of public water users as a 
result of these or future regulatory 
actions. There still can be risks, 
however, for private well users, not 
protected under the Safe Drinking Water 
Act. In addition, some constituents may 
not yet be covered by the current 
regulations.

Taste and odor. * In cases where taste 
and odor thresholds in contaminated tap 
water are exceeded, households or 
public water systems may take a variety 
of actions to avoid exposures to 
contaminated supplies and thus 
preclude any health effects. Our 
analysis has shown that benzene and 
toluene are sometimes in this range 
where taste or odor threshold 
exceedances could tend to preclude use 
of water. Highly sensitive persons can 
detect toluene (the more critical of the 
two constituents in the present analysis) 
in water at 0.024 mg/1, and our 
groundwater modeling results indicate 
that this threshold concentration level 
could be exceeded at the MEI risk 
location (nearest residential user) at 
about 20 percent of refineries with 
estimated MEI risks.

However, for persons of more average 
taste and odor sensitivity at MEI 
residences and/or for other (non-MEI) 
residences further downgradient, taste 
and odor for individual constituents like 
toluene or benzene rapidly diminish as 
factors protecting against consumption 
of contaminated drinking water. For 
residences using private wells where 
taste and odor thresholds are not 
exceeded, substantial health risks can 
still be present, either for other 
constituents like lead or arsenic where
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taste and odor are not a factor, or for 
constituents like benzene, for example, 
where the taste and odor threshold even 
for the most sensitive persons averages
0.07 mg/1, about 14 times higher than the 
benzene MCL (0.005). For oil itself, the 
taste and odor threshold is particularly 
low; and since oil tends to stay at or 
very near the surface of the contaminant 
plume, households withdrawing from 
the surface of the contaminated aquifer 
may thus detect the plume at substantial 
distances and avoid using contaminated 
water.
2. Factors That May Underestimate 
Benefits

Toxic constituents not included in the 
analysis. * The risk modeling was based 
on a limited list of constituent chemicals 
expected to be present Additional 
chemicals may be present that were not 
analyzed or for which health-risk factors 
have not yet been developed. For 
example, there is very recent evidence 
that dioxins are present in some refinery 
sludges at levels that could pose health 
risks. In addition, lead has recently been 
listed as a Class B-2 carcinogen, but 
was not so treated in the risk 
assessment.

Background response not included in  
the analysis. * The health risk analysis 
did not account for segments of the 
population exposed to background 
doses of carcinogenic or 
noncarcinogenic toxicants from work 
place or other sources. Segments of the 
population already subject to significant 
background doses of either carcinogens 
or noncarcinogenic toxicants from work 
place or other exposures were not 
included in the analysis.

Pathways not explored or quantified. 
The risk assessment did not attempt to 
quantify any health risk pathways other 
than groundwater-to-drinking water 
ingestion. Other health risk pathways 
would include; dermal absorption and 
inhalation via water supply {showering, 
for example)*; inhalation of volatiles or 
dust particles from landfarming of 
sludges; food chain ingestion via crops 
grown on contaminated land surfaces; 
food chain via contaminated surface 
waters (fish and shellfish).

E cological dam ages not quantified. 
Damages to natural ecosystems—either 
through overland flows during flooding 
or erosion or via groundwater 
contamination and seepage to land or 
surface waters—were not quantified in 
this study. It was shown however, that 
surface waters exist downgradient 
within 1200 meters at 75 percent of 
refineries and that other wetlands 
(swamps, bogs, etc.) are equally nearby 
at over 25 percent of refineries. 
Modeling results indicated that

contaminants could migrate over these 
distances and several chemicals present 
in the sludge are known to 
bioaccumulate and/or concentrate in the 
benthic layer which is critical to the 
invertebrate elements of the food chain.

Fractured flow  system s. The VHS  
model assum es a homogeneous isotropic 
subsurface. Certain sites are  subject to 
fractures or are  particularly porous, 
leading to exceptionally rapid transport 
and less dilution than predicted by the 
model.

R isk/dam ages related  to future 
population growth or regional 
developm ent w ere not counted. The 
Agency h as only attem pted to estim ate  
health risks o r groundw ater resource  
dam ages for existing populations and  
w ater use patterns. No account h as been  
m ade for possible future residential 
development or other future growth in 
w ater resource dem ands upon aquifers 
presently contam inated or subject to  
future contam ination by these petroleum  
refinery sludges.

Only benefits within one m ile are 
quantified. Due to  data lim itations and  
modeling constraints, the Agency only 
considered the health risks and resource  
dam ages prevented within one mile 
downgradient from refineries. The  
A gency acknow ledges, how ever, that 
contam ination from the sludge could  
extend for greater distances, making the 
overall benefits from this rulemaking 
greater than estim ated.

VII. Regulatory Flexibility A ct Screening 
A ssessm ent

The Regulatory Flexibility Act (RFA) 
of 1980 (Pub. L. 90-34), which amends 
the Administrative Procedures Act, 
requires Federal regulatory agencies to 
consider “small entities“ throughout the 
regulatory process. The RFA requires, in 
section 603, an initial screening analysis 
to be performed to determine whether a 
substantial number of small entities will 
be significantly affected by a regulation. 
If so, regulatory alternatives that 
eliminate or mitigate the impacts must 
be considered.

According to EPA’s guidelines and 
criteria for conducting regulatory 
flexibility analyses, if over 20 percent of 
the population of small businesses is 
likely to experience financial adversity 
based on the costs of a rule, then the 
Agency is required to consider that the 
rule will have a significant economic 
effect on a substantial number of 
entities and to perform a formal RFA 
assessment. The Agency has conducted 
an initial screening analysis to evaluate 
the potential economic effect of today’s 
final rule on small entities and has 
concluded that the rule will not have a 
significant adverse effect on a

substantial number of small petroleum 
refining companies.

A. D efinition o f A ffected  Sm all Entities
EPA has identified the enterprises 

directly affected by this rule as 
petroleum refineries that use primary 
settling ponds or other non-regulated 
structures for oil/water/solids sludge 
separation from oily wastewaters. The 
Agency has estimated in the Regulatory 
Impact Analysis (RIA) for this regulation 
that about 182 out of 204 U.S. refineries 
produced such sludges at the beginning 
of 1989, primarily under unregulated 
conditions, and could therefore incur 
costs for new regulatory controls under 
Subtitle C of RCRA. However, as noted, 
a substantial portion of these sludges— 
possibly the major part—would come 
under the recently promulgated Toxicity 
Characteristic Rule (55 F R 11798) and 
would therefore be subject to regulation 
prior to the effective date of today’s 
regulation.

According to current U.S. Department 
of Energy (DOE) records, these 204 U.S. 
refineries are owned and operated by 
106 identifiable business entities, 
primarily U.S. corporations (Petroleum 
Supply Annual, 1989). These 106 
companies vary widely in size and 
general character. The largest 25 
companies are either fully integrated 
petroleum companies or broadly based 
natural resource or other conglomerates 
ranking high among the nation’s top 100 
or 500 largest corporations. The majority 
are smaller, nonintegrated companies 
that typically operate only one 
petroleum refinery.

For purposes of this regulatory 
analysis, the Agency has chosen to 
define affected small entities as those 
small petroleum refining companies that 
control company-level crude oil refining 
capacity of under 50,000 barrels per day 
(BPD). This definition of small company 
was chosen for the following reasons:

(1) A capacity level of 50,000 BPD 
represents 60 percent of the total number of 
companies (64 out of 106), but these 64 
companies together control only 9 percent of 
capacity.

(2) Companies operating at less than 50,000 
capacity BPD are predominantly 
nonintegrated, independent companies that 
operate only one refinery each.

(3) The 50,000 BPD cutoff is consistent with 
one of the Small Business Administration s 
(SBA) criteria for defining small businesses in 
the petroleum refining industry (SIC Code 
2911), as published in SBA’s Small Business 
Size Regulations (13 CFR 121).

The Agency has chosen not to use 
SBA’s second criterion, which would 
define a small business as one that has 
less than 1,500 employees, because (a) 
very few refineries employ more than
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1,500 employees, and (b) data on the 
number of employees per facility/ 
refinery are much less readily available 
than are production capacity data.

It may be noted that the concept of a 
small entity as applied to petroleum 
refining companies is a strictly relative 
concept. For example, the 50,000 BPD 
company used as our cutoff criterion 
would, under current market conditions, 
generate an average annual sales 
revenue of about $350 million per year. 
This revenue level would rank such a 
company well above 95 percent of all 
U.S. corporations in annual sales. A 
company with 5,000 BPD capacity would 
generate about $35 million in annual 
sales.

B. Impact Screening Analysis
In conducting the RIA for this rule, the 

Agency used a data file that included 
167 of the 204 operable refineries in the 
United States. Compliance costs and 
annual sales were estimated for all 
facilities in this data base, including 46 
refineries operated by 40 companies 
meeting the Agency’s criterion as small 
petroleum refining companies with 
under 50,000 BPD of crude oil refining 
capacity. The Agency has based its 
screening analysis for small business 
impacts on a review of the compliance 
cost and sales estimates for these 40 
companies, which comprise 63 percent 
of all small refining companies.

Using a criterion of annual 
compliance costs greater than 1 percent 
of annual sales as the m easure of 
“substantial” adverse im pact, the 
Agency estim ates that no more than 13 
or so small refining com panies (20%) 
would experience substantial im pacts 
from today’s rule even under the highest 
cost set of costing assumptions used in 
the RIA. Conversely, using low er cost 
assumptions from the RIA, the number 
of firms with com pliance cost-to-sales  
ratios greater than one percent 
approaches zero. Given unexploited  
potentials for w aste minimization and  
recycling as a preferred option to 
incineration for sludge disposal, the 
Agency’s best estim ate is that less than  
six (10%) of the small (less than 50,000 
BPD) refining com panies would be 
adversely affected at the one percent of 
sales criterion level.

Based on this screening analysis a 
the criteria presented, the A gency he 
concluded that this regulation will n 
nave a substantial adverse im pact o: 
significant proportion of small 
companies in the petroleum refining 
industry. The A gency has not, there! 
conducted a formal Regulatory  
Flexibility Analysis for this rule.

VIII. Cercla Designation and Reportable 
Quantities

All hazardous w astes listed in 40 CFR  
261.31 through 261.33, as well as any  
solid w aste that m eets one or more of 
the characteristics of a  RCRA hazardous 
w aste (as defined at 40 CFR 261.21 
through 261.24), are hazardous 
substances under the Comprehensive 
Environm ental Response,
Compensation, and Liability Act of 1980 
(CERCLA), as amended, pursuant to 
CERCLA section 101(14). Therefore, the 
waste streams listed as hazardous in 
today’s notice will, on the effective date 
of the final rule, automatically become 
hazardous substances. CERCLA 
hazardous substances are listed in 
Table 302.4 at 40 CFR 302.4 along with 
their reportable quantities (RQs). 
CERCLA section 103(a) requires that the 
person in charge of a vessel or facility 
from which a hazardous substance has 
been released in a quantity that is equal 
to or exceeds its RQ shall immediately 
notify the National Response Center of 
the release. In addition, section 304 of 
the Superfund Amendments and 
Reauthorization Act of 1986 (SARA) 
requires the owner or operator of a 
facility to report the release of a 
CERCLA hazardous substance or a 
SARA Title III extremely hazardous 
substance to the appropriate state 
emergency response commission (SERC) 
and local emergency planning 
committee (LEPC) when the amount 
released equals or exceeds the RQ for 
the substance (or one pound where no 
RQ has been set).

The release of a hazardous w aste to 
the environment must be reported when  
the amount released  equals or exceed s  
the RQ for the w aste, unless the 
concentrations of the constituents of the 
w aste are known (48 FR 23566, M ay 25, 
1983). If the concentrations of the 
constituents of the w aste  are known, 
then the m ixture rule m ay be applied. 
A ccording to the “m ixture rule” used in 
notification under CERCLA and SARA  
(40 CFR 302.6(b)), the release of 
m ixtures and solutions containing  
hazardous w aste would need to be 
reported to the NRC, and to the 
appropriate LEPC and SERC, when the 
RQ of any of its com ponent hazardous 
substances is equalled or exceeded. RQs 
of different hazardous substances are  
not additive under the m ixture rule 
(excep t for radionuclides, see 54 FR  
22536, M ay 24,1980), so that spilling a  
m ixture containing half an RQ of one 
hazardous substance and half an RQ of 
another hazardous substance does not 
require a report.

Under section 102(b) of CERCLA, all 
hazardous w astes new ly designated

under RCRA will have a statutory RQ of 
one pound unless and until the RQ is 
adjusted by regulation under CERCLA. 
In order to coordinate the RCRA and 
CERCLA rulemakings with respect to 
new waste listings, the Agency today is 
adding the wastes F037 and F038 to 40 
CFR 302.4, the codified list of CERCLA 
hazardous substances, and listing their 
statutory RQs of one pound. In a Notice 
of Proposed Rulemaking published 
elsewhere in today’s Federal Register, 
the Agency proposes to adjust the 
statutory RQs for waste streams F037 
and F038 to one pound pursuant to 
section 102(a) of CERCLA.

IX . Paperw ork Reduction A ct

This rule does not contain any 
information collection requirements 
subject to OMB review under the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seq.

List of Subjects

40 CFR Part 261

Hazardous wastes, hazardous 
constituents, recycling.

40 CFR P art 271

Administrative practice and 
procedure, Hazardous materials 
transportation, Hazardous waste, 
Reporting and recordkeeping 
requirements, Water pollution control, 
Water supply, Interim and final State 
authorizations.

40 CFR Part 302

Air pollution control, Chemicals, 
Hazardous materials, Hazardous 
substances, Intergovernmental relations. 
Natural resources, Reporting and 
recordkeeping requirements, Superfund, 
Water pollution control, Water supply.

Dated: October 19,1990.
F. Henry Habicht, II,
Deputy Administrator.

For the reasons set out in the 
preamble, title 40 of the Code of Federal 
Regulations is amended as follows:

PART 261— IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261 
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), and 6922.

2. Section 261.31 is amended by 
adding in alphanumeric order the 
following hazardous wast£ listings:

§ 261.31 Hazardous wastes from non
specific sources.
* * * * *
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Industry and EPA 
hazardous waste 

No.
Hazardous waste Hazard code

F037 Petroleum refinery primary oil/water/solids separation sludge—Any sludge generated from the gravitational separation of (T)
oil/water/solids during the storage or treatment of process wastewaters and oily cooling wastewaters from petroleum 
refineries. Such sludges include, but are not limited to, those generated in: oil/water/solids separators; tanks and 
impoundments; ditches and other conveyances; sumps; and stormwater units receiving dry weather flow. Sludges 
generated in stormwater units that do not receive dry weather flow, sludges generated in aggressive biological treatment 
units as defined in § 261.31(b)(2) (including sludges generated in one or more additional units after wastewaters have 
been treated in aggressive biological treatment units) and K051 wastes are exempted from this listing..

F038 Petroleum refinery secondary (emulsified) oil/water/solids separation sludge—Any sludge and/or float generated from the (T)
physical and/or chemical separation of oil/water/solids in process wastewaters and oily cooling wastewaters from 
petroleum refineries. Such wastes include, but are not limited to, all sludges and floats generated in: induced air flotation 
(IAF) units, tanks and impoundments, and all sludges generated in DAF units. Sludges generated in stormwater units that 
do not receive dry weather flow, sludges generated in aggressive biological treatment units as defined in §261.31 (b)(2) 
(including sludges generated in one or more additional units after wastewaters have been treated in aggressive biological 
treatment units) and F037, K048, and K051 wastes are exempted from this listing..

3. Section 261.31 is amended by 
designating the introductory text and the 
table as paragraph (a) and by adding 
paragraph (b) to read as follows:

§ 261.31 Hazardous wastes from non
specific sources.
* * * * *

(b) Listing Specific Definitions: (1) For 
the purposes of the F037 and F038 
listings, oil/water/solids is defined as 
oil and/or water and/or solids.

(2) (i) For the purposes of the F037 and 
F038 listings, aggressive biological 
treatment units are defined as units 
which employ one of the following four 
treatment methods: activated sludge; 
trickling filter; rotating biological 
contactor for the continuous accelerated 
biological oxidation of wastewaters; or 
high-rate aeration. High-rate aeration is 
a system of surface impoundments or 
tanks, in which intense mechanical 
aeration is used to completely mix the 
wastes, enhance biological activity, and 
(A) the units employs a minimum of 6 hp 
per million gallons of treatment volume; 
and either (B) the hydraulic retention 
time of the unit is no longer than 5 days; 
or (C) the hydraulic retention time is no 
longer than 30 days and the unit does

not generate a sludge that is a  
hazardous w aste by the T oxicity  
Characteristic.

(ii) Generators and treatment, storage 
and disposal facilities have the burden 
of proving that their sludges are exempt 
from listing as F037 and F038 wastes 
under this definition. Generators and 
treatment, storage and disposal facilities 
must maintain, in their operating or 
other onsite records, documents and 
data sufficient to prove that: (A) the unit 
is an aggressive biological treatment 
unit as defined in this subsection; and 
(B) the sludges sought to be exempted 
from the definitions of F037 and/or F038 
were actually treated in the aggressive 
biological treatment unit.

(3) (i) For the purposes of the F037 
listing, sludges are considered to be 
generated at the moment of deposition 
in the unit, where deposition is defined 
as at least a temporary cessation of 
lateral particle movement, (ii) For the 
purposes of the F038 listing, (A) sludges 
are considered to be generated at the 
moment of deposition in the unit, where 
deposition is defined as at least a 
temporary cessation of lateral particle 
movement and (B) floats are considered

to be generated at the moment they are 
formed in the top of the unit.

4. Section 261 is amended by 
amending Appendix VII to add the 
following waste streams in 
alphanumeric order as follows:

Appendix VII.— Basis for Listing 
Hazardous Waste

EPA hazarous 
waste No.

Hazarous constituents for 
which listed

F037

F038

* * • * * *
Benzene, benzo(a)pyrene, 

chrysene, lead, chromium. 
Benzene, benzo(a)pyrene chry

sene, lead, chromium.

*
• * • * • • *

PART 271— REQUIREMENT FOR 
AUTHORIZATION OF STA TE 
HAZARDOUS WASTE PROGRAMS

5. The authority citation for part 271 
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), and 6926.

6. Section 271.1(j) is amended by 
adding at the end the following entry to 
Table 1.

T able 1 .— Regulations Implementing the Hazardous and Solid Waste Amendments of 1984

Promulgation date Title of regulation Federal Register reference Effective date

November 2 ,1 9 9 0 ...........

•

* * •
.. Petroleum refinery primary and secondary oil/water/solids 

separation sludge listings.

• «
i (Insert Federal Register page citation).........

*
........ May 2, 1991.

*

* * * * * Authority: 42 U .S.C . 9602; 33 U .S.C . 1321

PART 302— DESIGNATION, 
REPORTABLE QUANTITIES, AND 
NOTIFICATION

7. The authority citation for part 302 
continues to read as follows:

and 1361.

8. Section 302.4 is amended by adding in 
alphanumeric order the waste streams F037 
and F038 to Table 302.4. The appropriate 
footnotes to Table 302.4 are republished 
without change.
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T a b l e  302.4.—L i s t  o f  Ha z a r d o u s  S u b s t a n c e s  a n d  R e p o r t a b l e  Q u a n t it ie s

Statutory Proposed RQ

Hazardous substance CASRN Regulatory synonyms RCRA
RQ Code waste category

F037........................... ...... ...................... ......... ..................
Petroleum refinery primary oil/water/solids separa

tion sludge—Any sludge generated from the 
gravitational separation of oil/water/solids 
during the storage or treatment of process 
wastewaters and oily cooling wastewaters from 
petroleum refineries. Such sludges include, but 
are not limited to, those generated in: oit/water/ 
solids separators; tanks and impoundments; 
ditches and other conveyances; sumps; and 
stormwater units receiving dry weather flow. 
Sludges generated in stormwater units that do 
not receive dry weather flow, sludges generated 
in aggressive bologica! treatment units as de
fined in § 261.31(b)(2) (including sludges gener
ated in one or more additional units after 
wastewaters have been treated in aggressive 
biological treatment units) and K051 wastes are 
exempted from this listing.

*  *

F038................................................... ....... ;........................
Petroleum refinery secondary (emulsified) oil/ 

water/solids separation sludge—Any sludge 
and/or float generated from the physical and/or 
chemical separation of oil/water/solids in proc
ess wastewaters and oily cooling wastewaters 
from petroleum refineries. Such wastes include, 
but are not limited to, all sludges and floats 
generated in: induced air flotation (IAF) units, 
tanks and impoundments, and all sludges gener
ated in DAF units. Sludges generated in storm
water units that do not receive dry weather flow, 
sludges generated in aggressive bological treat
ment units as defined in § 261.31(b)(2) (including 
sludges generated in one or more additional 
units after wastewaters have been treated in 
aggressive biological treatment unts) and F037, 
K043, and K051 wastes are exempted from this 
listing.

*1 4  F037 X 1 (0.454)

*1 4 F038 X 1 (0.454)

indicate8 the statutory source as defined by 4 below.

IS  h S S S  ̂ a C E R S i asS L S J ’ifaa2a'd" ,s substance " def CERCLA ,s RCRA seaion 3001-

(FR Doc. 90-25637 Filed 11—1—90; 8:45 am]
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D EP AR TM EN T O F LABOR

Mine Safety and Health Administration

30 CFR Parts 46,56, 57, and 77

RIN 1219-AA47

Hazard Communication

a g e n c y : Mine Safety and Health 
Administration, Labor. 
a c t io n : Proposed rule.

s u m m a r y : This proposed rule would 
establish a Mine Safety and Health 
Administration (MSHA) standard 
entitled “Hazard Communication” (30 
CFR part 46). The standard would 
require mine operators to assess the 
hazards of chemicals they produce or 
use, and provide information to their 
employees concerning chemical hazards 
by means of a written hazard 
communication program, labeling 
containers of hazardous chemicals, 
access to material safety data sheets 
(MSDSs), and employee training. 
d a t e s : Written comments and requests 
for public hearings on the proposed rule 
must be received on or before February
1,1991.
a d d r e s s e s : Send comments to the 
Office of Standards, Regulations, and 
Variances; MSHA: room 631; Ballston 
Tower No. 3; 4015 Wilson Boulevard; 
Arlington, Virginia 22203.
FO R  F U R TH E R  IN FO R M A TIO N  C O N T A C T : 
Patricia W. Silvey; Director, Office of 
Standards, Regulations and Variances; 
MSHA; (703) 235-1910.
S U P P LEM EN TA R Y  IN FO R M A TIO N :

I. Background
Although the Occupational Safety and 

Health Administration (OSHA) has 
established a hazard communication 
standard (HCS) for the manufacturing 
and nonmanufacturing sectors, no 
similar comprehensive standard exists 
for the mining industry. The United 
Mine Workers of America and the 
United Steelworkers of America jointly 
petitioned MSHA on November 2,1987, 
to propose the OSHA HCS and adapt 
the rule to both coal and metal/ 
nonmetal mines. Subsequently, MSHA 
issued an advance notice of proposed 
ruelmaking (ANPRM) on hazard 
communication on March 30,1988 (53 FR 
10256). In the ANPRM, MSHA indicated 
it would use the OSHA HCS as a basis 
for an MSHA standard, and specific 
comments were requested on a number 
of related issues.

The OSHA HCS was promulgated on 
November 25,1983 (48 FR 53280). At that 
time, the rule only applied to OSHA 
regulated chemical manufacturers,

importers, and employers in the 
manufacturing sector, that is, Standard 
Industrial Classification (SIC) Codes 20 
through 39.

On August 24,1987, (52 FR 31852) 
OSHA revised its HCS to expand the 
scope of the industries covered by the 
rule to all industries regulated by OSHA 
where employees are exposed to 
hazardous chemicals. OSHA has been 
enforcing all provisions of its standard 
in all industries under its jurisdiction 
since March 17,1989. OSHA also issued 
a notice on August 8,1988, (53 FR 29822) 
proposing to modify its final rule based 
upon public comment, including a 
determination by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act regarding 
the information collection requirements 
of the final rule. MSHA has considered 
the merits of these proposed 
modifications in developing this 
proposal and will be closely observing 
further dévelopments in OSHA’s 
standard.

The comment period on MSHA’s 
ANPRM was extended twice (53 FR 
19314 and 53 FR 23286) and closed on 
July 31,1988. MSHA received a total of 
50 comments in response to the ANPRM. 
However, several were from industry 
associations representing a large 
number of individual operators, and 
several were received from major labor 
organizations.

This proposal is based on 
considerations of the comments 
received in response to the ANPRM, 
MSHA’s experience in the mining 
industry, applicable MSHA legislation 
and standards, and the applicability of 
the OSHA HCS. MSHA solicits 
comments on each of the proposed 
provisions of this standard.
II. Discussion of Proposed Rule
A. S cope an d  A pplication

Evidence collected by MSHA 
indicates that exposure to chemicals 
occurs in every type of mine (although 
every employee may not be exposed). 
MSHA’s experience suggests that many 
mine operators and employees are not 
sufficiently aware of the presence and 
nature of hazardous chemicals in their 
workplaces. This lack of knowledge 
increases the risk of contracting 
occupationally-related chemical source 
illnesses and injuries, since appropriate 
protective measures can only be used 
when the presence of a hazard is 
known. MSHA believes that the 
development of a single mining HCS, 
applicable to both coal and metal/ 
nonmetal mines, is the best method to 
ensure that the necessary information is 
provided.

Although the need for apprising 
workers of the hazards of the chemicals 
they work with has long been 
recognized by occupational safety and 
health professionals, as well as 
representatives of industry, labor, 
academia, and the Government, the 
difficulties encountered in attempting to 
define hazards in mining and 
determining the appropriate means of 
communication have delayed 
implementation of a systematic 
approach. In the interim, a number of 
existing MSHA regulations address 
informing miners of specific hazards, 
and State HCSs have been developed 
and enforced in the mining industry in 
some areas of the country. Some of the 
State HCSs are quite comprehensive, , 
while others incorporate a cursory 
approach to the problem. It should be 
noted, however, that to MSHA’s 
knowledge the effectiveness of these 
programs in reducing injuries and 
illnesses has not been evaluated.

Under this proposed standard, each 
employee in the mining industry who is 
exposed to hazardous chemicals at 
levels that would involve a safety or 
health risk would receive information 
about them through a comprehensive 
hazard communication program. 
Operators would be required to 
determine the hazards of chemicals 
produced and used on mine property, 
obtain MSDSs on those chemicals 
imported onto their property, and 
transmit this information to employees 
by means of labels on containers, access 
to MSDSs, and appropriate training.

The standard is designed to ensure 
that all operators obtain the information 
they need to inform their employees 
properly and to design and implement 
employee protection programs. It would 
also ensure that operators provide 
necessary hazard information to 
employees so that the employees can 
better understand the protective 
measures instituted in their workplaces 
and where appropriate, assist in their 
proper use and operation.

Communicating this information to 
employees is intended to reduce the 
incidence of chemical source illnesses 
and injuries in the mining industry by 
changing the workplace behavior of 
employees to reduce the risk of harmful 
exposures. In order to achieve this goal, 
a balance must be attained between 
transmitting too little information and 
too much information. MSHA is 
interested in all comments and 
information that will assist in drafting a 
final rule that effectively brings about 
safer work practices in the mining 
industry.
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Some commenters responding to 
MSHA’s ANPRM suggested that small 
mines should not be required to comply 
with an HCS. MSHA has no authority to 
exempt small mines from overall 
compliance with this standard; however, 
the performance-oriented nature of this 
standard would enable small operators 
to design their hazard communication 
program to suit their particular needs. 
This approach, along with other Agency 
policies to assist small mine operators, 
will aid them in complying with the 
standard.

Other commenters indicated that the 
degree of risk in their particular industry 
warranted either an exemption or 
limited coverage. Several commenters 
questioned the benefit of including 
certain minerals, such as limestone and 
coal, under the rule’s coverage because 
the hazards of these minerals are 
common knowledge and are well known 
to employees. Additionally, they 
indicated that employees are currently 
informed of the hazards of these 
minerals during training conducted 
under 30 CFR part 48.

MSHA solicits further comments 
regarding specific exemptions to certain 
minerals. Based upon comments 
received in response to its ANPRM,
MSHA is considering exempting from 
this rule minerals containing less than 
5% silica and no other hazardous 
chemicals, and certain common 
minerals, such as coal, sand and gravel 
aggregates, crushed stone aggregates, 
and clay. In evaluating such an 
exemption, MSHA does not intend to 
disregard or ignore any potential health 
risk, such as pneumoconiosis, that
exposure to respirable silica or coal in 
these minerals could pose. If such an 
exemption were promulgated, MSHA 
would continue to require miner training 
on the health hazards of these minerals 
under its existing part 48 regulations.

If MSHA were to adopt an exemption 
for such common minerals, it could 
develop MSDSs and other information 
on the potential hazards of these 
minerals and provide them upon request 
to operators and to employers in general 
industry receiving these minerals. 
Additionally, MSHA could develop an 
out-reach program to communicate the 
hazards of these common minerals to 
the mining industry and to the 
employers in general industry using 
these products. Such a program could 
include the distribution by MSHA of 
wr*Hen and audio/visual materials 
explaining the potential hazards of these 
common minerals to workers not 
already aware of their hazards.

MSHA believes that given the limited 
number of minerals such an exemption 
would address and the amount of

information already available on the 
hazards of these minerals, it could 
readily develop and provide any needed  
information regarding their hazards. 
M SHA’s presence on mine property is 
such as to ensure that this information, 
if not already provided, is 
com m unicated to mine operators and  
employees.

MSHA also believes that the risk 
posed to employees in general industry 
by these minerals is lower than that 
experienced in mining due to the way 
these minerals are handled and used by 
downstream employers. Also, many of 
these minerals either have a naturally 
large particle size, or are washed or 
screened, eliminating many of the finer 
particulates that might pose an airborne 
hazard. In addition, these minerals are 
often shipped or used wet, which would 
reduce any respirable dust hazard they 
might pose.

Due to their higher degree of risk, 
MSHA is not considering including 
silica flour or certain industrial sands 
among the minerals exempted. Silica 
flour and some industrial sands are 
sized, ground, and processed to a high 
degree of purity with respect to silica 
content and to a small particle size.
They can be used in a wide range of 
applications, such as sandblasting, glass 
and ceramic manufacturing, fillers in 
paint and other products, and foundry 
operations. These minerals can pose a 
significant respiratory hazard to those 
exposed, as opposed to the less refined 
sands that are used primarily as 
aggregates in construction. Should the 
exemption for certain minerals be 
adopted by MSHA, a potential difficulty 
could arise in distinguishing between 
different types of industrial sands and 
deciding which would warrant coverage 
under the rule. Consequently, MSHA 
requests specific comment regarding 
appropriate criteria for making such a 
determination.

Minerals such as coal, sand and 
gravel aggregates, crushed stone 
aggregates, and clay comprise over 90% 
of the chemicals produced by mine 
operators. Typically, operators 
producing these minerals produce no 
other hazardous chemical. Additionally, 
the majority of these operators employ 
fewer than 20 workers. Excluding such 
minerals from coverage under this rule 
could significantly lessen the regulatory 
burden of this rule on these operators.

MSHA acknowledges that the time 
and expense required for operators to 
develop and distribute hazard 
information on such common minerals 
may be better directed at addressing 
more serious or less recognized 
chemical hazards. In considering an 
exemption for these minerals, MSHA

requests specific information on the 
degree to which mine employees are 
aware of the hazards of these minerals, 
the level of silica in such minerals 
necessary before the mineral would be 
considered hazardous, how these 
minerals are used and handled by 
downstream employers including any 
relative exposure data, and how MSHA 
could best publicize and provide hazard 
information on these substances to 
employers and employees in mining and 
general industry.

The OSHA HCS only partially applies 
to laboratories. OSHA’s standard 
requires that labels on incoming 
containers of hazardous chemicals used 
in laboratories not be removed or 
defaced, that MSDSs received with the 
chemicals be maintained and made 
accessible to employees, and that 
employees b e  trained on the chemical’s 
hazards. In OSHA’s 1988 proposed rule, 
this limited application was initially 
intended to apply only to chemicals 
being developed and used in research 
laboratories. However, a number of 
commenters indicated to OSHA that 
laboratories in the chemical 
manufacturing industry are generally 
supervised by highly trained, technically 
qualified individuals. Additionally, on 
January 31,1990, OSHA issued a final 
rule entitled “Occupational Exposure to 
Toxic Substances in Laboratories,’’ 
which comprehensively covers 
laboratories.

MSHA believes that laboratories 
found in the mining industry differ in 
several respects from those common to 
general industry, such as research 
facilities. Although there may be a few 
large-scale laboratories in the mining 
industry where trained chemists may be 
employed, it is MSHA’s experience that 
most laboratories in mining are small- 
scale operations devoted to quality 
control or process control. Additionally, 
relatively few laboratory workers in 
mining are highly trained chemists; 
many merely receive on-the-job training 
regarding their tasks. Compared to 
research facilities or laboratories in the 
chemical manufacturing industry, 
laboratories in the mining industry use 
relatively few chemicals and analytical 
methods. MSHA has not proposed 
developing a separate standard to 
comprehensively address laboratory 
hazards. At this state of the rulemaking, 
MSHA believes that laboratories in 
mining should be subject to the full 
scope of the standard, with no specific 
exemptions. Comments are requested on 
this issue.

OSHA’s HCS does not require 
labeling of portable containers into 
which hazardous chemicals are
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transferred from labeled containers and 
which are intended only for the 
immediate use of the employee who 
performs the transfer. MSHA proposes 
to do likewise.

For hazardous chemicals in sealed 
containers which are not opened under 
normal conditions of use, such as those 
found in marine cargo warehousing and 
retail sales, OSHA limits the coverage of 
its rule to requiring that labels on these 
containers not be removed or defaced, 
obtaining and maintaining MSDSs for 
the hazardous chemicals in these 
containers, and providing employee 
access to MSDSs. MSHA has not 
included this provision in this proposal 
because the Agency is not aware of any 
mine that handles sealed containers of 
hazardous chemicals in this manner.

The MSHA HCS would not require 
operators to label containers of the raw 
material being mined or milled while it 
is on mine property. MSHA believes that 
labeling containers of the ore itself is 
both impractical and of little benefit to 
employees on mine property. Operators 
would, however, be required to provide 
labeling information with the initial 
shipment of a raw material sent to a 
downstream employer, to the extent that 
the raw material is a hazardous 
chemical under this standard. This issue 
is discussed in detail in the labeling 
section.

The Agency intends to exempt the 
following chemicals from the standard’s 
labeling requirements which, except as 
noted, are consistent with the OSHA 
HCS:

(1) Pesticides which are labeled in 
accordance with the requirements of the 
Environmental Protection Agency (EPA).

(2) Foods, food additives or color 
additives which are labeled in 
accordance with the requirements of the 
Food and Drug Administration or 
Department of Agriculture. The 
exemption found in the OSHA HCS for 
drugs, cosmetics, and medical or 
veterinary devices, including materials 
intended for use as ingredients in such 
products (for example, flavors and 
fragrances), has not been included in 
MSHA’s proposal because the Agency is 
not aware of their occurrence on mine 
properties.

(3) Consumer products and hazardous 
substances which are subject to 
consumer product safety standards or 
labeling requirements of the Consumer 
Product Safety Commission.

MSHA has not included the labeling 
exemption found in the OSHA HCS on 
distilled spirits (beverage alcohols), 
wines, and malt beverages intended for 
nonindustrial use when subject to the 
labeling requirements of the Bureau of 
Alcohol, Tobacco and Firearms. MSHA

believes that most operators expressly 
prohibit the use of these substances in 
their workplace; and, in addition, their 
labeling would not be required under the 
exemption on substances intended for 
personal consumption by employees. 
Existing regulations for metal/nonmetal 
mines also prohibit intoxicating 
beverages from in and around mines (30 
CFR 56.20001 and 57.20001).

The applicable definitions of the 
substances addressed in these 
exemptions are those provided by the 
governing statutes and regulations. In 
providing exemptions from the labeling 
requirements of this standard for these 
substances, MSHA is mindful of the fact 
that most are already being labeled 
under the authorities of other Federal 
agencies. In the case of pesticides, the 
purpose of such labeling is mainly the 
protection of workers exposed to the 
pesticide. In the case of die other 
substances, the purpose of the labels is 
more general consumer protection. 
Nevertheless, the required labels 
generally provide for the listing of 
chemical identities and, in some cases, 
hazard warnings as well. Because of the 
nature of the substances, they are 
regulated by the other Federal agencies 
to ensure that they are safe for 
consumer use, and to the extent that 
workers are exposed to the substances 
in a manner comparable to that of 
ordinary consumers, MSHA does not 
believe there is a need for additional 
labeling requirements.

MSHA recognizes, however, that there 
may be situations where employee 
exposure is significantly greater than 
that of consumers and that, under these 
circumstances, substances which are 
safe for contemplated consumer use 
may pose unique hazards in the 
workplace. For this reason, the 
standard’s exclusion is limited in such 
cases to labeling. It does not exempt 
operators from the MSDS and training 
requirements of the standard with 
respect to these substances, provided of 
course that the substance otherwise 
meets the standard’s definition of 
hazardous chemical. Moreover, it should 
be stressed that these labeling 
exclusions are only for the listed 
substances. To the extent that an 
operator uses other chemicals, such as 
in the manufacture or processing of 
these substances, they are fully subject 
to the requirements of this standard.

MSHA proposes to exempt from both 
the labeling and MSDS requirements, 
any "hazardous waste” as the term is 
defined by the Solid Waste Disposal 
Act, as amended by the Resource 
Conservation and Recovery Act of 1976, 
as amended (42 U.S.C. 6901. et seq .) 
(Solid Waste Disposal Act), when

subject to regulations issued under that 
Act by the Environmental Protection 
Agency. Under EPA regulations, a waste 
analysis is required as part of the permit 
to burn or dispose of hazardous waste. 
However, EPA does not require the 
waste analysis to specify the chemicals’ 
hazards or provide that it be made 
available to employees. A number of 
mine operators have EPA permits to 
bum hazardous waste in their kilns as 
supplemental fuel sources, or they 
dispose of hazardous waste in tailings. 
MSHA is requesting comments on the 
appropriateness of exempting other 
hazardous waste not regulated by EPA 
from the labeling and MSDS 
requirements of this rule.

OSHA has excluded hazardous waste 
regulated by EPA from coverage under 
its rule. MSHA’s proposal would exempt 
such hazardous waste from the labeling 
and MSDS requirements because the 
chemical components of waste often 
vary from shipment to shipment and 
new labels and MSDSs would be 
needed with many shipments. Given the 
variability of the components in the 
waste and the large number of such 
chemicals, MSHA believes at this time 
that chemical-specific MSDSs would not 
be practical or necessary. Instead, 
miners need general training about the 
hazards associated with this waste and, 
unlike OSHA’s HCS, MSHA’s proposal 
would require operators to train 
employees on the hazards of such 
waste. MSHA believes that, although 
EPA requires training of personnel at a 
hazardous waste facility, this training 
appears to be directed primarily at 
ensuring that the facility is run in 
compliance with EPA regulations and 
that personnel are able to respond 
effectively in emergencies to limit 
environmental impact. MSHA believes 
that EPA*8 regulations on hazardous 
waste, together with MSHA’s proposed 
training requirement for hazardous 
waste would provide adequate hazard 
notification to employees on mine 
property.

Although OSHA’s HCS excludes 
coverage of hazardous waste regulated 
by EPA, OSHA has other specific 
regulations directed to hazardous waste 
operations (29 CFR 1910.120). OSHA 
was required to issue these regulations 
by section 162, title 1 of the Superfund 
Amendments and Reauthorization Act 
of 1986 (as amended) (SARA) (29 U.S.C. 
655 note). MSHA does not have similar 
statutory requirements or standards 
regarding hazardous waste operations. 
MSHA requests specific comments on 
the appropriateness of requiring training 
under its HCS for those employees who
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are exposed to EPA regulated hazardous 
waste.

The proposed standard provides 
complete exclusion for the following 
categories of substances:

(1) Wood or wood products which do 
not release or otherwise result in 
exposure to a hazardous chemical under 
normal conditions of use.

(2) Articles fas defined in proposed 
§ 46.2).

(3) Foods, drinks, drags, cosmetics, 
and tobacco dr tobacco products 
intended for personal consumption or 
use by employees while in the 
workplace,

(4) Consumer products or hazardous 
substances that are used in the 
workplace in the same manner as 
normal consumer use, and such results 
in a duration and frequency of exposure 
that is no greater than exposures 
experienced by consumers.

(5) Nuisance particulates dial do not 
pose any covered physical or health 
hazard,

(6) Ionizing or nonionizing radiation, 
f?) Biological hazards.
Consistent with O SHA’s standard,

MSHA proposes to exclude the majority 
of consumer products found in 
nonmanufactaring workplaces from 
coverage under its rule. However, the 
Office of Management and Budget 
(0MB), in a letter to the Department of 
Labor, published December 4,1987 (52 
FR 4(8)75), made several comments 
regarding the specific language of 
OSHA’s consumer products exclusion. 
OMB stated that this exemption is 
limited to consumer products that are 
used under certain circumstances, and 
hence the HCS would continue to apply 
to numerous consumer products present 
in workplaces,

OMB also stated that this exemption 
would continue to place under the HCS 
large numbers of consumer products for 
which MSDSs would have little practical 
utility, and for which the burden of 
compliance would be substantial.

MSHA requests comments ora its 
provision exempting consumer products 
and the concerns raised by OMB with 
the identical provision in OSHA’s rule, 
fhe OMB letter cited the three following 
concerns with OSHA’s exclusion ora 
consumer products:

Consumer product labeling already 
provides information to identify 
significant hazards that may result 
from use of the1 product and to enable 
users to avoid those hazards. For the 
overwhelming majority of consumer 
products that would remain subject to 
the standard, there is no evidence in 
the record that the NfSDS would have 
practical utility beyond the

information already included on the 
label.

— T he exem ption im poses a  burden an  
the em ployer to  “dem onstrate” that 
exposures for each  substance are  the 
sam e a s  ‘"normal1 consum er u se,* a  
burden that m ay  b e  difficult to  meet. 
M ore im portantly, such a trigger 
would not exclude m any situations 
w here risks are very low. For  
exam ple, is an  employee who cleans 
and w a x e s  floors once a w eek using a  
superm arket product exposed  a t  the 
sam e duration and frequency as  
consum ers? If not, should the  
employee b e trained in the hazards o f  
floor w ax? Under O SH A’s language, 
the employee m ay w ell be treated  
exactly  like a w orker on a chem ical 
production line,

— The exem ption does not allow  
upstream  suppliers to determine 
which products axe exem pted, 
because they d a  not know haw  
dow nstream  em ployers w iE use them. 
In fact upstream  suppliers w ho w an t 
to ensure com pliance will have no  
p ractical alternative but to assum e  
th at dow nstream  employers are  
covered , and therefore ship MSDSs 
and labels along, w ith all consum er 
products. Thus* upstream  suppliers 
will continue to  bear all of the co sts  
and distribution/retaU sector will 
continue to  receive all of the hazard  
information feu a E  consum er product. 
This is exactly  w here the consum er 
product exem ption should b e  designed  
to  avoid. The number of MSDSs 
involved is very large. The N ational 
Paint and Coatings A ssociation  
calculated that paint m anufacturers  
would be required to  supply 7,000,000  
MSDSs initially to  dow nstream  
establishm ents.
OMB therefore disapproved effective 

May 23,1980, (52 FR 46075), coverage 
under OSHA's HCS of any consumer 
product excluded by Congress from the 
definition of “hazardous chemical”' 
under section 311(e)(3) of the Superfund 
Amendments and Reauthorization Act 
of 1986 (SARA): “Any substance to the 
extent it is used for personal, family for 
household purposes, or is present in the 
same form and concentration as a 
product packaged for distribution and 
use by the general public.” This 
language would exempt any substance 
packaged in the same form and 
concentration as a consumer product 
whether or not it is used for the same 
purpose as the consumer product. EPA 
concluded in its final rule on sections 
311 and 312 of SARA (52 FR 38344) that 
this exemption is appropriate for 
household or consumer products in 
commercial and industrial as well as

household use because “the public is 
generally familiar with such substances, 
their hazards and their likely locations 
[hence), the disclosure of such 
substances rs unnecessary for nght-to- 
know purposes."

OMB stated that this alternative 
consumer products exemption would 
address the concern that OSHA’s HCS 
imposes unnecessary paperwork in 
many situations in which exposures and 
risks are trivial, and would reduce and 
simplify die paperwork requirements. 
OSHA stayed foe enforcement of its 
consumer products provision after. 
receiving O M Fs letter (52 FR 46075) 
stating their concerns and their 
disapproval of the paperwork 
requirements regarding this provision. 
However, due to subsequent court and 
administrative actions, OSHA issued a 
technical amendment to its rule on 
February 15,1989, (54 FR 6886), 
indicating that ft would enforce its 
consumer products provisions as written 
in its 1987 final rule. Hie language in 
MSPLVs proposal is Identical.

OMB also stated that using the same 
exemption in both O SHA and E PA  right- 
to-know paperwork requirements, which 
are closely linked, would make them 
mutually consistent. It would avoid the 
situation in which employers must 
separate foe paperwork for their 
“consumer products” into two groups: 
an OSHA “consumer product” and an 
EPA  “consumer product”

OM B also believed that it would  
establish objective criteria that would  
enable upstream  and dow nstream  
em ployers to determine w hat is 
exem pted and w hat is included. 
Upstream  suppliers would not be forced  
to speculate about the identity o f foe 
final user (consum er or em ployer) in 
determining w hether foe product is  
subject to  foe HCS. T he flow of MSDSs 
and labels would be restricted  to 
unpackaged substances or substances 
packaged for industrial or com m ercial 
use, for which detailed hazard  
information would be expected  to have  
practical utility.

M SHA requests comments on foe 
need to exclude from coverage any 
consumer product excluded by Congress 
from the definition of “hazardous 
chemical” under section 3H(e](3) of 
SARA.

T he exclusion o f “articles” in M SHA’s 
proposal, and  foe definition o f  “article,”  
are consistent with OSH A's HCS.
MSHA has not adopted OSHA’s 1988 
proposed revision to this definition. 
MSHA believes the definition of 
“article” in OSHA's existing rule 
provides a better assessment of the 
environment in the mining community.
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M SHA seeks comm ent on its proposed  
definition.

With respect to the exclusions from 
coverage of nuisance particulates, 
ionizing or nonionizing radiation and 
biological hazards, MSHA’s provisions 
would be consistent with those 
proposed by OSHA in its August 1988 
proposed rule. OSHA takes the position 
that nuisance particulates, ionizing and 
nonionizing radiation, and biological 
hazards are not covered under its 
existing HCS and is proposing to add 
these specific exemptions primarily to 
clarify this point.

MSHA’s existing metal/nonmetal air 
quality standards, 30 CFR 56.5001 and 
57.5001, establish exposure limits for 
nuisance particulates through 
incorporation by reference of the 1973 
American Conference of Governmental 
Industrial Hygienists (ACGIH), 
"Threshold Limit Values” (TLVs}. Page 
53, appendix E of the 1973 TLVs 
specifically list a number of substances 
which are nuisance particulates. The 
current edition of the ACGIH TLVs does 
not specifically list those substances 
which are nuisance particulates. Under 
MSHA’s August 24,1988, proposed 
revision to its air quality standards (54 
FR 35760), nuisance particulates would 
be regulated by a 5 mg/ms respirable 
mine dust limit which would apply to all 
nonspecific dusts including currently 
regulated nuisance particulates. In this 
HCS proposal MSHA would exclude 
nuisance particulates that do not pose 
any covered physical or health hazard. 
MSHA also would not consider 
nonspecific respirable mine dust as a 
hazardous chemical for hazard 
communication proposes. MSHA 
requests comments on whether nuisance 
particulates and nonspecific respirable 
mine dust should be specifically 
excluded from coverage under the 
Agency’s HCS and, if so, how should 
MSHA identify those chemicals that are 
nuisance particulates posing little or no 
health hazards to exposed employees. 
Additionally, MSHA requests comment 
on the utility of such a provision and 
whether MSHA should exempt common 
minerals including those that contain 
less than 5% silica and no other 
hazardous chemical.

OSHA has also proposed to exempt 
radiation and biological hazards from 
coverage under its rule. In response to 
MSHA’s ANPRM, the National Institute 
for Occupational Safety and Health 
(NIOSH) commented that MSHA should 
require operators to provide MSDSs to 
their employees for all hazardous 
substances found on the property 
(naturally occurring or imported) and to 
others receiving hazardous substances

from the property. MSHA was asked to 
expand1 the MSDSs to include 
information concerning physical agents 
and safety hazards, including noise, 
radiation, vibration, and hot 
environments. At this time however, 
consistent with the OSHA 1988 
proposed rule, MSHA does not propose 
to cover such hazards under this 
rulemaking and would consider the 
appropriations of hazard communication 
provisions when developing or revising 
standards covering these specific 
hazards. Many of MSHA’s existing 
safety regulations include employee 
hazard notification provisions, such as 
warning signs and posting.

M SHA’s proposal also excludes from  
coverage foods, drinks, drugs, cosm etics, 
and tobacco or tobacco products 
intended for personal consumption or 
use by employees while in the 
w orkplace. This represents a  
consolidation and simplification of 
several exclusions found in O SH A’s 
standard on these substances. M SHA  
believes the proposed provision is more 
appropriate, given the use and  
occurrence of these products in mining. 
Under this exclusion, items such as 
aspirin in a first aid kit or food served at 
a mine cafeteria or vending m achine 
would be excluded from coverage.

The exclusion of wood or w ood  
products would exem pt such items as 
plywood or untreated mine timber but 
would not apply to w ood dusts, 
creosote, or hazardous chem icals used  
in treating or preserving the w ood when  
it could result in exposure under normal 
conditions of use.

B. D efin itions
This proposal includes a number of 

definitions that address which  
em ployees are covered by the standard, 
w hat substances are covered by the 
standard, how the standard defines 
hazards, and how M SHA defines other 
key term s for the purposes of the 
standard, such as w hat constitutes a  
trade secret. Since a number of these 
definitions are unique to this standard, 
they should be consulted to ensure the 
provisions are properly understood.

The standard applies to all operators 
that produce or use hazardous 
chemicals. The term "operator” is 
defined, consistent with its definition in 
the 1977 Federal Mine Safety and Health 
Act (Mine Act), as any owner, lessee, or 
other person who operates or supervises 
a mine, or any independent contractor 
performing services or construction at a 
mine. A “hazardous chemical” is 
defined as any chemical which is a 
physical hazard or health hazard. The 
terms “physical hazard” and “health 
hazard” themselves are further defined.

MSHA’s definitions of these terms differ 
slightly from the definitions in the 
OSHA HCS. OSHA’s definitions of 
physical and health hazard include 
phrases which describe the validity of 
the evidence needed in determing these 
hazards. MSHA has not included such 
language because it is unlikely that most 
operators would have the technical 
knowledge needed to assess the 
“scientific validity” or “statistical 
significance” of the data they would 
review in determining a hazard.

MSHA’s hazard determination 
procedures are based primarily on 
information contained in an MSDS 
received with a chemical. For chemicals 
produced by the operator, an operator 
could determine if they are health 
hazard by simply seeing if the chemical 
is listed in Table 1 under the hazard 
determination section of the preamble to 
this proposed rule. This table lists the 
chemicals found in the four sources 
referenced in the standard’s hazard 
determination procedures. MSHA would 
periodically update the table as 
chemicals are added to or deleted from 
these sources.

MSHA’s hazard determination 
procedure requires much less judgment 
for operators in making a hazard 
determination than is required of a 
chemical manufacturer under the OSHA 
HCS. Unlike chemical manufacturers, 
few, if any, operators are involved in 
creating new or unique chemicals that 
would not be listed in the table. 
Therefore, MSHA believes that, given 
the types of chemicals produced on mine 
property, the results of determinations 
made under MSHA’s proposal would be 
consistent with those made under 
OSHA’s standard. MSHA requests 
specific comments on its definitions of 
the terms “health hazard” and “physical 
hazard.”

“Produce” means to manufacture, 
process, formulate, or repackage. “Use” 
means to package, handle, react, or 
transfer. These definitions are 
intentionally broad to include any 
situation where a chemical is present in 
such a way that employees may be 
exposed. The Agency also requests 
comments on the utility of defining these 
terms as well as on the contents of the 
terms.

The standard would also apply to any 
chemical known to be present in such a 
manner that employees may be exposed 
under normal conditions of use or in a 
foreseeable emergency. A “chemical is 
broadly defined as any element, 
chemical compound, or mixture of thes .̂ 
The definition of “employee” is similar 
to that found in OSHA’s HCS. An 
“employee” is defined as any individual
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working in a mine who may be exposed 
to a hazardous chemical under normal 
operating condition or in foreseeable 
emergencies. Individuals such as office 
workers who encounter hazardous 
chemicals only in non-routine, isolated 
instances would not be covered.

Consistent with OSHA’s definition, 
"exposed” means that an employee is 
sub jected to, or potentially subjected to* 
a hazardous chemical through any route 
of entry during normal operating 
conditions or in a foreseeable
emergency. The definition includes 
current and potential (accidental and 
possible) exposures and exposures 
through any route of entry, such as 
inhalation, ingestion, skin contact, or 
absorption. A “foreseeable emergency” 
is one which operators would normally 
plan for as a presumed potential 
occurrence, determined by the nature of 
the operation, such as equipment failure, 
rupture or spill of containers, or failure 
of control equipment which could result 
in an uncontrolled release of hazardous 
chemicals into the workplace.

“Articles” are excluded under the 
scope of the standard from being 
covered as a chemical. MSHA’s 
definition of “article” is similar to the 
existing OSHA definition. MSHA would 
define an “article” to be a manufactured 
item other than a fluid or a particle—

(i) That is formed to a specific shape 
or design during manufacture;

(ii) That has end-use functions 
dependent upon its shape or design; and,

(iii) That under normal conditions of 
use releases no more than very small 
quantities (that is, minute or trace 
amounts) of a  hazardous chemical and 
does not pose a physical or health risk 
to employees.

This definition is also similar to that 
used by EPA for purposes of excluding 
articles from certain reporting 
requirements under the Toxic
Substances Control Act in 40 CFR 
704.95(c)(1). ft is intended to exclude 
those items that pose no or only trivial 
risks to employees under normal 
conditions of use. An example of an 
article would be a piece of equipment c 
furniture. These obviously do not meet 
the common conception of a chemical 
and are not appropriate objects for an 
HCS directed at chemical hazards.

The hazard determination procedures 
of this proposal apply to mixtures of 
chemicals as well as to individual 
chemicals. A “mixture” is defined as 
uny combination of two or more 
chemicals that is not the result of a 
chemical reaction. This definition is 
similar to that used by OSHA.

If a container of hazardous chemical 
is present in the workplace, it must be 
abeled with an identity and hazard

warning. A “container” is anything that 
holds hazardous chemicals. Pipes or 
piping systems, conveyors, and engines, 
fuel tanks, or other operating systems or 
parts in a vehicle are not considered to 
be containers. A “label” is any written, 
printed, or graphic material displayed on 
or affixed to containers of hazardous 
chemicals. The “identity” is the 
chemical’s common or chemical name 
used on the label, the MSDS, and the list 
of hazardous chemicals in the 
workplace. The name used should allow 
cross-references to be made among 
these sources. The “hazard warning” 
conveys the hazards of the chemical in 
the container to employees. Consistent 
with OSHA’s proposed modification to 
this definition, a “hazard warning” 
means any words, pictures, symbols, or 
combination of these appearing on a 
label or other appropriate form of 
warning that conveys the specific 
physical and health hazards, including 
target organ effects, of die chemicals in 
the containers. A “material safety data 
sheet (MSDS)” is defined as any written 
or printed material concerning a 
hazardous chemical which an operator 
prepares in accordance with the 
requirements in proposed § 46.6 or 
which an employer subject to OSHA 
prepares under 29 CFR 1910.1200.

Under this proposal, operators are not 
required to label containers of raw 
material while on mine property, 
regardless of the hazards, unless the 
raw material is mixed with another 
hazardous chemical. “Raw material” is 
defined as a mineral or combination of 
minerals that is extracted from natural 
deposits by mining or is upgraded 
through milling. The term applies to the 
ore and valuable minerals extracted, as 
well as the worthless material, gangue, 
or overburden removed during the 
mining or milling process. The term is 
intentionally broad and would cover the 
majority of the commodities produced 
for sale by operators. It does not 
encompass mixtures of fee raw material 
and other hazardous chemicals. For 
example, in leaching gold ore, if a 
cyanide solution is added to a process 
container holding the ore, fee container 
must then be labeled to identify the 
hazardous mixture and to pro vide an 
appropriate hazard warning.

MSHA’s definition of “combustible 
liquid” in the proposal includes Class III 
B liquids—those having Sash points at 
or above 200 °F (93.3 *C). OSHA excepts 
from its definition of “combustible 
liquids” any mixture having components 
with flash points of 200 8F (93.3 °C), or 
higher. The total volume of fee 
components must make up 99 percent or 
more of fee total volume of fee mixture. 
MSHA’s definition of “combustible

liquid” is consistent with how this term 
is defined in existing MSHA fire 
prevention standards. Likewise, the term 
“flammable” has been modified slightly 
from that found in the OSHA HCS to be 
more consistent with its meaning in 
existing MSHA standards.

MSHA’s proposed rule provides 
employees and their designated 
representative with access to various 
written information required under the 
standard. “Access” is defined as the 
right to examine and copy records. 
MSHA defines “designated 
representative” as being any individual 
or organization to whom an employee 
gives written authorization to exercise a 
right of access to records, or a 
representative of miners under 30 CFR 
part 40.

Definitions for other terms not 
specifically addressed m. this section are 
generally consistent with their meaning 
as found in the OSHA HCS. MSHA has 
made slight modifications to some of 
these terms for the sake of clarification 
or to make them more applicable to fee 
mining industry. The Agency specifically 
solicits comments on fee utility of these 
proposed definitions, some of which are 
highly technical and may be slightly 
different from definitions of the same 
terms used in other subparts of MSHA 
standards,

C. H azard Determination
The proposed standard would require 

operators to evaluate all chemicals 
produced or used on mine property to 
determine if they are hazardous.
Because the majority of fee provisions in 
the standard are applicable only to 
those chemicals found to be 
“hazardous,” the hazard determination j 
process is critical to the successful 
implementation of an effective hazard 1 
communication program.

MSHA recognizes that under the 
OSHA HCS* a great number of 
chemicals have been evaluated by 
chemical manufacturers, importers, and 
professional occupational health groups* 
such as fee American Conference of 
Governmental Industrial Hygienists 
(AGGIH). Under fee OSHA HCS, 
operators receiving hazardous chemicals 
from either the chemical manufacturer 
or the supplier of chemicals would 
receive an MSDS with the initial 
shipment of the chemical. Operators 
would be required to rely upon the 
evaluation performed by the chemical 
manufacturer or by fee supplier of 
chemicals in determining fee chemicals 
hazards. Information on the specific 
health hazards of chemicals received by 
the operator will be listed on the MSDS 
accompanying these chemicals in
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accordance with the OSHA HCS 
requirements.

Under this proposal, when a chemical 
is received without an MSDS or label 
indicating a hazard, the operator can 
assume that it is not hazardous. An 
exception would be for hazardous waste 
received by an operator. OSHA’s HCS 
does not require employers to distribute 
MSDSs or container labels to 
downstream users for hazardous waste 
regulated by the Environmental 
Protection Agency. MSHA would 
require operators to evaluate such 
hazardous waste in accordance with 
proposed § 46.3, hazard determination, if 
an MSDS was not voluntarily provided 
by the supplier of the waste.

Under this proposal, operators would 
also have to determine the hazards of 
chemicals which they produce.
Operators making this hazard 
determination would be required to base 
their determination on the available 
evidence concerning the chemicals’ 
physical hazards. In establishing that a 
chemical is a health hazard, a 
carcinogen, or a potential carcinogen for 
hazard communication purposes, the 
operators would rely on the following 
sources:

(1) MSHA standards in 30 CFR parts 
56, 57, 70, 71, and 75.

(2) The American Conference of 
Governmental Industrial Hygienists’ 
(ACGIH), “Threshold Limit Values and 
Biological Exposure Indices’’ (latest 
edition).

(3) The National Toxicology Program’s 
(NTP), “Annual Report on Carcinogens” 
(latest edition).

(4) The International Agency for 
Research on Cancer’s (IARC), 
Supplemental 7, “Overall Evaluations of 
Carcinogenicity—An Updating of IARC 
Monographs Volumes 1 to 42”; and any 
subsequent IARC Monographs or 
Supplements.

These sources are basically identical 
to those listed in the OSHA HCS with 
the exception that MSHA standards 
regulating exposure to and use of 
hazardous substances are referenced 
instead of OSHA’s standards. Currently, 
applicable MSHA standards are found 
in 30 CFR parts 56, 57, 70, 71, 75 and 77. 
However, in Augusst 1989, MSHA 
issued a proposal (54 FR 35760) that 
would recodify the Agency’s air quality 
standards into parts 58 and 72. MSHA 
anticipates that when the proposed air 
quality standards are finalized, they will 
be referenced in MSHA’s hazard 
communication standard.

A major difference between MSHA’s 
proposal and the OSHA HCS is that 
operators would not have to look 
beyond these sources to determine if the 
chemical is a health hazard or a

carcinogen or potential carcinogen. This 
would modify the OSHA approach, 
which, in addition to requiring that 
specified lists be consulted, also 
requires employers to consider all 
available evidence, even if based on 
only one valid study, in determining 
whether the chemical is hazardous. 
Several commenters objected to this one 
study criterion.

MSHA believes that its hazard 
determination approach would achieve 
essentially the same degree of safety at 
our nation's mines as the requirements 
in OSHA’s standard, with reduced 
burden on operators. MSHA requests 
specific information relating to any 
chemical found on mine property for 
which the results of MSHA’s hazard 
determination procedures might yield 
results significantly different from those 
arrived at under OSHA’s standard.

While an Agency goal is to develop a 
rule which is consistent with OSHA’s, 
MSHA recognizes that the primary 
community affected by this rule is 
smaller, and with respect to hazard 
communication, more homogeneous 
than the industries regulated by OSHA. 
While mining conditions vary 
enormously within a mine, from mine to 
mine, and from commodity to 
commodity, the number and variety of 
chemicals used on mine properties are 
nowhere as vest or as novel as those 
which OSHA must be concerned with in 
general industry.

In addition, many mines are small 
operations having fewer than ten 
employees. It could pose a significant 
burden on these operators to research 
each potentially hazardous chemical 
mined or produced on mine property to 
determine if there exists one scientific 
study which would necessitate the 
development of a MSDS for that 
chemical. Many operators are located in 
remote, sparsely populated areas of the 
country where literature on chemical 
health hazards may be limited. 
Additionally, many operators could not 
be expected to have the professional 
expertise for reviewing and determining 
the “statistical significance” of such 
data. MSHA believes that specifying 
source lists of chemicals that would be 
considered health hazards and 
specifically listing the chemicals found 
in these sources will greatly assist such 
operators and have no adverse impact 
on employee safety and health.

In addition, MSHA’s proposed 
revision to its air quality standards 
would expand the number of chemicals 
currently addressed by MSHA, while 
the other three sources (ACGIH, NTP, 
and IARC) referenced in MSHA’s 
hazard determination procedures would 
address additional chemicals.

The following table (Table 1) lists the 
chemicals found in the four sources 
referenced in the hazard determination 
section (§ 46.3) of the proposed rule. 
MSHA believes this listing will aid 
operators in determining which 
chemicals are health hazards. Operators 
may use this table rather than refer to 
the four sources listed in the standard. 
Many operators may not have access to 
copies of the ACGIH TLVs, NTP Annual 
Reports, or IARC Monographs and 
Supplements and would have difficulty 
keeping apprised of changes to them. 
MSHA inspectors would also use this 
listing to identify hazardous chemicals 
on mine property and enforce the 
requirements of this standard. MSHA 
would periodically update this table as 
chemicals are added to or deleted from 
the four sources and make it available to 
the mining community.

The chemicals found in Table B -l of 
MSHA’s proposed rule on Air Quality, 
Chemical Substances, and Respiratory 
Protection Standards (54 FR 35760) are 
listed in Table 1 of this HCS proposal 
rather than those chemicals found in 
existing MSHA air quality standards. 
MSHA’s proposed air quality standards 
are likely to be finalized before MSHA’s 
HCS. However, Table 1 will be modified 
to reflect the MSHA air quality 
standards in place at the time the HCS 
is finalized.

All chemicals listed in Table 1 are 
considered health hazards for hazard 
communication purposes. The table 
identifies those chemicals considered by 
the four sources to be carcinogens or 
potential carcinogens, and which are to 
be regarded as such for purposes of this 
standard. Excluded from the table are 
occupational exposures and production 
processes in which no specific chemical 
is identified as being hazardous or 
carcinogenic. Nonspecific “respirable 
mine dust,” which is listed in MSHA’s 
proposed revision to its air quality 
standards, and “welding fumes—not 
otherwise classified" which is listed in 
the TLV booklet and MSHA’s proposed 
air quality standards are also excluded 
from the table. Additionally, MSHA has 
excluded chemicals that are not 
produced or used in mining, such as 
grain dust, cotton dust, and therapeutic 
substances, such as estrogens and 
steroids. Additionally, nuisance 
particulates, and chemicals intended for 
personal consumption or use by 
employees, such as tobacco and 
saccharin, are excluded from the table 
because they are expressly excluded 
from coverage under § 46.1 of the 
proposed standard. An explanation of 
the notations under each of the four 
columns in Table 1 is listed under key 
codes at the end of the table.
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Ta ble  1— Hazard  Communication  Ch em icals

Substance IARC 4

A-a-C(2-Amino-9H-pyrido[2,3-b]indole)............
Acetaldehyde................ ............................................
Acetamide........ .........................................................
Acetic acid.................... .......... ................................. .
Acetic anhydride.........;..™...........,................ .
Acetone..................................................................
Acetonitrile......... ......... .............................................
2-Acetylaminofluorene........................ .................. .
Acetylene....................................................................
Acetylene dichloride, see  1,2-dichloroethylene
Acetylene tetrabromide...........
Acetylsalicylic acid .................... .......... ...................
Acrolein............. ........................... ..................... ........
Acrylamide........ ....... ................... ....................... ...... .
Acrylic acid........... ....... ............................................. .
Acrylic fibres............. ............................. .......... .........
Acrylonitrile..,............ ............................ ....... .............
AF-2[2-(2-Furyl)-3-(5-nitro-2-furyl)acrylamide]..
Aflatoxins.....................................................................
Aldrin.™......... ..............................................................
Allyl alcohol.......... ...... .................. ........ .................
Allyl chloride....................... ........................................
Allyl glycidyl ether........................................... ...
Allyl propyl disulfide........ ........................................
a-Alumina, see Aluminum—Oxide 
Aluminum:

Metal & Oxide........................................................
Pyro powders................................... ...............
Welding fumes.......................................................
Soluble salts.......... ........ ...................... ................

Alkyls (not otherwise classified)............................
2-Aminoanthraquinone......... ...................... .............
para-Aminoazobenzene...........................................
ortho-Aminoazotoluene................................... .
1 -Amino-2-methylanthraquinone............................
4-Aminobiphenyl, see  4-Aminodiphenyl
4-Aminodiphenyl........................................................
2-Aminoethanol, see  Ethanolamine 
2-Amino-5-(5-nitro-2-furyl)-1 ,3,4-thiadiazole.......
2- Aminopyridine....... ..............................
3- Amino 1,2,4-triazole, see Amitrole
Amitrole....................................................... -........
Ammonia......................... ...................... ..............
Ammonium chloride fume............. .......... ...............
Ammonium perfluorooctanoate....................... .
Ammonium sulfamate..............................................
Amosite, see Asbestos
n-Amyl acetate...........................................................
sec-Amyl acetate............................. ...... ...............
Aniline & homologues...................:..........................
Anisidine (o-p-isomers)....................................... .
ortho-Anisidine...........................................................

X

X
X
X
X
c
X

X
X
X
c
X

c

X
X
X
X
X

X
X
X
X
X

c

X

c
X
X
X
X

X
X
X
X

o-Anisidine hydrochloride
Antimony & com pounds (a s S b )....
Antimony trioxide  (a s S b )..................
A N TU ................................. ........ ................
Argon (sim ple a sp h yxia n t)................
Arsenic (as A s ).......................................

Certain arsenic com pounds.........
Soluble com pounds, (a s A s )......

Arsine............ .. ...........................................
Asbestos....................................................

Am osite.......................... ...........
Chrysotile ..............................................
C rocidolite..........................................
Other form s.......... ............. ............. .j.

Asphalt (petroleum ) fum es...............
Atrazine............................................ ........
Auramine (technical g ra d e )..............
Azaserine......................

X

X
X
X

X
X
c

X
X

Azinphos-m ethyl................. .......... ............................................................ .
Barium, soluble com pounds (a s B a )............. „ .................. .'.................
Barium sulfate.............................................................  -
Benomyl........................

Ben^3 an^1faCene’ 866 P o ,ycyc ,ic  arom a^c  hydrocarbons ....

Benzidine....................
Benzidine-based d ye s................
Benzo(b)fluoranthene, see  P o lycyc lic  arom atic hydrocarbons 

enzo(j)fiuoranthene, se e  P o lycyc lic  arom atic hydrocarbons

MSHA 1

X

ACGIH * NTP 3

2B
2B
2B

IARC

2B

2A
2B
1

2B
2B

1

2B

2B

2B

1
1

1

2B
2B

1
1
2A
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Substance IARC 4 MSHA 1 ACG1H * NTP 3

Benzo(k)fluoranthene, see  Polycyclic aromatic hydrocarbons 
Beno(a)pyrene, see  Polycyclic aromatic hydrocarbons 
p-Benzoquinone, see Quinone

A
X X — —
X X — —
__ — — 2B
C A2 A 2A
X X — —
_ . __ — 1
«... K 1
_ X — —
X —  i — —
X X — —
_ — 2B
X ___  H— —
màm ' X — —
__ X — —
__ X — —
X X — —
X X — —
X X — —
X X — —
X X — —
X X — —

Bromochloromethane, see Chlorobromomethane
X X
c A2 A 2B
X X — .—

Butanethiol, see Butyl mercaptan 
2-Butanone, see  Methyl ethyl ketone (MEK)

X X
X X — —
X X — —
X X — —
X X — —
X X — —

X X — —

X X — —

X X — —

— — 2B
X X — —

X X — —

X X — —

X X — —

X X — —

X X — —

___ — 2 8
c A2 A 2A

A2 — —

X X — —

X X — —

X X — —

X X — —

X X — —

X X — —

X X — —

X X —

X X _ —

X X — —

___ — 28
X X — —

X X — —

X X — —  ■

X X — —

c A2 A 28
Carbonyl chloride, see Phosgene

X X_ , — 28
X X — —

X X , — —

X — —

_ _ , — i — 28
X X — —

CMordecone, see  Kepone
A

X X A 28
X X . — —

_ _ A —

a-Chlorinated toluenes .................................................................................................................................................................................................................. ......................... — — — 28
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Table 1— Hazard Communication Chemicals— Continued

Substance IARC 4 MSHA * ACGIH * NTP 3 IARC

X X
Chlorine dioxide.................................................................................................. X X _
Chlorine trifluoride............................................................................................ X X _ _
Chloroacetaldehyde............................................................................................. X X _ _
Chloroacetone........................................................................................................... X X _ _
a-Chloroacetophenone............................................................................................................ X X _
Chioroacetyl chloride............................................................................................................. X X _ '_
Chlorobenzene....................................................................................................... X X
o-Chlorobenzy!idene maiononitrile........................................................................................ X X
Chlorobromomethane................................................. ............................................... X X _ _
2-Chloro-1,3-butadiene, see /J-Chloroprene
Chlorodifluoromethane..................................................................................................................... X X _ X
Chlorodiphenyl, see Polychlorinated biphenyls
1-Chloro,2,3-epoxy-propane, see Epichlorohydrin
2-Chloroethanol, see Ethylene chlorohydrin
Chloroethylene, see Vinyl chloride
Chloroform.............................................................................................................................. c A2 A ?B
bis(Chloromethyl) ether............. .............................................................................................. C A1 K 1
Chloromethyl methyl ether......................................................................................................... C A2 _ _
Chloromethyl methyl ether (technical grade).......................................................................................... — — K 1
3-Chloro-2-methylpropene.................................................................................................................. — — A —
1 -Chloro-1 -nitropropane............................................................................................................................ X X _ _
para-Chloro-ortho-toluidine................................................................................ ....................................... _ _ _ 2B
Chloropentafluoroethane.......................................................................................................... X X _ —
4-Chloro-o-phenylenediamine................................................................................................................... — _ A 2B
Chlorophenols............................................................................................................................................ _ — — 2B
Chlorophenoxy herbicides................................................................................. •...................................... ■ — — _ 2B
Chloropicrin............................................................................................................................. X X
/JChloroprene.... .............................................................................................................. . X X
2-Chloropropionic acid........................................................................................................... X
o-Chlorostyrene........................................................................................................................ X X _
o-Chlorotoluene.................................................................................... . X X _ _
2 Chloro-6-(trrichloromethyl) pyridine, see Nitrapyrin
Chlorpyrifos..... ......................................................... X X
Chromium and certain chromium compounds..................................... ........................ K _
Chromium metal................................................................. X X '_
Chromium (II) compounds (as Cr).........................................",............................... X X _ _
Chromium (III) compounds (as Cr)................................................................... X X _ _
Chromium (VI) compounds (as C r).................................................................. X _ 1

Water soluble.............................................. _ X _ _
Certain water insoluble.................................................................... _ . A1 —

Chromyl chloride.................................................. X X _
Chrysene........ ........................................... c A2
Chrysotile, see Asbestos
C.l. Basic Red 9 Monohydrochloride........................................ _ A _
Citrus Red No. 2 ................................................ _ _ 2B
Clopidol................... ................ . X X
Coal dust (respirable)............................................................. X X —
Coal tars............................................. K 1
Coal-tar pitches................................................... K 1
Coal tar pitch volatiles (as benzene solubles)............................................. c A1
Cobalt metal, dust & fume (as C o)............................................. X X _ _
Cobalt carbonyl (as Co)..................................................... X X _ _
Cobalt hydrocarbonvl (as Co)....................................................... X X
Coke oven emissions....................................................... K
Copper

Fume..................... X X
Dusts & mists (as Cu)............................................ X X

p-Credidine......................................... A
Cresol (all isomers)............................................. X X
Creosotes............ K 2A
para-Cresidine...................................... 2B
Cristobalite, see Silica—Crystaline
Crocidolite, see Asbestos
Crotonaldehyde........... X X
Crufomate....... X X
Cumene.... X X
Cupferron......... A
Cyanamide........ X X
Cyanides (as C N ).............................. X X
Cyanogen..... ......... X X
Cyanogen Chloride............................. X X
Cycasin.......... 2B
Cyclohexane........ X X
Cyclohexanol.......... X X
Cyclohexanone......... X X
Cyclohexene...... X X
Cyclohexylamine................ X X
Cyclonite.... X X
Cyclopentadiene......... X X __ _
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T able 1— Hazard Communication Chemicals— Continued

Substance IARC 4 MSHA 1 ACG1H * NTP 3 IARC

Cyclopentane............................................................................................................................................ X X
Cyhexatin.................................................................................................................................................. X X
2.4-D ............................................................................................................................ .............................. X X .
Daunomycin.................................................................................................................... .......................... ___ 2B
DDT (Dichlorodiphenyl-trichloroethane.............................................. „................................................... X X A 2B
Decaborane................................................................................................................................................ X X
Demeton..................................................................................................................................................... X X _
Diacetone alcohol..................................................„.............................................................................. X X __
N.N'-Diacetylbenzidine................................................................................................................. ........... . 2B
2,4-Diaminoanistole................................................................................................................................... _ 2B
2,4-Diaminoanisole sulfate...................................................................................................„.................. A
4,4’-Diaminodiphenyl ether....................................................................................................................... : 2B
1,2-Diaminoethane, see Ethylenediamine
2,4-Diaminotoluene................................................................................................................................... A 2B
Diatomaceous earth (uncalcined), see Silica—Amorphous
Diazinon...................................................................................................................................................... X X
Diazomethane............................................................................................................................................ X X $jtI _
Dibenz(a,h)acridine, see Polcyclic aromatic hydrocarbons 
Dibenz(a,j)acridine, see Polcyclic aromatic hydrocarbons 
Dibenz(a,h)anthracene, see Polcyclic aromatic hydrocarbons 
7H-Dibenzo(c,g)carbazole, see Polcyclic aromatic hydrocarbons 
Dibenzo(a,e)pyrene, see Polcyclic aromatic hydrocarbons 
Dibenzo(a,h)pyrene, see Polcyclic aromatic hydrocarbons 
Dibenzo(a,i)pyrene, see Polcyclic aromatic hydrocarbons 
Dibenzo[(a,l]pyrene, see Polcyclic aromatic hydrocarbons
Diborane..................................................................................................................................................... X X
1,2,Dibromo-3-chloropropane..................................................................„............................................... A 2B
1,2-Dibromoethane, see Ethylene dibromide (EDB)
2-N-Dibutylaminoethanol.......................................................................................................................... X X
Dibutyl phenyl phosphate.......................................................................................................................... X
Dibutyl phosphate...................................................................................................................................... X X .. .■■■ ;
Dibutyl phthalate........................................................................................................................................ X X _
Dichloroacetylene................................................................................. „ ..... „.......................................... X X • —
o-Dichlorobenzene................................................................................................................................ .. X X «...
p-DicMorobenzene.................................................................................................................................... X X ■ 2B
1,4-Dichlorobenzene............................................................................. .................................................... A
S.^-Dichlorobenzidine............................................................................................................................... c A2 A 2B
3,3'-Dichlorobenzidine dihydrochloride.................................. „........... ................................................... A
3,3'-Dichk>ro-4,4'diaminodiphenyl ether...................................................................„............................. a 28
Dichlorodifluoromethane............................................ .............................................................................. X X
1,3-Dichloro-5,5-dimethy hydantoin..................................................... ..... ............................................... X X _
1,1 -Dichloroethane.................................................................................................................................... X X ...
1,2-Dichk>roethane, see Ethylene dichloride
1.1- Dichloethylene, see Vinylidene chloride
1.2- Dichloroethylene.................................................................. ................................................. X X
Dichloroethyl ether....................................................._............................................................................. X X •
Diehl orofluoromethane............................................................................. ......... ...................................... X X . _
Dichloromethane, see Methylene chloride
1,1 -Dichloro-1 -nitroethane....................................................................... ............................ X X
1,2-Dichloropropane, see Propylene dichloride
Dichloropropene............................................... ......................................................................................... X X
1,3-Dichioropropene (technical grade)................................................ .... ............................................... A 2B
2,2-Dichloropropionic acid........................................................................................................................ X X
Dichlorotetrafluoroethane................................................... ..................... ................................................ X X
Dichlorvos.............................................................................................. X X mmm
Dicrotophos................................................................................................. X X
Dicyclopentadiene.................................................................................... ................. X X • • • 4
Dicyclopentadienyl iron............................................................................ ................................................ X X
Dieldrin................................................................................................... ............... X X
Diepoxybutane........................................................................................................................................... A 2B
Diethanolamine.......................................................................................................................................... X X
Diethylamine.............................................................................................. ................................................ X X __
2-Diethylaminoethanol.............................................................................................................................. X X
Diethylene triamine................................................................................ _................................................. X X
Diethyl ether, see Ethyl ether 
Di(2-ethylhexyl)phthalate, see Di-sec-octyl phthalate
1,2-Diethylhydrazine.................................................................................................................................. 2B
Diethyl Ketone........................................................................................ .................................................. X X
Diethyl phthalate........................................................................................................................................ X X
Diethyl sulfate....................................................................................... _................................................... A 2A
Difluorodibromomethane......................................................................... „............................................. X X
Diglycidyt ether......................................................................................... ................................................ X X __
Diglycidyl resorcinol ether........................................................................................................................ A 2B
Dihydrosafrole............................................................................................................................................ 2B
Dihydroxybenzene, see Hydroquinone
Diisobutyl ketone....................................................................................................................................... X X
Diisopropylamine....................................................................................................................................... X X- __
3,3'-Dimethoxybenzidine (ortho-Dianisidine)........»............................ .................................................... A 2B
Dimethoxymethane, see Methylal
Dimethyl acetamide.................................................... ..... .................................................. ..... ............... X X
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Substance IARC ‘

Dimethylamine............................................................. .......................................... .............A.....
4-Dimethylaminoazobenzene ....................................................................... ........ .................
para-Dimethylaminoazobenzene.............................. ........................................................ ......
Dimethylaminobenzene, see Xylidence
trans-2-[(Dimethylamino)methylimino]-5-[2-(5-nitfo-2-fury!)vinyl]-1,3,4-oxadiazole.
N,N-Dimethyianiline.................... „......................................................... ................. ..................
Dimethylbenzene, see  Xylene 
3,3'Dimethytbenzidine, see  o-Tolidine
Dimethyl carbamoyl chloride....................................................................................................
Dimethyl-1,2-dibromo-2,2-dichloroethyl phosphate, see  Naled
Dimethylformamide...................................................... ...... ........................... ....................... ..
2,6-Dimethyl-4-heptanone, see Diisobutyt ketone
1,1 -Dimethylhydrazine................... ................... ......... ...... ................ .......... .............................
1,2-Dimethylhydrazine.................... „.................. ........... ................................. ........... .............
Dimethylnitrosoamine, see  N-Nitrosodimethylamine
Dimethylphthalate............ .......... ................................. ............................................... ........ .....
Dimethyl sulfate........................ ..... ............................ ....... .................................................... ....
Dimethylvinyl chloride........................................... ,............................................ .... .................
Dinitolmide................................................................ .....................................................................
Dinitrobenzene (all isomers).................... ........ ................................................................. ..
3,5-Dinitro-o-toluamide, see Dinitolmide
Dinitro-o-cresol................................ ................................ .............................. .............................
Dinitrotoluene................................ ............................ ...................................................... ............
Dioxane.............................................„........................... ................................................................
1,4-Dioxane, see Dioxane
Dioxathion........................... ................................................................ .
Diphenyl, see Biphenyl
Diphenylamine........................... .................................... .....................
Diphenylamine diisocyanate, see Methylene bispheynl isocyanate
Dipropylene glycol methyl ether.................................... _....... ...........
Dipropyl ketone.......................................................... ...... ....................
Diquat...................................... ..... ....................... ...... .........................
Direct black 38................
Dirct blue 6 ...„ ....................
Di-sec-octyl phthalate....
Disulfiram........................
Disulfoton........................
2,8-Di-tert-butyl-p-cresol. 
Diuron............... ..............
Divinyl benzene..
Endosulfan........
Endrin............. 1
Enflurane.........................
Enzymes, see Subtilisins
Epichlorohydrin................
EPN........................
1.2- Epoxypropane, see Propylene oxide
2.3- Epoxy-1-propanol, see Glycido!
Erionite...................
Ethane (simple asphyxiant)...........
Ethanethiol, see Ethyl mercaptan 
Ethanol, see Ethyl alcohol
Ethanolamine......................... .......
Ethion......................
2-Ethozyethanol..................................................................................
2-Ethoxyethyl acetate................................................
Ethyl acetate.................................. ........
Ethyl acrylate........................... ..... ....................... ..
Ethyl alcohol............................ ...........................  .......... ..
Ethylamine................................................................. ’.
Ethyl amyl ketone....................................................................
Ethyl benzene..................................................................
Ethyl bromide.............................................
Ethyl butyl ketone.................................................... ........... ...
Ethyl chloride..........
Ethylene (simple asphyxiant)................................ ...........
Ethylene chlorohydrin............................................ .....................
Ethylènediamine...........................
Ethylene dibromide (EDB)..........Li"*"*""""“' x: " '
Ethylene dichloride.................................................
Ethylene glycol, vapor................. ..................................................
Ethylene glycol dinitrate......... ........... .̂.............................................
Ethlene glycol methyl ether acetate, see 2-Methoxyethyl acetate
Ethylene oxide............................. ...............................
Ethylene thiourea................................................................ ........ _....
Ethylenimine..............................................
Ethyl ether.......................
Ethyl formate......................................
Ethylidene chloride, see 1,1-Dichloroethane 
tthylidene norbornene...... ..

MSHA ACGtH 2 NTP 3 IARC

A2

X

A2

X
A2

X
X

X
X
X

X

X

X
X
X

X
X
X
X
X
X
X
X
X

A2 
X

X
X
X
X
X
X
X
X
X
X
A2
X
X
X
X
X
A2 
X 
X 
X

A2

X
X
X

2B

2B

2A

2B
2B

2A

2B

2B

2A

2B

2A

2A
2B
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Substance IARC 4

Ethyl mercaptan.................. ................... ...... ....................................... .
Ethyl methanesulphonate.......................................................................
N-Ethylmorpholine.............................................. ................. ........... ...... :

N-Ethyl-N-nitrosourea............ .......*........ ...................... ........................
Ethyl silicate................................................................. .............................
Fenamiphos.......................................... ................................................... .
Fensulfothion...................... ...................... ...............................................
Fenthion................................................................... ............................. ..
Ferbam..................................... ..................................................................
Ferrovanadium dust................................. .................. „...........
Fibrous glass dust........................................................... .......................
Fluorides (as F ) ........................................................................... ............
Fluorine......... ............ ................... ........................„....... ...........................
Fluorotrichloromethane, see  Trichlorofluoromethane
Fonofos............................................ .............................. .................. ....... .
Formaldehyde..................................................... .................. ...................
Formamide........................................................................... ....................
Formic acid........................ .................. .....................................................
2-(2-Formylhydrazino)-4-(5-nitro-2-furyl)thiazole....................... .
Furfural....................... .......... ....................................... .............................
Furfuryl alcohol........................... ...................... ....... ..............................
Gasoline................................................ ................... .................................
Germanium tetrahydride................................. .......................................
Glass, fibrous or dust, see Fibrous glass dust
Glu-p-2(2-Aminodipyrido [ 1,2-a:3',2',-d]imidazole...........................
Glu-p-1 (2-Amino-6-methyldipyrido)[1,2-a:3',2',-d]imidazole.........
Glutaraldehyde........................ ,...... ...................... ...................................
Glycerin (mist)................................................................... ........................
Glycidaldehyde........... ............................ .................. ...............................
Glycidol..................................... ................................i..............................
Glycol monoethyl ether, see 2-Ethroxyethanol
Graphite (all forms).................................................................................
Graphite (all forms except graphite fibers)......„...... i..................... .
Griseofulvin................................... ............................................................
Hafnium................................... ;..... ........................................................
Halothane........................................ „.................................... .............. .
Helium (simple asphyxiant)........................................... ........................
Heptachlor........................ ............................................. ...........................
Heptachlor epoxide......................................................... ....... ................
Heptane (n-Heptane).............. .-............................................. .-...............
2- Heptanone, see Methyl n-amyl Ketone
3- Heptanone, see Ethyl butyl ketone
Hexachlorobenzene........................................................................... .
Hexachlorobutadiene........ ....................................... ......... ................... .
Hexachlorocydohexanes, see Lindane
Hexachlorocyclopentadiene..................................................................
Hexachloroethane....................................................................................
Hexachloronaphthalene..........................................................................
Hexafluoroacetone................................................... ..............................
Hexamethylene diisocynate..................................................................
Hexamethyl phosphoramide..................................................................
Hexane:

n-Hexane....................... ................................................................ ......
Other isom ers........ ............................................ .................................

2-Hexanone, see  Methyl n-butyl ketone 
Hexone, see  Methyl isobutyl ketone
sec-Hexyl acetate............ .................... ............................'......... .
Hexylene glycol.....«.............................................. ..................................
Hydrazine..................... .................................................... ........ ................
Hydrazine sulfare............. ........................................................................
Hydrazobenzene.................................................... .............................. .
Hydrochloric acid, see Hydrogen chloride
Hydrogen (simple asphyxiant)........................................................ .
Hydrogenated terphenyls........ ....................... ......................................
Hydrogen bromide.................................... ...................... ....... ..............„
Hydrogen chloride.......................................... ................. ........................
Hydrogen cyanide.................... ................................................................
Hydrogen fluoride (as F)................................................................... .....
Hydrogen peroxide...................................................................................
Hydrogen selenide (as S e )....................................................................
Hydrogen sulfide.................................. .................. ............................. .
Hydroquinone............................................. ..............................................
4- Hydroxy-4-methyl-2-pentanone, see  Diacetone alcohol
2-Hydroxpropyl acrylate.............................................. ................ ..........
Indene...................... .......... ...... ................ .............................................
Indeno (1,2,3-cd) pyrene, see  Polcyclic aromatic hydrocarbons
Indium & compounds (as In )...............................................................
Iodine.......:....................„...................................... ........ ................. ...........
Idoform.........................................................................................................
IQ (2-Amino-3-methylimidazo [4,5-f] guinoline)..............................
Iron oxide fume (FejOs) (as Fe)‘............ ..............................................

X

X

X
X
X
X
X
X
X
X
X

X
C
X
X

X
X
X
X

X
X

X

X

X
X
X
X

X

c
X
X
X
X
X
c
X
X

X
X
c

X
X
X
X
X
X
X
X
X
X

X
X

X
X
X

X

MSHA 1 ACGIH 2

X
X
X
X
X
X
X
X
X

X
A2
X
X

X
X
X
X

X
X
X
A2
A2
X

A2

X
A2
X
X
X
A2

X
X

X
X
A2

NTP '• IARC

2B

2A

2A

2B

2B
2B

2B

2B

2B

2B

2B

2B
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Substance IARC 4 MSHA 1 ACGIH * NTP 8 IARC .

Iron pentacarbonyl (as Fe).......... .............................................................................................. .... X X
Iron salts, soluble (as Fe)......................................................................................................... X X
Isoamyl acetate............................................................................................ X X
Isoamyl alcohol............................................................................................................................... X X
Isobutyl acetate................................................................................ ...... ...................... * .......... X X
Isobutyl alcohol.............................................................................................................. X X
Isooctyl alcohol....................................................................................................................... X X
Isophorone..................................................................................................................... X X
Isophorone dtisocyanate................................................................................................. - ....... X X
Isopropoxyethanol....................................................................................................................... X X
Isopropyl acetate................................................................................................................... ............ X X
Isopropyl alcohol....................................................................................................................... X X
Isopropylamins............................................................................................. X X
N-lsopropylaniline.............................................................................................................................. X X
Isopropyl ether.................................................................................................................... ...... X X
Isopropyl glycidyl ether......................................................................................................................... X X

A 2B
X X

Lasiocarpine.................................... ...................................................................... ........... ........ . 2B

2B
2S

Lead:
Inorganic dusts & fumes, (as Pb)...... ................. „............................................... .............. X X
Inorganic lead & compounds.....................................................................................

Lead acetate.......................................................................................................... A
Lead arsenate, as Pbs (Aso<)i. ............................................................................. X X
Lead chromate, as Cr................„.......................................................... „.............. .. X A2

A2
Lead phosphate................................................................................... ............. A

X X A 2B
2BOther hexachlorocyclo-hexane isomers............................................... .......................................... A

Lithium hydride..................................................................... X X
LP.G. (liquified petroleum gas).......................................................................... .................... X X
Magnesium oxide fume...................................................................................... X X
Malathion..................................................................... X X
Maleic anhydride.................................................................... X X
Manganese (as Mn):

Dust & compounds................................................................... X X
Fume................... .............. ..................................... X X

Manganese cyclopentadienyl tricarbonyl (as Mn)............................................. .............. X X
MeA-a-C(2-Amino-3-methyl-9H-pyrido [2,3-b] indole)................................... 2B

2BMedroxyprogesterone acetate..........................................................
Mercury (as Hg):

Alkyl compounds.............................................................. X X
All forms except alkyl Vapor.............................................. X X
Aryl & inorganic compounds.................................................. X X

Merphalan......................... .......... ................... 20
Mesityl oxide........................................... X X
Methacrylic acid........................................ X - X
Methane.......................................... X X
Methanethiot, see Methyl mercaptan 
Methanol, see Methyl alcohol 
Methomyl.... ............................ X X
Methoxychlor.............................. X X
2-Methoxyethanol.................................. X X
2-Methoxyethyl acetate............................. X X
4-Methoxyphenol................................. X X
5-Methoxypsoralen........................ 2A
Methyl acetate.......................... X X
Methyl acetylene............................... X X
Methyl acetylene-propadiene mixture (MAPP).............................. X X
Methyl acrylate................ X X
Methylacrylonitrile................................... X X
Methylal........ X
Methyl alcohol.................... X X
Methylamine............. X X
Methyl amyl alcohol, see Methyl isobutyl carbinol 
Methyl rvamyl ketone..... .............. X X
N-Methyl aniline.................. X X
2-Methylaziridine, see Propylene imine 
Methylazoxymethanol and its acetate............................ 2BMethyl bromide..... X X
Methyl n-butyl ketone................ X X
Methyl chloride...... X X
Methyl chloroform.......... X X
Methylchrysene....
5-Methylchrysene, see Polcyclic aromatic hydrocarbons 
Methyl 2-cyanocrylate.............. ... X X
Methylcyclohexane...... ........ X

X
X

Methylcyclohexanol......... X
o-Methy Icy clohexanone............. ... X X
2-Methylcyclopentadienyl manganese tricarbonyl (as Mn)........................ . X X - _
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Ta b le  1— Hazard  Communication  C h em icals— Continued

Substance IARC 4 MSHA 1 ACGIH * NTP 8 IARC

Methyl demeton.......................................................................................................................................................... X X
Methylene bisphenyl isocyanate............ ................................................................................................................ X X
Methylene chloride..................................................................................................................................................... c A2 A 2B
4,4'-Methylene bis (2-chloroaniline)...................................................................................................................... c A1 A 2A
Methylene bis (4-cyclohexylisocyanate).............................................................................................................. X X
4,4'-Methylenebis (N,N-dimethyl) benzeneamine.................................................................... ......................... A
4,4'-Methylene bis (2-mathylanilina)..................................................................................... 2B
4,4'-Methylene dianiline............................................................................................................................................ c A2 A 2B
4,4'-Methylene dianiline dihdrochloride............................................................................... »............................. A
Methyl ethyl ketone.................................................................................................................................................... X X
Methyl ethyl ketone peroxide.................................................................................................................................. X X
Methyl formate............................................................................................................................................................ X X
5-Methyl-3-heptanone, see Ethyl amyl ketone
Methyl hydrazine............................................... ......................................................................................................... c A2
Methyl iodide................................... ............................................................. ............................................................. c A2 A
Methyl isoamyl ketone.............................................................................................................................................. X X
Methyl isobutyl carbinol............................................................................................................................................ X X
Methyl isobutyl ketone.............................................................................................................................................. X X
Methyl isocyanate............................................................................. ......................................................................... X X
Methyl isopropyl ketone............................................................................................................................................ X X
Methyl mercaptan....................................................................................................................................................... X X
Methyl methacrylate................................................................................................................................................... X X
Methyl methanesulphonate............................................. ................................................... „.................................. 2B
2-Methyl-1-nitroanthraquinone (uncertain purity)............................................................................................... 2B
N-Methyl-N'-nitro-N-nitroso guanidine (MNNG)............................... ................................................................. 2A
N-Methyl-N-nitrosourea............................................................................................................................................. 2A
N-Methyl-N-nitrosourethane.................................................................................................................................... 2B
Methyl parathion......................................................................................................................................................... X X
Methyl propyl ketone.................... „......................................................................................... .................. X X
Methyl silicate........................................................................................ ..........._........................................................ X X
a-Methyl styrene......................................................................................................................................................... X X
Methylthiouracil........................................................................................................................................................... 2B
Metribuzin..................................................................................................................................................................... X X
Mevinphos................................................................................................................................................................... X X
Mica............................................................................................................................................................................... X X
Michler’s  ketone........................................ ................................................................................................................ A
Mineral oils, untreated and mildly treated.......................................................................... ................ ................ K 1
Mineral wool fiber.......................................... ............................................................................................................. X X

A 28
Mitomycin C ................................................................................................................................ 2B
Molybdenum (as Mo)

Soluble compounds.......................................................................................................................... X X
Insoluble compounds................................ .............................................................................. X X

Monochlorobenzene, see Chlorobenzene
Monocroptophos...................................................................................................................................................... X X
Monocrotaline........ ............................................................................................................ 2B
Morpholine.......................................................................................................................... X X
5-(Morpholinomethyt)-3-[(5-nitrofurfurylidene)amino]-2-oxazolidinone....................................................... 2B
Muriatic acid, see Hydrogen chloride..................................................................................................................
Mustard g a s ...................................................................................................................................... K 1
Nafenopin...................................................................................................................... 2B
Naled........................................................................................................................ .. X X
Naptha (Coal Tar)......... ............................................................................................................... X
Naphthalene...................................................................................................................... ......................... X X
a-Naphthylamine........................................................................................................................................................ c
/3-Naphthylamine........................................................................................................................................................ c A1 K 1
2-Naphthylamine, see  /3-Naphthylamine
Neon (simple asphyxiant................................................................................... X X
Nickel and certain nickel compounds................................................................................................................... A 1

X At
Insoluble compounds (as Ni)....................................................................................................... A1
Soluble compounds (as Ni)..................................................................................................................... X A1 &

Nickel carbonyl (as Ni)................................. ................................................................... X
Nickel sulfide roasting, fume A dust (as Ni).............  .......... ...............  , .......... c

X X
Niridazoie........................................................................................................................... 2 B

Nitrapyrin................................................................................................................................ X X
Nitric acid........................ „.................................................. ;................................... X X
Nitric oxide.................................................................................................................. X X t '-  -*'*'< '
Nitrilotriacetic acid........................................................................... ...................................... A
p-Nitroaniline.......................................................................................................................................... X X
5-Nitroacenaphthene................................................................................................................................ ................. 2B
5-Nitro-o-anisidine......................................................................................................................... A
Nitrobenzene.................................................................. .................................................................... X X __
p-Nitrochlorobenzene............................................. ..................................................................... X X
4-Nitrodiphenyl.................................................................................................................................... c At
Nitroethane...................„.......................................................................................... X X _
Notrofen......................................................................................................................... A 2B
1-[(5-Nitrofurfurylidene) aminol-2-imidazolidinone.......................................................................................... 28
N-[4-(5-Nitro-2-furyl)-2-thiazolyl]acetamide........................................................................................................ 2B

X X
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Ta b le  1— Hazard  Communication  Ch em icals— Continued

Substance IARC 4 MSHA 1 ACGIH * NTP 8

Nitrogen dioxide......................................................................................................................................... X X
Nitrogen mustard N-oxide........................................................................................................................ 2B
Nitrogen trifluoride........... ......................................................................................................................... X X
Nitroglycerin....................... .................................................................................................................. X X
Nitromethane............................................................................................................................................. X X
1-Nitropropane......................................................................................................................................... X X
2-Nitropropane........................................................................................................................................... c A2 A 2B
N-Nitrosodi-n-butylamine.......................................................................................................................... A 2B
N-Nitrosodiethanolamine.......................................................................................................................... A 2B
N-Nitrosodiethylamine............................................................................................................................... A 2A
N-Nitrosodimethylamine............................................................................................................................ c A2 A ?A
p-Nitrosodiphenylamine......................................................................................................................... A
N-Nitrosodi-n-propylamine................................................ ................................................. ................... A 2B
N-Nitroso-N-ethylurea.............................................................................................. ............................. A
3-(N-Nitrosomethylamino) propionitrile................................................................................................. PR
4-(N-Nitrosomethylaminoj-i -(3-pyridyl)-1 -butanone (NNK).............. ........................................... . 2B
N-Nitrosomethylethylamine................................................................................................................... A 2B
N-Nitroso-N-methylurea......................................................................................................................... A
N-Nitrosomethylvinylamine.................................................................................................................... A PR
N-Nitrosomorpholine.............................................................................................................................. A PR
N-Nitrosonornicotine.............................................................................................................................. A PR
N-Nitrosopiperidine................................................................................................................................. A 2B
N-Nitrosopyrroline.................................................................................................................................. A PR
N-Nitrososarcosine........................................................................................ ............................ A PR
Nitrotoluene (o-,m-,p-isomers).................................................. ............................................................... X X
Nitrotrichloromethane, see Chloropicrin
Nitrous oxide.............................................................................................................................................. X X

X X
Octachloronaphthalene........................................................................................................... X X

X X
Oil mist, mineral................................................................................................. ............................. X X
Oil orange SS.................................................................................................................................. 2B
Osmium tetroxide (as O s)............i........................................................................................ X X
Oxalic acid....................... ............................................................................................................... X X
4,4’-Oxydianiline........................................................................................................................ A
Oxygen difluoride.................................................................................... X X
Ozone......... ............. ...................... „...... ................. . X X
Panfuran S (containing dihydroxymethylfuratrizine)................................................................................ 2B
Paraffin wax fume.......................I,........ ................... !................. X X
Paraquat, respirable dust....................................................................... X X
Parathion.................................................................... . X X
Particulate polycyclic aromatic hydrocarbons (PPAH), see Coal tar pitch volatiles 
Pentaborane.................................................................................... X X
Pentachloronaphthalene...................................................... X X
Pentachloronitrobenzene.......................................................... X
Pentachlorophenol.................................................................... X X
Pentane........................................................ X X
2-Pentanone, see Methyl propyl ketone 
Perchloroethylene./............................................................ X X
Perchloryl fluoride........................................................ X X
Perfluoroisobutylene................................................................ X
Perlite............ ....................... X X
Petroleum distillates, see Gasoline; Stoddard solvent; VM&P naphtha 
Phenacyl chloride, see a-Chloroacetophenone 
Phenol............... X X
Phenothiazine..................................................... X X
N-Phenyl-S-naphthylamine........................................................... c A2
m-Phenylenediamine................................................................ X
o-Phenylenediamine.................................................. X
P-Phenylenediamine............................................................. X y
Phenyl ether vapor......................... X X
Phenylethylene, see Styrene, monomer 
Phenyl glycidyl ether.............................. X X
Phenylhydrazine............................ c A2 

XPhenyl mercaptan......... X
Phenylphosphine......................  ^ X X
Phorate.......... . X X
Phosdrin, see Mevinphos 
Phosgene........... X X
Phosphine............ X X
Phosphoric acid.......... , X X
Phosphorus (yellow).......... X X
Phosphorus oxychloride......... X X
Phosphorus pentachloride............... X X
Phosphorus pentasulfide.............. X X
Phosphorus trichloride........... X X
Phthalic anhydride.... X X
m-Phthalodinitrile.... X X
Picloram........ X X
Picric acid..... X X ....
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Table 1— Hazard Communication Chemicals— Continued

Substance IARC *

Pindone....... ........ .............................................................................
Piperazine dihydrochloride............. ............................... ...... ...__
2-Pivalyl-1, 3-indandione, see Pindone 
Platinum

Metal............... .............................. .............................. ..... ............
Solube salts (as Pt).............. ........ ........ ,...................................

Polybrominated biphenyls.......... ...................................... ...... ..
Polychlorobiphenyls, see Polychlorinated biphenyls 
Polychlorinated biphenyls

(42% Chlorine)...................... ......... ................................ ............
(54% Chlorine)....................................................................... .....

Polychlorinated camphene, see  Chlorinated camphene
Polycyclic aromatic...................... .............................. ........ ............

hydrocarbons, 15 listings
Benz(a)anthracene..................... .7.........................._ZTr ...____
Benzo(b)fluoranthene.................................................. l.............
Benzo(j)fluoranthene.......... ...................... ................. ...............
Benzo(k)fluoranthene.................    ...
Benzo(a)pyrene........... ........ ........... ............................................
Dibenz(a, hjacridine................ ..........................„........ ......... ....
Dibenz(a, ^acridine................................................ ..... ......... .....
Dibenz(a, h)anthracene.......... ............................. ....... ..............
7H-Dibenzo(c, g)carbazole.......... .............................. ..............
Dibenzo(a, e)pyrene............................................... .............. ....
Dibenzo(a, h)pyrene............. .......................... ....... ....... ..........
Dibenzo(a, i)pyrene........ .............    .....
Dibenzo (a.1J pyrene............ ........ ....... ................... ________
Indeno (1,2,3-cd) pyrene.........................................  ......
5-Methylchrysene......... ................. ......... ...................... ............

Ponceau 3 R ...................................... ............................. .................
Ponceau MX................................................................ .....................
Portland cem ent....................... ......... ...................... ....... ..............
Potassium bromate......... ......... ..... .............................. ........... .
Potassium hydroxide......................... ........................... .................
Precipitated silica, see Silica—Amorphous
Progestins........... ........................ ........ .......... .................................
Propane......... .................. .................... ........................... .................
Propane sultone........................ ........ ................. „............. ...........
1,3-Propane sultone, see Propane sultone
Propargyl alcohol....................... ........ .................... 7.___
0-Propiolactone...... ....... .................... ................................. ...........
Propionic acid.......................... ........ ........... ...................................
Propoxur______ _______ _____ _________________ ________
n-Propyl acetate ........................ ........ ............................................
Propyl alcohol...................................... .................................... ......
Propylene (simple asphyxiant)........... ....... ................ ...... ...........
Propylene dichloride........................ - ............................................
Propylene glycol dinitrate.............. ................................ ........ .
Propylene glycol monomethyl ether...........................................
Propylene imine............................................................ ..................
Propylene oxide........................... ...._.............. ................... ...........
n-Propyl nitrate _............................................................ ...... ...........
Propyne, see Methyl acetylene
Pyrethrum........... ........................... ......................................
Pyrocatechol, see  Catechol 
Quartz, see  Silica—Crystaline
Quinone___ __ __________________ ___________ - — ............
Rhodium:

Insoluble compounds (as Rh)................................   ....
Soluble compounds (as Rh).................................... ...... ..........

Ronnel.................      .......
Rosin core solder pyrolysis products (as formaldehyde).....
Rotenone (commercial)............ ......... ..................... ...
Rubber solvent................................... .................... ........................
Selenium compounds (as S e ).....................................  ........
Selenium hexafluoride (as S e )................................... .................
Sesone...............- ............................... - ............................. —...........
Shale-oils.................. ........................... ........................... ..
Silane, see Silicon tetrahydride
Silica—Amorphous Diatomaceous earth (uncalcined)..........

Fused............... ................................ ............................................
Gel............ .................. ............... .................... ............... ................
Precipitated  ................................ ........................... — ...........

Silica—Crystalline........................      —

Quartz............................................... ........................... —---------
Tridymite.......... ................'....... ..... .............................. — ...........
Tripoli..............................................................................................

Silicon.............................................................   .....

MSHA 1

X
X

ACG1H 2 NTP 3 IARC

X
X

2B

X
X

A
A

A

2A
:2A

X

X

2A 
2B 
2B 
2 8  
2A 
2B 
2B 
2A 
2B 
2B 
2B  
2B 
2B 
2B 
2B 
2B 
2 8

28

X 
A2 A

2B

23

X
A2
X
X
X
X
X
X
X
X
A2
X
X

X

A
A

2B

28
2A

X

X
X
X
X
X
X
X
X
X
X

X
X
X
X
X
X
X
X
X
X
X
X

2A
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Ta b le  1— Hazard  Communication  Ch em icals— Continued

Substance IARC 4 MSHA » ACGIH 2 NTP 3 IARC

Silicon carbide..........................
Silicon tetrahydride.......... .........
Silver:

Metal, dust & fume...............
Soluble compounds (as Ag). 

Soapstone:
Respirable.............................
Total......................................

Sodium azide: 
as HNj vapor., 
as NaN3 .........

Sodium bisulfite......................... ................ ....... .......................
Sodium 2,4-dichloro-phenoxyethyi sulfate, see  Sesone
Sodium fluoracetate.................................................... ......... .
Sodium hydroxide........................ ...... ;__..................................
Sodium metabisulfite................................................................
Sodium ortho-phenylphenate................................ .................
Soots........................................................................
Sterigmatocystin. 
Stibine.................
Stoddard solvent.... .
Strontium chromate., 
Strychnine..
Styrene, monomer......................................... ............. ....... ..........
Styrene oxide.................,..... .................................................................
Subtilisins (Proteolytic enzymes as 100% pure crystalline enzyme).
Sulfallate................................ ........... ....................................... ......
Sulfotep..
Sulfur dioxide.........
Sulfur hexafluoride. 
Sulfuric acid............
Sulfur monochloride. 
Sulfur pentafluoride.. 
Sulfur tetrafluoride....
Sulfuryl fluoride........
Sulprofos.
Systox, see Demeton 2,4,5-T ......
Talc:

Containing no asbestos fibers.
Containing asbestos fibers.......
Containing asbestiform fibers.. 

Tantalum..................................
Tars, see Coal tars 
TEDP, see Sufotep 
Tellurium & compounds (as Te). 
Tellurium hexafluoride (as Te).... 
Temephos........ ....... ........ .
TEPP.
Terphenyls...................................................................
2,3,7,8-Tetrachlorodibenzo-p-dioxin (TCDD)......
1.1.1.2- T etrachloro-2,2-dif luoroethane.......
1.1.2.2- Tetrachloro-1,2-dif luoroethane.......
1.1.2.2- Tetrachloroethene.............................
Tetrachloroethylene, see  Perchloroethylene 
Tetrachloromethane, see  Carbon tetrachloride
Tetrachloronaphthalene........... ................'...............
Tetraethyl lead (as Pb)............................... ........ .
Tetrahydrofuran.........................................................
Tetramethyl lead (as Pb)......................... . .Z Z Z
Tetramethyl succinonitrile.......................................
Tetranitromethane.....................................................
Tetrasodium pyrophosphate...................... ....... .
Tetryl.
Thallium, soluble compounds (as T1).
Thioacetamide...................... ......... ..........
4,4'-Thi6bis(6-tert-butyl-m-cresol).........
4,4'-Thiodianiline.......................................
Thioglycolic acid.................... ........... .
Thionyl chloride.........................................
Thiourea............... .......................
Thiram............
Thorium dioxide.......
Tin: ........................ ............................... .

Metal.................. ........ .
Organic compounds (as Sn)....................................
Oxide & inorganic compounds, except SnH4 (as Sn).

o-Tolidine................................ ....
Toluene...........................
Toluene diisocyanate..................................................
Toluene-2,4-diisocyanate........................

2B
1
2B

2B
2A

2B

2B

2B

2B

2B

2B

2B
2B
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T able 1— Hazard Common »cation Chemicals— Continued

Substance IARC 4 MSHA* ACGIH 2 NTP 2

ftTnll(Wino c A2 A 2 3
m-Toluidine...-.............................................................................................. .................................. .... ......... .. .... X X
p-Toluidine..................................... .................................................................. ........................................................... C A2
o-Toluidine hydrochloride.......... _............................................................ ..... ................ ............ .................. A  4

__
Toluol, see  Toluene
Toxaphene, see Chorinated camphene,
Tributyl phosphate....................... .............................„..................................................... .............. ...... .................... X X
Tricholoracetic acid.................................................. ................................. _...... ......... .......... ................................ X X --- ->;—
1,2,4-T richlororbenzene.......... ............................... .............................. i. ...................... ........ ......................... X X — —
1.1.1- Trichloroethane, see Methyl chloroform 1
1.1.2- Trichloroethane............... .............................  ................................ ........... .............. ......  ............... ....... X X
Tricholoroethyiene....................... ................................. _........................... ................ ........ .......................... X X - |
T richlorofluoromethane.............. _................................................................ .......................................................... X X — —
Trichloromethane, see  Chloroform
Tricholoronaphthalene............................................................................... „.................................... ...................... X X
Tricholoronitromethane, see Chtoropicrin
2,4,6-Trichnlninphfinnl.... ..........  .......  ....  ........ ................. A

1,2,3-T richloropropane............ ...............................  ...................................................... ............................. ..... X X —
1,1,2-T richtoro-1,2,2-trifluoroethane.................... ....... ......................... .............. ...........„........................ ..... X X — _
Tricyclohexyltin hydroxide, see Cyhexatin 
Tridymite, see Silica—Crystaline
Triethanolamine................................... ...................  ..............  .......................................................... A 2

Triethylamine......................................................................................................... X X
Trifluorobromomethane.................................... ....... ..................................... .... ................ .....  ......... X X
Trimellitic anhydride................... ........ .......  .....  ............................ X X
Trimethylamine........................ .......................................„...............................  „  _______ X X • - 4 • ,
Trimethyl benzene........................ „......................... ..................................... ..... X X ..... 3

Trimethyl phosphite...........................„...................................... ................. .... X X .. : )
2.4.6- Trinitrophenol, see Picric acid
2.4.6- Trinitrophenylmethylnitramine, see  Tetryl
2.4.6- Trinitrotoluene.................„ ............................. „„........ .................... .. ................ X X
TriorthocresyJ phosphate...........................................................................__ .....  ..... X X — —
Triphenyl amine......................................................................................................................................................... X X __ __
Triphenyl phosphate................................................................................................................................................. X X — —
Tripoli, see Silica—Crystaline
Tris(2,3-dibrcmopropyl) phosphate.................................................................... ................................................. _  : _ A 2A
Trp-P-1 (3-Amino-1,4-dimethyi-5H-pyrido[4,3-b]indele.................................... .............................. ................ — — — 2 B
Trp-P-2(3-Amino-1-methyl-5H-pyrido[4,3-b]indole.-....................................................................................... — — — 2 B
Trypan blue.-.................................. _........................................................................ ......... „..................................... 1 __ 2B
Tungsten (as W):

Insoluble compounds............................................................................................. ............................................ X X
Soluble compounds..................- ............................... .......................................................................................... X X — —

Turpentine......................................................................................................................... X X __ __
Uranium (as U):

Soluble compounds................................................... ...................... .......... ................... ....................................> X X
Insoluble compounds.................................................................................. .......... ......... „................................. X X — —

Urethane............................................................................_............................... ................................. ..................... -j __ A 2B
n-Valeraldehyde................................................................................................ ....................................... X X
Vanadium compounds (as V)........................................................................ ................ x __
Vanadium metal & vanadium carbide (as V )............ ............................... ......................... X __ __ —
Vanadium respirable dust & fume (as V2O5)........... _............................... ...............................................* ...... — X — —
Vinyl acetate ...................................................................................................... ......................................................... X X _
Vinyl benzene, ¡see Styrene
Vinyl bromide............................................................................................................................................................... c A2 2 A

Vinyl chloride..-................................................................................................... ....................................................... c A1 K 1

Vinyl cyanide, see Acrylonitrile
Vinyl cyclohexene dioxide........... .................................................................. ....................................................... . ■c A2
Vinylidene chloride........................ - ........................................................................................................ X X
Vinyl toluene............................................................................................................................... X X
VM & Naphtha.................................................................................................... ...................... X X
Warfarin.......... .......................................................................................................... X X
Wood dust:

Hard wood................................... ...........................................................................................................................; x X
Soft wood.....................................- ............................... .......................................... ..............................................; X X . .

Xylene o-,nHp-isomers)................................................................................ .......................................................... .’ X X ___ —

m-Xylene a,ci'-diamine.................................................................................... .............................. .......................... X X — —

Xylidine............ .................................................................. ........................................................................ X X _
X X

Zinc chloride 1ume.................................................................................................................................................... X X . .
Zinc chromate (as Cr)................... - ..................... .................................................................................................. ' c A1 ___ —

Zinc oxide fume.................................................................................................. ...................................................... ] x X _ .
Zirconium compounds (as Zr)........................................ ........ ........................... ..................................................! X X - —

1 Air Quality Proposal.
* 1990-1991 Threshold Limit Values. ,
* 1989 Summary.
4 Supplement No. 7 (only IARC groups 1. 2A, and 2B are listed).
Key Codes: X=Listed chemical, C=Carcinogen, A1 =  Continued .human carcinogen, A 2=Suspected -human carcinogen, ■K=KTrown to  t>e carcinogenic, 

A= Anticipated to be carcinogenic, 1 =The agent is carcinogenic to humans, 2A =T he agent is  probably carcinogenic to humans, 2B = T h e agent is  possibly 
carcinogenic to humans.
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For operators evaluating chemicals, 
MSHA proposes that chemicals be 
considered carcinogens for hazard 
communication purposes if they are 
identified by the NTP as “known to be 
carcinogenic” or “reasonably 
anticipated to be carcinogenic” or 
identified in the ACGIHTLV’s as 
"confirmed" or “suspected" human 
carcinogens.

IARC and NTP evaluate the 
carcinogenic potential of chemicals, 
manufacturing processes, and 
occupational exposures. For the purpose 
of hazard communication, only their 
findings on specific chemicals need be 
considered. For example, NTP does not 
identify a specific chemical as being a  
causative factor in its finding that 
underground hematite mining is 
carcinogenic, therefore that finding 
would not fall under the scope of this 
rule.

The individual IARC monographs 
contain evaluations of specific 
chemicals and processes. At the 
conclusion of each evaluation, IARC 
provides a summary evaluation for the 
individual chemical. Periodically, IARC 
publishes supplements in which 
chemicals that have already been 
evaluated in previous monographs are 
reevaluated. In cases where a chemical 
has been reevaluated, it is proposed that 
the operator must incorporate the most 
recent IARC evaluations within three 
months of publication.

In their Supplement 7, IARC provides 
a summary of the chemicals which have 
been evaluated by IARC in Volumes 1 - 
42. Table I of Supplement 7 provides a 
summary evaluation of all chemicals for 
which there was some human and 
animal data considered.

Table I of Supplement 7 also provides 
the following classification of a 
chemical’s carcinogenic risk:
Group 1—The agent is carcinogenic to 

humans.
Group 2A—The agent is probably 

carcinogenic to humans.
Group 2B—The agent is possibly carcinogenic 

to humans.
Group 3—The agent is not classifiable as to 

its carcinogenicity to humans.
Group 4—The agent is probably not 

carcinogenic to humans.

Under this proposal, all IARC listed 
chemicals in Groups 1, 2A, and 2B 
would be considered carcinogenic for 
the purposes of this standard.

The inclusion of these lists of 
chemicals identified as being 
carcinogenic is intended to inform 
employees exposed to such chemicals 
that they may pose some degree of 
carcinogenic risk. Documents such as 
the IARC Supplement and Monographs, 
or the NTP Annual Report on

Carcinogens, do not attempt to quantify 
the degree of risk. Their findings 
summarize large numbers of studies and 
include conclusions made by groups that 
peer review the data submitted as 
evidence about a chemical’s 
carcinogenic risk. MSHA feels that the 
findings of these groups provide 
sufficient evidence to warrant informing 
employees of the hazard, even though in 
some cases the data may not be 
sufficient to support further regulatory 
action, such as establishing specific 
exposure levels and control technology.

Although some commenters suggested 
that MSHA or NIOSH make the hazard 
determination for the chemicals 
produced or used on mine property, 
other commenters strongly opposed this. 
Some commenters suggested that MSHA 
limit hazardous chemicals to those listed 
in MSHA’s standards or to those posing 
a significant risk. They objected to the 
classification of a chemical as 
carcinogenic based on the “one study" 
criterion found in OSHA’s HCS. A 
number of commenters, who currently 
comply with the OSHA HCS or with 
similar State HCSs, favored an approach 
consistent with OSHA’s standard. The 
Agency is aware of the importance of 
fashioning a rule which is as consistent 
with the OSHA HCS as possible and is 
attempting to do so.

Several commenters suggestetd that 
MSHA base the hazard determination 
criteria on a finding of significant risk. 
One of the greatest difficulties in 
developing this rule has been in 
attempting to distinguish between those 
chemicals that pose a significant health 
risk and those that are innocuous or of 
low risk.

As discussed under the scope and 
application section of this preamble, 
MSHA is considering exempting some 
common minerals believed to pose a low 
degree of risk and for which the hazards 
are common knowledge. MSHA requests 
specific comments concerning possible 
criteria for expanding this consideration 
of risk to other chemicals (for example, 
tests that might be performed to 
determine if a chemical is hazardous, 
tests that indicate that the potentially 
hazardous component in mixtures of 
common minerals are not releasable in 
sufficient quantities to be hazardous to 
miners or downstream employers, 
studies that downstream employees face 
no risk from exposures to common 
minerals, etc.) and how such criteria 
might apply to the specific chemicals 
produced in the mining industry.

In considering the degree of risk posed 
by a chemical, the general intent of 
hazard communication under OSHA’s 
standard and MSHA’s proposal is to 
warn employees of potential hazards

from exposure to dhemicals as opposed 
to limiting exposure and requiring 
control technology. It is hoped that such 
a warming would reduce the risks 
involved. It is possible that chemicals 
which pose a low risk due to the way 
they are currently being used, or are 
intended to be used, could pose a 
significant risk if misused or improperly 
handled by an employee not adequately 
informed or trained as to the hazardous 
properties of that chemical.

On May 17,1990, OHSA published a 
notice in the Federal Register (55 FR 
20580) requesting information and 
comment on a number of issues relating 
to improving the presentation and 
quality of hazard information 
transmitted under its HCS. Among these 
issues, OSHA solicited comment on 
whether d e m inim is considerations 
should be established for hazardous 
chemical exposure in general. De 
m inim is or trivial risks are those below 
the threshold of regulatory concern. 
MSHA also requests comments on this 
issue, including specifically:

(1) Should M SHA’s HCS have a  de  
m inim is threshold to define w hat level 
of exposure to a  hazardous chem ical 
would trigger a need for MSDSs and  
labels?

(2) Should MSHA set a d e m inim is 
level for chemicals that have an MSHA 
PEL or ACGIH TLV?

(3) What criteria should MSHA use to 
set d e m inim is thresholds for chemicals 
for which specific regulated levels have 
not been established?

(4) If MSHA does not set a d e m inim is 
level should operators be allowed to do 
this?

(5) What criteria could operators use 
to set d e m inim is thresholds where 
specific regulated levels have not been 
established?

(6) Do operators that currently 
implement a hazard communication 
program apply it to chemicals which 
pose little or no risk to employees?

(7) Is there sufficient information on 
labels and MSDSs for operators to 
adequately distinguish between high- 
risk and low-risk chemicals?

(8) Is it sufficient for the preparer to 
state on the labels and MSDSs only that 
a hazard exists?

(9) Should the MSDS and label 
provide specific information on 
exposure levels at which the chemical 
poses a risk?

(10) What would you recommend as a 
safe level of risk for a chemical to be 
exempt from the HCS?

This proposal includes requirements 
similar to those in the OSHA HCS for 
determining the physical hazards of a 
chemical. Under this proposal operators
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would be required to consider available 
evidence in determining if a chemical is 
a physical hazard. Although this implies 
an open-ended research obligation on 
the part of operators, MSHA believes 
that information on physical hazards is 
generally more commonly known and 
available than is information on the 
health hazards of chemicals and should 
not pose as difficult a research burden.

OSHA requires that employers 
describe, in writing, the procedures they 
use to determine the hazards of 
chemicals they evaluate. MSHA has not 
proposed a similar requirement because 
MSHA’s proposed hazard determination 
procedures are more clearly defined and 
less judgmental than OSHA’s. For health 
hazards, hazard determination would be 
based simply on determining if a 
chemical is listed on a table (Table 1). 
This table is in the hazard determination 
section of the preamble to this rule and 
will be updated periodically by MSHA 
and made available to the mining 
community.

The proposal also addresses the 
coverage of hazardous chemicals which 
are mixtures, consistent with the 
provisions addressing mixtures in 
OSHA’s HCS. Mixture coverage would 
be applicable in several circumstances. 
First of all, if the operator has objective 
test data on the mixture, that data 
would be used to determine the hazards. 
If such data are unavailable for the 
health hazard determination, then the 
operator must consider the mixture to 
have the health hazards of components 
which comprise one percent or more of 
the total composition.

If any of the components are 
carcinogens, the mixture would be 
considered to be carcinogenic if the 
component is present in concentrations 
of 0.1 percent or more. However, if the 
operator has evidence to indicate that a 
component which comprises less than 1 
percent of a mixture, or less than 0.1 
percent in the case of carcinogens, could 
be released in concentrations which 
would exceed an established MSHA 
permissible exposure limit or ACGIH 
Threshold Limit Value, or could present 
a health hazard to employees in those 
concentrations, the mixture would have 
to be assumed to present the same 
hazard.

If the operator has reason to believe 
that the component could be released in 
quantities hazardous to the health of 
employees, it would have to be 
identified, even though present in 
quantities less than 1 percent of the total 
weight or volume, or less than 0.1 
percent in the case of a carcinogen.

Lastly, if the mixture has not been 
evaluated to determine its physical 
hazard potential, the operator would use

whatever information is available to 
assess the potential hazards.
D. W ritten H azard  Com m unication  
Program

The written hazard communication 
program provisions of this proposed 
standard are essentially the same as 
those in the OSHA HCS. A majority of 
the commenters who responded to the 
ANPRM favored this approach. 
However, it should be noted that MSHA, 
in an effort to ensure uniformity and 
consolidation of related subject matter, 
has reorganized a few of the provisions 
found in this section of OSHA’s 
standard. MSHA would move the OSHA 
written program requirement, which 
describes the methods used to inform 
employees of chemical hazards 
associated with nonroutine tasks and 
unlabeled unmarked pipes, to § 46.7, 
employee training. This provision would 
be expanded to address the chemical 
hazards associated with hazardous 
chemicals transported on conveyors and 
in unlabeled containers of the raw 
material being mined or milled.

This proposal would require each 
operator to develop, implement, and 
maintain a written hazard 
communication program for the 
workplace. At a minimum, the written 
program would have to include a 
description of how the operator met the 
requirements specified in § 46.3 (hazard 
determination), § 46.5 (labels and other 
forms of warning), § 46.6 (material safety 
data sheets), and § 46.7 (employee 
training). In addition, the written 
program would have to include a list of 
hazardous chemicals known to be 
present in the mine and the procedures 
used to inform and coordinate hazard 
information such as MSDSs and labeling 
procedures with other operators 
working at the mine. “Other operators’’ 
would include independent contractors, 
service companies, etc. who may have 
employees exposed to hazardous 
chemicals on mine property.

The standard is performance oriented, 
and operators would have considerable 
flexibility in the development and 
implementation of the written program. 
The written program would not have to 
be lengthy or complicated but would 
have to address each required 
component. A number of commenters 
suggested that MSHA publish 
compliance guidelines or a written 
generic program to assist operators in 
establishing a written program. Various 
organizations have developed guidance 
such as this for the general industry in 
complying with the OSHA HCS.
Because of the similarity between 
OSHA’s standard and MSHA’s 
proposed rule, operators may find much

of this information to be applicable and 
helpful in developing their program. 
Additionally, Appendix C of this 
proposal provides general guidance to 
operators on the development of written 
programs.

The hazardous chemical list that 
would be required by § 46.4(a) could be 
a master list covering hazardous 
chemicals used throughout the mine, or 
it may be a separate list for individual 
work areas. With either type of list, the 
chemicals would have to be identified in 
a manner that allows easy cross- 
referencing with the appropriate MSDS 
and label for each chemical. In other 
words, if a chemical is identified by a 
trade name on an MSDS, the hazardous 
chemical list would have to be indexed 
and identified using the same trade 
name. The inventory must be kept 
current. Operators may also find it 
helpful to identify the location and 
quantity of the hazardous chemical on 
the inventory, since § 46.7 (employee 
training) requires operators to provide 
employees with information on any 
operations or locations in their work 
area where hazardous chemicals are 
present.

The intent of the multioperator 
provision in § 46.4(b) is to ensure that 
employees are provided with 
information on hazardous chemicals 
produced or used by other operators 
that may be working at the mine. An 
example of this would be where 
employees of an independent contractor 
performing services or construction at a 
mine are exposed to a hazardous 
chemical produced or used by the mine 
owner, or conversely, employees of the 
mine owner being exposed to hazardous 
chemicals produced or used by the 
independent contractor. At 
multioperator workplaces, each 
operator’s written program would have 
to include the methods to be used to 
coordinate the exchange of hazardous 
chemical information with other 
operators working at the mine. At a 
minimum, they would have to address 
procedures for sharing precautionary 
information and the information on 
MSDSs and labels. This exchange of 
information would be limited only to 
those situations where one operator’s 
employees are exposed to the chemicals 
that another operator produces or uses.

MSHA’s provisions on multioperator 
worksites are similar to those found in 
OSHA’s standard. OMB had questioned 
the practicality of these provisions in 
OSHA’s standard and had suggested as 
an acceptable option that OSHA require 
employers at multiemployer worksites 
to keep labels intact on any containers 
they bring onto the worksite, provide
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MSDSs to other employers upon request, 
and train their employees regarding: The 
hazards of chemicals with which they 
work directly: the need to observe the 
requirement of hazard labels on 
containers at the worksite: and the need 
to request MSDSs when further 
information is required (See OMB letter 
to the Department of Labor, published 
December 4,1987 (52 FR 46075); and the 
substantive contents of OSHA’s 1988 
proposed rule. MSHA seeks comments 
on the merits of each approach to 
multioperator workplaces.

As in the OSHA HCS, MSHA’s 
proposal requires operators to provide 
access to the written hazard 
communication program to employees, 
their designated representatives, and to 
authorized representatives of the 
Secretary of Labor and Secretary of 
Health and Human Services. Under 
MSHA’s proposal, operators would have 
to retain a written program as long as a 
chemical is known to be present in the 
workplace in such a manner that 
employees are exposed. Given the broad 
scope of this proposed rule and the 
extent of chemical usage in the mining 
industry, MSHA believes that 
practically all operators would need to 
have a written program.

E. Labels an d  O ther Form s o f  W arning
This section would require operators 

to label containers of hazardous 
chemicals in the workplace. The label is 
required to list the “identity” of the 
hazardous chemical and a  “hazard 
warning.” The term “container” does not 
include pipes or piping systems, 
conveyors, and engines, fuel tanks, or 
other operating systems or parts in a  
vehicle. A room or an open area is also 
not to be considered a container and 
therefore a hazardous chemical such as 
silica flour on the floor of a mill, or a 
stockpile of coal or sand, would not 
have to be labeled under this standard.

The purpose of labels under this 
standard would be to serve as an 
immediate visual warning and as a 
reminder of the more detailed 
information provided on the MSDS. The 
label is not intended to be either the 
8ole, or the most complete, source of 
information regarding the nature or 
identity of the hazardous chemical in the 
workplace.

The labeling provisions are written in 
broad, performance-oriented language 
80 that many of the existing labeling 
systems could continue to be used.
Those labels that m eet the minimal 
informational requirements established  
could continue to be used regardless of 
their formats.

The proposal requires that the identity 
of the hazardous chemical be listed on

the label. The identity could be any term 
the operator wishes to use, as long as it 
also appears on the chemical inventory 
list and permits cross-references with 
the MSDS. Under this plan, the operator 
can use common terms, familiar to 
employees, while more extensive 
information, including the specific 
chemical identity, could be found on the 
MSDS.

A “hazard warning” is also required 
to be listed on the label. This warning 
can be any words, pictures, or symbols 
which convey to the employee the 
specific physical or health hazard of the 
chemical, such as “causes lung 
damage,” “flammable,” or “suspected 
human carcinogen.”

The MSDS addresses essentially 
everything that is known about the 
chemical. It is not necessary to warn on 
the label about every hazard listed in 
the MSDS. The selection of hazards to 
be highlighted on the label will involve 
some assessment of the weight of the 
evidence regarding each hazard 
reported on the data sheet. However, 
this does not mean that only acute 
hazards are to be covered on the label 
or that well-substantiated hazards can 
be left off the label because they appear 
on the data sheet.

Phrases such as “caution,” “danger,” 
or "harmful if inhaled” are 
precautionary statements, not hazards. 
The definition of “hazard warning” 
states that the warning must convey the 
hazard of the chemical and is intended 
to include the target organ effects, if 
such information is available. If, when 
inhaled, the chemical causes lung 
damage, then that is the appropriate 
warning. Lung damage is the hazard, not 
inhalation. There are some situations 
where the specific target organ effect is 
not known. Where this is the case, the 
more general warning statement would 
be permitted. For example, if the only 
information available is an LC50 test 
result, “harmful if inhaled” may be 
appropriate.

Appendix A  and B of this proposed  
rule include additional information and  
reference sources for determining 
hazard information to be conveyed on 
the label.

MSHA is also proposing to require 
that operators provide labeling 
information with the initial shipment of 
a hazardous chemical to a downstream 
employer. The label information 
transmitted to a downstream employer 
would have to include the chemical’s 
identity, a hazard warning, and the 
operator's name and address or the 
name and address of a responsible party 
who can provide additional information 
on the hazardous chemical. This 
labeling information may be included

with the chem ical’s shipping papers 
rather than posted on the hazardous 
chem ical's container.

M SHA recognizes that m any  
operators m ay already be providing 
labels on containers of hazardous 
chem icals they produce and distribute in 
com m erce, either due to applicable state  
hazard comm unication law s or due to 
pressure from the buyers of their 
products. Several com m enters indicated  
that hazardous chem icals shipped from  
a mine be covered consistent with the 
OSHA HCS. There w ere, how ever, a  
number of com m enters that objected to 
any requirements covering chem icals 
shipped off mine property. M SHA  
believes that the proposed requirements 
are within its authority and contribute to 
an effective Federal hazard  
comm unication program covering all 
industries. M SHA requests further 
com m ents regarding the issue of 
w hether M SHA should require labeling 
information with only the initial 
shipment of a hazardous chem ical 
shipped to a  dow nstream  employer, or 
w hether every container of a hazardous 
chem ical shipped to a downstream  
employer should be labeled, consistent 
with the OSHA HCS.

M SHA also recognizes the existence  
of the numerous labeling system s that 
are currently used in industry. M any of 
the system s Tely on a num erical an d /o r  
alphabetic code to convey the h azards. 
Although these labeling system s m ay  
not convey the target organ effects, the 
intent of the standard is to permit the 
use of these system s as long as the 
entire hazard communication program is 
effective. An effective program is one 
that ensures that employees are aw are  
of the hazardous effects (including 
target organ effects) of the chem icals 
they are exposed to, as well as meets 
the other b asic requirements of the 
standard.

Although a rating system  is 
acceptable for labeling within an  
operator’s  w orkplace, it would not be 
acceptable on the labeling information  
sent to dow nstream  users unless 
additional information is included 
indicating the specific hazards in a 
narrative form.

The information required to be listed  
on a label under M SHA’s proposed rule 
is identical to that required in the OSHA  
HCS. Therefore, operators receiving  
hazardous chem icals already labeled by 
general industry in accord an ce with the 
OSHA HCS would not have to modify 
the label. O perators would not be held 
responsible for inaccurate information  
on labels which they did not prepare  
and which they had accepted  in good  
faith from the chem ical m anufacturer or
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supplier. However, if the operator were 
aware that such information is 
inaccurate or incomplete, the 
responsible party identified on the label 
should be contacted to obtain a 
corrected copy. MSHA anticipates 
developing procedures whereby the 
Agency could refer to OSHA any cases 
that operators report to MSHA regarding 
chemical manufacturers or suppliers 
failing to provide accurate or complete 
labels.

Also, consistent with the OSHA HCS, 
MSHA’s proposal requires that 
operators not remove or deface existing 
labels on incoming containers of 
hazardous chemicals unless the 
container is immediately marked with 
the required information. Additionally, 
the operator is required to ensure that 
labels or other forms of warning are 
legible, in English, and are prominently 
displayed on the container or are readily 
available in the work area throughout 
each work shift. Operators who have 
employees who cannot read English 
may add information in the language of 
the employees to the material presented 
on the label as long as the information is 
also listed in English.

The standard’s intent would be met as 
long as the placement of the label 
permits it to be seen before employees 
are potentially exposed to the hazardous 
chemical. If, for instance, the product 
were flammable or shock sensitive, then 
the label warnings would have to be 
visible before handling so that special 
care, if necessary, can be taken. On the 
other hand, for a product that only 
presents a toxicity hazard when a bag is 
opened, then a label that is visible when 
the bag is readied for opening would be 
acceptable.

The proper placement of labels is 
dependent on product characteristics 
and the ways and means employees 
may be exposed to them. Labeling, 
therefore, must be considered on a case- 
by-case basis. Obviously, however, the 
more visible a label, the better the 
chance that it will be effective.

Several commenters objected to 
MSHA’s proposing any labeling 
requirement beyond that found in 
existing MSHA standards (30 CFR 
56.16004, 57.16004, 56.20012, 57.20012, 
and 77.208(c)). Although these existing 
MSHA standards require labeling, they 
do not define the terms "hazardous 
materials” or "toxic materials” used in 
rhem. Additionally, these standards do 
lot provide any exemptions from their 
labeling requirements, nor do they 
provide for the use of other forms of 
warning. MSHA is proposing to revoke 
*?§ 56.20012 and 57.20012 in this 
ulemaking and revise §§ 56.26004, 

57.2G004 and 77.208(c) to remove the

labeling requirements from these 
standards. These deletions are 
discussed further below.

Other commenters indicated they 
were already complying with OSHA’s 
labeling provisions regarding hazardous 
chemicals and the MSHA’s labeling 
requirements should be consistent with 
OSHA’s. In reviewing and considering 
these comments, MSHA believes that 
labeling provisions generally consistent 
with the OSHA HCS are appropriate for 
this rulemaking.

This proposed rule lists spveral 
exemptions from the container labeling 
requirements. Operators may use signs, 
placards, process sheets, batch tickets, 
operating procedures, or other such 
written materials instead of affixing 
labels to individual stationary process 
containers, as long as such materials 
include the information that would have 
otherwise been required on the label. 
The operators would also have to 
provide employees with immediate 
access to these written materials while 
in their work area throughout each work 
shift.

Such written materials would have to 
be in a prominent location within the 
employees’ immediate work area and 
readily accessible by them. In addition 
to including information that would 
have otherwise been required on the 
label, such materials would have to 
identify clearly the container holding the 
hazardous chemical. Particular 
emphasis should be placed in the 
employees’ training on the location and 
availability of this written material.

An MSDS could possibly be used to 
convey this information to employees; 
however, the MSDS would have to 
identify the location of the container of 
the hazardous chemical and be posted 
in a readily accessible location in the 
work area where the chemical is used. 
When used in this manner, it would not 
be acceptable to keep the MSDS in a 
central location outside of the 
employees’ immediate work area.

The proposal would also provide 
access to any written materials used 
instead of labels to the employees’ 
designated representatives and to 
authorized representatives of the 
Secretary of Labor and Secretary of 
Health and Human Services. "Access” 
as defined in this proposal means the 
right to examine and copy records. The 
proposal would require operators to 
provide, without cost, a copy of any 
written materials use instead of labels, 
when requested by employees and their 
designated representatives.

The proposal would not require 
operators to label containers of the raw 
material being mined or milled while on 
mine property, regardless of its hazards.

“Raw material” is defined in the rule as 
a mineral, or combination of minerals, 
that is extracted from natural deposits 
by mining or is upgraded through 
milling. The term applies to the ore and 
valuable minerals extracted, as well as 
to the worthless material, gangue, or 
overburden removed during the mining 
or milling process. However, the 
container would be required to be 
labeled if a hazardous chemical were 
added to the raw material. For example, 
if a solution of hydrochloric acid were 
added to a process container of sand to 
remove iron impurities, then the 
container would have to be labeled to 
identify the hazardous mixture and to 
provide an appropriate hazard warning. 
NIOSH stated in its comments to MSHA 
that labeling of the mining products 
while in process or in transit in the 
milling operation—for example, in 
haulage cars or on conveyor belts or in 
augers—would seem to be superfluous 
when the miners have been trained 
properly. Several other commenters 
have also stated that labeling of the raw 
material is impractical and unnecessary. 
However, a few commenters did express 
the view that containers of the raw 
material should be labeled, if hazardous, 
consistent with OSHA’s standard.

MSHA’s proposed exemption of a 
labeling requirement for containers of 
the raw material mined also recognizes 
that it would be exceedingly difficult to 
maintain labels in a legible condition on 
such containers as ore cars, haulage 
trucks, chutes, bins, or hoppers that are 
subject to the often severe use 
conditions found in mines. If such labels 
were required they would quickly be 
covered with dust or debris from the 
mining process, or worn away, making 
them illegible to employees.

MSHA agrees with these commenters 
to the extent that employees working at 
a mine can readily identify those 
containers in the mine which hold raw 
material, and that labeling of these 
would serve little practical benefit. 
However, although employees can 
readily identify containers of the raw 
material, they may not be as aware of 
its hazards. Therefore, MSHA proposes 
to exempt containers of the raw material 
mined or milled from the labeling 
requirements while on mine property, 
but would require that the hazards of 
the raw material be determined in 
accordance with § 46.3. If the material 
were found to be hazardous, MSHA 
would require an operator to develop an 
MSDS and conduct employee training 
on the hazards.

Although this proposal would not 
require labeling of the raw material 
while on mine property, it would require
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that labeling information be provided to 
the downstream user with the initial 
shipment of any raw material that is 
determined to be hazardous.

MSHA proposes a number of 
exemptions, consistent with the OSHA 
HCS, to avoid duplicative coverage on 
products which are already labeled 
under rules of another federal agencies.
It should be emphasized that these 
exemptions only apply to the labeling 
requirements—all other provisions of 
the rule are applicable.

Consistent with the OSHA HCS,
MSHA proposes exemptions on 
consumer products and hazardous 
substances labeled under regulations 
issued by the Consumer Products Safety 
Commission (CPSC) and pesticides 
labeled under EPA regulations. These 
specific exemptions are listed both in 
§ 46.1, scope and application, and § 46.5, 
labels and other forms of warnings.

With regard to the exemption from the 
labeling requirements for consumer 
products and hazardous substances 
already labeled under CPSC regulations, 
MSHA believes that protection of 
workers would be served by allowing 
the CPSC labels to suffice but requiring 
that MSDSs be obtained and training 
conducted as for any other hazardous 
chemicals. These requirements would 
apply to the extent these products were 
used in a manner that resulted in a 
duration and frequency of exposure 
greater than that experienced by 
consumers; otherwise they would be 
excluded from coverage under 
§ 46.1(d)(4) of this proposal. (See 
discussion of this exclusion under the 
scope and application section of this 
preamble).

There appears to be some 
misconception that by virtue of being 
permitted to be marketed to consumers, 
consumer products are inherently safe 
and do not require that any additional 
information be given to workers using 
them. MSHA does not believe this is the 
case. Consumer product labels generally 
do not include the type of specific 
hazard information MSHA would 
require on the labels of containers of 
hazardous chemicals which operators 
produce. Although some consideration is 
given to chronic hazards, the basic 
emphasis is on acute effects. In addition, 
the labels focus on precautionary 
statements and routes of exposure 
rather than informing the user of the 
specific hazards. For example, a label 
for lead solder purchased in a hardware 
8tore may indicate that it is “fatal if 
swallowed" and “causes severe burns," 
but may give no indication of the fact 
that lead overexposure can result in not 
only lead poisoning but also severe 
effects on a number of body systems,

including damage to blood-forming, 
nervous, and reproductive systems.

Furthermore, the prim ary route of 
entry for occupational exposure to lead  
would normally be inhalation— the 
consum er label m ay not indicate that 
inhalation of the soldering fumes 
generated is of concern. Conversely, an  
MSDS for the sam e m aterial will 
indicate the full range of health effects, 
the appropriate protective m easures, the 
fact that there is an exposure limit for 
the m aterial, and other useful 
information for both the operator and  
the employee being exposed.

MSHA nevertheless is proposing that 
the CPSC labels would suffice so as not 
to disrupt the extensive labeling 
conducted in accordance with their 
regulations. MSHA believes that this is 
justified on the basis that some 
information is provided on the labels 
that would be useful to workers and that 
MSDSs would provide information 
necessary to supplement the labels. This 
additional information ensures that 
training can be properly conducted and 
that adequate protective measures are 
used in the workplace.

The OSHA HCS also exempts from 
their labeling requirements any food, 
food additive, color additive, drug, 
cosmetic, or medical or veterinary 
device or product that is subject to Food 
and Drug Administration (FDA) or the 
Department of Agriculture (DOA) 
labeling requirements. MSHA proposes 
to modify this exemption to exempt only 
foods, food additives, and color 
additives labeled under FDA or DOA 
regulations. MSHA is not aware of any 
operators that produce or use drugs, 
cosmetics, or medical or veterinary 
devices. MSHA does have jurisdiction 
over operations at several salt mines 
where salt is processed and packaged 
for consumer sale and subsequently may 
be subject to the FDA labeling 
regulations. MSHA requests specific 
comments on this exemption and the use 
and occurrence of such products in 
mining.

MSHA has not proposed the specific 
labeling exemptions found in the OSHA 
HCS on distilled spirits, wine or malt 
beverages intended for nonindustiral 
use. MSHA believes that most operators 
expressly prohibit the use of these 
substances in their workplace, in 
addition, labeling them would not be 
required under the exemption on 
substances intended for personal 
consumption by employees. Existing 
regulations for metal/nonmetal mines 
also prohibit intoxicating beverages 
from in and around mines (30 CFR 
56.20001 and 57.20001).

An exem ption from the labeling 
requirements is also proposed for

portable containers into which  
hazardous chem icals are transferred  
from labeled containers and which are  
intended only for immediate use of the 
employee who performs the transfer.
This exemption is consistent with that 
found in OSHA’s rule. In addition, a 
number of com m enters specifically  
requested that MSHA include such an 
exemption in the standard.

A s discussed earlier, M SHA proposes 
that the container labeling requirements 
of this rule not apply to any hazardous 
w aste as such term is defined by the 
Solid W aste  Disposal A ct, when subject 
to regulations issued under that A ct by 
EPA.

F. M aterial S afety  D ata S heets
In the proposal, an MSDS would serve 

as the prim ary vehicle for transmitting 
detailed hazard information to operators 
and employees. An MSDS is essentially  
a technical bulletin, generally two to 
four pages in length, which conveys 
information about a hazardous 
chem ical, such as its chem ical 
composition, chem ical and physical 
characteristics, health and safety  
hazards, and precautions for safe  
handling and use.

A s a result of the OSHA HCS, the use 
and availability of MSDSs have becom e 
w idespread in general industry. 
Consequently, m any operators 
voluntarily obtain and use MSDSs. 
Additionally, some States, that have 
their own hazard communication  
regulations requiring MSDSs, apply their 
standards to mining operations within 
that State. These State law s are often 
identical to the OSHA HCS and require 
the use and distribution of MSDSs.
M any operators are currently supplying 
MSDSs with their product to 
dow nstream  employers as a good 
business practice, or in response to 
dem ands from the buyers of their 
products, rather than in response to 
legal requirements,

A  number of com m ents were received  
in response to M SHA’s ANPRM  
indicating that the A gency should adopt 
MSDSs requirements identical to 
O SH A’s. This appeared to be one of the 
least controversial issues in M SHA’s 
ANPRM. Consequently, M SHA’s 
provisions on MSDSs are substantially  
similar to those in OSHA’s standard. A  
few com m enters questioned the utility of 
MSDSs, stating that much of the 
technical information in MSDSs would 
be of little benefit to employees. MSHA  
believes that MSDSs are beneficial, 
particularly to operators in developing 
their employee training programs and in 
addressing the hazards of chem icals 
with which they are not familiar.
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Properly completed MSDSs can serve as 
excellent, concise sources of information 
regarding the hazard of a chemical. 
Several commenters endorsed their use 
as a primary component of a hazard 
communication program and indicated 
they were currently using them in their 
employee training.

Under MSHA’s proposal, the Agency 
would require operators to maintain a 
copy of MSDSs received with each 
hazardous chemical that enters mine 
property. If an operator does not have 
an MSDS for a chemical that has been 
labeled as hazardous, the operator 
would have to request one from the 
chemical manufacturer or supplier prior 
to using the chemical. If there are no 
hazards indicated on the label, the 
operator can assume the product is not 
hazardous and a data sheet would not 
have to be requested. MSHA believes 
that it is appropriate to require that 
operators request an MSDS when one is 
not received with a chemical labeled as 
hazardous because in some situations, 
such as operators receiving chemicals 
from retail distributors, the retail 
distributor under the OSHA HCS is only 
required to provide an MSDS upon 
request. In it 1988 proposed rule, OSHA 
proposed that if an operator does not 
have a commercial account with a retail 
distributor, that the retail distributor 
only be required to provide, upon 
request, the name, address, and 
telephone number of the chemical 
supplier from which the MSDS can be 
obtained. Commenters indicated that it 
is common practice for operators to 
request and receive MSDSs from 
chemical manufacturers and producers.

Under MSHA‘s proposal, operators 
would not be responsible for the 
accuracy of MSDSs they receive with 
shipments of hazardous chemicals. 
However, if MSDSs are received which 
are obviously inaccurate or incomplete, 
they should bring this to the attention of 
the party responsible for preparing the 
MSDSs.

MSHA expects operators to contact 
the Agency for assistance in obtaining 
accurate and complete MSDSs, if not 
provided by the chemical manufacturer 
or supplier when requested. MSHA 
anticipates referring such cases to 
OSHA to ensure that requested MSDSs 
are provided to operators.

OSHA's standard places the primary 
responsibility for preparing an MSDS on 
the manufacturer of the hazardous 
chemical. Consistent with this approach, 
MSHA’s proposal requires operators to 
develop MSDS on hazardous chemicals 
which they produce. The rationale for 
this is that the chemical manufacturer or 
operator is most likely to have the best 
access to information about the product.

and thus should be responsible for 
disseminating this information to users 
of the material.

Completed data sheets for various 
chemicals are available from a number 
of informational services. Operators 
using data sheets obtained from such 
sources, rather than developing them, 
still retain responsibility for their 
accuracy and completeness.

For operators developing MSDSs, 
specific requirements are included in tke 
proposal for the information to be 
provided on the MSDS. Such 
information would have to be in English, 
and include the chemical's identify, as 
well as chemical and common names for 
the hazardous chemical if it is a single 
substance. Operators who have 
employees who cannot read English 
might also want to provide MSDSs in 
their language. However, a copy must be 
available in English as well.

Special provisions apply to the listing 
of ingredients for hazardous chemicals 
which are mixtures. For mixtures which 
have been tested as a whole, the 
operator would have to list the chemical 
and common names of those ingredients 
which contribute to known hazards, and 
the mixture’s common name. For the 
chemicals not tested as a whole, the 
operator would have to list each 
component which comprises 1% or more, 
and which is itself a health hazard. Any 
chemical determined to be a carcinogen 
would have to be listed, if present in 
quantities of 0.1% or greater. Operators 
would also have to fist ingredients 
present in concentrations of less than 1% 
(0.1% for carcinogens) if there is 
evidence that the permissible exposure 
limit may be exceeded, or if it could 
present a health hazard in those 
concentrations. Also, the chemical and 
common names of all ingredients which 
have been determined to present a 
physical hazard must be listed.

If the operator assumes the mixture 
has the same hazard as its hazardous 
components, such as when there is no 
test data on the mixture as a whole, the 
data sheets for the components would 
satisfy the requirement of the standard 
for a data sheet for the mixture. These 
MSDSs should be physically attached to 
one another and identified in a manner 
where they can be cross-referenced with 
the label.

If a hazardous chemical is present in 
the mixture in reportable quantities (0.1 
percent for carcinogens, and 1 percent 
for other health hazards), it would have 
to be reported on the MSDS unless the 
mixture has been tested as a whole or 
unless the material is bound in such a 
way that employees cannot be exposed. 
If there really is n o  exposure (and the 
standard defines exposure as including

p oten tia l as well as measurable 
exposure), either under normal 
conditions of use or in a foreseeable 
emergency, then the chemical would not 
be covered by the standard. In the case 
of mixtures that are liquid, this provision 
has to be considered very carefully. For 
example, if silica is present in a wet 
mixture it is possible that, if the mixture 
dries upon application, there is a 
potential for die silica to become 
airborne, and thus a potential for 
exposure. The presence of silica must be 
indicated on the MSDS for the liquid 
mixture in this situation. MSHA 
requests comments concerning the 
appropriateness of d e m inim is 
exemptions for mixtures that release 
only small amounts of hazardous 
chemicals.

In some situations, operators may 
have a mixture of chemicals in which 
the hazards and chemical ingredients 
are basically the same but the 
percentage of composition varies from 
mixture to mixture, for example coal 
with varying percentages of silica. In 
such cases, operators could prepare one 
MSDS to apply to all of these similar 
mixtures.

In addition to chemical identity 
information, the operator would have to 
provide the following information on the 
MSDS: information specified on the 
physical and chemical characteristics of 
the hazardous chemical; known acute 
and chronic health effects, and related 
health information; information 
concerning exposure limits; whether the 
chemical is considered to be a 
carcinogen by NTP, IARC, ACGIH, or 
MSHA; precautionary measures; 
applicable control measures; emergency 
and first aid procedures; the date the 
MSDS was prepared or last changed; 
and the name, address and telephone 
number of the party responsible for 
preparing the MSDS.

Operators would be free to develop 
MSDS in any format they wish (as long 
as it contains the required information) 
because the standard is performance- 
oriented. The MSDS format would not 
have to include spaces for listing 
information that does not apply to the 
chemicals for which it is being used.

OSHA has developed a voluntary 
MSDS form (form number OSHA-174), 
that operators may wish to sue. MSHA 
requests specific comment on whether 
the Agency should make OSHA’s form 
available to operators or develop a 
similar one of MSHA’s own.

In completing an MSDS, if an operato» 
could not find the appropriate 
information to complete a specified 
category, then the MSDS would have to 
be marked to indicate that no
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information was found. In other words, 
the operator would not be permitted to 
leave blank spaces on the MSDS which 
would then be open to interpretations as 
to the significance of not having an 
entry in them. If the category is not 
applicable to the chemical involved, the 
space would be marked not applicable 
orN/A.

The proposal would require operators 
to ensure that MSDSs which they 
develop accurately reflect the scientific 
evidence which formed the basis for the 
determination that the chemical in 
question is hazardous. Appendix B 
provides sources of information that 
operators could use in researching the 
health hazards of chemicals which they 
produce and in finding the required 
information to accurately complete an 
MSDS. An inaccurate MSDS can be 
worse than no MSDS at all. The MSDS 
is the cornerstone to the entire standard. 
The label, employee training, and the 
written hazard communication program 
all reflect the information provided in 
the MSDS.

MSHA would also require that 
operators provide a copy of the MSDS, 
upon request, to downstream employers 
receiving hazardous chemicals produced 
by the operator. MSHA received a 
number of comments indicating that 
operators are already either voluntarily 
providing copies of MSDSs upon request 
to downstream employers or are doing 
so under state administered hazard 
communication laws. MSHA also 
proposes that labeling information be 
provided with the initial shipment of a 
hazardous chemical from an operator to 
a downstream employer. This labeling 
information would indicate to the 
downstream employer that the chemical 
is hazardous. The downstream employer 
could then request the MSDS if desired.

OSHA’s standard requires that 
MSDSs be provided with the initial 
shipment to a downstream employer 
rather than upon request. MSHA is 
considering this as an alternative to 
providing MSDSs only on request and 
seeks specific comment on this issue. 
MSHA also requests comments on the 
utility of developing and providing 
MSDSs on minerals such as sand and 
gravel, crushed stone, or coal that are 
the only hazardous chemicals produced 
by many operators under MSHA’s 
jurisdiction. Comment is also requested 
on whether MSHA should develop 
MSDSs for such common minerals and 
provide them on request to all interested 
parties as an alternative to operators 
providing this information.

Consistent with the OSHA, HCS,
MSHA would require operators to 
provide employees with access, during 
each workshift while they are in their

work areas, to the MSDSs maintained 
by the operator for hazardous chemicals 
to which the employees are exposed. In 
order for the MSDS to serve as a source 
of detailed information on hazards, it 
must be located close to workers and 
readily available to them during each 
workshift. OSHA provides the following 
exception to this requirement in their 
standard:

Where employees must travel between 
workplaces during a workshift, i.e., their 
work is carried out at more than one 
geographical location, the material safety 
data sheets may be kept at a central location 
at the primary workplace facility. In this 
situation, the employer shall ensure that 
employees can immediately obtain the 
required information in an emergency.

Although this provision does provide 
some flexibility in locating the MSDS, it 
only applies when employees must 
travel between different geographically 
located workplaces during their 
workshift. MSHA received several 
comments that this approach was not 
flexible enough for the mining industry 
where environmental conditions might 
make it exceedingly difficult and 
impractical to maintain a copy of the 
MSDS in the employees’ immediate 
work area, such as at the face in a coal 
mine or in work areas within a quarry or 
pit where there is no office or facility to 
keep the MSDS. One commenter 
suggested that an MSHA standard 
should require that MSDSs be readily 
accessible and the worker be trained on 
how to access the MSDSs rather than 
mandate a uniform location on mine 
property because of the unique 
conditions in a mine. Another 
commenter stated that they currently 
obtain MSDSs from chemical 
manufacturers before placing a purchase 
order for such chemicals; thereafter, the 
MSDSs are placed in catalogs which are 
indexed using a computer program by 
product name, manufacturer name, 
stock number and assigned MSDS 
number. MSDS catalogs are then made 
available for employee use at the 
warehouse issue window, the safety 
office, environmental office and 
purchasing department. The information 
is updated periodically (usually at a 
frequency of at least every 3 months) 
and pertains to both direct order and 
warehouse stock items.

In response to commenters, MSHA 
proposes to allow an operator, in areas 
where it is not practical to maintain the 
MSDS in the employee’s work area, to 
keep them at a central location provided 
employees have access to them at some 
time during their workshift and the 
operator can ensure that employees can 
obtain required information immediately 
in an emergency. MSHA believes that

this provision is practical, yet still 
effective in providing employees the 
hazard information they need. Specific 
comments are requested on this issue.

Under this proposal, operators would 
also be required to provide access to 
MSDSs to employees’ designated 
representatives and to authorized 
representatives of the Secretary of 
Labor and the Secretary of Health and 
Human Services. Upon request, 
operators would also be required to 
provide, without cost, a copy of the 
MSDS to the employee and the 
employee’s designated representative. 
These provisions are consistent with the 
access provisions in OSHA’s standard 
and are supported by several 
commenters responding to MSHA’s 
ANPRM.

Employers under OSHA are required 
to maintain MSDSs for at least 30 years, 
in accordance with OSHA’s medical 
records access standard (29 CFR 
1910.20). However, OSHA’s access 
standard does offer the alternative of 
not retaining MSDSs for any specified 
period as long as some record of the 
chemicals’ identity, where it was used 
and when it was used, is retained for at 
least 30 years. MSHA proposes that 
operators retain each MSDS required by 
the standard only as long as the 
chemical is present in the workplace. At 
least 3 months prior to the disposal of 
any required MSDS, operators would 
have to notify employees of their right to 
access the MSDS and of their plans to 
eliminate the chemical from their 
workplace and dispose of the MSDS. 
MSHA believes this will provide 
employees ample opportunity to obtain 
information on the hazardous chemical 
while relieving the operator from 
maintaining, for 30 years, a record of the 
identity of the chemical and the location 
of use.

As discussed earlier, MSHA proposes 
that the MSDS requirements of this rule 
not apply to any hazardous waste as 
such term is defined by the Solid Waste 
Disposal Act, when subject to 
regulations issued under that Act by 
EPA.

G. E m ployee Training

MSHA believes that employee 
training is critical to an effective hazard 
communication program—it is the forum 
in which hazard information can best be 
presented to result in workers taking 
protective action and thus decrease the 
possibility of occupationally related 
chemical source illnesses and injuries. 
Commenters expressed considerable 
support for the concept of employee 
training on hazardous chemicals and 
endorsed the need to include such
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requirements in this standard. However, 
commentera differ in their opinions as to 
how this can best be accomplished.

The majority of commenters suggested 
that hazard communication training be 
incorporated into existing MSHA 
training programs under 30 CFR part 48 
(Training and Retraining of Miners). A 
significant number of commenters 
suggested that the training not be 
limited to part 48 in order to allow 
flexibility in the HCS and to credit 
applicable part 48 training toward 
required training under part 48 (Hazard 
Communication). There were a few 
commenters who believe that current 
MSHA training regulations are adequate 
and new standards are not necessary.

Among the related training provisions 
in existing part 48 are ones requiring 
training on hazard recognition and 
avoidance, health and safety aspects of 
the tasks to which new miners will be 
assigned, health standards pertinent to 
such tasks, and warning labels. Annual 
retraining is also required under part 48 
on the health provisions of the Mine Act 
and warning labels. The OSHA HCS, 
used as the basis for this rule, has more 
specific training requirements regarding 
hazardous chemicals, in addition to 
defining what a hazardous chemical is. 
MSHA anticipates that under the 
proposed HCS, the number and types of 
hazardous chemicals included in the 
training will increase beyond those 
which may currently be addressed 
under part 48. Current part 48 training 
programs would in most cases require 
revision and additional training if they 
are to be credited toward complying 
with the more specific hazard 
communication training requirements in 
this proposal. For example, part 48 does 
not currently require training for 
exposure to a new chemical hazard in 
the manner prescribed by the HCS, and 
this factor would have to be addressed. 
Nevertheless, the training in part 48 that 
involves hazard recognition and 
avoidance, health standards, and 
warning labels would be directly 
applicable to the hazard training that 
MSHA would require under part 46. 
Retraining would not be required if 
training under part 48 has already met 
the requirements of proposed HCS 
training.

After considering the comments 
received and the applicability of existing 
part 48 training requirements, MSHA 
believes that hazard communication can 
best be accomplished by establishing 
employee training requirements 
separate from part 43. This would allow 
operators the flexibility to either 
conduct their hazard communication 
training independent of part 48 or to

modify their part 48 training by 
addressing the more specific hazard 
communication training requirements in 
this proposal.

Under this proposal, operators are 
required to train employees at the time 
they are initially assigned to work with 
a hazardous chemical. The intent of this 
provision to provide employees with 
information prior to exposure in order to 
prevent the occurrence of adverse health 
effects. This purpose cannot be met if 
training is delayed until a later date.
Part 48 does not require such immediate 
training.

Additionally, training would have to 
be done whenever a new ch em ica l 
h azard  is introduced into the work area, 
not necessarily a new ch em ical. For 
example, if a new solvent is brought into 
the workplace and it has hazards similar 
to existing chemicals for which training 
has already been conducted, then no 
new training is required other than to 
inform the employees of the location or 
operation within their work area where 
the hazardous chemical will be used.
The chemical’s MSDS or container 
labeling would serve to identify the 
specific chemical hazards to the 
employee. If the newly introduced 
solvent is a suspected carcinogen, and 
there has never been a carcinogenic 
hazard in the workplace before, then 
new training for the particular 
carcinogen hazards would have to be 
conducted.

Specifically, under MSHA’s proposal 
operators would be required to train 
employees on: (1) The requirements of 
the HCS; (2) operations or locations in 
the employees work areas where 
hazardous chemicals are present; (3) the 
location and availability of the written 
hazard communication program 
(including the required list of hazardous 
chemicals) and the MSDSs; (4) the 
chemical hazards in the employees work 
areas associated with nonroutine tasks, 
unlabeled pipes and conveyors 
containing hazardous chemicals, and 
unlabeled containers of raw material 
mined or milled; (5) methods and 
observations for detecting the presence 
or release of hazardous chemicals in the 
work area; (6) the physical and health 
hazards associated with hazardous 
chemicals in the work area; (7) the 
measures employees can take to protect 
themselves from hazardous chemicals; 
and (8) details of the operator’s hazard 
communication program. MSHA intends 
to credit appropriate training conducted 
under part 48 toward operator training 
requirements under the MSHA HCS, 
provided that part 48 training is 
expanded to cover these specific 
elements and requirements.

Appendix B of this part provides a 
listing of informational sources that 
operators could consult to determine the 
specific hazards of chemicals they 
produce. The hazards of chemicals 
received by operators will be described 
on the MSDS for the chemical.

Several commenters indicated that 
they are already implementing the 
OSHA HCS training requirements in 
their MSHA training programs. In such 
cases, MSHA expects that operators 
would have to make relatively few 
changes to their training programs in 
order to comply with the MSHA HCS. 
The only significant difference between 
the MSHA HCS training provisions and 
OSHA’s is that MSHA would require 
certrification that training had been 
conducted. This certification is 
consistent with the certification 
requirements found in 30 CFR part 48.

The following are some of the minor 
differences between MSHA’s proposed 
training requirements and those in 
OSHA’s HCS. OSHA’s HCS separates 
the provisions for providing information 
to employees from those requiring 
employee training. MSHA believes that 
for the purpose of educating employees 
on the hazards of chemicals, there is not 
a clear distinction between 
informational and training requirements. 
In order to simplify this portion of the 
rule, MSHA proposes to combine these 
separate requirements under one 
heading entitled “employee training.” 
Only the separate headings in OSHA’s 
rule would be eliminated. The 
provisions in the OSHA HCS that 
provide employees with specific 
information would be included in 
MSHA’s proposal under the broader 
heading of “employee training”.

Under OHSA’s written hazard 
communication program requirements, 
there is a provision requiring employers 
to describe the methods they will use to 
inform employees of the hazards of 
nonroutine tasks and the hazards 
associated with chemicals contained in 
unlabeled pipes in their work areas. 
However, OHSA’s standard does not 
include a provision under its employee 
information and training section 
specifically requiring that employees be 
informed of these hazards. MSHA 
believes it would be more appropriate to 
include this requirement in proposed 
§ 46.7, employee training, rather than in 
proposed § 48.4, Written Hazard 
Communication Program. Additionally, 
MSHA has expanded this provision to 
require that operators also train 
employees on the hazards associated 
with chemicals transported on 
conveyors and with unlabeled
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containers of the raw material mined or 
milled.

Though it would not be required,
MSHA strongly recommends that 
operators periodically review the 
information on hazardous chemicals 
with exposed employees. Additionally, 
due to die complexity and variety of the 
procedures for handling and using 
various hazardous chemicals, operators 
should review with employees the 
appropriate MSDS for any hazardous 
chemical with which they have not had 
recent experience before working with 
that chemical.

Under MSHA’s proposed HCS, 
operators would have to certify in 
writing that the required initial training 
has been conducted. Operators would 
have to list the names of employees 
trained, the date of the initial training, 
and the signature of the person 
responsible for conducting the initial 
training. The operator could choose to 
use MSHA Form 5000-23, required under 
part 48, to satisfy the certification 
requirement of this section.

It has been suggested that the 
operator certify that employees have 
been trained in all MSDSs 
accompanying chemicals newly 
introduced into the work area and in all 
updated MSDSs for chemicals already in 
use. MSHA has not chosen to require 
the frequent recertification of employee 
training that this suggestion would 
entail. MSHA requests comments 
concerning whether certification of 
training is necessary in these situations.

The certification would have to be 
maintained by the operator as long as 
the employee is exposed to the 
hazardous chemical. The certification 
would be available at the mine site for 
examination by the employee, the 
employee’s designated representative, 
and by any authorized representative of 
the Secretary of Labor.

Certification is an aid to the operator 
in tracking completed training and 
upcoming training for employees. 
Additionally, MSHA’s 15 years of 
experience with training in the mining 
industry have demonstrated that 
certification of industrial training is 
essential because it provides 
documentation for the operator, 
employee, and MSHA that training has 
been conducted. Section 110(f) of the 
Mine Act imposes severe penalties on 
anyone who knowingly makes a false 
certification in any document 
maintained pursuant to the Act.

Certification may be of particular 
concern to independent contractors 
working at both MSHA and OSHA 
regulated operations. For example, if an 
employee of an independent contractor 
is exposed to the same chemical hazards

at both an OSHA and M SHA site, 
M SHA could credit training given the 
employee a t the O SHA site as meeting 
M SHA’s requirements. This credit 
would be provided if con tractor certified  
that the training had been conducted  
and that the training has m et all the 
specific requirem ents under proposed  
§ 48.7.

Training under the HCS is intended to 
be perform ance oriented. Its goal is to 
have em ployees know how to identify 
and protect them selves from hazards  
associated  with chem icals in the 
w orkplace. If em ployees a t a  mine are  
exposed to a small number of hazardous 
chem icals, their training could be 
conducted specifically on each  
chem ical. If employees at a  mine are  
exposed  to a  large number of hazardous 
chem icals, training could be conducted  
by categories of hazards and by 
referring employees to the substance- 
specific information on the labels and  
MSDSs and the locations or operations 
within their w ork areas w here such  
chem icals are used.

Giving an employee a data sheet to 
read  would not satisfy the intent of the 
standard with regard to training. The 
training is to be a  forum for explaining  
to employees not only the hazards of the 
chem icals in their w ork areas but also  
how  to use the information generated in 
the operators hazard  com m unication  
program. This could be accom plished in 
m any w ays (audiovisuals, classroom  
instruction and discussion, interactive  
video) and ideally should include an  
opportunity for em ployees to ask  
questions to ensure that they understand  
the information presented to them.

A s a result of the O SHA HCS, various 
organizations have developed a  variety  
of informational m aterials, training aids, 
and model training program s to assist 
industry in complying with the standard. 
Due to the sim ilarity betw een the OSHA  
HCS and M SHA’s proposal, operators 
should also be able to use much of this 
m aterial to assist them in conducting  
their own employee training.

M SHA solicits comm ents on 
additional w ays to simplify hazard  
comm unication training, especially for 
small operators and independent 
contractors, while retaining or 
improving the effectiveness of the 
training.

H. Trade Secrets
M SHA’s proposal includes provisions 

that would permit em ployees and their 
designated representatives acce ss  to 
trade secrets. If a  substance or mixture 
could be readily identified through 
reverse engineering, a  trade secret claim  
would not be legitimate. M SHA believes 
that existence of laboratory evidence in

this regard would be compelling. In 
addition, this proposal would permit 
health professionals such as physicians, 
industrial hygenists, and occupational 
health nurses access to trade secret 
information. The Agency specifically 
solicits comments concerning the 
appropriateness and effectiveness of 
this approach.

The Restatem ent o f Torts § 757, 
comment b (1939), with modifications, 
was published by the American Law 
Institute (ALI) in 1939 as an “orderly 
statement of the general common law of 
the United States * * The 
Restatem ent indicates that there are at 
least six factors that are well accepted 
in common law as determining whether 
a trade secret claim is legitimate. The 
factors include:

(1) The extent to which the 
information is known outside of the 
business;

(2) The extent to which information is 
known by employees and others 
involved in the business;

(3) The extent of measures taken by 
the business to guard the secrecy of the 
information;

(4) The value of the information to the 
business and its competitors;

(5) The amount of effort and money 
expended in developing the information; 
and

(6) The ease or difficulty with which 
the information could be properly 
acquired or duplicated by others.

These factors would provide 
significant guidance to operators in 
order to comply with the standard and 
to MSHA personnel in determining the 
validity of trade secret claims. The 
discussion in the R estatem ent does not 
indicate that any one of these criteria is 
more important than the others. 
Operators would have the responsibility 
of carefully considering the criteria in 
the Restatem ent before claiming that 
information is protected under die 
standard. The Agency requests 
comments on whether the Restatem ent 
should be made an appendix to the rule 
as OSHA has done in its HCS.

MSHA expects that there would be 
few trade secret claims under this rule; 
the Agency believes that most operators 
produce single substances and are 
marketing their products by specific 
name and not under some unidentified 
proprietary name. Operators involved in 
chemically treating or processing their 
products are more likely to claim that 
identities of chemicals used in their 
process are trade secrets. The proposal 
would not require that information be 
disclosed for hazardous chemicals in 
small concentrations (less than 1 
percent for health hazards in general,
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less than 0.1 percent for carcinogens). 
The standard also would not require 
disclosure of the specific percentage of 
various chemicals in a mixture or details 
of the industrial process in which it is 
used. Many trade secrets involve these 
types of process and percentage 
information, rather than just the specific 
chemical identity. Additionally, if 5 
chemical in a mixture is not hazardous, 
its disclosure would not'be required.

Currently operators provide such 
chemical information on a voluntary 
basis only. For the first time, operators 
would have to provide this information 
in response to Agency regulation. The 
requirements of the OSHA HCS, 
combined with the increased desire of 
customers to receive full information on 
a purchased product, have caused many 
employers to reevaluate and limit their 
trade secret claims.

The proposal would permit operators 
to withhold specific chemical identity 
information if it is a bona fide trade 
secret. However, the standard would 
also require this information to be 
disclosed to health professionals under 
certain conditions of need and 
confidentiality. In medical emergencies, 
a treating physician or nurse would be 
entitled to receive the information 
immediately. After the emergency is 
abated, the holder of the trade secret 
could require the treating physician or 
nurse to sign a written statement of 
need and a confidentiality agreement, 
but the determination would be left to 
the health professional as to whether an 
emergency exists that necessitates 
disclosure.

In nonemergency situations, a health 
professional providing medical or other 
occupational health service to exposed 
employees would be entitled to the 
trade secret information under certain 
conditions, in addition to physicians, 
industrial hygienists, toxicologists, and 
epidemiologists. The request for the 
disclosure of trade secret information 
would have to be submitted in writing to 
the holder of the trade secret, specifying 
the occupational health need for the 
information, explaining why disclosure 
of the specific chemical identity is 
necessary and why other information 
would not allow the health professional 
to provide the necessary services, and 
describing the procedures that would be 
used to maintain the confidentiality of 
the information. The requestor would 
have to agree to keep the information 
confidential.

MSHA proposes to allow designated 
representatives access to trade secret 
chemical identities under the same 
conditions as health professionals. 
Consequently, employees and their 
designated representatives would have

to submit written requests establishing a 
need-to-know basis for the information 
and be willing to sign a confidentiality 
agreement. "Designated representative” 
is defined in the proposal as any 
individual or organization to whom an 
employee gives written authorization to 
exercise a right of access to records. A 
representative of miners, under 30 CFR 
part 40, automatically would be 
considered a designated representative 
under this definition. While miners 
representatives would be given access 
to trade secret information, nothing in 
the standard is meant to restrict 
employees, whether they are organized 
or not, from appointing representatives 
of their choice to secure their rights 
under the standard and to help them 
effectively use the information obtained. 
MSHA does not believe that the 
designated representative access 
provision will weaken trade secret 
protection.

/. E ffectiv e D ates
M SHA believes that all operators can  

be in com pliance with the provisions of 
this part within one year of its 
publication. O perators purchasing  
hazardous chem icals from the general 
industry should already be receiving  
MSDSs and labels for them. A s stated in 
the com m ents received on this 
rulemaking, m any operators indicated  
that they are already complying with the 
OSHA HCS. Subsequently, due to the 
similarity betw een M SHA’s and  
O SH A’s standards, these operators 
could be in com pliance with M SHA’s 
rule well before the effective date.

One year would allow  time for 
operators to determine w hat hazardous 
chem icals are on mine property, request 
MSDSs and labels for hazardous 
chem icals received without these, label 
containers of hazardous chem icals on 
mine property, develop a w ritten hazard  
com m unication program, and train  
em ployees exposed to the hazardous 
chem icals.

This time frame also recognizes that 
there is a variety of available reference 
materials, such as generic written 
hazard communication programs 
developed by numerous organizations 
subsequent to the OSHA HCS, which 
would also be applicable to MSHA’s 
standard and helpful to operators in 
complying with MSHA’s rule.

MSHA requests specific comments as 
to the appropriateness of this date.
/. A ppendices

The proposed MSHA HCS contains 
four appendices. Appendices A and B 
are practically identical to those found 
in the OSHA HCS. Appendix C, 
although similar to that proposed by

OSHA in its August 1988 proposal, has 
been revised to address the specific 
differences in MSHA’s rule.

Appendix A, which is mandatory, 
provides further definitions and 
explanations of the scope of health 
hazards covered by this part. It is 
intended to ensure that the appropriate 
health hazard information is conveyed 
to employees.

Advisory appendix B is intended to 
assist operators in determining the 
specific health and physical hazards of a 
particular chemical by providing a 
comprehensive list of sources that could 
be referred to find such information.

Advisory appendix C is included to 
provide additional guidance to operators 
complying with the HCS. This appendix 
suggests the steps an operator should 
follow to achieve compliance and 
provides some information regarding 
how MSHA will be enforcing the 
requirements of the HCS. This should 
assist operators in designing and 
implementing an effective program.

MSHA requests comments on the 
utility of the appendices in general and 
the utility of the appendices to small 
operators in particular.

K. D eletions.
MSHA is proposing to delete existing 

metal/nonmetal standards 30 CFR 
56.20012 and 57.20012, which require 
that toxic materials used in conjunction 
with or discarded from mining or milling 
of a product be plainly marked or 
labeled so as to positively identify the 
nature of the hazard and the protective 
action required. MSHA believes that the 
proposed HCS addresses this issue in a 
more comprehensive and protective 
manner. Under the proposed standard, 
containers of hazardous chemicals are 
required to be labeled with the 
chemicals’ identity and an appropriate 
hazard warning. Although the hazard 
warning may not indicate the protective 
action required, the chemicals MSDS 
would include information on applicable 
precautions for safe handling and use 
and applicable control measures 
including appropriate personal 
protective equipment. Additionally, 
employees are required to receive 
training on such protective measures. 
Under the proposal, operators are also 
to ensure that employees can 
immediately obtain the information 
contained on MSDSs.

MSHA is also proposing to delete the 
labeling requirements from 30 CFR 
56.16004 and 57.16004 (applicable to 
metal and nonmetal mines) and 30 CFR 
77.208(c) (applicable to coal mines). 
These standards currently require that 
hazardous materials be stored in
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containers of a type approved for such 
use by recognized agencies and that 
such containers be labeled 
appropriately. MSHA believes the 
proposed HCS more comprehensively 
addresses the labeling of containers. As 
revised, the standards would still 
require that hazardous materials be 
stored in an appropriate container, an 
issue that is not covered under the scope 
of the MSHA HCS.

m. Executive Order 12291 and the 
Regulatory Flexibility Act

Executive Order 12291 requires that a 
Regulatory Impact Analysis (RIA) be 
performed for any rule that would have 
a $100 million or more annual effect on 
the economy or a major increase in 
costs or prices for consumers or 
individual industries. MSHA has 
determined that this proposed rule 
would not result in these effects. In 
order to justify this determination,
MSHA has provided a preliminary RIA 
(PRIA) for this proposed rule. This PRIA 
is available from the MSHA upon 
request and is summarized below.

A. PopuJation-at-Risk
MSHA has determined that hazardous 

chemicals are found in all mining 
environments. Thus, all mining 
operations and employees working at 
mines would be affected by the 
proposed rule. MSHA data medicate 
that the population-at-risk involves 
about 350,000 employees of whom about
151,000 are coal miners, 170,000 are 
meta/nonmetal miners, and 29,000 are 
employees of independent contractors. 
The number of mines and employers 
affected would be approximately 4,900 
coal mines, 11,500 metal/nonmetal 
mines, and 3,300 independent 
contractors. Some of these mining 
operations have developed hazard 
communication programs due to 
requirements of individual State 
employee right-to-know laws. Many of 
these State laws provide much of the 
protection for mine employees 
contained in the proposed MSHA rule. 
MSHA estimated that about 25 percent 
of the coal miners and 33 percent of the 
metal/nonmetal miners are affected by 
these individual State employee right-to- 
know laws. In addition, when 
employees of independent contractors 
work at sites other than mines, these 
contractors and their employees are 
covered by the OSHA HCS. As most 
independent contractors perform such 
work as construction of buildings on 
mine sites, dam construction, etc., that 
also occurs at sites other than mines, 
MSHA estimated that 80 percent of 
these contractors and their employees 
are covered at some point by the OSHA

HCS and would benefit from training 
received under that standard.
B. B en efits

Rather than directly control exposure 
levels in the workplace, MSHA’s HCS is 
designed to enhance operator and 
employee awareness of the safety and 
health hazards associated with chemical 
substances. This hazard recognition 
should produce responses by operators 
and employees that would translate into 
a reduced incidence of chemically 
related occupational injuries and 
illnesses. The proposed standard will 
also provide benefits from the 
avoidance of multiple and redundant 
searches for information on chemical 
ingredients and hazards that are 
incurred by operators. This section 
highlights these expected benefits, 
which are described in greater detail in 
Chapter III of the PRIA.

The primary benefits of the proposed 
rule are the expected prevention, due to 
operators and employees following the 
provisions of the proposed rule, of 
employee fatalities, acute injuries and 
illnesses, chronic disabling illnesses, 
and cancer cases and deaths.

This rule is expected to increase 
employee use of personal protective 
devices and other precautionary 
measures when handling hazardous 
substances as well as improve work 
practices. Improved hazard 
communication is expected to generate 
early treatment of chronic disease and 
reduce future health care costs.

As there is no definitive data source 
that directly provides the numbers of 
occupational fatalities, injuries, and 
illnesses due to exposures to hazardous 
chemicals, MSHA has estimated the 
number of these cases. For example, 
although the current number of acute 
injuries due to chemical sources can be 
reliably estimated from data required to 
be submitted to MSHA by operators 
under 30 CFR part 50, this data source 
likely underreports chronic occupational 
illness cases. In addition, OSHA 
suggested in its Hazard Communication 
RIA that chronic occupational illness 
may be underreported by as much as a 
factor of 50 because of variables such as 
latency periods which obscure the 
connection between occupational 
exposure and the onset of disability. 
MSHA similarly has adjusted the 
chemical source illness data to account 
for such underreporting. Finally, there is 
considerable scientific controversy over 
the specific fraction of cancers 
associated with occupational exposure 
to chemicals. Estimates of the 
percentage of cancers that are 
occupationally related range from 1 
percent to 20 percent. In light of this

controversy and because can be 
multiple casual agents of 
carcinogenicity, MSHA has used an 
estimate of 5 percent of all cancers as 
being occupationally related.

A second source of difficulty involves 
assessing the likely risk reduction 
benefits resulting from an improved flow 
of information as distinct from 
measuring the benefits of lowered 
exposures. With current information, it 
is simply not possible to estimate 
precise impact on risk, although the 
OSHA Hazard Communication RIA 
reported significant changes in various 
indicators of health improvement as a 
consequence of implementation of some 
component of a hazard communication 
program. MSHA has used the best 
available evidence to base its estimates 
of risk reduction.

OSHA had estimated that, in 
comparison with the minimal employee 
training and industry hazard 
communication programs then existing, 
20 percent of the chemically related 
acute injuries and illnesses could be 
prevented by the proposed HCS, that the 
rate of chronic illness is expected to 
decrease by 1 percent for each year up 
to an annual average of 20 percent in the 
20th year, and that the rate of cancer 
cases and deaths from cancer will 
decline by 2 percent a year starting at 
the 10th year to an annual average of 20 
percent in the 20th year.

The current mining community 
situation, however, differs from the 
situation that existed in the industries 
regulated by OSHA when OSHA 
performed its analyses. Unlike OSHA, 
MSHA has existing training standards in 
its 30 CFR part 48 that require 
employees to be trained about the 
health hazards in mining, and many 
mines have established hazard 
communication programs. On that basis, 
MSHA estimates that the expected 
reduction in these illnesses and 
fatalities would be three-quarters of 
those expected by OSHA. That is, 15 
percent of the chemically related acute 
injuries and illnesses and, in the 20th 
year, 15 percent of the chronic illnesses, 
cancer cases, and deaths from cancer 
are expected to be prevented by 
compliance with the proposed MSHA 
rule.

Finally, all of the assumptions and 
possible sources of data error have been 
carefully analyzed in terms of their 
influence on the benefit estimates. 
Chapter III of the PRIA contains a 
detailed description of the data 
limitations and the procedures used to 
estimate these potential benefits.

On that basis, MSHA estimated that 
compliance with the proposed rule is
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expected to prevent about 75 annual 
acute injuries and illnesses of which 50 
would be lost workday injuries and 
illnesses involving 1,750 lost workdays 
and 25 would be nonlost workday 
injuries. The proposed rule is also 
expected to prevent about 200 chronic 
disabling illnesses during the next 20 
years and, starting in the 20th year, is 
expected to prevent about 15 chronic 
disabling illnesses. In addition, during 
the next 20 years the proposed rule is 
expected to prevent, as an upper-bound 
estimate, about 200 cancer cases of 
which about 100 would have resulted in 
death. Finally, starting in the 20th year, 
the proposed rule is expected to prevent, 
as an upper-bound estimate, about 40 
annual cancer cases of which about 20 
would have resulted in death. MSHA 
cautions that these are inexact 
estimates; the cancer estimates are 
particularly uncertain and, to the extent 
that cancer risks in mines have been 
reduced in recent years, may be 
overestimates.

C. Com pliance Costs
The compliance costs are estimated 

from the baseline of current industry 
practices. These current industry 
practices include the expected costs for 
mining operations to comply with all 
State employee right-to-know laws that 
affect mining operations. On that basis, 
the five general areas of the proposed 
rule that would impose costs of 
compliance are: Preparation of a written 
hazard communication program 
(including a hazard determination of all 
chemicals); employee training; 
development, maintenance and 
distribution of MSDSs; container 
labeling; and provision of some trade 
secrets information. MSHA estimates 
that the total first-year compliance cost 
with the proposed MSHA rule will be 
about $32,561 million, of which $14,432 
million will be spent by coal mines, 
$16,638 million will be spent by metal/ 
nonmetal mines and $1,492 million will 
be spent by independent contractors.

On an annualized basis, the costs to 
comply with the proposed MSHA HCS 
will be about $10,324 million, of which 
$3,076 million will be spent by coal mine 
operators, $5,756 million will be spent by 
metal/nonmetal mine operators, and 
$1,492 million will be spent by 
independent contractors.

With respect to the approximate costs 
of individual provisions of the proposed 
rule, MSHA estimates that the written 
hazard communication program 
(including hazard determination) will 
have an annualized cost of $812,000, the 
employee training will have an 
annualized cost of $7,001 million; the 
maintenance of MSDSs will have an

annualized cost of $674,000; the 
development and distribution of MSDSs 
to downstream employers upon request 
will have an annualized cost of $1,030 
million; labeling containers of hazardous 
chemicals in the mine will have an 
annualized cost of $380,000; providing 
labeling information with the initial 
shipment of a hazardous chemical to a 
downstream employer will have an 
annualized cost of $423,000; and 
providing access to certain trade secrets 
information will have an annualized 
cost of $23,000.

MSHA also estimated an average cost 
per mine based on commodity mined 
and mine size. Using 20 miners to 
distinguish large mines from small 
mines, MSHA estimated that the 
average annualized cost per mine will 
be about $1,750 for a large coal mine, 
$375 for a small coal mine, $2,420 for a 
large metal/rionmetal mine, and $440 for 
a small metal/nonmetal mine.

On a per-employee basis, the average 
annualized cost will be about $22 in 
large coal mines; $49 in small coal 
mines, $35 in large metal/nonmetal 
mines, and $78 in small metal/nonmetal 
mines.

D. Econom ic Im pacts
Using the 1989 U.S. Industrial Outlook 

data, coal mining generated a total value 
of shipments of $21,355 billion and 
metal/nonmetal mining generated a 
total value of shipments of $29,200 
billion in 1988. As approximately 25 
percent of the coal mines and 33 percent 
of the metal/nonmetal mines are 
already partially affected by State and 
local employee right-to-know laws, the 
annualized cost of the proposed MSHA 
rule will be about 0.02 percent of the 
value of coal shipments and about 0.03 
percent of the value of metal/nonmetal 
shipments. On the basis of these 
relatively small compliance costs in 
relation to revenue, MSHA believes that 
its proposed HCS will have little 
economic impact on typical mining 
operations.
E. Regulatory F lexibility Certification

Under the Regulatory Flexibility Act 
of 1980, MSHA analyzed the impact of 
the proposal upon small mining 
operations. MSHA has preliminarily 
determined that the proposed HCS will 
not have a significant adverse impact 
upon a substantial number of small 
mining operations. Although the per- 
employee cost is higher in small mines 
than it is in large mines, the total cost 
per employee is not substantial. That 
lack of substantial cost per employee, in 
conjunction with the fact that similar 
hazards from chemicals exist in both 
large and small mining operations,

indicates that regulatory relief is not 
warranted for small mining operations.
IV. Paperwork Reduction Act

This proposed rule contains no 
information collection requirements 
subject to the Paperwork Reduction Act 
of 1980.

List of Subjects in 30 CFR Parts 46,56, 
5 7 ,  and 7 7

Mine safety and health, Hazard 
communication, Hazardous chemicals, 
Hazard determination, Labeling, 
Material safety data sheets, Employee 
training

Accordingly, it is proposed to amend 
chapter I of title 30, Code of Federal 
Regulations as set forth below.

D ated : October 26,1990.
John B. Howerton,
Deputy Assistant Secretary for Mine Safety 
and Health.

PART 56— [AMENDED]

A. It is proposed to amend 30 CFR 
part 56 as follows:

1. The authority citation for part 56 
continues to read as follows:

Authority: 30 U.S.C. 811, 957, and 961.

2. Section 56.16004 is revised to read 
as follows:

§ 5 6 .1 6 0 0 4  C o n ta in e rs  fo r  h azard o u s 
m a ter ia ls .

Hazardous materials shall be stored 
in containers of a type approved for 
such use by recognized agencies.

§ 5 6 .2 0 0 1 2  [R e m o v e d ]

3. Section 56.20012 is removed.

PART 57— [AMENDED]

B. It is proposed to amend 30 CFR part 
57 as follows:

1. The authority citation for part 57 
continues to read as follows:

Authority: 30 U.S.C. 811, 957, and 961.

2. Section 57.16004 is revised to read 
as follows:

§ 5 7 .1 6 0 0 4  C o n ta in e rs  fo r  h azard o u s 
m a ter ia ls .

Hazardous materials shall be stored 
in containers of a type approved for 
such use by recognized agencies.

§ 5 7 .2 0 0 1 2  [R e m o v e d ]

3. Section 57.20012 is removed.

PART 77— [AMENDED]

C. It is proposed to amend 30 CFR part 
77 as follows:

1. The authority citation for part 77 
continues to read as follows:
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Authority: 30 U.S.C. 811, 957, and 961.

2. Paragraph (c) of § 77.208 is revised 
to read as follows:

§ 77.208 Storage of materials.
* * * * *

(c) Hazardous materials shall be 
stored in containers of a type approved 
for such use by recognized agencies.
* * * * *

D. It is proposed to add a new part 48 
to subchapter G in chapter I, title 30 of 
the Code of Federal Regulations to read 
as follows:

PART 46— HAZARD COMMUNICATION

Subpart A— General Provisions 

Sec.
46.1 Scope and application.
46.2 Definitions.

Subpart B— Performance Requirements
46.3 Hazard determination
46.4 Written hazard communication 

program.
46.5 Labels and other forms of warning.
46.6 Material safety data sheets. (MSDSs).
46.7 Employee training.
46.8 Trade secrets.
46.9 Effective date.

Appendix A to section 46.2— Mandatory- 
Health Hazard Definitions

Appendix B to Section 46.3— Advisory- 
Information Sources

Appendix C— Advisory— Guidelines for 
Operator Compliance

Authority: 30 U.S.C. 811.

Subpart A— General

§ 46.1 Scope and application 
(a) This part applies to all operators 

who produce or use hazardous 
chemicals in their workplaces.
Operators must establish a hazard 
communication program to transmit 
information on the hazards of chemicals 
to exposed employees by means of 
labels on containers, material safety 
data sheets (MSDSs), and employee 
training. This action is intended to 
reduce the incidence of chemically 
related occupational illnesses and 
injuries in the mining industry.

I®) This part applies to any chemical 
which is known to be present in the 
workplace in such a manner that 
employees are exposed under normal 
conditions of use or in a foreseeable 
emergency.

(c) This part does not require 
operators to label containers of the 
following chemicals: 

l.j) Jh e  raw material being mined or 
nulled while on mine property, 
regardless of whether it is determined to 
e a hazardous chemical under this part, 

containers shall be labeled if they hold

a mixture of the raw material and 
another hazardous chemical, and the 
mixture is determined to be hazardous 
under § 46.3(c) of this part.

(2) Any pesticide as defined in the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (7 U.S.C. 136), when 
subject to the labeling requirements of 
that Act and the labeling regulations 
issued under that Act by the 
Environmental Protection Agency.

(3) Any food, food additive, or color 
additive as defined in the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 301) 
and regulations issued under that Act, 
when subject to the labeling 
requirements under that Act by the Food 
and Drug Administration or the 
Department of Agriculture.

(4) Any consumer product or 
hazardous substance as defined in the 
Consumer Product Safety Act (15 U.S.C. 
2051) and Federal Hazardous 
Substances Act (15 U.S.C. 1261) 
respectively, when subject to a 
consumer product safety standard or 
labeling requirement of those Acts, or 
regulations issued under those Acts by 
the Consumer Product Safety 
Commission.

(5) Portable containers into which 
hazardous chemicals are transferred 
from labeled containers, and which are 
intended only for the immediate use of 
the employee who performs the transfer.

(d) This part does not require 
operators to label containers of, or to 
meet the MSDS requirements in § 46.6, 
for any hazardous waste as such term is 
defined by the Solid Waste Disposal 
Act, as amended by the Resource 
Conservation and Recovery Act of 1976, 
as amended (42 U.S.C. 6901 etseq .), 
when subject to regulations issued 
under that Act by the Environmental 
Protection Agency.

(e) This part does not apply to the 
following:

(1) Wood or wood products which do 
not release or otherwise result.in 
exposure to a hazardous chemical under 
normal conditions or use.

(2) Articles.
(3) Foods, drinks, drugs, cosmetics, 

tobacco or tobacco products intended 
for personal consumption or use by 
employees while in the workplace.

(4) Any consumer product or 
hazardous substance, as defined in the 
Consumer Product Safety Act (15 U.S.C. 
2051) and Federal Hazardous Substance 
Act (15 U.S.C. 1261), respectively, when 
subject to a consumer product safety 
standard or labeling requirement of 
those Acts, or regulations issued under 
those Acts by the Consumer Product 
Safety Commission, where the operator 
can demonstrate that it is used in the 
workplace in the same manner as in

normal consumer use and the use results 
in a duration and frequency of exposure 
which is not greater than exposures 
experienced by consumers.

(5) Nuisance particulates that do not 
pose any covered physical or health 
hazard.

(6) Ionizing or nonionizing radiation.
(7) Biological hazards.

§ 46.2 Definitions.
The following definitions apply in this 

part.
A rticle. A manufactured item other 

than a fluid or a particle that—
(a) Is formed to a specific shape or 

design during manufacture;
(b) Has end-use functions dependent 

upon its shape or design; and
(c) Under normal conditions of use, 

releases no more than very small 
quantities (that is, minute or trace 
amounts) of a hazardous chemical and 
does not pose a physical or health risk 
to employees.

A ccess. The right to examine and 
copy records.

Chem ical. Any element, chemical 
compound, or mixture of these.

C hem ical nam e.The scientific 
designation of a chemical in accordance 
with the nomenclature system 
developed by the International Union of 
Pure and Applied Chemistry (IUPAC) or 
the Chemical Abstracts Service (CAS) 
rule of nomenclature, or a name that will 
clearly identify the chemical for the 
purpose of conducting a hazard 
evaluation.

Com bustible liquid. Liquids having a 
flash point at or above 100 °F (37.8 °C). 
They are divided into the following 
classes:

(a) Class II liquids—those having flash 
points at or above 100 °F (37.8 °C) and 
below 140 #F (60 °C).,

(b) Class III A liquids—those having 
flash points at or above 140 °F (60 °C) 
and below 200 °F (93.4 °C).

(c) Class III B liquids—those having 
flash points at or above 200 °F (93.4 °C).

Common name. Any designation or 
identification such as a code name, code 
number, trade name, brand name, or 
generic name used to identify a 
chemical other than by its chemical 
name.

C om pressed gas. (a) A contained gas 
or mixture of gases having an absolute 
pressure exceeding—

(1) 40 psi at 70 °F (21.1 °C); or
(2) 104 psi at 130 °F (54.4 °C) 

regardless of the pressure at 70 °F (21.1 
°C).

(b) A liquid having a vapor pressure 
exceeding 40 psi at 100 °F (37.8 °C) as 
determined by ASTM D-323-72.
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C ontainer. Any bag, barrel, bottle, 
box, can, cylinder, drum, reaction 
vessel, storage tank, or the like that 
contains a hazardous chemical. Pipes or 
piping systems, conveyors, and engines, 
fuel tanks, or other operating systems or 
parts in a vehicle are not considered to 
be containers.

D esign ated  represen tatives. Any 
individual or organization to whom an 
employee gives written authorization to 
exercise a right of access to records, or a 
representative of miners under 30 CFR 
part 40.

Em ployee. Any individual working in 
a mine who may be exposed to a 
hazardous chemical. Individuals such as 
office workers who encounter hazardous 
chemicals only in non-routine instances 
are not covered.

Em ployer. A  person engaged in a 
business where chemicals are either 
used, distributed, or are produced for 
use or distribution, including a 
contractor or subcontractor.

E xplosive. A chemical that causes a 
sudden release of pressure, gas, and 
heat when subjected to shock, pressure, 
or high temperature and is classified as 
an explosive in 49 CFR 173.53,173.83, or 
173.100, or as a blasting agent in 49 CFR 
173.114(a).

E xposed. Being subjected, or 
potentially subjected, to a hazardous 
chemical in the course of employment 
through any route of entry, such as 
inhalation, ingestion, skin contact or 
absorption, during normal operating 
conditions or in a foreseeable 
emergency.

Flam m able. A chemical that falls into 
one of the following categories:

(a) An aerosol that, when tested by 
the method described in 16 CFR 1500.45, 
yields a flame projection exceeding 18 
inches at full valve opening, or a 
flashback (a flame extending back to the 
valve) at any degree of valve opening.

(b) A gas that will bum at ambient 
temperature and pressure in the normal 
concentration of oxygen in the air.

(c) A Class 1 liquid—liquid having a 
flash point below 100 *F (37.8 *C), a 
vapor pressure not exceeding 40 psi 
(absolute) at 100 eF (37.8 X ) .

(d) A solid, other than a blasting agent 
or explosive as classified in 49 CFR 
173.53.173.88,173.100 or 173.114(a), that 
is liable to cause fire through friction, 
absorption of moisture, spontaneous 
chemical change, or retained heat from 
manufacturing or processing, or which 
can be ignited readily and when ignited 
burns so vigorously and persistently as 
to create a serious hazard. A chemical 
shall be considered to be a flammable 
solid if, when tested by the method 
described in 16 CFR 1500.44, it ignites 
and bums with a self-sustained flame at

a rate greater than one-tenth of an indi 
per second along its major axis.

Flash  p o in t  The minimum 
temperature at which a liquid gives off a 
vapor in sufficient concentration to form 
an igmtible mixture with air near die 
surface of the liquid.

F o reseea b le  em ergency. Any potential 
occurrence for which operators would 
normally plan such as equipment failure, 
rupture or spill of containers, or failure 
of control equipment that could result in 
an uncontrolled release of a hazardous 
chemical into the workplace.

H azardous ch em ical. Any chemical 
that is a physical hazard or a health 
hazard.

H azardous w aste. Any chemical 
regulated by the Environmental 
Protection Agency as a hazardous 
waste, as such term is defined by the 
Solid W aste Disposal Act, as amended 
by the Resource Conservation and 
Recovery Act of 1976, as amended (42 
U.S.C. 6901 e t seq .}.

H ozará warning. Any words, pictures, 
or symbols appearing on a label or other 
appropriate forms of warning, that 
convey the specific physical and health 
hazards of the chemical in the container, 
including target organ effects. (See the 
definitions for “physical hazard" and 
“health hazard" for examples of the 
hazards that must be conveyed.)

H ealth  hazard . A chemical for which 
acute or chronic health effects may 
occur in exposed employees. The term 
“health hazard” includes chemicals 
which may be carcinogenic, toxic or 
highly toxic agents, reproductive toxins, 
irritants, corrosives, sensitizers, 
hepatotoxins, nephrotoxins, 
neurotoxins, agents which act on the 
hematopoietic system, and agents which 
damage the lungs, skin, eyes, or mucous 
membranes. Appendix A (Mandatory) 
provides further definitions and 
explanations of the scope of health 
hazards covered by this section. 
Appendix B (Advisory) describes 
various sources of information on the 
health hazards of chemicals.

Identity. A chemical’s common or 
chemical name. The identity used must 
permit cross-references to be made 
among the required list of hazardous 
chemicals, the label, and the MSDS.

Im m ediate use. Use of a hazardous 
chemical during the work shift in which 
it was transferred from a labeled 
container, by the employee performing 
the transfer.

L ab el. Any written, printed, or graphic 
material, displayed on or affixed to 
containers of hazardous chemicals.

M aterial sa fe ty  d ata  sh ee t (MSDS). 
Written or printed material concerning a 
hazardous chemical which an operator 
prepares under the requirements in

§ 46.8 of this part, or which an employer 
subject to the Occupational Safety and 
Health Act prepares under the 
requirements Of 29 CFR 1910.1200.

M ixture. Any combination of two or 
more chemicals which is not the result 
of a chemical reaction.

O perator. Any owner, lessee, or other 
person who operates or supervises a 
mine, or any independent contractor 
performing services or construction at a 
mine.

O rganic p erox id e. An explosive, 
shock sensitive compound. An oxide 
that contains a high proportion of 
oxygen-superoxide.

O xidizer. A  chemical other than a 
blasting agent or explosive as classified 
in 49 CFR 173.53,173.88,173.100 or 
173.114(a), that initiates or promotes 
combustion in other materials, thereby 
causing fire either of itself or through the 
release of oxygen or other gases.

P hy sica l hazard. A  chemical which is 
a combustible liquid, a compressed gas, 
an explosive, flammable, an organic 
peroxide, an oxidizer, a pyrophoric, 
unstable (reactive) or water-reactive. 
Appendix B lists some information 
sources that can be used in determining 
whether a chemical is a physical hazard.

P roduce. To manufacture, process, 
formulate, or repackage.

P yrophoric. A chemical that will 
ignite spontaneously in air at a 
temperature of 130 °F (54.4 °C) or below.

R aw  m aterial. A mineral, or 
combination of minerals, that is 
extracted from natural deposits by 
mining or is upgraded through milling. 
The term applies to the ore and valuable 
minerals extracted, as well as to the 
worthless material, gangue, or 
overburden removed during the mining 
or milling process.

S p ecific  ch em ica l iden  tity. The 
chemical name, Chemical Abstracts 
Service (CAS) Registry Number, or any 
other information that reveals the 
precise chemical designation of the 
substance.

T rade s e c r e t  Any confidential 
formula, pattern, process, device, 
information, or compilation of 
information that is used by the operator 
and that gives the operator an 
opportunity to obtain an advantage oyer 
competitors who do not know or use it

U nstable (reactiv e). A  chemical which 
in the pure state, or as produced or 
transported, will vigorously polymerize, 
decompose, condense, or become self- 
reactive under conditions of shock, 
pressure, or temperature.

Use. To package, handle, react, or 
transfer.
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W ater-reactive. A chemical that 
reacts with water to release a gas that is 
either flammable or a health hazard.

Work area. A room or defined space 
in a workplace where hazardous 
chemicals are produced or used and 
where employees are present.

W orkplace. A mine, establishment, 
job site, or project at one geographical 
location containing one or more work 
areas.

Subpart B— Performance 
Requirements

§ 46.3 H azard d e term in a tio n .

(a) Operators who produce chemicals 
shall determine the chemicals’ hazards 
based on—

(1) Available evidence concerning the 
chemicals’ physical hazards; and

(2) The following sources for 
establishing for hazard communication 
purposes, that a chemical listed in them 
is a health hazard:

(i) MSHA standards in 30 CFR parts 
56, 57, 70, 71, and 75.

(ii) American Conference of 
Governmental Industrial Hygienists 
(ACGIH), “Threshold Limit Values and 
Biological Exposure Indices’’ (latest 
edition).

(iii) National Toxicology Program 
(NTP), Annual Report on Carcinogens 
(latest edition).

(iv) International Agency for Research 
on Cancer (IARC), Supplement 7,
“Overall Evaluations of 
Carcinogenicity—An Updating of IARC 
Monographs Volumes 1 to 42,” or in any 
subsequent IARC Monographs or 
Supplements.

(b) Operators who receive chemicals 
shall determine their hazards based on 
the chemicals’ material safety data 
sheets and container labels, except that 
the procedures in paragraph (a) of this 
section shall be followed for hazardous 
waste received by operators when a 
material safety data sheet cannot be 
obtained.

(c) Operators evaluating chemicals 
shall determine the hazards of mixtures 
of chemicals as follows:

(1) From the results of testing the 
mixture as a whole.

(2) If not tested as a whole, the 
mixture shall be assumed to pose the 
same health hazards as the components 
that comprise 1 percent (by weight or 
volume) or greater of the mixture, except 
that the mixture shall be assumed to 
present a carcinogenic hazard if it 
contains a component, in concentrations 
of 0.1 percent or greater, that is 
considered to be carcinogenic under 
paragraph (a) of this section.

(3) If the operator has evidence to 
indicate that a component present in the

mixture, in concentrations of less than 1 
percent (or in the case of chemicals 
considered to be carcinogenic under 
paragraph (a) of this section, less than 
0.1 percent), could be released in 
concentrations that would exceed an 
established MSHA permissible exposure 
limit or ACGIH Threshold Limit Value, 
or could present a health risk to 
employees in those concentrations, the 
mixture shall be assumed to present the 
same hazard.

(4) If not tested as a whole, the 
operator shall use whatever 
scientifically valid evidence is available 
to determine the mixture’s physical 
hazard.

§ 46.4 Written hazard communication 
program.

(a) Operators shall develop, 
implement, and maintain a written 
hazard communication program which 
describes how the requirements are met 
for § 46.3, hazard determination; § 46.5, 
labels and other forms of warning;
§ 46.6, material safety data sheets 
(MSDSs); and § 46.7, employee training. 
This program must also include, in 
writing, a list of the hazardous 
chemicals known to be present using an 
identity that permits cross-references to 
be made among a chemical’s label and 
the MSDS. This list may be compiled for 
the mine as a whole or for individual 
work areas.

(b) When there is more than one 
operator at a mine—for example, where 
there are independent contractors 
performing services or construction at a 
mine—any operator who produces or 
uses hazardous chemicals in such a way 
that the employee of other operators on 
the mine property are exposed shall 
include the following information in the 
written hazard communication program:

(1) The methods that will be used to 
provide the other operators with access 
to MSDSs and information on hazardous 
chemicals to which their employees are 
exposed while working at the mine.

(2) The methods that will be used to 
inform the other operators of any 
precautionary measures that need to be 
taken to protect employees during the 
workplace’s normal operating 
conditions and in foreseeable 
emergencies.

(3) The methods that will be used to 
inform the other operators of the 
labeling systems used on containers of 
hazardous chemicals to which their 
employees are exposed while working at 
the mine;

(c) Upon request, the operator shall 
provide access to the written hazard 
communication program to employees, 
their designated representatives, and 
authorized representatives of the

Secretary of Labor and Secretary of 
Health and Human Services.

(d) Upon request, a copy of the written 
hazard communication program shall be 
provided without cost to employees and 
their designated representatives,

(e) The operator shall retain a written 
hazard communication program, as 
required by this section, as long as a 
hazardous chemical is known to be 
present in the workplace in such a 
manner that employees are exposed 
under normal conditions of use or in a 
foreseeable emergency.

§ 46.5 Labels and other forms of warning.
(a) Except as provided in paragraphs 

(b), (c), and (d) of this section, the 
operator shall ensure that each 
container of hazardous chemical in the 
workplace is labeled, tagged, or marked 
with the following information:

(1) The identity of the hazardous 
chemical contained.

(2) Appropriate hazard warnings. 
Operators are not responsible for 
inaccuract information on a label which 
they did not prepare and have accepted 
in good faith from the chemical 
manufacturer or supplier.

(b) (1) The operator may use signs, 
placards, process sheets, batch tickets, 
operating procedures, or other such 
written materials instead of affixing 
labels to individual stationary process 
containers, provided—

(1) The written materials identify the 
containers to which such information 
applies and conveys the information 
required by this section;

(ii) Employees have immediate access 
to the written materials while in their 
work area throughout each work shift; 
and

(iii) The employee’s designated 
representative and authorized 
representatives of the Secretary of 
Labor and the Secretary of Health and 
Human Services have access to this 
written material.

(2) Upon request, the operator shall 
provide a copy of the written materials, 
without cost, to employees and their 
designated representatives.

(c) Operators are not required to label 
containers of the following chemicals:

(1) The raw material being mined or 
milled, while on mine property, 
regardless of whether it is a hazardous 
chemical. However, containers shall be 
labeled in accordance with paragraph 
(a) or (b) of this section, if they hold a 
mixture of the raw material and another 
hazardous chemical, and the mixture is 
determined to be hazardous under
I  46.3(c) of this part.

(2) Any pesticide as such term is 
defined in the Federal Insecticide,
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Fungicide, and Rodenticide Act (7 U.S.C. 
136), when subject to the labeling 
requirements ol that Act and labeling 
regulations issued under that Act by the 
Environmental Protection Agency.

(3) Any food, food additive, or color 
additive, as such terms are defined in 
the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C 301) and regulations 
issued under that A ct when subject to 
the labeling requirements under that Act 
by the Food and Drug Administration or 
the Department of Agriculture.

(4) Any consumer product or 
hazardous substance, as those terms are 
defined in the Consumer Product Safety 
Act (15 U.S.C. 2051) and Federal 
Hazardous Substances Act (15 U.S.C. 
1261), respectively, when subject to a 
consumer product safety standard or 
labeling requirement of those Acts; or 
regulations issued under those Acts by 
the Consumer Product Safety 
Commission.

(5) Hazardous chemicals that are in 
portable containers, having been 
transferred from labeled containers and 
intended only for the immediate use of 
the employee who performs the transfer.

(6) Any hazardous waste as such term 
is defined by the Solid Waste Disposal 
Act, as amended by the Resource 
Conservation and Recovery Act of 1976, 
as amended (42 U.S.C. 6901 e tseq .) , 
when subject to regulations issued 
under that Act by the Environmental 
Protection Agency.

(d) If the hazardous chemical is 
required to be labeled by MSHA m a 
substance-specific standard, the 
operator shall ensure that the label or 
other forms of warning are in 
accordance with the requirements of 
that standard.

(e) The operator shall not remove or 
deface existing labels on incoming 
containers of hazardous chemicals 
unless the container is immediately 
marked with the required Information.

(f) If an operator becomes informed of 
any significant changes concerning the 
hazards of a chemical, this new 
information shall be incorporated as 
appropriate into a new label within 
three months.

(g) The operator shall ensure that 
labels or other forms of warning are 
legible, in English, and prominently 
displayed on the container, or readily 
available in the work area throughout 
each work shift. Operators who have 
employees who cannot read English 
may add information to the label in the 
employee's language, provided the 
information is also presented in English,

(h) Operators shall provide a copy of 
the labeling information required under 
§ 46.5(a) of this part, with the initial 
shipment of a hazardous chemical to an

employer. If an operator becomes 
informed of any significant changes 
concerning the hazards of a chemical, 
this new information shall be 
incorporated as appropriate into a new 
label within three months and shall be 
provided with the next shipment of the 
chemical to the employer. Operators 
shall also provide their name and 
address or the name and address of a 
responsible party who can provide 
additional information on the hazardous 
chemicaL This labeling information may 
be included with the chemical's shipping 
papers rather than posted cm the 
hazardous chemical's container.

§ 46.6 Material safety data sheets 
(MSDSs).

(a) Operators shall maintain the 
MSDS received with each hazardous 
chemical brought onto mine property as 
long as the chemical is present in the 
workplace.

(b) If an operator does not receive an 
MSDS with a chemical that is labeled as 
being hazardous, the operator shall 
request one from the chemical 
manufacturer or supplier before the 
chemical is used.

(c) Operators shall develop an MSDS 
for each hazardous chemical they 
produce. Each MSDS developed by the 
operator shall be in English and include 
at least the following information:

(1) The identity used on the label, and, 
except as provided for in § 46.8 of this 
part on trade secrets—

(i) If the hazardous chemical is a 
single substance, its chemical and 
common name;

(ii) If the hazardous chemical is a 
mixture that has been tested as a whole 
to determine its hazards, the chemical 
and common names of the ingredients 
which contribute to known hazards, and 
the common name of the mixture; or,

(iii) If the hazardous chemical is a 
mixture that has not been tested as a 
whole—

(A) The chemical and common names 
of all ingredients that have been 
determined to be health hazards, and 
that comprise one percent or greater of 
the composition, except that carcinogens 
under § 46.3(a) of this part shall be listed 
if the concentrations are 0.1 percent or 
greater;

(B) The chemical and common names 
of all ingredients that have been 
determined to be health hazards, and 
which comprise less than one percent 
(0.1 percent for carcinogens under
§ 46.3(a) of this part) of the mixture, if 
there is evidence that the ingredients 
could be released from the mixture in 
concentrations that would exceed an 
established MSHA permissible exposure 
limit, ACGIH Threshold Limit Value, or

could present a health hazard to 
employees; and,

(C) The chemical and common names 
of all ingredients which have been 
determined to present a physical hazard 
when present in the mixture.

(2) The physical and chemical 
characteristics of the hazardous 
chemical (such as vapor pressure, flash 
point, etc.).

(3) The physical hazards of the 
hazardous chemical, including the 
potential for fire, explosion, and 
reactivity.

(4) The health hazards of the 
hazardous chemical, including signs and 
symptoms of exposure, and any medical 
conditions which are generally 
recognized as being aggravated by 
exposure to the chemicaL

(5) The primary routes of entry,
(6) The MSHA permissible exposure 

limit, ACGIH Threshold Limit Value, 
and any other exposure limit used or 
recommended by the preparer of the 
MSDS, where available.

(7) Whether the chemical is listed as a 
carcinogen or potential carcinogen in 
the sources specified in § 46.3(a) of this 
part.

(8) Applicable precautions for safe 
handling and use including appropriate 
hygienic practices, protective measures 
during repair and maintenance of 
contaminated equipment, and 
procedures for clean-up of spills and 
leaks.

(9) Applicable control measures, such 
as appropriate engineering controls, 
work practices, or personal protective 
equipment.

(10) Emergency and first aid 
procedures.

(11) The date of preparation of the 
MSDA or the last change to it.

(12) The name, address and telephone 
number of the operator or responsible 
party preparing the MSDS, who can 
provide additional information on the 
hazardous chemical and appropriate 
emergency procedures.

(d) If no applicable information is 
found for any given category cm the 
MSDS, the operators preparing the 
MSDS shall mark it to indicate that no 
applicable information was found.

(e) Where complex mixtures have 
similar hazards and contents, such as 
the chemical ingredients are essentially 
the same but the specific composition 
varies from mixture to mixture, one 
MSDS may be prepared to apply to all of 
these similar mixtures.

(f) MSDSs may be kept in any form 
and may be designed to cover groups of 
hazardous chemicals in a work area 
where it may be more appropriate to 
address the hazards of a process rather
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than individual hazardous chemicals. 
However, the operator shall ensure that 
in all cases the required information is 
provided for each hazardous chemical.

(g) Operators developing MSDSs shall 
ensure that the information recorded 
accurately reflects the chemicals' 
hazards. If the operator who developed 
an MSDS becomes aware of any new 
and significant information regarding 
the hazards of a chemical, or ways to 
protect against the hazards, this new 
inforamation shall be added to the 
MSDS within three months.

(h) O perators shall provide employers, 
upon req u est with a copy o f the MSDS 
for each hazardous chem ical they ship
to an employer.

(i) O perators shall provide employees 
with access, while in their woiic area  
during each  workshift, to  MSDSs for the 
hazardous chem icals to which they are  
exposed.

(j) In areas or operations where it is 
not practical to maintain die MSDSs in 
the work area of the employees, the 
MSDSs may be kept at a central location 
at the mine, provided employees have 
access to them at some time during their 
workshift and the operator can ensure 
that employees can immediately obtain 
the required information in an 
emergency.

(k) The operator shall provide access 
to the MSDSs to designated 
representatives of employees and to 
authorized representatives of the 
Secretary of Labor and the Secretary of 
Health and Human Services.

(l) Upon request, the operator shall 
provide a copy of the MSDS, without 
cost, to employees and their designated 
representatives.

(m) At least 3 months prior to the 
disposal of any MSDS required by this 
section, operators shall notify 
employees of die right of access to the 
MSDSs and of their plans to dispose of 
these records.

(n) The requirements of this section 
(§ 46.6) do not apply to any hazardous 
waste as the term is defined by the Solid 
Waste Disposal Act, as amended by the 
Resource Conservation and Recovery 
Act of 1976, as amended (42 U.S.C. 6901 
et seg.), when subject to regulations 
issued under that Act by the 
Environmental Protection Agency.

§ 46.7 E m p lo y ee  tra in in g .

(a) Operators shall provide exposed 
employees with training on hazardous 
chemicals in their work area prior to 
their initial assignment to that area and 
whenever a new chemically related 
hazard is introduced into their work 
area. Employee training shall include the 
tollowing:

(1) Information on the requirements of 
this part.

(2) Information on a ny operations or 
locations in their work area where 
hazardous chemicals are present.

(3) The location and availability of the 
written hazard communication program 
(including the required list of hazardous 
chemicals) and MSDSs required by this 
part.

(4) The chemical hazards in the 
employee’s work area associated with 
nonroutine tasks (for example, the 
cleaning of a storage tank that had 
contained hazardous chemicals), 
unlabeled pipes and conveyors 
containing hazardous chemicals, and 
unlabeled containers of the raw material 
mined or milled.

(5) Methods and observations that 
may be used to detect the presence or 
release of a hazardous chemical in the 
work area, such as the results of 
monitoring conducted by the operator, 
the use of continuous monitoring 
devices, and the visual appearance or 
odor of hazardous chemicals when 
being released.

(6) The physical and health hazards of 
the hazardous chemicals in the work 
area.

(7) The measures employees can take 
to protect themselves from these 
hazardous, including specific procedures 
the operator has implemented to protect 
employees from exposure to hazardous 
chemicals, such as appropriate work 
practices, emergency procedures, and 
personal protective equipment to be 
used.

(8) The details of the hazard 
communication program developed by 
the operator, including an explanation of 
the labeling system and the MSDSs and 
how employees can obtain and use the 
appropriate hazard information.

(b)(1) At the completion of any 
training required under this section, the 
operator shall certify the date and type 
of training given each employee. The 
certification shall be signed by the 
person responsible for conducting the 
training.

(2) The certification shall be 
maintained by the operator as long as 
the employee is exposed to the 
hazardous chemical.

(3) The certification shall be available 
at the mine site for examination by the 
employee, the employee’s designated 
representative, and by authorized 
representatives of the Secretary of 
Labor.

§ 46.8 Trade secrets.
(a) Operators may withhold the 

specific chemical identity, including the 
chemical name and other specific 
identification of a hazardous chemical,

from the written hazard communication 
program, label, and MSDS, provided 
that—

(1) The claim can be supported that 
the information withheld is a trade 
secret;

(2) The chemical is given some 
identifier for reference purposes which 
will not disclose its specific chemical 
makeup;

(3) Information contained in the MSDS 
concerning the properties and effects of 
the hazardous chemical is disclosed;

(4) The MSDS indicates that the 
specific chemical identity is being 
withheld as a trade secret; and

(5) The specific chemical identity is 
made available to health professionals, 
employees, and designated 
representatives in accordance with the 
applicable provisions of this section.

(b) Where is treating physician or 
nurse determines that a medical 
emergency exists and the specific 
chemical identity of a hazardous 
chemical is necessary for emergency or 
first-aid treatment, the operator shall 
immediately disclose the specific 
chemical identity of a trade secret 
chemical to that treating physician or 
nurse, regardless of the existence of a 
written statement of need of a 
confidentiality agreement. The operator 
may require a  written statement of need 
and confidentiality agreement, in 
accordance with the provisions of 
paragraphs (c) and (d) of this section, as 
soon as circumstances permit

(c) In nonemergency situations, upon 
request, an operator shall disclose a 
specific chemical identity, otherwise 
permitted to be withheld under 
paragraph (a) of this section, to a health 
professional (such as a physician, 
industrial hygienist, toxicologist 
epidemiologist, or occupationsl health 
nurse) providing medical or other 
occupational health services to exposed 
employees, or their designated 
representatives, under the following 
conditions:

(1) Hie request is in writing.
(2) The request describes with 

reasonable detail one or more 
occupational health needs for the 
information, as follows:

(i) To assess the hazards of the 
chemicals to which employees will be 
exposed.

(ii) To conduct or assess sampling of 
the workplace atmosphere to determine 
employee exposure levels.

(iii) To conduct reassignment or 
periodic medical surveillance of 
exposed employees.

(iv) To provide medical treatment to 
exposed employees.
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(v) To select or assess appropriate 
personal protective equipment for 
exposed employees.

(vi) To design or assess engineering 
controls or other protective measures for 
exposed employees.

(vii) To conduct studies to determine 
the health effects of exposure.

(3) The request explains in detail why 
the disclosure of the specific chemical 
identity is essential and that the 
disclosure of the following information 
to the health professional, employee, or 
designated representative would not 
satisfy the purposes described in 
paragraph (c)(2) of this section:

(i) The properties and effects of the 
chemical.

(ii) Measures for controlling 
employees' exposure to the chemical.

(iii) Methods of monitoring and 
analyzing employee exposure to the 
chemical.

(iv) Methods of diagnosing and 
treating harmful exposures to the 
chemical.

(4) The request includes a description 
of the procedures to be used to maintain 
the confidentiality of the disclosed 
information.

(5) The health professional, the 
employer or contractor of the services of 
the health professional (such as a labor 
organization or an individual employee), 
employee, or designated representative 
enter a written confidentiality 
agreement that the health professional, 
employee, or designated representative 
will not use the trade secret information 
for any purpose other than the health 
needs asserted and agree not to release 
the information under any 
circumstances other than to MSHA as 
provided in paragraph (f) of this section, 
except as authorized by the terms of the 
agreement or by the operator.

(d) The confidentiality agreement 
authorized by paragraph (c)(4) of this 
section—

(1) May restrict the use of the 
information to the health purposes 
indicated in the written statement of 
need;

(2) May provide for appropriate legal 
remedies in the event of a breach of the 
agreement, including stipulation of a 
reasonable pre-estimate of likely 
damages; and,

(3) May not include requirements for 
the posting of a penalty bond.

(e) Nothing in this standard is meant 
to preclude the parties from pursuing 
noncontractual remedies to the extent 
permitted by law.

(f) If the health professional, 
employee, of designated representative 
receiving the trade secret information 
decides that there is a need to disclose it 
to MSHA, the operator who provided

the information shall be informed by the 
health professional, employee, or 
designated, representative prior to, or at 
the same time as, such disclosure.

(g) If the operator denies a written 
request for disclosure of a specific 
chemical identity, the denial must—

(1) Be provided to the health 
professional, employee, or designated 
representatives, within 30 calendar days 
of the request;

(2) Be in writing;
(3) Include evidence to support the 

claim that the specific chemical identity 
is a trade secret;

(4) State the specific reasons why the 
request is being denied; and

(5) Explain in detail how alternative 
information may satisfy the specific 
medical or occupational health need 
without revealing the specific chemical 
identity.

(h) (1) The health professional, 
employee, or designated representative 
whose request for information is denied 
under paragraph (c) of this section may 
refer the request and the written denial 
of the request to MSHA for 
consideration.

(2) When a health professional, 
employee, or designated representative 
refers the denial to MSHA, MSHA shall 
consider the evidence to determine if—

(i) The operator has supported the 
claim that the specific chemical identity 
is a trade secret;

(ii) The health professional, employee, 
or designated representative has 
supported the claim that there is a 
medical or occupational health need for 
the information; and

(iii) The health professional, 
employee, or designated representative 
has demonstrated adequate means to 
protect the confidentiality.

(1) (l) If MSHA determines that the 
specific chemical identity requested 
under paragraph (c) of this section is not 
a bona fide trade secret, or that it is a 
trade secret, or that it is a trade secret 
but the requesting health professional, 
employee, or designated representative 
has a legitimate medical or occupational 
health need for the information, has 
executed a written confidentiality 
agreement, and has shown adequate 
means to protect the confidentiality of 
the information, the operator shall be 
subject to citation by MSHA.

(2) If an operator demonstrates to 
MSHA that the execution of a 
confidentiality agreement would not 
provide sufficient protection against the 
potential harm from the unauthorized 
disclosure of a trade secret specific 
chemical identity, MSHA may issue 
such orders or impose such additional 
limitations or conditions upon the 
disclosures of the requested chemical

information as may be appropriate to 
ensure that the occupational health 
services are provided without an undue 
risk of harm to the operator.

(j) If a citation for a failure to release 
specific chemical identity information is 
contested by the operator, the matter 
will be adjudicated before the Mine 
Safety and Health Review Commission 
(Commission) in accordance with the 
Mine Act’s enforcement scheme and the 
applicable Commission rule of 
procedure. In accordance with the 
Commission rules, when an operator 
continues to withhold the information 
during the contest, the Administrative 
Law Judge may review the citation and 
supporting documentation in camera or 
issue appropriate orders to protect the 
confidentiality on such matters.

(k) Notwithstanding the existence of a 
trade secret claim, an operator shall, 
upon request, disclose to MSHA any 
information which this section requires 
the operator to make available. Where 
there is a trade secret claim, the claim 
shall be made no later than at the time 
the information is provided to MSHA so 
that suitable determinations of trade 
secret status can be made and the 
necessary protection can be 
implemented.

(l) Nothing in this paragraph shall be 
construed as requiring the disclosure 
under any circumstances of process or 
percentage of mixture information which 
is a trade secret.

§46.9 Effective date.
Operators shall be in compliance with 

the provisions of this part within 1 year 
of its publication.

Appendix A  to Section 46.2—  
Mandatory— Health Hazard Definitions

Although safety hazards related to the 
physical characteristics of a chemical can be 
objectively defined in terms of testing 
requirements, such as flammability, health 
hazard definitions are less precise and more 
subjective. Health hazards may cause 
measurable changes in the body, such as 
decreased pulmonary function. These 
changes are generally indicated by the 
occurrence of signs and symptoms in the 
exposed employees, such as shortness of 
breath, which is a nonmeasurable, subjective 
feeling. Employees exposed to such hazards 
must be apprised of both the change in body 
function and the signs and symptoms that 
may occur to signal that change.

The determination of occupational health 
hazards is complicated by the fact that many 
of the effects or signs and symptoms occur 
commonly in nonoccupationally exposed 
populations. Therefore, effects of employee 
exposure are difficult to separate from 
normally occurring illnesses. Occasionally a 
substance causes an effect that is rarely seen 
in the population at large, such as black lung
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caused by exposure to respirable coal mine 
dust, thus making it easier to ascertain that 
the occupational exposure was the primary 
causative factor. More often, however, the 
effects are common, such as lung cancer. The 
situation is further complicated by the fact 
that most chemicals have not been tested 
adequately to determine their health hazard 
potential, and data do not exist to 
substantiate these effects.

There have been many attempts to 
categorize effects and to define them in 
various ways. Generally, the terms “acute” 
and “chronic” are used to delineate between 
effects on the basis of severity or duration. 
“Acute” effects usually occur rapidly as a 
result of short-term exposures and are of 
short duration. “Chronic*’ effects generally 
occur as a result of long-term exposure and 
are of long duration.

The acute effects referred to most 
frequently by the American National 
Standards Institute (ANSI) standard for 
Precautionary Labeling of Hazardous 
Industrial Chemicals (Z129.1-1982) are 
irritation, corrosivity, sensitization, and lethal 
dose. Although these are important health 
effects, they do not adequately cover the 
considerable range of acute effects that may 
occur as a result of occupational exposure, 
such as narcosis.

Similarly, the term chronic effect is often 
used to cover such health effects as 
carcinogenicity, teratogenicity, mutagenicity, 
and pneumoconiosis. These effects are 
obviously a concern in the workplace but do 
not adequately cover the area of chronic 
effects, excluding, for example, blood 
dyscrasias (such as anemia) chronic 
bronchitis, and liver atrophy.

The goal of defining precisely, in 
measurable terms, every possible health 
effect that may occur in the workplace as a 
result of chemical exposure cannot 
realistically be accomplished. This does not 
negate the need for employees to be informed 
of such effects and protected from them.

The following is a listing of various health 
hazards to be communicated to employees on 
a label’s hazard warning, in a chemical’s 
MSDS, and in employee training. A 
chemical's specific health hazards may be 
found in the literature sources listed in 
appendix B to § 46.3 of this part,

(a) Carcinogenic: A chemical considered to 
be carcinogenic by one of the following:

(1) The International Agency for Research 
on Cancer (IARC) has evaluated and 
categorized it as being carcinogenic to 
humans, probably carcinogenic to humans, or 
possibly carcinogenic to humans.

(2) The “Annual Report on Carcinogens” 
published by the National Toxicology 
Program (NTP) (latest edition) lists it as being 
carcinogenic, or reasonably anticipated to be 
carcinogenic.

(3) The American Conference of 
Governmental Industrial Hygienists (ACGIH) 
identifies it as a confirmed or suspected 
human carcinogen in the “Threshold Limit

Values and Biological Exposure Indices" 
(latest edition).

(4) MSHA regulates it as a carcinogen.
(b) Corrosive: A chemical that causes 

visible destruction of, or irreversible 
alterations in, living tissue by chemical action 
at the site of contact. For example, a 
chemical is considered to be corrosive if, 
when tested on the intact skin of albino 
rabbits by the method described by the U.S. 
Department of Transportation in appendix A 
to 49 CFR part 173, it destroys or changes 
irreversibly the structure of the tissue at the 
site of contact following an exposure period 
of 4 hours. This term does not refer to action 
on inanimate surfaces.

(c) Highly toxic: A chemical falling within 
any of the following categories:

(1) A chemical that has a median lethal 
dose (LD50) of 50 milligrams or less per 
kilogram of body weight when administered 
orally to albino rats weighing between 200 
and 300 grams each.

(2) A chemical that has a median lethal 
dose (LD50) of 200 milligrams or less per 
kilogram of body weight when administered 
by continuous contact for 24 hours (or less if 
death occurs within 24 hours) with the bare 
skin of albino rabbits weighing between 2 
and 3 kilograms each.

(3) A chemical that has a median lethal 
concentration (LC50) in air or 200 parts per 
million by volume or less of gas or vapor, or 2 
milligrams per liter or less of mist, fume, or 
dust, when administered by continuous 
inhalation for 1 hour (or less it death occurs 
within 1 hour) to albino rats weighing 
between 200 and 300 grams each.

(d) Irritant: A chemical which is not 
corrosive but which causes a reversible 
deleterious effect on living tissue by chemical 
action at the site of contact. A chemical is a 
skin irritant if, when tested on the intact skin 
of albino rabbits by the methods of 16 CFR 
1500.41 for 4 hours exposure or by other 
appropriate techniques, it results in an 
empirical score of 5 or more. A chemical is an 
eye irritant if so determined under the 
procedure listed in 16 CFR 1500.42 or other 
appropriate techniques.

(e) Sensitizer: A chemical that causes a 
substantial proportion of exposed people or 
animals to develop an allergic reaction in 
normal tissue after repeated exposure to the 
chemical.

(f) Toxic: A chemical falling within any of 
the following categories:

(1) A chemical that has a median lethal 
dose (LD50) of more than 50 milligrams per 
kilogram but not more than 500 milligrams 
per kilogram of body weight when 
administered orally to albino rats weighing 
between 200 and 300 grams each.

(2) A chemical that has a median lethal 
dose (LD50) of more than 200 milligrams per 
kilogram but not more than 1,000 milligrams 
per kilogram of body weight when 
administered by continuous contact for 24 
hours (or less if death occurs within 24 hours)

with the bare skin of albino rabbits weighing 
between 2 and 3 kilograms each.

(3) A chemical that has a median lethal 
concentration (LC50) in air of more than 200 
parts per million but not more than 2,0(K) 
parts per million by volume of gas or vapor, 
or more than two milligrams pér liter but not 
more than 20 milligrams per liter of mist 
fume, or dust, when administered by 
continuous inhalation for 1 hour (or less if 
death occurs within 1 hour) to albino rats 
weighing between 200 and 300 grams each.

(g) Target organ effects: The following is a 
target organ categorization of effects that 
may occur, including examples of signs and 
symptoms and chemicals that have been 
found to cause such effects. These examples 
are presented to illustrate the range and 
diversity of effects and hazards found in the 
workplace and the broad scope operators 
must consider in this area but are not 
intended to be all-inclusive:
(1) Hepatotoxins: Chemicals that produce 

liver damage;
Signs & Symptoms: Jaundice; live 

enlargement;
Chemicals: Carbon tetrachloride; 

nitrosamine;
(2) Nephrotoxins: Chemicals that produce 

kidney damage;
Signs & Symptoms: Edema; proteinuria; 

Chemicals: Halógena ted hydrocarbons; 
uranium;

(3) Neurotoxins: Chemicals that produce their 
primary toxic effects on the nervous 
system;
Signs & Symptoms: Narcosis; behavioral 

changes; decrease in motor functions; 
Chemicals: Mercury; carbon disulfide;

(4) Agents that act on the blood or 
hematopoietic system : Decrease 
hemoglobin function; deprive the body 
tissues of oxygen;
Signs & Symptioms: Cyanosis; loss of 

consciousness;
Chemicals: Carbon monoxide; cyanides;

(5) Agents that damage the lung: Chemicals 
that irritate or damage the pulmonary 
tissue;
Signs & Symptoms: Cough; tightness in 

chest; shortness of breath;
Chemicals: Silica; asbestos;

(6) Reproductive toxins; Chemicals that affect 
the reproduction capabilites including 
chromosomal damage (mutations) and 
effects on fetuses (teratogenesis);
Signs & Symptoms: Birth Defects; sterility; 
Chemicals: Lead; Gasoline; Ethyleneoxide;

(7) Cutaneous hazards: Chemicals that affect 
the dermal layer of the body;
Signs & Symptoms: Defatting of the skin;

rashes; irritation;
Chemicals: Ketones; chlorinated 

compounds; and,
(.8) Eye hazards: Chemicals that affect the eye 

or visual capacity;
Signs & Symptoms: Conjunctivitis; cornea! 

damage;
Chemicals: Organic solvents; acids.
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Appendix B to Section 46.3—
Advisory— information Sources

The following is a list of available data 
sources that the operator may wish to consult 
to evaluate the physical hazards of chemicals 
and determine the specific health effects:
—Any information in the operator’s files, 

such as chemical analysis, toxicity testing 
results or illness experience of employees. 

—Any information obtained from the 
chemical suppliers, such as MSDSs or 
product safety bulletins.

—Any pertinent information obtained from 
the following sources (latest editions 
should be used):
Condensed Chemical Dictionary, Van 

Nostrand Reinhold Co., 135 West 50th Street 
New York, NY 10020.

The M erk Index: An Encyclopedia o f 
Chemicals and Drugs, Merk and Company, 
Inc., 128 E. Lincoln Ave. Rahway, NJ 07085.

I ARC Monographs on the Evaluation o f the 
Carcinogenic Risk o f Chemicals to Man, 
Geneva: World Health Organization, 
International Agency for Research on Cancer, 
1972-Present. (Multivolume work). 49 
Sheridan Street, Albany, NY 12210. 
Summaries are available in supplement 
volumes.

Industrial Hygiene and Toxicology, by F.A. 
Patty, John Wiley & Sons, Inc., New York, NY 
(Mutivolume work).

Clinical Toxicology o f Commercial 
Products, Gleason, Gosselin, and Hodge.

Casareti and Doull’s Toxicology; The Basic 
Science o f Poisons, Doull, Klaassen, and 
Amdur, Macmillan Publishing Co., Inc., New 
York. NY.

Industrial Toxicology, by A lice Hamilton 
and Harriet L, Hardy, Publishing Sciences 
Group, Inc., Action, MA.

Toxicology o f the Eye, by W. Morton 
Grant, Charles C. Thomas, 301-327 East 
Lawrence Avenue, Springfield, IL.

Recognition o f Health Hazards in Industry, 
William A. Burgess, John Wiley and Sons, 605 
Third Avenue, New York, NY 10158.

Chemical Hazards o f the W orkplace, Nick 
H. Proctor and James P. Hughes, J.P.,
Lipincott Company, 6 Winchester Terrace, 
New York, NY 10022.

Handbook o f Chemistry and Physics, 
Chemical Rubber Company, 18901 Cranwood 
Parkway, Cleveland, OH 44128.

Threshold Limit Values and Biological 
Exposure Indices, American Conference of 
Governmental Industrial Hygienists (ACGIH), 
6500 Glenway Avenue, Bldg. D-5, Cincinnati, 
OH 45211. Information specifically on the 
physical hazards of chemicals may be found 
in publications of the National Fire Protection 
Association, Boston, MA.

The following documents may be 
purchased from the Superintendent of 
Documents. U.S. Government Printing Office, 
Washington, DC 20402:

Occupational Health Guidelines, NIOSH/ 
OSHA (NIOSH Pub. No. 81-123).

NIOSH Pocket Guide to Chemical 
Hazards, NIOSH Pub. No. 85-114.

Registry o f Toxic Effects o f Chemical 
Substances, NIOSH Pub. No. 80-102.

M iscellaneous Documents published by the 
National Institute for Occupational Safety 
and Health:
Recommendations for Occupational Safety 

and Health Standards 
Special Hazard Reviews.
Occupational Hazard Assessments.
Current Intelligence Bulletins.

MSHA Standards (30 CFR parts, 56, 57, 70, 
71, 75 and 77).

NTP Annual Report on Carcinogens and 
Summary o f the Annual Report on 
Carcinogens, National Technical Information 
Service (NTIS), 5285 Port Royal Road, 
Springfield, VA 22161. (703) 487-4650.

B iblio graph ic  Data B a s e s

Service provider

Bibliographic Retrieval 
Services, (BRS), 1200 
Route 7, Latham, NJ 
12110.

Lockheed—DIALOG 
Information Service, 
Inc. 3460 Hillview 
Avenue, Palo Alto, CA 
94304.

SDC—Orbit, SDC 
Information Service, 
2500 Colorado 
Avenue, Santa 
Monica, CA 90406.

National Library of 
Medicine, Department 
of Health and Human 
Services, Public Health 
Services, National 
Institute of Health 
Bethesda, MD 20209.

Pergamon International 
Information Corp.,
1340 Old Chain Bridge 
Rd„ McLean, VA 
22101.

Questel, Inc., 1625 Eye 
Street, NW., Suite 818 
Washington, DC 20006.

Chemical Information 
System ICI (ICIS), 
Bureau of National 
Affairs, 1133 15th 
Street, NW., Suite 300, 
Washington, DC 20005.

File name

Biosis Previews, CA 
Search, Medlars,
NTIS, Hazardline, 
American Chemical 
Journal, Excerpta 
Medica, IRCS Medical 
Science Journal, Pre- 
Med, Inti 
Pharmaceutical 
Abstracts, Paper 
Chem.

Biosis Prev. Files, CA 
Search Files, CAB 
Abstracts, Chemical 
Exposure, Chemname, 
Chemsis Files, 
Chemzero, Embase 
Files, Environmental 
Bibliographies, 
Enviroline, Federal 
Research in Progress, 
IRL Life Science 
Collection, NTIS, 
Occupational Safety 

. and Health (NIOSH), 
Paper Chem.

CAS Files, Chemdex, 2, 
3, NTIS.

Hazardous Substances 
Data Bank (NSDB), 
Medline files, Toxline 
files, Cancedit, 
RTECS, Chemline.

Laboratory Hazard 
Bulletin.

CIC/ILO, Cancernet.

Structure and 
Nomenclature Search 
System (SANSS), 
Acute Toxicity 
(RTECS), Clinical 
Toxicology of 
Commercial Products, 
Oil and Hazardous 
Materials Technical 
Assistance Data 
System, CCRIS, 
CÉSARS.

Rncc

B iblio graph ic  Data Ba s e s — Continued

Service provider File name

Occupational Health MSDA, Hazardline.
Services, 400 Plaza
Drive, Secaucus, NJ
07094.

Appendix C— Advisory— Guideiines for 
Operator Compliance

The Hazard Communication Standard 
..(HCS) is based on a simple concept—that 
employees have both a need and right to 
know the hazards and identities of the 
chemicals they are exposed to when working. 
They also need to know what protective 
measures are available to prevent adverse 
effects from occurring. The HCS is designed 
to provide employees with the information 
they need.

Knowledge acquired under the HCS will 
help operators provide a safer workplace for 
their employees. Where operators have 
information about the chemicals being used, 
they can take steps to reduce exposures, 
substitute less hazardous materials, and 
establish proper work practices. These efforts 
will help prevent the occurrence of work- 
related illnesses and injuries caused by 
chemicals.

The HCS addresses the issues of evaluating 
and communicating hazards to employees. 
Evaluation of chemical hazards involves a 
number of technical concepts and is a 
process that requires professional judgment 
and expertise. However, most chemicals used 
by operators are not produced by them, and 
the HCS does not require operators to 
evaluate chemicals that have already been 
evaluated by the chemical supplier or 
manufacturer.

This appendix is as a general guide for 
operators to help them determine what would 
be required under a final rule. It does not 
supplant or substitute for the regulatory 
provisions but rather would provide a 
simplified outline of the steps a typical 
operator would follow to meet the 

. requirements.

(a) Becoming Familiar With the Rule
The standard is long, and some part of it 

are technical, but the basic concepts are 
simple. In fact, the requirements reflect what 
many operators have been doing for years. 
You may find that you are already largely in 
compliance with many of the provisions and 
will simply have to modify your existing 
program. If you are operating in a State which 
has an OSHA or EPA approved state plan 
agreement, you may have to comply with the 
State’s hazard communication or right-to- 
know requirements, which may be very 
similar to those of MSHA’s rule.

The HCS requires information to be 
prepared and transmitted to employees 
regarding hazardous chemicals to which they 
are exposed. The HCS covers both physical 
hazards (such as flammability) and health 
hazards (such as irritation, lung damage, and 
cancer). Most chemicals used in the
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workplace have some hazard potential, and 
this is covered by the rule.

This rule is intended to be performance 
oriented. That means that you have the 
flexibility to adapt the rule to the needs of 
your particular workplace, rather than having 
to follow specific, rigid requirements. It also 
means that you have to exercise more 
judgment to implement an appropriate and 
effective program.

The standard’s design is simple. As an 
operator, you must evaluate the hazards of 
chemicals you produce or use. That 
information is then used in preparing 
required labels for containers, the written 
hazard communication program, material 
safety data sheets (MSDSs), and the 
employee training program.

Under the HCS promulgated by OSHA, 
chemical manufacturers, importers, and 
distributors of hazardous chemicals are all 
required to provide appropriate labels and 
MSDSs to downstream users when they ship 
the chemicals. Every container of a 
hazardous chemical you receive from these 
sources should be labeled, tagged, or marked 
with the required information. They should 
also send you an MSDS at the time of the first 
shipment of the chemical and with the next 
shipment after the MSDS is updated with 
new and significant information about the 
hazards. Under the MSHA HCS, you are 
required to rely on the information received 
from the chemical supplier on the chemical’s 
MSDS and container label. You are not 
responsible for inaccurate information on 
MSDSs that you receive with hazardous 
chemicals, and you have no independent duty 
under this standard to analyze chemicals you 
receive or to evaluate their hazards beyond 
considering the information that is contained 
on the chemical’s MSDS and container label.

Operators that “use” hazardous chemicals 
must have a program to ensure the 
information is provided to exposed 
employees. “Use” means to package, handle, 
react, or transfer. This is an intentionally 
broad scope and includes any situation 
where a chemical is present in such a way 
that employees may be exposed.

The requirements of the rule that deal 
specifically with the hazard communication 
program are found in the standard in § 46.4 
(hazard communication program), § 46.5 
(labels and other forms of warning), § 46.6 
(material safety data sheets), and § 46.7 
(employee training). The requirements of 
these sections should be the focus of your 
attention. Concentrate on becoming familiar 
with them, using § 46.1 (scope and 
application), § 46.2 (definitions), and this 
appendix for reference when needed to help 
explain the provisions.

(b) Identify Responsible Staff
Hazard communication will be a continuing 

program in your operation. In order to have a 
successful program, it will be necessary to 
assign responsibility for both the initial and 
ongoing activities that have to be undertaken 
to comply with the rule. In some cases, these 
activities may already be part of current job 
assignments. For example, mine foremen or 
shift bosses are frequently responsible for on- 
‘he-job training sessions. Early identification 
of the responsible employees and

involvément of them in the development of 
your plan of action will result in a more 
effective program design. Evaluation of the 
effectiveness of your program will also be 
enhanced by involvement of affected 
employees.

For any safety and health program, success 
depends on commitment at every level of the 
organization. This is particularly true for 
hazard communication, where success 
requires a change in behavior. This will occur 
only if operators understand the program are 
are committed to its success and if employees 
are motivated by the people presenting the 
information to them.

(c) Identify Hazardous Chemicals in the 
Workplace

The standard requires a list of hazardous 
chemicals in the workplace as part of the 
written hazard communication program. 
Preparing the list will help you complete the 
rest of the program, since it will give you 
some idea of the scope of the program 
required for compliance at your mine.

The best way to prepare a comprehensive 
list is to survey the workplace. Purchasing 
records may also help, and certainly 
operators should establish procedures to 
ensure that, in the future, purchasing 
procedures result in an MSDS being received 
before a material is used in the workplace.

The broadest possible perspective should 
be taken when doing the survey. Sometimes 
people think of “chemicals” as being only 
liquids in containers. The HCS covers 
chemicals in all physical forms—liquids, 
solids, gases, vapors, fumes, and mists— 
whether or not they are “contained." The 
hazardous nature of the chemicals and the 
potential for exposure are the factors which 
determine whether a chemical is covered. If 
it’s not hazardous, it is not covered. If there is 
no potential for exposure—for example, the 
chemical is inextricably bound and cannot be 
released—the rule does not cover the 
chemical.

Operators should examine their workplace 
and identify chemicals in containers, pipes, 
and on conveyors, as well as those generated 
in work operations. For example, welding 
fumes, dusts, exhaust fumes, and blasting 
gases are all sources of chemical exposures. 
Read labels provide by suppliers for hazard 
information. Make a list of all chemicals in 
the workplace that are potentially hazardous. 
For use in informing and training the 
employee, you may also want to note on the 
list the locations of the chemicals within the 
workplace, the amount of the chemical, and 
an indication of the hazards as found on the 
label. This will help you as you prepare the 
rest of your program.

Section 46.1, scope and application, 
includes exemptions for various chemicals or 
workplace situations. After compiling the 
complete list of chemicals, you should review 
this section to determine if any of the items 
can be eliminated from the list because they 
are exempted materials. For example, food, 
drink, drugs, cosmetics, tobacco, and tobacco 
products intended for employee consumption 
or use are exempt. Consequently, rubbing 
alcohol in the first aid kit would not be 
covered.

Once you have compiled as complete a list 
as possible of the potentially hazardous

chemicals in the workplace, the next step is 
to determine if you have received MSDSs for 
all of them. Check your files against the 
inventory you have just compiled. If any are 
missing, contact your supplier and request 
one. It is a good idea to document these 
requests either by copy of a letter or a note 
regarding telephone conversations. If you 
have HSDSs for chemicals that are not on 
your list, figure out why. Maybe you don't use 
the chemical anymore, or maybe you missed 
it in your survey. Some suppliers do provide 
MSDSs for products that are not hazardous. 
These do not have to be maintained by you. 
You may wish to dispose of outdated 
chemicals or chemicals you no longer intend 
to use to lessen your obligations under this 
standard.

The standard does not allow employees to 
use any hazardous chemicals brought into 
your workplace for which you have not 
received or requested an MSDS. The MSDS 
provides information you need to ensure that 
proper protective measures are implemented 
prior to exposure.

(d) Preparing and Implementing a Written 
Hazard Communication Program

All workplaces where employees are 
exposed to hazardous chemicals must have a 
written program which describes how the 
standard will be implemented in that 
operation. Preparation of a program is not 
just a paper exercise— all of the elements 
must be implemented in the workplace in 
order to be in compliance with the rule. See 
§ 46.4 of the standard for the specific 
requirements regarding written hazard 
communication programs.

The program does not have to be lengthy or 
complicated. It is intended to be a blueprint 
for implementation of your program as an 
assurance that all aspects of the requirements 
have been addressed. Under existing State 
and OSHA HCSs, many general industry 
trade associations and other professional 
groups have developed sample programs and 
other assistance materials. Because of the 
similarity between the MSHA and OSHA 
rule, you may find many of these programs 
very helpful. Although you may wish to use 
such general guidance, you must remember 
that the written program has to reflect what 
you are doing in your workplace. Therefore, if 
you use a generic program, it must be 
adapted to address your specific operation. 
For example, the written program must list 
the chemicals present at your mine and 
where the required written materials will be 
made available to employees.

When MSHA inspects your workplace for 
compliance with the HCS, MSHA inspectors 
may ask to see your written program at the 
outset of the inspection. The written program 
must describe how the requirements for 
labels and other forms of warning, MSDSs, 
and employee training, are going to be met in 
your facility. The following discussion 
provides the type of information MSHA 
inspectors would be looking for to decide 
whether these elements of the hazard 
communication program have been properly 
addressed.

(1) Labels and Other Forms of Warning
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Containers of .hazardous chemicals in the 
workplace must be labeled, tagged, or 
marked with the identity of the chemical and 
appropriate hazard warnings. Sections 46.1 
and 46.5-indicate containers and chemicals 
that are exempted from the labeling 
requirements. Operators purchasing 
chemicals can rely on the labels provided by 
their suppliers. If the hazardous chemical is 
subsequently transferred by the operator 
from a labeled container to another 
container, the operator will have to label that 
container, unless it is subject to the portable 
container exemption in § 46.5. (See f  46.5 for 
specific labeling requirements.)

The primary information to be obtained 
from a required label is -an identity for the 
chemical and appropriate hazard warnings. 
The identity is any term which appeals on 
the label, the MSDS, and the list erf chemicals 
and thus links these three sources of 
information. The identity used on the label 
may be a common or trade name (“Black 
Magic Formula1') or a chemical name (1,1,1,- 
1—■trichloromethane). The hazard warning is 
a brief statement of the hazardous effects of 
the chemical (“flammable,” “causes lung 
damage,” ‘^possibly carcinogenic to 
humans”). Labels frequently contain other 
information, such asprecautionary measures 
(“do not use near open flame”), but this 
information is  not required by the rule, 
although it m aybe required under several 
other MSHA standards. For example, 30 CFR 
56.4101 requires readily-visible signs 
prohibiting smoking and open flames to be 
posted where a fire or-explosion hazard 
exists.

Labels must be legible, in English, and 
prominently displayed. There are no specific 
requirements for size, color, or any specified 
text. Operators having employees who do not 
read English should add information m their 
language to the material presented.

With these requirements in mind, the 
MSHA inspector will be looking for the 
following types of information to -ensure that 
labeling is properly implemented at your 
operation:

(i) Designation-of persons responsible for 
ensuring labeling of in-plant containers.

(ii) -Designation of persons responsible for 
ensuring labeling of any received containers.

(iii) Description of labeling systems used.
(iv) Description of written alternatives to 

labeling of in-plant containers, if  used.
(v) Procedures to review and update 

labeling information, when necessary.
Operators that are purchasing and using 

hazardous chemicals—rather than producing 
them—will primarily be concerned with 
ensuring that every purchased container is 
labeled. I f  materials are transferred into other 
containers, the-operator must ensure that 
these are labeled as well, unless they fall 
under the portable container exemption in 
§ 46.5. In terms of labeling systems, you nan 
simply choose to use the labels provided by 
your suppliers on the containers. These will 
generally be verbal te*t labels and do not 
usually include numerical rating systems or 
symbols -that require special training. The 
most important thing to remember is that it is 
a continuing duty to ensure that all in-plant 
containers of hazardous chemicals brought 
into your workplace are labeled. Therefore, it

Î8 important to designate someone to b e 
responsible for ensuring that the labels are 
maintained as required on the containers in 
your operation and that new ly purchased 
m aterials are checked for lab els prior to use.

Operators are required to provide labeling 
information, indicating the chemical hazards, 
with the initial shipment o f a hazardous 
chemical to a downstream ¡employer. This 
information may be included with the 
chemicals shipping papers rather than posted 
on the chemical’B container. The labeling 
information will serve to notify the 
downstream employer o f the chemical's 
hazards and provide a name and address to 
contact for the chemical’s MSDS.

(2) M aterials Safety  D ata  Sheets (MSDSs)
Operators are required to maintain MSDSs 

reoeived with each hazardous chemical 
brought onto mine property and to  develop 
M SDSs lo r chem icals they product. Suppliers 
o f hazardous chemicals, Bubject to the OSHA 
HCS, -are responsible fo r ensuring that their 
customers are provided a  copy o f these 
M SDSs or informed o f  where they could 
obtain them. You are required to Tely on the 
information in the M SDS received from your 
suppliers. I f  you do not receive an M SD S with 
a shipment that has been  labeled  as a 
hazardous chem ical, you are responsible for 
requesting one from them. I f  you receive one 
that is obviously inadequate— for -example, 
one having blank spaces that a re  not 
completed—you should request an 
appropriately completed one. I f  your request 
for a data sheet d oes not produce the 
information needed, you should con tact your 
local MSHA office for assistance in  obtaining 
the MSDS.

There is  no specified format for MSDS 
under the rule, although there are specific 
information requirements. OSHA has 
developed a non-mandatory format, OSHA 
Form 174, which may be used by  operators to 
comply with the -rule. 'Similar forms are also 
sold by firms marketing generic hazard 
communication program materials. MSHA 
anticipates developing a non-mandatory form 
comparable to OSHA'« to supply to operators 
upon request. The MSDS must be in English.
If you have employees who do not read 
English you shotdd prepare an MSDS in then- 
language as well. The specific requirments for 
developing MSDSs are in § 46.0

The role o f MSDSs under the rule is to 
provide detailed information on each 
hazardous rihemical, including its potential 
hazardous effects, its physical and chemical 
characteristics, and recommendations for 
appropriate protective measures. This 
information should be useful to you when 
designing protective programs, as well as to 
your employees. I f  you are not familiar with 
MSDSs and chemical terminology, you may 
need to learn to use them yourself. Generally 
speaking, most operators using hazardous 
chemicals primarily will be concerned with 
MSDS information regarding hazardous 
effects and recommended protective 
measures. Focus on the sections of the MSDS 
that are applicable to your situation.

Under $ 46.5, operators must provide 
employees with access, while they are in 
their work areas during their workshift, to the 
MSDS received for each hazardous chemical 
to which they are exposed. This may -be

accomplished in many different ways. You 
must decide what is appropriate for your 
particular workplace. Som e operators may 
choose to keep toe M SD S in a  binder in the 
employees' lunch area, at the foreman's work 
station, in  a control room, or in som e other 
location readily accessible to employees 
while in their work area. The M SD Ss could 
even be entered on  a computer, providing 
employees could have direct access to  it and 
were given sufficient information to b e  able 
to retrieve the data.

W hen it is  not practical for an operator to 
keep the M SD S in  the employees’ work area, 
operators m ay keep i t  at a central location 
such a s  the m ine office or where the 
employees clock-sin, provided that employees 
can immediately obtain the information 
contained on th e M SD S when needed and 
have access to  it  during their workshift.

In order to  ensure that you have a  current 
M SDS for each chem ical received in the mine 
as required, and that employee access is 
provided, the M SHA inspector w ill be looking 
for the following types of information in your 
written program:

(i) Designation of persons responsible for 
obtaining and maintaining the required 
MSDSs.

(ii) How such sheets are to b e maintained 
in the workplace, (such as in notebooks in the 
work areas), and  how employees can obtain 
access to them during their work shift.

p i )  Procedures to  follow when the MSDS is 
not received at the time of the first shipment

(iv) Description o f  alternatives to  having 
the actual M SDSs in the work area, i f  used.

fv ) Procedures to update MSDSs, for 
hazardous chem icals the operator produces, 
when new and significant health  information 
is found.

For operators using hazardous chemicals, 
the most important aspect of the w ritten 
program in terms of M SD Ss is  to ensure that 
someone is responsible for obtaining and 
maintaining the M SD Ss for every hazardous 
chemical received m to e  workplace. The list 
of hazardous chem icals required to  be 
maintained as part of the w ritten program 
will serve as an inventory but must also  
include hazardous chem icals produced at the 
mine. As -new chem icals are purchased, the 
list should b e  updated. O perators may find it 
convenient to  include o n  their purchase 
orders toe  name and address o f  the person 
designated at their operation to receive 
MSDSs.

(3) Employee Training
Section 46.7, Employee Training, requires 

operators to provide employees with training 
on hazardous Chemicals in their work area 
prior to their initial assignment to that area 
and whenever a new chemically related 
hazard is introduced into their work area. 
These -training provisions may be satisfied by 
training conducted In a properly designed -30 
CFR part 48 training program which meets all 
the requirements under part 46. Training may 
be done either by individual chemical or by 
categories of hazards. J f  there are only few 
chemicals in the workplace, then you may 
want to discuss each one individually. Where 
there are large numbers of chemicals or the 
chemicals change frequently, you will 
probably want to train generally based on tne
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hazard categories—for example, flammable 
liquids, corrosive materials, or carcinogens. 
Employees wilfhave access to the substance- 
specific information on the labels and 
MSDSs.

Training is a critical part of the hazard 
communication program. Through effective 
training, employees will learn to read and 
understand MSDSs, determine how they can 
be obtained and used in their own 
workplaces, and understand the risks of 
exposure to the chemicals in their workplaces 
as well as the ways to protect themselves. A 
properly conducted training program will 
ensure comprehension and understanding. It 
is not sufficient to merely read material to 
employees or simply hand them material to 
read. You want to create a climate where 
employees feel free to ask questions. This 
will help you to ensure that the information is 
understood. You must always remember that 
the underlying purpose of the HCS is to 
reduce the incidence of chemical source 
illnesses and injuries. This will be 
accomplished by modifying behavior through 
providing employees with training on hazards 
and protective measures. If your program 
works, you and your employees will better 
understand the chemical hazards within the 
workplace. The procedures you establish 
regarding, for example, purchasing storage, 
and handling of these chemicals will improve 
and thereby reduce the risks posed to 
employees exposed to the chemical hazards 
involved. Furthermore, your employees' 
comprehension will also be increased, and 
proper work practices will be followed in 
your operation.

If you are going to do the training yourself, 
you will have to understand the material and 
be prepared to motivate the employees to 
learn. This is not always an easy task, but the 
benefits are worth the effort.

In reviewing your written hazard 
communication program with regard to 
training, the following items need to be 
considered:

(i) Designation of person responsible for 
conducting training.

(ii) The program format and training 
materials to be used, such as classroom 
instruction, or audiovisuals.

(iii) Elements of the training program (must 
be consistent with the elements in § 46.7).

(iv) Procedures to train employees prior to 
their initial assignment to work with a 
hazardous chemical and when a new 
chemical hazard is introduced into the 
workplace.

T h e w ritten  h a z a rd  c o m m u n ic a tio n

program should include enough details about 
your plans in this area to assess whether or 
nota good faith effort is being made to train 
employees. MSHA does not expect that every 
employee will be able to recite all of the 
information about each chemical they are 
exposed to. In general, thé most important 
aspects of training under the HCS are to 
ensure that employees are aware that they 
are exposed to hazardous chemicals, that 
they know how to read and use the required 
labels and MSDSs, and that, as a 
consequence of learning this information, 
they are following the appropriate protective 
measures established by the chemical 
manufacturer. MSHA inspectors will ask to 
review the operator’s certification that 
training has been done. MSHA inspectors 
will also be talking to employees to 
determine if they have received the required 
training, know the operations in their work 
area where hazardous chemicals are present, 
and know where to obtain substance-specific 
information on labels, MSDSs, and the 
written hazard communication program 
required under this standard.

If you already have a training program, you 
may simply have to supplement it with 
whatever additional information is required 
under the HCS. For example, operators that 
conduct employee training under part 48, 
would need to include in their existing 
training program only the information 
required under § 46.7. You can provide 
employee training through whatever means 
found appropriate and protective. Although 
there may always have to be some training 
on-site, specific to your particular operation 
(such as informing employees of the location 
and availability of the written program and 
MSDSs), employee training could be satisfied 
in part by general training about the 
requirements of the HCS and about chemical 
hazards on the job which is provided by, for 
example, trade associations, unions, colleges, 
and professional schools. Regardless of the 
method relied upon, the operator is always 
ultimately responsible for ensuring that 
employees are adequately trained. If the 
MSHA inspector finds that the training is 
deficient, the operator will be cited for the 
deficiency regardless of who actually 
provided the training on behalf of the 
operator.

(4) Other Requirements
In addition to these specific items, MSHA 

inspectors will also be asking the following 
questions in assessing the adequacy of your 
hazard communication program:

(i) Has a list been developed of the 
hazardous chemicals known to be present in 
the workplace using the chemicals known to 
be present in the workplace using the 
chemicals identity?

(ii) Do employees have access to the list of 
the hazardous chemicals on mine property?

(iii) On multioperator worksites, are the 
methods described for providing other 
operators working at the mine, such as 
independent contractors, with information 
about the labeling systems, MSDSs, and 
information on your hazardous chemicals to 
which their employees may be exposed?

(iv) Do employees and their designated 
representatives have access to the written 
hazard communication program?

(e) Checklist for Compliance
The following checklist will help to ensure 

you are in compliance with the rule:

Prepared an inventory of chem icals........  ........
Ensured containers of hazardous ____

chem icals brought onto mine proper
ty are labeled.

Obtained M SDSs for each hazardous ------ -
chemical brought onto mine proper
ty-

Developed M SDSs for hazardous ___ _
chem icals produced on the mine 
property.

Evaluated all chem icals produced or — _  
used to determine if they are haz
ardous.

Developed a written hazard communi- ____.
cation program.

Made M SDSs and written hazard c o m - ____
munication program available to 
employees.

Conducted training of employees............. — —

(f) Further Assistance
Operators having questions regarding 

compliance with the HCS will be able to 
contact their local MSHA office for 
assistance. It is anticipated that free 
consultation services will also be available 
through MSHA to assist operators, and 
information regarding these services will be 
made available through your local MSHA 
office and MSHA’s Office of Information and 
Public Affairs, located in Arlington, Virginia 
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