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commercial delivery service shall be 
considered as meeting an announced 
deadline if they are either:

(1) Received on or before the deadline 
date at the address specified in the 
Application Submission Section, or

(2) Sent on or before the deadline date 
and received in time for the ANA 
independent review. (Applicants are 
cautioned to request a legibly dated 
receipt from a commercial carrier or U.S. 
Postal Service or a legible postmark 
date from the U.S. Postal Service.
Private metered postmarks shall not be 
acceptable as proof of timely mailing.)

Late applications. Applications which 
do not meet the criteria in the above 
paragraph of this section are considered 
late applications and will be returned to 
the applicant. Applications will not be 
held over for the next closing date. ANA 
shall notify each late applicant that its 
application will not be considered in the 
current competition.

Extension o f deadlines. ANA may 
extend the deadline for all applicants 
because of acts of God such as floods, 
hurricanes, etc., or when there is a 
widespread disruption of the mails. 
However, if ANA does not extend the 
deadline for all applicants, it may not
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waive or extend the deadline for any 
applicant.
(Catalog of Federal Domestic Assistance 
Program Number 13.612 Native American 
Programs)

Dated: August 16,1989.
Dominic ). Mastrapasqua,
A c tin g  Com m issioner, A d m in istra tio n  fo r  
N a tiv e  A m ericans.

Approved: September 20,1989.
Mary Sheila Gall,
A ssista n t S ecreta ry fo r H um an D evelopm ent 
Services.

[FR Doc. 89-23074 Filed 9-28-89; 8:45 am]
BILUNG CODE 4130-01-M
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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Parts 18,228, and 402

RiN 1018-A  80 5

Incidental Take of Endangered, 
Threatened and Other Depleted Marine 
Mammals

a g e n c ie s : Fish and Wildlife Service 
(FWS), Interior; National Marine 
Fisheries Service (NMFS), NOAA, 
Commerce.
a c t i o n : Final rule.

s u m m a r y : Regulations are issued to 
implement amendments enacted in 1986 
to the Marine Mammal Protection Act of 
1972 (MMPA) and Endangered Species 
Act of 1973 (ESA). These amendments 
provide a mechanism for allowing 
certain takings of endangered, 
threatened and other depleted marine 
mammals incidental to activities other 
than commercial fishing operations. 
Previously, the incidental taking of 
depleted marine mammals was not 
allowable under the terms of the MMPA. 
This rule amends existing procedures 
governing incidental take 
authorizations.
EFFECTIVE DATE: October 30,1989.
FOR FURTHER INFORMATION CONTACT: 
Patricia Montanio, Protected Species 
Management Division, Office of 
Protected Resources and Habitat 
Programs, National Marine Fisheries 
Service, 1335 East-West Highway, Silver 
Spring, MD 20910, 301-427-2322, or 
Robert Peoples, Division of Fish and 
Wildlife Management Assistance, U.S. 
Fish and Wildlife Service, Department 
of the Interior, Mail Stop—820 Arlington 
Square, 18th and C Streets, NW., 
Washington, DC 20240, 703-358-1718. 
s u p p l e m e n t a r y  in f o r m a t io n : Proposed 
regulations on the Incidental Take of 
Endangered, Threatened and Other 
Depleted Marine Mammals were 
published on March 15,1988 (53 FR 
8473-8477). The original May 18 close of 
the comment period was extended until 
July 5,1988 (53 FR 17964-17965). More 
than 20 entities, including conservation 
groups, Federal, state and local 
government agencies, private industry 
and other interested parties commented 
on the proposed rule. These comments 
are summarized along with responses in 
the discussions below.

General Requirements and Processes
FWS and NMFS share responsibilities 

under the MMPA (16 U.S.C., 1361 et seq.) 
and ESA (16 U.S.C. 1531 et seq.). NMFS 
is responsible for species of the order 
Cetacea (whales and dolphins) and the 
suborder Pinnipedia (seals and sea 
lions) except walrus. FWS is responsible 
for the dugong, manatees, polar bear, 
sea and marine otters and walrus. 
Depending on the animals involved, the 
term “Service” used in this document 
may refer to FWS and/or NMFS.

Section 101(a)(5) of the MMPA allows 
for the taking of marine mammals 
incidental to non-commercial fishing 
activities under certain circumstances; 
Section 7(b)(4) of the ESA allows, under 
certain circumstances; for the taking of 
endangered and threatened species 
incidental to activities that have Federal 
involvement or control. If a marine 
mammal species is listed as endangered 
or threatened under the ESA, the 
requirements of both the MMPA and 
ESA must be met before the incidental 
take can be allowed.
Summary of Amendments

Prior to amendment, section 101(a)(5) 
of the MMPA applied only to non- 
depleted species. Under section 3(1)(C) 
of the MMPA, all endangered and 
threatened marine mammals are by 
definition depleted. Sines the more 
restrictive provisions of the MMPA 
prevail, the ESA provisions alone could 
not be used to authorize the incidental 
taking of endangered or threatened 
marine mammals.

Public Law 99-659, title IV, section 411 
(approved November 14,1986) amended 
section 101(a)(5) of the MMPA and made 
conforming changes to sections 7(b)(4) 
and 7(o) of the ESA. The primary change 
was to allow the taking of depleted as 
well as non-depleted species of marine 
mammals incidental to specified 
activities (other than commercial fishing 
operations) under certain conditions.
The amendments also changed some of 
the conditions under which incidental 
taking can be allowed.

General Comment: One commenter 
believed that there should not be any 
taking, hunting or killing of endangered, 
threatened or depleted species.

Under the 1986 Amendments,
Congress provides an exception for the 
incidental, but not intentional, taking of 
small numbers of depleted marine 
mammals under limited circumstances. 
Although we anticipate most taking to 
be by harassment only, the amendment 
is not limited to non-lethal takings.
MMPA—Section 101(a)(5) Process

Under sections 101(a)(5) of the 
MMPA, the Service can allow the taking

of small numbers of marine mammals 
incidental to a specified activity (other 
than commercial fishing) within a 
specified geographical area. For the 
Service to consider allowing an 
incidental taking, a written request for 
specific regulations must be submitted 
to the Service containing detailed 
information on the activity as a whole 
and impacts of the total potential take. 
The Service will evaluate the impacts 
resulting from all persons conducting the 
specified activity, not just the impacts 
from one entity’s activities. If the 
Service makes certain findings, specific 
regulations will be issued that, among 
other things, establish permissible 
methods of taking and other means of 
effecting the least practicable adverse 
impact on the species. After regulations 
are issued, individual Letters of 
Authorization must be obtained from the 
Service by those conducting the activity.

Procedural regulations implementing 
this provision of the MMPA are found at 
50 CFR 18.27 for FWS and at 50 CFR 
part 228 for NMFS.

Processing time: In the preamble to 
the proposed rule, the Service advised 
requestors that the regulatory process 
for specific regulations can take a year 
or more. Many commenters believed this 
to be excessive resulting in unnecessary 
time and financial costs to applicants 
and delayed the identification and 
development of hydrocarbon resources. 
Further, two commenters believed that 
the lengthy review process does not 
account for the urgency of some 
situations, such as platform removals for 
safety or reuse purposes, or operational 
constraints due to weather and ice 
conditions in Alaska. They argued that 
Congress intended that the Service act 
expeditiously on requests.

The Service will complete the process 
as quickly as possible and will provide 
the applicant with a proposed schedule, 
if requested. Although regulations have 
been issued in as little as six months, 
the process generally takes longer 
because of the time necessary to 
complete the environmental and 
regulatory reviews and provide an 
opportunity for public comment on the 
proposed rule. Therefore, the Service 
believes one year is a realistic estimate. 
Knowing the potential time 
requirements, applicants can plan their 
activities accordingly. Since the MMPA 
process can be conducted 
simultaneously with other requirements, 
early initiation of the MMPA process 
will avoid delaying approval and 
implementation of specific activities. 
Once regulations are established 
governing a specific activity, Letters of
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Authorization can be issued quickly and 
can accommodate specific urgencies.

Comment Periods; Under 50 CFR 
228.4(b), NMFS publishes a notice of 
receipt of request for regulations and 
solicits information. Public comments 
are also accepted on the proposed 
findings and regulations. The FWS, on 
the other hand, does not require 
publication of a notice of receipt of 
request and generally solicits comments 
only on its proposed findings and 
regulations (50 CFR 18.27(d)(2)). This is 
the only difference between NMFS and 
FWS processes, which is relatively 
minor reflecting standard agency 
procedures. Some commenters opposed 
the initial comment period established 
by NMFS since it is not mandated under 
the MMPA or Administrative Procedure 
Act and could delay issuance of final 
regulations.

The NMFS approach is consistent 
with its general approach to 
regulations—providing the public with 
an advance notice of a rulemaking 
where possible. The NMFS believes that 
the first comment period facilitates 
gathering all available information prior 
to developing the required regulatory 
and environmental analyses and 
publishing a proposed rule. No minimum 
time for the initial comment period is 
established in the NMFS regulations. 
Therefore, in unusual or critical 
situations, this comment period could be 
less than the usual 30 days. In addition, 
drafting the required environmental and 
regulatory documents could begin during 
the comment period, resulting in no 
significant delay to the process.

Application assistance: Commenters 
suggested that applicants be encouraged 
to consult with the Service in preparing 
a request to identify sources of 
information and to ensure an adequate 
request.

The Service agrees, but does not 
believe that this needs to be stated in 
the regulations. The Service will assist 
potential applicants by exp laining 
requirements and identifying sources of 
information. Potential applicants are 
encouraged to contact the Service and 
the Service’s Regional Offices for 
assistance.

Completeness of request: One 
commenter believed that the Service 
should be required to determine the 
completeness of a request within 15 
days. If found incomplete, the Service 
would notify the applicant with an 
explanation of what is required to make 
the request complete.

The Service will review requests and 
notify applicants as soon as practicable 
of any additional information required. 
However, information needs (such as 
the feasibility of implementing certain

mitigating measures) may become 
apparent anytime during the regulatory 
process. Therefore, the Service reserves 
the option to request additional 
information when required, rather than 
just within the first 15 days.

Denial of requests: Some commenters 
believed that the regulations should 
require that denials of requests for 
specific regulations along with the 
findings in support of that decision be 
published and made available to the 
applicant.

The Service agrees and has added 
new §§ 18.27(d)(4) and 228.4(d) requiring 
publication in the Federal Register of 
any decision to deny a request along 
with the basis for denying the request.

Required information: One 
commenter believed that the 
information required in § 18.27(d) (vi),
(vii) and (viii) and § 228.4(a) (9), (10) and 
(11) dealing with suggested means of 
mitigating and monitoring impacts 
should be optional, since these 
discussions would be more productive 
after the applicant has an opportunity to 
consult with the Service and subsistence 
users.

The Service believes the applicant 
should be required to identify mitigating 
measures and ways to monitor impacts 
to assist the Service in developing the 
most workable regulations. The 
applicant’s detailed knowledge of the 
proposed activity provides a good basis 
for such initial proposals. Including 
these suggestions for comment and 
further discussion as the process 
continues will serve to enhance and 
facilitate the process of developing 
regulations. Therefore, the Service has 
retained these questions.

Total impacts: One commenter 
believed that the current reference to 
"cumulative” impacts in the information 
required under §§ 18.27(d) and 228.4 
should be deleted.

As used in these sections, cumulative 
impacts was intended to mean the total 
impacts resulting from the activity as a 
whole, not just the impacts resulting 
from one individual’s or company’s 
participation. It was not intended to 
mean the impacts resulting from the 
activity in conjunction with unrelated 
ongoing or projected activities (as the 
term is used under NEPA). Therefore, 
the word cumulative has been deleted 
and the sentence clarified to request 
information on the "activity as a whole, 
which includes, but is not limited to, an 
assessment of total impacts by all 
persons conducting the activity.” (See 
also “Cumulative Impacts” discussion 
below.)

Burden of proof: In the preamble to 
the proposed rule, the Service stated 
that the applicant has the burden to

demonstrate, through the best scientific 
information available, that only a 
negligible impact is reasonably likely to 
occur. Commenters suggested that only 
the best presently available, readily 
obtainable information should be 
required in requests, and that applicants 
should not be required to conduct 
research if information gaps exist. 
Commenters also objected to the 
applicant having the burden to 
demonstrate negligible impact, and 
believed it is the responsibility of the 
Service.

In response to the commenters’ 
concerns, the Service notes that its “best 
available scientific evidence” standard 
used to determine the completeness of a 
request in the MMPA regulations is 
similar to the “best available scientific 
and commercial data” standard that is 
used in the Section 7 (ESA) consultation 
regulations. Therefore, the Service 
intends to use the principles described 
in the following excerpt from the 
preamble to the consultation regulations 
when additional data is needed to 
complete a request for specific 
regulations under this final rule:

A Service request for additonal data will 
not be used as a vehicle for burdening 
applicants with unnecessary studies and 
inordinate delays * * \ As in the Pittston  
case [R oosevelt Cam pobello  In te rn a tio n a l 
P a rk  Com m ission  v. E P A , 684 F.2d 1041 (1st 
Cir. 1982)], these requirements will be limited 
to readily obtainable data that would assist 
the Service in formulating its biological 
opinion [under Section 7(b) of the ESA] * * \ 
[A]s in Pittston, a distinction must be made 
between requests for special research 
projects and requests for routine, customary 
data collection activities.

51 F R 19926,19952 (June 3,1986).
Only the best available information 

needs to be submitted with a request, 
and conducting research is not a 
requirement. The Service believes it is 
the responsibility of the applicant to 
provide the required information and to 
demonstrate negligible impact since the 
applicant is requesting authority to take 
the marine mammals and is the 
beneficiary of such authority. The 
Service will also consider information 
submitted by other interested parties or 
otherwise available. If the information 
submitted by the applicant together with 
any other information available to the 
Service is not sufficient to support a 
negligible impact finding, regulations 
cannot be issued. In this case, additional 
studies may be needed to support a 
negligible impact finding.

It should also be noted that Congress 
placed a continuing burden on those 
operating under the authority of Section 
101(a)(5) to "engage in appropriate
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research designed to reduce the 
incidental taking of marine mammals 
pursuant to the specified activity 
concerned.” H.R. Rep. No. 228,97th 
Cong., 1st Sess. 20 (1961).

Placing the burden on the applicant to 
demonstrate negligible impact is 
consistent with other take 
authorizations under the MMPA. Under 
Section 104(d)(3), permit applicants 
“must demonstrate to the Secretary that 
the taking * * # will be consistent with 
the purposes of this Act and the 
applicable regulations established under 
section 103 of this title.” In the 1971 
House Report, Congress explained this 
basic concept

Before any marine mammal may be taken, 
the appropriate Secretary must first establish 
general limitations on the taking, and must 
issue a permit which would allow that taking. 
In every case, the burden is placed upon 
those seeking permits to show that the taking 
should be allowed and will not work to the 
disadvantage of the species or stock of 
animals involved. If that burden is not 
carried—and it is by no means a light 
burden—the permit may not be issued. The 
effect of this set of requirements is to insist 
that the management of the animal 
populations be carried out with the interests 
of the animal» as the prime consideration.

H.R. Rep. No. 707,92d Cong., 1st Sess. 18 
(1971).

U.S. Citizen: As stated in the 
preamble to the proposed rule, under 
section 101(a)(5) of the MMPA only U.S. 
citizens are eligible to apply for Letters 
of Authorization. Commerrters believed 
that the definition of U.S. citizens in the 
regulations is unduly restrictive since it 
requires that companies or corporations 
be controlled by U.S. citizens. 
Commenters pointed out that this is 
inconsistent with regulatory practice 
under the Outer Continental Shelf Lands 
Act (OCSLA) which requires only that 
the company be organized under the 
laws of the United States to be 
considered a U.S. citizen. Commenters 
believed that Congress intended that all 
holders of offshore leases be eligible for 
a small take authorization under the 
MMPA, and, therefore, the MMPA 
regulatory definition should be made 
consistent with the OCSLA definition.

The Service agrees that a change in 
the definition may be appropriate. 
However, since this change was not 
discussed in the proposed rule and is a 
potentially significant modification, the 
Service is addressing this issue in a 
separate proposed rulemaking to avoid 
delay in publication of this final rule. 
That proposed rule was published in the 
Federal Register on August 17,1989 (54 
FR 33949).

Impact an Species or Stock
Before the Service may allow a taking 

of marine mammals under the authority 
of section 101(a)(5) of die MMPA, it 
must find that the total taking expected 
from the specified activity will have a 
negligible impact on the species or 
stock. After a thorough review of the 
public comments on this issue, the 
Service adopts its proposed definition of 
"negligible impact.”

Under the Service’s regulatory 
definition, a finding of negligible impact 
would require that the impact resulting 
from the specified activity cannot 
reasonably be expected to, and is not 
reasonably likely to, adversely affect the 
species or stock through effects on 
annual rates of recruitment or survival. 
The Service believes that this definition 
of negligible impact follows 
concessional intent when enacting 
Public Law 99-659.

Effects on annual rates o f recruitment 
or survival: Several commenters 
contended that the proposed definition 
of negligible impact w as too lenient 
because it suggested that only effects on 
annual rates of recruitment or survival 
will be considered. The commenters 
urged the Service to add back to the 
definition the standards used to 
determine negligible impact under the 
1981 MMPA Amendments—that the 
impact from the taking had to be “so 
small, unimportant, or of so little 
consequence as to warrant little or no 
attention.” 50 CFR 228.3 (1987) (NMFS 
regulations); accord, id. § 18.27(c) (FVVS 
regulations).

The Service, while sympathetic with 
the concerns expressed by die 
commenters, believes that the clear 
congressional intent behind the 1988 
Amendments was to alter the standard 
for determining negligible impact. In 
addition, the basic amendment to 
section 101(a)(5) of the MMPA expanded 
the coverage of this incidental take 
provision to depleted as well as non- 
depleted species, requiring a 
corresponding change in the approach to 
assessing negligible impact. To capture 
the intent of the amendment, the Service 
has adopted, substantially without 
change, the definition of negligible 
impact set out in the Senate’s “Section- 
by-Section Analysis,” 132 Cong. Rec. 
S163Q5 (Oct. 15,1986).

Species specific factors/indirect 
effects: Several commenters noted that 
the factors analyzed to understand the 
expected impacts will vary widely from 
species to species. They also stated that 
a complete assessment of effects must 
cover the full range of factors that 
support recruitment and survival, 
including an assessment of indirect

effects on habitat, behavioral patterns, 
breeding and feeding, and special 
management considerations [eg., 
impacts on recovery plan objectives or 
other management initiatives).

The Service agrees with these 
comments. Although the 1986 
Amendments deleted the reference to 
“habitat” from the determination of 
negligible impact, the stated reason for 
this change confirms that the factors 
indicated by the commenters, such as 
effects on habitat, remain important in 
the assessment of negligible impact:

A minor impact upon a small segment of 
habitat might be found to be more than 
negligible under the prior standard, even if it 
has no impact upon the overall population 
utilizing the habitat. But it is also the case 
that populations could be affected 
a [diversely by actions that damage rookeries, 
mating grounds, feeding areas and areas of 
similar significance. The Secretary shall take 
those impacts into accounts [sic] when 
making a “negligible impact” determination 
under section 105(A)(5)(i) [sic]. Because these 
factors are to be taken into account, in 
making such a determination, subparagraph 
(a)(2)(A) of this section deletes the phrase 
“and its habitat” from subparagraph 5{A)fi) 
[sic] of the MMPA.

132 Cong. Rec. S16305 (O ct 15,1986).
The Service does not believe that it is 
necessary to amend the regulatory 
language to reflect the above factors; it 
is sufficient to note that the Service will 
consider these factors when detennming 
negligible Impact.

Impact an optimum sustainable 
population (OSP): An OSP 
determination is not required to make a 
negligible impact finding. In the 
preamble of the proposed rule, the 
Service provided some illustrative 
examples of how the negligible impact 
test would be applied depending on 
whether the particular marine mammal 
stock was within or below its OSP 
range. 53 FR 8473, 8474 (Mar. 15,1988), 
Citing the management goal of the 
MMPA—the maintenance or attainment 
of an OSP level for each population 
stock of marine mammals (see sections 
2(2) and 2(6) of the MMPA)—the Service 
set out the following general analytical 
fraihework for applying the definition of 
negligible impact:

If a request for specific regulations under 
section 1 0 1 (a)(5 ) involves potential impacts to 
a "depleted” population, then a 
determination of negligible impact can be 
made only if the permitted activities are not 
likely to significantly reduce the increase of 
that population or prevent it from ultimately 
achieving its OSP; on the other hand, if a 
“nondepleted” population is involved, then a 
determination of negligible impact can be 
made only if the permitted activities are not 
likely to reduce that population below its 
OSP.
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53 FR at 8474. The Service provided this 
proposed analytical framework to elicit 
public comment so that the final rule 
could more fully explore the application 
of the negligible impact test. Since these 
examples attracted a wide spectrum of 
views on the basic meaning of the 1986 
Amendments and negligible impact, the 
Service will now clarify the analytical 
approach it will follow in making this 
essential finding.

Several commenters, citing the 
complex and controversial nature of the 
OSP concept, asserted that OSP should 
not be used as the framework for 
determining negligible impact, especially 
since no mention is made in section 
101(a)(5) of OSP. Many of the 
commenters emphasized that Congress 
intended a simplified process that 
focused on impacts on annual rates of 
recruitment or survival rather than on 
impacts to OSP. One commenter argued 
that Congress rejected an analytical 
approach based on OSP by failing to 
pass H.R. 1027, 99th Cong., 1st Sess. 
(1985), which would have authorized 
incidental takes under the MMPA “if the 
proposed incidental take would not 
impede the species’ ability to eventually 
attain its optimum sustainable 
population.” H.R. Rept. No. 124, 99th 
Cong., 1st Sess. 13 (1985).

The Service notes that H.R. 1027 
would have provided an exception to 
the taking prohibitions of both the ESA 
and the MMPA through the section 7 
consultation process. The rulemaking 
process of section 101(a)(5) of the 
MMPA would not have been required.
The Service believes that the 
congressional choice of imposing an 
additional regulatory process before 
authorizing the incidental taking of 
listed marine mammals reflected a 
concern for the need for more 
safeguards rather than a concern for 
simplification.

■Hie Service did not intend, however, 
to imply that a formal determination of 
OSP was necessary in order to make the 
negligible impact finding. Section 
101 (a) (5)(C)(ii) of the MMPA clearly 
exempts the issuance of specific 
regulations from compliance with the 
formal rulemaking requirements of 
section 103 of the MMPA. The Service’s 
factual examples illustrating a proposed 
analytical framework for the 
determination of negligible impact did 
not involve the formal determination of 
OSP. The first example involved 
depleted populations and how impacts 
to recruitment rates and survival would 
be treated; an OSP determination was 
not needed because one need only 
establish that the total take would not 

significantly reduce the increase of that

population” and would not prevent 
ultimate achievement of OSP. This 
conceptual framework for depleted 
species focuses on the absence of 
“significant” reductions to the rate of 
long-term population increases and the 
absence of barriers to the attainment of 
OSP.

In response to several comments, the 
Service notes that the same analytical 
framework for depleted species applies 
to stocks of unknown status, since it is 
not OSP that is at issue, but rather that 
the incidental taking would not prevent 
the population from attaining or 
maintaining its OSP.

Therefore, an OSP determination is 
not necessary in making a negligible 
impact finding. Qualitative judgments 
will be made on a case-by-case basis on 
how the anticipated incidental taking 
will affect the status and population 
trends of the species or stocks 
concerned. Many factors are used in this 
determination, including, but not limited 
to, the status of the species or stock 
relative to OSP (if known), whether the 
recruitment rate for the species or stock 
is increasing, decreasing, stable or 
unknown, the size and distribution of 
the population, and existing impacts and 
environmental conditions.

Several commenters concurred with 
the Service’s analytical framework for 
depleted species, with one commenter 
stressing the need to ensure that a 
depleted population will increase 
toward its OSP at an acceptable rate. 
However, one commenter stated that the 
Service’s approach was not consistent 
with section 2(2) of the MMPA, which 
mandates that “(fjurther measures 
should be immediately taken to 
replenish any species or population 
stock which has already diminished 
below [its OSP].” Two commenters 
argued that the only way to satisfy these 
conservation goals of the MMPA is to 
establish that the level of incidental take 
has only a negligible impact on the rate 
of recovery for the species or stock. 
Contending that a distinction must be 
made among stocks that are increasing, 
decreasing, or stable in the level of 
recruitment, they stated that a negligible 
impact should involve effects that do not 
impede a stock from achieving OSP at 
the same rate and in the same manner 
that would occur in the absence of the 
proposed incidental take.

The Service agrees that distinctions 
need to be made among stocks that are 
increasing, decreasing, or stable when 
determining negligible impact. In order 
to make a negligible impact finding, the 
proposed incidental take must not 
prevent a depleted population from 
increasing toward its OSP at a

biologically acceptable rate. Consistent 
with this view, the Service believes that 
insignificant reductions in the rate of the 
population increase [i.e., net 
recruitment) do not become significant 
impacts on a depleted stock because the 
stock would not increase toward its OSP 
as rapidly as it would in the absence of 
the incidental take. To adopt the 
commenters’ formulation, one would 
have to find that the impacts of 
incidental take have “no effect” on the 
rate of population growth for a depleted 

, stock; i.e., there would be “no effect” on 
the stock’s “rate of recovery.” The 
statutory standard does not require that 
the same recovery rate be maintained, 
rather that no significant effect on 
annual rates of recruitment or survival 
occurs. For stable or declining 
populations, a finding of negligible 
impact may be more difficult than for 
increasing populations. Section 101(a)(5) 
clearly indicates that some level of 
adverse effects involving the take of 
depleted marine mammals can be 
authorized as long as the impact is 
“negligible.”

The plain language of section 2(2) 
does not suggest a more stringent 
standard. That section indicates a 
concern for the immediate initiation of 
steps to replenish a depleted species or 
stock—a concern which is addressed in 
the Service’s analytical framework since 
significant reductions in recruitment 
rates are not considered negligible. 
Further, section 2(2) does not mandate 
the immediate taking of all steps to 
attain an OSP level for all depleted 
stocks; such a reading of the purposes 
and policies of the MMPA would 
displace the clear congressional intent 
behind section 101(a)(5), which was 
designed to alleviate conflicts, where 
the impacts are negligible, between 
activities (other than commercial 
fishing) that involve the incidental 
taking of marine mammals and the strict 
moratorium against taking.

One commenter suggested that a more 
appropriate standard for determining 
negligible impact for a depleted stock 
would be whether the level of incidental 
taking is likely to substantially reduce 
the rate of population growth. By 
substituting “substantial" for the 
Service’s term “significant,” the 
commenter argues that statistically 
measurable effects would not 
necessarily cause an applicant to be 
ineligible for a take under section 
101(a)(5). The commenter further 
recommended that a level of acceptable 
take—within the range of 10 to 50 
percent of annual recruitment—be 
prescribed in the regulations.
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The Service does not share the 
commenter’s concerns. The absence of 
substantial reductions in population 
growth does not automatically 
correspond with a negligible impact; 
significant adverse effects, although not 
substantial in nature, can prevent the 
Service from finding negligible impact. 
Further, the Service declines to 
prescribe acceptable taking levels. Such 
numerical limits would ignore the 
significant differences in the status and 
population dynamics among the various 
marine mammal stocks and the type of 
taking [i.e., harassment versus mortality} 
or other impacts. The determination of 
negligible impact must take into account 
the status and the particular biological 
requirements of the species or stock, as 
well as the effects of the incidental 
taking on the rate of recruitment 

The second example presented in the 
preamble of the proposed rule involved 
the determination of negligible impact 
with respect to a non-depleted stock of 
marine mammals. If a particular stock 
were known to be within its OSP range, 
then the Service believes a finding of 
negligible impact can only be made if 
the permitted activities are not likely to 
reduce that stock below its OSP. 
However, not all takings that do not 
reduce the population below its OSP 
would be considered negligible.

The Service’s analytical framework 
for non-depleted stocks recognizes that 
healthy marine mammal populations 
that have reached an equilibrium level 
usually experience fluctuations in 
population numbers within some normal 
range due to a variety of environmental 
and biological factors. Such fluctuations 
may involve short-term population 
declines that do not pose a risk to the 
stocks remaining within the limits of 
OSP. The Service believes that minimal 
impacts on a healthy stock caused by 
incidental taking can still be considered 
negligible if such taking does not cause 
the population to fluctuate beyond 
normal limits. In other words, for a 
population stock that is at its OSP level, 
slight impacts on the stock resulting 
from incidental take do not rise to the 
level of “adverse effects” on annual 
rates of recruitment or survival if the 
population stock is maintained at 
essentially the same level.

One commenter opposed the Service’s 
approach to non-depleted stocks by 
arguing that it is too permissive. 
Contending that the Service’s analytical 
framework could allow a stock to be 
reduced from 95 to 60 percent of 
carrying capacity in determining 
negligible impact, the commenteT noted 
that such a significant population 
decrease would have to be evaluated

through the waiver process in section 
101(a)(3) of the MMPA.

The Service agrees that the 
commenter’s extreme example would 
not be eligible for treatment under the 
“small take” provisions of section 
101(a)(5) of the MMPA; such large takes 
should be instead considered under the 
waiver procedures in sections 101(a)(3) 
and 103 of the MMPA. As explained 
above, the key factor is the significance 
of the level of impact on rates of 
recruitment and survival. Only 
insignificant impacts on long-term 
population levels and trends can be 
treated as negligible.

Several commenters stated that the 
Service’s “dual standard” for assessing 
negligible impact was inappropriate 
because Congress intended a uniform 
system.

The Service’s examples in the 
proposed rule were intended to show 
how a negligible impact finding might be 
approached in different situations. This 
is not a dual standard, but, instead, the 
illustration of how to apply the rule in 
contrasting fact situations. Again, the 
formal determination of OSP is not a 
prerequisite to issuing specific 
regulations.

Cumulative impacts: In determining 
impact, the Service must evaluate the 
“total taking” expected from the 
specified activity in a specific 
geographic area. The estimate of total 
taking involves the accumulation of 
impacts from all anticipated activities 
that are expected to be covered by the 
specific regulations. In other words, the 
applicant*s anticipated taking from its 
own activities is only one part of the 
story; the total takings expected from all 
persons conducting die activities to be 
covered by the regulations must be 
determined.

Several commenters asked that the 
Service clarify the concept of “total 
taking” by amending the definition of 
negligible impact.

The Service declines to do so because, 
it believes that the definition of 
negligible impact is effective as written 
since it clearly states the impacts 
“resulting from the specified activity” as 
discussed above.

Two commenters asked how to assess 
the degree of impacts in the situation 
where, although separate activities by 
themselves pose negligible impacts, a 
combination of impacts poses a 
significant impact on the species or 
stock.

The Service agrees with the 
commenters that the impacts of 
incidental take from successive or 
contemporaneous activities must be 
added to the baseline of existing

impacts to determine negligible impact. 
While the impacts of a particular 
activity may be fairly minor, they may in 
fact be more than negligible when 
measured against a baseline that 
includes a significant existing take of 
marine mammals from the other 
activities.

The commenter believed that the 
regulations should identify an order of 
priority for various types of taking [e.g., 
subsistence taking and incidental 
taking) and describe how allowable 
takes will be allocated to each type of 
activity. Another commenter argued that 
the 1986 Amendments do not estabish a 
priority system for takings, incidental or 
intentional.

The Service notes that ongoing 
authorized activities are factored into 
the baseline of existing impacts to 
determine negligible impact of a 
requested activity. To the extent that 
subsistence is part of the baseline, 
subsistence takes are accommodated 
and allocation between subsistence and 
incidental taking is not necessary.

Some commenters asked the Service 
to limit the determination of negligible 
impact to direct impacts of the specified 
activity and to exclude cumulative 
effects resulting from future, unrelated 
activities.

As discussed previously, the Service 
must look at both direct and indirect 
effects, but not the cumulative effects, in 
making findings under section 101(a)(5) 
of the MMPA concerning negligible 
impact. The Service will consider 
cumulative effects that are reasonably 
foreseeable when preparing its analysis 
under the National Environmental Policy 
Act. Additionally, cumulative effects 

"  that are reasonably certain to occur and 
“effects of the action” will be 
considered in any necessary 
consultation under section 7(a)(2) of the 
ESA. 50 CFR 402.02, 402.14(g) (3), (4) 
(1987); 5 1 F R 19926,19932-33 (June 3, 
1986) (preamble discussion in die 
section 7 regulations). In view of the 
above, the Service does not believe it is 
necessary to add a discussion on 
cumulative effects to the definition of 
negligible impact.

Impact on individuals: As stated in 
the preamble of the proposed rule, the 
negligible impact finding is made with 
respect to impacts to the marine 
mammal species or stock and not with 
respect to impacts to individual animals. 
Some commenters believed that this 
should be clearly stated in the 
regulations, rather than just in the 
preamble.

The Service declines to add a 
statement to the regulatory definition of 
negligible impact because the preamble
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discussion and die definition clearly 
state that only impacts that ‘‘adversely 
affect the species or stock” are 
considered.

One commenter noted that« in many 
cases, available scientific information 
on the size and population dynamic  of 
a particular stock may be inadequate to 
assess the degree o f impacts posed by 
incidental take. In those cases, the 
commenter suggested that the Service 
should assess impacts based upon a 
consideration of impacts to individual 
animals.

The Service disagrees. I f  information 
is lacking to define a particular 
population or stock, of marine mammal, 
then impacts resulting from incidental 
take should be assessed with respect to 
the species as a whole. See 132 Cong. 
Rec. S16304-O5 (O ct 15,1986).

Addressing the degree of information 
needed to assess die impacts of 
incidental take, one commenter noted 
that the Service may deny a request for 
specific regulations only if the record 
reflects a  valid scientific basis for the 
conclusion that a more than negligible 
impact would be posed to the overall 
population.

Although the commenter is correct 
that the focus should be on impacts to 
the overall population, ‘fee burden w ii  
be on both the applicant and die Service 
to show that information exists in the 
administrative record to support a  
negligible impact finding. See earher 
discussion on ”Burden o f Proof.”

One commenter believed that the use 
of OSP as described in the preamble to 
the proposed rule would shift the focus 
away from consideration of population 
impacts.

The Service disagrees. As explained 
earlier, an OSP determination is not 
required to make a  negligible impact 
finding. The Service will use all 
available information concerning a  
population, including its status relative 
to OSP (if known).

Speculative impacts: A variety of 
comments were received on die issue erf 
how speculative impacts should be 
treated in  determining negligible impact 
Several commenters argued that the 
regulations should clearly state that 
speculative or conjectural effects will 
not be considered in evaluating impacts. 
One comment ex added that negligible 
impact should be found when the 
probability of occurrence of an impact is 
low whereas the potential impact may 
be significant However, other 
commenters, citing the lack o f definitive 
data on dm population dynamics o f 
some marine mammal populations, 
suggested that the Service should err on 
the side of caution when labeling certain 
impacts as “speculative” or

“conjectural.” One commenter stated 
that .die allowance of incidentai taking 
of a depleted species when the impacts 
of such taking cannot presently be 
assessed would be in violation of both 
the MMPA and the ESA.

The Service believes dial the 
discussion regarding speculative 
impacts in the preamble o f the proposed 
rule accurately interpreted foe 
legislative intentbehind dm 1986 
Amendments:

If potential effects of a specified activity 
are -conjectural o r speculative, a finding of 
negligible impact may be appropriate. A 
finding of negligible Impact may also be 
appropriate if the probability of occurrence is 
low but the potential effects may be 
significant. In this case, the probability of 
occurrence .of impacts must be balanced with 
the potential severity of harm to the species 
or stock when determining negligible impact. 
In applying this balancing test, the'Service 
wffl thoroughly evaluate foe risks involved 
and foe potential impacts on marine mammal 
populations. Such determinations wM be 
made based on foe best available scientific 
information.

53 FR at 8474; accord, 132 Cong. Rec. 
S16305 (Oct. 15,1986). The Service 
recognizes foe tension that exists 
between development interests and 
wildlife resource interests when 
restrictions on development are 
predicated upon foe existence of 
adverse impacts that .are speculative in 
nature. To resolve these difficult 
situations, foe legislative history of the 
1986.Amendments endorsed foe use of a 
balancing approach to weigh foe 
likelihood of occurrence against foe 
severity of foe potential impact:

The degree of certainty of occurrence 
required in these judgments should be 
inversely proportional to foe resultant harm 
to the overall population.

132 Gong. Rec. S16305 (G et 15,1986). In 
applying this balancing test, the Service 
must, of necessity, evaluate each 
request fox specific regulations on a 
case-by-case basis.

Impact on Habitat
The amendments deleted foe required 

finding that the specified activity have 
only a negligible impact upon foe marine 
mammal habitat. Under foe previous 
standard, a minor impact on a small 
segment o f habitat might be found to fee 
more than negligible and foe incidental 
take prohibited even if foe overall 
impact on foe species or stock utilizing 
the habitat was negligible. Nevertheless, 
impacts on rookeries, mating grounds, 
feeding areas and areas o f  similar 
significance could have adverse effects 
on foe species or stock. As discussed in 
the “Impacts on Species or Stock** 
section above, impacts on habitat are

part of foe consideration in making the 
finding of negligible impact on foe 
species or stock. Further, even if foe 
impact is determined to be negligible, 
specific regulations must indude 
measures to ensure foe least practicable 
adverse impact on foe habitat.

Definition: Commenters believed that 
foe definition o f  negligible impact 
should specify that impacts on habitat 
will not be considered unless they have 
a greater than negligible impact on the 
marine mammal population as a whole.

The Service believes foe definition of 
negligible impact reflects this and no 
changes are necessary.

Required information: Since impacts 
on habitat are considered only in foe 
context o f impacts cn  foe species, one 
commenter believed foal foe Service 
should delete foe requirement, m a 
request, for information concerning 
impacts on habitat {$ § 18.27(d) fiv), (v) 
and 228.4(a) f7), (8)). Commenters also 
believed that foe information required 
should be restricted to impacts that can 
be expected to adversely affect foe 
overall population through effects on 
rates of recruitment or survival or 
should fee restricted to foe impacts on 
exisiting rookeries, mating grounds, 
feeding areas, and areas o f  similar 
significance.

The Service believes foe existing 
information required should fee retained. 
A description o f foe impacts on foe 
habitat and foe effects of any loss or 
modification erf habitat on the marine 
mammal populations is needed in the 
Service’s  evaluation o f negligible 
impact, f f  the impacts on habitat are not 
likely to result in more than a negligible 
impact on the population, then they will 
not be a basis for denying a  request. 
However, foe Service still has an 
obligation to require measures to ensure 
the least practicable adverse impact on 
the habitat, whether or not it causes 
more than a  negligible impact cn  foe 
populations, paying particular attention 
to rookeries, mating grounds, and areas 
of similar significance.

Relation to critical habitat: 
Commenters suggested that the 
preamble clarify that impacts on habitat 
are considered in foe broad biological 
sense. They stated that effects on 
critical habitat would fee considered m 
the ESA  Section 7 consultation process.

Impacts on foe population of foe loss 
or modification of any part o f foe 
population’s  habitat are considered in 
determining negligible impact. “Critical 
habitat” is a regulatory determination 
under the ESA. Section 7 requires that 
Federal agencies .ensure that foeir 
activities are not likely to jeopardize foe 
continued existence of endangered or
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threatened species or result in the 
destruction or adverse modification of 
their critical habitats. Only impacts on 
those areas designated as critical 
habitat are considered in the 
determination of destruction or adverse 
modification. However, impacts on the 
species of the loss or modification of 
any part of habitat is evaluated in the 
determination of jeopardy.

Impact on Subsistence Uses
The amendments changed the 

standard used to evaluate the impact on 
subsistence uses from “negligible 
impact” to "not having an unmitigable 
adverse impact.” To determine that an 
unmitigable adverse impact on 
subsistence uses exists, two elements 
must be present. First, the impact 
resulting from the specified activity must 
be likely to reduce the availability of the 
species to a level insufficient for a 
harvest to meet subsistence needs by (1) 
causing the marine mammals to 
abandon or avoid hunting areas, (2) 
directly displacing subsistence users, or
(3) placing physical barriers between the 
marine mammals and subsistence 
hunters. Second, it must be an impact 
that cannot be sufficiently mitigated by 
other measures to increase the 
availability of marine mammals to allow 
subsistence needs to be met.

Those conducting the specified 
activity, the involved Federal agencies, 
and the affected subsistence users, are 
encouraged to meet and develop 
mutually agreeable conditions which 
satisfy the operational, scientific or 
other needs of the activity and the 
requirements of subsistence users.

Unmitigable adverse impact: One 
commenter suggested that, consistent 
with the legislative history of the 
amendments, the definition of 
“unmitigable adverse impact” should be 
clarified to specify that an impact must 
result from the specified activity rather 
than from environmental or other 
factors.

The Service agrees that only impacts 
on subsistence uses resulting from the 
specific activity should be considered in 
determining if an unmitigable adverse 
impact exists. Environmental and other 
factors not related to the specific 
activity are evaluated only in 
determining existing baseline conditions 
and availability. Since the regulatory 
definition clearly states that 
•‘i m m i t i g a b l e  adverse impact” means an 
impact “resulting from the specified 
activity,” no changes are warranted.

One commenter suggested that 
mitigation should not require the 
elimination of an impact. Rather, 
reducing the impact such that

subsistence needs can be met would be 
sufficient in the commenter’s opinion.

The new standard of “unmitigable 
adverse impact” does not require the 
elimination of adverse impacts, only 
mitigation sufficient to meet subsistence 
requirements. However, the 
amendments also require that the 
specific regulations governing an 
activity include measures to ensure the 
least practicable adverse impact on the 
availability of marine mammals for 
subsistence uses, even if the activity 
will not otherwise have an unmitigable 
adverse impact. Hence, any adverse 
impacts would have to be mitigated to 
the extent practicable.

Another commenter stated that to 
reflect congressional intent, the 
definition of “unmitigable adverse 
impact" should specify that animals 
would have to vacate a hunting area 
rather than just avoid it. In addition, the 
number of marine mammals that would 
have to abandon or avoid a hunting area 
to constitute an adverse impact should 
be a criterion in the regulations 
according to the commenter.

The legislative history of the 
amendments emphasizes the availability 
of “sufficient numbers” of marine 
mammals to meet the subsistence needs 
of the community. In this context, 
“vacate” was intended to connote both 
the temporary and permanent absence 
of marine mammals from subsistence 
hunting areas. Hence, the terms 
“abandon” and “avoid” are more 
precise than “vacate”—abandonment of 
habitat involves forsaking an area 
completely, while avoidance includes 
temporary absence from or bypassing an 
area.

Specifying the number, proportion, or 
some other quantification of animals 
avoiding or abandoning an area that 
would constitute an adverse impact is 
difficult. The value assigned such a ' 
criterion would vary depending on the 
specific circumstances, including actual 
subsistence needs, the extent of the area 
avoided by the marine mammals, and 
whether or not animals remain available 
in other areas. If appropriate and 
feasible, such a criterion will be 
established during the development of 
specific regulations for an activity. Since 
it may not be possible to establish such 
a criterion in all instances, it is not 
required in these regulations.

Cultural subsistence: A commenter 
suggested that cultural aspects of 
dependence on marine mammals should 
be reflected in the definition of 
subsistence needs in addition to the 
nutritional and other physical attributes 
usually associated with this term. This 
commenter added that since the cultural 
significance of subsistence harvests is to

a great extent specific to individual 
communities, the impacts of a specified 
activity on subsistence uses must be 
assessed locally.

The finding of an unmitigable adverse 
impact considers the availability of the 
species for subsistence needs and is not 
based on cultural considerations. To the 
extent that opportunities to meet the 
subsistence needs of the community 
remain available, however, many of the 
cultural dimensions of subsistence use 
would be accommodated. "Availability” 
provides opportunities for traditional 
hunts and for the Native community to 
transmit its hunting-based culture to 
each new generation. In keeping with 
the emphasis in the legislative history, 
the definition of unmitigable adverse 
impact has been modified to emphasize 
"availability.” Such emphasis will 
accommodate many of the cultural 
dimensions of subsistence uses of 
marine mammals. Although the 
amendments changed the standard for 
evaluating impacts on subsistence uses 
from “negligible impact” to “unmitigable 
adverse impact," the availability of 
marine mammals for subsistence 
harvest remains a central consideration.

Coordination with subsistence users:
A commenter suggested the language 
from the preamble encouraging the 
agency, applicant and affected 
subsistence users to agree upon terms 
and conditions for activities which 
satisfy their subsistence, operational, 
scientific and other needs be 
incorporated into the regulations.

Such coordination could be effective 
in identifying and achieving consensus 
regarding subsistence mitigation 
measures to be incorporated in specific 
regulations. For instance, though not 
required under the regulations, affected 
native interests and applicants could 
agree that the availability of marine 
mammals could be achieved by means 
other than the traditional distribution of 
the animals. The Service encourages, 
and as appropriate will participate in, 
such cooperative ventures. Language 
has been added to §§ 18.27(d)(l)(vi) and 
228.4(9) to encourage, but not require, 
such coordination.

Mitigating Measures
The preamble of the proposed rule 

discussed mitigating measures in three 
contexts. With regard to negligible 
impact determinations, if the impact of a 
specified activity would be rendered 
negligible by mitigating measures when 
that requirement would not otherwise be 
satisfied, the Service may make a 
negligible impact finding subject to 
successful implementation of those 
mitigating measures. In evaluating
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impacts on subsistence uses of marine 
mammals, the Service must End that the 
specified activity will not have an 
unmitigable adverse impact Finally, the 
amendments require that specific 
regulations governing a specified 
activity include measures to ensure the 
least practicable adverse impact on the 
species audits habitat and on the 
availability of the species for 
subsistence uses. Mitigating measures 
are intended to ensure the availability of 
enough animals to meet subsistence 
needs and to minimize impacts on the 
species or stock mad subsistence users.

Support mitigating measures: One 
commenter endorsed the requirement for 
mitigating measures to reduce the 
impact of specific activities on marine 
mammal populations, habitats and 
subsistence uses to negligible levels.
The commenter suggested that if It is 
determined that mitigating measures 
have been or could be effective, those 
measures should be required in specific 
regulations and as a condition for 
issuing any Letter of Authorization.

The Service agrees. The regulations 
require the inclusion of mitigating 
measures, as appropriate, in specific 
regulations and as a condition for 
issuing Letters of Authorization.

Service ’s responsibility to identify 
mitigating measures: A  commenter 
suggested that the Service has the 
responsibility to identify mitigating 
measures. While the requestor and the 
Service, in many instances, share 
responsibility for identifying mitigating 
measures, die commenter argued that 
the Service is vested with dm ultimate 
responsibility to search for appropriate 
mitigating measures before denying a 
request for specific regulations.

The Service disagrees. Since the 
applicant is most familiar with the 
nature and extent of the -activity 
contemplated and has the detailed 
knowledge of possible alternatives to 
that activity and the impacts on marine 
mammals, the applicant is in the best 
position to identify and assess 
mitigating measures. In  addition, as the 
primary beneficiary of any incidental 
take authorization, the applicant should 
be ultimately responsible for identifying 
such measures. Nevertheless, the 
Service will consider all available 
information in assessing the adequacy 
and effectiveness of measures to 
mitigate the adverse impacts o f  the 
proposed taking and in developing 
specific regulations.

Required coordination with applicant: 
To facilitate coordination, a commenter 
proposed that requesters be advised of 
any mitigating measures contained in a 
proposed rule at least 10 days prior to 
publication in the Federal Register.

Under this procedure, if the requester, 
within 10 .days of such notification, finds 
the mitigating measures to be 
inappropriate or economically 
prohibitive, publication m aybe delayed 
to communicate these concerns to the 
Service.

The Service finds it unnecessaiy to 
delay the rulemaking process given the 
requirement for public comment on the 
proposed rale, including any mitigating 
measures. In addition, the applicant 
could always petition for farther review.
Letters of Authorization

This rale makes technical 
modifications to two paragraphs in foe 
existing regulations (S0€FR  18.27(f) and 
228.6) related to Letters of 
Authorization. The changes are intended 
to make foe language in those 
paragraphs consistent with the new 
definitions of “negligible impact’’ and 
“unmitigable adverse impart’’ and the 
use and interpretation of those terms 
elsewhere in foe regulations. Although 
not discussed in the preamble to foe 
proposed rale, there were several 
comments related to Letters of 
Authorization.

Modification o f le tters o f 
Authorization: One commenter 
suggested that foe regulations should 
provide for modification of Letters o f 
Authorization as an alternative to 
withdrawal or suspension. In particular, 
it was proposed that these authorization 
documents should not be suspended 
unless foe Service finds there are no 
additional or alternative mitigating 
measures which would alleviate foe 
need for such action.

Current procedures allow foe 
modification of Letters of Authorization 
to reflect changed conditions through 
withdrawal and Teissuance as long as 
the incidental take levels or other 
requirements of foe specific regulations 
are not violated, if Letters of 
Authorization are withdrawn or 
suspended on a class basis, a 
rulemaking to establish new specific 
regulations can be initiated. In  seme 
cases tltis approach would be preferable 
since a comprehensive reevaluation 
would be required on whether the 
specified activity is still having a 
negligible impart.

Public comment on emergency 
withdrawal or suspension o f Letters o f  
Authorization: A commenter suggested 
that the emergency withdrawal or 
suspension authority in  SO CFR 
18.27(f)(6) and 228.6(f) be curtailed by 
requiring that foe Sendee, based on foe 
best scientific information available, 
find that there is an immediate and 
substantial risk to foe well-being of foe

marine mammal populations involved 
without such emergency action.

Such a finding is, in effect, required 
under present law and regulations. 
Moreover, due to the potentially serious 
consequences o f withdrawal -or 
suspension of Letters of Authorization, 
the Service would make every effort to 
provide notice and an opportunity 
where possible for public comment 
under the provisions of 50 CFR 
18.27(f)(5) and 228.6(e). However, if  an 
emergency exists, foe Service is required 
by the provisions o f section 
101(a)(5)(CHi) o f foeMMPA to take 
appropriate action to protect marine 
mammals. Hence, foe Service must 
retain authority for emergency 
withdrawal or suspension to address 
situations where species or populations 
would be threatened by lack of prompt 
action.

ESA—Section 7 Process

As stated above, foe regulations 
governing small takes o f marine 
mammals now include depleted as well 
as non-depfeted marine mammals. 
Consultation under section 7 o f the ESA 
is also necessary if  foe issuance of 
regulations under section 101(a)(5) of foe 
MMPA is a Federal action that involves 
foe incidental taking of endangered or 
threatened marine mammals. In addition 
to satisfying the MMPA criteria, 
incidental take of endangered or 
threatened species also must comply 
with section 7 of foe ESA.

Under section 7(a)(2) of the ESA, 
Federal agencies are required to consult 
with foe Service to insure that any 
action they authorize, fund or cany out 
is not likely to jeopardize foe continued 
existence of an endangered or 
threatened species or result In the 
destruction or adverse modification of 
critical habitat. Although this 
consultation is primarily between the 
Federal agency and foe Service, 
applicants for Federal licenses, permits 
or funding are encouraged to participate, 
The Federal agency initiates formal 
consultation by a written request to foe 
Service that includes detailed 
information concerning foe potential 
effects of the preposed action. 
Consultation should be r.nn eluded 
within 90 days.

After consultation,, the Service issues 
its biological opinion which includes an 
assessment of impacts and its 
conclusion on whether or not foe action 
is likely to jeopardize foe continued 
existence o f endangered or threatened 
species or result in the destruction or 
adverse modification o f critical habitat.
In those cases where foe Service 
concludes that an  action (or the
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implementation of reasonable and 
prudent altemative(s)) is not likely to 
result in jeopardy or adverse 
modification but may result in the 
incidental take of endangered or 
threatened species, the Service includes 
an incidental take statement in the 
biological opinion as required by section 
7(b)(4). Compliance with the terms and 
conditions specified in the incidental 
take statement exempts the Federal 
agency and any permit or license 
applicant involved from the taking 
prohibitions of the ESA up to the level 
specified in the incidental take 
statement.
Coordination Between the ESA and 
MMPA

One of the purposes of the 
amendments to the MMPA and the ESA 
was to clarify the relationship between 
these statutes so that decision processes 
under each would be coordinated and 
integrated to the maximum extent 
practicable. The ESA alone does not 
provide authority for the incidental take 
of endangered or threatened marine 
mammals—the requirements of both the 
MMPA and ESA must be met. The 
incidental take statement issued under 
the authority of the ESA will include 
terms and conditions with which a 
Federal agency or applicant must 
comply. The amendment added a 
provision to section 7(b)(4) which directs 
that the provisions of section 101(a)(5) of 
the MMPA must be completed before 
the incidental take of endangered or 
threatened marine mammals is allowed. 
In addition to the reasonable and 
prudent measures to minimize the 
impact of the incidental take, an 
incidental take statement will include 
measures which are required to comply 
with section 101(a)(5) of the MMPA and 
applicable regulations. The difficulty of 
coordinating the ESA consultation and 
MMPA exemption processes is that 
section 7(b) of the ESA generally 
requires that consultation be completed 
within 90 days while the MMPA 
regulatory process is much longer.

Delay o f section 7 process: One 
commenter stated that the preamble 
implied that initiation of section 7 
consultation would be delayed until the 
MMPA process was well underway. 
They stated that the processes should be 
conducted simultaneously and that the 
ESA process should begin immediately 
upon submission of the MMPA request.

Because of the timing discrepancy 
between the two processes reflecting 
procedural differences maintained by 
Congress, the MMPA section 101(a)(5) 
process cannot be completed as 
expeditiously as the ESA process. 
However, the legislative history offers

options on how to handle the timing 
discrepancies between the two Acts, 
two of which were summarized in the 
preamble to the proposed rule. The first 
is to consider initiating the MMPA 
section 101(a)(5) process in advance of 
the ESA section 7 process. In this way, 
the MMPA requirements can be 
incorporated into the ESA incidental 
take statement when the biological 
opinion is issued and subsequent 
revisions would not be necessary. 
Another option is to have the Federal 
agency and the Service agree to extend 
the consultation under section 7(b)(1)(A) 
to accommodate completion of the 
section 101(a)(5) regulations. The 
consent of any permit or license 
applicant is required for an extension of 
more than 60 days. An additional option 
involves early consultation under 
section 7(a)(3) of the ESA. Under this 
approach, a preliminary biological 
opinion could be issued on the 
prospective agency action. When the 
section 101(a)(5) process is completed, 
the biological opinion would be 
reviewed and the ESA section 7(b)(4) 
incidental take statement amended or 
added, as appropriate. These, or similar 
options, will be available to the agency 
and the applicant as appropriate.

Issuance o f incidental take 
statements: One commenter pointed out 
the different approaches taken by NMFS 
and FWS in how they handle the 
incidental take statements included in 
the biological opinion, and urged that 
these regulations established a 
consistent policy. Another commenter 
argued that the ESA biological opinion 
should be completed within the required 
time limits and the incidental take 
statement added to the opinion upon 
completion of the MMPA process.

The Service agrees with these 
comments and, therefore, in the future, 
neither agency will issue an incidental 
take statement in the biological opinion 
if consultation is completed before the 
section 101(a)(5) regulations are issued. 
The biological opinion will later be 
amended to include the incidental take 
statement.

One commenter said that section 7 of 
the ESA requires the timely issuance of 
biological opinions and incidental take 
statements.

The Service agrees and will continue 
to issue biological opinions within the 
section 7 timeframe. However, the 
portion of the incidental take statement 
dealing with marine mammals will be 
added to the biological opinion after the 
MMPA requirements have been 
satisfied.

Section 7(o) of the ESA

Section 7(o) of the ESA, as amended, 
specifies that any taking in compliance 
with the terms and conditions of an 
incidental take statement is not a 
prohibited taking under the ESA. No 
other ESA permit or authorization is 
required of the Federal agency or 
applicant in carrying out the action if the 
incidental take statement applies and if 
the action complies with the terms and 
conditions of that statement. The 
biological opinion plus the incidental 
take statement operate as an exemption 
under section 7(o)(2) of thie ESA. The 
new § 402.14(i)(5) clarifies this provision.

Private actions: In the preamble to the 
proposed rule, the Service cited the 
following example concerning private 
actions. Section 10(a) of the ESA allows 
the Service to issue permits for the 
taking of endangered species incidental 
to an otherwise lawful non-Federal 
action within the United States and its 
territorial sea, subject to certain 
conditions. In 1982, Congress added this 
provision to allow incidental taking 
associated with private actions that are 
not subject to the section 7 consultation 
process.

If an endangered or threatened marine 
mammal may be taken incidentally to a 
private action, regulations under section 
101(a)(5) of the MMPA would be 
required. Consultation under section 7 of 
the ESA would be conducted since 
issuance of the MMPA regulations is a 
Federal action. The incidental take 
statement issued with the biological 
opinion would address taking concerns 
under the ESA, and a section 10 permit 
would not be required.

Two commenters disagreed with this 
interpretation, contending that it would 
allow wholly non-Federal activities to 
be relieved of section 10 requirements 
(except for the necessity of obtaining 
MMPA incidental taking authority), 
most notably the conservation plan 
obligations.

This implies that private activities are 
subject to stricter protection standards 
than activities with Federal 
involvement. This contention 
misconstrues the purpose and effect of 
section 10 provisions relating to private 
actions. These provisions were added 
by Congress to allow persons engaged in 
activities with no discretionary Federal 
involvement the same access to ESA 
exemptions and provisions as those 
engaged in activities requiring Federal 
approval or scrutiny. There is no 
indication in the ESA or its legislative 
history that Congress intended to set up 
substantially different or stricter 
protection standards for private
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activities by requiring a conservation 
plan. In commenting on the standards to 
be used in granting section 10 permits 
for private activities, the House Report 
states the following:

The [Sjecretary would base his 
determination on whether or not to grant the 
permit under the same standard as found in 
section 7(a)(2) of the Act, that is, whether or 
not the taking would jeopardize the 
continued existence of the species. To issue 
the permit, the Secretary would also have to 
find that the taking would be incidental to 
another activity and that the applicant would 
minimize the taking to the maximum extent 
practicable.

H.R. Rep. No. 567, 97th Cong., 2nd Sess. 
31 (1982).

Section 7 and section 10 are designed 
to achieve the same objectives through 
different procedural means. The 
conservation plan requirement is the 
means for ensuring effective and timely 
Federal involvement in an otherwise 
private activity. For those activities 
already subject to such involvement 
through regulations or permits, there is 
no need for a separate conservation 
plan. Under both sections 7 and 10, the 
endangered and threatened species are 
afforded the same level of protection.

To require a separate section 10 
permit in addition to section 101(a)(5) 
regulations and a section 7 consultation 
would serve only to increase the 
administrative burden on the applicant 
and the government with no 
corresponding benefit to endangered or 
threatened marine species.
Exceeding Take Limits

One commenter suggested that the 
regulations should specify what will 
happen when an incidental take level is 
exceeded, and that this be the same for 
all incidental take authorizations under 
both the MMPA and ESA.

The Service agrees that provisions for 
addressing excessive incidental take 
should be consistent for authorizations 
under MMPA regulations and ESA 
incidental take statements. The MMPA 
and ESA incidental take processes are 
similar in that when an incidental take 
authorization is exceeded, the activity 
must be reevaluated. However, if the 
activity continued during such a 
réévaluation, then any resultant taking 
would be subject to penalties under the 
ESA and/or the MMPA.

Under section 7 of the ESA, 
consultation must be reinitiated 
immediately by the Federal agency if the 
incidental take level is exceeded (see 50 
CFR § 402.14(i)(4)). Exceeding the level 
of anticipated taking does not, by itself, 
require the stopping of an ongoing 
action during reinitiation of 
consultation. However, any further

taking resulting from the activity would 
be illegal under the ESA. If formal 
consultation is reinitiated, section 7(d) 
of the ESA again takes effect. That 
provision prohibits the Federal agency 
or applicant from making any 
irreversible or irretrievable commitment 
of resources which has the effect of 
foreclosing the formulation or 
implementation of any reasonable or 
prudent alternatives which would avoid 
violating section 7{s)(2).

The parallel language in section 
101(a)(5) of the MMPA requires 
withdrawal or suspension of Letters of 
Authorization either on an individual or 
class basis if, after notice and public 
comment, it is found that the impact of 
the authorized incidental take is more 
than negligible (see 50 CFR 18.27(f)(5) 
and 228.6(e)). The Southern Sea Otter 
Translocation Project, an issue raised by 
the commenter, involves a 
fundamentally different situation in that 
it is an experimental effort authorized 
by a special statute and by a scientific 
research permit.

Sea Otter Management Zone
In 1986, Public Law 99-625 was passed 

by Congress to govern the translocation 
of southern sea otters for research and 
recovery purposes. The FWS has 
established an experimental population 
of sea otters around San Nicolas Island, 
Ventura County, California.

One commenter stated that these 
regulations should not apply to activities 
within the management zone for the 
experimental population of the sea otter.

There are two zones established by 
the translocation project. The first area 
is the translocation zone around San 
Nicolas Island that has a baseline at the 
15-fathom isobath with the boundaries 
extending 10 to 15 nautical miles from 
the baseline. The second zone surrounds 
the translocation zone and is an otter- 
free or management zone, encompassing 
all marine waters subject to U.S. 
jurisdiction from Point Conception 
south.

Within the translocation zone, except 
for defense-related actions and actions 
initiated prior to the passage of Public 
Law 99-625, the consultation provisions 
of section 7(a)(2) of the ESA and the 
provisions of the MMPA apply. Within 
the management zone, unless the 
proposed action may affect the “parent 
population” (see 50 CFR 17.84(d)(l)(iv), 
the provisions of section 7(a)(2) of the 
ESA and the restrictions on incidental 
taking under the MMPA do not apply. 
However, the section 7(a)(4) 
requirement to confer applies to Federal 
activities within the management zone 
and to defense-related activities in 
either zone..

Regulatory Changes

These regulations amend 50 CFR parts 
18, 228 and 402 to implement the 1986 
Amendments to section 101(a)(5) of the 
MMPA and sections 7(b)(4) and 7(o) of 
the ESA. Basic processes for authorizing 
incidental take under both ESA and 
MMPA remain the same; the primary  
changes are (1) allowing the incidental 
take of depleted marine mammals, and 
(2) changing the findings that must be 
made to allow a take.

Authority citation: Commenters noted 
that the authority citation for 50 CFR 
part 228 should be 16 U.S.C. 1371(a)(5), 
rather than the entire MMPA, since the 
criteria to be considered are entirely 
within section 101(a)(5).

The Service disagrees. Although the 
criteria are all contained within section 
101(a)(5), the enforcement and penalty 
provisions of the MMPA also apply to 
activities conducted under section 
101(a)(5).

Classification

The Department of the Interior, as 
lead agency, has prepared an 
environmental assessment on this rule. 
On the basis of this assessment, it has 
been determined that this is not a major 
Federal action significantly affecting the 
quality of the human environment 
within the meaning of section 102(2)(C) 
of the National Environmental Policy 
Act of 1989 (NEPA). Therefore, an 
environmental impact statement need 
not be prepared. The regulations are 
procedural and, by themselves, do not 
authorize the taking of depleted marine 
mammals. Issuance of specific 
regulations under section 101(a)(5) of the 
MMPA allowing a taking would require 
compliance with NEPA, including the 
preparation of a separate environmental 
assessment or impact statement if 
required.

NEPA compliance: One commenter 
believed that the issuance of specific 
regulations allowing an incidental take 
should not require the preparation of a 
separate environmental assessment or 
impact statement. It was stated that 
given the thresholds of negligible impact 
on a species or stock and no immitigable 
adverse impact on subsistence users, 
requests under section 101(a)(5) would 
appear to qualify for categorical 
exclusion treatment under the Council 
for Environmental Quality’s regulations, 
and the Service should amend its NEPA 
regulations accordingly.

Since the Service must analyze the 
proposal for specific regulations to make 
the determination that the proposal has 
only a negligible impact on a species or 
stock and does not have an unmitigable
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adverse impact on subsistence users, the 
NEPA process will be used to facilitate 
those determinations. The issuance of 
specific regulations allowing incidental 
take would normally only require the 
preparation of an environmental 
assessment. Thus, the Service does not 
believe a categorical exclusion is 
warranted or that its NEPA regulations 
need to be amended.

It has been determined that these 
regulations do not constitute a major 
rule as defined in Executive Order 
12291. The Department of the Interior 
has certified under the terms of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seg.) that the regulations will not have 
a significant economic impact on a 
substantial number of small entities. The 
amendments of rules governing the take 
of small numbers of marine mammals 
incidental to specified activities will 
have little, if any, economic effect.
Direct costs will be those associated 
with subsequent preparation of 
applications for “Specific Regulations” 
and “Letters of Authorization.”
However, those costs are not likely to 
approach the $100 million annual 
threshold for these rules to be 
considered a major rule in accordance 
with E .0 .12291. As most of the 
applicants under the revised rule, as at 
present, are likely to be oil and gas 
corporations and their contractors, they 
would not be considered small entities 
under the Regulatory Flexibility Act.

The regulations in 50 CFR parts 18 and 
228 contain a collection of information 
requirement subject to Office of 
Management and Budget (OMB) 
clearance under the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.). 
The information collection requirement 
in 50 CFR 18.27 is approved under OMB 
control number 1018-0070 and the 
information requirement in 50 CFR part 
228 is approved under OMB control 
number 0648-0151. Public reporting 
burden for this collection of information 
is estimated to average 80 hours per 
response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to the Office of 
Protected Resources and Habitat 
Programs, National Marine Fisheries 
Service, 1335 East-West Highway, Silver 
Spring, MD 20910; the Information 
Collection Clearance Officer, U.S. Fish 
and Wildlife Service, Department of the 
Interior, Mail Stop—220 ARLSQ, 18th

and C Streets, NW., Washington, DC 
20240; and to the Paperwork Reduction 
Project, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Washington,
DC 20503.

The amendment of part 402 does not 
contain information collection 
requirements requiring OMB approval 
under the Paperwork Reduction Act.

The analyses under NEPA, E .0 .12291 
and the Regulatory Flexibility Act are 
available for review (see FOR FURTHER 
INFORMATION CONTACT).

The primary authors of this final rule 
are Robert Peoples, Nancy Sweeney, 
and Michael Young, Department of the 
Interior, and Patricia Montanio and 
Gene Martin, Department of Commerce.

List of Subjects

50 CFR Part 18
Administrative practice and 

procedure, Alaska, Exports, Imports, 
Intergovernmental relations, Marine 
mammals, Transportation.

50 CFR Part 228
Administrative practice and 

procedure, Marine mammals, Outer 
continental shelf oil and gas exploration.

50 CFR Part 402
Endangered and threatened wildlife, 

Fish, Intergovernmental relations, Plants 
(agriculture).
Regulation Promulgation

Accordingly, the Service amends 50 
CFR parts 18, 228 and 402 as shown 
below.

PART 18—MARINE MAMMALS

1. The authority citation for 50 CFR 
part 18 is revised to read as follows:

Authority: 16 U.S.C. 1461 et seg.

2. In § 18.27, paragraph (a) is amended 
by removing the words “Pub. L. 97-58” 
and “non-depleted”; paragraph (b), 
including the note following that 
paragraph, is revised; in paragraph (c), 
the definition of “negligible impact” is 
revised, the definition of “specified 
activity” is amended by removing the 
word “non-depleted” wherever it occurs, 
and a new definition for "immitigable 
adverse impact” is added in 
alphabetical order; paragraph (d) is 
amended by removing the word “non- 
depleted” wherever it appears; the 
second sentence of the introductory text 
to paragraph (d)(1) is revised; a sentence 
is added to the end of paragraph
(d)(l)(vi); a new paragraph (d)(4) is 
added; and paragraphs (d)(3), (e)(1),
(f)(2), and (f)(5)(ii) are revised, to read as 
follows:

§ 18.27 Regulations governing small takes 
of marine mammals incidental to specified 
activities.
*  *  *  *  *

(b) Scope o f Regulations. The taking 
of small numbers of marine mammals 
under section 101(a)(5) of the Marine 
Mammal Protection Act may be allowed 
only if the Director of the Fish and 
Wildlife Service (1) finds, based on the 
best scientific evidence available, that 
the total taking during the specified time 
period will have a negligible impact on 
the species or stock and will not have an 
immitigable adverse impact on the 
availability of the species or stock for 
subsistence uses; (2) prescribes 
regulations setting forth permissible 
methods of taking and other means of 
effecting the least practicable adverse 
impact on the species and its habitat 
and on the availability of the species for 
subsistence uses, paying particular 
attention to rookeries, mating grounds, 
and areas of similar significance; and (3) 
prescribes regulations pertaining to the 
monitoring and reporting of such taking.

Note: The information collection 
requirement contained in this § 18.27 has 
been approved by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. and 
assigned clearance No. 1018-0070. The 
in form ation  is being collected to describe the 
activity proposed and estimate the 
cumulative impacts of potential takings by all 
persons conducting the activity. The 
information will be used to evaluate the 
application and determine whether to issue 
Specific Regulations and, subsequently, 
Letters of Authorization. Response is 
required to obtain a benefit.

The public reporting burden from this 
requirement is estimated to vary from 2 to 200 
hours per response with an average of 10 
hours per response including time for 
reviewing instructions, gathering and 
maintaining data, and completing and 
reviewing applications for specific 
regulations and Letters of Authorization. 
Direct comments regarding the burden 
estimate or any other aspect of this 
requirement to the Information Collection 
Clearance Officer, U.S. Fish and Wildlife 
Service, Department of the Interior, Mail 
Stop—220 ARLSQ. 18th and C Streets NW., 
Washington, DC 20240, and the Office of 
Management and Budget, Paperwork 
Reduction Project (Clearance No. 1018-0070), 
Washington, DC 20503.

(c) * * *
“Negligible impact” is an impact 

resulting from the specified activity that 
cannot be reasonably expected to, and 
is not reasonably likely to, adversely 
affect the species or stock through 
effects on annual rates of recruitment or 
survival.

"Unmitigable adverse impact” means 
an impact resulting from the specified 
activity (1) that is likely to reduce the
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availability of the species to a level 
insufficient for a harvest to meet 
subsistence needs by (i) causing the 
marine mammals to abandon or avoid 
hunting areas, (ii) directly displacing 
subsistence users, or (iii) placing 
physical barriers between the marine 
mammals and the subsistence hunters; 
and (2) that cannot be sufficiently 
mitigated by other measures to increase 
the availability of marine mammals to 
allow subsistence needs to be met.

(d) * * *
Cl) * * * Requests shall include the 

following information on thé activity as 
a whole, which includes, but is not 
limited to, an assessment of total 
impacts by all persons conducting the 
activity:
* * *  *  *

(vi) * * * (The applicant and those 
conducting the specified activity and the 
affected subsistence users are 
encouraged to develop mutually 
agreeable mitigating measures that will 
meet the needs of subsistence users,);
* * * ■ * *

(3) The Director shall evaluate each 
request to determine, based on the best 
available scientific evidence, whether 
the total taking will have a negligible 
impact on the species or stock and, 
where appropriate, will not have an 
immitigable adverse impact on the 
availability of such species or stock for 
subsistence uses. If the Director finds 
that mitigating measures would render 
the impact of the specified activity 
negligible when it would not otherwise 
satisfy that requirement, the Director 
may make a finding of negligible impact 
subject to such mitigating measures 
being successfully implemented. Any 
preliminary findings of "negligible 
impact” and "nò immitigable adverse 
impact” shall be proposed for public 
comment along with the proposed 
specific regulations.

(4) If the Director cannot make a 
finding that the total taking will have a 
negligible impact in the species or stock 
or will not have an immitigable adverse 
impact on the availability of such 
species or stòck for subsistence uses, 
the Director shall publish in the Federal 
Register the negative finding along with 
the basis for denying the request.

(e) * * *
(1) Specific regulations will be 

established for each allowed activity 
which set forth (i) permissible methods 
of taking, (ii) means of effecting the least 
practicable adverse impact on the 
species and its habitat and ón the 
availability of the species for 
subsistence uses, and (iii) requirements 
for monitoring and reporting.
* * • * * . *

j'jfj * * *

(2) Issuance of a Letter of 
Authorization will be based on a 
determination that the level of taking 
will be consistent with the findings 
made for the total taking allowable 
under the specific regulations.
* * * * *

(5) * * *
(ii) The taking allowed is having, or 

may have, more than a negligible impact 
on the species or stock, or where 
relevant, an immitigable adverse impact 
on the availability of the species or 
stock for subsistence uses.
* * * * *

PART 228— REGULATIONS 
GOVERNING SMALL TAKES OF 
MARINE MAMMALS INCIDENTAL TO  
SPECIFIED ACTIVITIES

3. The authority citation for 50 CFR 
part 228 is revised to read as follows:

Authority: 16 U.S.C. 1361 e t seq.

§ 228.1 [Amended]

4. Section 228.1 is amended by 
removing the words “Pub. L. 97-58” and

- “non-depleted.”
5. Section 228.2 is revised to read as 

follows:

§ 228.2 Scope.

The taking of small numbers of marine 
mammals under section 101(a)(5) of the 
Marine Mammal Protection Act may be 
allowed only if the National Marine 
Fisheries Service (a) finds, based on the 
best scientific evidence available, that 
the total taking during the specified time 
period will have a negligible impact on 
the species or stock and will not have an 
immitigable adverse impact on the 
availability of the species or stock for 
subsistence uses; (b) prescribes 
regulations setting forth permissible 
methods of taking and ofiler means of 
effecting the least practicable adverse 
impact on the species and its habitat 
and on the availability of the species for 
subsistence uses, paying particular 
attention to rookeries, mating grounds, 
and areas of similar significance; and (c) 
prescribes regulations pertaining to the 
monitoring and reporting of such taking. 
The specific regulations governing 
specified activities are contained in 
subsequent subparts to this part 228.

6. In § 228.3, the definition of 
"negligible impact” is revised; the 
definition of "specified activity" is 
amended by removing the word “non- 
depleted” wherever it occurs; and a new 
definition for “immitigable adverse 
impact” is added in alphabetical order, 
to read as follows:

§228.3 Definitions. 
* * * * *

“Negligible impact” is an impact 
resulting from the specified activity that 
cannot be reasonably expected to, and 
is not reasonably likely to, adversely 
affect the species or stock through 
effects on annual rates of recruitment or 
survival.
* * * * *

"Unmitigable adverse impact” means 
an impact resulting from the specified 
activity (1) that is likely to reduce the 
availability of the species to a level 
insufficient for a harvest to meet 
subsistence needs by (i) causing the 
marine mammals to abandon or avoid 
hunting areas, (ii) directly displacing 
subsistence users, or (iii) placing 
physical barriers between the marine 
mammals and the subsistence hunters; 
and (2) that cannot be sufficiently 
mitigated by other measures to increase 
the availability of marine mammals to 
allow subsistence needs to be met.

7. In § 228.4, paragraph (a)(1) is 
amended by removing the word “non- 
depleted”; the second sentence of 
paragraph (a) introductory text is 
revised; a sentence is added to the end 
of paragraph (a)(9); paragraph (c) is 
revised; and a new paragraph (d) is 
added, to read as follows:

§228.4 Submission of requests.

(a) * * * Requests shall include the 
following information on the activity as 
a whole, which includes, but is not 
limited to, an assessment of total 
impacts by all persons conducting the 
activity:
*  *  *  *  *

(9) * * * (The applicant and those 
conducting the specified activity and the 
affected subsistence users are 
encouraged to develop mutually 
agreeable mitigating measures that will 
meet the needs of subsistence users );

■ *  *  *  *  *

(c) The Assistant Administrator shall 
evaluate each request to determine, 
based on the best available scientific 
evidence, whether the total taking will 
have a negligible impact on the species 
or stock and, where appropriate, will not 
have an unmitigable adverse impact on 
the availability of such species or stock 
for subsistence uses. If the Assistant 
Administrator finds that mitigating 
measures would render the impact of 
the specified activity negligible when it 
would not otherwise satisfy that 
requirement, the Assistant 
Administrator may make a finding of 
negligible impact subject to such 
mitigating measures being successfully 
implemented. Any preliminary findings
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of “negligible impact" and “no 
immitigable adverse impact" shall be 
proposed for public comment along with 
the proposed specific regulations.

(d) If the Assistant Administrator 
cannot make a finding that the total 
taking will have a negligible impact on 
the species or stock or will not have an 
immitigable adverse impact on the 
availability of such species or stock for 
subsistence uses, the Assistant 
Administrator shall publish in the 
Federal Register the negative finding 
along with the basis for denying the 
request.

8. In § 228.5, paragraph (a) is revised 
to read as follows:

§ 228.5 Specific regulations.

(a) Specific regulations will be 
established for each allowed activity 
which set forth (1) permissible methods 
of taking, (2) means of effecting the least 
practicable adverse impact on the 
species and its habitat and on the 
availability of the species for 
subsistence uses, and (3) requirements 
for monitoring and reporting. 
* * * * *

9. In | 228.8, paragraphs (b) and (e)(2) 
are revised to read as follows:

§ 228.6 Letters of Authorization. 
* * * * *

(b) Issuance of a Letter of 
Authorization will be based on a 
determination that the level of taking 
will be consistent with the findings 
made for the total taking allowable 
under the specific regulations. 
* * * * *

(e) * * *

(2) the taking allowed is haying, or 
may have, more than a negligible impact 
on the species or stock, or, where 
relevant, an unmitigable adverse impact 
on the availability of the species or 
stock for subsistence uses. 
* * * * *

PART 402— INTERAGENCY 
COOPERATION— ENDANGERED 
SPECIES A C T OF 1973, AS AMENDED

10. The authority citation for part 402 
continues to read as follows:

Authority: 16 U.S.C. 1531 et seq.

11. In § 402.14, paragraph (i)(l) is 
revised, the second sentence of 
paragraph (i)(3) is revised, and a new 
paragraph (i)(5) is added, to read as 
follows:

§ 402.14 Formal consultation. 
* * * * *

(i) * * *

(1) In those cases where the Service 
concludes that an action (or the 
implementation of any reasonable and 
prudent alternatives) and the resultant 
incidental take of listed species will not 
violate section 7(a)(2), and, in the case 
of marine mammals, where the taking is 
authorized pursuant to section 101(a)(5) 
of the Marine Mammal Protection Act of 
1972, the Service will provide with the 
biological opinion a statement 
concerning incidental take that:

(i) Specifies the impact, i.e., the 
amount or extent, of such incidental 
taking on the species;

(ii) Specifies those reasonable and 
prudent measures that the Director 
considers necessary or appropriate to 
minimize such impact;

(iii) In the case of marine mammals, 
specifies those measures that are 
necessary to comply with section 
101(a)(5) of the Marine Mammal 
Protection Act of 1972 and applicable 
regulations with regard to such taking;

(iv) Sets forth the terms and 
conditions (including, but not limited to, 
reporting requirements) that must be 
complied with by the Federal agency or 
any applicant to implement the 
measures specified under paragraph 
(i)(l)(ii) and (i)(l)(iii) of this section; and

(v) Specifies the procedures to be used 
to handle or dispose of any individuals 
of a species actually taken. 
* * * * *

(3) * * * The reporting requirements 
will be established in accordance with 
50 CFR 13.45 and 18.27 for FWS and 50 
CFR 220.45 and 228.5 for NMFS.
* * * * *

(5) Any taking which is subject to a 
statement as specified in paragraph 
(i)(l) of this section and which is in 
compliance with the terms and 
conditions of that statement is not a 
prohibited taking under the Act, and no 
other authorization or permit under the 
Act is required.
* * * * *

Dated: July 10,1989.
Susan Recce Lamson,
Assistant Secretary fo r Fish and W ildlife and 
Parks, Department o f the Interior.

Dated: August 8,1989.
James W. Brennan,
Assistant Administrator fo r Fisheries, 
National O ceanic and Atmospheric 
Administration.
[FR Doc. 89-23067 Filed 9-28-89; 8:45 am]
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Design Standards for Fuel Tank 
Access Covers
AGENCY: Federal Aviation 
Administration (FAA), DOT. 
a c t i o n : Final rule.

SUMMARY: This amendment requires 
that fuel tank access covers on transport 
category airplanes be designed to 
minimize penetration by likely foreign 
objects, and be fire resistant. This 
amendment also requires that all turbine 
powered airplanes operated in air 
carrier service after October 30,1991 
meet these new standards.
EFFECTIVE DATE: October 30,1989.
FOR FURTHER INFORMATION CONTACT*. 
Iven D. Connally, Airframe and 
Propulsion Branch (ANM-112),
Transport Airplane Directorate, Aircraft 
Certification Service, FAA, 17900 Pacific 
Highway South, C-68966, Seattle, 
Washington, 98168; telephone (206) 431- 
2120.
SUPPLEMENTARY INFORMATION: 

Background
These amendments are based on 

Notice of proposed rulemaking (NPRM) 
No. 88-10, which was published in the 
Federal Register on May 23,1988 (53 FR 
18526). The notice proposed to require 
that the fuel tank access panels on 
transport category airplanes be designed 
to minimize penetration by likely foreign 
objects, and be fire resistant. It also 
proposed to require all turbine powered 
airplanes operated in air carrier service 
after October 30,1991 meet these new 
standards. Since then, the terminology 
has been changed from “Access Panels” 
to “Access Covers” to more accurately 
describe the parts and to avoid 
confusion with wing panels.

Several fuel tank access covers have 
failed in service due to impact with high 
energy objects such as failed tire tread 
material and engine debris following 
engine failures. The amendments to part 
25 will ensure that all access covers on 
all fuel tanks are designed or located to 
minimize penetration by likely foreign 
objects and are fire resistant.

In addition, part 121 is amended to 
require that the fuel tank access covers 
on all turbine-powered transport 
category airplanes used in air carrier 
service meet these new standards.

Airplanes powered with reciprocating 
engines are not included since service 
experience does not indicate that fuel 
tank access covers on those airplanes 
have been a safety problem.
Discussion of Comments

The public response to the request for 
comments on Notice 88-10 was 
generally supportive of the new 
requirements.

One commenter believes it can be 
successfully argued that the present fuel 
tank access covers satisfy the general 
requirements of the rule since the FAA 
has not adopted testing standards for 
either impact or fire resistance. The 
commenter further states that unless the 
amendment is strenghened to require 
that the access covers be identical in 
material and at least equal to the lower 
wing panels with regard to all physical 
and thermal properties, the amendment 
will fall short of its stated purpose.

Specific rigid standards for impact 
resistance were not considered practical 
because of the wide range of likely 
debris which could impact the fuel tank 
access covers. The size, speed, and 
mass of tires vary greatly depending on 
the size and landing gear configuration 
of the airplane. Also, the size and energy 
level of engine debris are dependent on 
the size, location, and failure mode of 
the engine. (Advisory Circular 20-128 
and available service history with 
airplanes of similar size and 
configuration provide guidance in that 
regard.) Furthermore, it may not be 
practical, or even necessary, to provide 
access covers with properties which are 
identical to those of the adjacent wing 
lower skin panels since the wing panels 
usually vary in thickness from station to 
station and may, at certain stations, 
have impact resistance far in excess of 
that needed for any likely impact. Since 
it is not practical to establish specific 
testing standards, the phrase, ‘ * * * 
minimize penetration and deformation 
* * *,” is used in § 25.963(e)(1). This 
means that an applicant must design 
access covers which are resistant to 
penetration and deformation to the 
greatest extent that is feasible, taking 
into account costs and other factors 
anticipated in actual service. It would, 
of course, not be considered feasible to 
design the access covers to be more 
impact resistant than the nominal 
impact resistance of the surrounding 
wing surfaces.

Although the proposed rule does not 
dictate the specific means to show that 
the fuel tank access covers “minimize 
penetration and deformation,” an 
applicant would probably choose to do 
so by testing covers using debris of a 
type, size, trajectory, and velocity that

represent conditions anticipated in 
actual service for the airplane model 
involved. This would include 
consideration of available materials, 
construction methods, and attachment 
methods, as well as the resistance of the 
surrounding surfaces to penetration and 
deformation.

Under the provisions of Airworthiness 
Directive (AD) 87-02-07 (52 FR 518; 
January 7,1987), operators of Boeing 
737-100 and 737-200 series airplanes are 
required to replace existing access 
covers located within the engine debris 
strike zone with improved covers which 
are more resistant to impact. (This 
proposed rule would require 
replacement of any other fuel tank 
access covers on airplanes of these 
models that are subject to tire debris 
damage.) Airworthiness Directive 88- 
12-10 (54 FR 23643; June 2,1989) requires 
similar replacement of the access covers 
of Boeing 747 airplanes. The redesigned 
covers required to comply with those 
ADs are specified thicknesses of 
aluminum plate. Those are examples of 
access covers which “minimize" 
penetration and deformation.

"Fire resistant” is used as the 
standard for resistance of the access 
covers to flame penetration because it is 
already defined in Part 1 of the Federal 
Aviation Regulations (FAR) and is well- 
understood by the aircraft industry.

The FAA does not concur that all fuel 
tank access covers of transport category 
airplanes presently in service will meet 
the new standards with regard to either 
impact resistance or fire resistance. 
While it is correct that many of these 
airplanes have no fuel tank access 
covers located in areas which are 
vulnerable to five or debris impact, there 
are others in service which do have 
covers which are located in such areas 
and are not designed to "minimize” 
penetration and deformation, as 
described above.

Several commenters question the 
accuracy of the cost analysis. They 
believe that the total number of access 
covers which must be replaced is less 
than the number quoted in the cost 
analysis and that many of those have 
already been replaced. They also state, 
on the other hand, that the actual cost 
per cover is much higher than that 
quoted in the analysis.

Subsequent to the completion of the 
regulatory evaluation for this final rule, 
one commenter provided a late estimate 
of the cost of the required replacement 
access covers. The FAA réviewed the 
additional data and found that there 
may be a small additional cost which 
would not substantially affect the 
conclusion of the regulatory estimate.
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The commenter’s estimate of the number 
of affected airplanes is not relevant to 
the proposed amendment to Part 121 
because it addresses the number of 
airplanes in operation worldwide rather 
than those operated by U.S. air carriers 
under the provisions of part 121.

The cost analysis has been reviewed 
in light of the comments received. Due to 
the many variable factors involved, the 
actual cost may vary somewhat 
Nevertheless, the FAA considers the 
analysis to be within the range of 
accuracy necessary to show the overall 
cost impact of this rule.

One commenter requests the two 
years compliance period be extended to 
five years to coincide with an operator’s 
extended check of the internal fuel 
tanks.

The FAA considers that a compliance 
period of two years from the effective 
date of this amendment is adequate 
considering the extent of coordination 
with the industry in developing this role 
and the modifications already 
accomplished on the Model 737 under 
the requirements of Airworthiness 
Directive (AD) 87-02-07. Furthermore, 
the commenter provided no evidence 
that compliance prim: to the next check 
of the internal fuel tanks would present 
an undue hardship.

Several commenters believe that the 
proposed rule is vague as to which 
airplanes and which covers on those 
airplanes would have to be retrofitted. 
Also, they believe that the likely strike 
areas are not adequately defined.

As discussed above, because of the 
large number of relevant factors, the 
FAA has determined that it is not 
possible to establish specific objective 
criteria to define the term “minimize” in 
the proposal. However, based on 
analyses of service experience, the FAA 
has determined that currently 
certificated Boeing model airplanes do 
not “minimize” penetration and 
deformation. All turbine powered 
transport category airplanes must be 
assessed for possible retrofit with new 
covers. Covers located within the strike 
zone from engine or auxiliary power unit 
debris, as defined in Advisory Circular 
20-128, Design Considerations for 
Minimizing Hazards Caused by 
Uncontained Turbine Engine and 
Auxiliary Power Unit Rotor and Fan 
Blade Failures, and covers located 
within the strike zone from tire 
fragments must meet the new 
requirements. For the purpose of 
showing compliance with this rule, 
access covers located within 15 degrees 
of the plane of rotation of any tire must 
meet the new requirements. Minor 
editorial changes have been made in 
this regard.

Regulatory Evaluation Summary
Six comments which specifically 

address the costs and benefits of this 
ralemaking were submitted to die FAA 
by air carriers, and representative air 
carrier and manufacturer industry 
organizations, following publication of 
Notice 88-10. The FAA has revised its 
evaluation of the costs and benefits of 
this rulemaking in response to these 
comments.
Costs

The initial regulatory evaluation of 
Notice 88-10 projected that 26,812 
access covers, at a material cost of $210 
and an installation cost of $270 per 
cover, would require replacement in the 
current fleet of Boeing airplanes subject 
to part 121 of the Federal Aviation 
Regulations (FAR). Total costs were 
projected to be $12.9 million.

Several commenters suggest that 
these initial projections underestimate 
the total cost of cover replacement. One 
commenter states that fuel tank access 
covers cost $591 each. Another 
commenter, representing aerospace 
manufacturers, provides a range of 
manufacturer-supplied cost estimates 
for retrofitting individual types of 
airplane. According to this commenter, 
the projected cost of retrofit kits ranges 
from $3,300 for a Boeing Model 727, with 
2 covers requiring replacement, to 
$36,200 for a Boeing Model 707, with 18 
covers requiring replacement. These 
estimates can be recalculated to show 
that the material cost per access cover 
will range from $800 for a Boeing Model 
767 to $2,000 for a Boeing Model 707, and 
average $1,500 for the total affected fleet 
of airplanes. (Although the commenter 
also cited the cost of retrofitting a 
Boeing Model 720, it is actually 
irrelevant because no airplanes of that 
model remain in U.S. air carrier service.)

Since the latter cost estimates are 
provided by the manufacturer of the 
affected airplanes, and project the cost 
of replacement covers that have been 
designed and are in production, the FAA 
concurs with these estimates and has 
revised its cost analysis accordingly.

Revised compliance cost estimates for 
the final rule are $19.7 milfion in 1988 
dollars, and $17.1 million discounted 
present value (employing a 10 percent 
discount rate).

Additional assumptions employed in 
this analysis include the following:

• This rule will affect 2,225 Boeing 
airplanes in part 121 service.

• Retrofit costs will be incurred over 
a two year period following the effective 
date of this rule.

• Manufacturer-supplied estimates of 
required labor hours range from 14 on

the Boeing Model 727 to 30 on the Model 
707. In this analysis, aircraft mechanic 
labor hours are valued at $35 per hour.

The FAA acknowledges concerns 
expressed by some commenters that the 
initial regulatory evaluation of Notice 
88-10 may have overestimated the 
number of access covers requiring 
replacement (26,812 covers). In this 
analysis of the final rule, the FAA has 
employed the manufacturer-supplied 
estimates of the number of access 
covers requiring replacement on each 
affected airplane type (12,356 covers). It 
must be noted that these projections 
represent a worst-case scenario. The 
total costs may be even lower than 
estimated for this final rule because 
fewer covers may require replacement 
in actual practice.

The FAA disagrees with the concern 
expressed by commenters that the two- 
year compliance period will force air 
carriers to pull their airplanes out of 
service, thus incurring additional lost 
opportunity costs. Since replacement 
covers are already in production, a lack 
of available parts should not be a factor 
in preventing carriers from meeting the 
compliance deadline. Furthermore, the 
FAA expects that the mandated retrofits 
can easily be accomplished during an 
aircraft’s regularly-scheduled “C”-check 
maintenance and inspection period.
Benefits

Several commenters indicate that the 
FAA’s initial regulatory evaluation 
overestimates the benefits of this 
rulemaking. The FAA disagrees with 
these comments. Although penetrations 
of fuel tank access covers by foreign 
objects or debris have caused only one 
catastrophic accident in the last 20 
years, the 1985 Boeing Model 737 crash 
in Manchester, England (with 55 
fatalities), the FAA has identified a total 
of 24 incidents of access cover 
penetrations during that period. If such 
incidents continue to occur, the 
probability remains that failure of an 
access cover to contain such a strike 
could result in the loss of an airplane 
and its passengers. This analysis 
therefore estimates benefits of requiring 
installation of penetration and fire- 
resistant fuel tank access covers based 
on the prevention of one such incident.

In the FAA’s final regulatory 
evaluation of these amendments, 
expected benefits remain as estimated 
in the initial regulatory evaluation: A 
minimum of $29.0 million (discounted 
present value), based on the probability 
of preventing at least one accident over 
the next 20 years of a magnitude similar 
to the Manchester accident.
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Based on this analysis, the FAA 
believes this rule to be cost-effective: 
the minimum expected benefit of $29.0 
million (discounted present value) 
exceeds the expected cost of $17.1 
million (discounted present value) by 
approximately $11.9 million.
International Trade Impact Assessment

This amendment will have little or no 
impact on trade for both U.S. firms doing 
business in foreign countries and foreign 
firms doing business in the United 
States.

There will be no advantage with 
respect to future type designs for 
airplanes manufactured either in the 
United States or foreign countries, since 
U.S. certification rules are applicable to 
both foreign and domestic 
manufacturers selling aircraft in the 
United States.

With respect to existing designs, the 
disadvantage to U.S. air carriers vis-a- 
vis foreign carriers is minimal because 
the cost of compliance is a relatively 
small amount for most airplanes. Only 9 
percent of the affected airplanes are 
expected to require one-time 
expenditures greater than $16,000 per 
airplane. Boeing Model 727’s, 
representing 54 percent of the affected 
airplanes; will require total expenditures 
of less than $4,000 per airplane. 
Furthermore, it is common for foreign 
airworthiness authorities to adopt 
regulations similar to those issued by 
the Federal Aviation Administration. 
Therefore, it is possible that foreign 
operators of Boeing airplanes will be 
required to modify their airplanes as 
well.
Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980 
(RFA) was enacted by Congress to 
ensure that small entities are not 
unnecessarily and disproportionately 
burdened by government regulations. 
The RFA requires government agencies 
to review rules which may have ‘‘a 
significant economic impact on a 
substantial number of small entities."

FAA Order 2100.14 defines a 
“substantial number of small entities" 
as more than one-third, and no fewer 
than eleven, of the small entities subject 
to the proposed rule. The order also 
indicates that an operator owning nine 
or fewer aircraft for hire is considered to 
be a "small entity."

This final rule has a cost impact only 
on air carriers which operate airplanes 
under Part 121 of the Federal Aviation 
Regulations. The FAA has identified

approximately 82 air carriers that own 
airplanes subject to Part 121, and two 
carriers which operate a total of nine or 
fewer aircraft. Of these 82 operators, 
only 20 (less than one-third), operate 
with at least one of the Boeing airplanes 
affected by this final rule.

The FAA therefore estimates that this 
final rule will not have an adverse 
economic impact on a substantial 
number of small entities.

The FAA has not identified a positive 
economic impact on a substantial 
number of small entities. The only small 
entities that could benefit economically 
from this rule are manufacturers of 
replacement panels. The best available 
information suggests that fewer than 
eleven outside suppliers would be 
contracted by Boeing to produce the 
required access covers.
Federalism Implications

The regulations adopted herein would 
not have substantial direct effects on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule will not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment.

Conclusion
For the reasons given earlier in the 

preamble, the FAA has determined that 
this is not a major regulation as defined 
in Executive Order 12291. In addition, 
the FAA certifies that this rule does not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act, 
since none are affected. Since the 
regulatory document concerns a matter 
on which there is substantial public 
interest, the FAA has determined that 
this document is significant as defined 
in Department of Transportation 
Regulatory Policies and Procedures (44 
F R 11034; February 26,1979).

List of Subjects 
14 CFR Part 25

Air transportation, Aircraft, Aviation 
safety, Safety.

14 CFR Part 121
Aviation safety, Safety, Air carriers, 

Air transportation, Aircraft, Airplanes, 
Flammable materials, Transportation, 
Common carriers.

Adoption of the Amendments
Accordingly, parts 25 and 121 of the 

Federal Aviation Regulations (FAR), 14 
CFR parts 25 and 121, are amended as 
follows:

PART 25—AIRWORTHINESS 
STANDARDS: TRANSPORT 
CATEGORY AIRPLANES

1. The authority citation for part 25 
continues to read as follows:

Authority: 49 U.S.C. 1344,1354(a), 1355,
1421,1423,1424,1425,1428,1429,1430; 49 
U.S.C. 106(g) (Revised Pub. L. 97-449, January 
12,1983); and 49 CFR 1.47(a).

2. By amending § 25.963 by adding 
paragraph (e) to read as follows:

§ 25.963 Fuel tanks: general. 
* * * * *

(e) Fuel tank access covers must 
comply with the following criteria, in 
order to avoid loss of hazardous 
quantities of fuel:

(1) All covers located in an area 
where experience or analysis indicates 
a strike is likely must be shown by 
analysis or tests to minimize penetration 
and deformation by tire fragments, low 
energy engine debris, or other likely 
debris.

(2) All covers must be fire resistant as 
defined in part 1 of this chapter.
* * * * *

PART 121—CERTIFICATION AND 
OPERATIONS: DOMESTIC, FLAG, AND 
SUPPLEMENTAL AIR CARRIERS AND 
COMMERCIAL OPERATORS OF 
LARGE AIRCRAFT

3. The authority citation for part 121 
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1355,1356, 
1357,1401,1421-1430,1472,1485, and 1502; 49 
U.S.C. 106(g) (Revised, Pub. L. 97-449, January 
12,1983), 49 CFR 1.47(a).

4. By amending part 121 by adding a 
new § 121.316 to read as follows:

§ 121.316 Fuel tanks.
Each turbine powered transport 

category airplane operated after 
October 30,1991, must meet the 
requirements of § 25.963(e) of this 
Chapter in effect on October 30,1989.

Issued in Washington, DC, on September
25,1989.
James B. Busey,
Adm inistrator.
[FR Doc. 89-22988 Filed 9-28-89; 8:45 am) 
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