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SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
today announced an amendment to its
Rules of Practice governing Delegation
of Authority to the Director of the
Division of Market Regulation (17 CFR
200.30-3). The amendment adds to Rule
30-3. new paragraph (a){48), authorizing
the Director of the Division of Market
Regulation to grant exemptions, where
appropriate, pursuant to paragraph (d)
of Rule 15¢2-12 under the Securities
Exchange Act of 1934 (17 CFR 240.15¢c2-
12), which the Commission adopted on
June 28, 1989.!

Paragraph (d) of Rule 15¢2-12
provides that:

The Commission, upon written request, or
upon its own motion, may exempt any
Participating Underwriter that is a participant
in a transaction or class of transactions from
any requirement of this rule, either
unconditionally or on specified terms and
conditions, if the Commission determines that
such an exemption is consistent with the
public interest and the protection of
investors,

The delegation of authority is
intended to conserve Commission
resources by permitting the staff to
accommodate requests on a more
expedited basis. Nevertheless, the staff
may submit matters to the Commission
for consideration as it deems
appropriate. Moreover, in light of the
exemptions already present in Rule
15¢2-12, and the fact that the Rule
codifies, to a great degree, responsible
industry practice, the Commission does
not expect that exemptions will be
routinely granted. Requests for
exemptive relief should be addressed to
the Chief Counsel, Division of Market
Regulation, Mail Stop 5-1, Securities and
Exchange Commission, Washington, DC
20549.

The Commission finds, in accordance
with section 553(b)(A) of the
Administrative Procedure Act, 2 that
this amendment relates solely to agency
organization, procedure, or practice, and
does not relate to a substantive rule.
Accordingly, notice, opportunity for
public comment, and publication of the
amendment prior 1o its effective date are
unnecessary.

List of Subjects in 17 CFR Part 200
Administrative practice and

procedure, Securities.

Text of Amendment

The Commission hereby amends Title
17, Chapter II of the Code of Federal
Regulations as follows:

! Securities Exchange Act Release No, 26385 {June
28, 1989),

#5 U.S.C. 553{b)(A).

PART 200—ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

Subpart A—Organization and Program
Management

1. The authority citation for Part 200,
Subpart A, continues to read in part as
follows:

Authority: Secs. 19. 23, 48 Stat. 85, 901, as
amended, sec. 20, 49 Stat. 833, sec. 319, 53
Stat. 1173, secs. 38, 211. 54 Stat. 841, 855, 15
U.S.C. 778, 78w, 79t, 77sss, 80a-37, 80b-11

2. Title 17 CFR 200.30-3 is amended by

- adding new paragraph (a)(48) to read as

follows:

§ 200.30-3 Delegation of authority to
Director of Division of Market Regulation.
- - - - *

(a) L

(48) Pursuant to paragraph (d) of Rule
15¢2-12 (17 CFR 15¢2-12), to grant or
deny exemptions, either unconditionally
or on specified terms and conditions,
from Rule 15¢2-12,

By the Commission.

Dated: June 28, 1989.
Jonathan G. Katz,
Secretary.
[FR Doc. 89-16040 Filed 7-7-89; 8:45 am)
BILLING CODE 8010-01-M

17 CFR Part 201
[Rel. No. 34-26994)

Applications for Bounty Awards on
Civil Penalties Imposed in Insider
Trading Litigation

AGENCY: Securities and Exchange
Commission.

ACTION: Final Rules.

SUMMARY: The Commission has adopted
rules setting forth the procedures by
which persons providing information
that leads to the imposition of civil
penalties in insider trading cases may
apply for the award of a bounty. The
rules implement the bounty provisions
of the Insider Trading and Securities
Fraud Enforcement Act of 1988.
EFFECTIVE DATE: July 10, 1989.
ADDRESSES: A pamphlet entitled
“Information on Bounties” explains
Commission policies and procedures on
bounty payments and may be obtained
by contacting the Office of Public
Affairs, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, DC 20549.

FOR FURTHER INFORMATION CONTACT:
Kenneth H. Hall (202 272-2253), Senior

Counsel, Division of Enforcement,
Securities and Exchange Commission,
450 Fifth Street NW., Washington, DC
20549.

SUPPLEMENTARY INFORMATION:

L. Bounty Payments Under Section
21A(e)

Section 21A(e) of the Securities
Exchange Act of 1934 (the “Exchange
Act”)! authorizes the Commission to
award bounties to persons who provide
information that leads to the imposition
of a civil penalty in insider trading
litigation.? To implement the bounty
provisions of section 21A(e), the
Commission has added new Subpart C
to its Rules of Practice. Subpart C is
intended to inform the public of the
possibility of bounty payments; to
encourage those who may have
information indicating violations of the
federal securities laws to provide that
information to the Commission; and to
provide the structure for an orderly
administration of the process of making
bounty payments.3

Under section 21A(e), all Commission
determinations regarding bounties,
including whether to make a payment, to
whom a payment shall be made, and the
amount of a payment (if any), are in the
sole discretion of the Commission. Any
such determination is final and not”
subject to judicial review. Nothing in
Subpart C is intended to limit the
Commission's discretion with respect to
bounties.

Section 21A(e) contains a number of
limitations on the Commission's ability
to award bounties. Bounties may only
be awarded from amounts that are
imposed as civil penalties in insider
trading litigation under section 21A of
the Exchange Act and that are
recovered by the Commission or by the
Attorney General on behalf of the

115 LLS.C. 78u-1{e). Section 21A{e). which
became effective on November 19, 1988, was added
to the Exchange Act by the Insider Trading and
Securities Fraud Enforcement Act of 1988, Pub. L.
No. 100-704, 102 Stat. 4877.

* In general, section 21A authorizes courts to
impose civil penallies against any person who has
violated the Exchange Act by purchasing or selling
a security while in possession of material, nonpublic
information in. or has violated |the Exchange Act]
by communicating such information in connection
with, a transaction on or through the facilities of a
national securities exchange or from or through a
broker or dealer.* * *

Section 21A(a)(1). In addition. section
21A(a){1)(B) authorizes imposition of civi! penalties
against persons who directly or indirectly sontro)
such violators.

3 While the new rules are procedurat in nature
and do not require notice and comment rulemaking.
any interested person may provide comments on the
rules to the individual named and at the address
provided under the caption “For Further Information
Confact.™




28798

Federal Register / Vol. 54, No. 130 / Monday, July 10, 1989 / Rules and Regulations

Commission. The total amount of
bounties that may be paid from a
penalty may not exceed ten percent of
that penalty. In addition, bounty
payments may be made only to the
person or persons who provided
information leading to the imposition of
the penalty. Finally, section 21A
provides that no bounty may be paid to
“any member, officer, or employee of
any appropriate regulatory agency, the
Department of Justice, or a self-
regulatory organization." 4

In making determinations regarding
bounty applications, the Commission
will be guided both by the purposes of
the Congress in enacting Section 21A
and by the limitations contained in
section 21A(e). The Commission will
also consider whatever other factors it
deems relevant, including, as examples,
the importance of the information
provided by an applicant, whether that
information was provided voluntarily,
other applications in the matter, and the
amount of the penalty from which
bounties may be paid.

II. Description of Subpart C

Subpart C consists of eight new rules,
Rules 61-68. Rule 61 sets forth the
general scope of Subpart C, refers to the
statutory premises of the bounty
procedures, and provides that nothing
contained in the subpart limits the
Commission's discretion regarding
bounty determinations or subjects those
determinations to judicial review.

Rule 62 provides procedures relating
to bounty applications. Written
applications that conform to the
provisions of Subpart C are required
before a bounty payment may be made.
Upon request of the Commission or its
staff, persons seeking bounties must
also provide other relevant information.
This provision is designed to permit the
Commission to be certain that its bounty
payments are in accordance with law
and to assure that the Commission has
all relevant information needed to make
informed decisions regarding
applications for bounties. The
Commission anticipates that the classes
of information that may be relevant may
include: the employment and affiliations
of the applicant; the conduct of the
applicant in connection with the
violative activity and the relationship of
the applicant to other persons and

* Depending upon the circumstances, the term
“appropriate regulatory agency" may include
federal bank regulatory authorities as well as the
Commission. Section 3(a){34) of the Exchange Act,
15 U.S.C. 78c(a)(34). "Self-regulatory organizations”
include national securities exchanges, registered
securilies associations, and registered clearing
agencies. Section 3(a)(26) of the Exchange Act, 15
U.S.C. 78c(a)(26).

entities involved in the matter; the
means by which the applicant came into
possession of the information for which
an award is sought; and any action
taken by the applicant to mitigate the
effects of violative conduct or to prevent
further violative conduct in the matter.

Rule 63 specifies the time and place of
filing for applications for bounties.
Applications must be filed no later than
180 days after entry of the court order
requiring the payment of the penalty
that is subject to the application.

Rule 64 governs the form of bounty
applications and requires a detailed
statement of the information upon which
a bounty may be based, i.e., the
information that the applicant believes
led or may lead to the imposition of a
penalty under Section 2lA of the
Exchange Act. Where the application is
not the means by which a bounty
applicant initially provides information
to the Commission, the application must
also specify the dates and times when
the information was previously
provided; to whom the information was
provided; how the information was
provided (e.g., by telephone call or in
person); and, when information was
initially provided anonymously,
sufficient other information to confirm
that the applicant is the person who
provided the information to the
Commission.

Any person who desires to provide
information to the Commission that may
result in the payment of a bounty may
do so by any means desired. However,
the Commission wishes to emphasize
the utility of providing such information
in writing as soon as possible, either in
the form of an application for a bounty
or otherwise. Providing information in
writing reduces the possibility of error,
helps assure that appropriate action will
be taken, and minimizes subsequent
burdens and the possibility of factual
disputes.

The Commission recognizes that there
may be instances when a bounty
applicant wishes to remain temporarily
anonymous.® Rule 65 takes into account

S Individuals who provide information to the
Commission often request that their identities be
held in confidence. Absent compelling cause, the
Commission ordinarily does not disclose the
identities of these persons. The Freedom of
Information Act (5 U.S.C. 552(b)(7){D)), and the
Privacy Act of 1974 (5 U.S.C. 552a(k)(5)) permit
agencies to withhold the identity of a confidential
source. However, there may be circumstances in
which disclosure will nonetheless be legally
required or will be essential for the protection of the
public interest. For example, in litigation a court
may order disclosure, or the Commission may have
to present a bounty claimant as a witness in order
to assure the success of an enforcement action.
Thus, while the Commission and its staff will give
serious consideration to requests for confidentiality

these instances. All applications must
identify and be signed by the applicant,
and must provide the applicant's mailing
address. However, that information may
be omitted provided that it is submitted
by an amendment to the application.
The amendment must be filed within 180
days after the entry of the court order
requiring the payment of the penalty
upon which the bounty is based.

Rule 66 provides that the Commission
will notify an applicant of its
determination on the application.
Normally, determinations will not be
made until a payment of a penalty is
both ordered by a court and recovered.
The Commission wishes to emphasize
that anonymous applicants (and those
who fail to make written applications)
will not receive the notice provided by
Rule 66. Thus, they will bear the risk of
losing eligibility for a bounty award
through lapse of time or ignorance of the
fact that a penalty has been recovered.

Rule 67 contains provisions for filing
an application by an executor,
administrator or other legal
representative of a person who provided
information that led or may lead to
imposition of a civil penalty, or by the
parent or guardian of such a person if
that person is a minor. Rule 68 provides
that no person is authorized by the new
rules to make any offer or promise or
otherwise to bind the Commission with
respect to bounty payments or their
amounts.

The Commission has determined that
the final rules relate solely to agency
organization, procedure or practice.
Therefore, the provisions of the
Administrative Procedure Act ("APA")
regarding notice of proposed rulemaking
and opportunities for public
participation, 5 U.S.C. 553, are not
applicable. Similarly, the provisions of
the Regulatory Flexibility Act, 5 U.S.C.
601 et seq., which apply only when
notice and comment rulemaking are
required by the APA or other law, are
not applicable. The Commission finds
that the rules will not impose any
burden on competition. The Commission
further finds, because of the procedural
nature of the rules, that the APA
requirement with respect to delay in the
effective date of substantive rules, 5
U.S.C. 553(d), is also inapplicable.

List of Subjects in 17 CFR Part 201

Rules of practice.

of identity, no guarantees of confidentiality are
possible.
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PART 201—[AMENDED)

For the reasons set out in the
preamble, Title 17, Part 201 of the Code
of Federal Regulations, is amended by
adding Subpart C as set forth below:

Subpart C—Procedures Pertaining to the
Payment of Bounties Pursuant to
Subsection 21A(e) of the Securities
Exchange Act of 1934

Sec.
201.61 Scope of subpart.
201.62 Application required.
201.63 Time and place of filing.
201,64 Form of application and information
required.
201,65 Identity and signature.
201.66 Notice to applicants.
201.67 Applications by legal guardians.
201.68 No promises of payment,
Authority: Sec. 21A, 102 Stat. 4679, sec. 23,
48 Stat. 901, as amended, 15 U.S.C. 78u-1,
78w.

Subpart C—Procedures Pertaining to
the Payment of Bounties Pursuant to
Subsection 21A(2) of the Securities
Exchange Act of 1934

§ 201.61 Scope of subpart.

Section 21A of the Securities
Exchange Act of 1934 authorizes the
courts to impose civil penalties for
certain violations of that Act.
Subsection 21A(e) permits the
Commission to award bounties to
persons who provide information that
leads to the imposition of such penalties.
Any such determination, including
whether, to whom, or in what amount to
make payments, is in the sole discretion
of the Commission. This subpart sets
forth procedures regarding applications
for the award of bounties pursuant to
subsection 21A(e). Nothing in this
subpart shall be deemed to limit the
discretion of the Commission with
respect to determinations under
subsection 21A(e) or to subject any such
determination to judicial review.

§201.62 Application required.

No person shall be eligible for the
payment of a bounty under subsection
21A(e) of the Securities Exchange Act of
1934 unless such person has filed a
written application that meets the
requirements of this subpart and, upon
request, provides such other information
as the Commission or its staff deems
relevant to the application.

§201.63 Time and place of filing.

Each application pursuant to this
subpart and each amendment thereto
must be filed within one hundred and
eighty days after the entry of the court
order requiring the payment of the

penalty that is subject to the application.

Such applications and amendments

shall be addressed to: Office of the
Secretary, Securities and Exchange
Commigsion, 450 Fifth Street NW.,
Washington, DC 20549.

§201.64 Form of application and
information required.

Each application pursuant to this
subpart shall be identified as an
Application for Award of a Bounty and
shall contain a detailed statement of the
information provided by the applicant
that the applicant believes led or may
lead to the imposition of a penalty.
Except as provided by Rule 65 of this
subpart, each application shall state the
identity and mailing address of, and be
signed by, the applicant. When the
application is not the means by which
the applicant initially provides such
information, the application shall
contain: the dates and times upon
which, and the means by which, the
information was provided; the identity
of the Commission staff members to
whom the information was provided;
and, if the information was provided
anonymously, sufficient further
information to confirm that the person
filing the application is the same person
who provided the information to the
Commission.

§ 201.65 Identity and signature.

Applications pursuant to this subpart
may omit the identity, mailing address,
and signature of the applicant; provided,
that such identity, mailing address and
signature are submitted by an
amendment to the application. Any such
amendment must be filed within one
hundred and eighty days after the entry
of the court order requiring the payment
of the penalty that is subject to the
application.

§201.86 Notice to applicants.

The Commission will notify each
person who files an application that
meets the requirements of this subpart,
at the address specified in such
application, of the Commission's
determination with respect to such
person's application. Nothing in this
subpart shall be deemed to entitle any
person to any other notice from the
Commission or its staff.

§201.67 Applications by legal guardians.
An application pursuant to this
subpart may be filed by an executor,
administrator, or other legal
representative of a person who provides
information that may be subject to a
bounty payment, or by the parent or
guardian of such a person if that person
is a minor. Certified copies of the letters
testamentary, letters of administration,
or other similar evidence showing the
authority of the legal representative to

file the application must be annexed to
the application.

§201.68 No promises of payment.

No person is authorized under this
subpart to make any offer or promise, or
otherwise to bind the Commission with
respect to the payment of any bounty or
the amount thereof.

By the Commission.

Jonathan G. Katz,

Secretary.

June 30, 1989.

|FR Doc. 89-16039 Filed 7-7-89; 8:45 am|
BILLING CODE 8010-01-M

17 CFR Parts 240 and 241

RIN 3235-AD58
[Rel. No. 34-26985, File No. S7-20-88]

Municipal Securities Disclosure

AGENCY: Securities and Exchange
Commission

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission today announced the
adoption of Rule 15¢2-12, which requires
underwriters participating in primary
offerings of municipal securities of
$1,000,000 or more to obtain, review, and
distribute to investors copies of the
issuer's disclosure documents. Under the
rule, in a primary offering of municipal
securities the underwriter will be
required: (1) to obtain and review a copy
of an official statement deemed final by
an issuer of the securities, except for the
omission of specified information; (2) in
non-competitively bid offerings, to make
available, upon request, the most recent
preliminary official statement, if any: (3)
to contract with an issuer of the
securities, or its agent, to receive, within
specified time periods, sufficient copies
of the issuer’s final official statement,
both to comply with this rule and any
rules of the Municipal Securities
Rulemaking Board; and (4) to provide,
for a specified period of time, copies of
final official statements to any potential
customer upon request. The rule
contains exemptions for underwriters
participating in certain offerings of
municipal securities issued in large
denominations that are sold to no more
than 35 sophisticated investors, have
short-term maturities, or have short-term
tender or put features. The release also
modifies, in limited respects, a
previously published interpretation of
the legal obligations of municipal
securities underwriters.

EFFECTIVE DATE: Rule 15¢2-12 is
effective on January 1, 1990. The
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modification of the intepretation of the
legal obligations of municipal
underwriters is effective June 28, 1989.
FOR FURTHER INFORMAITION CONTACT:
Catherine McGuire, Special Assistant to
the Director (202) 272-2790 (prior to the
effective date); Robert L.D. Colby, Chief
Counsel, or Edward L. Pittman,
Assistant Chief Counsel, (202) 272-2848
(concerning the rule and release
generally); or Christine A. Sakach,
Branch Chief—Market Structure (202)
272-2857 (concerning interpretation of
the term “nationally recognized
municipal securities information
repository’’), Division of Market
Regulation, Mail Stop 5-1, Securities and
Exchange Commission, Washington, DC
20549.

I. Introduction

On September 22, 1988, the
Commission released to Congress the
results of an extensive investigation into
the default of the Washington Public
Power Supply System (“Supply
System™).! At the same time, it
published Securities Exchange Act
Release No. 26100 (“Release"),? which
requested comment on several
initiatives that were designed to
improve the quality, timing, and
dissemination of disclosure in the
Municipal securities markets. The
Release proposed for adoption Rule
15c2-12 (“Proposed Rule'') under the
Securities Exchange Act of 1934 *
("Exchange Act"), provided an
interpretation of underwriter's
responsibilities in municipal offerings
(“Interpretation”), and solicited
comment on proposals advanced by the
Municipal Securities Rulemaking Board
(*MSRB") and other members of the
industury to create a repository for
municipal disclosure documents.

Comment was requested on each
aspect of the Proposed Rule,
Interpretation, and the creation of a
central repository for municipal
disclosure documents. In response to the
request for comments, the Commission
received over sixty letters from all
segments of the industry, including
issuers, underwriters, institutional
investors, bond counsel, analysts,
financial advisers, insurance providers,

* Securities and Exchange Commission Staff
Report on the Investigation in the Matter of
Transactions in Washington Public Pawer Supply
System Securities (1988) ("Supply System Report”).
The Commission’s investigation of the Supply
System default revealed serious problems in the
disclosure practices observed by securities
professionals particiapting in the Supply System's
bond offerings.

* Securities Exchange Act Release No. 26100
{Sept. 22, 1988), 53 FR 37778

715 U.S.C. 7a et. seq.

disclosure services, the MSRB, and state
securities regulators. The comment
letters presented a variety of thoughtful
views on the major issues raised by the
Release, as well as the commentators'
assessment of the general adequacy of
disclosure in the municipal markets and
current letters, the Commission has
determined to adopt Rule 15¢2-12
(“Rule"), with certain modifications that
are designed to address the concerns
expressed by commentators.* The
Commission also is amending portions
of its Interpretation in light of the
comments.

1. Rule 15¢2-12

The Commission proposed Rule 15¢c2-
12, in part, under its authority in section
15(c) of the' Exchange Act to adopt rules
and regulations “reasonably designed to
prevent [] such acts and practices as are
fraudulent, deceptive, or manipulative".®
As indicated in the Release, the
Proposed Rule was designed to establish
standards for the procurement and
dissemination by underwriters of
disclosure documents as a means of
enhancing the accuracy and timeliness
of disclosure to investors in municipal
securities. Specific provisions of the
Proposed Rule also were intended to
assist underwriters in meeting their
responsibilities under the general
antifraud provisions of the federal
securities laws, by providing them with
a mandatory opportunity to review the
issuer's disclosure documents before
commencing sales to investors.

In proposing Rule 15¢2-12, the
Commission recognized that, as a result
of efforts by the industry to improve
disclosure, most issuers in offerings
above $1 million prepare offering
documents that are available to
investors. The Government Finance
Officers Association ("GFOA")
Disclosure Guidelines ® state, however,
that “'[i]ssuers of municipal securities
should, in addition to preparing official
statements, take appropriate steps to
further the avilability to the public of the
information therein.” Among other
things, the GFOA's Disclosure
Guidelines encourage the dissemination

4 The comment letters and a summary of the
comment letters prepared by the staff of the
Division of Market Regulation are contained in
Public File No. S7-20-88.

5 Rule 15¢2-12, although denominated under
Section 15(c) of the Exchange Act (15 U.S.C. 780).
also was proposed. and is herein adopted, under the
Commission’s authority in Sections 2, 3, 10, 15B, 17,
and 23 of the Exchange Act, 15 U.S.C. 78b, 78¢, 78],
780-4. 78q, and 78w.

® GFOA. Disclosure Guidelines for State and
Loecal Government Securities (January 1988)
(hereinafter “GFOA Disclosure Guidelines").

of official statements to investors “as
early as possible.” 7

In responding to the Commission’s
request for comments, numerous issuers
confirmed that it was their practice to
produce preliminary and final official
statements in connection with an
offering of bonds. Moreover, among
frequent issuers, the quality of
disciosure was reported to be quite
good. The Public Securities Association
(“PSA") noted, for example, that most of
those responding to its survey of current
disclosure practices in the municipal
markets ® had rated disclosure in new
issues as “satisfactory” and “very
good".? It pointed out that 94% of those
responding to the survey rated “content
and completeness™ of disclosure
documents in new issues as
“satisfactory” to “excellent”.
Nevertheless, the PSA reported that this
very positive assessment of disclosure
practices dropped sharply when the
availability of disclosure was
considered. Forty-five percent of those
responding to its survey rated
“availability of doeuments (preliminary
and final) in a timely fashion" as less
than “satisfactory".

The views of the PSA generally
correspond to the comments received
from issuers, underwriters, and
investors. While most issuers are
conscientious about providing adequate
quantities of official statements in a
timely fashion, commentators indicated
that there was a range of practices.
Investors, in particular, have
complained about the ability to obtain
disclosure documents prepared by
issuers at a time that would permit
review prior to making an investment
decision.'®

7 See Procedural Statement No. 3, “Availability of
Official Statements to the Public and Delivery of
Official Statements to Underwriters,"” Id. at 83.

8 public Securities Association, Municipal
Disclousure Task Force Report: Initial Analysis of
Current Disclosure Practices in the Municipal
Securities Market, (June 1988) (hereinafter “PSA
Task Force Report™).

9 Letter from Austin V. Koenen, Chairman,
Municipal Securities Division, PSA. to Jonathan G.
Katz, Secretary, SEC (Dec. 23, 1988).

10 Spe e.g., Letter from Peter J:D. Gordon, Vice
President and Director. Municipal Bond Division, T.
Rowe Price, to Jonathan G. Katz, Secretary, SEC
(Dec. 27, 1988). The PSA's survey also indicates that
when disclosure documents are prepared, they are
furnished to dealers prior to settlement of the
transaction only 41% of the time. Respondents to the
PSA's survey reported that official statements are
furnished to underwriters and dealers after
settlement of the transaction approximately 30% of
the time. PSA Task Force Report, supra note 8 at
[11-14. 15.
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In addition, there is concern among
underwriters that, in light of their
responsibilities under the general
antifraud provisions of the federal
securities laws, greater opportunity
should be afforded to review the
disclosure of infrequent issuers, so that -
any problems in the disclosure
documents may be detected before
recommendations are made to investors.
One association, representing bank
municipal securities dealers,
commented, for example, that in some
geographic areas underwriters are able
to examine official statements a week
prior to the bid date for competitive
offerings, while in other geographic
areas the preliminary official statements
are not available, if at all, until after the
bids are due.!?

The Commission believes that Rule
15¢2-12 will promote greater industry
professionalism and confidence in the
integrity of the municipal markets
without unnecessarily burdening
issuers. As suggested in the Release,
and reflected in the comment letters, it
has generally been the view of state and
local governments that regulation
intended to enhance disclosure in the
municipal markets is beneficial, so long
as it does not adversely affect the
capital-raising function of responsible
issuers. In determining to adopt the
Rule, the Commission is sensitive to the
impact that the Rule may have on
efficient financing practices developed
in the municipal market. In this regard,
the Commission hag attempted to take
into account commentators' concerns
that the use of certain financing
techniques, including tax-exempt
commercial paper, variable rate
offerings, and multi-mode issues,2 as
well as limited placements to
sophisticated investors, might be unduly
restricted if the Rule is adopted as
proposed. Accordingly, the Commission
has provided exemptions in the Rule to
facilitate such offerings, which generally
do not raise the concerns sought to be
addressed by the Rule. Although the
Commission has chosen to adopt Rule

*! Letter from Richard L. DeCair, Executive
Director, Bank Capital Markets Association, to
Jonathan G. Katz, Secretary, SEC (Jan. 12, 1989),
Similar comments were received from individual
underwriters who stated that even when
preliminary official statements are distributed to
potential bidders in competitive offerings, they may
not arrive in sufficient time to permit an appropriate
review. See, e.g. Letter from Susan V. Dushock. First
Vice President, Municipal Bond Department, and
Wialter J, Peters, Vice President and Associate
General Counsel, Shearson Lehman Hutton, to
jonathan G. Katz, Secretary, SEC (Dec. 27, 1988).

'* See discussion infro ai note 81 concerning
variable rate demand notes and multi-mode
offerings. See generally, Amdrusky. Creative State
and Local Financing Techniques, in State and Local
Government Financing (Gelfand ed. 1987).

15¢2-12 at this time, it encourages a
continuing dialogue with members of all
segments of the municipal industry. The
Commission has specifically provided in
paragraph (d) of the Rule, discussed
later, that exemptions from any of the
provisions of the Rule may be granted,
upon written request, where the
exemption is consistent with the public
interest and the protection of investors.
The exemptive provisions in paragraph
(d) are designed to afford immediate
flexibility to correct unforeseen burdens.

A. Scope of the Rule

As indicated above, Rule 15c2-12 is
being promulgated under the
Commission's authority in section 15(c)
of the Exchange Act as a means
reasonably designed to prevent fraud.
The Rule applies only to underwriters
participating in “‘a primary offering of
municipal securities with an aggregate
principal amount of $1,000,000 or more”'.
In addition, the Rule contains
exemptions for underwriters
participating in offerings of municipal
securities in large denominations that
are sold to no more than 35
sophisticated investors, or have short-
term maturities, or have short-term
tender or put features.

1. Thresholds

Proposed Rule 15¢2-12 would have
applied to underwriters participating in
an offering of municipal securities with
an aggregate offering price in excess of
$10 million. The Commissien proposed
an initial threshold of $10 million in an
effort to assure that any costs that the
Rule might impose would be offset by
the potential protection to the largest
number of investors. Data supplied by
the PSA indicated that if the proposed
threshold were implemented, 25% of
long-term bond offerings, accounting for
86% of the total dollar volume of such
offerings, would be subject to the
Proposed Rule. The Commission also
requested comment on whether some
alternative level was more appropriate,
including $1 million, $5 million, $20
million, or $50 million.!3

Thirty-nine commentators expressed a
view on the appropriate theshold for the
Rule. The alternative suggestions ranged
from no threshold to $50 million. Eight
commentators generally favored a
higher threshold, while 29 suggested

'3 The Commission inquired about the costs that
issuers and underwriters would experience if the
threshold were set at alternative offering amounts,
and invited comment about the quality and
timeliness of disclosure provided at the alternative
offering amounts. In addition, the Commission
requested comment on whether the threshold should
be based upon the type of issuer, maturity, or
complexity of the bonds being offered.

lower thresholds, usually at the $1
million level.'* In particular, the PSA
and the MSRB strongly recommended
that the Commission move the Rule's
threshold to $1 million dollars.

The comment letters expressed a
strong sentiment that a substantial
portion of both defaults and disclosure
dissemination problems in the municipal
securities markets occurred in offerings
below the proposed threshold. The Bond
Investors Association, for example,
noted that of the defaults occurring in
bonds issued between 1981 and 1985,
79% of issues and 40% of the dollar
amount of defaults were in issues below
$10 million.*® While there is not a direct
correlation between economic defaults
and the adequacy of disclosure, many of
the offerings below the proposed $10
million threshold are in types of
securities that present higher risks to
investors that should be highlighted in a
complete disclosure document. In
addition, a greater portion of offerings
below $10 million are by infrequent
issuers, with whom the market is
unfamiliar. The PSA, along with other
commentators, noted that the quality of
disclosure correlates directly with the
size of the bond issue. Generally, the
larger the bond issue, the better the
disclosure.!® Thus, the Commission is
persuaded that the structural safeguards.
contained in Rule 15¢2-12 will have
added significance in offerings below
$10 million.

Apart from the actual quality of
disclosure in offerings below $10 million,
there was also concern about the

4 Many of the commentators conditioned their
support for lower thresholds on appropriate
exemptions for certain types of offerings. Some
commentators, including the GFOA, that supported
higher thresholds for governmental issuers, also
indicated that lower, or no thresholds, would be
appropriate for conduit offerings, which they
reported have shown the greatest degree of
disclosure problems. Two commentators supported
the proposed threshold.

'3 Letter from C. Richard Lehman, President,
Bond Investors Association, to Jonathan G. Katz,
Secretary, SEC (Nov. 22, 1988). The Bond Investors
Association indicated that it selected the five year
period from 1981 to 1985 to avoid most of the
distortion created by the Supply System defanlt in
pre-1981 statistics. The period chosen also ignores
the last three years in which the Association
indicated that defaults are a future event for the
mosl part.

'% The PSA's Task Force Report on municipal
securities stated that enly 5% of the 264 dealers
responding to its survey found that the adequacy of
disclosure was below satisfactory in negotiated
offerings above $50 million. In contrast, 20% of the
respondents found disclosure to be less then
satisfactory in negotiated offerings of $10 million or
less. PSA Task Force Report, supra note 8, Table
11A. See also, Forbes & McGrath, Disclosure
Practices in Tax-Exempt General Obligation Busiifs:
An Update, 7 Mun. Fin. J. 207 (19886).




Federal Register / Vol. 54, No. 130 / Monday. July 10, 1989 / Rules and Regulations

perception that a high threshold would
create among investors.

Specifically, some commentators
conjectured that if a $10 million
threshold were utilized, it would result
in a “tiering" of the municipal
markets.!? They indicated that investors
might view all offerings below the $10
million threshold as lacking the same
quality of disclosure as those subject to
the Rule, and may have discriminated
against such offerings. Accordingly,
issuers offering securities in amounts
below the threshold may have been
required to pay increased underwriting
spreads compared to securities subject
to the Rule’s safeguards.

While the Commission has
determined to lower the threshold to one
million dollars, it is sensitive to
concerns that the Rule not impose
unnecessary costs on municipal
issuers.!® Recent studies indicate that
the large majority of issuers, 84% of
municipal securities offerings, including
both competitive and negotiated
offerings, provide official statements.*?
Even with the lower threshold, many
commentators, including the MSRB and
PSA, indicated that the Rule, as
adopted, will not impose unnecessary
costs or force a majority of responsible
issuers to depart from their current
practices. The commentators suggested
that the Rule should, however,
encourage more effective disclosure
practices among those issuers that do
not currently provide adequate and
timely information to the market. In this
connection, support for a one million
dollar threshold also was found in the
comment letters from some issuers and
issuer trade associations.?°

In addition to requesting comment on
whether the proposed threshold should
be revised, the Commission also invited
comment on whether thresholds should
be implemented that distinguish among

17 See, £.g., Letter from John W. Rowe, Chairman,
MSRB, to Jonathan G. Katz, Secretary, SEC (Nov. 8,
1088); Letter from PSA.

18 At the one million dollar threshold, the Rule
will apply to 78% of all long-term bond issues,
accounting for 88% of the total dollar amount of
long-term municipal offerings. Release 53 FR at
37783. In 1988, approximately $23,358 million in
short-term debt (less than 13 months) was offered.
At the current threshold of $1 million, 99% of the
dollar amount and 71% of short-term debt issues
would be subject to the Rule. Source: IDD/PSA
Database.

1% PSA Task Force Report, supra note 8, at 84.

20 Letter from Earle E. Morris, Jr., President;
National Association of State Auditors,
Comptrollers and Treasurers ("NASACT") to
Jonathan G. Katz, Secretary, SEC (Jan. 12, 1989);
Letter from Janet C. Rzewnicki. President, National
Association of State Treasurers, to Jonathan G.
Kutz, Secretary, SEC (Jan. 18, 1989); Letter from Carl
W. Reidy, Jr. and Roy T. Deaton, National Council
of State Housing Agencies, to Jonathan G. Katz.
Secretary, SEC (Dec. 22, 1988).

different types of offerings. A number of
the commentators suggested that most
of the problems in municipal disclosure
had occurred in conduit offerings. In
light of the low default rate of general
obligation bonds, they argued that some
distinction should be made according to
the type of debt being offered.

The GFOA, among others,
recommended that governmental
purpose bonds should alternatively be
exempt from the Rule's requirements or
subject to a $25 million threshold.?! In
contrast, an almost equal number of
commentators, including issuers,®*
objected to any distinction in applying
the Rule. One issuer noted, for example,
“if disclosure is good and most
responsible issuers are currently
complying with reasonable guidelines,
no harm is done in requiring the 9% of
government issuer's [sic] who are not
making adequate disclosure (according
to the PSA Survey) to comply with the
proposed rule, and therefore strengthen
acceptance for all of us in the
market." 23

After reviewing the comment letters,
the Commission has decided not to
draw a distinction between types of
offerings in the Rule. In reaching this
decision, the Commission is mindful that
there is a range of creditworthiness and
risk associated with both governmental
and conduit bonds that may vary
significantly according to the issuer.?*
Moreover, while defaults may have the
most severe impact on the value of a
security, investors are more likely to be
affected by the exercise of call
provisions or other terms of the offering.
The MSRB, in its comment letter,
emphasized that as offerings have
become more complex, information
concerning the structure of the offering
has acquired increased significance to

21 Latter from Jeffrey L. Esser, Executive Director,
GFOA. to Jonathan G. Katz, Secretary, SEC, (Jan. 12,
1989).

22 Spp, e.g. Letter from John M. Gunyou, City
Finance Officer, Minneapolis, Minnesoia, to
Jonathan G. Katz, Secretary, SEC (Feb. 16, 1989);
Letter from Max R. Bohnstedt, Director of Finance.
Monigomery County, Maryland, to Jonathan G.
Katz, Secretary, SEC (Dec. 27. 1988); Letter from
NASACT:; and, Letter from National Council of
State Housing Agencies.

23 Letter from John M. Gunyou.

24 One commentator noted, for example, that only
the general obligation of an issuer of meaningful
size, with full governmental powers, is likely to
produce a distinct level of security to investors.
Similarly, a “conduit” bond of a reporting company
may have more in common with the general
obligation debt of a major city than either does with
the bonds of an irrigation district or conduit bonds
for a start-up retirement facility. Moreover. a
government hospital may have the identical credit
risk as a hospital owned by a nol-for-profit

organization. Letter from Rebert Dean Pope. Partner.

Hunton & Williams, to Jonathan G. Katz, Secretary.
SEC (Jan. 31, 1989).

investors. Thus, notwithstanding the
relatively low default rate enjoyed by
general obligation debt, the Commission
believes that it is equally important for
investors to receive timely and complete
information about terms of the offering
in all types of issues.?®

2. Primary Offerings

The Commission also modified the
Rule to clarify that it applies only to
“primary offerings”, a term that is
defined in paragraph (e)(7).2¢ The
Commission determined to restrict the
scope of the Rule to primary offerings in
response to concerns expressed by
commentators that broader language in
the Proposed Rule may have
incorporated concepts concerning the
registration of secondary offerings of
securities under the Securities Act of
1933 (“Securities Act").2” While, as
discussed later, the Rule will apply to
certain reofferings of municipal
securities conducted pursuant to the
conversion of a multi-mode issue,?® the
Rule does not generally apply to
secondary distributions.

B. Requirements of the Rule

1. Obtain and Review “Near Final"
Official Statement

The Proposed Rule would have
required that underwriters receive a
copy of a "'near final” official statement

25 Although the Proposed Rule was published for
comment at the same time that the Commission
released the Supply System Report to Congress, the
Proposed Rule was not aimed at preventing
municipal defaults. While defaults may pose the
most serious economic threat to investors, the
Commission noted in the Release that “no amount
of increased review of offering materials by
municipal underwriters will prevent municipal
defaults totally." 53 FR at 37781. The Commission is
aware that municipal securities, particularly general
obligation bonds. have enjoyed a relatively low
default rate, when compared to corporate offerings.
In addition, as discussed in the Release, efforts by
the industry have improved greatly the quality of
disclosure provided to investors in municipal
securities.

Several commentators provided statistics on the
current default ratios for municipal securities by
type of issuer. The GFOA stated that the default
rate, by type of issuer, was as follows: conduit
securities—1.2%; governmental obligations (Supply
System default included)—0.5%: governmental
obligations (Supply System default excluded)—0.1%.
It compared municipal default rates to a corporate
default rate of 1.1%.

26 The term “primary offering." for purposes of
Rule 15¢2-12, is defined in paragraph (e)(7) to mean
an offering of municipal securities directly or
indirectly by or on behalf of an issuer of such
securities. including any remarketing of municipal
securities that is accompanied by a decrease in the
authorized denominations of the securities to less
than $100,000 or by an increase in the maturity of
such securities to more than nine months.

2715 U.S.C. 77a el seq.

28 See discussion infra at note 81 and
accompanying text,
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before bidding for or purchasing an
offering of municipal securities. The
Release states that the purpose of this
provision was to assure that
underwriters have received and availed
themselves of an opportunity to review
an official statement containing
“complete” disclosure about the issuer
and the basic structure of the financing,
before becoming obligated to purchase a
large issue of securities. The Proposed
Rule identified specific information that
could be excluded from the official
statement at the time that the
underwriter bid for or purchased the
securities. Specifically, the “near-final"
official statement need not have
contained information regarding the
“offering price, interest rate, selling
compensation, amount of proceeds,
delivery dates, other terms depending on
such factors, and the identity of the
underwriter."

Paragraph (b)(1) of the Rule requires
any underwriter that bids for, purchases,
offers, or sells, whether as principal or
as agent, municipal securities in a
primary offering, to obtain and review
an official statement that is deemed
final by the issuer, except for the
omission of certain information. Thus, in
a competitive offering, an underwriter
will need to receive a copy of disclosure
documents prepared in conjunction with
the offering by the issuer, or on its
behalf, before bidding on the issuer's
securities.

The Commission recognizes that in
most negotiated offerings the
underwriter has a much closer
relationship with the issuer and
generally participates in drafting the
issuer's official statement. In negotiated
offerings, the Rule would require the
underwriter to obtain a copy of the
official statement, deemed final by the
issuer, prior to the earlier of the time it
executes the bond purchase agreement
or the first sale of the bonds. Generally,
in negotiated offerings, bonds are
offered to investors immediately
following the pricing of the securities
and the bond purchase agreement is
executed a few days later.
Consequently, for practical purposes,
the underwriter would need to have a
copy of a “near-final" official statement
at the time of pricing.2¢

As adopted, paragraph (b)(1) contains
modifications from the Proposed Rule
that are designed to reflect the views of
commentators. In response to

% Furthermore, an underwriter in a best efforts
offering or remarketing that meets the definition of
“primary offering" also would have to comply with
the provisions of the paragraph, unless it could take
gdlvankage of one of the exemptions discussed

oW,

commentators’ suggestions, the Rule
specifies that any determination
concerning whether the official
statement provided to underwriters
should be deemed final for purposes of
satisfying the terms of the paragraph is
made by the issure. In changing this
provision from the Proposed Rule, the
Commission was persuaded that
allowing the issuer to determine
whether the official statement would be
deemed final for purposes of paragraph
(b)(1) will eliminate uncertainty as to
how, and in what manner, an
underwriter should ascertain that the
disclosure document is “complete’ 3¢
prior to its review of the document.?!
Although paragraph (b)(1) requires the
underwriter to obtain a copy of an
official statement that is deemed final
by the issuer, the Commission
recognizes that certain information
frequently is omitted from preliminary
official statements. As provided in the
Rule, the official statement required by
paragraph (b)(1) need not include the
offering price(s), interest rate(s), selling
compensation, aggregate principal
amount, principal amount per maturity,
delivery dates, other terms or provisions
required by an issuer of such securities
to be specified in a competitive bid,
ratings, other terms of the securities
depending on such matters, and the
identity of the underwriter(s). The types
of information that can be omitted also
has been modified based on comment
letters that suggested a need for greater
flexibility with respect to disclosure
concerning ratings, as well as credit
enhancements and other information

30 Reference to a final official statement as a
complete document has been moved to the
definition of “final official statement" and,
accordingly, will be applicable only to the final
disclosure documents required to be contracted for
under paragraph (b)(3) and disseminated to
potential customers upon request under paragraph
(b)(4).

31 Some commentators suggested that use of the
term “complete” in the Proposed Rule implied
substantive disclosure obligations concerning the
offering documents. The Rule was not intended to
govern the content of the offering documents. The
Commission is aware that efforts by the industry
have produced disclosure guidelines that are widely
followed in the preparation of municipal official
statements. The GFOA's Disclosure Guidelines
were first exposed for comment in 1975 and have
been revised on several occasions, most recently in
January of 1988. In addition, the National Federation
of Municipal Analysts has recently proposed draft
disclosure guidelines that would provide guidance
on disclosure for 17 separate sectors of municipal
securities. The Commission believes that both of
these guidelines will assist issuers in fulfilling their
current obligations under the general antifraud
provisions of the federal securities laws. Moreover,
these guidelines, in conjunction with the
underwriter's own disclosure experience, aid the
underwriter in satisfying its own obligation to
assess the accuracy and completeness of key
representations contained in the issuer's disclosure
documents.

that may be specified by the underwriter
in a competitively bid offering.

The GFOA's Disclosure Guidelines
suggest that “the preliminary official
statement should be as complete and
accurate as possible”.#2 The absence of
the information specified above should
not prevent the underwriter from
soliciting indications of interest, so long
as material information is supplied to
potential investors prior to the time that
an investment decision is made. In this
regard, the Commission wishes to
emphasize that, while the Rule requires
that the underwriter obtain official
statements which are deemed final by
the issuer, except for the omission of
certain information, disclosure is a
dynamic process and even substantial
changes to the document required by
paragraph (b)(1) may be necessary to
comply with the federal securities laws
at the time of sale to investors.®3

By requiring the underwriter to
receive information concerning the
offering at the time that it will most
actively be engaged in selling efforts, the
Rule is intended to assist the
underwriter in satisfying its
responsibilities under the antifraud
provisions of the federal securities laws.
As emphasized in the Interpretation, by
participating in an offering, an
underwriter makes an implied
recommendation about the securities.
This recommendation implies that the
underwriter has a reasonable basis for
belief in truthfulness and completeness
of the key representations contained in
the official statement. Once the
underwriter has received and reviewed
the official statement, it will be in a
better position to assess the accuracy of
the disclosure and to make informed
recommendations to investors.
Moreover, since the issuer is responsible
for the disclosure in the final official
statement, it is the ultimate beneficiary
of any objective review of its disclosure
prior to sale.®* In this regard, it is

#2 Procedural Statement No. 2, “Use of
Preliminary and Final Official Statements", GFOA
Disclosure Guidelines, supra note 6 at 81.

23 Although the Rule does not require the
highlighting of changes that occur between the
preliminary official statement and final official
statement, some commentaltors have suggested that
this practice is desirable. Hunton & Williams, for
example, recommended that allerations and
amendments suggested by the winning syndicate
could more easily be brought to the attention of
investors by (a) noting information in the final
official statement not appearing in the preliminary
or (b) providing a special section that makes
reference to such information in the final official
statement (other than ordinary completion of pricing
data). The Commission believes that these practices
are beneficial to investors and would encourage
their use.

4 The GFOA Disclosure Guidelines recognize the
importance of objective review of the issuer's

Continued
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important to note that paragraph (b)(1)
of the Rule need not prevent an
underwriter from bidding on an issuer’s
securities in a competitive offering, even
when it determines that disclosure
problems exist, so long as the
underwriter receives assurances that the
disclosure will be corrected.®®

The comment letters indicate that
many issuers routinely provide potential
bidders with preliminary official
statements that would satisfy the
requirements of paragraph (b)(1).
Nevertheless, some commentators were
concerned that the requirement in
paragraph (b)(1) might conflict with
certain practices used in connection
with refundings and other interest rate
sensitive offerings. While the Rule
requires that the underwriter have
disclosure documents before it bids for,
purchases, offers or sells the securities,
the Commission has changed the
definition of a “final official statement”
in paragraph (e)(3), discussed below, to
reflect the fact that adequate disclosure
may be made through the use of multiple
documents. A similar philosophy would
apply to the official statement required
by paragraph (b)(1). Frequent issuers, for
example, may be able to meet market
windows for refundings or other types of
offerings by supplying a recent official
statement, together with supplementary
information that contains the terms of
the current offering and highlights any
material changes from the previous
offering materials. Nevertheless, the
Commission expects that the Rule will
require greater planning and discipline
by some issuers.

2. Distribute Copies of Preliminary
Official Statements in Non-Competitive
Offerings

Paragraph (b)(2) of the Rule requires
that, excepl in competitively bid
offerings, an underwiter must send a
single copy of the most recent
preliminary official statement, no later

disclosure. Procedural Statement No. 5, “Assistance
by Issuers to Underwriters and Investors Inquiring
about Information”, states;

Issuers, underwriters and investors are concerned
that information in official statements prepared by
issuers be accurate and sufficient in all material
respects. It has become common practice for
underwriters and investors to assist in this effort by
raising questions with issuers based on reviews of
official statements and upon other information to
which the underwriters and investors have access.
Generally, the questions raised will relate to (i)
possible information voids in an official statement,
{ii) possible inconsistencies within the document, or
{iii) possible inconsistencies between the document
and other available information.

GFOA Disclosure Guidelines, supra note 8. at 86.

35 Spp Ralease, 53 FR at 37790, n. 94 (discussing
the need for the underwriter to provide in the
underwriting agreement for the ability to correct
inaccurate or incomplete disclosure).

than next business day, to any potential
customer, on request. As proposed,
paragraph (b)(2) would have required
that the underwriter distribute copies of
any preliminary official statement that is
prepared by the issuer, to any person
upon request. The purpose of the
requirement is to provide potential
investors with access to any preliminary
official statement prepared by the
issuer, at a time when it may be of use
in making their investment decision. The
Release noted that preliminary official
statements frequently are used as selling
documents to large investors, but that
practices among underwriters may vary.
Commentators confirmed that the
current practice of providing preliminary
official statements to investors varies
from firm to firm and may depend, in
great measure, upon a number of
factors, including the issuer, whether the
offering is conducted on a competitive
or negotiated basis, and the position of
the underwriter in the syndicate.

The preliminary official statement is
an important disclosure document, even
though in some cases the information
concerning the precise terms of the
offering is incomplete and must be
supplemented. Despite the importance
of the disclosure provided in preliminary
official statements, the Commission has
received comment from one major
institutional investor which indicates
that when preliminary official
statements are prepared, only 70% arrive
in time for the investor to conduct a
professional review prior to the time of
purchase.?® Moreover, potential
customers who are not institutional
investors may not have access to either
a preliminary or final official statement
until several days following the sale of
the securities.

While the Commission has chosen to
require that preliminary official
statements be provided by the
underwriter, upon request, it has
narrowed the original proposal in
several respects. As adopted, the Rule
requires an underwriter in a negotiated
offering to send a single copy of the
most recent preliminary official
statement to any “potential customer”.
who requests a copy. Dissemination of
preliminary official statements is
beneficial for both issuers and investors.
Nevertheless, paragraph (b)(2) does not
require that issuers prepare a
preliminary official statement for
delivery to investors. If a preliminary
official statement is produced, however,
and any potential customer requests a
copy, the underwriter would be required

38 Letter from T Rowe Price.

to send it by first class mail or another
equally prompt means.

In response to concerns expressed in
the comment letters that the original
proposal would have placed
unnecessary costs on underwriters, the
Commission decided to limit the scope
of persons to whom underwriters would
be required to provide copies of the
preliminary official statement to
potential customers. In many cases,
however, the commenters noted that it
was their practice, as a matter of course,
to honor such requests. The Commission
believes that a decision about whether
to provide copies of such documents to
persons other than potential
customers 37 should be left to the
business judgment of the underwriter.?®

The Commission also is modifying the
Proposed Rule to except underwriters
who participate in competitively bid
offerings from the requirements of
paragraph (b)(2). Many commentators
suggested that the Proposed Rule would
have forced underwriters bidding
competitively on offerings to incur the
cost of reproducing preliminary official
statements at a point in the selling
process when they may have had only
limited access to copies of the
preliminary official statement and could
not be assured of winning the
competition. Moreover, underwriters
were concerned about distributing
preliminary official statements that they
had no role in preparing and had not
had a full opportunity to review. By
limiting application of the paragraph to
negotiated offerings, the underwriter
only will have to provide copies of the
preliminary official statement in those
offerings in which it has had the
opportunity to participate in the
preparation of the disclosure document
and will have the direct ability to
recover any expenses incurred in
providing copies of preliminary official
statements through sales of the issuer’s
securities.

As stated in the Rule, the
underwriter's obligation under
paragraph (b)(2) arises “from the time
that * * * [it] has reached an
understanding with an issuer that it will
become an underwriter until a final
official statement is available.”

37 At the suggestion of the PSA, and others, the
term “potential customer™ is defined in paragraph
(e)(4) to mean a person contacted by the
participating underwriter concerning the purchase
of municipal securities that are intended to be
offered or have been sold in the offering; any person
who has expressed an interest in purchasing such
securities; and any person who has a customer
account with the participating underwriter.

38 Copies of preliminary official statements also
frequently are available to anyone, upon request,
from the issuer.
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Generally, the underwriter's formal
contractural obligation to purchase the
bonds will arise following pricing, at the
time that it signs the bond purchase
agreement. Notwithstanding the fact
that the underwriter has not signed a
document agreeing to purchase the
bonds in a negotiated offering, its
obligation under the Rule would begin at
the time it has reached an understanding
with the issuer that it will offer the
bonds, either directly, or by agreeing to
join a syndicate.? In many cases, this
would mean that the managing
underwriter's obligation to provide
copies of preliminary official statements
will commence at the point that it is
chosen by the issuer pursuant to the
request for proposal process. Once the
underwriter’s obligation is incurred, the
Rule requires that the underwriter
continue to provide copies of the most
recent preliminary official statement,
upon request, until the final official
statement becomes available.49

The Proposed Rule contained no
definition of “preliminary official
statement,” although it suggested that a
preliminary official statement was a
document “prepared by the issuer for
dissemination to potential bidders or
purchasers.” Commentators expressed
confusion about the relationship
between a “preliminary official
statement” and the official statement
required to be reviewed by underwriters
pursuant to paragraph (b)(1) of the Rule.
The Rule now contains a definition of a
preliminary official statement in
paragraph (e)(6).

The definition of preliminary official
statement contains no description of the
disclosure content of the document.
Instead, the term preliminary official
statement is defined only be reference to
the issuer's intention that it be
distributed to potential customers. Thus,
a document (or set of documents)
utilized to comply with paragraph (b)(1)
need not be disseminated pursuant to
paragraph (b)(2), unless the document
also is intended to be, or has been,
disseminated to any potential
customer.#! This definition is consistent

3% Cf. Rule 10b-6{c)(2)(ii) (17 CFR 240,10b-
6{c)(2)(ii)) (defining a “prospective underwriter" to
include one “who has reached an understanding,
with the issuer or other person on whose behalf a
distribution is to be made, that he will become an
underwriter, whether or not the terms and
conditions of the underwriting have been agreed
upon”). .

*¢ If a broker, dealer or municipal securities
dealer reaches an initial understanding that it will
offer an issuer's securities, and later, for example, at
pricing, determines not to act as an underwriter, its
obligations under paragraph (b)(2) would cease.

*! The Commission does not expect that an
underwriter who determines that the preliminary
official statement is inaccurate or contains

with the purpose of paragraph (b)(2), the
only paragraph in which the term is
used, in that paragraph (b)(2) is
designed to assure access by all
potential customers to information
prepared by issuers for dissemination to
prospective investors.*2

3. Receive Copies of Final Official
Statements :

Paragraph (b)(3) of the Rule requires
that an underwriter contract with the
issuer, or its agents, to receive sufficient
quantities of the final statement to
provide them to potential customers
upon request and to comply with any
rules of the MSRB. The purpose of the
provision is to facilitate the prompt
distribution of disclosure documents so
that investors will have a reference
document to guard against
misrepresentations that may occur in
the selling process. In addition, the
paragraph, in conjunction with
paragraph (b)(4), will assure that both
investors and dealers in the secondary
market have greater access to
information regarding the terms of the
securities.

As noted earlier, while the quality of
disclosure has improved greatly in the
municipal markets, the PSA Task Force
Report reveals that significant problems
exist in the distribution of disclosure
documents. Currently, the MSRB's rule
G-32 requires that, if an official
statement is prepared, an underwriter
participating in a primary offering of
municipal securities must make the
official statement available to investors
“promptly after the date of sale of the
issue but no later than two business
days before the date all securities are
delivered by the syndicate manager to
the syndicate members.” In addition, the
GFOA's Disclosure Guidelines note that
“it is important for the official statement
to be made available at such time and in
such quantity as will permit the official
statement to be mailed expeditiously by
the underwriters in time for receipt by
investors at or prior to settlement.” 43

Notwithstanding underwriters' current
obligations under the MSRB's rules, the
MSRB stated its concern that the task of
distributing official statements often is
relegated to a low priority by

misleading omissions regarding the issuer. would
provide copies to potential customers, upon request,
pursuant to paragraph (b)(2).

*2 Whether a document identified by an issuer as
a preliminary official statement meets the
requirements of paragraph (b)(1) depends on
whether it is deemed final by an issuer, except for
the information specifically permitted to be omitted
by that paragraph.

*% Procedural Statement No. 3, “Availability of
Official Statements to the Public and Delivery of
Official Statements to Underwriters”, GFOA
Disclosure Guidelines, supra note 8, at 83.

underwriters. By adopting paragraph
(b)(3), which serves as a foundation for
fostering compliance with the
requirements of MSRB rule G-32, the
Commission wishes to emphasize the
importance it places on the prompt
distribution of final official statements.

Under pararaph (b)(3), the underwriter
would be required to contract with the
issuer or its agents to receive copies of
the final official statement within the
time periods mandated by the Rule.
Generally, issuers will state in notices of
sale for competitive offerings that the
successful bidder will be provided with
a “reasonable number” of final official
statements. Before bidding on a
competitive offering, or as a condition to
bidding, the underwriter would need to
determine that it can comply with the
terms of the Rule.

Because the bond purchase agreement
in a negotiated offering typically is not
signed until a late point in the offering
process, the underwriter would need to
be sure that contractural terms meeting
the requirements of paragraph (b)(3) are
separately negotiated or are otherwise a
clear condition to its participation in the
offering. Either the issuer or its agent
may be the party contractually bound to
provide the underwriter sufficient copies
of the final official statement. In
syndicated offerings, members of the
syndicate would need to assure
themselves that provision has been
made by the managers to comply with
the terms of the Rule and may require
such an undertaking in the agreement
among underwriters.

Generally, the underwriter's
responsibility would be satisfied under
paragraph (b)(3) if it has arranged for
sufficient quantity of the final official
statement to be made available from
either the issuer or a financial printer
within the time periods stated in the
Rule. While the Rule does not provide
rigid quantitative standards for the
minimum number of official statements
that would be required, the underwriter
would need to obtain copies sufficient to
comply with paragraph (b)(4) of the Rule
and to satisfy MSRB rule G-32 or any
other rules adopted by the MSRB. Under
current MSRB rule G-32, therefore, the
underwriter would have to provide each
investor a copy of the final official
statement no later than settlement. Also,
as discussed below, paragraph (b)(4)
generally requires that the underwriter
provide copies of the final official
statement, upon request, to any
potential customer for a period of at
least 25 days, and up to 90 days
following the end of the underwriting
period.
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Any contract with the issuer or its
agents would have to provide that
copies of the final official statement will
be delivered, at the latest, within seven
business days following the bond
purchase agreement, and in sufficient
time to accompany or precede any
confirmation requesting payment
{“money confirmation").#4 Apart from
requiring that the underwriter contract
to obtain copies of the final official
statements within a reasonable period
of time, the Commission has chosen to
leave the determination of the precise
method and timing of delivery to the
MSRB. Moreover, if the MSRB
determines that specific recordkeeping
requirements are necessary to assure
compliance with this or other provisions
of the Rule, it would be able to use its
authority under section 15B(b)(2)(G) of
the Exchange Act to adopt such rules.

(a) Definition of “issuer”. In addition
to comments on the mechanical
requirements of paragraph (b)(3) of the
Rule, the Commission received
numerous comments on the content of
disclosure required in a final official
statement and the persons who would
be considered “issuer(s)" for purposes of
the Rule. The term “issuer of municipal
securities” is used in the Rule to identify
the person from whom disclosure
documents must be received, for
purposes of paragraph (b)(1), and with
whom the underwriter must contract to
obtain disclosure documents, for
purposes of paragraph (b)(3). In
response to commentators' concerns
that the Proposed Rule did not properly
distinguish between governmental
issuers and the private borrower in
conduit offerings, the Commission has
specifically defined the term “issuer of
municipal securities” in paragraph (e)(4).
Commentators had argued that, among
other things, the conduit borrower is the
economic beneficiary of the transaction
and that review of information by the
underwriter for purposes of paragraph
(b) of this Rule should be focused on the
conduit borrower. In light of these
comments,*s the Commission has

44 The Commission is aware that in many cases
underwriters provide interim confirmations to
investors, notifying them of the precise amount of
municipal securities purchased and the terms of the
purchase. This interim confirmation is followed
later by a money confirmation requesting payment
for the bonds purchased. The Rule requires only
that the underwriter contract to receive copies of
the final official statement prior to the time that
money confimations are sent to customers.

*¢ Apart from the mechanical requirements of the
Rule, the Commission notes that the actual
disclosure responsibilities of the parties under the
general antifraud provisions of the federal securities
laws will depend on the facts and circumstances in
each case.

determined to clarify the Rule by
defining the term “issuer of municipal
securities” to account for the multiple
credit sources that may be considered
issuers for purposes of the Rule.*® As
defined, the term encompasses both the
governmental issuer specified in section
3(a)(29) of the Exchange Act,*7 as well
as the issuer of any separate security,
including a separate security as
identified in Rule 240.3b-5(a) of the
Exchange Act.*® Accordingly,
underwriters would be free to contract
with any issuer, or its agent, that is in a
position to supply the documents

required by paragraph (b)(3) of the Rule.

(b) Definition of “final official
statement"”. The term “final official
statement”, which is used in both
paragraphs (b)(3) and (b)(4), is defined
in paragraph (e)(3) to mean a document
or set of documents prepared by an
issuer of municipal securities, or its
agents, setting forth, among other
matters, information concerning the
issuer of the municipal securities and
the proposed issue of securities, that is
complete on the date of delivery to the
Participating Underwriter. As adopted,
the term “final official statement"
contains several modifications from the
Proposed Rule that are designed to
reflect the views of commentators.

The term “complete' is used to
indicate that the final official statement
should not be in preliminary form or
intended by the issuer to be subject to
amendment after its delivery to the
underwriters, except to take account of
subsequent events or to correct any
errors that are discovered. Also, in
response to suggestions from the
American Bar Association,*® and other
commentators, the date as of which the
official statement must be complete has
been changed from the time of the
agreement to purchase the securities, to
the time at which the final official
statement is to be delivered to the
underwriters. This avoids the problem
that might otherwise arise if events
occur between the time of agreement to
purchase the securities and the date on
which the final official statement is
made available to underwriters for
dissemination pursuant to this Rule and
the rules of the MSRB.

+¢ Under the definition in paragraph (e)(3). the
issuer of a letter of credit would also be considered
an issuer of the securities for purposes of this Rule.

4715 U.S.C. 78¢(a)(29).

48 17 CFR 240.3b-5(a).

42 Letter from James H. Cheek, Chairman,
Committee on Federal Regulation of Securities. and
Robert S. Amdursky. Chairman, Subcommittee on
Municipal and Governmental Obligations,
American Bar Association, to Jonathan G. Katz.
Secretary, SEC (Jan. 26, 1969).

Another modification to the definition
of final official statement in the
Proposed Rule relates to the use of
multiple documents. In the Proposed
Rule, the term final official statement
referred to a single document that has
generally been viewed by the industry
as the final official statement. As noted
in the Release, the Commission is aware
that in competitive offerings a
preliminary official statement may be
circulated to potential bidders which
omits the information described in
paragraph (b)(1). In some cases, the
issuer will prepare a final official
statement containing all the terms of the
offering, while in other cases, pricing,
underwriting, and other information is
appended to the preliminary official
statement, which is then regarded by the
issuer as its final official statement.

The revised definition of a final
official statement specifically recognizes
that the issuer’s final official statement
may be comprised of one or more
documents, 'not necessarily bound
together in a single booklet.” 5° Thus, in
the context of competitive offerings
described above, the term would
encompass a preliminary official
statement coupled with pricing
information. In addition, the term “final
official statement” would incorporate a
group of documents, containing
disclosure about the offering, that
collectively present an accurate
description of its terms. Some
commentators maintained that if an
issuer had prepared a complete
disclosure document for a recent
offering, underwriters should be
permitted to use that document, together
with supplemental information updating
the disclosure and describing the terms
of the current offering, to satisfy the
requirements of the Rule. It was
suggested that this procedure may be
appropriate in the context of certain
“wire deals” and short-term offerings.*"

4, Provide Copies of Final Official
Statements to Potential Customers

As adopted, paragraph (b)(4) of the
Rule requires that underwriters provide
copies of any final official statement to
any potential customer, on request.
Once it receives a request for a copy of
the final official statement, the
underwriter must send the copy no later
than the next business day, by first class

50 Spe Letter from the American Bar Association.

51 Ag defined in paragraph (e}(3), these
documents would constitute a final official
statement when combined. In order to meet the
requirements of paragraph (bl(3). however it would
be necessary for the underwriter to'contract with
the issuer for a sufficient quantity of the combined
documents for dissemination to investors.




Federal Register / le. 54, No. 130 / Monday, July 10, 1989 / Rules and Regulations

28807

mail or another equally prompt means.
The requirements in this paragraph of
the Rule differ from the Proposed Rule in
two limited respects.

First, there no longer is a requirement
that copies of the final official statement
be provided to “any person." Many of
the commentators suggested that this
requirement was too broad, and would
have placed an unnecessary burden on
the underwriter. Accordingly, the
Commission has limited the obligation
of underwriters so that, consistent with
paragraph (b)(2), they need respond only
to requests for copies from potential
customers.®2

A second modification is the addition
of specific time periods during which the
underwriter must supply copies of the
final official statement. The Proposed
Rule would have required underwriters
to supply copies of the final official
statement. on request, for an indefinite
period. Many of the commentators
indicated that this requirement would
have placed an unreasonable burdén on
underwriters and suggested that the
Commission limit the delivery period.
Suggestions for the termination of the
delivery obligation ranged from
completion of the offering to the
maturity or redemption of the bonds. If a
municipal disclosure repository were
created, commentators argued that the
underwriters' obligation to distribute
copies of the final official statement
should terminate at the time the
documents were available from the
repository.

After reviewing the comment letters,
the Commission has decided to limit the
underwriter's delivery obligation to a
period commencing with the availability
of the final official statement and
terminating at a maximum of 90 days
following the “end of the underwriting
period,” a term that is defined in
paragraph (e)(2) of the Rules.53

52 As pointed out earlier, underwriters
commenting on the Proposed Rule informed the
Commission that in many cases they routinely
respond to requests for copies of documents,
regardless of the source of the request. In addition,
copies of final official statements are generally
maintained by the issuer. For example, Procedural
Statement No. 3 of the GFOA's Disclosure
Guidelines, “Availability of Official Statements to
the Public and Delivery of Official Statements to
Underwriters", states “all parties other than
underwriters who contact the issuer should receive,
without charge, at least one copy of the official
statemenl." GFOA Disclosure Guidelines, supra
nole 6 at 83,

*? The term “and of the underwriting period”
differs from similar terms utilized in MSRB rules G-
11 and G-32. As used in paragraph (b}{4) of the
Rule, the term identifies the period from which the
underwriter's obligation to provide final official
statements to potential customers is measured. For
issues that are sold prior to settlement with the
issuer. the settlement date (i.e. the date the issuer
delivers the securities to the underwriter) would be

Moreover, while the underwriter must
supply copies of the final official
statement to potential customers on
request for a period of at least 25 days
following the end of the underwriting
period,®* its obligation under paragraph
(b)(4) will terminate after the 25-day
period, if the final official statement is
made available to any person from a
nationally recognized municipal
securities information repository
(“NRMSIR").55 If the final official
statement is not available from a
NRMSIR, the underwriter's obligation to
deliver copies of the final official
statements, upon request, would
continue for the full 90-day period.

(8) Nationally Recognized Municipal
Securities Information Repository. In
the Release, the Commission solicited
comment on the creation of a central
repository for municipal disclosure
documents.5¢ Of the more than 60
comment letters the Commission
received, 45 commentators expressed a
view on the concept of a central
repository. Forty commentators
supported some form of a central
repository.®” The primary reason given
for supporting the creation of one or
more central repositories was the need
to have a readily accessible central
source of information on municipal
bonds.

Even among the 40 commentators that
supported the development of a central
repository, there was a substantial
difference of opinion on how it should

the “end of the underwriting period”. For securities
that are not sold by settlement, the underwriting
period is defined to end when the underwriter sells
its unsold balance of securities. The definition
recognizes that generally in municipal securities
offerings, until the syndicate breaks, each
underwriter is considered responsible for a portion
of the unsold syndicate balance.

4 During the underwriting period, the
underwriter must remain sensitive to developments
that impact the accuracy and completeness of the
key representations contained in the final official
statement. If there are material changes, the final

official statement should be amended or “stickered"

to provide complete and accurate disclosure.

55 The elements the Commission would consider
in determining whether a particular entity is a
NRMSIR are discussed in /nfra note 65.

88 The concept of a central repository for
municipal official statements has been discussed by
the industry for a number of years and was
specifically presented to the Commission in a
proposal by the MSRB. See Letter from James B.G.
Hearty, Chairman, MSRB, to David S. Ruder,
Chairman, SEC (Dec. 17, 1987). As initially
envisioned by the MSRB, participation in the
repository by municipal issuers would have been
mandatory and information concerning new issues
would have been made available of interested
persons for a fee. 2

57 The Commission received comments from a
broad spectrum of entities on this issue. As
indicated earlier, a detailed description of the
comments is included in the comment summary,
which is available in the Commission's Public File
No. §7-20-88.

be implemented, what documents
should be filed, and who should file
them. A number of commentators
argued that competing private
organizations that meet government-
imposed standards offer a better
approach than a single governmental or
quasi-governmental service.5®

The Commission strongly supports the
development of one or more central
repositories for municipal disclosure
documents.?® The use of such
repositories will substantially increase
the availability of information on
municipal issues and enhance the
efficiency of the secondary trading
market. In this regard, the Commission
welcomes the recent announcement of
the MSRB 9 that it is prepared to
establish and manage a central
repository that would be funded both by
the MSRB and user fees, and would
provide for the collection and
dissemination of official statements and
refunding documents.®! The
Commission understands that in
conjunction with the adoption of Rule
15c¢2-12, the MSRB intends to propose
an amendment to its rule G-32, that
would require underwriters to submit
copies of final official statements to the
repository. Once the documents are
received from the underwriter, the
MSRB has indicated that the repository
will function like a public library that
stores and keeps an index of its
documents. Private vendors will be
encouraged to utilize the MSRB's
repository as a means of collecting
documents for dissemination, in
complete or summary form, to their
customers.

Although the Commission supports
the MSRB'’s recent initiative, it
recognizes the benefits that may accrue
from the creation of competing private
repositories.®2 The Commission,
therefore, views positively the recent
statements by disclosure services
indicating their intention to acquire
information from the MSRB's repository,

58 See, e.g., Letter from J. Kevin Kenny, Chairman
and Chief Executive Officer, ].J. Kenny Co., Inc., to
Jonathan G. Katz, Secretary, SEC (Dec. 27, 1988).

59 The Commission notes that the creation of
multiple repositories should be accompanied by the
development of an information linkage among these
repositories. The advent of a linked repository
system would afford the widest retrieval and
dissemination of information to the secondary
markets.

80 Letter from John W Rowe, Chairman, MSRB, to
Jonathan G. Katz, Secretary, SEC (June 1, 1989).

&1 Under section 15B(b}(2)(]) of the Exchange Act.
15 U.S.C. 780-4(b)(2)(]). any fees charged by the
MSRB must be reasonable.

#2 For example, the Bond Buyer maintains a
repository for municipal securities information
under the name “Munifiche.”
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once created.®® Regardless of whether
private vendors choose to utilize the
services of the MSRB's proposed
repository, or to gather information
independently, the creation of central
sources for municipal offering
documents is an important first step that
may eventually encourage widespread
use of repositories to disseminate
annual reports and other current
information about issuers to the
secondary markets.54

The Commission believes that
paragraph (b){4) of Rule 15¢2-12
provides an important incentive to
underwriters that will further encourage
the development of one or more central
repositories. By submitting copies of
final official statements to any
NRMSIR,®® the underwriter avaids the
responsibility to deliver, upon request,
copies of final official statements to any
potential customer for the full 80 day
period specified in the Rule. In this
regard, the provisions of paragraph
(b)(4) are consistent with the views of a
significant number of commentators
who suggested that an underwriter's
responsibility to distribute copies of the
final official statement should terminate
upon depasit of the documents in a
central repository. At the same time, the
Commission believes that investors will
benefit by having access to information
directly from underwriters during the
twenty-five days after the end of the
underwriting peried, when the issuer’s
securities are most likely to be traded
actively.

C. Exemptions.

In addition to inviting comments
about the specific provisions of the
Proposed Rule, the Release noted that

3 See e g.. Letter from ]. Kevin Kenny, Chairman
and Chief Executive Officer, ].]. Kenny Ca., Inc. to
Jonathan G. Ketz, Secretary, SEC (June 6, 1989).

*4 The Commission notes that the GFOA
Disclosure Guidelines currently stale: “Submission
of documents to a public or private central
repository mey be used as one part of
accomplishing the purposes of disseminating and
preserving oificial stalements, annual reports,
information statements, releases, and escrow
arrangements. [. . .] Issuers are strongly urged to
send. promptly upon availability, a copy of esch
doc a1l 10 & repository.” Procedural Stetement
No. 8, “Dissemination of Inf tion and Providing
Statements, Reports, and Releases 1o a Central
Reposilory," CFOA isclosure Guidelines, supra
note 6, at 91,

3 In determining whether a particular enfity is a
NRMSIR, the Commission will look, among other
things. 8! whether the repository: {1) is national in
scope: (2] maintains current, accurate information
about municipal offerings in the form of efficial
statements: (3] has effective retrieval and
dissemination systems; (4) places no limits an the

there may be a range of credit risks and
disclosure concerns that vary according
to the type of municipal bonds being
offered, the presence of unusual or
complex financing techniques, and the
maturity of the securities. Moreover, the
Release recognized that many offerings
of municipal securities are condected in
a manner that is akin to a “private
placement.” In light of this practice, the
Commission requested the views of
commentators on whether exemptions
from the Rule should be created for,
among other things, offerings made to a
limited number of sophisticated
investors or offerings of securities with
short maturities.

While the Rule is designated to
emphasize the implemenation of
responsible disclosure practices, it is not
intended to restrict access to the capital
markets by any issuer, Many of the
commentators stated that, as a general
matter, the Proposed rule would not
have affected significantly the manner
in which they conduct offerings
currently. There were, however,
suggestions that some provisions of the
Proposed Rule should be modified, or
exemptions created, in order to
accommodate certain offerings where
application of the Proposed Rule would
have created unnecessary hardships.

The National Association of Bond
Lawyers {"“NABL"), along with others,
commented that if the Rule were
adopted as proposed, it may have
impeded the use of certain efficient
market practices. #¢ The exemptions
contained in the Rule are designed to
facilitate certain of those offerings
where the Commission believes that,
given the sophistication of the investors
and the alternative mechanisms
developed by the industry to facilitate
disclosure in connection with such
offerings,®7 the specific requirements of

68 Letter from Paul 'S, Maco, Chairman, Special
Committee on Securities Law and Disclosure,
NABL, o Jonathan G. Katz, Secretary, SEC {Jan 31,
1989). Specifically, NABL noted that the Proposed
Rule may have effectively eliminated: (1) tgx-
exempt cammercial paper programs: (2] flexible
mode and variable rate issues: {3) municipal short-
term note issues used as cash management
technigues; (4) competitive bid local issues whose
only purchases are local banks and institutions,

the Ruie are not necessary to prevent
fraud and encourage the dissemination
of disclosure into the secondary market.

After reviewing the comment letter,
the Commission has determined to
provide exemptions from the Rule for
offerings of municipal securities in
authorized denominations of $100,000,
(1) that are sold in “limited placements,”
(2) that have maturities of less than nine
months, or (3) that contain provisions
that allow the investor to redeem or sell
to the issuer or its agent the securities at
least as frequently as every nine
months. In addition, the Rule would
permit the Commission to grant
exemptions that are consistent with the
public interest and the protection of
investors. The Commission wishes to
emphasize that underwriters
participating in offerings that are able to
utilize an exemption from the Rule,
nevertheless remain subject to the
general antifraud provisions of the
federal securities laws.®® Moreover, any
participating underwriter in a
remarketing of securities initially offered
in reliance upon the exemptions
contained in paragraph (c)(3), when the
remarketing is a primary offering as that
term is defined in paragraph {e}(7),
would be subject to the Rule, unless that
primary offering qualified for
exemptions under paragraph (c)(1) or
(c)(2).

A condition of each of the exemptions
discussed below is the requirement that
the municipal securities be offered in
authorized denominations of $100.000 or
more. In choosing the $100,000 minimum
denomination, the Commission was
persuaded by the comments of NABL
and others that, in this context,
minimum denominations on the
securities would not unnecessarily
interfere with the ability of underwriters
to sell securities to sophisficated
investors in situations where the
investors currently obtain adequate
information.?

of the the issuer's disclosure. Similarly,
commentators indicated that in traditional
municipal private pl ts, many in
comhhon their pnnchnm upon receipt of a
----- { memorandum containing complete

where bidding practice is mandated by statute; {5)
underwritien sales limited te sophisticated
investors and privately placed issues where
purchasers conduct their own cradit investigation;
and (6) “subject to delivery of paper deals” or "wire
deals,” where an advantageous rate may be
achieved if satisfactory disclosure and other
documents are delivered prior 10 closing.

%7 For example, the Commission notes thal issues
of tax-exempl commerical paper generally prepare a

issuers from which it will accept official stat ts
or related information: (5) provides access 0 the
documents deposiied with it 1o anyone willing and
able to pay the applicable fees; and [6) charges
reasonable Tees.

[ ical paper memarandum, cantaining
disclosure about the issuer, that is then used in
subsequent roll-overs. A “10b-5 certificate” is
usually obtained from the issuer's chief financial
officer on each roll-over date 1o assure the accuracy

disclosure about the securities being sold.

68 Underwriters also must be aware thut separste
MSRB provisions may be applicable, s well as
state secarities laws. For example, even where the
provisions of the Rule are not applicable, the MSRE
may require dissemination of final official
s(ulementx if they are prepm\ed by the issver. See.
e.q.. Disc Reg ts for New lssue
Securtigs: MG-\?I MSRB Reports, {Sept. 1936) at
17 (indicating that rule G-32 applies 10 both privase
and public offerings).

29 NABL suggested that use of a $100,000
minimum denomination woukd assure that only
sophisticated purchasers are sold bonds in offerings

Cantinund
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The term “authorized denomination of
$100,000 or more" is defined in
paragraph (e)(1) of the Rule. The
definition recognizes that municipal
securities currently are issued in
registered form and that instructions to
the transfer agent are necessary to
assure that securities sold in
denominations of $100,000 are not resold
in smaller amounts. At the suggestion of
the commentators, the definition also is
tailored to address the offering of
securities with original issue discount,
such as zero coupon securities, by
making the reference to the purchase
price, rather than the principal amount
of the securtities,?0

1. Limited Placements

The Release requested comment on
whether the Rule should contain some
type of “private placement"
exemption.”! The Release noted that the
primary intent of the Proposed Rule was
to focus on those offerings that involve
the general public and are likely to be
actively traded in the secondary market.
The absence of a limited placement
exemption in the Proposed Rule
reflected the Commission's concern that,
without transfer restrictions, municipal
securities initially sold on a limited
basis to sophisticated investors could be
resold to numerous secondary market
investors, who lacked the sophistication
of the initial purchasers.

Comment was requested on whether,
and in what manner, the Rule should
distinguish between offerings sold to a
limited number of investors and those
involving broader sales and related
efforts. The Commission inquired
whether the Rule should contain an
exemption for offerings sold to no more

not subjeet to the Rule and would have the benefit
of: (1) not interfering with cost-savings financing
programs using commerical paper, variable rate
demand notes, multimode securities and cash flow
borrowings: (2) not requrie elaborate development
of concepts such as accredited investor, safe harbor,
restricted resale, etc,; (3) not adversely affect the
institutional market, where investors are often loath
to purchase (or are prohibited from purchasing)
restricted or legended securities; (4) set the focus of
the exemption on the type of investors to be
protected. not on the type or volume the issue (thus
avoiding a complicated scheme of districtions
among issuer type): (5) be applied easily in both the
initial issueance and secondary market context: and
(6) preserve existing avenues of funding for
municipal issuers, without imposing unnecessary
costs.

“© For zero coupon and deep discount securities,
the term authorized denamination is defined in
paragraph (e){1) based on the market value of the
security.

1 In 1988, approximately $2,716 million in
municipal private placements were reported,
amounting to 2.3% of total long-term bond offerings.
These figures, however, are considered to
underestimate the actual issuance of municipal
securities through private placements. Source; IDD/
PSA Database.

than 10, 25, 35 or 50 investors, and
whether the exemption should look at
the institutional nature or sophistication
of the investors. To avoid having
securities that are sold to sophisticated
investors pursuant to a limited
placement exemption immediately be
resold in the retail market, the
Commission inquired about whether the
underwriter should be required to assure
that initial investors purchase with
investment intent, or whether holding
periods or transfer restrictions should be
required.

Commentators discussing the issue
almost unanimously favored an
exemption from the requirements of the
Rule for offerings that are similar to
traditional municipal private
placements. Nevertheless, there were a
variety of opinions given on how the
exemption should be structured. Among
other things, commentators drew
analogies to concepts developed under
the Securities Act, including proposed
Rule 144A.72

As some of the commentators noted,
the federal securities laws have
traditionally distinguished between
sales of securities to the general public
and limited offerings made to
sophisticated investors. In general,
offerings of securities to sophisticated
investors are not required to comply
with the more formal disclosure regimen
applicable to registered offerings,
because of the investors' perceived
ability to “fend for themselves” by
demanding the disclosure necessary to
make an informed investment decision,
and by having such knowledge and
experience to be capable of evaluating
the merits of the prospective investment.
Based in part on similar reasoning, the
Commission has determined to
incorporate a conditional exemption in
the Rule for offerings of securities that
are sold to a limited number of
sophisticated investors in
denominations of $100,000 or more.

Paragraph (c)(1) provides an
exemption from the Rule for offerings
sold to no more than 35 investors, each
of whom the underwriter reasonably
believes is not purchasing for more than
one account and has such knowledge
and experience in financial and
business matters that it is capable of
evaluating the merits and risks of the
prospective investment. As discussed
above, the Commission was concerned
that any securities offered pursuant to a
limited placement exemption could
immediately be resold to public
investors without the benefit of the

7% See Securities Act Release No. 6806 (October
21, 1988) 53 FR 44016 (proposing Rule 144A).

Rule’s requirements. Accordingly, the
Commission requested comment on
whether, in conjunction with a limited
offering exemption, any specific terms or
restrictions, such as minimum holding
periods, should be imposed on securities
offered in reliance on the exemption. A
number of commentators, including the
PSA and NASACT, suggested that some
limitations on resales may be
appropriate. Commentators also
indicated that current practice in many
municipal private placements is to
require letters of investment intent.?3

The Commission is aware that
restrictions on resales of securities are
of concern even to institutional
investors who initially purchase
securities as part of a buy and hold
strategy, because they limited the
institution’s ability to resell securities in
changing'market conditions. Rather than
imposing specific transfer restrictions,
the Commission has chosen to require
that the securities be issued in relatively
large denominations and that the
underwriter have a reasonable belief
that the securities are being acquired by
the purchaser for investment.

Consistent with current practice, the
Commission believes that an
underwriter will satisfy its obligation
under paragraph (c)(1) if it obtains a
statement indicating that the investor
has purchased the securities with
investment intent. Furthermore, as
suggested by the American Bar
Association, in order to maintain the
integrity of the 35 person limit, the Rule
requires that each of the purchasers
acquire securities for only one account.
Finally, the Rule requires that the
underwriter make a subjective
determination that each investor have
the knowledge and experience required
to evaluate the merits and risks of the
prospective investment.”¢ The
Commission believes that this procedure
also is consistent with the current
practice in the municipal securities
markets, where limited placements are
generally made only to institutional
purchasers.

(a) Definition of Underwriter. Some
commentators suggested that since the
term “underwriter" in the Proposed

73 See also, Procedural Statement No. 6,
“Practices in Note and Bond Sales; Private
Placements™ GFOA Disclosure Guidelines, supra
note 6, at 88 (indicating that the issuer should
receive assurances that the transaction is in fact a
direct placement).

% This differs from Regulation D under the
Securities Act, which provides that the issuer in
private placements may presume that accredited
inveslors meet the purchaser qualifications.
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Rule 7* was defined as a broker, dealer,
or municipal securities dealer who
participated in a “distribution” the
Commission had created an implicit
private placement exception.”®
Specifically, they noted that persons
selling securities in an offering that did
not involve a distribution would not be
subject to the Rule. The word
“distribution”, which was used in the
definition of “underwriter” in the
Proposed Rule, has been replaced with
the term “offering”. This change is
intended to clarify that a broker, dealer
or municipal securities dealer may be
acting as underwriter, for purposes of
the Rule, in connecticn with a private
offering. Unless the offering meets the
requirements of paragraph (c)(1), the
underwriter would be subject to the
requirements of the Rule.

2. Short-Term Securities

Another issue on which the
Commission requested comment was
whether an exemption should be
provided for short-term debt. Of the
commentators who responded to this
issue, many distinguished between
traditional short-term debt, such as
bond, tax, and revenue anticipation
notes, which may be sold to a variety of
investors, and tax-exempt commercial
paper, which primarily is sold in large
denominations to institutional
investors.”?” Commentators argued that
imposition of the requirements of the
Rule to tax-exempt commercial paper
would sericusly impact an issuer's
ability to enter the market. The MSRB,
along with others, also compared short-
term municipal debt to corporate
commercial paper that is exempt from
the registration provisions of the

7% The Proposed Rule defined “underwriter” to
include “any person whe has purchased from an
issuer with a view to, or offers or sells to, an issuer
in cormection with the distribution of, any security
. . ." The definition in the Preposed Rule paralleled
the definition in section 2(11) of the Securities Act,
15 U.S.C. 77b[11). with one modification to more
clearly reflect the terminology used in the municipal
securities industry for a customary distributor's or
seller's commission. See Release, 53 FR at 37786, n.
58.

8 See generally Securities Act Release No. 6808
(Octaber 21, 1988) 53 FR 44018, at n.145 (discussing
the term “distribution™ in the context of the
definition of “underwriter” found in section 2(11) of
the Securities Act). But see Rule 10b-8(c)(5) of the
Exchange Act. 17 CFR 10b-6(c)(5) (defining for
purposes of that rule, the term distribution to mean
an offering of securities that is distinguished [rom
ordinary trading by the magnitude of the offering
and special selling efforts and selling methods).

77 The Commission understands tha! concerns
aboul reissuance problems under the federal tax
laws have reduced true tax-exempt commercial
paper offerings in recent years. In 1888, for example,
only 16 of tax-exempt rcial paper,
amousnting 10 51,142 million were offered. This figure
is up from 6 offerings in 1987, amounting to $65
million. Source: 1RD/PSA Database.

Securities Act.”® The MSRB noted that
its own rule G-32 contains a specific
exemption for tax-exempt commercial
paper.

After reviewing the comment letters,
the Commission has determined to
provide an exemption for offerings of
short-term debt with fixed maturities of
less than nine months.”? As with the
other exemptions, underwriters would
only be able to use the exemption in
those offerings in which the securities
are issued in authorized denominations
of $100,000 or more. The Commission
believes that the philosophy of the
exemption is consistent with the
exemption in section 3(a)(3) of the
Securities Act.8° Nevertheless, the
Commission does not want to imply a
direct correlation between tax-exempt
commercial paper, as the term is used
frequently in the municipal markets, and
commercial paper offered pursuant to
Section 3(a}(3).

3. Securities With Demand Features

In addition to traditional short-term
debt issues with fixed maturities of less
than nine months, many issuers have
utilized multi-mode bonds and variable
rate demand notes as a means of
efficiently financing their operations.
Variable rate demand notes have fixed
maturities equivalent to long-term
bonds, but provide the purchaser with
the opportunity to tender the bonds to
the issuer or a third-party liquidity
facility at preset tender dates that may
be weekly, monthly, or annually. By
offering variable rate demand notes, or
tender option bonds, the investor is able
to reduce interest rate risk, while the
issuer can offer short-term yields on
long-term bonds.

Variable rate demand notes, as well
as tax-exempt commercial paper, may
be a component of multi-mode offerings
that permit the issuer to convert
outstanding debt from short-term
variable rates to long-term fixed rates.
Investors are notified of the issuer's
determination to exercise its conversion

7% Section 3(a) [3) of the Securities Act, 15 US.C.
77¢(a)(3) exempts from registration “|ajny note,
draft, bill of exchange. or bankers acceptance which
arises out of a current transaction or the proceeds of
which have been or are to be used for current
transactions, and which has a maturity at the time
of issuance of not exceeding nine months, exclusive
of days of grace, or any renewal thereof the
maturity of which is likewise limited”.

79 [n 1088, 1,482 shart-term bond issues (less than
13 months), totaling $23,125 million, were offered
with par amounts exceeding $1 million. Four
hundred ninety offerings above one million, with a
total par amount of 8,246:9 million, had finzl
maturities of less than nine months. Source: 1DD/
PSA Database.

80 See generally, Securities Act Release 4412
(Sept. 20, 1961) 26 ¥R 9158 {discussing short-term
corporate debt).

option and typically are given the
opportunity to redeem their securities at
par or retain the securities in their
converted form. Bonds that are
redeemed upon conversion are generally
offered pursuant to a remarketing
agreement, with liquidity support
typically provided by a third-party
financial institution.

Although the use of variable rate
financing has declined in recent years in
response to a flattening of the yield
curve, the Commission recognizes that
variable rate debt remains an important
method of financing for many issuers.®!
Some commentators expressed concern
that applying the provisions of the
Proposed Rule to variable rate demand
notes, or similar securities, might
unnecessarily hinder the operatien of
this market, if underwriters were
required to comply with the provisions
of the Proposed Rule on each tender or
reset date. To assure that these means
of financing are not unnecessarily
affected, the Commission has provided
an exemption in Rule 15c2-12 that
permits sales of variable rate demand
notes and other flexible mode securities
with effective maturities of less than
nine months.

Paragraph {c)(3) provides an
exemption for securities issued in
authorized denominations of $100,000 or
more that, at the option of the holder,
may be tendered to an issuer of such
securities, or its designated agent, for
redemption or purchase at par value or
more, at least as frequently as every
nine months until maturity, or earlier
redemption, or until such securities are
remarketed in a primary offering. Thus,
variable rate demand notes, tax-exempt
commercial paper with an automatic
roll-over feature, and tender option
bonds with maturities or reset dates of
less than nine months, would be eligible
for the exemption. In multi-mode
offerings, upon conversion to a fixed
maturity of greater than nine months,
the exemption would no longer be
applicable and any primary offering of
the securities by a remarketing agent
would be subject to the Rule.

D. Exemptive Authority

In addition to the express exemptions
contained in paragraphs (c)(1), (2) and
(3) of the Rule, paragraph (d) provides
that the Commission may, upon written _
request, or upon its own motion, exempt
any participating underwriter from any

81 [gsuance of variable rate demand obligations
peaked in 1985, at $66,855 million (based on issues
with a par amoumt exceeding $5 million). 1n 1988,
903 issues were offered. with a total volume of

21,622 million. Source: IDD/PSA Database.
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requirement of the Rule. The
Commission recognizes that there is a
continuing evolution in financial
products and the means of selling
securities. While the Commission
believes that the exemptions contained
in the Rule will accommodate those
offerings in which current practice is
appropriate, without the need for the
additional requirements of the Rule, it is
also aware that instances may arise
where the objectives of the Rule can be
achieved without strict compliance with
its provisions.

Paragraph (d) permits the Commission
to exempt from the Rule underwriters
participating in particular primary
offerings of municipal securities, or
classes of transactions, either
unconditionally, or upon specified terms
and conditions. In determining whether
any exemption is appropriate, the
Commission would consider whether
such an exemption is consistent with the
public interest and the protection of
investors. Among other things, the
Commission would, in some cases,
expect persons requesting an exemption
to demonstrate that the objectives of the
Rule can be achieved using alternative
procedures. In light of the fact that the
Rule codifies, to a great degree,
responsible industry practice, and the
fact that the current exemptions are
designed to adequately accommodate
financing techniques where departure
from the specific provisions of the Rule
is appropriate, the Commission does not
expect that exemptions will be granted
routinely.82

E. Transitional Provision

Paragraph (f) of the Rule provides an
exemption from the provisions of the
Rule relating to the dissemination of the
final official statements, for
remarketings of securities that were
initially issued prior to July 28, 1989, and
where the underwriter has a contractual
commitment to act as remarketing agent.

** In conjunction with the adoption of the Rule,
the Commission also is adopting Rule 30-3(a}{48) of
the Rules of Practice, 17 CFR 241.30-3(a)(48), which
delegates to the Division of Market Regulation, the
authority to grant exemptive requests under Rule
15¢2-12. Securities Exchange Act Release No. 26986
(June 28, 1989). The Commission expects that the
Division will consider any exemptive requests in
light of the goals of the Rule and will submit such
matters to the Commission for consideration as
appropriate. Requests for exemptive relief, as well
as interpretive and no-action advice concerning the
Rule. should conform with the Commission’s
published procedures and should be addressed to
the Chief Counsel, Division of Market Regulation,
Mail Stop 5-1, Securities and Exchange
Commission, Washington, DC 20549, The
procedures to be followed in requesting no-action or
exemptive relief are oullined in Securities Act
Release No. 5127, 38 FR 2600 (Jan. 25, 1971); see
generally, Lemke, The SEC No-Action Letter
Process, 42 Bus. Law. 1019 (1987).

The transition period applies only to
paragraphs (b)(3) and (b)(4) of the Rule.
The Commission does not believe there
is a need for an exemption from the
other paragraphs of the Rule, since
dissemination of a preliminary official
statement is only required if one is
prepared and the information needed to
comply with paragraph (b)(1) of the Rule
is information reasonably foreseeable as
necessary to facilitate compliance with
the anti-fraud provisions of the Federal
securities laws that were in effect at the
time of the contract. In this regard, the
Commission understands that it is
common to provide in remarketing
agreements that the remarketing agent
will have access to the information
necessary to comply with the federal
securities laws.

IIL. Interpretation of Underwriter
Responsibilities

In the Release, the Commission also
included an interpretation of the
responsibilities of underwriters of
municipal securities under the general
antifraud provisions of the federal
securities laws.®3 In light of the
practices revealed in the staff's
investigation of the Supply System
default, the Commission determined it
was appropriate to articulate clearly the
obligations of underwriters participating
in municipal offerings. While the focus
of the Interpretation was on activities of
underwriters, the Commission
recognizes that the primary
responsibility for disclosure rests with
the issuer.?4

The Interpretation applies to all
offerings of municipal securities,
regardless of whether the offering is
subject to the provisions of Rule 15¢2-
12, The Interpretation emphasized the
obligation of underwriters under the

83 The Interpretation was based on judicial and
administrative decisions applying the federal
securities laws and did not address the
responsibilities of underwriters under the MSRB's
rules or the provisions of state securities laws.
Underwriters should be aware that their
responsibilities under state securities laws may be
different from those articulated in the Commission's
Interpretation.

84 Although the focus of the Commission's
Interpretation was on underwriter practices, issuers
are primarily responsible for the content of their
disclosure documents and may be held liable under

general antifraud provisions of the
federal securities laws to have a
reasonable basis for recommending any
municipal securities. The Interpretation
noted that when the underwriter
provides disclosure documents to
investors, it makes an implied
representation that it has a reasonable
basis for belief in the accuracy and
completeness of the key representations
contained in the documents.

The Interpretation stated that the
extent of review necessary for the
underwriter to attain a reasonable basis
for its belief in the accuracy and
completeness of key representations in
the final official statement will depend
upon all the circumstances. The factors
enumerated in the Interpretation were:
the extent to which the underwriter
relied upon municipal officials,
employees, experts and other persons
whose duties have given them special
knowledge of particular facts; the type
of underwriting arrangement (e.g. firm
commitment or best efforts); the role of
the underwriter (manager, syndicate
member, or selected dealer); the type of
bonds being offered (general obligation,
revenue, or private activity); the past
familiarity of the underwriter with the
issuer; the length of time to maturity of
the bonds; the presence or absence of
credit enhancements; and whether the
bonds are competitively bid or are
distributed in a negotiated offering. The
Interpretation stated that, at a minimum,
the Commission expects that in all
offerings underwriters will review the
issuer’s disclosure document(s) in a
professional manner for possible
inaccuracies and omissions.8%

The Interpretation presented the
Commission's view of the current
responsibilities of underwriters of
municipal securities under the federal
securities laws. It did not create new
standards of liability.#® Moreover,
although the Interpretation was based
on judicial decisions and previous
administrative actions, the Commission
sought comment on the extent to which
underwriters currently meet the
standards articulated in the
Interpretation, and whether alternative

the federal securities laws for misleading
See, e.g. In re Washington Public Power Supply
System Securities Litigation, 623 F. Supp 1466, 1478~
1480 (W.D.Wa. 1985), aff'd. 823 F.2d 1349 (9th Cir.
1987); In re Citisource, Inc. Securities Litigation, 693
F. Supp. 1069, 1072-1075 (S.D.NY 1988); in re New
York City Municipal Securities Litigation, 507 F.
Supp. 169, 184-185 (S.D.N.Y. 1980). Because they are
ultimately liable for the content of their disclosure,
issuers should insist that any persons retained to
assist in the preparation of their disclosure
documents have a professional understanding of the
disclosure requirements under the federal securities
laws.

e,

8% In offerings where the issuer has not produced
disclosure documents, including those that are
exempted from Rule 15¢2-12, the underwriter must
take other measures to develop a reasonable basis
for its recommendation.

8¢ The C ion explained in the Rel that

the factors set forth in the Interpretation do not
change the applicable legal standards against which
the underwriter's conduct must be measured, or
attempl to set an objective standard against which
to measure recklessness for purposes of any
scienter requirement under specific antifraud
provisions. Release 53 FR at 37789, n. 84.
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formulations of the Interpretation would
be more appropriate.

The Commission received comments
on the Interpretation from all segments
of the municipal industry. Most
comments addressing the issue agreed
that the Interpretation accurately
reflected practices currently employed
by responsible underwriters of
municipal securities. In light of the
comments, the Commission remains
convinced that the Interpretation
correctly articulates the legal
responsibilities of underwriters of
municipal securities under the federal
securities laws. Nevertheless, the
Commission has determined to clarify
and modify limited portions of the
Interpretation to address concerns
raised by commentators.

Some commentators suggested
additional factors that should be
included among those enumerated in the
Interpretation, while others disputed the
relevance of some factors that were
cited. In this regard, the Commission
wishes to further emphasize that the
factors enumerated in the Interpretation
were not intended to be an exclusive list
of factors bearing upon the
reasonableness of the underwriter's
investigation. While the Commission
believes that, as modified below, the
factors cited generally will be relevant
in most offerings. any determination
about the reasonableness of the
underwriter’s investigation in a
particular offering "“will depend upon all
the circumstances” and will likely
include factors not enumerated in the
Interpretation as modified.8?

Similarly, certain factors specificially
enumerated in the Interpretation may
not be relevant in some offerings.38 In
this regard, the Commission had
determined that the comments
generated in response to two of the
factors enumerated in the Interpretation
suggest that these factors are
sufficiently ambiguous so as not to be
relevant in most offerings. Thus, the
Interpretation is modified to the extent
that it indicates that the nature of the
underwriting arrangement (e.g,, best
efforts or firm commitment) would
generally be a signficant factor in
assessing the reasonableness of the
underwriter's investigation in muncipal
offerings. In addition, although the
Commission included the presence or

87 Indeed, the factors that have been withdrawn
below may be relevant in particular eireumstances.

88 For example. the Commission stated in the
Interpretation that the fact an offering is nominally
classified as competitively bid would not be
relevant 1o the scope of an underwriter's review,
where there ig little uncertainty about the choice of
underwriters or where other factors are present that
would command a closer examination.

absence of credit enhancements as a
consideration that might be relevant in
gauging the underwriter's investigation,
it is apparent, based upon the
comments, that there is a diversity of
opinion among participants in the
municipal markets regarding the
protection actually provided by credit
enhancements.

In the Commission’s view, the
presence of credit enhancements
generally would not be a substitute for
material disclosure concerning the
primary obligor on municipal bonds.8?
Several commentators, including
analysts, investors, and insurers, have
indicated that even in credit enhanced
offerings they rely upon disclosure
concerning the primary obligor. In credit
enhanced offerings, there is event risk,
including default or the primary obligor,
that may impair the value of the
municipal bonds. Empirical evidence
was provided by the Association of
Financial Guarantors illustrating the
discount imposed by the market on
credit enhanced offerings, compared to
offerings with similar ratings without
credit enhancements.?° In light of these
comments, the Commission wishes to
emphasize that the presence of credit
enhancement does not foreclose the
need for a reasonable investigation of
the accuracy and completeness of key
representations concerning the primary
obligor. Accordingly, the Interpretation
is modified to the extent that it suggests
the presence or absence of credit
enhancements generally would be a
significant factor in assessing the
reasonableness of the underwriter's
investigation.

89 The Commission noted in 1987, in the context

of an examination of the financial guarantee
markets, that:

[wi}hile the presence of a guarantor is a material
factor that investors may wish to consider in
determining whether to invest in a particular debt
issue, the Commission does not believe that it can,
in general, serve as a substitute for disclosure of
material information regarding the offering.

Investors in public offerings of securities backed
by insurance policies have an interest in
information allowing them to assess the financial
resources of both the issuer and the insurer.
Invesiors also have an interest in assessing other
material matters in addition to the solvency of the
issuer and its guarantor. * * * Thus, the
Commission observes that the presence of an
insurance policy may not, in general, serve as an
adequate substitute for disclosure of material terms
of the proposed transaction.

Report of the United States Securities and
Exchange Commission on the Financial Guarantee
Market: The Use of the Exemption in Section 3(a)(2)
of the Securities Act of 1933 for Securities
Guaranteed by Banks and the Use of Insurance
Policies to Guarantee Debt Securities (1987) at 82,
83.
90 | etter from Phillip R. Kastellec, Chairman,
Disclosure Committee, Association of Financial
Guaranty Insurors, to Jonathan G. Katz, Secretary,
SEC (Dec. 22, 1988).

The Commission's Interpretation is
modified in accordance with the
discussion presented above.

IV. Effects on Competition and
Regulatory Flexibility Act
Considerations

Section 23(a)(2) of the Exchange
Act 21 requires that the Commission, in
adopting rules under the Act, consider
the anticompetitive effects of such rules,
if any, and balance any anticompetitive
impact against the regulatory benefits
gained in terms of furthering the
purposes of the Exchange Act. The
Commission is of the view that Rule
15c2-12 will not result in any burden on
competition that is not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.

In addition, the Commission has
prepared a Final Regulatory Flexibility
Analysis (“FRFA"), pursuant to the
requirements of the Regulatory
Flexibility Act,?2 regarding the Rule.
Commentators were invited in the
Release to provide data concerning the
costs and benefits of the Proposed Rule.
The FRFA indicates that Rule 15c2-12
could impose some additional costs on
small broker-dealers and municipal
issuers. Nevertheless, the Commission
believes that many of the substantive
requirements of the Rule already are
observed by underwriters and issuers as
a matter of good business practice, or (o
fulfill their existing obligations under the
general antifraud provisions of the
federal securities laws. Morever, in the
Commission's view, any cosls are
substantially outweighed by the benefits
of improved disclosure and access to
information that are provided by the
Rule.

A copy of the FRFA may be obtained
from Edward L. Pitiman, Assistant Chief
Counsel, Division of Market Regulation,
Securities and Exchange Commission,
450 Fifth Street, NW., Mail Stop 5-1,
Washington, DC 20549, (202) 272-2848.

V. Statutory Basis and Text of
Amendments

The Commission proposes to adopt
§ 240.15¢2-12 in Chapter II of Title 17 of
the Code of Federal Regulations as
follows: (List of Subjects in 17 CFR Part
240) Reporting and recordkeeping
requirements, securities.

#1115 U.S.C. 78w(a)(2).
225 U.S.C. 804.
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PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for Part 240 is
amended by adding the following
citation:

Authority: Sec. 23, 48 Stat. 901, as
amended; 15 U.S.C. 78w. * * * § 240.15¢2-12
also issued under 15 U.S.C. 78b, 78c, 78j, 780,
780-4 and 78q.

2. By adding § 240.15¢-12 as follows:

§240.15c2-12 Municipal securities
disclosure.

(a) General. As a means reasonably
designed to prevent fraudulent,
deceptive, or manipulative acts or
practices, it shall be unlawful for any
broker, dealer, or municipal securities
dealer (hereinafter “Participating
Underwriter”) to act as an underwriter
in a primary offering of municipal
securities with an aggregate principal
amount of $1,000,000 or more
(hereinafter “Offering") unless the
Participating Underwriter complies with
the requirements of this rule or is
exempted from the provisions of this
rule.

(b) Requirements. (1) Prior to the time
the Participating Underwriter bids for,
purchases, offers, or sells municipal
securities in an Offering, the
Participating Underwriter shall obtain
and review an official statement that an
issuer of such securities deems final as
of its date, except for the omission of no
more than the following information:
The offering price(s), interest rate(s),
selling compensation, aggregate
principal amount, principal amount per
maturity, delivery dates, any other terms
or provisions required by an issuer of
such securities to be specified in a
competitive bid, ratings, other terms of
the securities depending on such
matters, and the identity of the
underwriter(s).

(2) Except in competitively bid
offerings, from the time the Participating
Underwriter has reached an
understanding with an issuer of
municipal securities that it will become
a Participating Underwriter in an
Offering until a final official statement is
available, the Participating Underwriter
shall send no later than the next
business day, by first-class mail or other
equally prompt means, to any potential
customer, on request, a single copy of
the most recent preliminary official
statement, if any.

(3) The Participating Underwriter shall
contract with an issuer of municipal
securities or its designated agent to
receive, within seven business days
after any final agreement to purchase,
offer, or sell the municipal securities in

an Offering and in sufficient time to
accompany any confirmation that
requests payment from any customer,
copies of a final official statement in
sufficient quantity to comply with
paragraph (b)(4) of this rule and the
rules of the Municipal Securities
Rulemaking Board.

(4) From the time the final official
statement becomes available until the
earlier of—

(i) Ninety days from the end of the
underwriting period or

(ii) The time when the official
statement is available to any person
from a nationally recognized municipal
securities information repository, but in
no case less than twenty-five days
following the end of the underwriting
period, the Participating Underwriter in
an Offering shall send no later than the
next business day, by first-class mail or
other equally prompt means, to any
potential customer, on request, a single
copy of the final official statement.

(c) Exemptions. This rule shall not
apply to a primary offering of municipal
securities in authorized denominations
of $100,000 or more, if such securities:

(1) Are sold to no more than thirty-
five persons each of whom the
Participating Underwriter reasonably
believes (i) has such knowledge and
experience in financial and business
matters that it is capable of evaluating
the merits and risks of the prospective
investment and (ii) is not purchasing for
more than one account or with a view to
distributing the securities; or

(2) Have a maturity of nine months or
less; or

(3) At the option of the holder thereof
may be tendered to an issuer of such
securities or its designated agent for
redemption or purchase at par value or
more at least as frequently as every nine
months until maturity, earlier
redemption, or purchase by an issuer or
its designated agent.

(d) Transactional Exemptions. The
Commission, upon written request, or
upon its own motion, may exempt any
Participating Underwriter that is a
participant in a transaction or class of
transactions from any requirement of
this rule, either unconditionally or on
specified terms and conditions, if the
Commission determines that such an
exemption is consistent with the public
interest and the protection of investors.

(e) Definitions. For the purposes of
this rule—(1) The term “‘authorized
denominations of $100,000 or more"
means municipal securities with a
principal amount of $100,000 or more
and with restrictions that prevent the
sale or transfer of such securities in
principal amounts of less than $100,000
other than through a primary offering;

except that, for municipal securities
with an original issue discount of 10
percent or more, the term means
municipal securities with a minimum
purchase price of $100,000 or more and
with restrictions that prevent the sale or
transfer of such securities, in principal
amounts that are less than the original
principal amount at the time of the
primary offering, other than through a
primary offering.

(2) The term “‘end of the underwriting
period" means the later of such time as
(i) the issuer of municipal securities
delivers the securities to the
Participating Underwriters or

(i1) the Participating Underwriter does
not retain, directly or as a member or an
underwriting syndicate, an unsold
balance of the securities for sale to the
public.

(3) The term "final official statement”
means a document or set of documents
prepared by an issuer of municipal
securities or its representatives seeting
forth, among other matters, information
concerning the issuer(s) of such
municipal securities and the proposed
issue of securities that is complete as of
the date of delivery of the document or
set of documents to the Participating
Underwriter.

(4) The term “issuer of municipal
securities” means the governmental
issuer specified in section 3(a)(29) of the
Act and the issuer of any separate
security, including a sepatate security as
defined in rule 3b-5(a) under the Act.

(5) The term “potential customer"
means (i) Any person contacted by the
Participating Underwriter concerning
the purchase of municipal securities that
are intended to be offered or have been
sold in an offering, (ii) Any person who
has expressed an interest to the
Participating Underwriter in possibly
purchasing such municipal securities,

and (iii) Any person who has a customer
account with the Participating
Underwriter.

(6) The term “preliminary official
statement” means an official statement
prepared by or for an issuer of !
municipal securities for dissemination to
potential customers prior to the
availability of the final official
statement.

(7) The term “primary offering” means
an offering of municipal securities
directly or indirectly by or on behalf of
an issuer of such securities, including
any remarketing of municipal securities.

(i) That is accompanied by a change
in the authorized denomination of such
securities from $100,000 or more to less
than $100,000, or
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(ii) That is accompanied by a change
in the period during which such
securities may be tendered to an issuer
of such securities or its designated agent
for redemption or purchase from a
period of nine months or less to a period
of more than nine months.

{(8) The term "“underwriter” means any
person who has purchased from an
issuer of municipal securities with a
view to, or offers or sells for an issuer of
municipal securities in connection with,
the offering of any municipal security, or
participates or has a direct or indirect
participation in any such undertaking, or
participates or has a participation in the
direct or indirect underwriting of any
such undertaking; except, that such term
shall not include a person whose
interest is limited to a commission,
concession, or allowance from an
underwriter, broker, dealer, or municipal
securities dealer not in excess of the
usual and customary distributors’ or
sellers’ commission, concession, or
allowance.

(f) Transitional Provision. If on July
28, 1989 a Participating Underwriter was
contractually committed to act as
underwriter in an Offering of municipal
securities originally issued before July
29, 1989, the requirements of paragraphs
(b)(3) and (b}(4) shall not apply to the
Participating Underwriter in connection
with such an Offering.

List of Subjects in 17 CFR Part 241

Reporting and recordkeeping
Requirements, Securities, Issuers,
Broker-Dealers, Fraud.

PART 241—INTERPRETIVE RELEASES
RELATING TO THE SECURITIES
EXCHANGE ACT OF 1934 AND
GENERAL RULES AND REGULATIONS
THEREUNDER

Part 241 of Title 17 of the Code of
Federal Regulations is amended by
adding Securities Exchange Act Release
No. 26100 (53 FR 37778) concerning
“*Municipal Securities Underwriter
Responsibilities” and this Release
"Modifying and confirming the
Interpretation of Municipal Underwriter
Securities Responsibilities” to the list of
interpretive releases set forth
thereunder.

By the Commission.
Dated: June 28, 1989.
Jonathan G. Katz,

Secretary.

|[FR Doc. 89-16038 Filed 7-7-89: 8:45 am|
BILLING CODE 8010-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD 05-89-61)

Special Local Reguiations for Marine
Events; Seventh Annual Intra-Harbor
Powerboat Regatta, Elizabeth River,
Norfolk, VA and Portsmouth, VA

AGENCY: Coast Guard, DOT.

AcTION: Notice of implementation of 33
CFR 100.501.

SUMMARY: This notice implements 33
CFR 100.501 for the Seventh Annual
Intra-Harbor Powerboat Regatta. The
event will be held on the Elizabeth River
between the Norfolk and Portsmouth
downtown areas. The special local
regulations are necessary to control
vessel traffic in the immediate vicinity
of this event. The effect will be to
restrict general navigation in the
regulated area for the safety of
spectators and participants.

EFFECTIVE DATES: The regulations in 33
CFR 100.501 are effective from 11:30 a.m.
to 6:00 p.m., July 16, 1989. If inclement
weather causes the postponement of the
event, the regulations will be effective
from 11:30 a.m. to 6:00 p.m., September
17, 1989.

FOR FURTHER INFORMATION CONTACT:
Mr. Billy J. Stephenson, Chief, Boating
Affairs Branch, Fifth Coast Guard
District, 431 Crawford Street,
Portsmouth, Virginia 23704-5004, (804)
398-6204.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this notice are Billy J.
Stephenson, project officer, Chief,
Boating Affairs Branch, Boating Safety
Division, Fifth Coast Guard District, and
Lieutenant Commander Robin K. Kutz,
project attorney, Fifth Coast Guard
District Legal Staff.

Discussion of Regulations

The Portsmouth Powerboat
Association has submitted an
application to hold the Seventh Annual
Intra-Harbor Powerboat Regatta on July
16, 1989, in the vicinity of the
“Waterside” area of downtown Norfolk,
Virginia, and the “Portside" area of
downtown Portsmouth, Virginia. This
area area is covered by 33 CFR 100.501
and generally includes the waters of the
Elizabeth River between Town Point
Park, Norfolk, Virginia, the mouth of the
Eastern Branch of the Elizabeth River,
and Hospital Point, Portsmouth,
Virginia. Since this event is of the type

contemplated by this regulation and the
safety of the participants and spectators
viewing this event will be enhanced by
the implementation of special local
regulations for the Elizabeth River, 33
CFR 100.501 will be in effect. Because
commercial vessels will be permitted to
transit the regulated area between
heats, commercial traffic should not be
severely disrupted.

In addition to regulating the area for
the safety of life and property, this
notice of implementation also authorizes
the Patrol Commander to regulate the
operation of the Berkley drawbridge in
accordance with 33 CFR 117.1007, and
authorizes spectators to anchor in the
special anchorage areas described in 33
CFR 110.72aa. The implementation of 33
CFR 100.501 also implements regulations
in 33 CFR 110.72aa and 117.1007. 33 CFR
110.72aa establishes the spectator
anchorages in 33 CFR 100.501 as special
anchorage areas under Inland
Navigation Rule 30, 33 U.S.C. 2030(g). 33
CFR 117.1007 closes the draw of the
Berkley Bridge to vessels during and for
one hour before and after the effective
period under 33 CFR 100.501.

These regulations are implemented by
publication of this implementing notice
in the Federal Register and a notice in
the Local Notice to Mariners.

Date: June 27, 1989.

A.D. Breed,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 89-16064 Filed 7-7-89; 8:45 am|
BILLING CODE 4910-14-M

33 CFR Part 165
[COTP San Diego Reg. 89-06]

Safety Zone; San Diego Bay,
California, Pacific Ocean

AGENCY: Coast Guard, DOT.
ACTION: Emergency rule.

sumMARY: The Coast Guard is
establishing a moving safety zone in San
Diego Bay, San Diego, California. This
safety zone consists of the water area
within five hundred (500) yards ahead
and three hundred (300) yards off each
side and astern of the M/V Exxon
Valdez as it transits San Diego Bay from
sea to National Steel and Shipbuilding
berth #6. The M/V Exxon Valdez is
scheduled to transit San Diego Bay
between 11-13 July 1989. The actual date
and time will be announced in a
Broadcast Notice to Mariners. The
safety zone is needed to protect the M/
V Exxon Valdez from hazards
associated with the possibility of




