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GENERAL ACCOUNTING OFFICE 

4 CFR Parts 27 and 28

Administrative Practice and Procedure

AGENCY: Personnel Appeals Board,
GAO.
a c t i o n : Final rule.

s u m m a r y : The language at Parts 27 and 
28 is amended to reflect changes in the 
procedural rule for case processing 
before the GAO Personnel Appeals 
Board.
EFFECTIVE D A TE: June 6,1989. 
ADDRESSES: GAO Personnel Appeals 
Board, Academy Building, Washington, 
DC 20548.
FOR FURTHER INFORMATION C O N TA C T: 
John Davis, Solicitor for the Board, (202) 
275-6137.
SUPPLEMENTARY INFORMATION: Notice of 
proposed changes to 4 CFR Parts 27 and 
28, the General Accounting Office 
Personnel Appeals Board Procedures, 
was originally disseminated to 
interested parties within GAO in 
February 1988. The original comment 
period was to end March 31,1988, but it 
was informally extended to June 30,
1988, at the request of some of the 
parties. A total of four comments were 
received from the General Accounting 
Office, the GAO Career Level Council, 
the GAO chapter of Blacks in 
Government, and the PAB General 
Counsel. Comprehensive comments 
were received from GAO. The other 
organizations had comments that 
related only to a few of the sections of 
the proposed rule.

For the most part, the new rule makes 
no significant changes in the overall 
functions of the Board, but rather deals 
with procedural matters. Over the years, 
the Board has developed methods for 
dealing with a wide variety of 
procedural issues. These methods were 
developed based upon the needs of our

system and with reference to the 
Federal Rules of Civil Procedure and the 
rules of our counterparts in the 
executive branch, in particular the 
MSPB and, to some extent, the EEOC. 
The object of these rule changes is to 
codify these various procedures in order 
to provide clear and concise guidance to 
the parties on procedural issues that we 
have found by experience are apt to 
arise in cases before the Board. Thus, 
for example, some of the major 
additions proposed here deal with 
subjects such as discovery, evidence at 
hearing, motions practice, subpoenas, 
and interlocutory appeals.

The rule defines the jurisdiction of the 
Board at § 28.2. This definition 
distinguishes between actions brought 
by employees and applicants for 
employment, on the one hand, and 
actions brought by the General Counsel, 
on the other hand. The rule does not 
change the scope of jurisdiction, but 
merely states in one section what has 
been in effect throughout various 
sections in the past. At § 28.2(b)(1), the 
words “officer or employee” is inserted 
to comport with the statutory language 
of 31 U.S.C. 753(a)(1).

A number of definitions are added at 
§ 28.3. With one exception, the 
definitions are self-explanatory. In the 
past, the Board has used the terms 
“Presiding Member” and “Hearing 
Officer” to refer to individuals who 
conduct hearings for the Board. In recent 
years, the EEOC and the MSPB have 
adopted the term “administrative 
judge.” In order to use one term that is 
familiar to practitioners, the Board is 
adopting the term “administrative 
judge.”

The former rule at § 28.9 required 
GAO to regularly advise employees of 
their appeal rights to the Board, 
particularly when the employee was the 
object of an adverse action. The 
proposed rule at § 28.10(a) added a 
requirement for proof of service “such 
as a properly signed registered mail 
receipt or a certificate of service with 
the employee’s signature acknowledging 
receipt.” One comment states that the 
effect of the language in this subsection 
is to make the agency’s power to take an 
adverse action dependent upon the 
agency’s ability to show proof of 
service. However, the Board’s intent 
with this language is merely to insure 
proof of service of appeal rights when 
any adverse or performance-based

action is taken. Therefore, the proposed 
language requiring proof of service is 
retained. However, in response to 
expressed concern, the proposed 
language, quoted above, which suggests 
forms for the proof of service, is deleted 
from the final rule at § 28.10(a).

The proposed rule at § 28.10(b)(3) 
required GAO to give employees, who 
were the objects of an adverse or 
performance-based action, notice “of 
any applicable rights such as the right to 
representation and right to a hearing.” 
One comment noted that this language 
is vague and ambiguous. The comment 
is well taken, and the corrections made 
reflect our agreement with the comment.

In the past, § § 28.11(b)(4) and 
28.47(b)(2) of the Board’s rule allowed 
an employee to file a charge involving 
an EEO matter with the General Counsel 
when there was no agency decision and 
“80” days had passed since the filing of 
the formal EEO complaint in the agency 
process. These same rules apply in the 
executive branch, except that the 
waiting period for filing prior to an 
agency decision is 180 days. In drafting 
the proposed rule, the Board concluded 
that the 80 day period was unduly short. 
A comment urged that at GAO most 
cases should be capable of processing 
within four months and, likewise, that 
six months was excessive processing 
time for most cases. The Board accepts 
this suggestion and §§ 28.11(b)(4) and 
28.98(b)(2) now provide a period of 120 
days.

On the other hand, the rule provides 
that when the agency issues an EEO 
decision, the complainant has 20 days in 
which to file with the Board’s General 
Counsel. One comment suggested that 
that period should be extended to 30 
days. We declined that suggestion. This 
20 day appeal period is consistent with 
this Board’s other appeal periods for 
issues such as adverse actions and 
prohibited personnel practices. It is also 
consistent with the appeal periods in the 
executive branch from agency actions to 
the MSPB and from final agency 
decisions to the EEOC.

In the past we have followed a 
particular set of steps for promulgating a 
rule and changes to a rule. This 
procedure, however, has never been 
defined specifically. Therefore, § 28.16 
was created to define the process for 
amending or revoking this rule.

Some years ago the Board established 
an internal policy for grievances and
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complaints which are brought by 
employees of the Board against the 
Board or the General Counsel. Section 
28.17(a) places that policy in the Board’s 
rule. This procedure provides a 
mechanism whereby Board employees 
receive the same right to outside review 
in their adverse action, performance- 
based action or EEO complaint as GAO 
employees receive by appealing to this 
Board. One comment argued that the 
Board is not empowered to delegate its 
authority to arbitrators or other non- 
Board members. The comment urged 
that the Board must preserve its 
“decisionmaking responsibility.” 
However, the Board does not regard this 
provision as relating to its “decision
making responsibility” at GAO. This 
provision, dealing as it does with the 
Board’s staff rather than with GAO 
staff, involves the statutory 
responsibility of the Chairman of the 
Board to act as “chief executive and 
administrative officer of the Board.” 31 
U.S.C. 752(a). After careful 
consideration, the Board has concluded 
that this provision for providing to 
Board staff the same rights that are 
enjoyed by GAO employees is 
consistent with the spirit and intent of 
the GAO Personnel Act of 1980.

Section 28.18(d) describes the 
requirements for filing a petition for 
review with the Board. One comment 
urged that this section be modified to 
bring it into accord with the Federal 
Rules of Civil Procedure and to require a 
petition for review to be stated in a legal 
context. The Board rejected these 
suggestions. The rule already allows the 
Board to follow the specific guidance of 
the Federal Rules of Civil Procedure 
whenever it seems appropriate. As to 
making the petition for review a more 
legalistic document, it is the Board’s 
intention to keep the process open to 
unrepresented employees as much as 
possible. Furthermore, the discovery 
process provides ample opportunity for 
both parties to understand the context 
of the opposing party’s case. Therefore, 
more legalistic requirements for filing a 
petition for review seems unnecessary 
and possibly counterproductive.

The prior rule of the Board provided 
at § 28.19(f) that either party to a 
proceeding had a right to a hearing 
before the Board. The proposed rule, at 
§ § 28.18(f) and 28.21(c), changed the 
provision so that the employee/ 
applicant would continue to have a right 
to a hearing. However, a request by 
GAO for a hearing could be granted at 
the discretion of the administrative 
judge. One comment argued that there 
was no basis for denying GAO a right to 
a hearing. The Board rejected this

argument. Agencies have no right to a 
hearing in EEO complaints or in MSPB 
proceedings in the executive branch. 
Only employees or, in EEO cases, 
applicants for employment, have a right 
to a hearing. The Board’s intention is to 
make the right to a hearing consistent 
with the executive branch processes. 
Since the right to a hearing rule is 
different in unfair labor practice 
proceedings before the FLRA, the Board 
added language to this subsection to 
mirror the FLRA rule. However, in 
response to the concern expressed by 
this comment, the Board is requiring in 
this rule that any time a request for 
hearing by GAO is denied, there must be 
a statement of the basis for the denial.

The Board has jurisdiction over class 
actions that raise EEO issues and class 
actions that raise non-EEO issues. One 
comment noted that the language of the 
proposed rule regarding the standards 
for certifying EEO class actions was 
different from the language for certifying 
non-EEO class actions. It is the Beard’s 
intention that the requirements of the 
Federal Rules of Civil Procedure be used 
as a guide in both types of class actions. 
Therefore, the provision for non-EEO 
class actions at § 28.18(g) and the 
provision for EEO class actions at 
§ 28.97(e) both make reference to the 
standards in the Federal Rules of Civil 
Procedure.

Numerous changes relate to filing time 
limits. The proposed rule at § 28.20(c) 
required that responses to all pleadings 
be filed within 10 days from receipt. In 
response to arguments presented in two 
comments, the Board changed this time 
limit to 20 days. The proposed rule at 
§ 28.53(b) required that motions to 
correct a transcript be filed within 15 
days of receipt of the transcript. Also in 
response to comments, the Board 
changed this 15 day period to 30 days. In 
this final rule, this time limit now 
appears at § 28.58(b). Finally, the 
proposed rule at § 28.82(a) required that 
a party file interlocutory appeals within 
5 days after receipt of the administrative 
judge’s determination. In response to 
comments, this time limit is set at 10 
days.

Other time limits set in the proposed 
rule are unchanged in the final rule. For 
example, motions to compel discovery 
must be filed within 10 days after an 
objection to discovery is filed 
(§ 28.42(d)(4)); responses to petitions for 
review must .be filed within 20 days 
after receipt (§ 28.19(a)); and requests 
for reconsideration must be filed within 
30 days from issuance of the initial 
decision (§ 28.87(b)).

As suggested by one comment, 
language was added at the end of

§ 28.21(a) to provide standards for the 
exercise of the Board’s or administrative 
judge’s discretion in allowing 
amendments to a petition for review.

The proposed rule provided at 
§ 28.21(b) that once a motion and a 
response to the motion had been filed, 
no further responses may be filed by 
either party without permission of the 
administrative judge. Though one 
comment urged that a reply to the 
response should be allowed, the final 
rule leaves this provision unchanged. 
Whether replies will be allowed is at the 
discretion of the administrative judge.

The former rule at § 28.19(g) provided 
that when the PAB General Counsel was 
party to a settlement agreement during 
the General Counsel’s investigative 
phase, the settlement agreement was 
dispositive of the case. The intent of this 
provision was to make it clear that the 
General Counsel was not required to 
seek Board approval of a settlement that 
was reached during this investigative 
stage of the procedures. This provision 
was carried into the proposed rule at 
§ 28.21(d). One comment suggested 
changes that would have extended to 
settlements not involving the PAB 
General Counsel. These suggestions 
were rejected because they would have 
substantially departed from the original, 
more narrow purpose of the provision.

Section 28.22(b)(6) allows the 
administrative judge to exclude from the 
hearing any witness whose later 
testimony might be colored by testimony 
of other witnesses or any persons whose 
presence might have a chilling effect on 
a testifying witness. One comment 
sought to modify this provision so as to 
allow the GAO attorney to designate a 
management agent who would stand in 
place of the Comptroller General as 
respondent and who could attend all 
sessions of the hearing as a matter of 
right. The Board rejected this suggestion 
since it does not appear to be a widely 
accepted practice in other federal 
personnel administrative forums. 
However, in response to the comment, 
the rule now reflects at § 28.57(b) that 
four individuals have a right to be 
present in a hearing: the GAO technical 
representative, who is not expected to 
testify, the GAO representative, the 
petitioner and the petitioner’s 
representative. This, we believe, does 
conform with practice in administrative 
proceedings in the executive branch. 
Otherwise, the decision of who shall be 
excluded from the hearing is properly 
left to the discretion of the 
administrative judge. The language as 
written does not affect the substantive 
rights of either party to request that any
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particular person or witness be excluded 
or included at the hearing.

The former rule at § 28.17(f) provided 
that when the PAB General Counsel was 
not participating in a case, the General 
Counsel could request permission to 
intervene in the case with regard to any 
issue in which the General Counsel 
finds a significant public interest with 
regard to the preservation of the merit 
system. This provision for permissive 
intervention by the General Counsel 
carried over to the proposed rule at 
§ 28.12(f). However, the proposed rule 
also added language at § 28.27 that 
would have allowed the PAB General 
Counsel to intervene in Board 
proceedings as a matter of right. This 
provision is based upon the MSPB rule 
that grants the Special Counsel the right 
to intervene in proceedings before the 
MSPB. One comment pointed out that 
the provision for permissive intervention 
at § 28.12(f) and the provision for 
intervention as a matter of right at 
§ 28.27 were in conflict. The comment 
also argued that, except for the General 
Counsel’s limited intervention under 
§ 28.12(f), the concept of intervention 
serves no useful purpose in proceedings 
before the Board. The comment argued 
that no one other than the General 
Counsel should be allowed to seek 
intervention.

The noted conflict between §§ 28.12(f) 
and 28.27 is well taken. The General 
Counsel’s right to intervene is, therefore, 
deleted from § 28.27. With the General 
Counsel’s broad scope of authority in 
our system, permissive intervention is 
appropriate in those rare circumstances 
in which the General Counsel may find 
it appropriate to participate in a case in 
which the General Counsel is not 
already participating. As to whether the 
rule should provide for intervention by 
other parties, we agree that 
circumstances warranting such 
intervention may be rare. However, the 
MSPB rule provides for such 
intervention by other persons (see 5 CFR 
1201.34) and defining appropriate 
grounds for granting such intervention is 
better left to development by case law.

When the Board’s rule was amended 
some years ago, provisions were added 
to clarify the General Counsel’s 
investigative, disciplinary, and 
corrective action authority. These 
provisions now appear at § § 28.130 
through 28.133. Although these 
provisions made paragraphs (c) and (d) 
in § 28.33 of the former rule redundant, 
the two paragraphs were not removed 
when the rule was last revised. These 
two paragraphs are now eliminated 
from the rule.

Section 28.42 of the proposed rule 
provided guidance on the procedures

governing discovery. Comments on this 
section argued that the time limits for 
initiating discovery and responding to 
discovery requests were too short and 
were not consistent with MSPB practice 
and that the requirements imposed on a 
party seeking a subpoena to show the 
"relevance, scope and materiality of the 
particular information sought" was not 
consistent with the requirements in 
federal civil practice. These comments 
were all well taken and appropriate 
changes are made in the final rule.

The subject of discovery from a 
nonparty is described at § 28.42(b). 
Nonparty includes anyone who is not an 
officer or employee of GAO. The rule 
provides that when voluntary discovery 
fails, then an order compelling discovery 
and a subpoena may be issued by the 
administrative judge. One comment 
suggested that the rule should be crafted 
to empower the Board to use sanctions 
such as not admitting evidence covered 
by the order as an alternative to 
proceeding to enforce the subpoena. In 
response to this comment, the 
discussion in § 28.42(b) of orders 
compelling discovery and subpoenas 
was deleted. Particularly by removing 
the reference to subpoenas, there should 
be less opportunity for the discovery 
process and the subpoena process to be 
confused. At the same time, by placing 
the subpoena provisions (see §§ 28.46 
through 28.50) immediately after the 
discovery provisions (see § 28.40 
through 28.45), it should be clear that 
both processes are available as the 
Board deems appropriate.

The proposed rule provided that once 
a hearing date was set by the Board or 
its administrative judge, motions for 
postponement would have to be in 
writing and accompanied by an affidavit 
setting forth the reasons for the request. 
The motion would be granted only upon 
a showing of good cause. A comment 
urged that such written motions be 
required only when the parties do not 
agree on the need for a postponement. 
When the parties agree on the need for 
postponement, the comment suggested 
that the motion be made orally and that 
the motion be granted unless 
extraordinary circumstances were 
present. The Board modified the 
provision at § 28.55 to allow motions to 
be made orally when the parties are in 
agreement on the requested 
postponement. However, the motion can 
be granted only upon a showing of good 
cause.

The former rule at § 28.21(g) made 
Board hearings closed to the public 
unless the petitioner, usually the 
employee party in the hearing, requested 
that the hearing be open. The proposed 
rule at § 28.57 reversed this position.

Hearings would be open unless there 
was an interest to be served by closing 
the hearing to the public. One comment 
urged that the prior rule remain 
unchanged since such personnel matters 
should remain confidential. However, 
since Board decisions are open to the 
public, Board hearings should normally 
be open to the public also. Public 
hearings are also consistent with MSPB 
practice. See 5 CFR 1201.52.

The proposed rule provided at § 28.53 
that a verbatim transcript of the hearing 
would be made available to the parties 
upon the payment of costs, except that 
the PAB General Counsel and the GAO 
were exempted from paying the costs. In 
response to comments, this provision, 
now at § 28.58, provides that each party 
will receive a copy of the transcript. 
However, a party requesting additional 
copies of the transcript will have to pay 
the costs of the additional copy.

Section 28.56 of the proposed rule, 
which is § 28.61 in the final rule, 
discusses burdens of proof. One 
comment urged that this provision be 
amended to state that the agency's 
action in a denial of a within-grade 
increase must be supported by substan
tial evidence. The burden of proof in 
such cases has been established by case 
law here and in the executive branch. 
The Board believes that that issue 
should continue to be governed by case 
law rather than by its rulemaking 
authority.

The rules of the Board have always 
provided a means for non-Board 
members to conduct hearings. One 
comment urged that this entire process 
be abandoned. The argument was that 
the process effectively delegated the 
Board’s authority to non-Board 
members. Such delegation of authority, 
the argument continued, is not permitted 
by the statute that created the Board.

Though seldom used, this provision 
has always been deemed necessary 
primarily because the Board members 
do serve in a part-time capacity. 
Therefore, an unusual surge in the case 
load or other unique circumstances 
could make case processing by the five 
part-time Board members so slow and 
inefficient as to create an injustice to ail 
the parties. The one time this provision 
has been used to date represents a good 
example. An extremely complex EEO 
case required substantially more time to 
litigate than originally anticipated. The 
term of the presiding member expired 
before a decision could be issued.,That 
individual no longer had the authority to 
issue a decision. Without this provision, 
the alternative would have involved 
assigning a new member to rehear the 
case or to render a decision based solely
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on the written record. Using this 
provision, however, the Board appointed 
the former member as a hearing officer 
so that the case could proceed to a 
decision expeditiously. •

The provision in the former rule,
§ 28.25(a), required that a member or 
panel of members review the hearing 
officer’s report and the member or panel 
of members would then issue a decision. 
The proposed rule, at § 28.86 (a) and (b), 
retained the basic means by which a 
non-Board member could hear a case. 
The proposed rule, however, attempted 
to further refine the process by which a 
final Board decision would be produced 
when a non-Board member originally 
hears the case.

In response to the comment, the Board 
does not reach the question of whether 
it may delegate its statutory decision
making authority, because the purpose 
and effect of this provision have never 
been to delegate such authority to a non- 
Board member. To avoid any suggestion 
that decision-making authority is being 
delegated by this provision, the 
paragraphs that address hearings 
conducted by non-members are 
substantially re-written at § 28.86. The 
section makes it clear that the non
member prepares a “recommended 
decision” and that, even if the parties 
take no exception to the recommended 
decision, the Board will review it with 
the power to adopt, reverse, remand, 
modify or vacate the recommended 
decision, in whole or in part. The section 
also emphasizes in various ways that 
the Board’s review of the recommended 
decision is virtually unfettered. In short, 
the provision in no way represents a 
delegation of the Board’s decision
making authority and the Board need 
not reach the issue of whether it could 
delegate any of its decision-making 
authority.

Section 28.25(c) of the former rule sets 
forth five grounds upon which the Board 
could reconsider and reverse an initial 
decision. The scope of the Board’s 
review was the same as that used by 
federal courts of appeal in their review 
of Board decisions, but the scope of 
review was not as broad as the scope of 
review used by the MSPB when ft 
reviews an initial decision by one of its 
administrative judges. The proposed 
rule at § 28.86(e) made no change in the 
Board’s scope of review. A comment 
suggested that the Board should not so 
limit its scope of review. The comment 
argued that the Board should retain 
sufficient authority to correct all 
decisions that are in error, whether the 
error is factual or legal. The Board 
concurs and has rewritten § 28.87 
accordingly. The final language allows

the Board, like the MSPB, to conduct a 
de novo review of the law and facts for 
each initial decision that the Board is 
called upon to reconsider.

The former rule provided at § 28.25(h) 
that “any person” could seek 
enforcement of a final decision. The 
proposed rule offered no change in that 
provision. One comment argued that the 
reference to "any person” was vague 
and should be changed to read 
“petitioner, counsel or an intervenor, 
subject to the limitation of his/her 
intervention, should be allowed to 
petition for enforcement of a final 
decision.” After considering this 
comment, the Board decided not to 
accept the suggested change. The rule at 
§ 28.3 defines “person” as “an employee 
or applicant for employment, a labor 
organization or the GAO.” In response 
to the particular comment, any person 
who has no interest in a final decision 
would have no standing to petition for 
enforcement of the decision. However, 
after further consideration of this 
enforcement provision, the Board 
concludes that it is appropriate for the 
General Counsel to have independent 
authority to seek enforcement of final 
Board decisions. Therefore, the final rule 
at § 28.88(c) provides that “any person 
and/or the General Counsel” may 
petition for enforcement.

The former rule provided at § 28.27(c) 
that the Board could designate the 
General Counsel or another qualified 
individual to represent it in any judicial 
appeals from its decisions taken in 
accordance with 31 U.S.C. 755. This 
language suggested that the Board might 
only have occasion for appearances in 
proceedings before the court of appeals. 
However, there are occasions when the 
Board may find it necessary to appear in 
a Federal district court. This could 
occur, for example, when the Board 
seeks judicial enforcement of its 
decision or when a case in district court 
raises issues regarding interpretation of 
a Board rule or of the GAO Personnel 
Act. Therefore, the new section, which 
appears at § 28.90(c), is written to 
include representation in any judicial 
proceeding that involves a Board 
decision or the interpretation of a Board 
rule or of the GAO Personnel Act.

The description of rights to sue on 
EEO claims in federal court are 
substantially rewritten in the final rule 
at § 28.100. For the most part, the 
changes were made to more clearly 
state the rights under various civil rights 
statutes. However, special comment is 
necessary regarding the provision in the 
Age Discrimination in Employment Act 
(hereinafter, the ADEA). The rights of 
federal employees and applicants for

federal employment to  initiate a civil 
action in federal district court are not 
clearly stated in the ADEA. As a result, 
there are numerous interpretations 
available and there is not as yet clear 
agreement among the courts of appeal 
on resolution of the various issues 
involved. The controversy arises 
because the enforcement scheme of the 
ADEA for employees and applicants in 
the federal sector is not clearly defined.

While the ADEA prohibition against 
age discrimination in federal 
employment is patterned after the 
federal sector provisions of Title VII of 
the Civil Rights Act of 1964, the 
enforcement scheme bears no 
resemblance to the Title VII 
enforcement scheme. On the other hand, 
while the ADEA enforcement scheme 
for the federal sector resembles the 
ADEA private sector enforcement 
scheme, It is missing certain impQrtant 
enforcement elements including 
guidance on the exhaustion of remedies 
and the statute of limitations for filing a 
civil action. In short, the hybrid nature 
of the federal sector ADEA statute has 
caused the courts to fill in the statute’s 
missing enforcement details with 
elements of Title VII or of the private 
sector ADEA statute. The result is often 
conflicting and confusing case law on 
such important issues as whether one 
must exhaust administrative remedies, 
what exhaustion of administrative 
remedies means, and whether one has 
30 days, two years or six years in which 
to file a civil action.

The one concept that is generally 
accepted by all the courts and the Equal 
Employment Opportunity Commission is 
that federal employees and applicants 
for employment have two avenues by 
which they may raise an ADEA claim:
(1) Forego administrative complaint 
processing and file directly in federal 
district court or (2) file an EEO 
administrative complaint and postpone 
suit in court. See, for example, Purtill v. 
H arris, 658 F.2d 134,138 (3rd Cir. 1981), 
cert, den., 462 U S. 1131 (1983); Paterson 
v. W einberger, 644 F.2d 521, 523 (5th Cir. 
1981); and 29 CFR 1613.211 in which 
EEOC recognizes “age” complaints as 
being covered by the administrative 
process. However, as suggested above, 
it is the ramifications of selecting one of 
these avenues that is not well settled in 
the case law. For example, the decisions 
vary as to whether the federal employee 
or applicant who files an ADEA claim in 
the administrative process must exhaust 
administrative remedies before filing in 
court; whether exhaustion of remedies 
means waiting 180 days or waiting for 
an agency decision; whether the court 
action must be filed within two years
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regardless of whether the administrative 
process is still on-going; and so on. See, 
for example, Langford v. Army Corps o f  
Engineers, 839 F.2d 1192 (6th Cir. 1988}r 
Caraway v. The Postm aster G eneral o f  
the United States, 678 F. Supp. 125 
(D.Md. 1988); M arks v. Turnage, 680 F. 
Supp. 1241 (N.D.I11.1988); Purtillv. 
Harris, supra; Castro v. U.S., 775 F.2d 
399 (1st Cir. 1985); Tkac v. Nimmo, 603 F. 
Supp. 1182 (W.D. Mich. 1985); and 
Paterson  v. W einberger, 644 F.2d 521 
(5th Cir. 1981).

In view of the split by the courts on 
these issues, this Board has decided to 
adopt a rule that incorporates both the 
ADEA private sector model and the 
Title VII model, depending on whether 
the claim is first filed in court or in the 
administrative process. As an 
administrative body charged with 
interpretation and enforcement of the 
federal sector anti-discrimination laws, 
it is our intention to provide employees 
and applicants with clear guidance in 
this difficult and important area and to 
provide to the courts our suggestion for 
a comprehensive interpretation of the 
enforcement scheme for the federal 
sector provisions of the ADEA.
Following is a description of the effect 
of this rule.

As noted above, it is generally 
acknowledged that there are two 
avenues by which a federal employee or 
applicant may pursue an ADEA claim:
(1) By filing an administrative complaint 
or (2) by filing a notice of intent to sue in 
court. Where an employee or applicant 
elects to use the administrative 
complaints process, we believe that the 
Title VII enforcement scheme and 
statute of limitations should apply. Thus, 
the employee or applicant must initiate 
a timely EEO complaint with the agency 
and the employee may pursue that 
complaint through the agency process 
and subsequently file with the General 
Counsel and then with the Board. 
Pursuant to our rule, the employee or 
applicant, who files in the 
administrative process, may file in a 
federal district court at any time after 
180 days have elapsed since the formal 
complaint was filed with the agency or 
after 180 days have elapsed since the 
filing with the General Counsel or 
within 30 days after the agency or the 
Board issues a final decision. On the 
other hand, where the employee or 
applicant elects to file in federal district 
court directly, we believe the private 
sector ADEA enforcement scheme and 
statute of limitations should apply. Thus, 
within 180 days after the alleged 
unlawful practice occurred, the 
employee or applicant must file with 
GAO a notice of intent to sue. The

employee or applicant must give no less 
than 30 days notice to GAO of the intent 
to sue. Suit must actually be filed in 
court within two years from the date of 
the alleged discriminatory occurrence 
or, if the discrimination is willful, within 
three years of the alleged discriminatory 
occurrence.

A variety of policy reasons support 
the above described approach. The use 
of different enforcement schemes for 
Title VII and ADEA cases in the federal 
sector would lead to splitting complaints 
that allege violations of both statutes or 
to premature departure from the 
administrative process in order to timely 
file a lawsuit on the ADEA issue. For 
example, if the requirement to exhaust 
administrative remedies were different 
for Title VII (i.e., may file in court 180 
days after formal administrative 
complaint) and for ADEA cases (i.e., 
may not file in court until agency 
decision issues), then employees or 
applicants raising both issues in an 
administrative complaint would be 
forced to forego their right after 180 days 
to file the Title VII issue in court or they 
would be forced to split their caae in 
order to exercise their right to file the 
Title VII issue in court. Likewise, the 
statute of limitations is different under 
the two statutes. In most cases, private 
sector employees or applicants must file 
ADEA allegations in court within two 
years after the alleged discriminatory 
occurrence. Federal sector employees or 
applicants under Title VII may wait 
until 30 days after the final 
administrative decision. The final 
administrative decision is often more 
than 2 years after the alleged 
discriminatory occurrence. Therefore, 
federal sector employees or applicants 
raising a Title VII issue and an ADEA 
issue together in the administrative 
complaint process may, after two years 
in the administrative process, be faced 
with splitting the case to take the age 
issue into court in a timely fashion or 
with abandoning their right to an 
administrative determination on the 
Title VII issue in order to file both issues 
in court. None of these options is 
reasonable or palatable. Thus, in cases 
alleging age discrimination, we adopt 
the entire Title VII scheme—both the 
exhaustion of remedies concept and the 
limitations period—when the employee 
or applicant elects to pursue the 
administrative complaints process and 
we adopt the entire private sector 
ADEA scheme when the employee or 
applicant elects to bypass the 
administrative process and go directly 
to court.

Further support for this approach is 
found, in the Civil Service Reform Act

and its legislative history. The Reform 
Act provides a 30 day limitations period 
for federal employees to file suit when a 
claim of age discrimination is based on 
an action that is appealable to the MSPB 
(i.e., a “mixed case” involving a claim of 
age discrimination). See 5 U.S.C. 
7703(b)(2). This appears to indicate that 
Congress intended or understood that 
the 30 day limitations period from Title 
VII applied as well to ADEA lawsuits. 
See S. Rep. No. 969, 95th Cong., 2d. Sess. 
at 63; reprinted in 1978 U.S. Code Cong, 
and Admin. News 2723, 2785 (“Under 
the anti-discrimination laws an 
employee has 30 days from the final 
agency action to initiate a de novo court 
proceeding”). Failure to use the 30 day 
limitations period for all civil actions 
under the ADEA would result in some 
age cases having a 30 day limitations 
period (i.e., mixed case complaints that 
raise age discrimination) and others 
having a 2 or 3 year limitations period 
(i.e., non-mixed case age complaints).

For all of these reasons, we have 
chosen to adopt the Title VII 
enforcement scheme for ADEA cases 
filed in the administrative complaints 
process and the private sector ADEA 
enforcement scheme for cases that 
initiate in federal court.

One comment suggested that all or 
part of the statute of limitations for 
willful violations, which is incorporated 
from the Fair Labor Standards Act 
(FLSA) into private sector ADEA 
provisions, has been held by the courts 
to be inapplicable to the Federal 
Government. We find this argument to 
be based upon a misreading of certain 
court decisions. Specifically the 
comment apparently relies on the 
Supreme Court decision in Lehman v. 
N akshian, 453 U.S. 156, 26 FEP 65 (1981). 
According to the comment, the 
N akshian  decision holds that none of 
the private sector ADEA/FLSA 
enforcement scheme, including the 
statute of limitations, is incorporated 
into the federal sector ADEA provisions. 
The N akshian  holding is not that broad.

The issue in N akshian  was whether 
the ADEA provided a right to jury trial 
in federal sector age discrimination law 
suits; in other words, whether Gongress 
had waived sovereign immunity on this 
issue. Like the waiver of immunity itself, 
it is well settled that "limitations and 
conditions upon which the Government 
consents to be sued must be strictly 
observed and exceptions thereto are not 
to be implied.” Lehman v. N akshian, at 
pages 160-161. Such waivers of 
immunity must be “unequivocally 
expressed.” United States v. M itchell, 
445 U.S. 535, 538 (1980). The N akshian 
court held that in the federal sector
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ADEA provisions, Congress did not 
“affirmatively and unambiguously” 
waive sovereign immunity and grant a 
right to a jury trial. Thus, the waiver of 
sovereign immunity was limited to a 
right to. sue the government in a nonjury 
trial. Along the way, the N akshian  court 
stated in various ways that Congress did 
not adopt the FLSA enforcement scheme 
into the federal sector ADEA provisions. 
It is such statements that have led some 
courts, as well as one comment on our 
proposed rule, to conclude that the 
FLSA enforcement scheme, including the 
statute of limitations, does not apply to 
the federal sector ADEA provisions.
This, however, misses the point of the 
N akshian  ruling. Since the issue was 
waiver of sovereign immunity, the 
N akshian  court’s holding was that in the 
federal sector ADEA provisions 
Congress did not “affirmatively and 
unambiguously” express an intent to 
waive sovereign immunity regarding 
jury trials by adopting the FLSA 
enforcement scheme. The “affirmative 
and unambiguous waiver” standard in 
the N akshian  ruling has no bearing on 
the question of how certain procedural 
gaps in the federal sector ADEA 
enforcement scheme should be filled in.

Frequently in federal civil law, 
Congress will fail to include procedural 
details in the enforcement scheme (e.g., 
identity of the proper party defendant, 
exhaustion of administrative remedies, 
statute of limitations). In such 
circumstances, the Supreme Court 
teaches that the “task is to ‘borrow’ the 
most suitable statute or other rule of 
timeliness from some other source.” D el 
C ostello v. Internat’l  Brotherhood o f  
Team sters, 462 U.S. 151,158 (198) and 
W ilson v. G arcia, 471 U.S. 261 (1984). 
Thus, the ruling in N akshian  was that 
Congress had not “unequivocally 
expressed” its consent to waive 
sovereign immunity to jury trials in 
federal sector ADEA law suits and such 
consent cannot be “implied.” On the 
other hand, when faced with providing a 
statute of limitations where Congress 
did not provide one, it is proper, even 
necessary, to "borrow" from a similar 
statute or “imply” that a similar statute 
provides the most reasonable guidance.

Consistent with this approach, many 
courts, noting that the ADEA does not 
identify the proper party defendant in 
federal sector law suits, have 
“borrowed” the relevant provision from 
Title VII. See Ellis v. U.S. P ostal Service, 
784 F.2d 835, 838 (7th Cir. 1986); Romain 
v. Shear, 799 F.2d 1416,1418 (9th Cir. 
1986); and H ealy  v. U.S. P ostal Service, 
677 F. Supp. 1284 (E.D.N.Y. 1987). 
Likewise, the ADEA does not contain a 
statute of limitations for Federal sector

employee or applicant cases that are 
initiated in the administrative process. 
Thus, numerous courts have “borrowed” 
the relevant provision from Title VII.
See Caraw ay v. Postm aster G eneral o f  
U.S., supra, and H ealy  v. U.S. P ostal 
Service, supra.

In deciding that a statute of 
limitations period of one federal law 
should be applied to another federal 
law, which is silent on the time for 
bringing an action, the courts refer to a 
law that is most analogous in terms of 
“Federal policy and practicalities.” See 
D el C ostello v. Intem at’l  Brotherhood o f 
Team sters, supra, at 171-172. With this 
in mind, we chose to adopt the Title VII 
enforcement scheme and statute of 
limitations for ADEA cases filed in the 
administrative process and we chose to 
adopt the private sector ADEA 
enforcement scheme and statute of 
limitations for ADEA cases filed first in 
federal district court. The former choice 
conforms with the decisions in Caraw ay 
and H ealy. With regard to the latter 
choice, we have found no decisions 
addressing the question of what statute 
of limitations to use when a federal 
sector ADEA complainant goes first to 
federal district court. However, using 
the standards enunciated by the D el 
C ostello court, the answer seems 
obvious. The private sector ADEA 
statute and the federal sector statute are 
both intended to prohibit age 
discrimination and both allow the filing 
of a civil action after notice is given to 
the EEOC. Although, as the Supreme 
Court noted in N akshian, the 
substantive protection of the federal 
sector ADEA statute is “patterned after” 
the substantive protection of Title VII, 
the latter statute requires that 
considerable administrative processing 
be completed before suit can be filed in 
federal district court. There is no 
provision in Title VII for bypassing the 
administrative process. Therefore, when 
the employee or applicant with a federal 
sector ADEA claim elects to bypass the 
administrative process, the statute of 
limitations that is most analogous in 
terms of federal policy and practicalities 
is the private sector ADEA statute, 
which incorporates by reference the 
statute of limitations from the Fair Labor 
Standards Act.

In the alternative, we could have 
reached the exact same result by 
borrowing from the Civil Service Reform 
Act statute of limitations (5 U.S.C. 
7703(b)(2)), which is discussed above. It 
can be argued that it is the most 
analogous limitations period since it 
applies not only to civil rights actions by 
federal employees, but more specifically 
to those alleging age discrimination. It

also can be argued that it is at least as 
analogous as the Title VII limitations 
period to which it is identical. Thus, the 
Reform Act supports the use of a 30 day 
limitations period for ADEA lawsuits 
either because, as discussed above, its 
legislative history indicates that 
Congress intended the Title VII 
limitations period be applied to ADEA 
actions or because the Reform Act 
limitations period is the most analogous 
statute of limitations or because the 
limitations periods common to both Title 
VII and the Reform Act should be 
borrowed as the most analogous 
statutes of limitation.

Since the GAO Personnel Act, as 
amended, makes EEO decisions of the 
Board appealable to the Court of 
Appeals for the Federal Circuit and 
since, in another federal personnel 
context, the courts have held that the 
court of appeals will not hear a case that 
is also before a federal district court on 
substantially the same issues (i.e., 
judicial review of mixed cases), we note 
in the final rule at § 28.100(e) that a 
Board decision on an EEO case could be 
appealed to the Court of Appeals for the 
Federal Circuit in lieu of filing in a 
federal district court.

In the past, both in the executive 
branch and at GAO, an employee or 
applicant for employment could file an 
EEO complaint and 180 days later file in 
federal district court. Then both the 
administrative and judicial proceedings 
would move forward simultaneously. 
However, in 1987, the EEOC changed the 
rule for the executive branch. Under the 
new rule, filing the lawsuit terminates 
the processing of the administrative 
complaint. At § 28.101, we adopt this 
same rule for EEO cases filed with the 
Board.

The former rule provided a process by 
which the Board may grant a request 
from the General Counsel to stay a GAO 
personnel action. However, the former 
rule provided no guidance as to whether 
a stay that the Board granted could be 
vacated during the subsequent litigation. 
When that issue arose in a case, the 
Board established the rule that a 
member, subject to interlocutory review 
by the Board, may vacate the stay of a 
personnel action when the evidence 
taken at hearing warrants such action. 
However, with § 28.133 of the proposed 
rule, the Board changed that rule. There 
being no comments in opposition to the 
provision, the final rule provides that 
only the Board, rather than a member, 
may vacate a Board imposed stay of a 
GAO personnel action.

A comment was received on the stay 
process in general. In brief, the General 
Counsel is authorized to ask the Board
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to stay a personnel action when there 
are reasonable grounds to believe that 
the personnel action will result in a 
prohibited personnel practice. The 
comment received on the stay process 
suggested that the General Counsel also 
be required to show harm to the affected 
employee and to show a likelihood of 
prevailing in the subsequent litigation. 
Furthermore, when the case involved 
EEO allegations, it was suggested that 
the General Counsel defer any possible 
stay action until GAO completes its 
investigation. After careful 
consideration, the Board rejected all of 
these suggestions. The criteria and 
processes for stay proceedings before 
this Board are based upon and derived 
from the stay authority created by 
Congress for the Special Counsel and 
the MSPB. However, the changes 
suggested in the comment would restrict 
the General Counsel’s authority as 
compared to that of the Special Counsel 
and would prevent the General Counsel 
from requesting a stay in circumstances 
in which the Special Counsel in the 
executive branch could successfully 
seek a stay. This Board is unwilling to 
modify the stay process in ways that 
would significantly reduce the authority 
of the General Counsel as a public 
prosecutor or that would indirectly 
diminish the rights of GAO employees.

Finally, § 28.155 is a savings 
provision. It provides that any case in 
which the charge was filed before this 
rule became final will be processed 
under the former rule.

List of Subjects in 4 CFR Parts 27 and 28
Administrative practice and 

procedure.
For the reasons set out in the 

preamble, Title 4 of the Code of Federal 
Regulations, Parts 27 and 28, are 
amended as follows. •

1. Part 27 is revised to read as follows:

PART 27— GENERAL ACCOUNTING 
OFFICE PERSONNEL APPEALS 
BOARD— ORGANIZATION

Sec.
27.1 The Board.
27.2 The Chairperson.
27.3 The General Counsel.

Authority: 31 U.S.C. 753.

§27.1 The Board.
The General Accounting Office 

Personnel Appeals Board, hereinafter 
the Board, is composed of five members 
appointed by the Comptroller General, 
in accordance with the provisions of 31 
U.S.C. 751. The Board may designate a 
panel of its members or an individual 
Board member to take any action within 
the scope of the Board’s authority,

subject to later reconsideration by the 
Board.

§ 27.2 The Chairperson, Vice Chairperson.
The members of the Board shall select 

from among its membership a 
Chairperson, hereinafter the Chair, who 
shall serve as the chief executive and 
administrative officer of the Board. The 
members of the Board may select from 
among its membership a Vice 
Chairperson, hereinafter the Vice Chair, 
who shall serve in the absence of the 
Chair and in other matters delegated by 
the Chair.

§ 27.3 The General Counsel.
The Chairman shall select an 

individual and the Comptroller General 
shall appoint the individual selected by 
the Chair to serve as the General 
Counsel of the Board. The General 
Counsel, at the request of the Board, 
shall investigate matters under the 
jurisdiction of the Board, and otherwise 
assist the Board in carrying out its 
functions, unless to do so would create a 
conflict of interest for the General 
Counsel.

2. The table of contents for Part 28 is 
revised and the authority citation 
continues to read as follows:

PART 28— GENERAL ACCOUNTING 
OFFICE PERSONNEL APPEALS 
BOARD; PROCEDURES

Subpart A— Purpose, General Definitions, 
and Jurisdiction

Sec.
28.1 Purpose and scope.
28.2 Jurisdiction.
28.3 General definitions.
28.4 Time limits.

Subpart B— Procedures
28.8 Informal procedural advice.
28.9 Procedures—general.
28.10 Notice of appeal rights.
28.11 Filing a charge with the General 

Counsel.
28.12 General Counsel procedures.

Hearing Procedures for Cases Before the
Board—General
28.15 Scope and policy.
28.18 Revocation, amendment or waiver of 

rules. ,
28.17 Internal appeals of Board employees.
28.18 Filing a petition for review and 

request for hearing with the Board.
28.19 Content of agency response.
28.20 Number of pleadings, service, and 

response.
28.21 Prehearing procedures and motions 

practice.
28.22 Administrative Judges.
28.23 Disqualification of Administrative 

Judges.
28.24 Sanctions.

Parties, Practitioners, and Witnesses
28.25 Representation.

28.26 Witness fees.
28.27 Intervenors.
28.28 Substitution.
28.29 Consolidation or joinder.

Discovery
28.40 Statement of purpose.
28.41 Explanation, scope, and methods.
28.42 Voluntary discovery and protective 

orders.
28.43 Compelling discovery.
28.44 Taking of depositions.
28.45 Admissions of fact and genuineness of 

documents.

Subpoenas
28.46 Motion for subpoena.
28.47 Motion to quash.
28.48 Service.
28.49 Return of service.
28.50 Enforcement.

Hearings
28.55 Scheduling the hearing.
28.56 Hearing procedures, conduct and 

copies of exhibits.
28.57 Public hearings.
28.58 Transcript.
28.59 Official record.
28.60 Briefs.
28.61 Burden and degree of proof.
28.62 Closing the record.

Evidence
28.65 Service of documents.
28.66 Admissibility.
28.67 Production of statements.
28.68 Stipulations.
28.69 Judicial notice.

Interlocutory Appeals
28.80 Explanation.
28.81 Criteria for certification.
28.82 Procedure.

Board Decisions, Attorney’s Fees, and 
Judicial Review
28.86 Board procedures—recommended 

decisions.
28.87 Board procedures—initial decisions.
28.88 Board procedures—enforcement.
28.89 Attorney’s fees and costs.
28.90 Board procedures—judicial review.

Subpart C— Oversight Procedures
28.91 General.
28.92 Oversight of GAO EEO program.

Subpart D— Special Procedures-Equal 
Employment Opportunity (EEO) Cases
28.95 Purpose and scope.
28.96 Applicability of general procedures.
28.97 Class actions in EEO cases.
28.98 Individual charges in EEO cases.
28.99 Petitions for review to the Board in 

EEO cases.
28.100 Civil action—discrimination 

complaints.
28.101 Effect on administrative processing.

Subpart E— Special Procedures—  
Representation Proceedings
28.110 Purpose.
28.111 Scope.
28.112 Who may file petitions.
28.113 Contents of representation petitions.



24138 Federal Register /  Vol. 54, No. 107 /  Tuesday, June 6, 1989 /  Rules and Regulations

28.114 Pre-investigation proceedings.
28.115 Processing petitions.
28.116 Conduct of elections.

Subpart F— Special Procedures— Unfair 
Labor Practices
28.120 Authority of the Board.
28.121 Unfair labor practices—Board 

procedures.
28.122 Negotiability issues—compelling 

need.
28.123 Standards of Conduct for Labor 

Organizations.
28.124 Review of arbitration awards.

Subpart G— Corrective Action, Disciplinary 
and Stay Proceedings
28.130 General authority.
28.131 Corrective action proceedings.
28.132 Disciplinary proceedings.
28.133 Stay proceedings.

Subpart H— Appeals by Members of the 
Senior Executive Service
28.140 Personnel actions involving SES

members. -
28.141 Performance-based actions.

Subpart i— Ex Parte Communications
28.145 Policy.
28.146 Explanation and definitions.
28.147 Prohibited communications.
28.148 Reporting of communications.
28.149 Sanctions.

Subpart J — Savings Provisions 
28.155 Savings provisions.

Authority: 31 U.S.C. 753

§§ 28.31 and 28.33 [Redesignated as 
§§ 28.91 and 28.92 respectively]

3. Subpart C, consisting of § § 28.31 
and 28.33 are redesignated as Subpart C, 
§ § 28.91 and 28.92 respectively.

§ 28.92 [Amended]
4. Newly redesignated § 28.92 is 

amended as follows:
a. In paragraph (a](l) remove 

“§ 28.41” and add “§ 28.95”.
b. In paragraph (b), remove

“§ 28.33(a)” and add “§ 28.92(a)”.
5. Section 28.92 is amended by removing 

paragraphs (c) and (d).

§§ 28.41, 28.43, 28.45, 28.47, 28.49, and 28.51 
[Redesignated as §§ 28.95 through 28.100 
respectively]

6. Subpart D, consisting of § § 28.41, 
28.43, 28.45, 28.47, 28.49, and 28.51 is 
redesignated as § § 28.95 through 28.100 
respectively.

7. Newly redesignated § 28.97 is 
amended by adding paragraph (e) to 
read as follows:

§ 28.97 Class actions in EEO cases. 

* * * * *

(e) Standards. For the purpose of 
determining whether it is appropriate to 
treat an appeal as a class action, the 
administrative judge will be guided, but

not controlled, by the applicable 
provisions of the Federal Rules of Civil 
Procedure.

§ 28.98 [Amended]
8. Newly redesignated § 28.98 is 

amended as follows:
a. Paragraph (b)(2) is amended by 

removing “80” and adding “120”.
b. Paragraph (d) is removed.
c. Paragraph (e) is redesignated as (d); 

and is amended by removing “§ 28.17” 
and adding “§ 28.12”.

§28.99 [Amended]
9. Newly redesignated § 28.99(a) is 

amended by removing “§ 28.25” and 
adding “§ 28.90”.

10. Newly redesignated § 28.100 is 
revised to read as follows:

§ 28.100 Civil action; discrimination 
complaints.

(a) Race, color, religion, sex, or 
national origin. An employee or 
applicant alleging violations of 42 U.S.C. 
2000e-16 (Title VII of the Civil Rights 
Act of 1964, as amended) may file suit in 
Federal District Court—

(1) After 180 days from filing a 
complaint with GAO if there is no final 
decision on that complaint or within 30 
days of receipt of notice of final action 
taken by GAO, or

(2) After 180 days from filing a charge 
with the General Counsel if there is no 
final decision by the Board on that 
discrimination appeal or within 30 days 
of receipt of notice of final action by the 
Board.

(b) Handicapping condition. An 
employee or applicant alleging 
discrimination based upon a 
handicapping condition (29 U.S.C. 791, 
794a, Rehabilitation Act) may file suit in 
Federal District Court—

(1) After 180 days from filing a 
complaint with GAO if there is no final 
decision on that complaint or within 30 
days of receipt of notice of final action 
taken by GAO, or

(2) After 180 days from filing a charge 
with the General Counsel if there is no 
final decision by the Board on that 
discrimination appeal or within 30 days 
of receipt of notice of final action by the 
Board.

(c) Age. An employee or applicant 
alleging discrimination based upon age 
(29 U.S.C. 631, 633a, Age Discrimination 
in Employment Act) may forego 
administrative action altogether and file 
a civil action in U.S. District Court after 
giving GAO 30 days Notice of Intent to 
File such action. The Notice shall be 
filed within 180 days after the alleged 
unlawful practice occurred. When such 
notice is provided and no administrative 
complaint is filed, a civil action may be

filed in the appropriate U.S. District 
Court within two years or, if the 
violation is willful, three years of the 
date of the alleged ADEA violation. An 
employee or applicant for employment, 
who has filed an administrative 
complaint alleging age discrimination, 
may file suit in Federal District Court—

(1) After 180 days from filing a 
complaint with GAO if there is no final 
decision on that complaint or within 30 
days of receipt of notice of final action 
taken by GAO, or

(2) After 180 days from filing a charge 
with the General Counsel if there is no 
final decision by the Board on that 
discrimination appeal or within 30 days 
of receipt of notice of final action by the 
Board.

(d) Sex-based salary inequity. An 
employee or applicant alleging 
discrimination based upon salary 
inequity due to sex (29 U.S.C. 206d,
Equal Pay Act provisions of the Fair 
Labor Standards Act) may forego 
administrative action altogether and file 
suit in U.S. District Court.

(e) In lieu of filing a civil action in U.S. 
District Court, a final decision of the 
Board involving prohibited 
discrimination (31 U.S.C. 732(f)(1)) may 
be appealed in accordance with 31 
U.S.C. 755, to the United States Court of 
Appeals for the Federal Circuit within 30 
days after the date the petitioner 
receives notice from the Board of the 
final decision.

11. Subpart D is amended by adding a 
new § 28.101 to read as follows:

§ 28.101 Effect on administrative 
processing.

Any proceeding before the Board shall 
be terminated when an employee or 
applicant who is alleging violations of 42 
U.S.C. 2000e-16 (Title VII of Civil Rights 
Act of 1964, as amended) (Rehabilitation 
Act, 29 U.S.C. 791, 794c) or who is 
alleging violations based upon a 
handicapping condition or who is 
alleging age discrimination (29 U.S.C.
631, 633a), files suit in Federal District 
Court pursuant to § 28.100 (a), (b) or (c).

§§ 28.61, 28.63, 28.65, 28.67,28.69, 28.71, 
and 28.73 [ Redesignated as §§ 28.110 
through 28.116 respectively]

12. In Subpart E, §§ 28.61, 28.63, 28.65, 
28.67, 28.69, 28.71, and 28.73 are 
redesignated as § § 28.110 through 28.116 
respectively.

§§ 28.81,28.83,28.85,28.87, and 28.89 
[Redesignated as §§ 28.120 through 28.124 
respectively]

13. In Subpart F, §§ 28.81, 28.83, 28.85, 
28.87, and 28.89 are redesignated as
§ § 28.120 through 28.124 respectively.



Federal Register /  VoL 54, No. 107 /  Tuesday, June 6, 1989 /  Rules and Regulations 24139

§§ 28.101,28.103,28.105, and 28.107 
[Redesignated as §§ 28.130 dirough 28.133 
respectively]

14. In Subpart G, § § 28.101, 28.103, 
28.105, and 28.107 are redesignated as 
§ § 28.130 through 28.133 respectively.

15. Newly redesignated § 28.133 is 
revised to read as follows:

§ 28.133 Stay proceedings.
(a) If the General Counsel determines 

after an investigation under these rules 
that there are, reasonable grounds to 
believe that a personnel action was 
taken, or is to be taken, as a result of a 
prohibited personnel practice, the 
General Counsel may request any 
member of the Board to order a 
temporary stay of the personnel action 
for a period of not more than 60 days.

(b) Content of request. Each request 
must be signed by the General Counsel 
or his/her representative and must set 
forth:

(1) The names of the parties.
(2) The agency and officials involved.
(3) The nature of the action to be 

stayed.
(4) A concise statement of facts 

justifying the charge that the personnel 
action was or is to be the result of a 
prohibited personnel practice.

(5) The laws or regulations that were 
or will be violated if the stay is not 
issued.

(c) A Board member shall order a 
temporary stay under paragraph (a) of 
this section, unless the member 
determines that such a stay would not 
be appropriate. Unless denied, any 
temporary stay requested shall be 
granted within 3 working days after the 
date of request.

(d) The Board may grant a further 
temporary stay or a permanent stay if 
the Board concurs in the determination 
of the General Counsel and after an 
opportunity for oral or written comment 
by the General Counsel and GAO. A 
permanent stay by the Board is final and 
appealable in accordance with § 28.90.

(e) Additional information and 
vacating a stay. At any time, the Board, 
or a member of the Board, where 
appropriate, may require the General 
Counsel and/or the agency to appear 
and present further information or 
explanation on a request for a stay, to 
file supplemental briefs or memoranda, 
or to supply factual information needed 
by the Board in making a determination 
regarding a stay. A stay may be vacated 
Only by a decision of the full Board.

§§ 28.111 and 28.113 [Redesignated as 
§§ 28.140 arid 28.141 respectively]

16. In Subpart H, § § 28.111 and 28.113 
are redesignated as § § 28.140 and 28.141 
respectively.

§§ 28.117,28.119,28.121,28.123, and 28.125 
[Redesignated as §§ 28.145 through 28.149 
respectively]

17. In Subpart I, §§ 28.117, 28.119, 
28.121, 28.123, and 28.125 are 
redesignated as § § 28.145 through 28.149 
respectively.

18. Subparts A and B of Part 28 are 
revised as follows:

Subpart A— Purpose, General 
Definitions, and Jurisdiction

§ 28.1 Purpose and scope.
(a) The purpose of these rules is to 

establish the procedures to be followed:
(1) By the GAO, in its dealings with 

the Board;
(2) By employees of the GAO or 

applicants for employment by the GAO, 
or by groups or organizations claiming 
to be affected adversely by the 
operations of the GAO personnel 
system;

(3) By employees or organizations 
petitioning for protection of rights or 
extension of benefits granted to them 
under Subchapters III and IV of Chapter 
7 of Title 31, U.S.C.; and

(4) By the Board, in carrying out its 
responsibilities under Subchapters III 
and IV of Chapter 7 of Title 31, U.S.C.

(b) The scope of the Board’s 
operations encompasses the 
investigation and, where necessary, 
adjudication of cases arising under 31 
U.S.C. 753. In addition, the Board has 
authority for oversight of the equal 
employment opportunity program at 
GAO. This includes the review of 
policies and evaluation of operations as 
they relate to EEO objectives and, 
where necessary, the ordering of 
corrective action for violation of or 
inconsistencies with equal employment 
opportunity laws.

(c) The intent of Subchapters III and 
IV of Chapter 7 of Title 31, U.S.C. is to 
provide GAO independence in 
administering its labor and employee 
relations function, while ensuring that 
“GAO employees are entitled to the 
same rights and protection as employees 
in the executive branch” H.R. Rep. No. 
96-494, p. 15 (1980).

(d) In considering any procedural 
matter not specifically addressed in 
these rules, the Board will be guided, but 
not bound, by the Federal Rules of Civil 
Procedure.

§ 28.2 Jurisdiction.
(a) The Board has jurisdiction to hear 

and decide the following actions brought 
by the General Counsel:

(1) Proceedings in which the General 
Counsel seeks to stay a personnel action 
based upon an alleged prohibited

personnel practice that has occurred or 
is about to occur;

(2) Proceedings in which the General 
Counsel seeks corrective action for an 
alleged prohibited personnel practice; 
and

(3) Proceedings in which the General 
Counsel seeks discipline for a GAO 
employee who has allegedly committed 
a prohibited personnel practice or who 
has allegedly engaged in prohibited 
political activity.

(b) The Board has jurisdiction to hear 
any action brought by any person or 
group of persons in the following subject 
areas:

(1) An officer or employee appeal 
involving a removal, suspension for 
more than 14 days, reduction in grade or 
pay, or furlough of not more than 30 
days;

(2) A prohibited personnel practice 
under 31 U.S.C. 732(b)(2);

(3) A decision of an appropriate unit 
of employees for collective bargaining;

(4) An election or certification of a 
collective bargaining representative;

(5) A matter appealable to the Board 
under the labor-management relations 
program under 31 U.S.C. 732(e), 
including an unfair labor practice under 
31 U.S.C. 732(e)(1);

(6) An action involving discrimination 
prohibited under 31 U.S.C. 732(f)(1); and

(7) An issue about GAO personnel 
which the Comptroller General by 
regulation decides the Board shall 
resolve.

(c) Limitations on appellate 
jurisdiction, collective bargaining 
agreements and election of procedures.

(1) Where an employee is covered by 
a collective bargaining agreement which 
provides for an exclusive negotiated 
grievance procedure for actions 
involving discrimination under 5 U.S.C. 
7702, reduction-in-grade or adverse 
actions under either 5 U.S.C. 4303 or 
7512, the employee may raise the matter 
under either the negotiated grievance 
procedure or under the Board’s 
appellate procedures but not both. 
However, selection of the negotiated 
grievance procedure in no manner 
prejudices the right of an employee to 
request the Board to review the final 
decision from the negotiated grievance 
procedure in which prohibited 
discrimination was at issue. Other 
matters which are covered by a 
negotiated grievance procedure under 5 
U.S.C. 7121 may not be appealed to the 
Board.

(2) Election of procedure. Where a 
covered employee has initially elected 
to use an exclusive negotiated grievance 
procedure, he/she may not appeal the 
matter to the Board. This election,
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however, does not prohibit an employee 
from requesting Board review of a 
decision involving discrimination, as 
described in paragraph (c)(1) of this 
section.

§ 28.3 General definitions.
In this part—
"Administrative Judge” means any 

individual designated by the Board to 
preside over a hearing conducted on 
matters within its jurisdiction. An 
administrative judge may be a member 
of the Board, an employee of the Board, 
or any individual qualified by 
experience or training to conduct a 
hearing and is appointed to do so by the 
Board. When a panel of Members or the 
full Board is hearing a case, the Chair 
shall designate one of the members to 
exercise the responsibilities of the 
administrative judge in the proceedings.

“Board” means the General 
Accounting Office Personnel Appeals 
Board as established by 31 U.S.C. 751.

“Charge” means any request filed 
with the PAB General Counsel on any 
matters within the jurisdiction of the 
Board, under the provisions of 
Subchapter IV of Chapter 7 of Title 31, 
United States Code.

“Charging Party” means any person 
filing a charge with the General Counsel 
for investigation.

“Comptroller General” means the 
Comptroller General of the United 
States.

“Days” means calendar days. 
"Exceptions to the Recommended 

Decision” means a request filed by a 
party with the Board that objects to the 
findings and/or conclusions of a 
recommended decision.

“Executive Assistant” means the 
Executive Assistant of the Board.

“GAO” means the General 
Accounting Office.

“General Counsel” means the General 
Counsel of the Board, as provided for 
under 31 U.S.C. 752.

“Initial Decision” means the 
adjudicatory statement of a case that is 
issued by an administrative judge who 
is a member of the Board.

“Person” means an employee or 
applicant for employment, a labor 
organization or die GAO.

“Petition for Review” means any 
request filed with the Board for action to 
be taken on matters within the 
jurisdiction of the Board, under the 
provisions of Subchapter IV of Chapter 7 
of Title 31, United States Code.

"Petitioner” means any person filing a 
petition for review for Board 
consideration.

"Pleading” means a document that 
initiates a cause of action before the 
Board, responds to a cause of action,

amends a cause of action, responds to 
an amended cause of action, requests 
reconsideration of a decision, responds 
to a request for reconsideration, 
requests reconsideration of a 
recommended decision or responds to 
such a request.

“Recommended Decision” means the 
adjudicatory statement of a case that is 
issued by an administrative judge, who 
is not a member of the Board.

“Request for Reconsideration” means 
a request filed with the Board for review 
of an initial decision.

“Solicitor” means the attorney 
appointed by the Board to provide 
advice and assistance to the Board in 
carrying out its adjudicatory functions 
and to otherwise provide assistance as 
directed by the Board.

§ 28.4 Time limits.
(a) To compute the number of days for 

filing under these rules, the first day 
shall be the day after the event from 
which the time period begins to run and 
the last day for filing shall be included 
in the computation. When the last day 
falls on a Saturday, Sunday or federal 
government holiday, then the filing 
deadline will be the next regular federal 
government workday.

(b) The Board may waive the time 
limits in these rules for good cause 
shown.

Subpart B— Procedures

§ 28.8 Informal procedural advice.
(a) Persons may seek informal advice 

on all aspects of the Board’s procedures 
by contacting the Board’s Solicitor or 
General Counsel.

(b) Informal procedural advice will be 
supplied within the limits of available 
time and staff.

§ 28.9 Procedures— general.
(a) The procedures described in this 

subpart are generally applicable to the 
processing of all matters presented for 
consideration by the Boards Where 
special procedures are to be followed, 
they will be prescribed in those 
subsequent subparts to which they are 
particularly applicable.

(b) All pleadings, motions, and 
attachments thereto shall not exceed 60 
pages. The Board may waive this 
limitation for good cause shown. 
Pleadings, motions, and attachments 
thereto filed with the Board shall be on 
standard letter-size paper (8V2 x 11).

§ 28.10 Notice of appeal rights.
(a) The GAO shall be responsible for 

ensuring that employees are routinely 
advised of their appeal rights to the 
Board and that employees, who are the 
object of an adverse or performance-

based action, are, at the time of the 
action, adequately advised of their 
appeal rights to the Board. The notice in 
adverse and performance-based actions 
must be accompanied by proof of 
service.

(b) Notice in adverse and 
performance-based actions shall 
include:

(1) Time limits for appealing to the 
Board and the address of the Board;

(2) A copy of the Board’s regulations; 
and

(3) Notice of the right to 
representation and right to a hearing.

§ 28.11 Filing a charge with the General 
Counsel.

(a) Who may file.
(1) Any GAO employee or applicant 

for employment claiming to be affected 
adversely by GAO action or inaction 
which is within the Board’s jurisdiction 
under Subchapter IV of Chapter 7'of 
Title 31, United States Code.

(2) Non-EEO class actions. One or 
more employees or applicants for 
employment may file a charge as 
representative of a class of employees 
or applicants for employment in any 
matter within the Board’s jurisdiction. 
See § 28.97 for EEO class actions.

(b) When to file.
(1) Charges relating to adverse and 

performance-based actions must be filed 
within 20 days after the effective date of 
the action.

(2) Charges relating to other personnel 
actions must be filed within 20 days - 
after the effective date of the action or 
20 days after the charging party knew or 
should have known of the action.

(3) Charges relating to adverse and 
performance-based actions (paragraph
(b)(1) of this section) and other 
personnel actions (paragraph (b)(2) of 
this section) that also raise an allegation 
of prohibited discrimination must be 
filed in accordance with paragraph
(b)(4) of this section.

(4) Charges relating to discrimination 
complaints shall be filed any time after 
120 days have passed since the filing of 
a formal complaint of discrimination 
with GAO, except that, when GAO has 
issued a final agency decision, the 
charge shall be filed within 20 days from 
receipt by the charging party of the final 
agency decision.

(5) Charges relating to continuing 
violations shall be filed at any time.

(c) How to file. Charges shall be filed 
at the Office of the General Counsel 
(Academy Building, 717 Fifth Street, 
NW., Washington, DC) or by mail 
addressed to the General Counsel, 
Personnel Appeals Board, Academy 
Building, General Accounting Office,
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Washington, DC 20548. When filed by 
mail, the postmark shall be the date of 
filing for all submissions to the General 
Counsel.

(d) What to file. The charging party 
shall include in any charge the following 
information:

(1) Name of the charging party or a 
clear description of the group or class of 
persons on whose behalf the charge is 
being filed:

(2) The names and titles of persons, if 
any, responsible for actions the charging 
party wishes to have the General 
Counsel review;

(3) The actions complained about, 
including dates, reasons given, and 
internal appeals taken;

(4) The charging party’s reasons for 
believing the actions to be improper;

(5) Remedies sought by the charging 
party;

(6) Name and address of the 
representative, if any, who will act for 
the charging party in any further stages 
of the matter; and

(7) Signature of the charging party or 
the charging party’s representative.

(e) The General Counsel shall not 
represent a petitioner when the only 
issue is attorney fees. When attorney 
fees are the only issue raised in a charge 
to the General Counsel, the General 
Counsel shall transmit the charge to the 
Board for processing under § § 28.18 
through 28.88 as a petition for review.

§28.12 General Counsel procedures.
(a) The General Counsel shall serve 

on the agency a copy of the charge, 
investigate the matters raised in a 
charge, refine the issues where 
appropriate, and attempt to settle all 
matters at issue.

(b) The General Counsel’s 
investigation may include gathering 
information from GAO and interviewing 
and taking statements from witnesses. 
Employees of GAO who are requested 
by the General Counsel to participate in 
any investigation under these Rules 
shall be on official time.

(c) Following the investigation, the 
General Counsel shall provide the 
charging party with a Right to Appeal 
Letter. Accompanying this letter will be 
a statement of the General Counsel 
advising the charging party of the results 
of the investigation. This statement of 
the General Counsel is not subject to 
discovery and may not be introduced 
into evidence before the Board.

(d) If, following the investigation, the 
General Counsel determines that there 
are not reasonable grounds to believe 
that the charging party’s rights under 
Subchapter IV of Chapter 7 of Title 31, 
United States Code, have been violated, 
then the General Counsel shall not

represent the charging party. If the 
General Counsel determines that there 
are reasonable grounds to believe that 
the charging party’s rights under 
Subchapter IV of Chapter 7 of Title 31, 
United States Code, have been violated, 
then the General Counsel shall represent 
the charging party, unless the charging 
party elects not to be represented by the 
General Counsel. Any charging party 
may represent himself/herself or obtain 
other representation.

(e) When the charging party elects to 
be represented by the General Counsel, 
the General Counsel is to direct the 
representation in the charging party’s 
case. The charging party may also retain 
a private representative in such cases. 
However, the role of a private 
representative is limited to assisting the 
General Counsel as the General Counsel 
determines to be appropriate.

(f) When the General Counsel is not 
participating in a case, the General 
Counsel may request permission to 
intervene with regard to any issue in 
which the General Counsel finds a 
significant public interest with respect 
to the preservation of the merit system.

Hearing Procedures for Cases Before the 
Board—General

§ 28.15 Scope and policy.
The rules in this subpart apply to 

actions brought by any person, except 
as otherwise provided in § 28.17. These 
rules also apply to actions brought by 
the General Counsel, except as 
otherwise provided in Subpart G. It is 
the policy of the Board that these rules 
shall be applied in a manner which 
expedites the processing of each case, 
but with due regard to the rights of all 
parties.

§ 28.16 Revocation, amendment or waiver 
of rules.

(a) The Board may revoke or amend 
these regulations by publishing 
proposed changes within GAO and 
providing for a comment period of not 
less than 30 days. Following the 
comment period, any changes to the 
rules are final once they are published 
in the Federal Register. Notice of 
publication in the Federal Register must 
be published throughout GAO.

(b) An administrative judge or the 
Board may waive a Board regulation in 
any case for good cause shown if 
application of the regulation is not 
required by statute.

§ 28.17 Internal appeals of Board 
employees.

(a) The provisions of the GAO 
Personnel Act, its implementing 
regulations, and the Board’s procedural 
rules apply in the same manner to

employees of the Board as they do to 
other GAO employees, with the 
following exceptions.

(1) The General Counsel has no cause 
of action in his/her own employment 
matters except for the statutory bases 
such as prohibited discrimination and 
prohibited personnel practices, as 
described at 31 U.S.C. 732 (b)(2) and
(f)(1).

(2) When an employee of the Board 
has an EEO complaint, Ihe employee 
shall consult either with the Solicitor or 
with the General Counsel and seek 
advice on filing an EEO complaint. If the 
matter cannot be resolved within 10 
days, the Solicitor or General Counsel 
shall notify the employee of his/her right 
to file an EEO complaint. The employee 
shall have 20 days from receipt of this 
notice to file an EEO complaint with the 
General Counsel. Upon receipt of an 
EEO complaint, the General Counsel 
shall arrange for processing in 
accordance with paragraph (b) of this 
section.

(3) When an employee of the Board 
has any other issue that would be 
subject to the Board’s jurisdiction, the 
employee shall file a charge with the 
General Counsel and the General 
Counsel shall arrange for processing in 
accordance with paragraph (b) of this 
section.

(b) The responsibilities and functions 
of the Board’s General Counsel will be 
assumed by an attorney who is not a 
current or former employee of the Board 
or the GAO. The services of that 
attorney, who shall be knowledgeable in 
federal personnel matters, will be paid 
for by the Board. The attorney will be 
selected by an impartial body as 
described below.

(1) If agreed to by the Special Counsel 
of the Merit Systems Protection Board 
(MSPB) (or the EEOC, as appropriate), 
that body will appoint and detail a 
person from among its attorneys to 
perform the functions of the General 
Counsel.

(2) If die MSPB Special Counsel (or 
the EEOC) does not agree to such a 
procedure, an appointment of an 
attorney will be sought from the Federal 
Mediation and Conciliation Service 
(FMCS).

(3) In any event, whatever person is 
so appointed, he/she will possess all of 
the powers and authority possessed by 
the General Counsel in employee appeal 
cases.

(c) The adjudication responsibilities 
and functions of the Board will be 
assumed by a person who is not a 
current or former employee of the Board 
or the GAO. The services of that person, 
who shall be knowledgeable in federal
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personnel matters, will be paid for by 
the Board. The person will be selected 
by an impartial body as described 
below.

(1) If agreed to by the MSPB (or the 
EEOC, as appropriate), that body will 
appoint and detail one of its 
administrative law judges or 
administrative judges to perform the 
Board’s adjudicative functions.

(2) If the MSPB (or the EEOC) does not 
agree to such a procedure, an 
appointment of an arbitrator will be 
sought from the FMCS.

(3) In any event, whatever person is 
so appointed, he/she will possess all of 
the powers and authority possessed by 
the Board in employee appeals cases.
The decision of the administrative law 
judge, administrative judge, or arbitrator 
shall be a final decision of the Board, in 
the same manner as if rendered by the 
Board under 4 CFR 28.86(e). Judicial 
review of the decision may be pursuant 
to 4 CFR 28.88.

(d) Any employee of the Board who 
believes that he/she is aggrieved by any 
personnel matter that is not reviewable 
by the Board under 31 U.S.C. 753(a) may 
file a grievance as follows:

(1) Informal Step. The employee must 
discuss the complained of incident with 
his/her supervisor as soon as possible 
after the complained of incident.

(2) Step i .  If the supervisor is unable 
to resolve the matter informally to the 
satisfaction of the employee, then the 
employee may file a formal grievance 
with the supervisor. The formal 
grievance must be filed by the employee 
with the supervisor within 20 days after 
the complained of incident. The 
supervisor must respond to the 
employee in writing within 10 days.

(3) Step 2.
(i) If the employee is not satisfied with 

the supervisor’s response, the employee 
has 10 days in which to apppeal to the 
Chair. In this appeal, the employee must 
forward to the Chair the formal 
grievance, the supervisor’s response and 
a brief statement from the employee 
explaining why the supervisor’s 
response is not satisfactory.

(ii) The Chair or another member 
designated by the Chair, shall meet with 
the employee and discuss the matter of 
concern within 10 days after receipt of 
the step 2 appeal. The Chair or designee 
shall issue a written resolution of the 
grievance.

(4) Step 3. Within 10 days after receipt 
of the Chair’s resolution or within 60 
days after initiating step 2, whichever 
occurs first, the employee may request 
that the full Board review the grievance. 
The decision of the full Board is the final 
decision in the matter.

§28.18 Filing a petition for review and 
request for hearing with the Board.

(a) Who may file. Any GAO employee 
or applicant for employment, who has 
received a Right to Appeal Letter from 
the General Counsel and who is 
claiming to be affected adversely by a 
GAO action or inaction which is within 
the Board’s jurisdiction under 
Subchapter IV of Chapter 7 of Title 31, 
United States Code, may file a petition 
for review.

(b) When to file. Petitions for review 
must be filed within 20 days after 
receipt by the charging party of the 
Right to Appeal Letter frpm the General 
Counsel.

(c) How to file. Petitions shall be filed 
as follows: by hand delivery at the 
Office of the Board (Academy Building, 
717 Fifth Street, NW., Washington, DC) 
or by mail to the Personnel Appeals 
Board, Academy Building, General 
Accounting Office, Washington, DC 
20548. When filed by mail, the postmark 
shall be the exclusive date of filing for 
aU submissions to the Board.

(d) What to file. The petition for 
review shall include the following 
information:

(1) Name of the petitioner, or a clear 
description of the group or class of 
persons on whose behalf the petition is 
being filed;

(2) The names and titles of persons, if 
any, responsible for actions the 
petitioner wishes to have the Board 
review;

(3) The actions being complained 
about, including dates, reasons given, 
and internal appeals taken;

(4) Petitioner’s reasons for believing 
the actions to be improper;

(5) Remedies sought by the petitioner;
(6) Name and address of the 

representative, if any, who will act for 
the petitioner in any further stages of the 
matter;

(7) Whether a hearing is requested; 
and

(8) Signature of the petitioner or 
petitioner’s representative.

(e) Failure to raise a claim or defense 
in the petition for review shall not bar 
its submission later unless to do so 
would prejudice the rights of the other 
parties and unduly delay the 
proceedings.

(f) Right to hearing. In an unfair labor 
practice proceeding there will be a 
hearing conducted by the administrative 
judge. In all other proceedings, the 
employee/petitioner has a right to a 
hearing or may request a determination 
based on the record. A request by GAO 
for a hearing may be granted at the 
discretion of the administrative judge. A 
denial of such a request shall state the 
basis for the denial.

(g) Non-EEO class actions. One or 
more employees may file a petition for 
review as representatives of a class of 
employees in any matter within the 
Board’s jurisdiction. For the purpose of 
determining whether it is appropriate to 
treat an appeal as a class action, the 
administrative judge will be guided, but 
not controlled, by the applicable 
provisions of the Federal Rules of Civil 
Procedure. See § 28.97 for EEO class 
actions.

§ 28.19 Content of GAO response.
(a) Within 20 days after receiving a 

copy of a petition for review, the GAO 
shall file a response containing at least 
the following:

(1) A statement of GAO’s position on 
each of the issues raised by the 
petitioner, including admissions, denials 
or explanations of each allegation made 
in the petition and any other defenses to 
the petition.

(2) Designation of, and signature by, 
the GAO representative authorized to 
act for the GAO in the matter.

(b) Failure to raise a claim or defense 
in the response shall not bar its 
submission later unless to do so would 
prejudice the rights of the other parties 
and unduly delay the proceedings.

§ 28.20 Number of pleadings, service, and 
response.

(a) Number. One original and seven 
copies of all pleadings, including the 
petition for review, and amendments to 
the petition, the response to the petition 
for review and amendments to the 
response, the request for 
reconsideration or the response to a 
request for reconsideration, must be 
filed with the Board.

(b) Service—(1) Service by  the Board. 
The Board will serve copies of a petition 
for review upon the parties to the 
proceeding by mail. The Board will 
attach a service list indicating the names 
and addresses of the parties to the 
proceeding or their designated 
representatives. The Board will not 
serve copies of any pleadings, motions, 
or other submissions by the parties after 
the initial petition for review.

(2) Service by  the parties. The parties 
shall serve on each other one copy of all 
pleadings other than the initial petition 
for review. Service shall be made by 
mailing or by delivering personally a 
copy of the pleading to each party on the 
service list previously provided by the 
Board. Each pleading must be 
accompanied by a certificate of service 
specifying how and when service was 
made. It shall be the duty of all parties 
to notify the Board and one another in
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writing of any changes in the names or 
addresses on the service list.

(c) Time lim itations fo r  response to 
pleadings. Unless otherwise specified by 
the administrative judge or this Subpart, 
a party shall have 20 days from receipt 
to respond to a pleading served by 
another party.

(d) Size lim itations. Size limitations 
are set forth at § 28.9(b).

§ 28.21 Prehearing procedures and 
motions practice.

(a) Amendments to petitions. The 
Board, at its discretion, may allow 
amendments to a petition for review as 
long as all persons who are parties to 
the proceeding have adequate notice to 
prepare for the new allegations and if to 
do so would not prejudice the rights of 
the other parties and unduly delay the 
proceedings.

(b) M otions practice. When an action 
is before an administrative judge, 
motions of the parties shall be filed with 
the administrative judge and shall be in 
writing except for oral motions made 
during the hearing. An original and 3 
copies of written motions shall be filed 
with the administrative judge. When an 
action is before the Board, an original 
and 7 copies of any motion shall be filed 
with the Board. Copies shall be served 
simultaneously upon the other parties to 
the proceeding. An original and 3 copies 
of responses in opposition to written 
motions must be filed with the 
administrative judge, or if the action is 
before the Board an original and 7 
copies must be filed with the Board, and 
served simultaneously upon the other 
parties to the proceeding within 20 days 
of receipt of the motion, unless the 
administrative judge requires a shorter 
response time. All written motions and 
responses thereto shall include a 
proposed order, where applicable. A 
certificate of service will be filed with 
all motions and responses thereto 
showing service by mail or personal 
delivery of the motion to the other 
parties. Additional responses to the 
motion or to the response to the motion 
by either party may be filed only with 
the approval of the administrative judge. 
Motions for extension of time will be 
granted only for good cause shown.

(c) Order fo r  a  hearing. The 
administrative judge shall order a 
hearing or deny a request for a hearing 
in accordance with § 28.18(f). The 
administrative judge may, at his/her 
own initiative, order a hearing. When 
there is no hearing, the administrative 
judge may issue a decision and order 
based upon the written submissions of 
the parties. The administrative judge 
may allow oral argument at his/her 
discretion.
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(d) G eneral Counsel Settlement.
Where the General Counsel under 
§ 28.12(a) transmits a settlement, which 
has been agreed to by the parties, the 
settlement agreement shall be the final 
disposition of the case.

§ 28.22 Administrative Judges.
(a) E xercise o f  authority. 

Administrative judges may exercise 
authority as provided in paragraph (b) of 
this section upon their own initiative or 
upon the motion of a party, as 
appropriate.

(b) Authority. Administrative judges 
shall conduct fair and impartial hearings 
and take all necessary action to avoid 
delay in the disposition of all 
proceedings. They shall have all powers 
necessary to that end unless otherwise 
limited by law, including, but not limited 
to, the authority to:

(1) Administer oaths and affirmations;
(2) Issue subpoenas in accordance 

with § 28.46;
(3) Rule upon offers of proof and 

receive relevant evidence;
(4) Rule upon discovery issues as 

appropriate under §§ 28.42 through 
28.45;

(5) Convene a hearing as appropriate, 
regulate the course of the hearing, 
maintain decorum and exclude from the 
hiearing any disruptive persons;

(6) Exclude from the hearing any 
witness whose later testimony might be 
colored by testimony of other witnesses 
or any persons whose presence might 
have a chilling effect on a testifying 
witness;

(7) Rule on all motions, witness and 
exhibit lists and proposed findings;

(8) Require the filing of memoranda of 
law and the presentation of oral 
argument with respect to any question 
of law;

(9) Order the production of evidence 
and the appearance of witnesses whose 
testimony would be relevant, material 
and nonrepetitious;

(10) Impose sanctions as provided 
under § 28.24 of this part;

(11) Hold prehearing conferences for 
the settlement and simplification of 
issues; and

(12) File recommended or initial 
decisions, as appropriate.

§ 28.23 Disqualification of Administrative 
Judges.

(a) In the event that an administrative 
judge considers himself/herself 
disqualified, he/she shall withdraw from 
the case, stating on the record the 
reasons therefor, and shall immediately 
notify the Board of the withdrawal.

(b) Any party may file a motion 
requesting the administrative judge to 
withdraw on the basis of personal bias
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or other disqualification and specifically 
setting forth the reasons for the request. 
This motion shall be filed as soon as the 
party has reason to believe there is a 
basis for disqualification.

(c) The administrative judge shall rule 
on the motion. If the motion is denied, 
the party requesting withdrawal may 
request certification of the issue to the 
Board as an interlocutory appeal under 
§ § 28.80 through 28.82. Failure of the 
party to request certification shall be 
considered a waiver of the request for 
withdrawal.

§ 28.24 Sanctions.
The administrative judge may impose 

sanctions upon the parties as necessary 
to serve the ends of justice, including 
but not limited to the instances set forth 
in this section.

(a) Failure to com ply with an order. 
When a party fails to comply with an 
order, including an order for taking a 
deposition, the production of evidence 
within the party’s control, a request for 
admission, and/or production of 
witnesses, the administrative judge may:

(1) Draw an inference in favor of the 
requesting party on the issue related to 
the information sought.

(2) Prohibit the party failing to comply 
with such order from introducing 
evidence concerning, or otherwise 
relying upon, testimony relating to the 
information sought.

(3) Permit the requesting party to 
introduce secondary evidence 
concerning the information sought.

(4) Strike any part of the pleadings or 
other submissions of the party failing to 
comply with such request.

(b) Failure to prosecute or defend. If a 
party fails to prosecute or defend an 
appeal, the administrative judge may 
dismiss the action with prejudice or rule 
for the petitioner.

(c) Failure to m ake tim ely filing. The 
administrative judge may refuse to 
consider any motion or other action 
which is not filed in a timely fashion in 
compliance with this subpart.

Parties, Practitioners, and Witnesses

§ 28.25 Representation.
(a) All parties to an appeal may be 

represented in any matter relating to the 
appeal. The parties shall designate their 
representatives, if any, in the petition for 
review or responsive pleading. Any 
subsequent changes in representation 
shall also be in writing and submitted to 
the administrative judge.

(b) A party may choose any 
representative so long as the person is 
willing and available to serve. However, 
the other party or parties may challenge 
the representative on the grounds of
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conflict of interest or conflict of position. 
This challenge must be made by motion 
to the administrative judge within 10 
days after receipt of the notice of 
designation, and shall be ruled upon by 
the administrative judge prior to any 
further proceedings in the case. These 
procedures apply equally to original and 
subsequent designations of 
representatives. In the event the 
selected representative is disqualified, 
the party affected shall be given a 
reasonable time to obtain another 
representative.

(c) The administrative judge, on his/ 
her own motion, may disqualify a 
party’s representative on the grounds 
described in paragraph (b) of this 
section.

§ 28.26 Witness fees.
The costs involved in the appearance 

of witnesses in any Board proceeding . 
shall be allocated as follows:

(a) Persons employed by the GAO 
shall, upon request by the 
administrative judge to GAO, be made 
available to participate in the hearing 
and shall be in official duty status for 
this purpose and shall not receive 
witness fees. Payment of travel and per 
diem expenses shall be governed by 
applicable laws and regulations.

(b) Employees of other federal 
agencies called to testify at a Board 
proceeding shall, at the request of the 
administrative judge and with the 
approval of the employing agency, be in 
official duty status during any period of 
absence from normal duties caused by 
their testimony, and shall not receive 
witness fees. Payment of travel and per 
diem expenses shall be governed by 
applicable laws and regulations. In the 
event that the employing agency refuses 
the request to release the employee- 
witness in an official duty status, the 
employee-witness may be paid a 
witness fee in accordance with 
paragraph (d) of this section.

(c) When the General Counsel is the 
petitioner or is representing the 
petitioner, the General Counsel shall 
pay witness fees and arrange for travel 
and per diem expenses consistent with 
applicable law and regulation.

(d) Witnesses who are not covered by 
paragraphs (a), (b) or (c) of this section 
are entitled to the same witness fees as 
those paid to subpoenaed witnesses 
under 28 U.S.C. 1821. The fees, in the 
first instance, shall be paid by the party 
requesting their appearance, subject to a 
subsequent decision otherwise m 
accordance with § 28.89. Such fees shall 
be tendered to the witness at the time 
the subpoena is served, or, when the 
witness appears voluntarily, at the time 
of appearance. A federal agency or

corporation is not required to tender 
witness fees in advance. Payment of 
travel and per diem expenses shall be 
governed by applicable law and 
regulation.

§ 28.27 Intervenors.
(a) Intervenors are persons who are 

allowed to participate in a proceeding 
because the proceeding, or its outcome, 
may affect their rights or duties. A 
request to intervene may be made by 
motion to the administrative judge under 
paragraph (c) of this section.

(b) Any person may, by motion, 
request the administrative judge for 
permission to intervene. The motion 
shall state the reasons why the person 
should be permitted to intervene.

(c) A motion for permission to 
intervene will be granted where a 
determination is made by the 
administrative judge or Board that the 
requestor will be affected directly by the 
outcome of the proceeding, including 
any person alleged to have committed a 
prohibited personnel practice under 5 
U.S.C. 2302(b). Denial of a motion for 
intervention may be appealed to the 
Board.

(d) Intervenors who are granted 
permission to intervene will be 
considered full parties to the hearing 
and will have the same rights and duties 
as a party with two exceptions:

(1) Intervenors will not have an 
independent right to a hearing.

(2) Intervenors may participate in 
Board proceedings only on the issues 
affecting them, as determined by the 
administrative judge or Board.

§ 28.28 Substitution.
(a) If a petitioner dies oris otherwise 

unable to pursue the appeal, the action 
shall be completed upon substitution of 
proper parties or by the representative 
of the original party. Substitution will 
not be permitted where the interests of 
the original party have terminated 
because of death or other disability.

(b) A motion for substitution shall be 
filed by the representative or proper 
party within 90 days after the death of 
the petitioner or other disabling event.

§ 28.29 Consolidation or joinder.
(a) Explanation. (1) Consolidation may 

occur where two or more parties have 
cases which should be united because 
they contain identical or similar issues 
or in such other circumstances as justice 
requires.

(2) Joinder may occur where one 
person has two or more appeals pending 
and they should be united for 
consideration. For example, a single 
appellant who has one appeal pending 
challenging a 30-day suspension and

another appeal pending challenging a 
subsequent dismissal might have the 
cases joined.

(b) Action by  adm inistrative judge. An 
administrative judge may consolidate or 
join cases on his/her own initiative or 
on the motion of a party if to do so 
would expedite processing of the cases 
and not adversely affect the interests of 
the parties.
Discovery

§ 28.40 Statement of purpose.
Proceedings before the Board shall be 

conducted as expeditiously as possible 
with due regard to the rights of the 
parties. Discovery is designed to enable 
a party to obtain relevant information 
needed for presentation of the party’s 
case. These regulations are intended to 
provide a simple method of discovery. 
They will be interpreted and applied so 
as to avoid delay and to facilitate 
adjudication of the case. The parties are 
expected to initiate and complete 
needed discovery with a minimum 
amount of Board intervention.

§28.41 Explanation, scope, and methods.
(a) Explanation. Discovery is the 

process apart from the hearing whereby 
a party may obtain relevant information 
from another person, including a party, 
which has not otherwise been provided. 
Relevant information includes 
information which appears reasonably 
calculated to lead to the discovery of 
admissible evidence. This information is 
obtained for the purpose of assisting the 
parties in developing, preparing, and 
presenting their cases. The Federal 
Rules of Civil Procedure may be used as 
a general guide for discovery practices 
in proceedings before the Board, except 
as to matters specifically covered by 
these regulations. The Federal Rules of 
Civil Procedure shall be interpreted as 
instructive rather than controlling in any 
event.

(b) Scope. Any person may be 
examined pursuant to paragraph (c) of 
this section regarding any nonprivileged 
matter which is relevant to the issue 
under appeal including the existence, 
description, nature, custody, condition, 
and location of documents or other 
tangible things and the identity and 
location of persons having knowledge of 
relevant facts. The information sought 
must appear reasonably calculated to 
lead to the discovery of admissible 
evidence.

(c) M ethods. Discovery may be 
obtained by one or more of the methods 
provided under the Federal Rules of 
Civil Procedure, including: written 
interrogatories, depositions, production 
of documents or things for inspection or
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copying, and requests for admission 
addressed to parties.

§ 28.42 Voluntary discovery and 
protective orders.

(a) Discovery from a party. A party 
seeking discovery from another party 
shall initiate the process by serving a 
request for discovery on the other party. 
The request for discovery shall conform 
to the following requirement:

(1) It shall state the time limit for 
responding, as prescribed in paragraph
(d) of this section.

(2) In the case of a request for 
deposition of a party, reasonable notice 
in writing shall be given to every party 
to the action. The notice shall:

(i) Specify the time and place of the 
taking of the deposition, and

(ii) Be served on the person to be 
deposed.

(3) When a request for discovery is 
directed to an officer or employee of 
GAO, the agency shall make the officer 
or employee available on official time 
for the purpose of responding to the 
request and shall assist the officer or 
employee as necessary in providing 
relevant information that is available to 
thé agency. For purposes of discovery 
under these regulations, a party includes 
an intervenor.

(b) Discovery from a nonparty. Parties 
are encouraged to attempt to obtain 
voluntary discovery from nonparties 
whenever possible. A party seeking 
discovery from a nonparty may initiate 
the process by serving a request for 
discovery on the nonparty and on all 
other parties to the proceeding.

(c) Responses to discovery requests.
(1) A party shall answer a discovery 

request within the time provided by 
paragraph (d)(2) of this section either by 
furnishing to the requesting party the 
information or testimony requested or 
agreeing to make deponents available to 
testify within a reasonable time or by 
stating an objection to the particular 
request and the reasons for objection or 
by requesting a protective order.

(2) Upon the failure or refusal of a 
party to respond in full to a discovery 
request, the requesting party may file 
with the administrative judge a motion 
to compel in accordance with
§ 28.42(d)(4). A copy of the motion shall 
be served on the other party and on any 
nonparty from whom the discovery was 
sought. The motion shall be 
accompanied by:

(i) A copy of the original request 
served on the other party and a 
statement showing the relevancy and 
materiality of the information sought.

(ii) A copy of the objections to 
discovery or, where appropriate, a

verified statement that no response has 
been received.

(3) The other party and any other 
nonparty from whom discovery was 
sought shall respond to the motion to 
compel within the time limits set forth in
(d)(4) of this section.

(d) Time lim its. (1) Requests for 
discovery shall be served within 30 days 
after the service list is issued by the 
Board to all parties.

(2) A party or nonparty shall respond 
to a discovery request within 20 days 
after service on the party or nonparty of 
the request. Any discovery requests 
following the initial request shall be 
served within 10 days of the date of 
service of the prior response, unless 
otherwise directed. Deposition 
witnesses shall give their testimony at 
the time and place stated in the notice of 
deposition-taking or in the subpoena, 
unless otherwise agreed to by the 
parties.

(3) In responding to a discovery 
request, a party or nonparty shall 
respond as fully as possible, except to 
the extent that the party or nonparty 
objects to the discovery or requests a 
protective order. Any objection or 
request for protective order shall be 
filed within the time limits set forth in 
paragraph (d)(2) of this section. Any 
objection shall be addressed to the party 
requesting discovery and shall state the 
particular grounds for the objection. Any 
request for protective order shall state 
the grounds for the protective order and 
shall be served on the administrative 
judge and any other party and nonparty 
to the action. The administrative judge 
shall rule on the request for protective 
order.

(4) Motions for an order compelling 
discovery shall be filed with the 
administrative judge within 10 days of 
filing of objections or within 10 days of 
the expiration of the time limits for 
response when no response or an 
alleged inadequate response is received. 
Opposition to a motion to compel must 
be filed with the administrative judge 
within 10 days of the date of service of 
the motion.

(5) Discovery shall be completed by 
the time designated by the 
administrative judge, but no later than 
65 days after the filing of the appeal. A 
later date may be set by the 
administrative judge after due 
consideration of the particular situation 
including the dates set for hearing and 
closing of the case record.

(6) The time limits prescribed in this 
section may be altered by the 
administrative judge for good cause 
shown.

§ 28.43 Compelling discovery.

(a) M otion fo r  an order com pelling 
discovery. Motions for orders 
compelling discovery shall be submitted 
to the administrative judge as set forth 
at § 28.42(c)(2) and (d)(4) above.

(b) Content o f order. Any order issued 
may include, where appropriate:

(1) Provision for notice to the person 
to be deposed as to the time and place 
of such deposition.

(2) Such conditions or limitations 
concerning the conduct or scope of the 
proceedings or the subject matter as 
may be necessary to prevent undue 
delay or to protect any party or 
deponent from undue expense, 
embarrassment or oppression.

(3) Limitations upon the time for 
conducting depositions, answering 
written interrogatories, or producing 
documentary evidence.

(4) Other restrictions upon the 
discovery process as determined by the 
administrative judge.

(c) Failure to comply with an order 
compelling discovery may subject the 
noncomplying party to sanctions under 
§ 28.24. Failure to comply with an order 
compelling discovery may subject a 
noncomplying nonparty to enforcement 
proceedings under § 28.50.

§ 28.44 Taking of depositions.

Depositions may be taken before any 
person not interested in the outcome of 
the proceedings who is authorized by 
law to administer oaths.

§ 28.45 Admissions of fact and 
genuineness of documents.

(a) Any party may be served with 
requests for the admission of the 
genuineness of any relevant documents 
identified within the request or the truth 
of any relevant matters of fact or 
application of law to the facts as set 
forth in the request.

(b) Within the time period prescribed 
by § 28.42(d)(2), the party on whom the 
request is served must submit to the 
requesting party:

(1) A sworn statement specifically 
denying, admitting, or expressing a lack 
of knowledge after making reasonable 
inquiry regarding the specific matters on 
which an admission is requested; and/or

(2) An objection to a request fòr thè 
admission of the genuineness of any 
relevant document may be filed, in 
whole or in a part, on the grounds that 
the matters contained therein are 
privileged, irrelevant, or otherwise 
improper.

(c) Upon a failure or refusal of a party 
to respond or object to a request for 
admissions within the prescribed time
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period, the request shall be deemed 
admitted.

Subpoenas

§ 28.46 Motion for subpoena.
(a) Authority to issue subpoenas. Any 

member of the Board may issue 
subpoenas requiring the attendance and 
testimony of witnesses and the 
production of documentary or other 
evidence from any place in the United 
States or any territory or possession 
thereof, the Commonwealth of Puerto 
Rico, or the District of Columbia; and 
order the taking of depositions and 
order responses to written 
interrogatories.

(b) Motion. A motion for the issuance 
of a subpoena requiring the attendance 
and testimony of witnesses or the 
production of documents or other 
evidence under § 28.46(a) shall be 
submitted to the administrative judge.

(c) Forms and showing. Motions for 
subpoenas shall be submitted in writing 
to the administrative judge and shall 
specify with particularity the books, 
papers, or testimony desired and shall 
be supported by a showing of general 
relevance and reasonable scope and a 
statement of the facts expected to be 
proven thereby.

(d) Rulings. Where the administrative 
judge is not a Board member, the motion 
shall be referred with a recommendation 
for decision to a Board member. The 
Board member shall promptly rule on 
the request. Where the administrative 
judge is a Board member, he/she shall 
rule directly on the request.

§ 28.47 Motion to quash.
Any person against whom a subpoena 

is directed may file a motion to quash or 
limit the subpoena setting forth the 
reasons why the subpoena should not be 
complied with or why it should be 
limited in scope. This motion shall be 
filed with the administrative judge 
within 20 days after service erf the 
subpoena.

§ 28.48 Service.
Service of a subpoena may be made 

by a United States Marshal or Deputy 
Marshal or by any person who is over 18 
years of age.

§ 28.49 Return of service.
When service of a subpoena is 

effected by a person other than a United 
States Marshal or Deputy Marshal, that 
person shall certify on the return of 
service that the prescribed fees have 
been tendered or provided for and that 
service Was made either:

(1) In person,
(2) By registered or certified mail, or

(3) By delivery to a responsible person 
(named) at the residence or place of 
business (as appropriate) of the person 
to be served.

§ 28.50 Enforcement

If a person has been served with a 
Board subpoena but fails or refuses to 
comply with its terms, the party seeking 
compliance may file a written motion for 
enforcement with the administrative 
judge or make an oral motion for 
enforcement while on record at a 
hearing. The party shall present the 
return of service and, except where the 
witness was required to appear before 
the administrative judge, shall submit 
affidavit evidence of the failure or 
refusal to obey the subpoena. The Board 
may then request the appropriate United 
States district court to enforce the 
subpoena.

Hearings

§28.55 Scheduling the hearing. -

The notice of initial hearing shall fix 
the date, time and place of hearing.
GAO, upon request of the administrative 
judge, shall provide appropriate hearing 
space. Motions for postponement by 
either party shall be made in writing and 
accompanied by an affidavit setting 
forth the reasons for the request and 
shall be granted only upon a showing of 
good cause. When the parties agree on 
postponement, motions may be made 
orally and shall be granted only upon a 
showing of good cause.

§ 28.56 Hearing procedures, conduct, and 
copies of exhibits.

(a) The Board may designate one or 
more administrative judges to conduct 
hearings on appropriate matters.

(b) The hearing will be conducted as 
an administrative proceeding and, 
ordinarily, the rules of evidence will not 
be strictly followed.

(c) Parties will be expected to present 
their cases in a concise manner limiting 
the testimony of witnesses and 
submission of documents to relevant 
matters.

(d) Any party to a hearing offering 
exhibits into the record shall submit two 
copies of all such exhibits to the 
administrative judge, plus one copy for 
each opposing party that is separately 
represented.

(e) Each party to a proceeding shall be 
responsible for bringing the proper 
number of copies of an exhibit to the 
hearing.

(f) Multipage exhibits shall be 
paginated in the lower right hand comer 
and the first page shall indicate the total 
number of pages in the exhibit.

§ 28.57 Public hearings.
(a) Hearings shall be open to the 

public. However, the administrative 
judge, at his or her discretion, may order 
a hearing or any part thereof closed, 
where to do so would be in the best 
interests of the petitioner, a witness, the 
public, or other affected persons. Any 
order closing the hearing shall set forth 
the reasons for the administrative 
judge’s decision. Any objections thereto 
shall be made a part of the record.

(b) Regardless of whether a hearing is 
open or closed, the GAO technical 
representative, who is not expected to 
testify, the GAO representative, the 
petitioner and the petitioner’s 
representative each has a right to be 
present at the hearing.

§ 28.58 Transcript.
(a) Preparation. A verbatim record 

made under supervision of the * 
administrative judge shall be kept of 
every hearing and shall be the sole 
official record of the proceeding. Upon 
request, a copy of a transcript of the 
hearing shall be made available to each 
party. Additional copies of the transcript 
shall be made available to a party upon 
payment of costs. Exceptions to the 
payment requirement may be granted 
for good cause shown. Motions for an 
exception shall be made in writing and 
accompanied, by an affidavit setting 
forth the reasons for the request and 
shall be granted upon a showing of good 
cause. Requests for copies of transcripts 
shall be directed to the executive 
assistant. The executive assistant may, 
by agreement with the person making 
the request, make arrangements with the 
official hearing reporter for required 
services to be charged to the requester.^

(b) Corrections. Corrections to the 
official transcript will be permitted. 
Motions for correction must be 
submitted within 30̂ days of the receipt 
of the transcript. Corrections of the 
official transcript will be permitted only 
when errors of substance are involved 
and only upon approval of the 
administrative judge. The administrative 
judge may make changes at any time 
with notice to the parties.

§ 28.59 Official record.
The transcript of testimony and 

exhibits, together with all papers and 
motions filed in the proceedings, shall 
constitute the exclusive and official 
record.

§28.60 Briefs.
(a) Length. Principal briefs shall not 

exceed 60 pages and reply briefs 30 
pages, exclusive of tables and pages 
limited only to quotations of statutes,
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rules, and the like. Motions to file 
extended briefs shall be granted only for 
good cause shown.

(b) Format. Every brief must be easily 
readable. Pages must be 8 Vfe x 11 inches 
with margins at least one inch on all 
sides. Typewritten briefs must have 
double spacing between each fine of 
text, except for quoted texts which may 
be single spaced.

(c) Number of copies. An original and 
3 copies of briefs shall be filed with the 
administrative judge and one copy 
served on each party separately. When 
an action is before the Board, an original 
and seven copies of each brief must be 
filed with the Board and one copy 
served on each party separately 
represented.

§ 28.61 Burden and degree of proof.
(a) In appealable actions, as defined 

by 5 U.S.C. 7701(a), agency action must 
be sustained by the Board if:

(1) It is a performance-based action 
and is supported by substantial 
evidence; or

(2) It is brought under any other 
provision of law, rule, or regulation as 
defined by 5 U.S.C. 7701(a) and is 
supported by a preponderance of 
evidence.

(b) Notwithstanding paragraph (a) of 
this section, the agency’s decision may 
not be sustained if the petitioner:

(1) Shows harmful error in the 
application of the agency’s procedures 
in arriving at such decision;

(2) Shows that the decision was based 
on any prohibited personnel practice 
described in 4 CFR 2.5; or

(3) Shows that the decision was not in 
accordance with law.

(c) In any other action within the 
Board’s jurisdiction, the petitioner shall 
have the responsibility of presenting the 
evidence in support of the action and 
shall have the burden of proving the 
allegations of the appeal by a 
preponderance of the evidence.

(d) Definitions. The following 
definitions shall apply: “Harmful error” 
means error by the agency in the 
application of its procedures which, in 
the absence or cure of the error, might 
have caused the agency to reach a 
conclusion different than the one 
reached. The burden is upon the 
petitioner to show that, based upon the 
record as a whole, the error was 
harmful, i.e., caused substantial harm or 
prejudice to his/her rights.

“Preponderance of the evidence” 
means that degree of relevant evidence 
which a reasonable person, considering 
the record as a whole, would accept as 
sufficient to support a conclusion that 
the matter asserted is more likely to be 
true than not true.

“Substantial evidence” means that 
degree of relevant evidence which a 
reasonable person, considering the 
record as a whole, might accept as 
adequate to support a conclusion, even 
though other reasonable persons might 
disagree. This is a lower standard of 
proof than preponderance of thé 
evidence.

§ 28.62 Closing the record.
(a) When there is a hearing, the record 

shall be closed at the conclusion of the 
hearing. However, when the 
administrative judge allows the parties 
to submit argument, briefs, or 
documents previously identified for 
introduction into evidence, the record 
shall be left open for such time as the 
administrative judge grants for that 
purpose.

(b) If the parties waive a hearing, the 
record shall be closed on the date set by 
the administrative judge as the final 
date for the receipt of submissions of the 
parties to the matter.

(c) Once the record is closed, no 
additional evidence or argument shall 
be accepted into the record except upon 
a showing that new and material 
evidence has become available which 
was not available despite due diligence 
prior to the closing of the record. 
However, the administrative judge shall 
make part of the record any motions for 
attorney fees, any supporting 
documentation, and determinations 
thereon, and any approved correction to 
the transcript.

Evidence

§ 28.65 Service of documents.
Any document submitted with regard 

to any pleading, motion, or brief shall be 
served upon all parties to the 
proceeding.

§ 28.66 Admissibility.
Evidence or testimony may be 

excluded from consideration by the 
administrative judge if it is irrelevant, 
immaterial, or unduly repetitious.

§ 28.67 Production of statements.
After an individual has given 

evidence in a proceeding, any party may 
request a copy of any prior signed 
statement made by that individual 
which is relevant to the evidence given. 
If the party refuses to furnish the 
statement, the administrative judge may 
draw an adverse inference from the 
failure to produce or may exclude the 
relevant portion of the evidence given 
by the individual from consideration.

§ 28.68 Stipulations.
The parties may stipulate as to any 

matter of fact. Such a stipulation will

satisfy a party’s burden of proving the 
fact alleged.

§ 28.69 Judicial notice.
The administrative judge on his/her 

own motion or on motion of a party, 
may take judicial notice of matters of 
common knowledge or matters that can 
be verified. Judicial notice taken of any 
fact satisfies a party’s burden of proving 
the fact noticed.

Interlocutory Appeals

§ 28.80 Explanation.
An interlocutory appeal is an appeal 

to the Board of a ruling made by an 
administrative judge during the course 
of a proceeding. This appeal may be 
permitted by the administrative judge if 
he/she determines that the issue 
presented is of such importance to the 
proceeding that it requires the Board’s 
immediate attention. The Board makes a 
decision on the issue and the 
administrative judge acts in accordance 
with that decision.

§ 28.81 Criteria for certification.
Rulings of the administrative judge 

may not be appealed during the course 
of the hearing unless the administrative 
judge certifies the ruling for review by 
the Board. The administrative judge 
shall certify a ruling for review only if it 
can be shown that:

(a) The ruling involves an important 
question of law or policy about which 
there is substantial ground for difference 
of opinion; and

(b) An immediate ruling will 
materially advance the completion of 
the proceeding, or denial of an 
immediate ruling will cause undue harm 
to a party or the public.

§ 28.82 Procedure.
(a) Motion for certification. A party 

seeking review by interlocutory appeal 
must file a motion for certification with 
the administrative judge within ten days 
of receipt of the administrative judge’s 
determination. The motion shall include 
arguments in support of both the 
certification and the determination to be 
made by the Board. Responses, if any, 
shall be filed within ten days of receipt 
of the motion for certification.

(b) Certification and review. The 
administrative judge shall grant or deny 
a motion for certification following 
receipt of the motion and response, if 
any. If certification is granted, the 
record shall be referred to the Board. If 
certification is denied, the issue may be 
raised in exceptions to the 
recommended decision or in a request 
for reconsideration filed in accordance 
with § 28.86 after issuance of the
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recommended decision or initial 
decision, respectively.

(c) Stay of hearing. The stay of the 
hearing during the time an interlocutory 
appeal is pending is at the discretion of 
the administrative judge. However, 
when the administrative judge refuses to 
stay the hearing during the time an 
interlocutory appeal is pending, the 
Board is not precluded from staying a 
hearing pending a decision on the 
interlocutory appeal.

Board D ecisions, A ttorney’s Fees, and 
Judicial R eview

§ 28.86 Board procedures; recommended 
decisions.

(a) Non-member recommended 
decisions. Where an administrative 
judge, who is not a Board member, 
conducts a hearing, the administrative 
judge shall transmit to the parties and to 
the Board a recommended decision.

(b) Exceptions to the recommended 
decision shall be filed within 30 days 
from issuance as follows: By hand 
delivery by any party at the office of the 
Board (Academy Building, 717 Fifth 
Street, NW., Washington, DC) or by mail 
to the Personnel Appeals Board, 
Academy Building, General Accounting 
Office, Washington, DC 20548. When 
filed by mail, the postmark shall be the 
exclusive date of filing. The party filing 
the exceptions shall serve the Board 
with an original and 7 copies and shall 
serve one copy of the exceptions on 
other parties. The exceptions shall 
include all supporting material and shall 
set forth objections to the recommended 
decision, with references to applicable 
laws or regulations, and with specific 
reference to the record. The responding 
party shall have 30 days from receipt of 
the exceptions to file any reply. 
Additional responsive pleadings may be 
filed only with the approval of the 
Board.

(c) Regardless of whether exceptions 
to a recommended decision are filed 
with the Board, the Board shall review 
the recommended decision. In reviewing 
the recommended decision, the Board 
shall review the record as though it were 
making the initial decision. The Board 
may adopt, reverse, remand, modify or 
vacate the recommended decision, in 
whole or in part. Where no party files 
exceptions to a recommended decision 
and the Board is considering any action 
other than adopting the recommended 
decision in whole as the final decision, 
the Board shall provide the parties an 
opportunity to address the issues it is 
considering. Where appropriate, the 
Board shall issue a final decision and 
order a date for compliance. In
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reviewing any recommended decision, 
the Board may:

(1) Issue a single decision which 
decides the case;

(2) Hear oral arguments;
(3) Require the filing of briefs;
(4) Remand the proceedings to the 

administrative judge to take further 
testimony or evidence or make further 
findings or conclusions; or

(5) Take any other action necessary 
for final disposition of the case.

(d) The Board shall reject a 
recommended decision, in whole or in 
part, on the basis of its own motion or 
on the basis of exceptions filed by the 
parties, when the Board finds that:

(1) New and material evidence is 
available that, despite due diligence, 
was not available when the record was 
closed;

(2) The recommended decision is 
based on an erroneous interpretation of 
statute or regulation;

(3) The recommended decision is 
arbitrary, capricious, an abuse of 
discretion, or otherwise not consistent 
with law;

(4) The recommended decision is not 
made consistent with required 
procedures and results in harmful error; 
or

(5) The recommended decision is 
unsupported by evidence required by 
the requisite burden of proof as set forth 
at § 28.61.

(e) The decision of the Board shall be 
final and subject to judicial review 
pursuant to § 28.90.

§ 28.87 Board procedures; initial 
decisions.

(a) Initial decisions by a member or 
panel of members. Where a Board 
member or panel of members hears a 
case, an initial decision shall be issued 
to the Board and to the parties. The 
initial decision—

(1) Shall contain the date upon which 
the initial decision will become final, 
which will be at least 30 days from 
issuance and

(2) Shall become final on that date 
unless, within 30 days from issuance of 
the initial decision, a party files a 
request for reconsideration or the Board 
decides to reconsider the initial decision 
on its own motion.

(b) A request for reconsideration of an 
initial decision shall be filed within 30 
days from issuance as follows: by hand 
delivery by any party at the office of the 
Board (Academy Building, 717 Fifth 
Street, NW., Washington, DC) or by mail 
to the Personnel Appeals Board, 
Academy Building, General Accounting 
Office, Washington, DC 20548. When 
filed by mail, the postmark shall be the 
exclusive date of filing. The party filing
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the request for reconsideration shall 
serve the Board with an original and 7 
copies and shall serve one copy of the 
request on other parties. The request for 
reconsideration shall include all 
supporting material and shall set forth 
objections to the initial decision, with 
references to applicable laws or 
regulations, and with specific reference 
to the record. The responding party shall 
have 30 days from receipt of the request 
for reconsideration to file any reply. 
Additional responsive pleadings may be 
filed only with the approval of the 
Board.

(c) When a request for 
reconsideration is filed, the Board shall 
review the initial decision. In reviewing 
the initial decision, the Board may 
review the record as though it were 
making the initial decision. The Board 
may affirm, reverse, remand, modify or 
vacate the initial decision, in whole or in 
part. Where appropriate, the Board shall 
issue a final decision and order a date 
for compliance. In reviewing any initial 
decision, the Board may:

(1) Issue a single decision which 
decides the case;

(2) Hear oral arguments;
(3) Require the filing of briefs;
(4) Remand the proceedings to the 

administrative judge to take further 
testimony or evidence or make further 
findings or conclusions; or

(5) Take any other action necessary 
for final disposition of the case.

(d) The Board shall reject an initial 
decision, in whole or in part, on the 
basis of its own motion or on the basis 
of a request for reconsideration, when 
the Board finds that:

(1) New and material evidence is 
available that, despite due diligence, 
was not available when the record was 
closed;

(2) The initial decision is based on an 
erroneous interpretation of statute or 
regulation;

(3) The initial decision is arbitrary, 
capricious, an abuse of discretion, or 
otherwise not consistent with law;

(4) The initial decision is not made 
consistent with required procedures and 
results in harmful error; or

(5) The initial decision is unsupported 
by evidence required by the requisite 
burden of proof as set forth at § 28.61.

(e) The decision of the Board shall be 
final and subject to judicial review 
pursuant to § 28.90.

§ 28.88 Board procedures; enforcement.
(a) A person required to take any 

action under the terms of a Board 
decision or order shall carry out its 
terms promptly, and shall, within 30 
days after the decision or order becomes



Federal Register / VoL 54, No. 107 / Tuesday, June 6, 1989 / Rules and Regulations 24149

final, provide the Board and all parties 
to the proceeding with a compliance 
report specifying:

(1) The manner in which compliance 
with the provisions of the decision or 
order has been accomplished.

(2) The reasons why compliance with 
any provisions of the Board’s order has 
not been fully accomplished.

(3) The steps being taken to ensure 
full compliance.

(b) When the Board does not receive a 
compliance report in accordance with 
paragraph (a) of this section, the 
Executive Assistant shall make inquiries 
to determine the status of the 
compliance report. When the executive 
assistant establishes that a complete 
compliance report is not forthcoming, 
the executive assistant shall report the 
failure to file a complete compliance 
report to the Board.

(c) Any person and/or the General 
Counsel may petition the Board for 
enforcement of a final decision of the 
Board. The petition shall specifically set 
forth the reasons why the petitioner 
believes there is non-compliance.

(d) Upon receipt of a non-compliance 
report from its Executive Assistant or of 
a petition for enforcement of a final 
decision, the Board may issue a notice 
to any person to show cause why there 
was non-compliance. Following a show 
cause proceeding, the Board may seek 
judicial enforcement of its decision or 
order.

§ 28.89 Attorney fees and costs.
Within 20 days after receipt of a 

notice of final decision by the Board or 
other final resolution of the case, the 
petitioner, if he/she is the prevailing 
party, may submit a request for the 
award of reasonable attorney fees and 
costs. GAO may file a response to the 
request within 20 days after its receipt. 
Motions for attorney fees shall be filed 
in accordance with § 28.21 of these 
regulations. Rulings of the Board on 
attorney fees and costs shall be 
consistent with the standards set forth 
at 5 U.S.C. 7701(g]. The Board's decision 
on attorney fees and costs shall be a 
final decision, in accordance with 
§ 28.87.

§ 28.90 Board procedures; judicial review.
(a) A final decision by the Board 

under 31 U.S.C. 753(a) (1), (2), (3), (6), or
(7) may be appealed to the United States 
Court of Appeals for the Federal Circuit 
within 30 days after the date the 
petitioner receives notice from the Board 
of the final decision.

(b) Special provisions regarding civil 
actions in discrimination complaints are 
set forth at § 28.100.

(c) The Board may designate the 
Solicitor, the General Counsel or any 
other qualified individual to represent it 
in any judicial proceeding involving a 
Board decision or the interpretation of a 
Board rqle or of the GAO Personnel Act.

19. Part 28 is amended by adding a 
new Subpart J, consisting of § 28.155, to 
read as follows:

Subpart J — Savings Provisions

§ 28.155 Savings provisions.
Cases in which a charge has been 

filed with the General Counsel prior to 
June 6,1989, will continue to be 
processed in accordance with the rules 
previously in effect. In circumstances in 
those previously filed cases where the 
prior rules contain no specific guidance, 
the provisions of these rules shall apply.

Date: May 26,1989.
Jessie James, Jr.,
Chairman.
[FR Doc. 89-13212 Filed 6-5-89; 8:45 am)
BILLING CODE 1610-01-M

DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service

7 CFR Parts 271,272, and 273 

[Amdt No. 315]

Food Stamp Program; Disaster 
Assistance Act, Nondiscretionary 
Provisions of the Hunger Prevention 
Act, and Technical Corrections

a g en c y : Food and Nutrition Service, 
USDA.
ACTIO N : Final rule.

su m m a r y : This action contains final ' 
regulations pertaining to the Disaster 
Assistance Act of 1988, several 
nondiscretionary provisions of the 
Hunger Prevention Act of 1988, and 
some technical corrections. These 
provisions: (1) Eliminate the proration of 
the initial month’s benefits when a 
migrant or seasonal farmworker 
household has participated in the Food 
Stamp Program within 30 days prior to 
application, (2) exclude any emergency 
general assistance (GA) or public 
assistance (PA) vendor payments while 
a migrant or seasonal farmworker 
household is in the job stream, (3) 
increase food stamp allotments in three 
stages to 103 percent of the Thrifty Food 
Plan (TFP), (4) increase the dependent 
care deduction from a maximum of $160 
per household per month to a maximum 
of $160 per dependent per month, 
excluding costs paid by an employment 
and training program, (5) make monthly 
reporting and retrospective budgeting

(MRRB) optional, (6) require prospective 
budgeting for all households except 
those subject to MRRB, (7) exclude 
advance earned income tax credit 
payments when calculating income for 
food stamp purposes, and (8) make 
technical corrections concerning the 
urban Alaska TFP, Alaska proration, 
energy assistance payments, and the 
dependent care deduction. The effect of 
these changes is to increase food stamp 
benefits and facilitate food stamp 
participation for some households. 
EFFECTIVE d a t e s : This action is 
effective October 1,1988, except for: (1) 
The provisions of 7 CFR 273.9(c)(l)(ii)(E) 
and 273.10(a)(l)(ii) affecting migrant and 
seasonal farmworkers, which are 
effective September 1,1988; (2) the 
provision of 7 CFR 273.9(c)(ll) relating 
to a technical correction concerning 
energy assistance payments, which is 
effective September 19,1988; (3) the 
provision of 7 CFR 273.9(c)(14) 
concerning advance earned income tax 
credit payments, which is effective 
January 1,1989; and (4) the provisions of 
7 CFR 272.7(c), 272.7(f)(3)(iii), 
273.11(c)(2)(iii) and 273.12(e)(l)(i)(C) 
making technical corrections concerning 
the urban Alaska TFP, Alaska proration, 
and the dependent care deduction, 
which are effective August 1,1989.
FOR FURTHER INFORMATION C O N TA C T: 
Questions regarding this rulemaking 
should be addressed to Judith M. 
Seymour, Supervisor, Eligibility and 
Certification Regulations Section, 
Certification Policy Branch, Program 
Development Division, Food Stamp 
Program, Food and Nutrition Service 
(FNS), 3101 Park Center Drive, 
Alexandria, VA 22302, or by telephone 
a t (703j 756-3496.
SUPPLEMENTARY INFORMATION:

Classification

Executive Order 12291
This final action has been reviewed 

under Executive Order 12291 and 
Secretary’s Memorandum No. 1512-1. 
The Department has classified this 
action as nonmajor. The annual effect of 
this action on the economy will be less 
than $100 million. The final action will 
have no effect on costs or prices. 
Competition, employment, investment, 
productivity, and innovation will remain 
unaffected. There will be no effect on 
the competition of United States-based 
enterprises with foreign-based 
enterprises.

Executive Order 12372
The Food Stamp Program is listed in 

the Catalog of Federal Domestic 
Assistance Programs under No. 10.551.
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For the reasons set forth in the Final rule 
and related Notice to 7 CFR Part 3015, 
Subpart V (48 FR 29115, June 24,1983), 
this program is excluded from the scope 
of Executive Order 12372 which requires 
inter-governmental consultation with 
State and local officials.
Regulatory F lexibility Act

This action has been reviewed with 
regard to the requirements of the 
Regulatory Flexibility Act of 1980 (Pub.
L. 96-354, 94 Slat. 1164, September 19, 
1980). G. Scott Dunn, Acting 
Administrator of the Food and Nutrition 
Service, has certified that this rule does 
not have a significant economic impact 
on a substantial number of small 
entities. However, State welfare 
agencies are affected by this rule to the 
extent that they must implement the 
provisions described in this action. 
Potentially eligible and currently 
participating households may receive 
increased benefits due to the changed 
method of adjusting the Thrifty Food 
Plan, the revised procedure for 
calculating the dependent care 
deduction, and the exclusion of advance 
earned income tax credit payments. 
Certain households which contain 
migrants and seasonal farmworkers will 
receive additional benefits if they have 
a break in participation of 30 days or 
less or certain emergency assistance 
payments are made on their behalf. 
Certain households may no longer be 
required to participate in monthly 
reporting and retrospective budgeting, 
and households not subject to monthly 
reporting must have their benefits 
determined using prospective budgeting.
Public Participation and Justification fo r  
Less Than a Thirty-day E ffective Date

This action is being finalized without 
prior notice or public comment under 
authority of 5 U.S.C. 553(b) (A) and (B). 
The matters addressed by this 
rulemaking are nondiscretionary. 
Moreover, most provisions in this rule 
have already been implemented by the 
State agencies.

The provisions relating to the Disaster 
Assistance Act were effective 
September 1,1988. The provisions 
relating to the Thrifty Food Plan 
adjustment, the dependent care 
deduction, and monthly reporting and 
retrospective budgeting were effective 
October 1,1988. The provision 
concerning advance earned income tax 
credit payments was effective January 1, 
1989. Therefore, the Department has 
determined in accordance with 5 U.S.C. 
553(b) that Notice of Proposed 
Rulemaking and Opportunity for public 
comments is unnecessary and contrary 
to the public interest and, in accordance

with 5 U.S.C. 553(d), finds that good 
cause exists for making this action 
effective prior to the date of publication.

Paperw ork Reduction Act
This action does not contain any 

reporting and recordkeeping 
requirements subject to approval by the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act.

Background

D isaster A ssistance Act—7 CFR 
273.9(c)(l)(ii)(E) and 273.10(a)(1)(H)

On August 11,1988, the President 
signed Pub. L. 100-387, the Disaster 
Assistance Act of 1988. That law 
mandated two changes affecting the 
provision of food stamp benefits to 
migrant and seasonal farmworker 
households.

Under 7 CFR 273.9(b)(2)(i), PA and GA 
payments are generally counted as 
income to the household when 
determining its eligibility or calculating 
its benefits. Under certain 
circumstances, however, PA or GA 
payments provided in the form of a 
vendor payment (i.e., provided to a third 
party on behalf of the household) may 
be exempt from consideration as 
countable income, as provided in 7 CFR 
272.9(c)(l)(ii). Section 501 of the Disaster 
Assistance Act amended section 5(k)(2) 
of the Food Stamp Act to broaden the 
circumstances under which PA or GA 
vendor payments may be excluded from 
income. Section 501 provides for an 
income exclusion for any emergency 
assistance payment which is provided to 
a third party on behalf of a migrant or 
seasonal farmworker household while 
the household is in the job stream. This 
assistance may include, but is not 
limited to, emergency vendor payments 
for housing or transportation—as long 
as the household is in the job stream. 
(Legislative history provides that this 
provision does not include vendor 
payments for gas or auto repair to get 
the migrant back home or to another 
area of employment, nor does it include 
transportation to get the seasonal 
worker to the farm. These are not a part 
of normal emergency grants. See 
Congressional R ecord  of July 28,1988, H 
6036).

The effect of this provision is to lower 
the net incomes of certain migrant and 
seasonal farmworker households. By not 
counting these payments as income, net 
household incomes will be lower and, 
therefore, food stamp benefits may be 
greater. In addition, as a result of not 
counting these payments as income to 
the household, more migrant and 
seasonal farmworker households will

have incomes low enough to qualify for 
expedited service, which will enable 
them to receive their fopd stamps sooner 
than they otherwise would.

Accordingly, this final action amends 
7 CFR 273.9(c)(l)(ii) to provide that 
emergency PA or GA payments made on 
behalf of a migrant or seasonal 
farmworker during the period the 
household is in the job stream shall be 
considered excludable vendor payments 
and not counted as income to the 
household.

Under 7 CFR 273.10(a)(l)(ii), a 
household’s food stamp benefits are 
prorated from the date of application to 
the end of the month in the initial month 
of certification. (The first month on the 
Program, or the “initial month,” is 
defined as the first month of 
certification for participation in the Food 
Stamp Program following any period 
during which the household wgs not 
certified for participation.) Thus, if the 
household applied for the Program on a 
date other than the first of the month, it 
would only be entitled to a partial, or 
prorated, food stamp allotment for that 
month. The next month of participation, 
the household would be entitled to 
receive its entire monthly benefit.

Section 502 of the Disaster Assistance 
Act amended section 8(c) of the Food 
Stamp Act to eliminate the proration 
provision for certain migrant and 
seasonal farmworkers. They will receive 
the full allotment for a month of 
application when the household has 
participated in the Food Stamp Program 
within 30 days prior to the date of 
application.

Migrant and seasonal farmworker 
households may participate sporadically 
in the Food Stamp Program as they go in 
and out of the job stream, and they may 
have shorter-than-usual certification 
periods due to the unpredictability of 
their household circumstances. 
Exempting migrant and seasonal 
farmworkers from 7 CFR 273.10(a)(l)(ii) 
under certain circumstances will 
minimize the penalties associated with 
their taking advantage of short-term 
temporary job opportunities which may 
result in incomes temporarily too high to 
qualify for food stamps. Thus, unless the 
household’s break in participation in the 
Food Stamp Program exceeds 30 days, 
the migrant or seasonal farmworker 
household will be eligible for a full 
month’s allotment, rather than a 
prorated allotment, in the month of 
application. Accordingly, this final 
action amends 7 CFR 273.10(a)(l)(ii) to 
specify that the “initial month” for 
migrant and seasonal farmworkers will 
be the first month for which the 
household was certified for participation
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following any period of more than 30 
days during which the household was 
not certified for participation.

Hunger Prevention Act o f 1988
On September 19,1988, the President 

signed Pub. L. 100-435, the Hunger 
Prevention Act of 1988. Several 
nondiscretionary provisions of the 
Hunger Prevention Act are included in 
this action. These concern the 
adjustment of the TFP, monthly 
reporting and retrospective budgeting, 
advance payment of earned income tax 
credits, and the dependent care 
deduction.

Thrifty Food Plan—7 CFR 271.2, 271.7, 
273.10(e)(2), 273.10(e)(4), and273.12(e)

The TFP is a market basket of foods 
for obtaining a nutritious diet at low 
cost. Food stamp allotments are based 
on the cost of the TFP for a family of 
four persons consisting of a man and 
woman ages 20-50 and children ages 6-8 
and 9-11. June costs of the TFP are used 
to establish allotments for the following 
October through September period. In 
order to obtain the maximum food 
stamp allotment for each household size, 
TFP costs are adjusted upward and 
downward by USDA to take into 
account economies of scale and 
household size and the final results are 
rounded down.

Section 120 of the Hunger Prevention 
Act requires a change in the procedures 
USDA follows in developing food stamp 
allotment levels. This change increases 
food stamp allotments by requiring th& 
Department to adjust the TFP upward 
(prior to making economy of scale and 
household size adjustments) and base 
allotmehts on the adjusted level. Under 
this provision, food stamp allotments 
will be increased in three stages to a 
point where they equal 103 percent of 
the TFP for the preceding June. The 
October 1,1988 adjustment was based 
on 100.65 percent of the June 1988 TFP. 
The October 1,1989 adjustment will be 
based on 102.05 percent of the June 1989 
TFP, and the October 1,1990 adjustment 
will be based on 103 percent of the June 
1990 TFP.

Therefore, June 1988 TFP costs of 
$298.10, were increased by .65 percent to 
$300.04 and rounded down to a food 
stamp allotment for the four-person 
household of $300 for the October 1,
1988 through September 30,1989 period. 
A Federal Register Notice announcing, 
this amount, as well as revised food 
stamp allotments for other household 
sizes, was published at 53 FR 44505, 
dated November 3,1988 and 53 FR 
46187, dated November 16,1988. State 
agencies were notified of these amounts 
on August 18,1988.

Accordingly, this final action amends 
7 CFR 273.10(e)(4) to specify that 
maximum food stamp allotments will 
increase in stages to 103 percent of the 
cost of the TFP for the preceding June. It 
also makes conforming changes to 7 
CFR 271.2, 271.7, 273.10(e)(2), and 
273.12(e) to specify that the Secretary 
will make additional adjustments in the 
TFP to obtain maximum food stamp 
allotments.

M onthly Reporting and R etrospective 
Budgeting—7 CFR 273.21(a) and 
273.21(b)

Under current rules at 7 CFR 
273.21(b)(1) a State agency’s monthly 
reporting and retrospective budgeting 
(MRRB) system must include all 
households with earnings and a recent 
work history. Currently budgeting and 
reporting requirements are mandated by 
section 5(f) and 6(c) of the Food Stamp 
Act of 1977, as amended (7 U.S.C. 2014(f) 
and 2015(c)). Section 202 of the Hunger 
Prevention Act amended sections 5(f) 
and 6(c) to make monthly reporting a 
State agency option. The Hunger 
Prevention Act also expanded the 
statutory exemptions to monthly 
reporting to include seasonal 
farmworker households and households 
in which all members are homeless 
individuals. Prior to this only migrant 
farmworker households and households 
with no earned income in which all 
adult members are elderly or disabled 
were excluded from MRRB. A State 
agency may not require any households 
in the exempt categories to submit 
periodic (monthly) reports. To reflect the 
expanded exemptions the Department is 
amending 7 CFR 273.21(b) in this final 
action.

Under current rules at 7 CFR 273.21 (a) 
and (b), households subject to monthly 
reporting must be retrospectively 
budgeted. With the exception of those 
households exempt from MRRB, a State 
agency may determine the allotments of 
other households either prospectively or 
retrospectively! Section 202 of the 
Hunger Prevention Act amended section 
5(f)(2) of the Food Stamp Act (7 U.S.C. 
2014(f)) to require State agencies to 
prospectively budget all households not 
subject to monthly reporting. 
Accordingly, this final action amends 7 
CFR 273.21(b)(2) to reflect this provision.

Prior to enactment of the Hunger 
Prevention Act, sections 6(c)(1) and 
6(c)(5) of the Food Stamp Act contained 
authorities for several types of reporting 
waivers. Section 5(f) of the Food Stamp 
Act contained related authorities to 
permit waivers of budgeting 
requirements. The authorities are 
contained in current 7 CFR 273.21(a)(4), 
under which FNS may approve several

types of budgeting and reporting 
waivers to provide State agencies with 
flexibility and to ensure that a State 
agency’s MRRB system is operated in a 
cost effective manner. The waiver 
authorities also included waivers of 
budgeting and/or reporting requirements 
to allow State agencies to conform their 
food stamp budgeting and/or reporting 
systems to the criteria for budgeting or 
reporting in the Aid to Families with 
Dependent Children (AFDC) Program. 
Under the current waiver authority FNS 
could approve proposals to allow less- 
frequent-than-monthly periodic 
reporting if monthly reporting would not 
be cost effective for selected categories 
of households and to allow alternative 
methods of reporting at less frequent 
intervals for those households. The final 
waiver authority allows FNS to waive 
retrospective budgeting for households 
waived from monthly reporting.

The Hunger Prevention Act retains the 
waiver authorities for food stamp/AFDC 
budgeting and reporting consistency 
contained in sections 5(f)(4) and 6(c)(5) 
of the Food Stamp Act while eliminating 
the other waiver authorities. However 
the provision requiring prospective 
budgeting for households not subject to 
monthly reporting may not be waived. 
Thus, the authority permitting waivers 
of reporting requirements based on 
AFDC consistency is essentially moot 
although it has been retained in section 
6(c)(5) of the Food Stamp Act. With the 
exception of households exempt from 
monthly reporting under section 6(c)(1), 
monthly reporting is optional and State 
agencies wishing to change reporting 
requirements will no longer need to 
request waivers to implement such 
changes. To reflect the above-described 
changes mandated by section 202 of the 
Hunger Prevention Act, the Department 
is amending 7 CFR 273.21(a) to delete 
obsolete waiver authorities.

Under the current provisions of 7 CFR 
273.21(d) and (g), households (subject to 
MRRB) suffering serious hardship must 
have their benefits determined using 
prospective budgeting during the 
beginning months. Section 202 of the 
Hunger Prevention Act amended section 
5(f)(3)(B) of the Food Stamp Act to 
require State agencies to determine the 
allotments of all households, otherwise 
subject to MRRB, prospectively for the 
first, or at the option of the State agency, 
for the first and second months of 
participation following certification 
without regard to serious hardship. To 
reflect this change the Department is 
amending 7 CFR 273.21 by deleting all 
references to special procedures for 
households suffering serious hardship. 
The Department is also amending 7 CFR
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273.21(d) to remove the current option 
which allows a State agency to utilize 
an additional beginning month to 
coincide with the AFDC budgeting 
system for households applying jointly 
for both programs. This is consistent 
with the Hunger Prevention Act which 
specifies that State agencies must use 
one or two beginning months. State 
agencies wishing to use a third 
beginning month will not have to 
request a waiver from FNS.

Exclusion fo r  A dvance Payment o f  
Earned Incom e Tax Credit—7 CFR 
273.9(c)(14)

Section 402 of the Hunger Prevention 
Act amended section 5(d) of the Food 
Stamp Act to provide for an additional 
exclusion in calculating a household's 
income for food stamp purposes. Income 
exclusions are not counted toward the 
level of a household’s net income. Since 
food stamp benefits are based upon an 
individual household’s net income, an 
additional income exclusion would 
lower the net incomes of some 
households, thereby increasing their 
benefits.

Under 7 CFR 273.9(b) and 273.9(c)(9), 
there is an implicit distinction for food 
stamp purposes between earned income 
tax credit (EITC) payments made as 
advance payments and EITC payments 
made as tax refunds. (Under the Internal 
Revenue Code, certain low-income 
households can receive EITCs as 
advance payments. They can receive 
these as part of their income tax 
refunds, as part of their paychecks 
(though a reduction in taxes withheld), 
or as a reduction in taxes that otherwise 
would have been paid at the end of the 
year. More than 99 percent of EITC 
payments are provided as tax refunds 
(S. Report 100-397, dated June 23,1988).

EITC payments which are made as 
“advance payments” are implicitly 
counted as part of food stamp income 
under 7 CFR 273.9 (b) and (c) to the 
extent that the credit is paid “in 
advance” in each paycheck. Tax refunds 
are considered to be nonrecurring lump
sum payments. As such, they are 
excluded from being counted as food 
stamp income under 7 CFR 273.9(c)(9); 
they are counted as food stamp 
resources in accordance with 7 CFR 
273.8(c) of the food stamp regulations.

Section 402 of the Hunger Prevention 
Act provides that advance EITC 
payments must not be considered as 
income for food stamp purposes. 
Legislative history indicates that these 
payments should be counted as 
resources (S. Report 100-397, dated June 
23,1988). Thus, this final action amends 
7 CFR 273.9(c) to add a new paragraph 
(14) to provide that advance EITC

payments reflected in the paycheck will 
be treated in the same manner as EITC 
refund payments. These payments will 
be excluded from income; they will be 
counted as a resource against the food 
stamp recipient’s resource limit to the 
extent that they become a resource 
available to the household.
D ependent Care Deduction—7 CFR 
2733(d)(4), 273.10(d)(1)(i), and  
273.10(e)(l)(i)(E)

Deductions are expenses that are 
subtracted from a household’s income in 
determining the amount of its net 
income for food stamp purposes. Under 
7 CFR 273.9(d)(4), households are 
allowed a deduction for their actual 
dependent care expenses up to a 
maximum of $160 per household per 
month. These expenses must be 
necessary for a household member to:
(1) Accept or continue employment, (2) 
seek employment in compliance with die 
Food Stamp Program’s job search 
criteria or an equivalent effort by those 
not subject to job search, or (3) attend 
training or receive education which is 
preparatory to employment

Section 403 of the Hunger Prevention 
Act amended section 5(e) of the Food 
Stamp Act to increase the dependent 
care deduction for certain households 
and to provide that other households 
would not be entitled to the dependent 
care deduction. Section 403: (1) Provides 
that households eligible for the 
dependent care deduction can deduct up 
to $180 a month per dependent rather 
than $160 a month per household, and
(2) specifies that the dependent care 
deduction cannot be taken for 
dependent care expenses which are 
reimbursed under an employment and 
training program as specified in section 
6(d)(4)(I) of the Act (7 CFR 273.7).

The restriction that households cannot 
receive a dependent care deduction for 
dependent care expenses which are 
reimbursed under an employment and 
training program simply reiterates the 
principle already set forth in 7 CFR 
273.10(d)(1) that households should not 
be allowed a deduction from income for 
reimbursed expenses that are excluded 
from income. Allowing a dependent care 
deduction in addition to providing a 
reimbursement would generally 
constitute a subsidy to the household 
beyond that necessary to make up for 
the costs actually incurred for 
dependent care. Accordingly, this final 
action amends 7 CFR 273.9(d)(4), 
273.10(d)(l)(i), and 273.10(e)(l)(i)(E) to 
increase the maximum dependent care 
deduction from $180 per household per 
month to $160 per dependent per month 
and to specify that households will not 
be entitled to a dependent care

deduction under certain circumstances 
(including when their dependent care 
expenses are reimbursed under an 
employment and training program). It 
also makes a technical change to: (1) 
Delete references to seeking 
employment in compliance with the job 
search criteria or an equivalent effort, 
and (2) to add language to specify that 
dependent care costs incurred to pursue 
activities necessary to comply with 
employment and training requirements 
would meet the criteria for obtaining the 
dependent care deduction. This change 
will conform this section to language 
elsewhere in the regulations.

Technical Corrections—7 CFR 272.7(c), 
272.7(f), 273.9(c)(ll), 273.12(c)(2)(iii) and 
273.12(e)(1)(C)

Under 7 CFR 272.7(c), the "Urban 
Alaska TFP” is incorrectly defined as 
being (in part) 1.0079 percent higher than 
the Anchorage TFP. The Urban Alaska 
TFP is obtained by multiplying the 
Anchorage TFP by 1.0079, which is 
different mathematically than being 
1.0079 percent higher. Thus, the Urban 
Alaska TFP is actually 100.79 percent of 
the Anchorage TFP, or .79 percent 
higher. Accordingly, 7 CFR 272.7(c) is 
being amended to correct this and ' 
specify that the Urban Alaska TFP will 
be .79 percent higher than the 
Anchorage TFP.

Under 7 CFR 272.7(f)(3)(iii), 
households in Alaska are incorrectly 
excluded from the proration 
requirements of 7 CFR 273.10(a) for the 
initial month of participation. However, 
the Alaska State Agency correctly 
applies the provisions of 7 CFR 
273.10(a), The oversight in the 
regulations is being corrected by this 
rule.

Section 343 of Pub. L. 100-435 made a 
technical change to the Food Stamp Act 
to specify that energy assistance 
payments or allowances that are 
excluded from income do not have to be 
part of a Federal, State, or local law 
enacted specifically for the purpose of 
providing energy assistance. Instead, the 
law may be for some other purpose, but 
it may include an energy assistance 
component. Under 7 CFR 273.9{c)(ll) 
the Federal laws must be for the purpose 
of provding energy assistance, and 
payments or allowances under State or 
local laws must be designated and made 
fdr the purpose of providing energy 
assistance. According to legislative 
history, this change is not intended to 
change current policy (S. Rept. 190-397, 
dated June 23,1988, p. 29). Accordingly,
7 CFR 273.9(c)(ll) is amended to clarify 
that the payments or allowances under
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Federal laws must be made for the 
purpose of providing energy assistance.

Under 7 CFR 273.12(e)(1)(C), 
adjustments in .the shelter/dependent 
care deduction are effective in 
accordance with § 273.9(d)(8). However, 
Pub. L. 99-198 and Pub. L. 99-500 (See 51 
F R 11009. and 51 FR 42992) established 
the dependent care deduction as a 
separate deduction from the shelter 
deduction. The dependent care 
deduction is not adjusted periodically to 
take into account changes in the cost of 
living, so the provisions of 7 CFR 
273.9(d)(8) no longer apply. Likewise, 7 
CFR 273.11(c)(2)(iii) continues to 
consider together the shelter and 
dependent care deductions in counting 
the expenses of ineligible household 
members. Therefore, 7 CFR 
273.11(c)(2)(iii) and 273.12(e)(l)(i)(C) are 
being amended to reflect that the 
dependent care deduction is no longer 
tied to the shelter deduction.
Implementation

State agencies were required to 
implement the provisions of this rule in 
accordance with effective dates 
specified in Pub. L. 100-387 and Pub. L. 
100-435.

The provisions of this rule which 
relate to migrant and seasonal 
farmworkers (7 CFR 273.9(c)(1)(ii)(E) 
and 273.10(a)(l)(ii)) were effective 
September 1,1988 for all households 
applying or certified subsequent to 
August 31,1988. Changes affecting 
currently participating households were 
to be implemented on recertification or 
when it was necessary to implement 
other changes affecting the household. 
The Food and Nutrition Service notified 
its regional offices on August 10,1988 of 
these provisions of the Disaster 
Assistance Act. They, in turn, notified 
State agencies.

State agencies were required by 
section 701(b)(1) of Pub. L. 100-435 to 
implement the provisions of this rule 
regarding a technical correction to 7 
CFR 273.9(c)(ll) concerning energy 
assistance payments on September 19, 
1988. This technical correction to 7 CFR 
273.9(c)(ll) does not represent any 
change in policy and does not require 
any special implementation efforts by 
State agencies.

State agencies were required to 
implement the provisions of this rule 
relating to the Thrifty Food Plan (7 CFR 
271.2, 271.7, 273.10(e)(2), 273.10(e)(4)(ii), 
and 273.12(e)) on October 1,1988. These 
provisions were implemented as a mass 
change in accordance with 7 CFR 
273.12(e). If for any reason, a State 
agency failed to implement these 
provisions on that date, households 
should be provided the lost benefits

which they would have received if the 
State agency had implemented these 
provisions as required. State agencies 
were individually notified about the 
provisions relating to the Thrifty Food 
Plan on August 18,1988.

State agencies were required to 
implement the provisions relating to the 
dependent care deduction (7 CFR 
273.9(d)(4), 273.10(d)(l)(i) and 
273.10(e)(l)(i)(E)) and monthly reporting 
and retrospective budgeting (7 CFR 
273.21 (a) and (b)) on October 1,1988. 
These provisions were immediately 
effective for all households certified 
subsequent to September 30,1988. 
Changes affecting currently participating 
households were to be implemented 
upon recertification, at the household’s 
request, or when it was necessary to 
implement other changes affecting the 
household. (For example, a change 
reported by a nonmonthly reporting 
retrospectively budgeted household was 
to be implemented in accordance with 7 
CFR 273.12.) The Department is not 
requiring State agencies to conduct a 
casefile review to implement monthly 
reporting and retrospective budgeting 
changes for currently participating 
households. Monthly reports submitted 
by households which have become 
exempt from MRRB as a result of the 
Hunger Prevention Act, such as non
migrant seasonal farmworkers or the 
homeless, are to be treated as change 
reports and processed prospectively in 
accordance with 7 CFR 273.12(c).

Changes relating to the dependent 
care deduction had to be implemented 
as of October 1,1988 for all households. 
State agencies were individually 
notified about the dependent care 
deduction on August 18,1988. Regional 
offices were notified about the monthly 
reporting and retrospective budgeting 
provisions on September 27,1988.

State agencies were required to 
implement the provision of this rule 
concerning the exclusion of advance 
payment or earned income tax credits, 7 
CFR 273.9(c)(14), on January 1,1989. 
Households applying subsequent to 
December 31,1988 were to have this 
provision implemented as of their date 
of application. Earned income tax credit 
changes affecting households 
participating as of December 31,1988 
were to be implemented upon 
recertification, at the household’s 
request, or when it was necessary to 
implement other changes affecting the 
household. State agencies were notified 
on December 22,1988 to implement the 
advance payment of earned income tax 
credits provision.

All other provisions of this rule 
involve only technical corrections 
concerning the urban Alaska TFP (7 CFR

272.7(c)), Alaska proration (7 CFR 
272.7(f)(3)(iii)), and the dependent care 
deduction (7 CFR 273.11(c)(2)(iii) and 
273.12(e)(l)(i)(C)). These technical 
corrections do not represent any change 
in policy and/or do not require any 
special implementation efforts by State 
agencies. These provisions will be 
effective August 1,1989.

Lastly, this action clarifies that quality 
control errors resulting from changes to 
7 CFR 273.9, 273.10, and 273.21 (relating 
to the increase in the dependent care 
deduction, monthly reporting and 
retrospective budgeting, assistance for 
migrants and seasonal farmworkers, and 
advance earned income tax credit 
payments) during the required 
implementation time frame established 
by this rulemaking shall be handled in 
accordance with interim regulations 
published at 53 FR 44171, dated 
November 2,1988. Changes to 7 CFR 
273.10(e)(4), relating to adjustments to 
food stamp allotments, are not covered 
in the quality control hold harmless 
provision in accordance with H. Rept. 
100-828, dated August 5,1988 (p. 35) 
which provides that the grace period 
would not apply for mass benefit 
changes, such as annual adjustments in 
deductions and benefit levels.

If for any reason a State agency failed 
to implement any of these provisions by 
the required dates, affected households 
shall be provided lost benefits which 
they would have received if the State 
agency had implemented these 
provisions as required.

List of Subjects 

7 CFR Part 271
Administrative practice and 

procedure, Food stamps, Grant 
programs-social programs.

7 CFR Part 272
Alaska, Civil rights, Food stamps, 

Grant programs-social programs, 
Reporting and recordkeeping 
requirements.

7 CFR Part 273
Administrative practice and 

procedure, Aliens, Claims, Food stamps, 
Fraud, Grant programs-social programs, 
Penalties, Reporting and recordkeeping 
requirements, Social security, Students.

Accordingly, 7 CFR Parts 271, 272 and 
273 are amended as follows:

1. The authority citation for Parts 271, 
272 and 273 continues to read as follows:

Authority: 7 U.S.C. 2011-2029.
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PART 271— GENERAL INFORMATION 
AND DEFINITIONS

2. In § 271.2:
a. The definition of “Beginning 

month(s)” is amended by removing the 
second sentence; and

b. The definition of “Thrifty Food 
Plan” is amended by removing the 
second sentence and replacing it with 
two new sentences.

Hie addition reads as follows:

§271.2 Definitions 
* * * * *

"Thrifty Food Plan” * * * The cost of 
such diet shall be the basis for uniform 
allotments for all households regardless 
of their actual composition. In order to 
develop maximum food stamp 
allotments, the Secretary shall make 
household size and other adjustments in 
the Thrifty Food Plan taking into 
account economies of scale and other 
adjustments as required by law.
* * * * *

§271.7 [Amended]
3. In § 271.7, paragraphs (b), (c), (d), 

and (e), are amended by replacing the 
words “Thrifty Food Plan” with the 
words “maximum food stamp 
allotments” each place they appear 
(eleven occurrences].

PART 272— REQUIREMENTS FOR 
PARTICIPATING S TA TE  AGENCIES

4. In § 272.1, a new paragraph (g](109) 
is added in numerical order to read as 
follows:

§ 272.1 General terms and conditions. 
* * * * *

(g) * * *
(109) Amendment No. 315. Program 

changes required by Amendment No.
315 to the food stamp regulations shall 
be implemented as follows:

(i) The provisions relating to migrant 
and seasonal farmworkers (7 CFR 
273.9{c){l](iiXE) and 273.10{a)(l){ii)J are 
effective September 1,1988 for all 
households applying or certified 
subsequent to August 31,1988. Changes 
affecting currently participating 
households are to be implemented at 
recertification or when it is necessary to 
implement other changes affecting the 
household.

(ii) State agencies were required to 
implement the provision of this rule 
regarding a technical correction 
concerning energy assistance payments 
(7 CFR 273.9(c)(ll}) on September 19, 
1988.

(iii) State agencies were required to 
implement revised food stamp 
allotments on October 1,1988 (7 CFR

271.2, 271.7, 273.10(e)(2), 273.10(e)(4){ii), 
and 273.12(e)). Revised allotments were 
implemented as mass changes in 
accordance with 7 CFR 273.12(e).

(iv) State agencies were required to 
implement the provision relating to the 
dependent care deduction, 7 CFR 
273.9(d)(4), 273.10(d)(l)(i), and 
273.10(e)(l)(i)(E), and monthly reporting 
and retrospective budgeting, 7 CFR 
273.21(a) and (b), on October 1,1988. 
These provisions were immediately 
effective for all households certified 
subsequent to September 30,1988. 
Changes affecting currently participating 
households were to be implemented 
upon recertification, at the household’s 
request, or when it was necessary to 
implement other changes affecting the 
household. (For example, a change 
reported by a nonmonthly reporting 
retrospectively budgeted household was 
to be implemented in accordance with 7 
CFR 273.12.) The Department was not 
requiring State agencies to conduct a 
casefile review to implement monthly 
reporting and retrospective budgeting 
changes for currently participating 
households. Monthly reports submitted 
by households which became exempt 
from MRRB as a result of the Hunger 
Prevention Act, such as non-migrant 
seasonal farmworkers or the homeless, 
were to be treated as change reports 
and processed prospectively in 
accordance with 7 CFR 273.12(c).

(v) State agencies were required to 
implement the provisions of this rule 
concerning the exclusion of advance 
payment of earned income tax credits, 7 
CFR 273.8(c)(1) and 273.9{c)(14), on 
January 1,1989. Households applying 
subsequent to December 31,1988 should 
have had this provision applied to them 
as of their date of application. Changes 
affecting households participating as of 
December 31,1988 were to be 
implemented upon recertification, at the 
household’s request, or when it was 
necessary to implement other changes 
affecting the household.

(vi) All other provisions of this rule, 
relating to technical corrections 
concerning the urban Alaska TFP (7 CFR 
272.7(c)), Alaska proration (7 CFR 
272.7(f)(3](iii)), and the dependent care 
deduction (7 CFR 273.11(c)(2)(iii) and 
273.12(e)(l)(i)(C)), are to be implemented 
August % 1989.

(vii) Quality control errors made as a 
result of this rule’s changes to §§ 273.9, 
273.10, and 273.21 during the required 
implementation time frame established 
by this rulemaking shall be handled in 
accordance with interim regulations 
published at 53 FR 44171, dated 
November 2,1988. Food stamp allotment 
changes are not covered by the interim

regulation because this is a mass 
change.

(viii) State agencies which failed to 
implement any of these provisions by 
the required dates shall provide affected 
households with the lost benefits they 
would have received if the State agency 
had implemented these provisions as 
required.

5. In § 272.7:
a. The definition of “Urban Alaska 

TFP” in paragraph (c) is amended by 
revising the first sentence; and

b. The last sentence of paragraph 
(f)(3)(iii) is revised.

The revisions read as follows:

§ 272.7 Procedures for program 
administration in Alaska. 
* * * * *

(c) * * *
“Urban Alaska TFP” refers to a TFP 

that is the higher of the TFP that was in 
effect in each area on October T, 1985, or 
.79 percent higher than the Anchorage 
TFP, as calculated by FNS, with 
rounding and other reductions that are 
appropriate. * * *
* * * * *

(f) * * *
(3) * * *
(iii) * * * The household, if 

determined eligible, shall be entitled to 
benefits in accordance with § 273.10(a).
* * * * *

PART 273—CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS

6. In § 273.9:
a. Paragraph (c)(l)(ii)(C) is amended 

by removing the last word “or”;
b. Paragraph (c)(l)(ii){D) is amended 

by changing the period to a 
semicolon and adding the word “or”;

c. New paragraph (c)((l)(ii)(E) is 
added;

d. Hie first sentence of paragraph
(c)(ll) is revised;

e. New paragraph (c)(14) is added; 
and

f. Paragraph (d)(4) is revised.
The revisions and additions read as 

follows:

§273.9 Income and deductions.
* * * * *

(c) * * *
(1 ) * * *
(ii) * * *

J (E) Emergency assistance for a 
migrant or seasonal farmworker 
household during the period the 
household is in the job stream. This 
assistance may include, but is not 
limited to, emergency vendor payments 
for housing or transportation.
* * * * *
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(11) Payments or allowances made for 
the purpose of providing energy 
assistance under any Federal law. * * * 
* * * * *

(14) Earned income tax credit 
payments received either as a lump sum 
or payments under section 3507 of the 
Internal Revenue Code of 1986 (relating 
to advance payment of earned income 
tax credits received as part of the 
paycheck or as a reduction in taxes that 
otherwise would have been paid at the 
end of the year).

(d) * * *
(4) Dependent care. Payments for the 

actual costs for the care of children or 
other dependents when necessary for a 
household member to accept or continue 
employment, comply with die 
employment and training requirements 
as specified under § 273.7(f), or attend 
training or pursue education which is 
preparatory to employment except as 
provided in § 273.20(d)(l)(i). The 
maximum monthly dependent care 
deduction amount households shall be 
granted under this provision is $160 per 
month, per dependent 
* * * * *

7. In §273.10:
a. The introductory text of paragraph

(a)(l)(ii) is amended by removing the 
third sentence and replacing it with two 
new sentences;

b. The first sentence of paragraph
(d) (l)(i) is revised;

c. The first sentence of paragraph
(e) (l)(i)(E) is revised;

d. Paragraphs (e)(2)(ii)(A),
(e){2)(vi)(A), and (e)(2)(vi)(C) are 
amended by replacing the words 
“Thrifty Food Plan” with the words 
“maximum food stamp allotment” each 
place they appear (seven occurrences);

e. The title of paragraph (e)(4) is 
revised;

f. Paragraph (e)(4)(i) is revised;
g. Paragraph (e)(4)(ii)(C) is amended 

by replacing the words "and each 
October 1 thereafter,” with the words 
“October 1,1986, and October 1,1987,”; 
and

h. New paragraphs (e)(4)(ii)(D), 
(e)(4)(ii)(E), and (e)(4)(ii)(F) are added.

The revisions and additions read as 
follows:

§ 273.10 Determining household eligibility 
and benefit levels.

(a) * * *
(1) * * *
(ii) * * * As used in this section, the 

term initial month means the first month 
for which the household is certified for 
participation in the Food Stamp Program 
following any period during which the 
household was not certified for 
participation, except for migrant and 
seasonal farmworker households. In the

case of migrant and seasonal 
farmworker households, the term initial 
month means the first month for which 
the household is certified for 
participation in the Food Stamp Program 
following any period of more than 30 
days during which the household was 
not certified for participation. * * * 
* * * * *

(d) * * *
(1) * * *
(i) Any expense covered by an 

excluded reimbursement (including 
reimbursements under employment and 
training programs) or excluded vendor 
payment (except an energy assistance 
vendor payment made under the Low 
Income Home Energy Assistance Act 
(LIHEAA)) shall not be 
deductible. * * *
* * * * *

(e) * * *
(1) * * *
(i) * * *
(E) Subtract allowable monthly 

dependent care expenses, if any, up to a 
maximum amount of $160 per 
dependent. * * *
* * * * *

(4) Thrifty Food Plan (TFP) and 
Maximum Food Stamp Allotments.

(i) Maximum food stamp allotment 
level. Maximum food stamp allotments 
shall be based on the TFP as defined in 
§ 271.2, and they shall be uniform by 
household size throughout the 48 
contiguous States and the District of 
Columbia. The TFP for Hawaii shall be 
the TFP for the 48 States and DC 
adjusted for the price of food in 
Honolulu. The TFPs for urban, rural I, 
and rural II parts of Alaska shall be the 
TFP for the 48 States and DC adjusted 
by the price of food in Anchorage and 
further adjusted for urban, rural I, and 
rural II Alaska as defined in § 272.7(c). 
The TFPs for Guam and the Virgin 
Islands shall be adjusted for changes in 
the cost of food in the 48 States and DC, 
provided that the cost of these TFPs 
may not exceed the cost of the highest 
TFP for the 50 States. The TFP amounts 
and maximum allotments in each area 
are adjusted annually and will be 
prescribed in a General Notice 
published in the Federal Register.

(ii) * * *
(D) Effective October 1,1988, 

maximum food stamp allotments shall 
be based on 100.65 percent of the cost of 
the TFP for the preceding June, rounded 
to the nearest lower dollar increment.

(E) Effective October 1,1989, 
maximum food stamp allotments shall 
be based on 102.05 percent of the cost of 
the TFP for the preceding June, rounded 
to the nearest lower dollar increment.

(F) Effective October 1,1990 and each 
October 1, thereafter, maximum food 
stamp allotments shall be based on 103 
percent of the cost of the TFP for the 
preceding June, rounded to the nearest 
lower dollar increment 
* * * *

8. In § 273.11, the last sentence of 
paragraph (c)(2)(iii) is revised to read as 
follows:

§ 273.11 Action on households with 
special circumstances. 
* * * * *

(c) * * *
(2) * * *
(iii) * * * All but the ineligible 

members’ share is counted as a . 
deductible shelter or dependent care 
expense for the remaining household 
members.
* * * * *

9. In §273.12:
a. Paragraph (e) introductory text and 

paragraph fe)(l)(i)(A) are amended by 
replacing the words “Thrifty Food Plan” 
with the words “maximum food stamp 
allotment” each place they appear (2 
occurrences).

b. Paragraph (e)(l)(i)(C) is revised to 
read as follows:

§ 273.12 Reporting changes.
* * * * *

(e) * * *
(1 ) * * *
(i) * * *
(C) Adjustments in the shelter 

deduction shall be effective in 
accordance with § 273.9(d)(8). 
* * * * *

10. In §273.21:
a. Paragraph (a)(4) is revised,
b. Paragraph (b) is revised,
c. In the second sentence of paragraph 

(d), the phrase “except that for a 
household which has applied for food 
stamps and AFDC at the same time the 
State agency may allow an additional 
beginning month if necessary to coincide 
with the AFDC budgeting system” is 
removed,

d. In the second sentence of paragraph 
(d)(2) the phrase “except when an 
additional beginning month is provided 
in accordance with introductory 
paragraph (d) of this section” is 
removed, and the comma (,) preceding 
the phrase is replaced with a period (.),

e. The phrase ",serious hardship  
provisions" is removed from the title of 
paragraph (e) and the phrase "beginning 
m onths'procedures" is added in its 
place,

f. The phrase "not suffering serious 
hardship"  is removed from the title of 
paragraph (f) and the phrase ‘follow ing
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the beginning m onths” is added in its 
place,

g. The phrase "such as for serious 
hardship cases or” is removed from 
paragraph (f)(l)(ii) and the phrase 
“during the beginning months or for” is 
added in its place,

h. The phrase “for households 
suffering serious hardship” is removed 
from the title of paragraph (g),

i. The introductory text of paragraph 
(g) is revised,

j. Paragraph (g)(1) is removed and 
paragraphs (g) (2) through (4) are 
redesignated (g) (1) through (3), 
respectively,

k. In the titles of newly redesignated 
paragraphs (g)(1) and (g)(2) the phrase 
“fo r  serious hardship cases"  is removed 
and the phrase “during the beginning 
months" is added in its place,

l. In the title of newly redesignated 
paragraph (g)(3), the phrase “fo r  serious 
hardship cases"  is removed and the 
phrase “follow ing the beginning 
m onths” is added in its place, and

m. The fourth sentence of newly 
redesignated paragraph (g)(3) is 
removed.

The revisions read as follows:

§ 273.21 Monthly Reporting and 
Retrospective Budgeting (MRRB).

(a) * * *
(4) Budgeting W aivers. FNS may 

approve waivers of the budgeting 
requirements of this section to conform 
to budgeting procedures in the AFDC 
Program, except for households 
excluded from retrospective budgeting 
under paragraphs (b)(1) and (b)(2) of this 
section.

(b) Included and excluded  
households. The establishment of an 
MRRB system is a State agency option. 
Households not required to submit 
monthly reports shall have their 
eligibility and benefits determined on a 
prospective basis. A State agency may 
include any household in its MRRB 
system, except as follows:

(1) Migrant or seasonal farmworker 
households.

(2) Households in which all members 
are homeless individuals.

(3) Households with no earned income 
in which all adult members are elderly 
or disabled.
★  ★  * * *

(g) Determining eligibility  and 
allotm ents in the beginning months. The 
State agency shall use the prospective 
budgeting procedures of this paragraph 
for determining the allotments and 
eligibility of households in the MRRB

system during this first month, or first 
and second month of participation. 
* * * * *

G. Scott Dunn,
Acting Administrator, Food and Nutrition 
Service.
May 30,1989.
[FR Doc. 89-13294 Filed 6-5-89; 8:45 am]
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Federal Grain Inspection Service 

7 CFR Part 810

Official United States Standards for 
Grain

AGENCY: Federal Grain Inspection 
Service, USDA.
a c t i o n : Final rule.

s u m m a r y : The Federal Grain Inspection 
Service (FGIS) is amending the Official 
United States Standards for Grain to 
show the proper method for recording 
the percentage of splits in soybeans.
EFFECTIVE D A TE : June 6,1989.
FOR FURTHER INFORMATION C O N TA C T: 
Lewis Lebakken, Jr., Resources 
Management Division, USDA, FGIS, 
Room 0628 South Building, P .0  Box 
96454, Washington, DC, 20090-6454, 
telephone (202) 475-3428.
SUPPLEMENTARY INFORMATION:

Executive Order 12291
This final rule has been issued in 

conformance with Executive Order 
12291 and Departmental Regulation 
1512-1. This action has been classified 
as nonmajor because it does not meet 
the criteria for a major regulation 
established in the Order.

Regulatory Flexibility Act Certification
D. R. Galliart, Acting Administrator, 

FGIS, has determined that this final rule 
will not have a significant economic 
impact on a substantial number of small 
entities because those persons who 
apply the standards and most users of 
the inspection service do not meet the 
requirements for small entities as 
defined in the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.). Further, the 
standards are applied equally to all 
entities.

Final Action
In the Federal Register of June 30,1987 

(52 FR 24414), FGIS published a final 
rule that included the complete text of 
the Official United States Standards for 
Grain with various amendments. It was 
FGIS’ intention that the recording of

splits in soybeans (7 CFR 810.104(b)) 
continue to be recorded in whole 
percents with fractions of a percent 
being disregarded. However, in the June 
30,1987, final rule the reference to 
recording the percentage of splits in 
soybeans was inadvertently placed with 
classes and subclasses in wheat, flint 
com, flint and dent com, waxy com, 
classes in barley, and the percentage of 
each kind of grain in mixed grain, which 
are recorded to the nearest whole 
percent.

On March 21,1989 (54 FR 11543), FGIS 
proposed to amend the United States 
Standards for Soybeans to show the 
proper method for recording the 
percentage of splits in soybeans.

Interested parties were invited to 
participate in the rulemaking process by 
submitting written comments on the 
proposed rule. During the comment 
period two comments were received 
from representatives of major trade 
associations. One commentor supported 
the proposed rule as written as well as 
making the change effective upon 
publication of the final rule. Although 
supporting the proposal, one commentor 
did question the consistency with 
rounding practices for reporting most 
other types of inspection results. As 
FGIS further reviews the soybean 
standards, the review will include the 
manner in which soybean splits are 
recorded. At this time, sufficient 
information is not available regarding 
the possible impact of reporting soybean 
splits to the nearest whole percent. 
Therefore, FGIS is amending § 810.104(b) 
for clarity, only to be consistent with 
current practices.

Pursuant to section 4(b) of the United 
States Grain Standards Act, no 
standards established or amendments or 
revocations of standards are to become 
effective less than one calendar year 
after promulgation unless in the 
judgment of the Administrator, the 
public health, interest, or safety requires 
that they become effective sooner. 
Because these changes are being made 
for clarity so as to show the proper 
method for recording the percentage of 
splits in soybeans, FGIS has determined 
that it is in the public interest that the 
change be made effective immediately. 
For these same reasons, it is found that 
good cause exists for not postponing the 
effective date of this action until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553).

List of Subjects in 7 CFR Part 810

Export, Grain.

For reasons set forth in the preamble,
7 CFR Part 810 is amended as follows:


