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Oakland inconsistent with the intentions of 
this Act, the City shall so notify the nuclear 
weapons maker or other person with a formal 
order to cease and desist from such activities. 
Each person so notified may appeal this 
decision to the City Council within 30 days of 
receipt of said notice. The City Council may 
uphold an appeal only if it finds, after public 
hearing, that such person is not engaged in 
nuclear weapons work or other activity 
inconsistent with this Act within the City of 
Oakland. Failure of any person to comply 
with a cease and desist order within 60 days 
following its receipt or following an 
unsuccessful appeal shall be prosecuted to 
the full extent of City police powers. In 
addition, the City may impose any or all of 
the following sanctions:

i. Cut-off any or all city services to the 
person concerned:

ii. Levying of fines; and
iii. Advising citizens to avoid cooperation 

with the activities of the person concerned.
Section 11: Definitions and Exclusions

a. "Person” is any natural person, 
corporation, college or university, laboratory, 
institution, governmental agency, or other 
entity.

b. "Contract" is any agreement, written, 
oral or implied, made on behalf of or by the 
City of Oakland or any of its agencies, or by' 
the City of Oakland on behalf of any other 
person, to receive .or supply any funds, - 
products, services or other consideration. A 
contract for any product or service orginally 
produced by a nuclear weapons maker shall 
be covered by the relevant provisions of this 
Act, notwithstanding that such product or 
service may be. provided to the City through 
intermediary vendors who are not themselves 
engaged in such work.

c. "Nuclear weapon" is any device the 
intended explosion of which results from the 
energy released by reactions involving 
atomic nucleii, either fission or fusion or 
both. Nuclear weapon includes the means of 
transporting, guiding, propelling, triggering, or

detonating the weapon. Nuclear weapon also 
includes any component of a nuclear weapon, 
i.e., any device, radioactive or non- 
radioactive, the primary intended function of 
which is to contribute to the operation of a 
nuclear weapon or be a part of a nuclear 
weapon.

d. "Nuclear weapons work” is any work 
that has as its purpose the development, 
testing, production, possession, maintenance 
or storage of nuclear weapons, the 
components of nuclear weapons, or any 
secret or classified research or evaluation of 
nuclear weapons.

e. "Nuclear weapons maker” is any person 
knowingly engaged in nuclear weapons work, 
or their agent, subsidiary or parent 
organization.

f. "Nuclear reactor” is any device that has 
as its purpose the release of energy from non
explosive reactions involving the fission of 
atomic nucleii.

g. "Hazardous radioactive material" is any 
radioactive isotope(s) resulting from the 
operation of, or intended for use in, nuclear 
fission reactors or nuclear weapons; the 
refined products of spent nuclear fission 
reactors, or of any device or component of a 
device that has been used to contain or 
process radioactive isotopes; or the tailings 
or similar debris resulting from the mining of 
uranium or other radioactive elements except 
as specifically exempted herein.

h. Nothing in this Act shall be construed to 
prohibit research on and the application of 
nuclear medicine or consumer uses of 
radioactive material for smoke detectors, 
light-emitting watches and clocks, and other 
similar applications.

i. Nothing in Section 4 or Section 8 of this 
Act shall be construed to prohibit the 
following:

i. Any unclassified research, study, 
evaluation or teaching;

ii. The operation of particle accelerators 
and related equipment; or

iii. The construction and operation of 
experimental fusioii reactors.

j. The provisions of Sections 4 and 7 shall 
not be construed to prohibit contract's with, 
investments in, or any activities of any 
agency or branch of government, provided 
such agency or branch is not itself engaged in 
nuclear weapons work and is clearly 
distinguishable administratively from any 
parent governmental entity that is involved in 
nuclear weapons work. Any such exception 
for an agency or branch of a governmental 
entity may be allowed only upon a specific 
finding by the City Council, after public 
hearing, teat the proposed activity, contract, 
or investment in no way supports nuclear 
weapons work.
Section 12: Effect

Unless otherwise specified, the provisions 
of this Act are effective immediately.

a. Cessation of Present Activities: The 
prohibitions contained in Sections 4,6, and 8 
(no nuclear weapons work, reprocessing, 
storage and use of hazardous radioactive 
materials, nor nuclear reactors in the City of 
Oakland) shall, as they apply to any such 
activity already occurring as of the date of 
passage of this Act, take effect two years 
after that date.

b. Prohibition of Commencement of 
Prohibited Activities: No person shall, within 
the City of Oakland, commence any such 
activities after the date of passage of this Act.
Section 13: Severability

This Act shall be enforced to the full extent 
of tee authority of the City of Oakland. If any 
section, subsection, paragraph, sentence or 
word of this Act shall be held to be invalid, 
either on its face or as applied, the invalidity 
of such provision shall not affect the other 
sections. Subsections, paragraphs, sentences 
or words of this Act, and the applications 
thereof; and to that end tee sections, 
subsections, paragraphs, sentences or words 
of this Act shall be deemed severable.
[FR Doc. 89-15096 Filed 6-26-89; 8:45 am]
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DEPARTMENT OF DEFENSE

Corps of Engineers, Department of 
the Army

33 CFR Part 282 

[ER 1165-2-130]

Water Resources Policies and 
Authorities: Federal Participation in 
Shore, Hurricane, Tidal and Lake Flood 
Protection

AGENCY: U.S. Army Corps of Engineers, 
DoD.
ACTION: Final rule; revocation.

SUMMARY: The Corps of Engineers is 
removing the regulation in 33 CFR Part 
282. This regulation, published 22 
January 1979, no longer serves its 
intended purpose.
EFFECTIVE DATE: June 27,1989.
FOR FURTHER INFORMATION CONTACT: 
Don Rogers at (202) 272-0123. 
SUPPLEMENTARY INFORMATION:

Discussion
The purpose of the regulation was to 

provide “policies and guidelines for 
determining the extent of Federal 
participation in potential Federal 
projects for shore erosion control, and 
hurricane, abnormal tidal and lake flood 
protection.” These were for observance 
by Corps of Engineers planners in study 
and formulation of project proposals for 
these purposes, when so directed, and 
calculation of appropriate Federal and 
non-Federal cost sharing therefor.

The legislative basis for Corps of 
Engineers involvement in Civil Works 
projects to serve these kinds of purposes 
was significantly changed by the Water 
Resources Development Act of 1986 
(Pub. L. 99-662). Section 103(c)(5) of that 
Act designates cost sharing for the 
purpose of hurricane and storm damage 
reduction (HSDR). This introduces a 
new way of viewing shore protection 
projects which, previously, were viewed 
as either for "beach erosion control” or 
for hurricane, tidal or lake flood 
protection. Pursuant to section 103(d) of 
die Act, the costs of constructing “beach 
erosion control” measures are now 
assigned to one of the basic Federal 
project purposes designated in sections 
103 (a), (b), or (c) of the Act—normally 
this would be either HSDR or 
recreation—and cost shared 
accordingly.

This, plus other comparably minor 
alterations in general policies and 
procedures that have taken place since 
1979, necessitates complete revision of 
related guidance and restatement of 
policies in a new regulation. 
Development of a new regulation is in 
progress, to be issued to Corps of 
Engineers headquarters elements and 
field operating activities (FOAs) for 
their uniform guidance in considering 
shore protection proposals. The new 
regulation will be subject to progressive 
revisions in the future as experience in 
application of the new legislative 
provisions may indicate desirable. It is 
for the continuing, current guidance of 
Corps planners in carrying out their

functions and responsibilities (one of a 
large body of similar regulations 
maintained by the Corps of Engineers), 
with no direct impact upon the public.

N ote 1: This revocation is part of the 
Corps ongoing review of regulations as 
required by the semi-annual agenda of 
Federal regulations. We are of the 
opinion that notice of proposed 
rulemaking and public procedures 
thereto are unnecessary since these 
rules were administrative in nature and 
had no impact on the general public.

Note 2: We have determined that it is 
in the public interest to make this 
revocation effective upon publication in 
the Federal Register. Since these rules 
are obsolete and have no effect on the 
public, nothing would be achieved by 
delaying the effective date.

N ote 3: 1 hereby certify that this 
regulation would not have a significant 
economic impact on a substantial 
number of entities and thus does not 
require preparation of a regulatory 
flexibility analysis.

In consideration of the foregoing, Part 
282 of Title 33, Code of Federal 
Regulations is removed and reserved.

PART 282— [REMOVED]

Dated: June 12,1989.
Approved

Wilbur T. Gregory, Jr.,
Colonel, Corps o f Engineers, Executive 
Director o f Civil Works.
[FR Doc. 89-15129 Filed 6-26-89; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 260 

[SW-FRL-3532-2]

Hazardous Waste Management 
System: Requirements of Rulemaking 
Petitions

AGENCY: Environmental Protection 
Agency.
a c t i o n : Final rule.

SUMMARY: On November 8 ,1984 , the 
President signed into law  the H azardous 
and Solid W aste  Amendments (H SW A) 
of 1984. These amendments changed the 
hazardous w aste managem ent system  
established by the Resource 
Conservation and Recovery A ct 
(RCRA), 42 U.S.C. 6821 et seq. One of 
H SW A ’s several requirements w as to 
establish additional and more specific 
criteria for evaluating petitions 
submitted under 40 CFR 260.20 and  
260.22, to exclude (“delist”) specific 
w astes from the lists of hazardous 
w astes contained in 40 CFR 261.31, 
261.32 and 261.33. EPA incorporated  
these new H SW A  criteria into its 
delisting rules by adding a new  
paragraph to 40 CFR 260.22 (a), (c), (d), 
and (ej. [See 50 FR 28727-28728, July 15, 
1985.] However, at that time, EPA  
inadvertently failed to alter 40 CFR 
260.22(b) when modifying the other 
portions of § 260.22, to ensure that the 
entire delisting program is consistent 
with H SW A. On M ay 20,1988 , EPA  
proposed to amend the delisting rules to 
clarify the potential ambiguity created  
by that oversight and to fully reflect the 
H SW A  requirements, [See 53 FR 18107.] 
Today’s rule responds to comments on 
that proposal and makes the changes to 
§ 260.22(b).
E F F E C T IV E  D A T E :  June 27, 1989. 
A D D R E S S E S : The public docket for this 
final rule is located at the U.S. 
Environmental Protection Agency, 401 M 
Street SW ., Room M2427, W ashington, 
DC 20460, and is available for viewing 
from 9:00 a m. to 4:00 p.m., M onday  
through Friday excluding.Federal 
holidays. Call (202) 475-9327 for 
appointments. The reference number for 
this docket is "F -88-R R P A -F F F F F .” The 
public m ay copy m aterial from any 
regulatory docket at a cost of $0.15 par 
page.
F O R  F U R T H E R  IN F O R M A T IO N  C O N T A C T :
For general information, contact the 
RCRA Hotline, toll free at (800) 4 2 4 -  
9346, or at (202) 382-3000. For technical 
information concerning this rule, contact 
Linda Cessar, Office of Solid W aste  
(O S-343), U.S. Environmental Protection

Agency, 401 M Street SW ., W ashington  
DC 20460, (202) 475-9828. 
SUPPLEMENTARY INFORMATION:

I. Background

A. Authority
These regulations are issued under the 

authority of Sections 1004, 2002(a), 3001, 
3006, and 7004 of the Solid W aste  
Disposal A ct as Amended (42 U.S.C, 
6903, 6912, 6921, 6926, and 6974).

B. H istory o f this Rulemaking
On M ay 2 0 ,1988  [53 FR 18107], EPA  

proposed to modify 40 CFR 260.22(b) to 
clarify the potential ambiguity created  
by EPA ’s inadvertent failure to alter that 
regulation when modifying other 
portions of § 260.22 to ensure that the 
delisting program is consistent with 
H SW A.

A s currently w orded, 40 CFR 260.22(b) 
can be read to imply that a  petitioner 
requesting exclusion of a w aste  need 
only sample and analyze the listed  
constituents of concern for hazardous 
w astes in a w aste mixture. Co-mingled, 
non-listed solid w astes, how ever, m ay  
contain the sam e an d /o r additional 
constituents of concern as those found 
in the listed w astes alone. Under 40 CFR  
261.3(a)(2)(iv) and 261.3(b), m ixtures of 
solid w astes and listed hazardous  
w astes are considered listed hazardous  
w astes. Making delisting decisions for 
such m ixed w aste stream s without 
considering the constituents in co
mingled solid and listed w astes would 
not fully protect human health and the 
environment. Further, it would not 
satisfy the statutory m andate to H SW A  
to consider additional factors, including 
constituents other than those for which  
the w aste w as listed, if EPA has a 
reasonable basis to believe that such  
additional factors could cause the w aste  
to be hazardous (see H SW A  Section  
3001(f)(1)). In the M ay 2 0 ,1988  notice, 
EPA  proposed that existing language in 
§ 260.2(b) be deleted and that additional 
language be added to clarify that 
additional factors (including additional 
constitutents) in a mixture of solid 
w aste and hazardous w aste m ay be 
considered in the delisting evaluation. 
This rulemaking addresses public 
com m ents received on the M ay 20 
proposal and finalizes the proposed rule.

II. Agency Response to Comments
The Agency received public 

comments on the proposed rule from one 
interested party. The commenter did not 
support the Agency’s proposed 
rulemaking. The objections raised by the 
commenter are discussed below.

1. Proposed rule allegedly goes 
beyond the intent of HSWA.

The com m enter opposes the A gency’s 
proposed requirement that the 
constituents of any co-mingled solid 

. w astes and hazardous w astes be 
included in the evaluation of delisting 
petitions. The com m enter believes that 
this proposed requirement goes beyond  
the language and intent of H SW A.
Citing Section 3001(f)(1) of H SW A, the 
com m enter believes that H SW A  
requires that EPA only consider factors  
(including additional constituents) for 
the listed w aste, and not for the w aste  
mixture.

Section 3001(f)(1) of H SW A  states  
that:

[wjhen evaluating a petition to exclude a 
waste generated at a particular facility from 
listing under this Section, the Administrator 
shall consider factors (including additional 
constituents) other than those for which the 
wastes was listed if the Administrator has a 
reasonable basis to believe that such 
additional factors could cause the waste to 
be a hazardous waste.

The A gency believes that a situation in 
which a listed hazardous w aste is mixed  
with a solid w aste presents factors, 
particularly additional constituents 
originally present in the solid w aste, 
that must be considered in such a 
delisting evaluation. Further, because  
EPA  defines such co-mingled w astes as  
listed hazardous w astes and considers 
the wraste codes to “carry through” to 
the mixture, the mixture must be view ed  
as a listed hazardous w aste and 
evaluated for additional factors. This is 
described further below.

The A gency believes that the 
proposed rule is consistent with the 
A gency’s previously developed position 
(codified at 40 CFR 281.3 (a) and (b)) 
that m ixtures of solid w astes and listed 
hazardous w astes are considered  
hazardous w astes unless specifically  
exem pted. The A gency’s classification  
of such w aste  m ixtures w as originally 
promulgated on M ay 1 9 ,1 9 8 0  [45 FR 
33073], and clarified in an interim final 
rule published on November 17 ,1981  [46 
FR 56582]. A s noted in the preamble to 
the 1980 rule, the A gency intends w aste  
m ixtures containing listed hazardous 
w astes to be considered hazardous and 
m anaged accordingly. W ithout such a 
rule, generators could evade Subtitle C 
requirements simply by co-minglmg 
listed w astes with non-hazardous solid 
w astes.

The A gency recognized, however, that 
designating all w aste m ixtures 
containing w astes listed as hazardous 
under Subtitle C could create  some 
inequities. Thus, in the November 1981 
rule, the A gency excluded from the 
presumption of hazardousness certain  
types of m ixtures of listed hazardous
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wastes and wastewaters, and mixtures 
of solid wastes and listed hazardous 
wastes which are listed solely because 
they exhibit one or more of the 
hazardous waste characteristics, but 
which no longer exhibit any hazardous 
waste characteristic defined in Subpart 
G. [See 40 CFR 261.3 (a) and (b) of the 
regulations excluding certain waste 
mixtures from the presumption of 
hazardousness. See 40 CFR 261.21, 
261.22, 261.23 and 261.24 for the 
hazardous waste characteristics.]

The November 1981 rule did not, 
however, exclude from the presumption 
of hazardousness those waste mixtures 
of solid wastes and listed hazardous 
wastes which are listed because they 
typically contain hazardous constituents 
(contained in Appendix VIIÏ of 40 CFR 
Part 261) at levels of regulatory concern. 
(The rule also did not exclude acutely 
toxic mixtures from the presumption.) 
Such waste mixtures were designated as 
hazardous to minimize any threats to 
human health and to the environment 
that may occur when hazardous and 
solid wastes are mixed. Often 
hazardous constituents present in the 
listed waste (whether these constituents 
were the basis for listing the waste 
genetically) remain present in 
hazardous concentrations after the 
listed waste is mixed with non- 
hazardous solid waste. Similarly, some 
solid wastes contain constituents which 
by themselves are not considered 
hazardous; when these non-hazardous 
constituents are mixed with listed 
hazardous wastes, the previously non- 
hazardous constituents may b'e rendered 
hazardous through any number of 
chemical interactions (such as oxidation 
or reduction reactions). Thus, if the 
resultant waste mixture is mismanaged, 
previously existing or newly formed 
hazardous constituents may escape into 
the environment at levels of concern.

The RCRA regulations which 
establish the lists of hazardous wastes 
therefore presume that the solid wastes 
mixed with listed hazardous wastes are 
generally hazardous. Considering 
hazardous constituents (that were not 
the basis for listing the waste as 
hazardous) present in some mixtures is 
therefore consistent with the HSWA 
requirement that delisting evaluations 
consider additional factors which could 
cause the petitioned waste to be a 
hazardous waste. Congress, in passing 
section 3001(f), was fully aware of how 
EPA regulated waste mixtures, and 
chose to eliminate a perceived loophole 
by which listed wastes (including 
mixtures) were deregulated although 
containing hazardous levels of 
additional (non-listed) constituents. See

H.R. Rep. No. 98-198,98th Cong., 1st 
Sess., 57-58 (1983).

The hazardous constituents in a solid 
waste co-mingled with one or more 
listed hazardous wastes can clearly be 
considered relevant additional factors, 
given EPA’s regulatory approach 
described above, and evaluating such 
constituents is therefore fully within the 
intent of HSWA. Further, unless the 
mixed waste petitioned to be delisted 
were separated into its formative, 
unmixed waste streams, it would not be 
possible to know whether an additional 
constituent was originally present in the 
listed hazardous waste of the unlisted, 
non-hazardous solid waste. Finally, 
even if such consideration of additional 
constituents in listed waste mixtures 
was not compelled by section 3001(f), 
EPA would, through today’s rulemaking, 
adopt the proposed rule to clarify that 
EPA can consider such additional 
constituents.

2. Proposed rule alleged ly  is an 
arbitrary and capricious action.

The commenter believes the Agency’s 
proposed rulemaking is arbitrary and 
capricious when applied to a mixture of 
a listed (or derived-from a listed under 
40 CFR 261.3(c)(2)(i)) hazardous waste 
and a solid waste, where the solid waste 
itself is a delisted (or derived-from a 
delisted) waste [i.e., a waste which EPA 
has already excluded).

The Agency has not exempted from 
the presumption of hazardousness those 
waste mixtures that consist of listed 
hazardous wastes and solid wastes, 
when the solid wastes are delisted or 
derived-from a delisted waste. The 
whole waste mixture is presumed 
hazardous until proven otherwise [i.e., 
excluded under 40 CFR 260.20 and 
260.22). HSWA did not indicate that 
previously delisted solid wastes, wastes 
derived-from those wastes, and/or 
constituents in these delisted or derived- 
from wastes were not to be considered 
in the delisting evaluation when these 
wastes were mixed with listed 
hazardous wastes. Delisted wastes 
continue to be solid wastes and are 
subject to the mixture rule described 
above. [The Agency has not to date 
delisted a waste which it believes 
exhibits any of the hazadous waste 
characteristics. Once a waste is 
delisted, generators remain obligated to 
determine whether or not their waste 
remains non-hazardous based on the 
hazardous waste characteristics.)

When evaluating a delisting petition 
for a waste mixture of a listed 
hazardous waste and a previously 
delisted waste (i.e., solid waste), the 
Agency must consider the potential for 
the hazardous waste to leach

constituents of concern from the solid 
waste. These waste mixtures are 
presumptively hazardous just as 
mixtures of listed wastes with non- 
delisted, non-hazardous solid wastes; 
consideration of additional factors 
(including additional constituents) of 
mixtures of listed and delisted wastes is 
appropriate for the reasons described in 
the previous section.

3. P roposed rule allegedly  is unjustly 
retroactive to pending delisting 
petitions.

The commenter believes the proposed 
action violates procedural and 
substantive due process to the extent it 
is applied retroactively to pending 
delisting petitions.

The Agency disagrees with the 
commenter and believes that today’s 
rule merely codifies the intent of HSWA 
and thus, any application to pending 
delisting petitions is due to the 
application of the statute and not to 
today’s rule amendment. Further, any 
current application of these criteria to 
pending petitions is prospective, not 
retroactive. Finally, even if today’s rule 
was not compelled by HSWA, its 
current application to pending petitions 
would be permissible under applicable 
law established by Securities and  
Exchange Commission v. Cheney Corp., 
332 U.S. 155 (1947), and its progeny, and 
"good cause’’ exists for any retroactive 
application that might be construed, see 
Citizens to Save Spencer County v. EPA 
600 F. 2nd 844, 880-81 (D.C. Cir. 1979), 
based upon past legislative and 
regulatory announcements.

4. Proposed rule allegedly  unjustly 
incorporates derived-from  hazardous 
wastes.

The commenter believes the proposed 
action violates procedural and 
substantive due process to the extent it 
incorporates derived-from hazardous 
wastes.

On May 19,1980 [45 FR 33073], the 
Agency promulgated regulations, 
codified at 40 CFR 261.3(c)(2)(i), listing 
as hazardous those wastes which are 
derived from listed wastes. Thus, a 
derived-from waste is subject to the 
same Subtitle C regulations as all other 
types of hazardous wastes. When 
Congress enacted HSWA, this derived- 
from rule had been effective for four 
years. EPA will not respond to the 
comment to the extent that the 
commenter is attempting to challenge 
collaterally EPA’S previously 
promulgated rule. However, given that 
these derived-from wastes are 
hazardous wastes of the same waste 
code as the listed wastes from which 
they are derived, EPA does not believe 
that applying the plain terms of Section
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3001(f)(1) to these wastes can deny due 
process.

Although derived-from hazardous 
wastes or mixtures of listed waste and 
solid waste are not explicitly mentioned 
in the statute, the legislative history to 
new Section 3001(f) of RCRA shows that 
Congress was concerned that EPA’s 
delisting evaluation was, in general, too 
narrow in scope. Congress believed that 
limiting the analysis to listed 
constituents could allow the Agency to 
"de-regulate” a waste that contained 
other harmful constituents. See H.R.
Rep. No. 98-193,98th Cong., 1st Sess., 
57-58 (1983). Consequently, Congress 
amended RCRA to direct the Agency to 
consider factors (including additional 
constituents) other than those for which 
the waste was listed if the 
Administrator has a reasonable basis to 
believe that such additional factors 
could cause the waste to be a hazardous 
waste. Congress did not provide specific 
examples of "additional factors". 
Further, Congress did not specify, and 
the Agency does not believe that 
Congress intended, that application of 
this analysis be limited, excluding 
application to derived-from wastes and 
mixtures of listed hazardous wastes and 
solid wastes.

5. P roposed rule allegedly  is a  m ajor 
action.

The commenter believes the proposed 
amendment goes “far beyond HSWA” 
and does not merely incorporate or 
codify a statutory requirement, but is 
"major" and is subject to regulatory 
impact analysis under Executive Order 
12291.

Under the Executive Order, a major 
rule is any regulation that is likely to 
result in:

1. An annual effect on the economy of 
$100 million or more;

2. A major increase in costs or prices 
for consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions: or

3. Significant adverse effects on 
competition, employment, investment, 
productivity, innovation or on the ability 
of United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets.

The Agency believes that today’s rule 
doesmot meet these criteria for a major 
regulation. This rule will not approach 
any of the criteria listed above, because 
only a small number of facilities 
petitioning for delisting will be affected 
by this rule. Further, as explained 
above, this rule merely codifies existing 
statutory requirements and has no 
independent effect.

6. Proposed rule allegedly requires a  
regulatory flex ib ility  analysis.

The commenter believes that the 
proposed amendment "may require a 
significant change in the amount of 
information required for RGRA delisting 
petitions, since HSWA does not require 
information on factors beyond those of 
the listed hazardous waste." As such, 
the commenter believes that the 
proposed amendment may have an 
adverse economic impact on small 
entities and that a regulatory flexibility 
analysis is required by the Regulatory 
Flexibility Act, 5 U.S.C. 601-612.

Section 3001(f) of HSWA clearly 
states that the Administrator shall 
consider factors (including additional 
constituents) other than those for which 
the waste was listed if the 
Administrator has a reasonable basis to 
believe that such additional factors 
could cause the waste to be a hazardous 
waste. As noted earlier, the Agency 
believes that a hazardous waste co
mingled with a solid waste is a 
hazardous waste, and the mixture is 
subject to the Section 3001(f) 
requirements for a delisting 
demonstration, including evaluation of 
additional constituents. Thus, a 
Regulatory Flexibility Analysis is not 
necessary, because the Agency is 
merely codifying existing statutory 
requirements, and this rule has no 
independent effect. Even if a Regulatory 
Flexibility Analysis were applicable, 
only a small number of facilities will be 
affected by this rule, and it will not 
require a significant increase in the 
amount of information required for 
delisting petitions.
III. Effective Date

This rule is effective immediately. The 
Hazardous and Solid Waste 
Amendments of 1984 amended Section 
3010 of RCRA to allow rules to become 
effective in less than six months when 
the regulated community does not need 
the six-month period to come into 
compliance. That is the case here 
because this rule merely incorporates 
and codifies a statutory requirement. 
This reason provides a basis for making 
this rule effective immediately, upon 
promulgation, under the Administrative 
Procedures Act, pursuant to 5 U.S.C. 
553(d).
IV. State Authority

Because this rule merely eliminates 
potential confusion as to existing 
regulatory requirements that were 
established on July 15,1985 (50 FR 
28702), this rule does not affect 
authorization status in regard to 
delisting. States currently authorized for 
delisting have already been required to 
provide the minimum Federal statutory 
level of protection to be authorized.

V. Regulatory Impact

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major” and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. As discussed in Section II.5 
above, this rule is not major since it 
merely incorporates and codifies a 
statutory requirement. Furthermore, it 
does not meet any of the criteria for a 
major regulation. Therefore, no 
Regulatory Impact Analysis is required.

VI. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601-612, whenever an 
agency is required to publish a general 
notice of rulemaking for any proposed or 
final rule, it must prepare and make 
available for public comment a 
regulatory flexibility analysis which 
describes the impact of the rule on small 
entities [i.e., small businesses, small 
organizations, and small governmental 
jurisdictions). The Administrator may 
certify, however, that the rule will not 
have a significant economic impact on 
small entities.

As discussed in Section II.6 above, 
this rule merely codifies existing 
statutory requirements. Furthermore, 
only a small number of facilities will be 
affected by this rule, and it will not 
require a significant increase in the 
amount of information required. 
Accordingly, I hereby certify that this 
regulation will not have a significant 
economic impact on a substantial 
number of small entities. This 
regulation, therefore, does not require a 
regulatory flexibility analysis.
VII. List of Subjects in 40 CFR Part 261

Hazardous materials, Waste treatment 
and disposal, Recycling

Authority: 42 U.S.C. 6903, 6912, 6921, 6926, 
6974.

Date: June 20,1989.
William K. Reilly,
Administrator.

For the reasons set out in the 
preamble, Part 260 of Chapter I of Title 
40 of the Code of Federal Regulations is 
amended as follows:

1. The authority citation for Part 26 
continues to read as follows:

Authority: 42 U.S.C. 6903,6912,6921, 6926, 
6974.

, 2. Section 260.22 is amended by 
revising paragraph (b) to read as 
follows:

§ 260.22 Petitions to amend Part 261 to 
exclude a waste produced at a particular 
facility.
*  *  *  *  *
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(b) The procedures in this Section and 
§ 260.20 may also be used to petition the 
Administrator for a regulatory 
amendment to exclude from 
§ 261.3(a)(2)(ii) or (c), a waste which is 
described in these Sections and is either 
a waste listed in Subpart D, or is derived 
from a waste listed in Subpart D. This 
exclusion may only be issued for a 
particular generating, storage, treatment, 
or disposal facility. The petitioner must

make the same demonstration as 
required by paragraph (a) of this section. 
Where the waste is a mixture of solid 
waste and one or more listed hazardous 
wastes or is derived from one or more 
hazardous wastes, his demonstration 
must be made with respect to the waste 
mixture as a whole; analyses must be 
conducted for not only those 
constituents for which the listed waste 
contained in the mixture was listed as

hazardous, but also for factors 
(including additional constituents) that 
could cause the waste mixture to be a 
hazardous waste. A waste which is so 
excluded may still be a hazardous waste 
by operation of Subpart C of Part 261. 
* * * * *
(FR Doc. 89-15168 Filed 6-28-89; 8:45 am] 
BILUNG CODE 6560-50-M
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DEPARTMENT OF JUSTICE 

Immigation and Naturalization Service 

8 CFR Part 217 

[INS No. 1109R-89]

RIN 1115-AA75

Visa Waiver Pilot Program

a g e n c y : Immigration and Naturalization 
Service, Justice.
ACTION: Final rule.

s u m m a r y : This rule amends the 
regulations at 8 CFR 217.5 to waive 
nonimmigrant visas for certain visitors 
who are nationals of France and 
Switzerland (effective July 1,1989); the 
Federal Republic of Germany and 
Sweden (effective July 15,1989); and 
Italy and the Netherlands (effective July
29,1989). Under the Visa Waiver Pilot 
Program, as provided by section 313 of 
the Immigration Reform and Control Act 
of 1986 (Pub. L, 99-603), certain 
nonimmigrants may apply for admission 
into the United States for up to ninety 
days without first obtaining 
nonimmigrant visitors visas, The United 
Kingdom was the first country 
designated to benefit from the program, 
effective July 1,1988. Japan was 
designated next, effective December 15,
1988. This rule adds six additional 
countries to the program, for a total of 
eight as provided by statute.
DATES: This rule is effective July % 1989 
for France and Switzerland; effective 
July 15,1989 for the Federal Republic of 
Germany and Sweden; and effective July 
29,1989 for Italy and the Netherlands. 
FOR FURTHER INFORMATION CONTACT: 
Yanghe Peggy Wong, Assistant Chief 
Inspector, Immigration and 
Naturalization Service, 4251 Street,
NW., Room 7123, Washington, DC 20536, 
Telephone: (202) 633-4033. 
SUPPLEMENTARY INFORMATION: The Visa 
Waiver Pilot Program was established 
by Congress to determine if a visa 
waiver provision could facilitate 
international travel and promote the 
more effective use of resources of 
affected government agencies while not 
posing a threat to the welfare, health, 
safety, or security of the United States. 
Implemented on July 1,1988 for the 
United Kingdom (53 FR 24898) and on 
December 15,1988 for Japan (53 FR 
50160), over 800,000 visitors have 
entered the United States under the 
program for ninety days or less by 
arriving in the United States on one of 
the one hundred participating carriers.

The designation of the six additional 
countries, the Federal Republic of 
Germany, France, Italy, the Netherlands,

54, No. 122 / Tuesday, June 27, 1989

Sweden, and Switzerland was 
accomplished by the Secretary of State 
and the Attorney General, acting jointly 
through their designees. (See the 
Department of State rule published 
elsewhere in this issue of the Federal 
Register). As set by statute, the 
designation of the countries was based 
upon reciprocity and the low visa 
refusal rate during two previous full 
fiscal years. In addition, consistent with 
the intent of the measure to promote and 
facilitate international travel, the 
volume of travel to the United States 
was used in the designation process. 
Together, the eight countries accounted 
for over 50% of the 12.4 million 
nonimmigrants who entered the United 
States in fiscal year 1987 and of the 14.6 
million in fiscal year 1988. Section 
217.5(a) is amended to add the 
additional six countries and effective 
dates of implementation for each.

The Service has continued to make 
extensive efforts to permit interested 
parties to provide comments on the 
progress of the program. Senior 
immigration officers were sent to the 
United Kingdom and Japan to provide 
assistance to carriers and to travel 
agencies prior to and subsequent to 
implementation. Similar assistance will 
be provided in the additional six 
countries. Much public attention has 
been focused on the expansion of the 
waiver program.

This rule grants or recognizes an 
exemption or relieves a restriction and 
therefore is being made effective less 
than thirty days after publication in the 
Federal Register, 5 U.S.C. 553(d)(1).

In accordance with 5 U.S.C. 605(b), the 
Commissioner certifies that this rule will 
not have a significant economic impact 
on a substantial number of small 
entities.

This is not a major rule within the 
meaning of section 1(b) of E .0 .12291, 
nor does this rule have federalism 
implications warranting the preparation 
of a Federal Assessment in accordance 
with E .0 .12612.

The information collection 
requirements contained in this 
regulation have been approved by the 
Office of Management and Budget in 
accordance with the provisions of the 
Paperwork Reduction Act and are cited 
under § 299.5 of this chapter.

List of Subjects in 8 CFR Part 217
Administrative practice and 

procedures, Aliens, Reporting and 
recordkeeping requirements, Passports 
and visas.

Accordingly, Part 217 of Chapter I of 
Title 8 of the Code of Federal 
Regulations is amended as follows:

/ Rules and Regulations

PART 217— VISA WAIVER PILOT 
PROGRAM

1. The authority citation for Part 217 
continues to read as follows:

Authority: 8 U.S.C. 1103,1187,8 CFR 2.
2. In § 217.5, paragraph (a) is revised 

to read as follows:

§217.5 Designated countries.
(a) Countries. United Kingdom 

(effective July 1,1988); Japan (effective 
December 15,1988); France and 
Switzerland (effective July 1,1989); the 
Federal Republic of Germany and 
Sweden (effective July 15,1989); and 
Italy and the Netherlands (effective July
29,1989) have been designated as Visa 
Waiver Pilot Program countries based 
on the criteria set forth at sections 
217(a)(2)(A) and 217(c) of the Act.

* . * • *
Dated: June 20,1989.

Richard E. Norton,
Associate Commissioner, Examinations, 
Immigration and Naturalization Service.
FR Doc. 89-15170 Filed 6-26-89; 8:45 am} 
BILLING CODE 4410-10-M

DEPARTMENT OF STA TE  

Bureau of Consular Affairs 

22 CFR Part 41 

[108.8871

Visas: Passports and Visas Not 
Required for Certain Nonimmigrants

a g e n c y : Bureau of Consular Affairs, 
Department of State. 
a c t i o n : Final rule.

s u m m a r y : This final rule amends the 
regulations at 22 CFR 41.2(1) to bestow a 
benefit upon certain classes of aliens. 
Paragraph (1) waives the visa 
requirement for certain nonimmigrants 
applying for admission to the United 
States as visitors for a period not to 
exceed ninety days. Under established 
procedures, a nonimmigrant alien who 
wishes to enter the United States as a 
visitor must obtain a nonimmigrant B -l  / 
B-2 visa. Only the United Kingdom was 
a designated country to receive this 
benefit as of July 1,1988. Japan was 
added as a designated country, effective 
on December 15,1988. France, The 
Federal Republic of Germany, Italy, The 
Netherlands, Sweden, and Switzerland 
are added as designated countries, 
effective on the followng dates: France 
and Switzerland on July 1,1989; The 
Federal Republic of Germany and 
Sweden on July 15,1989; Italy and The 
Netherlands on July 29,1989. On and
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after those dates citizens of France, The 
Federal Republic of Germany, Italy, The 
Netherlands, Sweden and Switzerland, 
respectively, may avail themselves of 
this benefit
d a t e s : This regulation is effective July 1, 
1989 for France and Switzerland; 
effective July 15,1989 for The Federal 
Republic of Germany and Sweden; and 
effective July 29,1989 for Italy and The 
Netherlands.
FOR FURTHER INFORMATION CONTACT:
A. Roy Mackay, Deputy Chief, 
Legislation and Regulations Division, 
Visa Office, Washington, DC 20522-0113 
(202) 663-1205.
SUPPLEMENTARY INFORMATION: On 
pages 24903-24904 of the Federal 
Register of June 30,1988 the Department 
of State published a final rule amending 
22 CFR 41.2. The final rule contained 
provisions designed to facilitate the 
admission of nonimmigrant alien 
visitors through the use of the United 
States Visa Waiver Pilot Program 
established by section 313 of the 
Immigration Reform and Control Act of 
1986 (IRCA), Pub. L  99-603 (section 217 
of the Immigration and Nationality Act 
(8 U.S.C. 1187)). The Pilot Program 
waives the nonimmigrant visa 
requirement for admission of certain 
aliens into the United States for a period 
not to exceed ninety days. Under that 
final rule the United Kingdom was the 
only country designated to receive these 
benefits for its nationals. Japan, having 
agreed to reciprocal treatment for 
United States citizens entering Japan 
under similar circumstances, was added

as a designated country under the Pilot 
Program effective on December 15,1988 
in a Final Rule published on pages 
50161-50162 of the Federal Register of 
December 13,1988. France, The Federal 
Republic of Germany, Italy, The 
Netherlands, Sweden, and Switzerland, 
having met all of the requirements for 
participants in the Nonimmigrant Visa 
Waiver Pilot Program, are added on 
their respective effective dates as 
designated countries participating in the 
Pilot Program by the Secretary of State 
and the Attorney General, acting jointly 
through their designees. (See the 
Immigration and Naturalization Service 
Rule published elsewhere in this issue of 
the Federal Register.) The last sentence 
of § 41.21(1) is amended by adding at the 
end thereof the names of the new 
designated countries, France, The 
Federal Republic of Germany, Italy, The 
Netherlands, Sweden and Switzerland, 
effective as of the dates applicable to 
each as noted therein. Therefore, 
effective on those noted dates, citizens 
of France, The Federal Republic of 
Germany, Italy, The Netherlands, 
Sweden and Switzerland shall be 
eligible for participation in the 
Nonimmigrant Visa Waiver Pilot 
Program.

This Rule grants or recognizes an 
exemption or relieves a restriction and 
therefore is being made effective less 
than thirty days after publication in the 
Federal Register. 5 U.S.C. 553(d)(1). This 
final rule is not considered to be a major 
rule for purposes of E .O .12291 nor is it 
expected to have a significant impact on 
a substantial number of small entities

under the criteria of the Regulatory 
Flexibility Act.

List of Subjects in 22 CFR Part 41
Aliens, Nonimmigrants, Visas, 

Passports, Temporary Visitors, Waivers.
In view of the foregoing, Part 41 is 

amended as follows:

PART 41— NONIMMIGRANT 
CLASSES— WAIVER OF PASSPORT 
AND/OR VISA REQUIREMENTS

1. The authority citation for Part 41 
continues to read as follows:

Authority: Sec. 104, 66 Stat. 174, 8 U.S.C. 
1104; Sec. 109(b)(1), 91 Stat. 847; Sec. 313,100 
Stat. 3435, 8 U.S.C. 1187 and 1182.

2. In § 41.2 the last sentence of 
paragraph (1) is amended by removing 
“and” before Japan and the period at the 
end of the sentence and adding the 
following text:

§ 41.2 Waiver by the Secretary of State 
and Attorney General of passport and/or 
visa requirements for certain categories of 
nonimmigrants.
♦ * ★  * *

(1) Visa W aiver Pilot Program .* * * ;  
France and Switzerland (effective July 1, 
1989); The Federal Republic of Germany 
and Sweden (effective July 15,1989); and 
Italy and The Netherlands (effective July
29,1989).

Date: June 20,1989. 
loan M. Clark,
Assistant Secretary for Consular Affairs.
FR Doc. 89-15166 Filed 6-26-89; 8:45 am]
BULLING CODE 4710-06-M
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DEPARTMENT OF TRANSPORTATION

[Docket No. IRA-40C]

National Tank Truck Carriers, Inc. and 
American Trucking Associations, Inc.; 
Application for Inconsistency Ruling 
Concerning New York City Personal 
and Training Requirements for 
Transporters of Hazardous Materials

AGENCY: Research and Special Pograms 
Administration, DOT.
a c t i o n : Public notice and invitation to 
comment.

SUMMARY: The National Tank Truck 
Carriers, Inc. (NTTC) and the American 
Trucking Associations, Inc. (ATA) have 
applied for an administrative ruling 
concerning whether certain City of New 
York personal and training requirements 
for transporters of hazardous materials 
are inconsistent with the Hazardous 
Materials Transportation Act (HMTAJ 
and the Hazardous Materials 
Regulations (HMR) issued thereunder 
and, therefore, preempted under section 
112(a) of the HMTA.
DATES: Comments received on or before 
August 14,1989, and rebuttal comments 
received on or before September 29, 
1989, will be considered before an 
administrative ruling is issued by the 
Director of the Office of Hazardous 
Materials Transportation. Rebuttal 
comments may discuss only those issues 
raised by comments received during the 
initial comment period and may not 
discuss new issues.
ADDRESSES: The application and any 
comment received may be reviewed in 
the Dockets Unit, Research and Special 
Programs Administration, Room 8421, 
Nassif Building, 400 7th Street, SW., 
Washington, DC 20590. Comments and 
rebuttal comments on the application 
may be submitted to the Dockets Unit at 
the above address, and should include 
the Docket Number, IRA-40C. Three 
copies are requested. A copy of each 
comment and rebuttal comment must 
also be sent to Clifford J. Harvison, 
President, NTTC, 2200 Mill Road, 
Alexandria, Virginia 22314; Daniel R. 
Barney, Director, ATA Litigation Center, 
2200 Mill Road, Alexandria, VA 22314; 
and Doron Gopstein, Esq., Corporation 
Counsel City of New York, 100 Church 
Street, Room 6C-37, New York, NY, 
10017 [Attn: Grace Goodman, Esq., 
Assistant Corporation Counsel], and 
that fact certified to at the time the 
comment is submitted to the Dockets 
Branch. (The following format is 
suggested: "I hereby certify that copies 
of this comment have been sent to 
Messrs. Harvison, Barney, and Gopstein

at the addresses specified in the Federal 
Register.”)
FOR FURTHER INFORMATION CONTACT: 
Edward H. Bonekemper III, Senior 
Attorney, Office of the Chief Counsel, 
Research and Special Programs 
Administration, 400 7th Street, SW., 
Washington, DC 20590, telephone 202- 
366-4362.
SUPPLEMENTARY INFORMATION:

1. Background

The HMTA (49 App. U.S.C. 1801 et 
seq.) at section 112(a) (49 App. U.S.C. 
1811(a)) expressly preempts “any 
requirement, of a State or political 
subdivision thereof, which is 
inconsistent with any requirement” of 
the HMTA or the HMR issued 
thereunder.

Procedural regulations implementing 
section 112(a) of the HMTA and 
providing for file issuance of 
inconsistency rulings are codified at 49 
CFR 107.201 through 107.211. An 
inconsistency ruling is an advisory 
administrative opinion as to the 
relationship between a state or political 
subdivision requirement and a 
requirement of the HMTA or HMR. 
Section 107.209(c) sets forth the 
following factors which are considered 
in determining whether a state or local 
requirement is inconsistent:

(1) Whether compliance with both the 
state or local requirement and the 
HMTA or HMR is possible (the “dual 
compliance” test); and

(2) The extent to which the state or 
local requirement is an obstacle to the 
accomplishment and execution of the 
HMTA and the HMR (the "obstacle” 
test).

Inconsistency rulings do not address 
issues of preemption under the 
Commerce Clause of the Constitution or 
under statutes other than the HMTA.

In issuing its advisory inconsistency 
rulings concerning preemption under the 
HMTA, OHMT is guided by the 
principles enunciated in Executive 
Order 12612 entitled "Federalism” (52
F.R. 41685, Oct. 30,1987). Section 4(a) of 
that Executive Order authorizes 
preemption of state laws only when the 
statute contains an express preemption 
provision, there is other firm and 
palpable evidence of Congressional 
intent to preempt, or the exercise of 
state authority directly conflicts with the 
exercise of Federal authority. The 
HMTA, of course, contains an express 
preemption provision, which OHMT has 
implemented through regulations and 
interpreted in a long series of 
inconsistency rulings beginning in 1978.

2. The Application for Inconsistency 
Ruling

In 1987 the American Trucking 
Associations, Inc. (ATA) and the 
National Tank Truck Carriers, Inc. 
(NTTC) filed an application for an 
administrative ruling seeking a 
determination that, inter alia, directives 
3-76,5-63, 6-76, and 7-74 of the New 
York City Fire Department’s Bureau of 
Fire Prevention (BFP) are inconsistent 
with the HMTA and the HMR. BFP 
Directives 6-76 and 7-74 create permit 
systems that govern the use of tank 
trucks which transport combustible or 
flammable mixtures within New York 
City. BFP Directive 3-76 establishes a 
City permit system for transporting 
flammable and combustible liquids 
through the use of open and closed body 
platform trucks, while Directive 5-63 
creates a permit system for the 
transportation of compressed gases 
within the City.

In Inconsistency Ruling No. IR-22 (IR— 
22), 52 FR 46574 (Dec. 8,1987), correction  
52 FR 49107 (Dec. 29,1987), the Director 
of the Office Hazardous Materials 
Transportation found that most portions 
of those directives are inconsistent with 
the HMTA and the HMR. The basis for 
that ruling was that most provisions of 
those directives result in serious delays 
of transporation of Hazardous materials, 
regulate areas which RSPA has defined 
as exclusively Federal (particularly 
cargo containment system, equipment 
and related requirements), and 
undermine the likelihood of compliance 
with the HMR. The City of New York 
appealed IR-22 to the Administrator of 
RSPA, whose recent final decision has 
been published in the Federal Register.

In IR-22 the Director of OHMT 
deferred a decision on the consistency 
of subsections 2-2 and 2-3 of BFP 
Directive 7-74 concerning certificates of 
fitness requirements for persons in 
charge of tank trucks transporting 
flammable liquids or mixtures. 52 FR 
46582-3. The deferral was due to the 
inadequacy of the record before the 
Director and the pendency of similar 
issues in Docket No. IRA-42, California 
Department of Motor Vehicles (DMV) 
Application for Inconsistency Ruling, 52 
FR 43830 (Nov. 16,1987).

The California DMV issues now have 
been addressed in IR-26, 54 FR 16314 
(Apr. 21,1989), correction  54 FR 21526 
(May 18,1989). There the Director of 
OHMT determined that state regulations 
requiring training for operators of motor 
vehicles carrying hazardous materials 
are consistent with respect to 
domiciiiaries of that state but 
inconsistent with respect to non-
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domiciliarles. He also found that after 
April 1,1992, such state requirements 
would be consistent with respect to non- 
domiciliaries not having a hazardous 
materials endorsement on their 
commercial drivers’ licsenses. No 
interested party appealed IR-26.

This Notice invites public comment on 
the consistency of subsections 2-2 and 
2-3 of BFP Directive 7-74. Section 2, in 
its entirety, provides:

Section 2 CERTIFICATE OF FITNESS
2-1. Each tank truck for which a permit is 

required shall be in charge of a person 
holding a certificate of fitness issued by the 
Fire Commissioner, whose duty it will be to 
see that all safety devices are in place and in 
proper working order; that truck is properly 
grounded when filling or discharging and that 
all pipe connections and fill cap covers are 
oil tight, and shall produce on die demand of 
any representative of the Fire or Police 
Department his certificate of fitness, the Fire 
Department permit and the inspection card 
for that particular tank truck he is in charge 
of. (Administrative Code, Section C19-53.0).
A person with a certificate of fitness shall 
also be required for those vehicles exempted 
from permit requirements under C19-53.0.C.6 
and those under temporary emergency 
permission of the Fire Commissioner.

2-2. Applicants for a Certificate of Fitness 
must:

(a) Be at least 18 years old;
(b) Have a reasonable understanding of the 

English language and be able to answer

satisfactorily such questions as may be asked 
upon his examination; »•

(c) Produce such evidence of his character, 
habits and past employment as may be 
satisfactory to the Fire Commissioner;

(d) Pass an examination by a person or 
body designated by the Fire Commissioner 
upon the law and ordinance regulations 
governing the transportation, storage and use 
of the article related to or connected with the 
services to be performed by him; upon the 
risks incident to his employment and upon 
his knowledge of the precautions necessary 
to be taken in connection therewith.

(e) Examination for renewals of certificates 
of fitness may be waived in the discretion of 
the Fire Commissioner. (Administrative Code, 
Section C l9-14.0).

(f) Comply with applicable Fire Prevention 
Directives.

2-3. Unless otherwise provided, every 
certificate of fitness and the renewal thereof 
shall be for a period determined by the Fire 
Commissioner, but in no case to exceed three 
years, and is revocable and not transferable. 
The fee for such certificate shall be as 
provided in C19-24.0.

In IR-22, subsection 2-1 was 
determined to be inconsistent because 
of its interrelationship with the 
permitting system and equipment 
requirements found inconsistent in that 
ruling. Thus, the major issue requiring 
resolution and comment is whether the 
City may, consistent with the HMTA 
and the HMR, require a person in charge

of a tank truck transporting flammable 
liquids and mixtures to hold a certifícate 
of fitness and to qualify for such a 
certificate by meeting the personal and 
training requirements of subsection 2-2. 
Also at issue is whether the 
administrative and fee provisions of 
subsection 2-3 are consistent with the 
HMTA and the HMR.

3. Public Comment

Comments should be limited to the 
issue of whether the requirements of 
subsections 2-2 and 2-3 of City of New 
York BFP Directive 7-74 are inconsistent 
with the HMTA or the HMR. They 
should specifically address the “dual 
compliance” and “obstacle” tests 
described above under "Background.”

Persons intending to comment on the 
application should examine the 
complete application in the RSPA 
Dockets Unit, Appendix A to this 
Notice, and the procedures governing 
the Department’s consideration of 
applications for inconsistency rulings 
(49 CFR 107.201-107.211).
Alan I. Roberts,
Director, O ffice o f Hazardous Materials 
Transportation.

Issued in Washington, DC on June 21,1989.

(FR Doc. 89-15191 Filed 6-26-89; 8:45 am) 
BILLING CODE 4910-60-M
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Community Planning and 
Development

24 CFR Part 570

[Docket No. R-89-1406; FR-2475]
RIN 250S-AA81

Community Development Work Study 
Program

AGENCY: Office of Assistant Secretary 
for Community Planning and 
Development, HUD.
ACTION: Final rule.

s u m m a r y : Section 501(b)(2) of the 
Housing and Community Development 
Act of 1987 (Pub. L. 100-242, approved 
February 5,1988), amended section 107 
of the Housing and Community 
Development Act of 1974 to authorize 
the Community Development Work 
Study Program (CDWSP). This final rule 
adopts new regulations stating the 
requirements that will govern CDWSP 
and implements the CDWSP to provide 
assistance to economically 
disadvantaged students.
EFFECTIVE DATE: September 11,1989.
FOR FURTHER INFORMATION CONTACT: 
James H. Turk, Technical Assistance 
Division, Office of Program Policy 
Development, Department of Housing 
and Urban Development, 451 Seventh 
Street SW., Washington, DC 20410, 
telephone (202) 75*5-6870. This is not a 
toll-free number.
SUPPLEMENTARY INFORMATION:

Information Collection Requirements
The information collection 

requirements contained in this rule have 
been submitted to the Office of 
Management and Budget (OMB) for 
review under the Paperwork Reduction 
Act of 1980 and have been approved 
under OMB control number 2506-6104. 
Public reporting burden for each of these 
collections of information is estimated 
to include the time for reviewing the 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information^ 
Information on the estimated public 
reporting burden is provided under the 
Preamble heading.

Other Matters
Send comments regarding this burden 

estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Department of Housing and Urban

Development, Rules Docket Clerk, 451 
Seventh Street SW., Room 10276, 
Washington, DC 20410; and to the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503.
Background

Section 501(b)(2) of the Housing and 
Community Development Act of 1987 
(Pub. L. 100-242, approved February 5, 
1988), amended the Housing and 
Community Development Act of 1974 
(the'Act) to add a new section 107(c). 
This section authorizes a new 
Community Development Work Study 
Program (CDWSP). Under CDWSP, HUD 
will provide grants to institutions of 
higher education, either directly or 
through areawide planning 
organizations or States, for the purpose 
of providing assistance to economically 
disadvantaged and minority students 
who participate in community 
development work study programs and 
are enrolled in full-time graduate or 
undergraduate programs in community 
and economic development, community 
planning, and community management.

On August 17,1988 (53 FR 31226),
HUD published a notice of funding 
availability announcing the 
requirements that HUD will use to 
govern the provision of available 
funding for CDWSP under the 
Department of Housing and Urban 
Development—Independent Agencies 
Appropriations Act, 1988 (Pub. L  100- 
202, approved December 22,1987). 
Simultaneously, HUD published a 
proposed rule (53 FR 31224). The 
proposed rule announced that HUD 
intended to use the requirements 
contained in the NOFA as the basis for 
a final rule amending 24 CFR Part 570, 
and invited public comment on the 
announced requirements. HUD received 
five comments on the proposed rule. 
These comments are addressed below.
Student Eligibility and Selection

The purpose of CDWSP, as stated in 
proposed rule, is to provide assistance 
to economically disadvantaged and 
minority students. One commenter 
asked whether a non-minority 
economically disadvantaged student is 
eligible for the program. If so, the 
commenter argued that the rule should 
be clarified on this point.

The primary eligibility requirement for 
student participation in CDWSP is that 
the student (whether non-minority or 
minority) must be economically 
disadvantaged under the applicable 
financial need guidelines at the 
participating institution of higher 
education. HUD will encourage the 
participation of minority students in

several ways. First, recipients are 
required to establish recruitment 
procedures that identify eligible 
minority economically disadvantaged 
students pursuing a career in community 
and economic development and to make 
such students aware of the availability 
of assistance opportunities.
Additionally, one of the ranking criteria 
that HUD will use in the selection of 
recipients is the recipient’s commitment 
to meeting the needs of minority 
economically disadvantaged students. 
However, HUD will not limit student 
participation in the program to 
minorities. To preclude any possible 
confusion on this point, HUD has 
changed the definition of “economically 
disadvantaged student” to a definition 
of the statutory term, ‘‘economically 
disadvantaged and minority students”, 
and has removed the separate definition 
of the term “minority student”, which is 
not used by itself in the new regulatory 
provisions.

Another commenter asked how 
potential student participants 
(particularly individuals not currently 
enrolled in college) will be informed 
about program funding. Under the final 
rule, it is the responsibility of the 
recipient to recruit and select interested 
and eligible students. As noted above, 
recipients are required to establish their 
own recruitment procedures that will 
identify eligible economically 
disadvantaged students pursuing a 
career in community and economic 
development and make such students 
aware of the availability of assistance. 
While HUD anticipates that most of the 
recipient’s recruitment efforts will be 
aimed at existing university students, 
nothing in the rules forbids recipients 
from making efforts to recruit 
nonstudents from the community.

Assistance Provided to Students
Assistance provided to students may 

include a student stipend. The amount of 
the stipend is based on the prevailing 
hourly rate for initial entry positions in 
the community and economic 
development field and the number of 
hours worked by the student at the work 
placement assignment, subject to stated 
maximum annual amounts. A 
participating student may receive 
stipend payment only during the period 
that the student is placed with the work 
placement agency.

A university noted that most of its 
work assignment agencies are located 
beyond the immediate geographic area 
of its campus. For this reason, most of 
its students are unable to work during 
the school year. Such students 
participate in intensive work study
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assignments full-time during the 
summer. This commenter opposed the 
provision which permits the payment of 
the stipend only during the period that 
the student is placed with the work 
placement agency and argued that its 
students would not be able to afford to 
attend classes during other terms 
without a steady stream of support.

The final rule is unchanged on this 
point. Under CDWSP, the stipend is 
intended to compensate the student for 
work performed rather than to serve as 
general financial aid. HUD will not 
expend funds intended as an incentive 
for such performance until the work is 
completed. Thus, if the student performs 
this work during the course of the 
regular academic year, the student will 
be paid the stipend during the academic 
year. If the work is performed during the 
summer, the stipend is paid during the 
summer. HUD notes that other financial 
support in the form of tuition, books, and 
travel is available to assist the student 
without regard to the ongoing work 
placement activity.

Repayment Responsibilities
Under the proposed rule, the student’s 

participation in the program will be 
terminated for failure to meet certain 
responsibilities and standards. These 
responsibilities include: full-time 
enrollment in an approved academic 
progam; maintenance of a satisfactory 
level of performance in the community 
development academic program and in 
work placement assignments; and 
compliance with the professional 
conduct standards set by the recipient 
and the work placement agency. If a 
student’s participation is terminated 
before the completion of the two-year 
term of the program:

—The student must repay to the 
recipient any tuition support and 
additional support received; and

—The recipient must repay to the 
Federal government the amount of the 
tuition support and additional support 
provided to the student. Recipients are 
required to make this repayment even 
though the student fails to fulfill his or 
her repayment obligation to die 
recipient. Stipends are not required to 
be repayed.

The proposed rule provides that HUD 
may, on a case-by-case basis and for 
good cause, make exceptions to this 
repayment requirement.

One commenter opposed provisions 
that would require student repayment 
where the student is terminated for 
academic reasons, unless the student 
has been clearly negligent or 
irresponsible. This commenter noted 
that the student target group will often 
include students who deserve a chance

to pursue a professional degree, but who 
may be marginally prepared. The 
commenter felt that repayment is 
contrary to the spirit of the program in 
cases where the student, despite best 
efforts, cannot sustain satisfactory 
academic performance.

The objective of CDWSP is to attract 
economically disadvantaged and 
minority students to community 
development careers and to provide a 
cadre of well-qualified professionals to 
plan, implement, and administer 
community development programs. To 
this end, CDWSP recipients are 
expected to sponsor rigorous academic 
programs that demand a great deal of 
the student participants. Grantees are 
expected to recruit and select students 
who can fulfill the academic 
requirements of the program, not to 
provide educational opportunities to 
students that are marginally prepared. 
To emphasize this point, the program: 
limits student eligibility to students who 
demonstrate an ability to maintain a 
satisfactory level of performance in the 
academic program and work placement 
assignments; makes selections among 
eligible students based, in part, upon 
their relative abilities to complete 
academic and work placement 
responsibilities; and provides for the 
selection of recipients based, in part, 
upon the rates of graduation from 
CDWSP-funded academic programs.
The proposed revision has not been 
made.

Another commenter requested 
clarification of the "good cause 
exception’’ to student and recipient 
repayment. This commenter felt that the 
good cause standard was too vague, and 
subject to individual interpretations by 
the recipient, the student, and HUD. To 
clarify this provision, HUD has 
redrafted the exception provision to 
reflect more closely the waiver 
provisions that govern Part 570 
regulations. (See § 570.5, which permits 
the Secretary to waive any requirement 
whenever it is determined that undue 
hardship will result from the application 
of the requirement and where the 
application of the requirement will not 
adversely affect the purpose of the Act.) 
In addition, the final rule cites specific 
factual circumstances under which 
exceptions will be granted. These 
include situations where the student is 
unable to work or to complete the two- 
year program because of a documented 
serious illness or death, or is unable to 
fulfill his or her financial obligations 
under the program because of 
bankruptcy.

As noted above, rc jipients are 
required to make the ”epayment even 
though the student fails to fulfill the

repayment obligation to the recipient. 
One commenter argued that the 
proposed regulations do not specify 
what efforts the recipient must go 
through to collect from the students. The 
commenter observed that few recipients 
will be able to undertake expensive 
collection action required to enforce this 
provision. The commenter suggested 
that HUD impose specific procedures for 
collections from students, which, if 
followed, would relieve the recipient of 
its repayment obligations to HUD. This 
commenter also argued that the method 
and timetable for recipient repayment to 
HUD in the event of student default 
needs to be more clearly defined. The 
commenter noted that if a student 
agrees to repay, repayment will 
probably be made by installments.
Under such circumstances, the 
commenter felt that the recipient should 
be required to repay funds in 
accordance with the repayment 
agreement developed by file recipient 
and the student.

Under CDWSP it is the responsibility 
of the recipient to develop its own debt 
collection procedures. HUD will not 
prescribe collection procedures, nor will 
it provide relief to recipients whose debt 
collection activities are unsuccessful. 
Repayment must be made by the grantee 
from its own funds regardless of file 
success of the recipient’s efforts to 
recover the money from the students. 
Overdue payments will be assessed 
interest at the rate set by the 
Department of the Treasury. All 
repayments due to HUD shall be made 
by the date specified in a demand letter, 
but in no case later than the close-out of 
the grant. Since the grants are funded 
over a five-year funding cycle, there 
should be sufficient time for the 
recipient to collect money owed by the 
student.

Participation by Neighborhood 
Associations

One commenter was concerned about 
the absence of a provision allowing 
neighborhood associations to participate 
in the program to provide input into the 
program content, to assist in the 
preparation of realistic grant 
applications, and to encourage students 
participating in the program to focus on 
the areas in which they live.

To the extent that neighborhood 
associations are private nonprofit 
organizations involved in 
comprehensive planning, land use, 
community development, or housing 
activities, such organizations may 
participate directly in CDWSP arid 
influence program direction as work 
placement agencies. The participation of
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such organizations as recipients, 
however, is not permitted under section 
107(c) of the A ct This section provides 
that recipients of grants are limited to 
institutions of higher education, 
areawide planning organizations and 
States.
Applicability of CDWSP Requirements 
to Existing Work Study Program

Before the addition of section 107(c) to 
the A ct HUD funded a work-study 
program under authority of the 
Secretary’s discretionary fund to 
provide grants to qualified entities for 
the provision of assistance to 
governmental units in carrying out 
programs under Title I of the Housing 
and Community Development Act of 
1974 (the Act). (See section 107(b)(4) of 
the Act.) This program was governed by 
HUD’s technical assistance program 
regulations (24 CFR 570.402).

Students currently receiving 
assistance under the technical 
assistance work study program argued 
that the current proposal creates 
inequity, since there will be two sets of 
guidelines within the same program. 
These commentera requested that their 
current contracts be amended to reflect 
CDWSP requirements (e.g., commentera 
wanted to receive the increased 
amounts of assistance available under 
CDWSP and be relieved of their two- 
year obligation to work after graduation 
in a governmental agency that is using 
Title I funds).

The technical assistance work study 
program and the new CDWSP operate 
under different statutory authority, 
which makes it impossible to apply 
some of the CDWSP requirements to the 
existing student For example, the two- 
year postgraduation employment 
requirement was imposed under the 
technical assistance work study

program in order to ensure that a 
governmental unit received assistance 
in carrying out its Title I program, as 
required by section 107(b)(4) of the Act. 
New section 107(c) does not require that 
the governmental unit receive 
assistance. This change has permitted 
HUD to eliminate the employment 
obligation from CDWSP.
Other Matters

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR Part 58, which 
implement section 102{2)(C) of the 
National Environmental Policy Act of 
1969,42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection between 7:30 a.m. and 5:30 
p.m. weekdays in the Office of the Rules 
Docket Clerk, Room 10276, at the 
address listed above.

This rule does not constitute a “major 
rule" as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17,1981. An analysis of the 
rule indicates that it does not (1) have 
an annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12812, Federalism , has 
determined that this rule does not 
involve the preemption of State law by

Federal statute or regulation, and will 
not have substantial direct effects on 
States or their political subdivisions, or 
on the relationship or distribution of 
power among various levels of 
government.

Hie General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that this rule does not have 
a potential significant impact on family 
formation, maintenance, and general 
well-being. The rule implements the 
Community Development Work Study 
Program to provide assistance to 
economically disadvantaged students, 
and, therefore is not subject to review 
under the Order.

In accordance with 5 U.S.C. 605(b)
(the Regulatory Flexibility Act), the 
undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. Both small and 
large entities are eligible for funding 
under the program. Since the total 
number of entities that will be funded 
under the program will be few and will 
include both small and large recipients, 
HUD does not believe that a significant 
number of small entities will be affected 
by this program.

This rule was listed as item 991 in the 
Department's Semiannual Agenda of 
Regulations published April 24,1989 (54 
F R 16708) under Executive Order 12291 
and the Regulatory Flexibility Act.

The collection of information 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget for review 
under section 3504(h) of the Paperwork 
Reduction Act of 1980. This final rule 
has been determined by the Department 
to contain collection of information 
requirements, as follows:

Description of information collection Section of 24 C FR  affected Number of 
respondents

Number of 
responses 

per
respondent

Total annual 
responses

Hours per 
response Total hours

Appliratinn ........................................., ......... .. 570.415(h).................- ........................... . 100 1 100 20 2,000

Reports:
570.415(d)......... ............... ......... ..................... ........ . 30 3 90 4 360

30 1 30 8 240

2,600

(The Catalog of Federal Domestic Assistance 
program number is 14.234)

List of Subjects in 24 CFR Part 570

Community development block grants, 
Grant programs: Housing and 
community development, Loan

programs: Housing and community 
development. Low- and moderate- 
income housing, New communities. 
Pockets of poverty, Small cities.

Accordingly, Title 24 of the Code of 
Federal Regulations is amended as 
follows:

PART 570— COMMUNITY 
DEVELOPMENT BLOCK GRANTS

1. The authority citation for Part 570 
continues to read as follows:

Authority: Title I, Housing and Community 
Development Act of 1974 (42 U.S.C. 5301-20);



Federal Register / Vol. 54, No. 122 / Tuesday, June 27, 1989 / Rules and Regulations 27131

and sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)).

2. Section 570.415 is added to read as 
follows:

§ 570.415 Community Development Work 
Study Program.

(a) A pplicability and objectives. HUD 
makes grants under CDWSP to 
institutions of higher education, either 
directly or through areawide planning 
organizations or States, for the purpose 
of providing assistance to economiçally 
disadvantaged and minority students 
who participate in a work study 
program while enrolled in full-time 
graduate or undergraduate programs in 
community and economic development, 
community planning or community 
management. The primary objectives of 
the program are to attract economically 
disadvantaged and minority students to 
careers in community and economic 
development, community planning, and 
community management, and to provide 
a cadre of well-qualified professionals 
to plan, implement and administer local 
community development programs.

(b) Definitions. The following 
definitions apply to CDWSP:

“Applicant” means an institution of 
higher education, a State, or an 
areawide planning organization that 
submits an application for assistance 
under CDWSP.

“Areawide planning organization 
(APO)” means an organization 
authorized by law or by interlocal 
agreement to undertake planning and 
other activities for a metropolitan or 
nonmetropolitan area.

“CDWSP” means the Community 
Development Work Study Program.

“Community development academic 
program” or “academic program" means 
an undergraduate or graduate degree 
program in community and economic 
development, community planning, 
community management, or other 
related fields of study. Related fields 
include public administration, public 
policy, urban economics, urban 
management, or urban planning, and 
exclude social and humanistic fields 
such as law, economics (except for 
urban economics), education, and 
history. Community development 
academic program or academic program 
does not include academic programs 
that offer joint fields of study in related 
and unrelated fields.

“Economically disadvantaged and 
minority students” means students who 
satisfy all applicable guidelines 
established at the participating 
institution of higher education to 
measure financial need for academic 
scholarship or loan assistance, 
including, but not limited to, students

who are Black, American Indian/ 
Alaskan Native, Hispanic, or Asian/ 
Pacific Island.

“Institution of higher educaiton” 
means a public or private educational 
institution that offers graduate or 
undergraduate degrees in a community 
development academic program and 
that is accredited by an accrediting 
agency or association recognized by the 
Secretary of Education under 34 CFR 
Part 603.

"Recipient” means an approved 
applicant that executes a grant 
agreement with HUD.

“Student” means a student enrolled in 
an eligible full-time academic program. 
He/she must be a first-year student in a 
two-year graduate program (or a junior 
in an undergraduate program). Students 
enrolled in Ph.D. programs are ineligible.

(c) A ssistance provided—{1) Types o f  
assistance available. HUD provides 
funding in the form of grants to 
recipients who make assistance 
available to eligible students. Grants are 
provided to cover the costs of student 
assistance and for an administrative 
allowance.

(i) Student assistance. Grants are 
made to recipients to cover the costs of 
assistance provided to eligible students 
in the form of student stipends, tuition 
support, and additional support.

(A) Student stipend. The amount of 
the student stipend is based upon the 
prevailing hourly rate for initial entry 
positions in the community and 
economic development field and the 
number of hours worked by the student 
at the work placement assignment. The 
amount of the student stipend may not 
exceed the actual cost incurred, up to a 
maximum of $6,000 per year 
(undergraduate student) and $9,000 per 
year (graduate student).

(B) Tuition support. The amount of the 
tuition support may not exceed the 
tuition charged at the participating 
institution of higher education up to a 
maximum of $3,000 per year 
(undergraduate student) and $3,500 per 
year (graduate student).

(C) A dditional support. The recipient 
may provide additional support for 
books, and support for travel related to 
the academic program, work placement 
assignment, or attendance at 
conferences sponsored by professional 
organizations in the field of community 
and economic development. The amount 
of additional support may not exceed 
the actual costs incurred, up to a 
maximum of $1,000 per year 
(undergraduate student) and $1,500 per 
year (graduate student).

(ii) Adm inistrative allow ance. HUD 
provides an allowance to recipients to 
cover the administrative costs of the 
program. The administrative allowance

is $1,000 per year for each student 
participating in the program.

(2) Number o f  students assisted. The 
minimum number of students that may 
be assisted is three students per 
participating institution of higher 
education. If an area wide planning 
organization or State receives 
assistance for a program that is 
conducted by two or more institutions of 
higher education, each participating 
institution must have a minimum of 
three students in the program. The 
maximum number of students that may 
be assisted under CDWSP is ten 
students per participating institution of 
higher education.

(d) R ecipient eligibility  and 
responsibilities.—{1) R ecipient 
eligibility, (i) The following 
organizations are eligible to apply for 
assistance under the program:

(A) Institutions o fh ig h ef education. 
Institutions of higher education offering 
graduate degrees in a community 
development academic program are 
eligible for assistance under CDWSP. 
Institutions of higher education that 
offer undergraduate degrees in a 
community development academic 
program áre eligible if the institution is 
located in a metropolitan statistical area 
(MSA) and no institution of higher 
education located in that metropolitan 
area offers graduate degrees in a 
community development academic 
program, or if the institution is located 
in one of the nonmetropolitan areas 
(non-MSA) of a State and no institution 
of higher education located in that 
nonmetropolitan area offers graduate 
degrees in a community development 
academic program.

(B) A reaw ide planning organizations 
and states. An areawide planning 
organization or a State may apply for 
assistance for a program to be 
conducted by two or more institutions of 
higher education.

(1) Institutions of higher education 
participating in an APO program must 
be located within the metropolitan or 
nonmetropolitan area served by the 
APO. Institutions of higher education 
participating in a State program must be 
located within the State.

[2] Except as provided below, 
participating institutions must offer 
graduate degrees in a community 
development academic program, 
Programs involving a participating 
institution that offers only 
undergraduate degrees in a community 
development academic program are 
eligible under the following 
circumstances: In the case of institutions 
participating in an APO program, no 
institution of higher education located
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within the metropolitan or 
nonmetropolitan area served by the 
APO offers graduate degrees in a 
community development academic 
program; or in the case of institutions 
participating in a State program, no 
institution of higher education located 
within the metropolitan or 
nonmetropolitan area in which the 
institution offering undergraduate 
degrees is located offers graduate 
degrees in a community development 
academic program.

(ii) If a State is approved for funding, 
institutions of higher education located 
in the State are not eligible recipients. If 
an APO is approved for funding, 
institutions of higher education located 
in the metropolitan area or 
nonmetropolitan area served by the 
APO are not eligible recipients. (Such 
institutions, however, may receive 
assistance through participation in an 
APO or State program.)

(iii) To be eligible in future funding 
competitions for CDWSP, recipients are 
required to maintain a 50 percent rate of 
graduation from a CDWSP-funded 
academic program.

(2) R ecipient responsibilities, (i) The 
recipieht is responsible for the 
administration of the program, for 
compliance with all program 
requirements, and for the coordination 
of program activities carried out by the 
work placement agencies and (if the 
recipient is an APO or Stçte), by the 
participating institutions of higher 
education, The recipient must:

(A) Recruit and select students for 
participation in CDWSP. The recipient 
shall establish recruitment procedures 
that identify eligible minority 
economically disadvantaged students 
pursuing career in community and 
economic development, and make such 
students aware of die availability of 
assistance opportunities. Students must 
be selected before the beginning of the 
semester for which funding has been 
provided.

(B) Recruit and select work placement 
agencies, and negotiate and execute 
agreements covering each work 
placement assignment

(C) Refer participating students to 
work placement agencies and assist 
students in the selection of work 
placement assignments.

(D) Provide regularly scheduled 
seminars designed to relate the work 
experience provided under CDWSP to 
the educational experience in the 
participating students’ academic 
program and to address career planning 
and permanent job placement At least 
one seminar each semester or quarter 
must address student obligations under 
CDWSP.

(E) Assign sufficient staff to 
administer and supervise the program 
on a day-to-day basis, and, where the 
recipient is an APO or State, to monitor 
the activities of the work study 
coordinating committee.

(F) Encourage participating students 
to obtain employment for a minimum of 
two years after graduation with a unit of 
State or local government, Indian tribe 
or nonprofit private organization that 
receives community development funds.

(G) Maintain records'by racial and 
ethnic categories for each economically 
disadvantaged student enrolled in the 
CDWSP.

(H) Keep records and make such 
reports as HUD may require.

(I) Comply with all other applicable 
Federal requirements.

(ii) If the recipient is an APO or State, 
the recipient must also:

(A) Establish a committee to 
coordinate activities between program 
participants, to advise the recipient on 
policy matters, to assist the recipient in 
ranking and selection of participating 
students, and to review disputes 
concerning compliance with program 
agreements and performance. The 
committee shall be chaired by a 
representative of the recipient, and shall 
include representatives of the 
participating institutions of higher 
education, work placement agencies, 
students, and HUD.

(B) Allocate the assistance awarded 
under the program to the participating 
institutions of higher education. APOs 
and States may not make fractional 
awards to institutions. (E.g., awards to 
institutions must assist a fixed number 
of students and not, for example, 6.5 
students.)

(e) Institutions o f  higher education . 
Institutions of higher education 
participating in a program are 
responsible for providing its educational 
component Where the recipient is an 
APO or State, the institution of higher 
education shall assist the APO or State 
in the administration and operation of 
the program. Responsibilities include 
assisting the recipient in the selection of 
students by determining the eligibility of 
students for the academic program, and 
by making the analysis of students 
under the financial need guidelines 
established by the institution. All 
institutions of higher education must 
comply with other applicable Federal 
requirements.

(f) W ork placem ent agencies 
eligibility  and responsibilities.—(1) 
Eligibility. To be eligible to participate 
in die CDWSP, the work placement 
agencies must be an agency of a State or 
unit of general local government, an 
areawide planning organization, an

Indian tribe, or a private nonprofit 
organization involved in comprehensive 
planning, land use, community 
development or housing activities.

(2) R esponsibilities. Work placement 
agencies must:

(i) Provide practical experience and 
training in the community and economic 
development, community planning, or 
community management field to 
participating students through work 
placement assignments. Work 
placement assignments must offer 
students experience in planning, 
developing, and administering a local 
community or economic development 
program.

(ii) Consult with the institution of 
higher education (and the APO or State, 
where an APO or State is the recipient) 
to ensure that the student’s work 
placement assignment provides the 
requisite experience and training to 
meet die required number of work hours 
specified in die student work placement 
agreement.

(iii) Provide a sufficient number of 
work placement assignments to provide 
participating students with a wide 
choice of work experience,

(iv) Require each student to devote
12-20 hours per week during the regular 
school year, or 35-40 hours a week 
during the summer, to the work 
placement assignment. Work placement 
agencies may provide flexibility in the 
work period, if such a schedule is 
consistent with the requirements of the 
student’s academic program. However, a 
participating student may receive 
stipend payment only during die period 
that the student is placed with the work 
placement agency.

(v) Comply with all other applicable 
Federal requirements.

(vi) Maintain such records as HUD 
may require.

(g) Student eligibility  and  
responsibilities. Students apply direcdy 
to recipients receiving grants under 
CDWSP. Students shall be selected in 
accordance with the following eligibility 
requirements and selection procedures.

(1) Eligibility, To be eligible for 
CDWSP, the student:

(i) Must satisfy all applicable 
guidelines established at the 
participating insdtudon of higher 
education to measure financial need for 
academic scholarship or loan 
assistance.

(ii) Must be a full-time student 
enrolled in the first year of graduate 
study in a community development 
academic program at the participating 
institution of higher education. If an 
institution of higher education 
participating in CDWSP offers only
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undergraduate degrees in a community 
development academic program, the 
individual must be a junior enrolled full
time in an undergraduate degree 
program. Individuals enrolled in 
doctoral programs are ineligible.

(iii) Must demonstrate an ability to 
maintain a satisfactory level of 
performance in the community 
development academic program and in 
work placement assignments, and to 
comply with the professional standards 
set by the recipient and the work 
placement agencies.

(iv) May not have previously 
participated in CDWSP.

(v) Must provide appropriate written 
evidence that he or she is lawfully 
admitted for permanent residence in the 
United States, if the individual is not a 
citizen.

(2) Selection. In selecting among 
eligible students, the recipient must 
consider the extent to which each 
student has demonstrated:

(i) Financial need under the applicable 
financial need guidelines established at 
the institution of higher education;

(ii) An interest in, and commitment to, 
a professional career in community and 
economic development, community 
planning or community management;

(iii) The ability satisfactorily to 
complete academic and work placement 
responsibilities under CDWSP.

(3) Student responsibilities. 
Participating students must:

(i) Enroll in a two-year program. A 
student’s academic and work placement 
responsibilities include: Full-time 
enrollment in an approved academic 
program; maintenance of a satisfactory 
level of performance in the community 
development academic program and in 
work placement assignments; and 
compliance with the professional 
conduct standards set by the recipient 
and the work placement agency. A 
satisfactory level of academic 
performance consists of maintaining a B 
average on the graduate level, and on 
the undergraduate level maintaining a 
grade-point average that would enable 
the student to graduate within the 
approval period of the grant. A student’s 
participation in CDWSP shall be 
terminated for failure to meet these 
responsibilities and standards. If a 
student’s participation is terminated, the 
student is ineligible for further CDWSP 
assistance and must repay to the 
recipient any tuition support and 
additional support received. (The 
student is not required to repay the 
stipend.)

(ii) Agree to make a good-faith effort 
to obtain employment with a unit of 
State or local government or Indian tribe 
administering community development

programs, or a non-profit private 
organization that receives community 
development funds. The term of 
employment should be for at least two 
consecutive years following graduation 
from the academic program. If the 
student does not obtain such 
employment, the student is not required 
to repay the assistance received.

(h) N otice o f  fund availability. HUD 
will solicit grant applications from 
institutions of higher education, APO’s 
and States by publishing a notice of 
fund availability in the Federal Register. 
The notice will:

(1) Explain how application packages 
(requests for grant applications) 
providing specific application 
requirements and guidance may be 
obtained;

(2) Specify the place for filing 
completed applications, and the date by 
which the applications must be 
physically received at that location;

(3) State the amount of funding 
available under the notice;

(4) Provide other appropriate program 
information and guidance.

(i) R ecipient selection  process. The 
selection process for applications under 
CDWSP consists of a threshold review, 
ranking of eligible applications and final 
selection.

(1) Threshold. To be eligible for 
ranking, applicants must meet each of 
the following threshold requirements:

(1) The application must be filed in the 
application form prescribed by HUD, 
and within the required time periods;

(ii) The applicant must demonstrate 
that it is eligible to participate;

(iii) The applicant must demonstrate 
that each institution of higher education 
participating in the program as a 
recipient has the required academic 
programs and faculty to carry out its 
activities under CDWSP. Each work 
placement agency must have the 
required staff and community 
development work study program to 
carry out its activities under CDWSP.

(2) Ranking. All applications that 
meet the threshold requirements will be 
placed in priority funding order. In 
ranking applications, HUD will consider:

(i) The relative quality of the 
academic program offered by the 
institution of higher education; quality of 
the academic supervision and amount of 
resources to be committed by the 
institution of higher education to the 
academic program; and the rate of 
graduation from previous CDWSP 
academic programs funded under these 
regulations.

(ii) The extent to which the 
participating students will receive a 
sufficient number and variety of work 
placement assignments, the assignments

will provide practical and useful 
experience to students participating in 
the program, and the assignments will 
further the participating students’ 
preparation for professional careers in 
community or economic development, 
community planning, or community 
management.

(iii) The degree to which proposed 
seminars will relate the experience 
provided under the work placement 
assignments with the educational 
experience provided under the academic 
program, and will address career 
planning and permanent job placement.

(iv) Hie extent to which the proposed 
program will lead participating students 
directly and immediately to permanent 
employment in community or economic 
development, community planning, or 
community management upon 
completion of the program.

(v) The degree to which an applicant 
will be able effectively to coordinate 
and administer the program.

(vi) The recipient’s relative 
commitment to meeting the needs of 
minority economically disadvantaged 
students. If the applicant is an APO or 
State, HUD will also consider the extent 
of the APO’s (or State’s) commitment to 
meeting the needs of minority 
economically disadvantaged students.

(3) Final selection. Eligible 
applications vrill be considered for 
selection in their rank order. HUD may 
make awards out of rank order to 
achieve geographic diversity, and may 
provide assistance to support a number 
of students that is less than the number 
requested under applications in order to 
provide assistance to as many highly 
ranked applications as possible.

(j) Agreements—(1) Grant agreement. 
The responsibilities of the recipient 
under CDWSP will be incorporated in a 
grant agreement executed by HUD and 
the recipient.

(2) Student agreem ent The recipient 
and each participating student must 
execute a written agreement 
incorporating their mutual 
responsibilities under CDWSP. The 
agreement must be executed before the 
student can be enrolled in the program.
A student’s participation in CDWSP 
shall be terminated for failure to meet 
the responsibilities and standards in the 
agreement.

(3) W ork placem ent assignment 
agreement. The institution of higher 
education, the APO or state (if an APO 
or State is the grant recipient), the 
participating student, and the work 
placement agency must execute a 
written agreement covering each work 
placement assignment. The agreement 
must address the responsibilities of each
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of the parties, the educational 
objectives, the nature of supervision, the 
standards of evaluation, and the 
student’s time commitments under the 
work placement assignment.

(4) APO (or state) and institution o f  
higher education. Where the recipient is 
an APO (or a State), the recipient and 
each participating institution of higher 
education must execute a written 
agreement incorporating their mutual 
responsibilities under CDWSP.

(k) Grant adm inistration—(1) In itial 
obligation o f  funds. When HUD selects 
an application for funding, and notifies 
the recipient, HUD will obligate funds to 
cover the amount of the approved grant. 
The initial obligation of binds will 
provide for student grants for two years.

(2) Disbursement. Recipients will 
receive grant payments by direct deposit 
on a reimbursement basis. If that is not 
possible, grant payments will be made 
by U.S. Treasury checks.

(3) D eobligation and recipient 
repaym ent (i) HUD may deobligate 
amounts for grants if proposed activities 
are not begun or completed within a 
reasonable time after selection.

(ii) If a student’s participation in 
CDWSP is terminated before the 
completion of the two-year term of the 
student’s program, the recipient must 
repay to the Federal Government the 
amount of the tuition support and 
additional support provided to the 
student under CDWSP. Recipients are 
required to make this repayment even

though the student fails to fulfill his or 
her repayment obligation to the 
recipient The recipient is eligible to 
receive payment for the cost of the 
student stipend paid before the date of 
the student’s termination, and for an 
administrative allowance that is based 
on the proportion of the two-year term 
completed by the student. The recipient 
may substitute a student to complete the 
two-year term of a student whose 
participation has been terminated. The 
substituted student must be otherwise 
eligible for participation in CDWSP and 
must have a sufficient number of 
academic credits to complete the degree 
program within the remaining portion of 
the terminated student’s two-year term.

(iii) Where an undue hardship would 
result from the application of the 
repayment requirement and where the 
application of the requirement would 
not adversely affect the purposes of 
CDWSP, HUD may, on a case-by-case 
basis, exempt the student or the 
recipient from repayment requirements 
under CDWSP. Such exemptions will be 
granted where a student is unable to ; 
work or to complete the program 
because of serious illness or death, or is 
unable to fulfill his or her financial 
obligations due to bankruptcy.

(iv) Consistent with OMB Circulars 
No. A-101 and A-110, HUD, in the grant 
agreement, will set forth in detail other 
circumstances under which funds may 
be deobligated, recipients may be liable

for repayment, or other sanctions may 
be imposed.

(1) Other F ederal requirem ents —(1) 
H andicap provision. Recipients must 
provide a statement certifying that no 
otherwise qualified handicapped person 
shall, solely by reason of handicap, be 
excluded from participation in, be 
denied the benefits of, or otherwise be 
subjected to discrimination under the 
CDWSP.

(2) Nondiscrimination. The recipient 
must adhere to the following 
nondiscrimination provisions: The 
requirements of Title VIII of the Civil 
Rights Act of 1968,42 U.S.C. 3600-20 
(Fair Housing Act) and implementing 
regulations issued at Subchapter A of 
Title 24 of the Code of Federal 
Regulations; Title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000d-4) 
(Nondiscrimination in Federally 
Assisted Programs) and implementing 
regulations issued at 24 CHI Part 1; 
section 504 of the Rehabilitation Act of 
1973 (29 U.S.C. 794) and implementing 
regulations at 24 CFR Part 8; Executive 
Order 11063 and implementing 
regulations at 24 CHI Part 107; and the 
Age Discrimination Act of 1975, and 
implementing regulations at 24 CFR Part 
148.

Date: June 21.1969.
Audrey E. Scott,
General Deputy Assistant Secretary for 
Community Planning and Development 
[FR Doc. 89-15181 Filed 6-28-89; 8:45 am] 
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