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First, ProPAC’s recommended payment approach
would not result in 2 major change from current
policy for these hospitals. Second, because eye and
ear specialty hospitals concentrate a high
volume of cases in a few procedures, the Commis-
sion believes that they may attain economies of
scale that other hospitals cannot.

Finally, the Commission recommends that the
Secretary examine the need for improved data from
freestanding ambulatory surgery centers. These
data, which are extremely limited, are the founda-
tion for establishing the ASC payment groups and
rates. Currently, there is no systematic method for
collecting information on costs in ASCs. The Com-
mission believes that efforts should be undertaken
now to ensure more reliable data from these facili-
ties in the future. For additional information on
this recommendation, refer to the forthcoming re-
port, Medicare Payment for Hospital Outpatient
Surgery, The Views of the Prospective Payment
Assessment Commission, April 1989.

Recommendation 17: Beneficiary Liability for
Hospital OQutpatient Surgery

The Secretary sﬁould modify the method

to determine Part B coinsurance for cer-
tain ambulatory surgery services performed
in hospital outpatient departments. Cur-
rently, beneficiary coinsurance is based on
hospital submitted charges. Beneficiary co-
insurance should be limited to 20 percent
of the payment amount allowed by Medi-
care. The Medicare program should bear
the costs of this change.

Under current law, beneficiary liability for am-
bulatory surgery differs depending on the site of
care. In hospital outpatient departments, coinsur-
ance is equal to 20 percent of the facility charge. In
freestanding ambulatory surgery centers, coinsur-
ance is equal to 20 percent of the ASC payment
rate.

Prior to OBRA 1986, hospital outpatient depart-
ments were reimbursed on the basis of reasonable
costs for all services, including ambulatory sur-
gery. These costs were not determined until after
the services were performed. Therefore, it was
administratively infeasible to base beneficiary
coinsurance on actual Medicare payment. As a
result, beneficiary coinsurance was based on
[FR Doc. 89-10781 Filed 5-1-89; 4:55 pm]

BILLING CODE 4120-01-C

49

submitted charges, which were known when ser-
vices were performed. Current policy still reim-
burses hospitals, in part, on a reasonable costs
basis. However, the Commission recommends a
prospective payment rate for ambulatory surgery in
OPDs (see Recommendation 16). Under this pol-
icy, Medicare payment will be known at the time
services are furnished. Therefore, it is feasible to
follow the general Medicare policy that beneficiary
coinsurance equals 20 percent of the payment
amount and Medicare payment equals 80 percent.

Analysis conducted by the Commission indicates
that, for approved ASC procedures, beneficiary
coinsurance tends to be greater in an OPD than in
a freestanding ASC. Beneficiary coinsurance in
the OPD generally exceeds 20 percent of the pay-
ment amount allowed by Medicare. In some cases,
the beneficiary is paying more than 35 percent of
the amount allowed by Medicare. Therefore, Medi-
care is reimbursing hospitals less than 80 percent
of the allowed amount. In ASCs, however, Medi-
care pays 80 percent and the beneficiary pays 20
percent of the allowed payment amount.

In the Commission’s view this policy unfairly
penalizes the beneficiary. ProPAC therefore be-
lieves legislation should be adopted to reduce the
burden on beneficiaries that results from using
submitted charges as the basis for determining
coinsurance.

The Commission realizes this policy will increase
Medicare expenditures. However, the Commission
believes that the Medicare program should assume
responsibility for 80 percent of the payment
amount. Therefore, the costs of this change should
be borne by the Medicare program. Payment to
hospitals should not be reduced to compensate for
the increase in expenditure.

Several other issues regarding beneficiary coin-
surance warrant further examination. These issues
relate to different Medicare policies for reimburs-
ing Medicare beneficiary bad debt and waiver of
coinsurance. The Commission intends to address
these issues in upcoming reports, as warranted.

For additional information on this recommenda-
tion refer to the forthcoming report, Medicare
Payment for Hospital Ouipatient Surgery, The Views
of the Prospective Pavment Assessment Conunis-
ston, April 1989.
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National Oceanic and Atmospheric
Administration

50 CFR Part 661
[Docket No. 90515-9115]

Ocean Salmon Fisheries off the Coasts
of Washington, Oregon, and California

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Notice of 1989 fishery
management measures, modification of
the Klamath River fall chinock spawning
escapement rate, and request for
comments.

suMMARY: NOAA issues this notice to
(1) establish fishery management
measures for the commercial and
recreational ocean salmon fisheries off
Washington, Oregon, and California for
1989 and, as specified, for 1990, and (2)
modify the Klamath River fall chinook
salmon spawning escapement rate.
Specific fishery management measures
vary by fishery and area. Together they
establish fishing areas, seasons, quotas,
legal gear, recreational fishing days and
catch limits, possession and landing
restrictions, and minimum lengths for
salmon taken in the exclusive economic
zone (3-200 nautical miles) off
Washington, Oregon, and California.
Similar regulations are being adopted
for the State waters (0-3 nautical miles)
by the States of Washington, Oregon,
and California. The management
measures and modified spawning
escapement rate are intended to prevent
overfishing and to apportion the ocean
harvest equitably among non-treaty
commercial and recreational and treaty
Indian fisheries. The regulations also are
calculated to allow a portion of the
salmon runs to escape the ocean
fisheries to provide for treaty and non-
treaty Indian and non-Indian inside
fisheries and spawning. These
management measures and modified
spawning escapement goal were
established by the procedures instituted
by the framework amendment to the
Fishery Management Plan for Ocean
Salmon Fisheries off the Coasts of
Washington, Oregon, and California.
DATES: This notice will be effective from
0001 hours Pacific Daylight Time (p.d.t.),
May 1, 1989, until modified, superseded,
or rescinded. Comments will be
accepted until May 15, 1989.
ADDRESSES: Comments should be sent
to Rolland A. Schmitten, Director,
Northwest Region, NMFS, 7600 Sand
Point Way NE., BIN C15700, Seattle, WA
98115-0070; or E. Charles Fullerton,
Director, Southwest Region, NMFS, 300

S. Ferry Street, Terminal Island, CA
90731-7415.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson (Northwest Region,
NMFS), 206-526-6140; Rodney R.
Mclnnis (Southwest Region, NMFS),
213-514-6199; or Lawrence D. Six
(Pacific Fishery Management Council),
503-221-6352.

SUPPLEMENTARY INFORMATION:
Background

The ocean salmon fisheries off
Washington, Oregon, and California are
managed under a “framework" Fishery
Management Plan for Ocean Salmon
Fisheries off the Coasts of Washington,
Oregon, and California (framework
FMP). The framework FMP was
approved in 1984 and has been amended
three times since then (52 FR 4148,
February 10, 1987; 53 FR 30285, August
11, 1988). Implementing regulations for
the latest amendment, Amendment 9,
were filed with the Office of the Federal
Register and effective on May 1, 1989.
Regulations at 50 CFR Part 661 provide
the mechanism for making preseason
and inseason adjustments to the
management measures and for
modifying spawning escapement goals,
within limits set by the FMP, by notice
in the Federal Register.

This notice implements management
measures for the 1989 and, as specified,
the 1990 ocean salmon fisheries
recommended by the Pacific Fishery
Management Council {Council).

Schedule Used To Establish 1989
Management Measures

In accordance with the FMP, the
Council’s Salmon Technical Team (STT)
and staff economist prepared several
reports for the Council, its advisors, and
the public. The first report, “Review of
1988 Ocean Salmon Fisheries,"
summarizes the 1988 ocean salmon
fisheries and assesses how well the
Council's management objectives were
met in 1988. The second report,
“Preseason Report I: Stock Abundance
Analysis for 1989 Ocean Salmon
Fisheries," provides the 1989 salmon
stock abundance projections and
analyzes the impacts on the stocks and
Council management goals if 1988
regulations and regulatory procedures
were applied to the 1989 stock
abundance.

The Council met on March 7-10, 1989,
in Millbrae, California, to develop
proposed management options for 1989.
Four commercial and three recreational
fishery management options were
proposed for further analysis and public
comment. These options presented
various combinations of management

measures designed to protect weak
stocks and provide for ocean harvests of
more abundant stocks of salmon. After
the March Council meeting, the STT and
staff economist prepared a third report,
“Preseason Report II: Analysis of
Proposed Regulatory Options for 1989
Ocean Salmon Fisheries,” which
analyzes the effects of the proposed
1989 management options. This report
also was distributed to the Council, its
advisors, and the public.

Public hearings on the proposed
options were held March 28-29, 1989, in
Seattle, Washington; Astoria and Coos
Bay, Oregon; and Eureka and
Sacramento, California,

The Council met on April 4-7, 1989, in
Portland, Oregon, to adopt its final 1989
recommendations to the Secretary of
Commerce (Secretary). Following the
April Council meeting, the STT and staff
economist prepared a fourth report,
“Preseason Report III: 1989 Ocean
Salmon Fisheries, Analysis of Impacts of
Council Adopted 1989 Regulations,”
which analyzes the environmental and
socio-economic effects of the Council's
final recommendations. This report also
was distributed to the Council, its
advisors, and the public.

Resource Status

Some salmon runs returning to
Washington, Oregon, and California
streams in 1989 are expected to be larger
than in 1988. These include a predicted
abundance of Oregon Production Index
(OPI) coho salmon stocks destined for
Columbia River hatcheries and the
California and Oregon coasts of
2,039,300 fish compared to the 1988 post-
season assessment of 2,008,100 fish, as
well as modest improvements in many
Washington coastal and Puget Sound
coho salmon stocks.

Primary resource concerns are for
Klamath River fall chinook, Columbia
River spring and summer chinook, and
some Washington coastal and Puget
Sound natural coho salmon, particularly
Skagit River and Queets River stocks.
Management of these stocks is impacted
by interjurisdictional agreements among
tribal, state, Federal, and/or Canadian
managers.

Chinook Salmon Stocks

Abundance of California Central
Valley chinook stocks is expected to be
lower than 1988 when record chinook
landings were made in the commercial
fishery south of Horse Mountain,
California. Sacramento River fall-run
chinook, which comprise the majority of
Central Valley salmon, are healthy.
Spawning escapement for Sacramento
fall chinook is predicted to meet or
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exceed the 122,000-180,000 goal range in
1989.

Escapements of upper Sacramento
winter-run chinook have dwindled from
over 100,000 fish in the late 1960s to
about 2,000 adult fish in recent years.
This depressed run is only slightly
impacted by ocean fisheries as they
currently are configured, and that
impact is primarily on two-year-old fish
in the recreational fishery. This run was
considered by NOAA for listing as
threatened or endangered under the
Endangered Species Act, 16 U.S.C. 1531
et seq., in 1987, At that time, NOAA
determined that its propsed listing as
endangered or threatened was not
warranted because State and Federal
resource management agencies had
agreed to address the habitat problems
that contributed to its decline (52 FR
6041, February 27, 1987). This
determination was reaffirmed in 1988 (53
FR 49722, December 9, 1988).

Klamath River fall-run chinook are the
primary management concern in the
area from the Orford Reef Red Buoy off
southern Oregon to Horse Mountain off
northern California, the so-called
“Klamath River Management Zone.”
The estimated total ocean population of
age-3 and age-4 Klamath River fall
chinook in 1969 is 397,700, above the
334,500 predicted abundance in 1968 but
below the actual 1988 abundance of
530,200. Ocean escapement to the
Klamath River in 1988 totaled 181,200
adult fish, well above the projected 1988
escapement of 132,000 fish.

Amendment 9 to the framework FMP
replaced the long-term spawning
escapement goal and interim rebuilding
schedule for Klamath River fall chinook
with fixed annual spawning escapement
and harvest rates will allow a fixed
percentage of the potential adults from
each brood of natural spawners to
escape the fisheries and spawn, Under
this approach, the actual number of
adult natural spawners will vary each
year in proportion to the total
abundance of adults. Spawning
escapements will be higher in years of
higher abundance and lower in years of
lower abundance, subject to a minimum
spawning escapement floor of 35,000
naturally spawning adults. Amendment
9 and its implementing regulations
initially established a spawning
escapement rate of 35 percent. Based on
the Council's recommendation, the
Secretary has modified the 35 percent
spawning escapement rate to a 33-34
percent spawning escapement rate in
accordance with the procedures in the
framework FMP and its implementing
regulations (see following section
“Modification of Klamath River Fall

Chinook Spawning Escapement Goal").
Based on a 33-34 percent spawning
escapement rate, the 1989 projected
ocean escapement to the Klamath River
is 165,900 fish.

Oregon coastal chinook stocks include
south-migrating and localized stocks
primarily from southern Oregon streams,
and north-migrating chinook stocks
which generally originate in central and
northern Oregon streams. Abundance of
south-migrating and localized stocks is
expected to be somewhat lower than
1988 levels. These stocks are important
contributors to ocean fisheries off
Oregon and northern California. The
generalized expectation for north-
migrating stocks is for a continuation of
above average abundance as observed
in recent years. These stocks primarily
contribute to ocean fisheries off British
Columbia and Alaska. It is expected
that the aggregate Oregon coastal
chinook spawning escapement goal of
150,000 to 200,000 naturally spawning
adults will continue to be met.

Estimates of Columbia River chinook
abundance vary by stock as follows.

(1) Columbia River spring and summer
chinook. Numbers of upriver spring
chinook predicted to return to the river
are 4 percent below the 1988 run size,
but 64 percent greater than the 1979~
1984 average. The 1989 stock status
continues to be depressed, and expected
ocean escapement is substantially
below the goal of 115,000 adults counted
at Bonneville Dam. Upriver spring
chinook escapement is affected only
slightly by fisheries off the coasts of
Washington and Oregon, Lower river
spring (Willamette) chinook returns are
projected to be 14 percent below the
1988 run, but 57 percent greater than the
1980-1984 average. Expected abundance
of upriver summer chinook is the same
as in 1988. The stock's status remains
extremely depressed, with ocean
escapement being about 63 percent
below the midpoint of the goal range of
80,000 to 90,000 adults counted at
Bonneville Dam. Upriver summer
chinook migrate to the far north and are
not a major contributing stock to
Council fishery catches. Concern for
increasing harvest rates on upriver
spring and summer chinook stocks in
Council and Washington Strait of Juan
de Fuca area fisheries was a major
factor in the determination of total
allowable fishery impacts in Council
fisheries for 1989.

(2) Columbia River fall chinook.
Upriver bright fall chinook ocean
escapement is expected to be about
231,800 adults, 31 percent below the 1988
return, but about 2.1 times the 1981-1985
level. Lower river natural fall chinook

ocean escapement is forecast at about
30,000 adults, 24 percent below the 1988
run. Columbia River fall hatchery tules
normally account for more than half the
total catch north of Cape Falcon,
Oregon. Ocean escapement of lower
river hatchery fall chinook, the single
largest stock group contributing to
harvests north of Cape Falcon, Oregon,
is forecast at about 97,500 adults, 68
percent less than the 1988 run size and 9
percent less than the 1981-1985 average.
Spring Creek hatchery fall chinook
ocean escapement is projected to be
about 23,000 fish, 72 percent greater than
the 1988 return; the 1981-1985 average
ocean escapement was 63,300 adults.

Washington coastal and Puget Sound
chinook generally migrate to the far
north and are affected insignificantly by
ocean harvests from Cape Falcon to the
U.S.-Canada border.

Coho Salmon Stocks

The Oregon Production Index (OPI) is
an annual index of coho abundance
from Leadbetter Point, Washington,
south through California, Oregon coastal
and Columbia River coho stocks are the
primary components of the OPI. The
1989 OPI is 2,039,300 coho, 14 percent
below the 1988 preseason forecast and 2
percent above 1988 observed levels. The
1989 estimate includes 446,200 Oregon
coastal natural (OCN) coho salmon, a
decrease from the 1988 predicted
abundance level of 480,300. The
methodology for calculating the private
and public hatchery components and the
OCN components of the OPI is
described in the Council's “Preseason
Report I: Stock Abundance Analysis for
1989 Ocean Salmon Fisheries." The 1988
spawning escapement of the OCN
stocks was 158,900, some 41,100 fish or
21 percent below the spawning
escapement goal of 200,000.

In general, 1989 stock abundance for
Washington coastal and Puget Sound
coho salmon stocks is slightly improved
over 1988. Ocean escapements expected
from Council management measures in
1989 are sufficient to provide for some
inside area fishery harvest while
achieving spawning escapement goals or
minimum acceptable levels for most
Puget Sound and Washington coastal
natural coho stocks. Skagit River and
Queets River natural coho continue to
be primary resource conservation
constraints in both ocean and inside
fisheries. The Skagit River natural coho
stock spawning escapement expectation
is 10,000 fish below the goal of 33,000
adults. Queets River natural coho
spawning escapement is expected to be
below the floor level of 5,800 adults.




19800 Federal Register / Vol.

54, No. 87 /| Monday, May 8, 1983 / Rules and Regulations

Pink Salmon Stocks

Two major stocks comprise the pink
salmon population available to the
ocean fisheries during odd-numbered
years. The Fraser River pink run is
forecast at 17 million compared with the
1977-1987 (odd years only) average run
size of 14 million. The preliminary
preseason forecast for Puget Sound
origin pink salmon is for above average
abundance; the 1977-1987 average is
less than 2 million.

The Fraser River Panel of the Pacific
Salmon Commission has jurisdiction
over all U.S, Pink and sockeye salmon
fisheries in the ocean waters north of
approximately Carroll Island,
Washington, and the inside waters of
the Strait of Juan de Fuca and Puget
Sound. The Fraser River Panel has
notified the Council that it intends to
maintain jursidiction over the ocean
commercial troll harvest of pink salmon
during the 1989 fishing season. In recent
years, the Fraser River Panel has
deferred to the Council's
recommendations for ocean regulations
governing pink salmon harvest. Thus,
regulations promulgated by the Fraser
River Panel may supersede the
Secretary's regulations for the ocean
hearvest of pink salmon in 1989 between
48 N. lat. and the U.S.-Canada border
between 3 and 200 nautical miles of
shore.

Modification of Klamath River Fall
Chinook Spawning Escapement Goal

Amendment 9 to the framework FMP,
which was approved by the Secretary
on March 14, 1989 and implemented on
May 1, 1989, replaced the long-term
spawning escapement goal and interim
rebuilding schedule for Klamath River
fall chinook contained in the framework
FMP with fixed annual spawning
escapement and harvest rates. Under
this approach, the spawning escapement
rate would be held constant over a long
period of time to allow the magnitude of
landings and escapement to vary in
proportion to the stock abundance,
subject to a minimum spawning
escapement floor of 35,000 naturally
spawning adults. The purpose of shifting
to a spawning escapement rate
approach was to allow for natural
variation in the spawning escapement
and to obtain information on the
productivity of the Klamath River Basin
to ultimately determine the optimum
escapement. Analysis of this approach
indicated it would result in the
achievement of maximum sustainable
yield (MSY) over the long term.

The initial spawning escapement rate
set by Amendment 9 is 35 percent, and
is based on the recommendation of the

Klamath River Technical Team, an
advisory body to the Klamath Fishery
Management Council (KFMC). The
KFMC was established under the
Klamath and Trinity River Basins
Restoration Act (Pub.L. 99-552) to
establish, among other things, a long-
term policy for managing the ocean and
in-river harvest of Klamath River
salmon, and to recommend ocean
harvesting regulations to the Council.

The Council recognized that the fixed
spawning escapement rate would
require annual technical review by the
Council and the STT and occasionally
would need to be revised to remain
current with the best scientific
information available. Consequently, the
Council recommended that specific
procedures for STT review and
subsequent modification of spawning
escapement goals contained in the
framework FMP would also apply to the
Klamath River fall chinook spawning
escapement rate. Under the procedures
contained in 50 CFR 661.22 (50 FR 813,
January 7, 1985), the Secretary is
authorized to modify an escapement
goal by publishing a notice in the
Federal Register under § 661.23 if: “A
comprehensive technical review of the
best scientific information available
provides conclusive evidence which, in
the view of the Salmon Technical Team
and the Council, justifies modification of
an escapement goal."

At the March 7-10, 1989, Council
meeting, the STT reviewed the basic
parameters of the model used to develop
the 35 percent spawning escapement
rate and recommended to the Council
that, based on specific changes to some
of the parameters, a spawning
escapement rate of between 33 and 34
percent was more appropriate. The
STT's recommendation was included in
“Preseason Report 1I: Analysis of
Proposed Regulatory Options for 1989
Ocean Salmon Fisheries” which was
distributed to the Council, its advisors,
and the public. The Council
recommended to the Secretary that the
spawning escapement rate be revised
accordingly. The Secretary has
determined that such a change is
justified and herein modifies the
Klamath River fall chinook spawning
escapement rate from 35 percent to
between 33 and 34 percent.

Management Measures for 1989

The Council adopted allowable ocean
harvest levels and management
measures for 1989 which are designated
to apportion the burden of protecting the
weak stocks discussed above equitably
among ocean fisheries and to allow
maximum harvest of natural and

hatchery runs surplus to inside fishery
and spawning needs.

North of Cape Falcon

For the area north of Cape Falcon,
Oregon, all non-treaty commercial troll
and recreational ocean fisheries will be
limited by either (a) an overall 95,000
chinook quota, or (b) impacts on critical
Washington coastal and Puget Sound
natural stocks equivalent to the
preseason coho quota of 300,000. The
recreational fishery will be limited by
overall quotas of 47,500 chinook and
225,000 coho salmon, The commercial
troll salmon fishery will be limited by
overall quotas of 47,500 chinook and
75,000 coho salmon. Treaty Indian troll
fisheries will be limited by overall
quotas of 32,000 chinook and 77,000 coho
salmon. Chinook quotas for non-treaty
(85,000} and treaty (32,000) ocean
fisheries in the area north of Cape
Falcon are based on upper Columbia
River spring chinook harvest rates in
Washington's Strait of Juan de Fuca
area and ocean troll and recreational
fisheries. The 1989 quota levels,
including restrictions to the non-treaty
troll fishery in the area north of the
Queets River, are expected to result in a
rate of fishery impact on upriver spring
chinook that is equivalent to the rate
observed for each of the fisheries in the
1988 seasons. The harvest rate estimates
in the non-treaty and treaty ocean
fisheries assume chinook harvest levels
for Strait of Juan de Fuca fisheries in
1989 will be equivalent to 32,000 (trealy
troll) and 48,200 (recreational) fish.

The recreational fishery between the
U.S.-Canada border and Cape Falcon
will open for all species except coho
salmon on May 28 and continue through
June 12 or the overall recreational
chinook quota of 47,500, Fishing will be
allowed Sunday and Monday only, 0 to
6 nautical miles of shore, with a 2 fish
daily bag limit. A harvest guideline of
5,000 chinook will apply. Harvest
guidelines do not serve as quotas
requiring mandatory closure of a fishery
when reached, but are harvest goals
which may serve as the basis for
inseason management adjustments to
ensure that harvest guidelines are not
greatly exceeded. The all-species
recreational fishery between the U.S.-
Canada border and the Queets River
will open July 2 through the earliest of
September 28 or the overall recreational
chinook quota of 47,500 or the subarea
coho quota of 22,500. Fishing will be
allowed Sunday through Thursday with
a 2 fish daily bag limit and a harvest
guideline of 3,900 chinook. In the two
subareas between the Queets River and
Cape Falcon, the all-species recreational
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fishery will open June 26 through the
earliest of September 28 or the overall
recreational chinook quota or the
subarea coho quotas of 91,100 for the
Queets River to Leadbetter Point and
111,400 for Leadbetter Point to Cape
Falcon. Fishing will be allowed Sunday
through Thursday with a 2 fish daily bag
limit and chinook harvest guidelines of
24,300 for Queets River to Leadbetter
Point and 14,300 for Leadbetter Point to
Cape Falcon.

The commercial troll salmon fishery
for all species except coho salmon will
open in the area between the Queets
River and Cape Falcon May 1 through
June 15 or a chinook quota of 39,500. An
all-species troll season, designed
primarily to take pink salmon, will open
August 7 through the earlier of August
31 or a coho quota of 40,000. Fishing will
be limited to an area which is generally
beyond the 100 fathom line with gear
limited to flashers with barbless, bare,
blued hooks. A 4,000 chinook salmon
harvest guideline will apply. A second
all-species troll season between the Red
Buoy Line and Cape Falcon will open for
1 day, August 21, close for 2 days, then
reopen August 24 through the earliest of
October 31 or a coho quota of 35,000 or
the overall chinook quota. This season is
confined to the southern portion of the
area north of Cape Falcon in order to
protect northern Washington coastal
coho salmon stocks.

South of Cape Falcon

The predominant chinook salmon
management concern in the area south
of Cape Falcon is to provide for the
harvest of healthy chinook and coho
salmon stocks from many California and
Oregon coastal streams and the
Columbia River while, at the same time,
protecting adequate numbers of Klamath
River fall chinook salmon in the ocean
areas to meet the modified Klamath
River spawning escapement rate of 33-
34 percent of the total adult ocean
abundance and provide for inriver
fisheries at generally the 1988 level.
These management constraints resulted
in the Council recommending very
restrictive fishing seasons in the area
between Orford Reef Red Buoy in
southern Oregon and Horse Mountain in
northern California (the so-called
“Klamath Fishery Management Zone" or
KMZ). Because the Council wanted to
allow some fishing within the KMZ to
offset potential socio-economic
hardships that would result from total
closure of the KMZ, additional
dampening of the fisheries, especially
the troll fishery, was required in the
areas both north and south of the KMZ.
The management measures
recommended by the Council are

projected to achieve an ocean
escapement of 165,900 adult Klamath
River fall chinook and an escapement of
98,300 natural adult spawners, assuming
inriver fisheries harvest 67,600 adult
fish,

Total fishery impacts on coho salmon
in the area south of Cape Falcon are
limited to levels which provide for the
achievement of the OCN stock spawning
escapement goal of 200,000 adults,
Additionally, the level of fishery impact
on Washington coastal coho stocks was
constrained to the average rate of
impact measured for the period from
1979 to 1981.

The overall coho salmon recreational
impact (catch plus hooking mortality in
all-species-except-coho fisheries) is
limited to 285,000 coho salmon from
Cape Falcon to the U.S.-Mexico border.
Any of the coho salmon recreational
impact quota not needed to complete the
scheduled recreational seasons will be
rolled over to the commercial troll
fishery about August 1. The commercial
troll salmon fishery from Cape Falcon to
the U.S.-Mexico border is limited to an
overall combined catch (474,000) and
hooking mortality impact quota of
561,000 coho salmon. The catch quota is
474,000 coho salmon. An impact ceiling
of no more than 100,000 (89,000 catch)
coho salmon impact quota may be taken
south of Orford Reef Red Buoy and no
more than 430,000 (349,000 catch) south
of Cascade Head. There is a separate
5,000 coho salmon quota for the area
south of Horse Mountain that is
deducted preseason from the overall
quotas and ceilings and is to begin on
attainment of the overall coho quota
south of Cape Falcon or either coho
ceiling minus the deduction.

The recreational fishery for all species
from Cape Falcon to the Orford Reef
Red Buoy will open May 1 through May
26 shoreward of a line generally
representing the 27 fathom curve.
Between May 27 and the earliest of
September 15 or the coho quota the
fishery is open for all species with no
area restrictions. The bag limit is 2 fish
per day, and not more than 6 fish in 7
consecutive days, for both seasons.

The commercial troll fishery from
Cape Falcon to Cascade Head will open
May 1 through July 11 for all species
except coho. The all-species season will
open July 12 through earliest of August
31 or the coho quota at which time the
fishery will continue for all species
except coho. A 3-day closure will occur
when the catch has reached 75 percent
of the coho ceiling for the area south of
Cascade Head. Between Cape Falcon
and Orford Reef Red Buoy, an all

species except coho season will open
from September 1 through October 31,

Between Cascade Head and Orford
Reef Red Buoy, the area adjacent to and
north of the KMZ, the commercial troll
seasons reflect dampening measures to
control the harvest of Klamath River fall
chinook to the level of ocean
escapement required by the FMP. The
commercial troll season will open May 1
through June 23 for all species except
coho. The season will be closed for 7
days during June 24-30 then reopen for
all species July 1 through the earliest of
August 31 or the coho quota or ceiling.
At such time that the coho catch reaches
75 percent of the south of Cascade Head
coho ceiling, the fishery will be closed
for 3 days to assess whether inseason
management measures are necessary to
dampen the catch rate. If the season is
closed prior to August 31 because of
achievement of the coho quota or
ceiling, it will reopen immediately for all
species except coho. During the all-
species season a daily landing limit of
50 coho plus at least 1 chinook for each
3 coho over 50 is applied. Two small
subarea closures between Cape Arago
and Orford Reef Red Buoy will occur
during July 14-81 and August 18-31 to
further reduce impacts on Klamath River
fall chinook.

Between Orford Reef Red Buoy and
Horse Mountain (the KMZ), the
recreational fishery will open May 1
through September 30 for all species
with a harvest guideline of 80,000
chinook salmon and a daily bag limit of
2 fish. If necessary to more closely meet
the chinook harvest guideline, the daily
bag limit will be adjusted on about
August 1 to 2 fish, only 1 of which may
be a chinook, if 40,000 chinook have
been landed by July 15. A small area off
the Klamath River mouth will be closed
during August 1-31 (Conservation Zone
2). (
The commercial troll fisheries in the
KMZ have been severely restricted to
achieve the FMP's spawning
escapement rate for Klamath River fall
chinook stocks and to provide for in-
river harvest at the 1988 level. Two
small areas between Orford Reef Red
Buoy and Humbug Mountain, Oregon,
and between Punta Gorda and Horse
Mountain, California are all closed all
year to the commercial troll fishery in
order to separate the KMZ from
fisheries in areas to the north and south.
The area within the KMZ between
Humbug Mountain and Punta Gorda will
open for all species June 5 through
earliest of June 16 or a chinook quota of
15,000 or the south of Cape Falcon coho
quota or ceiling with a single daily
landing limit of 20 chinook. The season
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will be closed between June 17 and
August 17 then reopen for all species
August 18 through earliest of August 31
or a chinook quota of 7,500 or the coho
quota or ceiling with a single daily
landing limit of 20 chinook. If the coho
quota or ceiling is reached before the
chinook quotas in these areas, the
season would remain open for all
species except coho until the chinook
quotas are reached. Conservation Zone
2 around the Klamath River mouth is
closed all year.

Three small chinook fisheries are
authorized within portions of the KMZ
to allow the harvest of Rogue River and
Eel River chinook salmon. Between
Sisters Rocks and House Rock, Oregon,
the season will open for all species
except coho May 1 through earliest of
May 14 or a chinook quota of 7,500 only
within 0 to 6 nautical miles of shore.
Between Sisters Rocks and Mack Arch a
fall season will open for all species
except coho September 1 through
earliest of September 15 or a chinook
quota of 7,500 within 0 to 6 nautical
miies of shore. Finally, between
Trinidad Head and Punta Gorda an all-
species season will open September 15
through earliest of October 31 or a
chinook quota of 15,000 within 0 to 6
nautical miles of shore.

Between Horse Mountain and the
U.S.-Mexico border the recreational
season is the same as during 1988. It
opens the nearest Saturday to February
15 through the nearest Sunday to
{\Jovember 15 with a 2 fish daily bag

imit.

The commercial troll fishery between
Horse Mountain and Point Arena,
adjacent to and just south of the KMZ,
contains three block closures designed
to dampen the catch of Klamath River
fall chinook. The commercial troll
season will open for all species except

coho May 1 through May 17, close
between May 18 and June 4, reopen for
all species June 5 through earliest of
June 17 or coho quota, close between
June 18 and July 1, reopen for all species
July 2 through earliest of July 14 or coho
quota, close between July 15 and July 28,
then reopen for all species July 29
through the earliest of the south of Cape
Falcon overall coho quota or subarea
ceilings plus the special subarea coho
quota of 5,000 fish for the entire area
south of Horse Mountain. At such time
as the subarea coho quota of 5,000 fish
is reached, the season will remain open
only to all species except coho.

California commercial troll
representatives have requested a
redistribution of salmon fishing
opportunity among the California ports
in order to achieve a more favorable
distribution of economic benefits. Public
comments are invited on this issue.

The commercial troll fishery between
Point Arena and the U.S.-Mexico border
will open for all species except coho
May 1 through May 31, then change to
an all-species season June 1 through the
earliest of September 30 or overall coho
quota. If the overall coho quota is
reached before September 30, the all-
species season will continue under a
special subarea quota of 5,000 coho for
the area south of Horse Mountain. After
the subarea quota is reached, the season
reverts to all species except coho
through September 30.

The timing of the March and April
Council meetings makes it impracticable
for the Council to recommend fishing
seasons to the Secretary that begin
before May 1 of the same year. Thus,
any opening earlier than May 1 for 1990
fishing seasons must be provided for at
this time because the regulations
stemming from the Council's April 1990
meeting cannot be implemented before

May 1, 1990. The Council has
recommended that the commercial troll
fishery off California open April 15,
1990. However, scientific information on
stock abundance of critical stocks will
not be available to the Council until
February and March of 1990 which may
make it necessary to adjust the opening
date for some areas or subareas off
California prior to April 15, 1990.
Therefore, the Council has
recommended, and the Secretary
concurs, that the Council may
recommend to the Secretary prior to
April 15, 1990, modifications to the April
15 opening date and areas in order to
avoid adverse impacts on critical stocks.
The Secretary will publish a notice of
any such modifications in the Federal
Register in accordance with the
procedures authorized in § 661.23.

The following tables and text are the
management measures recommended by
the Council for 1989 and, as specified,
for 1990. Specific measures vary by
fishery and area. Together they
establish fishing areas, seasons, quotas,
legal gear, recreational fishing days and
catch limits, possession and landing
restrictions, and minimum lengths for
salmon taken in the exclusive economic
zone (EEZ) off Washington, Oregon, and
California. The Secretary concurs with
these recommendations and finds them
responsive to the goals of the FMP, the
requirements of the resource, and the
socio-economic conditions affected by
ocean fisheries. The recommendations
are consistent with the requirements of
the Magnuson Fishery Conservation and
Management Act and other applicable
law including United States obligations
to Indian tribes with treaty-secured
fishing rights.

The following management measures
are adopted for 1989 and, as specified,
for 1990 under 50 CFR Part 661.

TABLE 1.—COMMERCIAL MANAGEMENT MEASURES FOR 1989 OCEAN SALMON FISHERIES
[NOTE: This table contains important restrictions in Parts A, B, C, and D which must be followed for lawful participation in the fishery]

Area and season

Quota or guideline(”)

Restrictions and exceptions

A. Seasons, Species, and Subarea Quotas

39,500

(D-1) 4,000°......

(D-1) 4,000

Conservation Zone 1 (C-3), Columbia River mouth, Is closed.

Flashers with barbless, bare, blued hooks only.
Closed inside 100 fathom line (C-8).

A single daily landing limit per vessel of 40 coho and 4 chinook Is
permitted. Chinook must be delivered with the coho and all salmon
must be delivered in the area from Leadbetter Point to Cape Falcon.
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TABLE 1.—COMMERCIAL MANAGEMENT MEASURES FOR 1989 OCEAN SALMON FISHERIES—Continued
[NoTe: This table contains important restrictions in Parts A, B, C, and D which must be followed for lawful participation in the fishery]

Area and season

Salmon
species

Quota or guideline(®)

Chinook

Coho

Restrictions and exceptions

Cape Falcon to Orford Reef Red Buoy:
Cape Falcon to Cascade Head:
May 1 thru July 11

July 12 thru earlier of August
31 or coho quota.

Coho quota thru August 31

Cascade Head to Orford Reef Red
Buoy:
May 1 thru June 23

July 1 thru earliest of August
31 or coho quota or coho
ceiling.

Earlier of coho quota or coho
ceiling thru August 31.
Cape Falcon to Orford Reef Red
Buoy: September 1 thru October
31.

Orford Reef Red Buoy to Horse Moun-
tain:
Orford Reef' Red Buoy to Humbug
Mountain: Closed entire season
Sisters Rocks to House Rock: May
1 thru earfier of May 14 or chi-
nook quota.

Humbug Mountain to Punta Gorda:
June 5 thru earliest of June 16
or chinook or coho quota or

coho ceiling.

Earlier of coho quota or coho
celling thru earlisr of June
16 or chinook quota.

August 18 thru earliest of
August 31 or chinook or
coho quota or coho ceiling.

Latest of August 18 or coho
quota or coho ceiling thru
earfier of August 31 or chi-
nook quota.

Sisters Rocks to Mack Arch: Sep-
tember 1 thru earlier of Septem-
ber 15 or chinook quota.

Trinidad Head to Punta Gorda:
September 15 thru earlier of Oc-
tober 31 or chinook quota.

Punta Gorda to Horse Mountain:
Ciosed entire season

Horse Mountain to U.S.-Mexico Border:
Horse Mountain to Point Arena:
May 1 thru May 17

June 5 thru earliest of June 17
or coho quota or coho ceil-
ing.

All except
coho.

All except
coho.

.t All except

All except
coho.
All except
coho.

All except

Al except

All excep!
coho.

All except
coho.

All except
coho.

All

3-day closure at 75% of coho ceiling (C-7). Mixed loads of chinook
and coho or coho-only loads which have been caught in this
management area cannot be landed south of Cascade Head unless
the load meets the landing limits required in the area of ianding.

Cape Arago to Orford Reef Red Buoy is closed July 14-31 and August
18-31. 3-day closure at 75% of coho ceifing (C-7). A single daily
landing limit per vessel of 50 coho is permitted. There is no limit on
the number of chinook that may be landed. To land more than 50
coho, chinook must aiso be landed such that there is at least 1
chinook for each 3 coho landed over 50. Mixed loads of chinook and
coho or coho-only loads must be delivered within this management
area. All chinook in possession must be delivered with the coho.
There are no restrictions on the place of delivery of chincok-cnly
loads. Chincok and coho salmon possessed or landed in this
management area may not be returned or transferred o any vessels
except vessels licensed to buy salmon.

Closed 6 to 200 nautical miles of shore.

Conservation Zone 2 (C-4), Klamath River mouth, is closed.

3-day closure at 75% of coho ceiling (C-7).

A single daily landing limit per vessel of 20 chinook is permitted. There
is no daily limit on the number of coho that may be fanded. All
chinook and coho caught in this management area must be delivered
within the area.

Conservation Zone 2 (C-4), Klamath River mouth is closed.

A single daily landing limit per vessel of 20 chinook is permitted. All
chinook caught in this management area must be delivered within
the area.

Conservation Zone 2 (C-4), Klamath River mouth, is closed.

3-day closure at 75% of coho ceiling (C-7).

A single daily landing fimit per vessel of 20 chinook is permitted. There
is no dally limit on the number of coho that may be landed. All
chinook and coho caught in this management area must be delivered
within the area.

.| Conservation Zone 2 (C-4), Klamath River mouth, is closed.

A single daily landing limit per vessel of 20 chinook is permitted. All
chinook caught in this management area must be delivered within
the area.

Closed 6 to 200 nautical miles of shore.

Closed 6 to 200 nautical miles of shore.
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TABLE 1.—COMMERCIAL MANAGEMENT MEASURES FOR 1989 OCEAN SALMON FISHERIES—Continued
[NoTe: This table contains important restrictions in Paris A, B, C, and D which must be followed for lawful participation in the fishery]

Salmon Quota or guideline(*) 148
Area and season ocies T =1 Restrictions and exceptions
8p Chinook Coho

Earlier of coho quota or coho (D-2)
ceiling thru earlier of Sep-
tember 30 or coho reserve.

July 2 thru earfiest of July 14 A, o] (D-2)
or coho guota or coho ceil-
ing.

Earlier of coho quota or coho (D-2)
ceiling thru earlier of Sep-
tember 30 or coho reserve,

July 29 thru earliest of Sep- ; (D-2)
tember 30 or coho quota or
coho ceiling.

Earlier of coho quota or coho
ceiling thru earlier of Sep-
tember 30 or coho reserve.

Coho reserve thru September | All except
30. coho.

Point Arena to U.S.-Mexico Border:

May 1 thru May 31 All except

coho.

June 1 thru earliest of Septem-
ber 30 or coho quota or
coho ceiling.

Earlier of coho quota or coho
ceiling thru earlier of Sep-
tember 30 or coho reserve.

Coho reserve thru Septmeber | All except
30. coho.

Chinook Coho

Total length l Head-off Total length l Head-off

B. Minimum Size Limits (inches)

North of Cape Falcon 280 | 215 16.0 12.0
Cape Falcon to Orford Reef Red Buoy ... 26.0 l 195 16.0 12.0

South of Orford Reef Red Buoy I 26.0 19.5 220 16.5

B-1. Chinook not less than 26 inches (19.5 inches head-off) taken in open seasons south of Cape Falcon may be landed north of Cape Falcon only
when the season is closed north of Cape Falcon.
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C. Special Requirements, Restrictions, and Exceptions

C-1. Single point, single shank barbless hooks are required.

C-2. Off California, no more than six lines per boat are allowed.

C-3. Conservation Zone 1, which is the ocean area surrounding the Columbia River mouth bounded on the north by a line extending for 6 nautical miles due west
from North Head along 46°18°00* N. latitude, to 124°13'18" W. longitude, then southerly along a line of 167° True to 46°11°06" N. latitude and 124°11°00" W.
longitude (Columbia River Buoy), then northeast along Red Buoy Line to the tip of the south jetty, is closed.

C-4. Conservation Zone 2, which is the ocean area surrounding the Klamath River mouth bounded on the north by 41°38'48" N. latitude (approximately 6 nautical
miles north of the Klamath River mouth), on the west by 124°23* W. longitude (approximately 12 nautical miles of shore), and on the south by 41°26'48" N. latitude
(approximately 6 nautical miles south of the Klamath River mouth), is closed.

C-5. In those areas closed to salmon fishing for 3 days or less, it is unlawful for a vessel which has been issued an ocean salmon permit by any State to have troll
gear in the water.

C-6. Possession, landing, and delivery restrictions. During all closures of 3 days or less, salmon may not be possessed in a closed area, excep! in port, more than 12
hours after the area is closed and must be landed within 4 hours of the closure.

C-7. Closure to assess coho landings south of Cape Falcon. When the STT estimates 75 percent of the coho catch ceiling south of Cascade Head has been
reached, the season between Cape Falcon and Punta Gorda will close for 3 days to assess whether landing limits or ratio fisheries should be continued or imposed.
During this closure, salmon may not be possessed in the closed area, except in port, more than 12 hours after the area is closed and must be landed within 24
hours of the closure.

C-8. Open area in August fishery north of Carroll Island. Open in an area of the United States exclusive economic zone north and west of the following coordinates:
North of 48°00'15" N. and west of a line from 48°00°15" N., 125°19'15" W. to 48°03'40" N., 125°17'15" W. to 48"07'45" N., 12571115 W. to 48°05°00" N,,
125°01°00" W. to 48°13'00" N,, 124"57'30° W. 10 48°16'30" N., 124°58'00" W. to 48°23'20" N., 125°49'30" W. to 48°26'15" N., 125°49'00" W. to 48°29'37.19" N.,
124°43'33.19" W. This line generaily follows the 100 fathom line except in the northemmost area.

C-9. Consistent with Council management objectives, the State of Oregon may establish some additional late season, all-except-coho fisheries in state waters.

C-10. All waters south of the Oregon-California border shall open April 15, 1930, and in subsequent years unless the Council recommends that the Secretary modify
or rescind the April 15 opening date and areas for any of following reasons: (1) Sacramento or Klamath River fall chinook ocean abundance estimates are projected
to be below that necessary to meet spawning escapement goals or rate and, at the same time, achieve ocean and inriver harvest needs, or (2) other salmon stocks
may be adversely impacted by the April 15 opening. The Secretary will publish a notice of any such modifications in the FEDERAL REGISTER prior to April 15, 1990,
in accordance with the procedures in 50 CFR § 661.23.

D. Quotas

D-1. Chinook and coho quotas north of Cape Falcon. All non-treaty troll and recreational ocean fisheries will be limited by either (a) an overall 95,000 chinook quota,
or (b) impacts on critical Washington coastal and Puget Sound natural coho stocks equivalent to the preseason coho quota of 300,000 (not including hooking
mortality associated with May-June chinook fisheries). The troll fishery will be limited by overall quotas of 47,500 chinook and 75,000 coho. The overall troll chincok
quota is partitioned into one subarea quota of 39,500 and two subarea guidelines of 4,000 each. The overall troll coho quota is partitioned into two subarea quotas
of 40,000 and 35,000. Impacts from quota overages or underages from one fishing period or subarea will be subtracted from or added to later fishing periods of the
same user group or transferred between the recreational and commercial fisheries in accordance with framework allocation transter criteria.

D-2. Cohe quolas south of Cape Falcon. The troll fishery from Cape Falcon to the U.S.-Mexico border will be limited to an overall combined catch and hooking
mortality of 561,000 coho. The overall preseason catch quota for this impact is 474,000 coho. Subarea catch ceilings within the overall catch quota allow impacts of
no more than 430,000 coho and a catch of no more than 349,000 coho south of Cascade Head, of which impacts may be no more than 100,000 coho and the
catch may be no more than 89,000 coho south of Orford Reef Red Buoy. A separate subarea catch quota of 5,000 coho will be reserved preseason for the troll
fishery south of Horse Mountain by deducting it from the overall catch quota and subarea ceilings. The subarea catch quota will begin upon the attainment of the
overall catch quota or subarea ceilings minus the deduction. If the overall coho quota or any subarea ceiling is exceeded before the fisheries are closed, the
overage will not be subtracted from the 5,000 coho reserve. An inseason rollover to the troll fishery of any portion of the south of Cape Falcon recreational quota
projected to be in excess of sport fishery needs will be made about August 1.

D-3. Chingok quotas between Humbug Mountain and Punta Gorda. The troll fishery in this area will be limited by an overall quota of 30,000 chinook through August
31. This quota is divided into three subquotas as follows: (1) 7,500 chinook for the May 1-14 fishery between Sisters Rocks and House Rock, (2) 15,000 chinook
for the entire area in the June fishery, and (3) 7,500 chinook for the entire area in the August fishery. Any overages or underages in meeting @ subquota for one
time period will be subtracted from or added to the next troll fishery prior to August 31. There are two chinook quotas governing September troll fisheries of (1)
7,500 chinook between Sisters Rocks and Mack Arch, and (2) 15,000 chinook between Trinidad Head and Punta Gorda.

TABLE 2.—RECREATIONAL MANAGEMENT MEASURES FOR 1989 OCEAN SALMON FISHERIES
[NOTE: This table contains important restrictions in Parts A, B, C, and D which must be followed for lawful participation in the fishery]

Quota or guideline(*
Area and season Salmon 2 )
FPHCEY Chinook Coho

Restrictions and exceptions

A. Seasons, Species, Subarea Quotas, and Bag Limits

U.S-Canada Border to Cape Falcon: May 28 thru | All except (D-1) 5,000* 2 fish per day.
earlier of June 12 or chinook quota, Sunday thru coho. Conservation Zone 3 (C-3), Columbia River mouth, is
Monday only. closed.

Closed from 8 to 200 nautical miles of shore.

U.S.-Canada Border to Queets River: July 2 thru (D-1) 3,900 2 fish per day.
eariiest of September 28 or chinook or coho
Guota, Sunday thru Thursday only.

Queets River to Leadbetter Point: June 26 thru (D-1) 24,300 .., 2 fish per day.
earliest of September 28 or chinook or coho
quota, Sunday thru Thursday only.
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TABLE 2.—RECREATIONAL MANAGEMENT MEASURES FOR 1989 OCEAN SALMON FISHERIES—Continued
[NoTE: This table contains important restrictions in Parts A, B, C, and D which must be followed for lawful participation in the fishery]

Quota or guideline(*)
Area and season Y Restrictions and exceptions
Chinook Coho

Leadbetter Point to Cape Falcon: June 26 thru (D-1) 14,300° ... 2 fish per day.
earliest of September 28 or chinook or coho Conservation Zone 3 (C-3), Columbia River mouth, is
quota, Sunday thru Thursday only. closed.

Leadbetter Point to North Head will be closed from 0 to 6
nautical miles of shore if early fisheries indicate high
chinook harvest rates.

Cape Falcon to Orford Reef Red Buoy:

May 1 thru May 26 within the 27 fathom curve.... 2 fish per day; not more than 6 fish in 7 consecutive days.

Closed outside the 27 fathom curve (C-4).

May 27 thru earlier of September 15 or coho 2 fish per day; not more than 6 fish in 7 consecutive days.
quota.

Orford Reef Red Buoy to Horse Mountain: May 1 2 fish per day: not more than 6 fish in 7 consecutive days.
thru September 30. Daily bag limit may be modified August 1 to 2 fish per day,
but not more than 1 chinook, only if 40,000 chinook have
been landed by July 15.

Conservation Zone 2 (C-2), Klamath River mouth, is closed
August 1-31.

Horse Mountain to U.S.-Mexico Border: Nearest 2 fish per day.

Saturday to February 15 thru nearest Sunday to
November 15.

B. Minimum Size Limits (total length in inches)

North of Cape Falcon None.

Cape Falcon to Orford Reef Red Buoy None.

South of Orford Reef Red Buoy . .0 | None, except 20.0
off Califormia.

C. SPECIAL REQUIREMENTS, RESTRICTIONS, AND EXCEPTIONS

C-1. Single point, single shank barbless hooks are required north of Point Conception.

C-2. Conservation Zone 2, which is the ocean area surrounding the Klamath River mouth bounded on the north by 41°38'48" N. latitude (approximately & nautical
miles north of the Klamath River mouth), on the west by 124°23'00" W. longitude (approximately 12 nautical miles of shore), and on the south by 41°26'48" N.
latitude (approximately 6 nautical miles south of the Klamath River mouth), is closed August 1 through August 31.

C-3. Conservation Zone 3, which is the ocean area surrounding the Columbia River mouth bounded on the north by a line extending for 200 nautical miles due west
from North Head along 46°18°00" N. latitude, then southerly to 46°11°06" N. latitude; then east to 124"11'00" W. longitude (Columbia River Buoy), then northeast
along Red Buoy Line to the tip of the south jetty, is closed, except as provided herein. During all times that the ocean season is open within the area between
Leadbetter Point and Cape Falcon, the States of Washington and Oregon may open the north side of the north jetty and the south side of the south jetty,
respectively, to salmon angling from shore.

C-4. The 27 fathom curve is defined as follows: Within an area bounded by a line from Cape Falcon to 45°46'00” N., 124°01'20" W. (approximately 1.6 nautical miles
west of Cape Faicon) to 45°04'15" N., 124°04'00"" W. (approximately 2.2 nautical miles northwest of Cascade Head) to 44°40'40” N., 124°09'15" W. (approximately
3 nautical miles west of Yaquina Head) to 44°08'30" N., 124°12'00” W. (approximately 3 nautical miles west of Heceta Head) to 43°40'15” N., 124°14'30" W.
(approximately 0.5 nautical miles west of the Umpqua Whistle Buoy) to 43°31'30" N., 124°17'00” W. (approximately 1.7 nautical miles west of the beach) to
43°15"15" N, 124°28°00” W. (approximately 3 nautical miles west of the beach) to 43"15'15” N., 124°28'00" W. (approximately 3 nautical miles west of the beach)
to 43°01'30" N., 124"29'05” W. (approximately 2 nautical miles west of Four Mile Creek) to 42°56'00” N., 124°33'10” W, (approximately 2.4 miles west of the mouth
of Floras Creek) to 42°50'20" N., 124°38'30" W. (approximately 3.4 miles west of Cape Blanco) to Cape Blanco.

C-5. Federal and State inseason management actions may be taken north of Cape Faicon to extend the fishery to the end of its scheduled season or to keep within
chinook harvest guidelines for each of the subareas. Such actions might include: closure for 0 to 3, or 0 to 6, or 3 to 200, or 5 to 200 nautical miles of shore; close
from a point extending due west from Tatoosh Island for 5 miles, then south to a point due west of Umatilla Reef Buoy, then due east to shore; close from North
Head at the Columbia River mouth north to Leadbetter Point; and change species which may be landed.

C-6. Impacts north of Cape Falcon are based on a Buoy 10 fishery (Columbia River mouth to Astoria-Megler Bridge) with a harvest guideline of 200,000 coho and
30,000 chinook. For impact analysis, a catch of 130,000 coho is assumed for the period August 16-27 and 70,000 coho after August 27.

C-7. Consistent with Council management objectives, the State of Oregon may establish some additional late season, all-except-coho fisheries in stale waters.

D. Quotas

D-1. Chinook and coho quotas north of Cape Falcon. All non-treaty troll and recreational ocean fisheries will be limited by either {a) an overall 95,000 chinook quota,
or (b) impacts on critical Washington coastal and Puget Sound natural coho stocks equivalent to the preseason coho quota of 300,000 (not including hooking
mortality associated with May-June chinook fisheries). The recreational fishery will be limited by overall quotas of 47,500 chinook and 225,000 coho. Impacts from
quota (or guideline) overages or underages from each fishing period or subarea will be subtracted from or added to later fishing periods of the same user group or
transferred between the recreational and commercial fisheries in accordance with the framework allocation.

D-2. Coho quotas south of Cape Faicon. Overall recreational impact (catch plus hooking mortality) is limited to 283,000 coho salmon from Cape Faicon to the U.S.-
Mexico border. Any portion of the recreational quota not needed to complete scheduled recreational seasons will be realiocated to the commercial fishery about
August 1. The fishery south of Orford Reef Red Buoy will not close if the recreational coho quota is reached.
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TABLE 3.—TREATY INDIAN MANAGEMENT MEASURES FOR 1989 OCEAN SALMON FISHERIES
[NOTE: This table contains important restrictions in Parts A, B, and C which must be followed for lawful participation in the fisheryl

Boundaries

Open

seasons

Salmon
species

Minimum size limit
(inches)

Chinook | Coho

Special restrictions by area

A. Seasons, Species, Minimum Size Limi

ts, and Gear Restrictions

Quileute...

Quinault.....

. That portion of the FMA between 48°07'36" N.

That portion of the Fishery Management Area
(FMA) north of 48°02'15" N. latitude (Norwe-
gian Memorial) and east of 125°44'00" W.
longitude.

latitude (Sand Point) and 47°31'42" N. latitude
(Queets River) and east of 125°44'00" W.
longitude.

That portion of the FMA between 47°54'18" N.
latitude (Quillayute River) and 47°2100" N.
latitude (Quinault River) and east of
125°44'00" W. longitude.

That portion of the FMA between 47°40°06" N.
latitude (Destruction Island) and 46°53'18" N.
latitude (Point Chehalis) and east of
125°44'00" W. longitude.

May 1 to
earlier
of
June
30 or
chi-
nook
quota.

July 1 to
earliest
of
Sep-
tember
30 or
chi-
nook
or
coho
quota.

May 1 to
earlier
of
June
30 or
chi-
nook

quota.

July 1 to

earliest

of

Sep-

tember

30 or

chi-

nook
or
coho

earlier
of
30 or

nook

All except
coho.

All except
coho.

All excep
coho.

All except
coho.

24

Barbless hooks, except that hooks used with

bait and plugs may be barbed. No more than
8 fixed lines per boat, or no more than 4
hand-held lines per person.

Barbless hooks, except that hooks used with
bait and plugs may be barbed. No more than
8 fixed lines per boat.

Barbless hooks, except that hooks used with
bait and plugs may be barbed. No more than
8 fixed lines per boat.

Barbless hooks, except that hooks used with
bait and plugs may be barbed. No more than
8 fixed lines per boat.
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TABLE 3.—TREATY INDIAN MANAGEMENT MEASURES FOR 1989 OCEAN SALMON FiSHERIES—Continued
[NoTEe: This table contains important restrictions in Parts A, B, and C which must be followed for lawful participation in the fisheryl

Boundaries

Open

Salmon

Minimum size limit
(inches)

Special restrictions by area

seasons |  species
Chinook

Coho

24

quota.

16

B. Special Requirements, Restrictions, and Exceptions

1. All boundaries may be changed to include such areas as may hereafter be authorized for the tribe's treaty fishery by a federal court. The Quileute, Hoh, and

Quinault tribes may establish an invitational fishery.

2. The areas within a 6 nautical mile radius of the mouths of the Queets River (47°31°42" N. latitude) and the Hoh River (47°45'12" N. latitude) are closed to
commercial fishing. A closure within 2 nautical miles of the mouth of the Quinault River (47°21'00* N, latitude) may be enacted by the tribe and/or the State of
Washington and will not adversely affect the Secretary’s management regime.

C. Quotas

1. The overall ocean quotas for the Washington coastal tribes are: 32,000 chinook and 77,000 coho salmon. These quotas include troll catches by the Kiallam and
Makah tribes in State of Washington Area 4B from May 1 through September 30.

Gear Definitions and Restrictions

In addition to gear restrictions shown
in Tables 1, 2, and 3, the following gear
definitions and restrictions will be in
effect,

Troll Fishing Gear

Troll fishing gear for the Fishery
Management Area (FMA) is defined as
one or more lines that drag hooks
behind a moving fishing vessel.

In that portion of the FMA off Oregon
and Washington, the line or lines must
be affixed to the vessel and must not be
disengaged from the vessel at any time
during the fishing operation.

Recreational Fishing Gear

Recreational fishing gear for the FMA
is defined as angling tackle, consisting
of a line with not more than one
artificial lure or natural bait attached.

In that portion of the FMA off Oregon
and Washington, the line must be
attached to a rod and reel held by hand
or closely attended; the rod and reel
must be held by hand while playing a
hooked fish. No person may use more
than one rod and line while fishing off
Oregon or Washington.

In that portion of the FMA off
California, the line must be attached to a
rod and reel held by hand or closely
attended. Weights directly attached to a
line may not exceed four (4) pounds.
There is no limit to the number of lines
that a person may use while
recreationally fishing off California.

Geographical Landmarks
Wherever the words "nautical miles

~ of shore" are used in this rule, the

distance is measured from the baseline
from which the territorial sea is
measured.

Geographical landmarks referenced in
this notice are at the following locations:

Umatilla-Tatoosh Line—A straight line
drawn southerly from the Cape
Flattery light (48°23'50" N. latitude) to
Umatilla Buoy (48°11'20” N. latitude).

Carroll Island—48°00"18" N. lat.

Queets River—47°31'42" N. lat.

Leadbaetter Point—46°18'10" N. lat.

North Head—46°18'00" N, lat.

Red Buoy Line—Seaward along the
south jetty of the Columbia River to
the visible tip of the jetty and then to
Buoy #2S], then southwesterly to
Buoy #4, continuing southwesterly to
Buoy #2, and then to the Columbia
River Buoy, then due west along
46°11'06"" N. latitude.

Cape Falcon—45°46'00" N. lat.

Cascade Head—45°03'50"" N. lat.

Cape Arago—43°18'20” N. lat.

Orford Reef Red Buoy—42°45'11"“ N. lat.

Humbug Mountain—42°40'30" N. lat.

Sister Rocks—42°35'45"* N. lat.

Mack Arch—42°13'40"” N. lat.

House Rock—42°0632" N. lat.

Trinidad Head—41°03'30" N. lat.

Punta Gorda—40°15'30" N. lat.

Horse Mountain—40°05'00" N. lat.

Point Arena—38°57'30” N. lat.

Point Conception—34°27'00" N. lat.

Inseason Notice Procedures

Actual notice of inseason
management actions will be provided by
a telephone hotline administered by the
Northwest Region, NMFS, 206-526-6667,
and by U.S. Coast Guard Notice to
Mariner broadcasts. These broadcasts
are announced on Channel 16 VHF-FM
and 2182 KHZ at frequent intervals. The
announcements designate the channel or
frequency over which the Notice to
Mariners will be immediately broadcast.
Inseason actions will also be filed with
the Federal Register as soon as
practicable. Since provisions of these
management measures may be altered
by inseason actions, fishermen should
monitor either the telephone hotline or
Coast Guard broadcasts for current
information for the area in which they
are fishing.

Classification

The 1989 and specified 1890
management measures described above
are based on the most recent data
available. The aggregate data upon
which the measures are based are
available for public inspection at the
offices of the Regional Directors (see
“ADDRESSES”) during business hours
until the end of the comment period.

These actions are taken under 50 CFR
Part 661, are in compliance with
Executive Order 12291, and are covered
by the Regulatory Flexibility Analysis
(RFA) and Final Supplemental
Environmental Impact Statement (SEIS)
prepared for the framework amendment
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to the FMP, These actions impose no
information collection requirements
under the Paperwork Reduction Act.

Section 661.23 of the ocean salmon
regulations states that the Secretary will
publish a notice establishing
management measures each year and
will invite public comments prior to its
effective date. If the Secretary
determines, for good cause, that a notice
must be issued without affording a prior
opportunity for public comment,
comments on the notice will be received
by the Secretary for a period of 15 days
after the filing of the notice with the
Federal Register.

Because of the depressed status of
some salmon stocks, and the need to

reduce harvest in some areas to prevent
overfishing and achieve the FMP’s
spawning escapement goals, the
Secretary has determined that time does
not permit a comment period prior to the
date the management measures must be
in effect. Comments will be accepted for
15 days after the effective date of this
notice.

The public has had opportunity to
comment on these management
measures during the process of their
development. The public participated in
the March and April Council, STT, and
Salmon Advisory Subpanel meetings,
and in public hearings held in
Washington, Oregon, and California in
late March, which generated the

management actions recommended by
the Council and approved by the
Secretary, Written public comments
were invited by the Council between the
March and April Council meetings.

Authority: 18 U.S.C, 1801 e? seq.
List of Subjects in 50 CFR Part 661

Fisheries, Fishing, Indians.

Dated: May 1, 1989.
Andrew J. Kemmerer,
Acting Executive Director, National Fisheries
Service.
[FR Doc. 89-10793 Filed 5-2-89; 11:17 am]
BILLING CODE 3510-22-M
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Part IV

Department of Defense

General Services
Administration

National Aeronautics and
Space Administration

48 CFR Part 1 et al.

Federal Acquisition Regulation (FAR);
Restrictions on Procurement of Products
and Services From Toshiba/Kongsberg;
Debarment and Suspension; and Service
Contract Act; Final Rule and Interim Rule
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts |, 5, 9, 22, 25, 32, 33, 36,
44, and 52

|Federal Acquisition Circular 84-46]
RIN 9000-AE83; 9000-AC83

Federal Acquisition Regulation (FAR);
Restrictions on Procurement of
Products and Services From Toshiba/
Kongsberg; Debarment and
Suspension; and Service Contract Act

AGENCIES: Department of Defense
(DoD), General Services Administration
(GSA), and National Aeronautics and
Space Administration (NASA),

AcTioN: Final rule; and interim rule with
request for comment.

sUMMARY: Federal Acquisition Circular
(FAC) 8446 amends the Federal
Acquisition Regulation (FAR) to add
coverage pertaining to sanctions
(Toshiba/Kongsberg) for violations of
export controls; to implement changes to
the debarment and suspension
procedures applicable to Government
contractors; and to implement the
statutes and labor standards provisions
applicable to contracts subject to the
Service Contract Act of 1965, as
amended.

DATES: Effective Date: June 7, 1989
except Subpart 25.10 which is effective
May 8, 1989.

Comment Date: Comments on the
interim rule, Subpart 25.10, should be
submitted to the FAR Secretariat at the
address shown below on or before July
7, 1989, to be considered in the
formulation of a final rule. Please cite
FAC 84-48, Item , in all correspondence
on this subject.

ADDRESS: Interested parties should
submit written comments to: General
Services Administration, FAR
Secretariat (VRS), 18th & F Streets, NW,
Room 4041, Washington, DC 20405.
FOR FURTHER INFORMATION CONTACT:
Margaret A. Willis, FAR Secretariat,
Room 4041, GS Building, Washington,
DC 20405, (202) 523-4755. Please cite
FAC 84-46.

SUPPLEMENTARY INFORMATION:

A. Determination To Issue an Interim
Regulation

FAC 8448, item I. A determination
has been made under the authority of
the Secretary of Defense, the

Administrator of General Services, and
the Administrator of the National
Aeronautics and Space Administration
to issue the regulation in FAC 8448,
Item I, as an interim regulation. This
action is necessary in order to
implement section 2443 of the
Multilateral Export Control
Enhancement Amendments Act (Pub. L.
100-418), enacted August 23, 1988, and
Executive Order 12661, dated December
27,1988. However, pursuant to Pub. L.
98-577 and FAR 1.501, public comments
received in response to this interim rule
will be considered in formulating a final
rule,

B. Background

FAC 8446, Item I. The Federal
Acquisition Regulation (FAR) has been
revised by adding new Subpart 25.10,
Sanctions for Violations of Export
Controls, and related coverage in Part
52, Solicitation Provisions and Contract
Clauses. This revision is necessary in
order to implement the procurement and
contracting provisions of section 2443 of
the Multilateral Export Control
Enhancement Amendments Act (Pub. L.
100-418), and Executive Order 12661,
dated December 27, 1988.

FAC 8446, Item I1. This final rule is
issued by the Department of Defense,
the General Services Administration,
and the National Aeronautics and Space
Administration to make revisions to the
debarment and suspension procedures
in the FAR. Among other things, the
revisions require a certification of
eligibility prior to contract award,
render contractors ineligible for award
Governmentwide upon issuance of a
notice of proposed debarment, and
establish the policy that contractors
must make compelling reason
determinations prior to awarding
subcontracts to contractors debarred,
suspended, or proposed for debarment.

C. Regulatory Flexibility Act

FAC 8446, Item I. On December 27,
1988, the President signed Executive
Order 12661 imposing the sanctions
referred to in section 2443 of the
Multilateral Export Control
Enhancement Amendments Act (Pub. L.
100-418). This interim rule implements
these provisions in the Federal
Acquisition Regulation. This interim rule
may have a significant economic impact
on a substantial number of small
entities. The actual impact is not known.
Current guidance requires that a
regulatory flexibility analysis be
prepared if the interim rule will have a
significant impact on a substantial
number of small entities. Accordingly,
an Initial Regulatory Flexibility Analysis
has been prepared in accordance with

the Regulatory-Flexibility Act of 1980,
Pub. L. 96-354 is on file in the FAR
Secretariat and will be submitted to the
Chief Counsel for Advocacy, Small
Business Administration. Publication as
an interim rule will afford the public the
opportunity to comment on its economic
impact on small entities, and such
comments will be considered in the
formulation of the final regulatory
flexibility analysis and the final rule.
Comments must be submitted separately
and cite 89-610 pertaining to Item I of
FAC 84-46.

FAC 84-46, Item II. The proposed rule
published in the Federal Register on July
31, 1987 (52 FR 28642) contained an
Initial Regulatory Flexibility Analysis. A
Final Regulatory Flexibility Analysis
has been prepared and is on file in the
FAR Secretariat. The Final Analysis will
be submitted to the Chief Counsel for
Advocacy, Small Business
Administration.

FAC 8446, Item III. A full, final
regulatory impact and regulatory
flexibility analysis was prepared by the
Department of Labor (DOL) and a
summary was published in the Federal
Register on October 27, 1983 (48 FR
49758) when DOL published its
regulation. The revision to FAR 22.10 is
an implementation of the policy and the
regulation published by DOL and other
agencies. DOD, GSA, and NASA certify
that this regulation will not have a
significant economic impact on a
substantial number of small entities
because it merely codifies in the FAR
(48 CFR), for the convenience of
contractors and Government contracting
personnel, regulations issued by DOL
and codified in 29 CFR for which
comments were requested and
considered.

D. Paperwork Reduction Act

FAC 8446, Item I. The Paperwork
Reduction Act (Pub. L. 96-511) does not
apply because this interim rule does not
impose any reporting or recordkeeping
requirements or collection of
information from offerors, contractors,
or members of the public which require
the approval of OMB under 44 U.S.C.
3501, et seq.

FAC 8446, Item II. The information
collection requirements contained in this
FAR revision were approved by the
Office of Management and Budget
(OMB) and have been assigned OMB
Control Number 9000-0094. Due to the
reduction in the paperwork burdens
resulting from the change in the
requirements with, respect to
subcontracting, a revised Paperwork
Reduction Act Analysis has been
submitted to the Office of Management
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and Budget for expedited review
pursuant to 5 CFR 1320.18. The Annual
Reporting Burden is estimated as
follows: Prime Contracts—respondents,
414,767; responses per respendent, 3;
total annual responses, 1,244,301; hours
per response, 5 mins,; and total response
burden hours, 103,692. Subcontracts—
respondents, 500; responses per
respondent, 1; total annual responses,
500; hours per response, .50; and total
response burden hours, 250. Public
comments concerning this request
should be submitted to OMB, Ms.
Eyvette Flynn, FAR Desk Officer, Room
3235, NEOB, Washington, DC 20503 by
May 30, 1989.

FAC 8448, Item HI. The information
collection requirements contained in this
regulation were approved by the Office
of Management and Budget (OMB] and
have been assigned OMB Contrel
Numbers 1215-0017 and 1215-0150.

E. Public Comments

FAC 8446, Item II. On July 31,1987, a
proposed rule was published in the
Federal Register (52 FR 28642). Thirty-
nine responses were received. Thirteen
of these respondents either concurred or
recommended no change. Four other
respondents indicated no comment. The
comments of the remaining respondents
were considered by the Councils in
developing the final rule. In addition, the
Councils considered the recent
initiatives regarding self-governance in
developing the final rule. As a result of
the public comments, the rule now limits
certification to prime contractors and
requires prime contractors to make
compelling reason determinations and
so notify the contracting officer prior to
entering into a subcontract with a
contractor that has been debarred,
suspended, or proposed for debarment.
In addition, administrative changes ta
Subparts 9.1 and 9.4 have been made to
reflect a change in the name of what
was formerly designated as the
Consolidated List, and to provide the
public with information for obtaining a
copy of the list,

FAC 84-48, Item iIl. On February 26,
1988, a proposed rule and notice of
availability was published in the
Federal Register (53 FR 5928). The
comments that were received were
considered by the Councils in the
development of this final rule,

List of Subjects in 48 CFR Paris 1, 5, 9,
22, 25, 32, 33, 36, 44, and 52

Covernment procurement.

Dated: May 2, 1988.
Harry S. Rosinski,
Acting Director, Office of Federal Aecquisition
and Regulatory Policy.

Unless otherwise specified, all
Federal Acquisition Regulation (FAR)
and other directive material contained
in FAC 8446 is effective June 7, 1989,
except Subpart 25.10 (Item I) which is
effective May 8, 1989,

Eleanor Speclor,

Assistant Secretary of Defense for
Procurement, DOD.

Richard H. Hopf, ITI,

Associate Administrator for Acquisition
Policy; GSA.

S.J. Evans,

Associate Administrator for Procurement,
NASA.

Federal Acquisition Circular (FAC)
8446 amends the Federal Acquisition
Regulation (FAR) as specified below:

Item I—Restrictions on Procurement of
Products and Services From Toshiba/
Kongsberg

FAR Subpart 25.10, Sanctions for
Violations of Export Controls, and a
related provision and clause are added
pursuant to section 2443 of the
Multilateral Export Control
Enhancement Amendments Act (Pub. L.
100-418}, enacted August 23, 1988, and
Executive Order 12661, dated December
27,1988,

Item [I—Debarment and Suspension
Procedures

FAR Parts 1 and 9 are revised and
FAR 44.303(c), the provision at 52.209-5,
Certification regarding Debarment,
Suspension, Proposed Debarment, and
Other Responsibility Matters, and the
clause at 52.209-8, Protecting the
Government's Interest when
Subcontracting with Contractors
Debarred, Suspended, or Proposed for
Debarment, are added.

Item III—Service Contract Act and Price
Adjustment Clause

FAR 1.105 and 5.207 are revised, and
Subpart 22.10, and eight clauses at
52.222-40 through 52.222-44 and 52.222-
47 through 52.22249, are added to
provide detailed instructions to
contracting officers implementing the
statutes and Department of Labor (DOL)
regulations which preseribe laber
standards requirements for contracts to
furnish services in the United States
through the use of service employees.

Item IV—Editorial Corrections

FAR 1.105 is amended to add OMB
Control Number 9000-0100 applicable to
Subpart 19.10 and corrects FAC 84-42:
section 33.101 is amended to correct

FAC 84-40; section title 32,808, and
36.102(b) and (c) is amended to correct
FAC 84-45.

Therefore, 48 CFR Parts |, 5, 8, 22, 25,
32, 33, 36, 44, and 52 are amended as set
forth below: :

1. The authority citation for 48 CFR
Parts |, 5, 9, 22, 25, 32, 33, 36, 44, and 52
continues to read as follows:

Authority: 40 U.S.C. 488(c); 10 US.C.
Chapter 137; and 42 U.S.C. 2473(c).

PART 1—FEDERAL ACQUISITION
REGULATIONS SYSTEM

2. Section 1.105 is amended by adding,
in numerical order, FAR segments and
corresponding OMB Control Numbers to
read as follows:

1.105 OMB Approval under the Paperwork
Reduction Act.

OMB Control

FAR segment Nomber

2000-0100
52.208-5 S000-0094
52.209-6 9600-0084
52.222-41 1215-0017 and
1215-0150

19.10

PART 5—PUBLICIZING CONTRACT
ACTIONS

3. Section 5.207 is amended by adding
paragraph (f}(4) to read as follows:

5.207 Preparation and transmittal of
synopses.

- - - - -

7 (n LI I

{4) “Place of performance unknown.
This contract is subject to the Service
Contract Act and the place of
performance is unknown. Wage
determinations have been requested for
(insert localities). The contracting officer
will request wage determinations for
additional localities if asked to do so in
writing by (insert time and date).”

PART 9—CONTRACTOR
QUALIFICATIONS

4. Subsection 9.105-1 is amended by
revising paragraph (c)(1) as follows:
9.105-1 Obtaining information.

(c) LA

(1) The list entitled Parties Excluded
from Procurement Programs (list of

contractors debarred, suspended,
proposed for debarment, and declared
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ineligible) maintained in accordance
with Subpart 9.4.

5. Section 9.400 is amended by
revising paragraph (a)(2) to read as
follows:

9.400 Scope of subpart.

[a] v *g

{2) Provides for the listing of
contractors debarred, suspended,
proposed for debarment, and declared
ineligible (see the definition of
“ineligible” in 9.403); and

6. Section 9.401 is revised to read as
follows:

9.401 Applicability.

This subpart does not apply to the
exclusion of participants or principals
from Federal financial or nonfinancial
assistance programs and benefits
pursuant to Executive Order 12549. Such
exclusions are contained within the list
entitled Parties Excluded from
Nonprocurement Programs of the lists of
Parties Excluded from Federal
Procurement or Nonprocurement
Programs.

7. Section 9.402 is amended by
revising paragraph (c) and by adding
paragraph (d) to read as follows:

9.402 Policy.

(c) When more than one agency has
an interest in the debarment or
suspension of a contractor,
consideration shall be given to
designating one agency as the lead
agency for making the decision.
Agencies are encouraged to establish
methods and procedures for
coordinating their debarment or
suspension actions.

(d) Agencies shall establish
appropriate procedures to implement the
policies and procedures of this subpart.

8. Section 9.403 is amended by adding
alphabetically the definitions “Civil
judgment” and “Parties Excluded from
Procurement Programs’’; by removing
the definition “Consolidated List of
Debarred, Suspended, and Ineligible
Contractors"; and by revising the
definitions “Affiliates" and “Contractor"
to read as follows:

9.403 Definitions.
- - * L »

“Affiliates.”" Business concerns,
organizations, or individuals are
affiliates of each other if, directly or
indirectly, (a) either one controls or has
the power to control the other, or (b) a
third party controls or has the power to

_control both. Indicia of control include,
but are not limited to, interlocking

management or ownership, identity of
interests among family members, shared
facilities and equipment, common use of
employees, or a business entity
organized following the debarment,
suspension, or proposed debarment of a
contractor which has the same or
similar management, ownership, or
principal employees as the contract or
that was debarred, suspended, or
proposed for debarment.

- L3 * - -

“Civil judgment” means a judgment or
finding of a civil offense by any court of
competent jurisdiction.

“Contractor,” as used in this subpart,
means any individual or other legal
entity that (a) submits offers for or is
awarded, or reasonably may be
expected to submit offers for or be
awarded, a Government contract,
including a contract for carriage under
Government or commercial bills of
lading, or a subcontract under a
Government contract or (b) conducts
business with the government as an
agent or representative of another
contractor.

“Parties Excluded from Procurement
Programs”, formerly referred to as the
Consolidated List of Debarred,
Suspended, and Ineligible Contractors
means a list compiled, maintained, and
distributed by the General Services
Administration, in accordance with
9.404, containing the names of
contractors debarred, suspended, or
proposed for debarment by agencies
under the procedures of this subpart, as
well as contractors declared ineligible
under other statutory or regulatory
authority other than Executive Order
12549. The list of Parties Excluded from
Procurement Programs is contained
within the lists of Parties Excluded from
Federal Procurement or
Nonprocurement Programs.

» - * * -

9. Section 9.404 is amended by
revising the section title, paragraphs (a),
(b), (c)(4) and (c)(5), and by adding
paragraph (d) to read as follows:

9.404 Parties excluded from procurement
programs.

(a) The General Services
Administration (GSA) shall—

(1) Compile and maintain a current,
consolidated list of all contractors
debarred, suspended, proposed for
debarment, or declared ineligible by
agencies or by the General Accounting
Office;

(2) Periodically revise and distribute
the list and issue supplements, if
necessary, to all agencies and the
General Accounting Office; and

(3) Include in the list the name and
telephone number of the official
responsible for its maintenance and
distribution.

(b) The list entitled Parties Excluded
from Procurement Programs shall
indicate—

(1) The names and addresses of all
contractors debarred, suspended,
proposed for debarment, or declared
ineligible, in alphabetical order, with
cross-references when more than one
name is involved in a single action;

(2) The name of the agency or other
authority taking the action;

(8) The cause for the action (see 9.406—
2 and 9.407-2 for causes authorized
under this subpart) or other statutory or
regulatory authority;

(4) The effect of the action;

(5) The termination date for each
listing;

(6) The DUNS No.; and

(7) The name and telephone number of
the point of contact for the action.

(C) ' & %

(4) In accordance with internal
retention procedures, maintain records
relating to each debarment, suspension,
or proposed debarment taken by the
agency;

(5) Establish procedures to provide for
the effective use of the Parties Excluded
from Procurement Programs, including
internal distribution thereof, to ensure
that the agency does not solicit offers
from, award contracts to, or consent to
subcontracts with contractors on the
Parties Excluded from Procurement
Programs, except as otherwise provided
in this subpart; and

* . - * *

(d) The public may obtain a
subscription to the list from the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402, or by calling the
Government Printing Office Order and
Inquiry Desk at (202) 783-3238.

10. Section 9.405 is amended by
revising paragraph (a) and the first
sentence of paragraph (b) to read as
follows:

9.405 Effect of listing.

(a) Contractors debarred, suspended,
or proposed for debarment are excluded
from receiving contracts, and agencies
shall not solicit offers from, award
contracts to, or consent to subcontracts
with these contractors, unless the
acquiring agency's head or designee
determines that there is a compelling
reason for such action (see 9.405-2,
9.406-1(c), and 9.407-1(d)). Contractors
debarred, suspended or proposed for
debarment are also excluded from
conducting business with the
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Government as agents or
representatives of other contractois.

(b) Contractors included on the
Parties Excluded from Procurement
Programs as having been declared
ineligible on the basis of statutory or
other regulatory procedures are
excluded from receiving contracts, and
if applicable, subcontracts, under the
conditions and for the period set forth in
the statute or regulation. * * *

11. Section 9.405-1 is revised to read
as follows:

9.405-1 Continuation of current contracts.
{a) Notwithstanding the debarment,
suspension, or proposed debarment of a

contractor, agencies may continue
contracts or subcontracts in existence at
the time the contractor was debarred,
suspended, or proposed for debarment
unless the acquiring agency’s head or a
designee directs otherwise. A decision
as to the type of termination action, if
any, to be taken should be made only
after review by agency contracting and
technical personnel and by counsel to
ensure the propriety of the proposed
action.

(b) Agencies shall not renew or
otherwise extend the duration of current
contracts, or consent to subcontracts,
with contractors debarred, suspended,
or proposed for debarment, unless the
acquiring agency's head or a designee
states in writing the compelling reasons
for renewal or extension.

12. Section 9.405-2 is revised to read
as follows:

9.405-2 Restrictions on subcontracting.

(a) When a contractor debarred,
suspended, or proposed for debarment is
proposed as a subcontractor for any
subcontract subject to Government
consent (see Subpart 44.2), contracting
officers shall not consent to
subcontracts with such contractors
unless the acquiring agency's head or a
designee states in writing the compelling
reasons for this approval action. (See
9.405(b) concerning declarations of
ineligibility affecting subcontracting.j

(bj The Government suspends or
debars contractors to protect the
Covernment's interests. Contractors
shall not enter into any subcontract
equal to or in excess of $25,000 with a
contractor that has been debarred,
suspended, or proposed for debarment
unless there is a compelling reason to do
so. If a contractor intends to subcontract
with a party that is debarred,
suspended, or proposed for debarment
as evidenced by the parties’ inclusion on
the list of Parties Excluded from
Procurement Programs (see 9.404), a
corporate officer or designee of the
contractor is required by operation of

the clause at 52.209-6, Protecting the
Government's Iuterests when
Subcontracting with Contractors
Debarred, Suspended, or Proposed for
Debarment, to notify the contracting
officer, in writing, before entering into
such subcontract. The notice must
provide the following:

(1) The name of the subcontractor;

{2) The contractor's knowledge of the
reasons for the subcontractor being on
the list of Parties Excluded from
Procurement Programs;

(8) The compelling reason(s) for doing
business with the subcontractor
notwithstanding its inclusion on the list
of Parties Excluded from Procurement
Programs; and

(4) The systems and procedures the
contractor has established to ensure that
it is fully protecting the Government's
interests when dealing with such
subcontractor in view of the specific
basis for the party’s debarment,
suspension, or proposed debarment.

(c) The contractor's compliance with
the requirements of 52.209-6 will be
reviewed during Contractor Purchasing
System Reviews (see Subpart 44.3).

13. Section 9.406-1 is amended by
revising paragraph (c) and by adding
paragraph (d) to read as follows:

9.406-1 General.

. » * * *

(c) A contractor's debarment, or
proposed debarment, shall be effective
throughout the executive branch of the
Government, unless an acquiring
agency's head or a designee states in
writing the compelling reasons justifying
continued business dealings between
that agency and the contractor.

(d)(1) When the debarring official has
authority to debar contractors from both
acquisition contracts pursuant to this
regulation and contracts for the
purchase of Federal personal property
pursuant to the Federal Property
Management Regulations (FPMR) 101-
45.6, that official shall consider
simultaneously debarring the contractor
from the award of acquisition conlracts
and from the purchase of Federal
personal property.

(2) When debarring a contractor from
the award of acquisition contracts and
from the purchase of Federal personal
property, the debarment notice shall so
indicate and the appropriate FAR and
FPMR citations shall be included.

14. Section 9.406-2 is amended by
revising the introductory text of
paragraph (a): by revising paragraph (b);
and by redesignating existing paragraph
(c) as [b)(2) and paragraph (d) as (¢) to
read as follows:

9.406-2 Causes for debarment.

{a) The debarring official may debar a
contractor for a conviction of or civil
judgment for—

- - . - *

(b) The debarring official may debar a
confractor, based upon a preponderance
of the evidence, for—

(1) Violation of the terms of a
Governmen! contract or subcontract so
serious as to justify debarment, such
as—

{i) Willful failure to perform in
accordance with the terms of one or
more contracts; or

{i1) A history of failure to perform. or
of unsatisfactory performance of, one or
more contracts.

» * * * .

15. Section 9.406-3 is amended by
revising paragraph (b){2}; by revising the
introductory text of paragraph (c}); and
by revising paragraphs (c}(6) and (c)(7)
to read as follows:

9.406-3 Procedures.

- » * *

ll)) L Ik

{2) In actions not based upon a
conviction or civil judgment, if it is
found that the contractor’s submission
in opposition raises a genuine dispute
over facts material to the proposed
debarment, agencies shall also—

- - * * *

(c) Notice of proposal to debar. A
notice of proposed debarment shall be
issued by the debarring official advising
the contractor and any specifically
named affiliates, by certified mail,
return receipt requested—

- » * - .

(8) Of the effect of the issuance of the
notice of proposed debarment; and

(7) Of the potential effect of an actual
debarment.

» * " * *

16. Section 9.406-4 is amended by
revising the third sentence in paragraph
(a) and by revising paragraph (c}(2) to
read as follows:

9.406-4 Period of debarment.

(a) * * * The period of the proposed
debarment, or of any prior suspension,
shall be considered in determining the
debarment period.

[c) LA A

(2) Reversal of the conviction or civil
judgment upon which the debarment
was based;

* - - - *

17. Section 9.407-1 is amended by

adding paragraph (e) to read as follows:
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9.407-1 General.
- - * * *

(e)(1) When the suspending official
has authority to suspend contractors
from both acquisition contracts pursuant
to this regulation and contracts for the
purchase of Federal personal property
pursuant to FPMR 101-45.6, that official
shall consider simultaneously
suspending the contractor from the
award of acquisition contracts and from
the purchase of Federal personal
property.

(2) When suspending a contractor
from the award of acquisition contracts
and from the purchase of Federal
personal property, the suspension notice
shall so indicate and the appropriate
FAR and FPMR citations shall be
included.

18. Section 9.408 is added to read as
follows:

9.408 Certification regarding debarment,
suspension, proposed debarment, and
other responsibility matters.

(a) When an offeror, in compliance
with the provision at 52.209-5,
Certification Regarding Debarment,
Suspension, Proposed Debarment, and
Other Responsibility Matters, indicates
an indictment, charge, civil judgment,
conviction, suspension, debarment,
proposed debarment, ineligibility, or
default of a contract, the contracting
officer shall—

(1) Request such additional
information from the offeror as the
contracting officer deems necessary in
order to make a determination of the
offeror’s responsibility (but see 9.405);
and

(2) Notify, prior to proceeding with
award, in accordance with agency
procedures (see 9.406-3(a) and 9.407-
3(a)), the agency official responsible for
initiating debarment or suspension
action, where an offeror indicates the
existence of an indictment, charge,
conviction, or civil judgment,

(b) Offerors who do not furnish the
certification or such information as may
be requested by the contracting officer
shall be given an opportunity to remedy
the deficiency. Failure to furnish the
certification or such information may
render the offeror nonresponsible.

19. Section 9.409 is added to read as
follows:

9.409 Solicitation provision and contract
clause.

(a) The contracting officer shall insert
the provision at 52.209-5, Certification
Regarding Debarment, Suspension,
Proposed Debarment, and Other
Responsibility Matters, in solicitations
where the contract value is expected to
exceed $25,000.

(b) The contracting officer shall insert
the clause at 52.209-8, Protecting the
Government's Interests when
Subcontracting with Contractors
Debarred, Suspended, or Proposed for
Debarment, in solicitations and
contracts where the contract value
exceeds $25,000.

PART 22—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

20. Subpart 22.10, consisting of
sections 22,1000 through 22.1026, is
added to read as follows:

Subpart 22.10—Service Contract Act of
1965, as Amended

Sec.

221000 Scope of subpart.

221001 Definitions.

221002 Statutory requirements.

221002-1 General.

22.1002-2 Wage determinations based on
prevailing rates.

22.1002-3 Wage determinations based on
collective bargaining agreements.

22.1002-4 Application of the Fair Labor
Standards Act minimum wage.

22.1003 Applicability.

221003-1 General.

22.1003-2 Geographical coverage of the Act.

22.1003-3 Statutory exemptions.

2210034 Administrative limitations,
variations, tolerances, and exemptions.

22.1003-5 Some examples of contracts
covered.

22.1003-6 Repair distinguished from
remanufacturing of equipment.

22.1003-7 Questions concerning
applicability of the Act.

221004 Department of Labor
responsibilities and regulations.

22.1005 Clause for contracts of 82,500 or
less.

221006 Clauses for contracts over $2,500.

221007 Requirement to submit Notice (SF
98/98a).

221008 Procedures for preparing and
submitting Notice (SF 98/98a).

2210081 Preparation of Notice (SF 98/98a).

22.1008-2 Preparation of SF 98a.

22.1008-3 Section 4(c) successorship with
incumbent contractor collective
bargaining agreement.

221008-4 Procedures when place of
performance is unknown.

22.1008-5 Multiple year contracts.
22.1008-6 Contract modifications (options,
extensions, changes in scope) and

anniversary dates. -

22.1008-7 Required time of submission of
Notice.

22.1009 Place of performance unknown.

22.1008-1 General.

22.1009-2 Attempt to identify possible
places of performance.

22.1000-3 All possible places of
performance identified.

2210084 All possible places of
performance not identified.

221010 Notification to interested parties
under collective bargaining agreements.

Sec.

221011 Response to Notice by Department
of Labor.

22.1011-1 Department of Labor action.

22.1011-2 Requests for status or expediting
of response.

22.1012 Late receipt or nonreceipt of wage
determination.

2210121 General.

22.1012-2 Response to timely submission of
Notice—no collective bargaining
agreement.

22.1012-3 Response to timely submission of
Notice—with collective bargaining
agreement.

2210124 Response to late submission of
Notice—no collective bargaining
agreement.

22.1012-5 Response to late submission of
Notice—with collective bargaining
agreement.

221013 Review of wage determination.

22.1034 Delay of acquisition dates over 60

ays.

221015 Discovery of errors by the
Department of Labor.

221018 Statement of equivalent rates for
Federal hires.

221017 Notice of award.

221018 Notification to contractors and
employees.

221019 Additional classes of service
employees.

22.1020 Seniority lists.

221021 Substantial veriance hearings.

221022 Withholding of contract payments.

221023 Termination for default.

221024 Cooperation with the Department of
Labor.

221025 Ineligibility of violators.

221026 Disputes concerning labor
standards,

Authority: 40 U.S.C. 486(c); 10 U.S.C.

Chapter 137; and 42 U.S.C. 2473(c).

Subpart 22.10—Service Contract Act
of 1965, as Amended

22.1000 Scope of subpart.

This subpart prescribes policies and
procedures implementing the provisions
of the Service Contract Act of 1965, as
amended (41 U.S.C. 351, et seq.), the
applicable provisions of the Fair Labor
Standards Act of 1938, as amended (29
U.S.C. 201, et seq.), and related
Secretary of Labor regulations and
instructions (29 CFR Parts 4, 6, 8, and
1925).

22.1001 Definitions.

“Act” or “Service Contract Act,” as
used in this subpart, means the Service
Contract Act of 1965, as amended.

“Agency labor advisor” means an
individual responsible for advising
contracting agency officials on Federal
contract labor matters.

“Contractor,” as used in this subpart,
includes a subcontractor at any tier
whose subcontract is subject to the
provisions of the Act.
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“Multiple year contracts,” as used in
this subpart, means contracts having a
term of more than 1 year regardless of
fiscal year funding. The term includes
multi-year contracts with a term of more
than 1 year (see 17.101).

"Notice,"” as used in this subpart,
means Standard Form (SF) 98, “Notice
of Intention to Make a Service Contract
and Response to Notice," and SF 98a
“Attachment A."” The term "“Notice" is
always capitalized in this subpart when
it means Standard Forms 98 and 98a.

“Service contract,” as used in this
subpart, means any Government
contract, the principal purpose of which
is to furnish services in the United
States through the use of service
employees, except as exempted under
section 7 of the Act (41 U.S.C. 356; see
22.1003-3 and 22.1003-4), or any
subcontract at any tier thereunder. See
22.1003-5 and 29 CFR 4.130 for a partial
list of services covered by the Act.

“Service employee’ means any person
engaged in the performance of a service
contract other than any person
employed in a bona fide executive,
administrative, or professional capacity,
as those terms are defined in Part 541 of
Title 29, Code of Federal Regulations.
The term “service employee” includes
all such persons regardless of any
contractual relationship that may be
alleged to exist between a contractor or
subcontractor and such persons.

“United States," as used in this
subpart, includes any State of the
United States, the District of Columbia,
Puerto Rico, the Virgin Islands, Outer
Continental Shelf Lands as defined in
the Outer Continental Shelf Lands Act
(43 U.5.C. 1331, et seq.), American
Samoa, Guam, Northern Mariana
Islands, Wake Island, and Johnston
Island but does not include any other
territory under U.S. jurisdiction or any
U.S. base or possession within a foreign
country.

"Wage and Hour Bivision" means the
unit in the Employment Standards
Administration of the Department of
Labor to which is assigned functions of
the Secretary of Labor under the Act.

“Wage determination" means a
determination of minimum wages or
fringe benefits made under sections 2(a)
or 4(c) of the Act (41 U.S.C. 351(a) or
353(c)) applicable to the employment in
a given locality of one or more classes of
service employees.

22.1002 Statutory requirements.

22.1002-1 General.

Service contracts over $2,500 shall
contain mandatory provisions regarding
minimum wages and fringe benefits,
safe and sanitary working conditions,

notification to employees of the
minimum allowable compensation, and
equivalent Federal employee
classifications and wage rates. Under 41
U.S.C. 353(d), service contracts may not
exceed 5 years.

22.1002-2 Wage determinations based on
prevailing rates.

Contractors performing on service
coniracts in excess of $2,500 to which no
predecessor contractor’s collective
bargaining agreement applies shall pay
their employees at least the wages and
fringe benefits found by the Department
of Labor to prevail in the locality or, in
the absence of a wage determination,
the minimum wage set forth in the Fair
Labor Standards Act.

22.1002-3 Wage determinations based on
colliective bargaining agreements.

(a) Successor contractors performing
on contracts in excess of $2,500 for
substantially the same services
performed in the same locality must pay
wages and fringe benefits (including
accrued wages and benefits and
prospective increases) at least equal to
those contained in any bona fide
collective bargaining agreement entered
into under the predecessor contract.
This requirement will not apply if the
Secretary of Labor determines as a
result of a hearing that the wages and
fringe benefits are substantially at
variance with those which prevail for
services of a similar character in the
locality or that they have not been
reached as a result of arm’s length
negotiations.

(b) Paragraphs in this Subpart 22.10
which deal with this statutory
requirement and the Department of
Labor’s implementing regulations are
22.1008-3, concerning applicability of
this requirement and the forwarding of a
collective bargaining agreement with a
Notice (SF 98, 98a); 22.1010, concerning
notification to contractors and
bargaining representatives of
procurement dates; 22,1012-3, explaining
when a collective bargaining agreement
will not apply due to late receipt by the
contracting officer; and 22.1013 and
22.1021, explaining when the application
of a collective bargaining agreement can
be challenged due to a variance with
prevailing rates or lack of arm’s length
bargaining.

22.1002-4 Application of the Fair Labor
Standards Act minimum wage.

No contractor or subcontractor
holding a service contract for any dollar
amount shall pay any of its employees
working on the contract less than the
minimum wage specified in section

8(a)(1) of the Fair Labor Standards Act
(29 U.S.C. 206).

22.1003 Applicability.

22.1003-1 General.

This Subpart 22.10 applies to all
Government contracts, the principal
purpose of which is to furnish services
in the United States through the use of
service employees, except as exempted
in 22.1003-3 and 22.1003-4 of this
section, or any subcontract at any tier
thereunder. This subpart does not apply
to individual contract requirements for
services in contracts not having as their
principal purpose the furnishing of
services, The nomenclature, type, or
particular form of contract used by
contracting agencies is not
determinative of coverage.

22.1003-2 Geographical coverage of the
ct.

The Act applies to service contracts
performed in the United States (see
22.1001). The Act does not apply to
contracts performed outside the United
States.

22.1003-3 Statutory exemptions.

The Act does not apply to—

(a) Any contract for construction.
alteration, or repair of public buildings
or public works, including painting and
decorating;

(b) Any work required to be done in
accordance with the provisions of the
Walsh-Healey Public Contracts Act (41
U.S.C. 35-45);

(c) Any contract for transporting
freight or personnel by vessel, aircraft,
bus, truck, express, railroad, or oil or gas
pipeline where published tariff rates are
in effect;

(d) Any contract for furnishing
services by radio, telephone, telegraph,
or cable companies subject to the
Communications Act of 1934;

(2} Any contract for public utility
services;

(f) Any employment contract
providing for direct services to a Federal
agency by an individual or individuals;
or

(8) Any contract for operating postal
contract stations for the U.S, Postal
Service.

22.1003-4 Administrative limitations,
variations, tolerances, and exemptions.

(a) The Secretary of Labor may
provide reasonable limitations and may
make rules and regulations allowing
reasonable variations, tolerances, and
exemptions to and from any or all
provisions of the Act other than section
10 (41 U.S.C. 358). These will be made
only in special circumstances where it
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has been determined that the limitation,
variation, tolerance, or exemption is
necessary and proper in the public
interest or to avoid the serious
impairment of Government business,
and is in accord with the remedial
purpose of the Act to protect prevailing
labor standards (41 U.S.C. 353(b)). See
29 CFR 4.123 for a listing of
administrative exemptions, tolerances,
and variations. Requests for limitations,
variances, tolerances, and exemptions
from the Act shall be submitted in
writing through contracting channels
and the agency labor advisor to the
Wage and Hour Administrator,

(b) In addition to the statutory
exemptions cited in 22.1003-3 of this
subsection, the Secretary of Labor has
exempted the following types of
contracts from all provisions of the Act:

(1) Contracts entered into by the
United States with common carriers for
the carriage of mail by rail, air (except
air star routes), bus, and ocean vessel,
where such carriage is performed on
regularly scheduled runs of the trains,
airplanes, buses, and vessels over
regularly established routes and
accounts for an insubstantial portion of
the revenue therefrom.

(2) Any contract entered into by the
U.S. Postal Service with an individual
owner-operator for mail service if it is
not contemplated at the time the
contract is made that the owner-
operator will hire any service employee
to perform the services under the
contract except for short periods of
vacation time or for unexpected
contingencies or emergency situations
such as illness, or accident.

(3) Contracts for the carriage of freight
or personnel if such carriage is subject
to rates covered by section 10721 of the
Interstate Commerce Act.

(4) Contracts as follows:

(i) Contracts principally for the
maintenance, calibration, or repair of
the following types of equipment are
exempt, subject to the restrictions in
subdivisions (b)(4)(ii), (b)(4)(iii), and
(b)(4)(iv) of this subsection.

(A) Automated data processing
equipment and office information/word
processing systems.

(B) Scientific equipment and medical
apparatus or equipment if the
application of micro-electronic circuitry
or other technology of at least similar
sophistication is an essential element
(for example, Federal Supply
Classification (FSC) Group 65, Class
6515, “Medical Diagnostic Equipment;"
Class 6525, “X-Ray Equipment;"” FSC
Group 66, Class 6630, “Chemical
Analysis Instruments;” and Class 6665,
“Geographical and Astronomical
Instruments,” are largely composed of

the types of equipment exempted
hereunder). y

(C) Office/business machines not
otherwise exempt pursuant to
subdivision (b)(4)(i)(A) of this
subsection, if such services are
performed by the manufacturer or
supplier of the equipment.

(ii) The exemption set forth in this
subparagraph (b)(4) of this subsection
shall apply only under the following
circumstances:

(A) The items of equipment are
commercial items which are used
regularly for other than Government
purposes and are sold or traded by the
contractor in substantial quantities to
the general public in the course of
normal business operations.

(B) The contract services are
furnished at prices which are, or are
based on, established catalog or market
prices (see 29 CFR 4.123(e)(1)(ii)(B)) for
the maintenance, calibration, or repair
of such commercial items.

(C) The contractor utilizes the same
compensation (wage and fringe benefits)
plan for all service employees
performing work under the contract as
the contractor uses for equivalent
employees servicing the same
equipment of commercial customers.

(D) The contractor certifies in the
contract to the provisions in subdivision
(b){4)(ii) of this subsection. (See
22.1006(e).)

(iii)(A) Determinations of the
applicability of this exemption shall be
made in the first instance by the
contracting officer before contract
award. In determining that the
exemption applies, the contracting
officer shall consider all factors and
make an affirmative determination that
all of the above conditions have been
met.

(B) If any potential offerors would not
qualify for the exemption, the
contracting officer shall incorporate in
the solicitation the Service Contract Act
clause (see 22.1005 and 22.1006(a}) and,
if the contract will exceed $2,500, the
appropriate Department of Labor wage
determination (see 22.1007).

(iv) If the Department of Labor
determines after contract award that
any of the requirements for exemption in
subparagraph (b)(4) of this subsection
have not been met, the exemption will
be deemed inapplicable, and the
contract shall become subject to the
Service Contract Act, effective as of the
date of the Department of Labor
determination.

22.1003-5 Some examples of contracts
covered.

The following examples, while not
definitive or exclusive, illustrate some of

the types of services that have been
found to be covered by the Act (see 29
CFR 4.130 for additional examples):

(a) Motor pool operation, parking,
taxicab, and ambulance services.

(b) Packing, crating, and storage.

(c) Custodial, janitorial, housekeeping,
and guard services.

(d) Food service and lodging.

(e) Laundry, dry-cleaning, linen-
supply, and clothing alteration and
repair services.

(f) Snow, trash, and garbage removal.

(g) Aerial spraying and aerial
reconnaissance for fire detection.

(h) Some support services at
installations, including grounds
maintenance and landscaping.

(i) Certain specialized services
requiring specific skills, such as drafting,
illustrating, graphic arts, stenographic
reporting, or mortuary services.

(j) Electronic equipment maintenance
and operation and engineering support
services.

(k) Maintenance and repair of all
types of equipment, for example,
aircraft, engines, electrical motors,
vehicles, and electronic,
telecommunication, office and related
business and construction equipment.
(But see 22.1003—4(b)(4).)

(1) Operation, maintenance, or
logistics support of a Federal facility.

(m) Data collection, processing and
analysis services.

22.1003-6 Repair distinguished from
remanufacturing of equipment.

(a) Contracts principally for
remanufacturing of equipment which is
so extensive as to be equivalent to
manufacturing are subject to the Walsh-
Healey Public Contracts Act, rather than
to the Service Contract Act.
Remanufacturing shall be deemed to be
manufacturing when the criteria in
either subparagraphs (a)(1) or (a){2) of
this subsection are met.

(1) Major overhaul of an item, piece of
equipment, or materiel which is
degraded or inoperable, and under
which all of the following conditions
exist:

(i) The item or equipment is required
to be completely or substantially torn
down into individual component parts.

(i1) Substantially all of the parts are
reworked, rehabilitated, altered and/or
replaced.

(iii) The parts are reassembled so as
to furnish a totally rebuilt item or piece
of equipment.

(iv) Manufacturing processes similar
to those which were used in the
manufacturing of the item or piece of
equipment are utilized.
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(v} The disassembled compenents, if
usable (except for situations where the
number of items or pieces of equipment
involved are too few to make it
practicable) are commingled with
existing inventory and, as such, lose
their identification with respect to a
particular piece of equipment.

(vi) The items or equipment
overhauled are restored to original life
expectancy, or nearly so.

(vii} Such work is performed in a
facility owned or operated by the
contractor.

(2) Major modification of an item,
piece of equipment, or material which is
wholly or partially obsolete, and under
which all of the following conditions
exist:

(i) The item or equipment is required
to be completely or substantially torn
down.

(ii) Outmoded parts are replaced.

(iii) The item or equipment is rebuilt
or reassembled.

(iv) The contract work results in the
furnishing of a substantially modified
item in a usable and serviceable
condition.

(v) The work is performed in a facility
owned or operated by the contractor.

(b) Remanufacturing does not include
the repair of damaged or broken
equipment which does not require a
complete teardown, overhaul, and
rebuild as described in subparagraphs
(a)(1) and (2)(2) of this subsection, or the
periodic and routine maintenance,
preservation, care, adjustment, upkeep,
or servicing of equipment ta keep it in
usable, serviceable, working order. Such
contracts typically are billed on an
hourly rate (labor plus materials and
parts) basis. Any contract prineipally for
this type of work is subject to the
Service Contract Act. Examples of such
work include the following:

(1) Repair of an automobile, truck, or
other vehicle, construction equipment,
tractor, crane, aerospace, air
conditioning and refrigeration
equipment, electric motors, and ground
powered industrial or vehicular
equipment.

(2) Repair of typewriters and other
office equipment (but see 22.1003-
4(b)(4)).

(3) Repair of appliances, radios,
television sets, calculators, and other
electronic equipment.

(4) Inspecting, testing, calibration,
painting, packaging, lubrication, tune-up,
or replacement of internal parts of
equipment listed in subparagraphs
(b)(1), (}(2), and (b)(3) of this
subsection.

(5) Reupholstering, reconditioning,
repair, and refinishing of furniture.

22.1003-7 Questions
applicability of the Act.

If the contracting officer questions the
applicability of the Act to an
acquisition, the contracting officer shall
request the advice of the agency labor
advisor. Unresolved questions shall be
submitted in a timely manner to the
Administrator, Wage and Hour Division,
for determination.

22.1004 Department of Labar
responsibilities and regulations.

Under the Act, the Secretary of Labor
is authorized and directed to enforce the
provisions of the Act, make rules and
regulations, issue orders, hold hearings,
make decisions, and take other
appropriate action. The Department of
Labor has issued implementing
regulations on such matters as—

(a) Service contract labor standards
provisions and procedures (29 CFR Part
4, Subpart A);

(b) Wage determination procedures
(29 CFR Part 4, Subpart B);

(c) Application of the Act (rulings and
interpretations) (29 CFR Part 4, Subpart
C)

(d) Compensation standards (29 CFR
Part 4, Subpart D);

(e) Enforcement (29 CFR Part 4,
Subpart E);

(f) Safe and sanitary working
conditions (29 CFR Part 1925);

(g) Rules of practice for administrative
proceedings enforcing service contract
labor standards (29 CFR Part 6); and

(h) Practice before the Board of
Service Contract Appeals (29 CFR Part
g).

22.1005 Clause for contracis of $2,500 or
less.

The contracting officer shall insert the
clause at 52.222-40, Service Contract
Act of 1965, as amended—Contracts of
$2,500 or Less, in solicitatiens and
contracts if the contract is subject to the
Act and is (a) for $2,500 eor less or (b) for
an indefinite dollar amount and the
contracting officer knows in advance
that the contract amount will not exceed
$2,500.

22.1006 Clauses for contracts over $2,500.

(a) The contracting officer shall insert
the clause at 52.222-41, Service Contract
Act of 1965, as amended, in solicitations
and contracts if the contract is subject
to the Act and is (1) for over $2,500 or (2)
for an indefinite dollar amount and the
contracting officer does not know in
advance that the contract amount will
be $2,500 or less.

(b) The contracting officer shall insert
the clause at 52.222-42, Statement of
Equivalent Rates for Federal Hires, in
solicitations and contracts if the

contract amount is expected to be over
$2,500 and the Act is applicable. (See
22.1016.)

(¢)(1) The contracting officer shall
insert the clause at 52.222-43, Fair Labor
Standards Act and Service Contract
Act—Price Adjustment (Multiple Year
and Option Contracts), or another
clause which accomplishes the same
purpose, in solicitations and contracts if
the contract is expected to be a fixed-
price service contract containing the
clause at 52.222-41, Service Contract
Act of 1965, as amended, and is a
multiple year contract or is a contract
with options to renew which exceeds
the small purchase limitation. The
clause may be used in contracts that do
not exceed the small purchase
limitation. The clause at 52.222-43, Fair
Labor Standards Act and Service
Contract Act—Price Adjustment
(Multiple Year and Option Contracts),
applies to both contracts subject to area
prevailing wage determinations and
contracts subject to the incumbent
contractor’s cellective bargaining
agreement in effect during this contract’s
preceding contract period (see 22.1002-2
and 22.1002-3). Contracting officers shall
ensure that contract prices or contract
unit price labor rates are adjusted only
to the extent that a contractor's
increases or decreases in applicable
wages and fringe benefits are made to
comply with the requirements set forth
in the clauses at 52.222-43
(subparagraphs (c) (1), (2] and (3)}, or
52.222-44 (subparagraphs (b} (1) and (2]).
(For example, the prior year wage
determination required a minimum wage
rate of $4.00 per hour. The contractor
actually paid $4.10. The new wage
determination increases the minimum
rate to $4.50. The contractor increases
the rate actually paid to $4.75 per hour.
The allowable price adjustment is $.40
per hour.)

(2) The contracting officer shall insert
the clause at 52.222-44, Fair Labor
Standards Act and Service Contract
Act—Price Adjustment, in solicitations
and contracts if the centract is expected
to be a fixed-price service contract
containing the clause at 52.222-41,
Service Contract Act of 1965, as
amended, exceeds the small purchase
limitation, and is not a multiple year
contract or is not a contract with options
to renew. The clause may be used in
contracts that do not exceed the small
purchase limitation. The clause at
52.222-44, Fair Labor Standards Act and
Service Contract Act—Price
Adjustment, applies to both contracts
subject to area prevailing wage
determinations and contracts subject to
contractor collective bargaining
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agreements (see 22,1002-2 and 22.1002~

(3) The clauses prescribed in
paragraph 22.1006(c)(1) cover situations
in which revised minimum wage rates
are applied to contracts by operation of
law, or by revision of a wage
determination in connection with (i)
exercise of a contract option or (ii)
extension of a multiple year contract
into a new program year. If a clause
prescribed in 16.203-4(d) is used, it must
not conflict with, or duplicate payment
under, the clauses prescribed in this
paragraph 22.1006(c).

(d) The contracting officer shall insert
the clause at 52.222-47, Service Contract
Act (SCA) Minimum Wages and Fringe
Benefits, if—

(1) The clause at 52.222-41 applies;

(2) The contract resulting from the
solicitation succeeds a contract for
substantially the same services to be
performed in the same locality;

(3) The incumbent contractor has
negotiated or is negotiating a collective
bargaining agreement with some or all
of its service employees; and

{4) All applicable Department of
Labor wage determinations have been
requested but not received.

(e)(1) The contracting officer shall
insert the clause at 52.222-48, Exemption
from Application of Service Contract
Act Provisions, in any solicitation and
resulting contract calling for the
maintenance, calibration, and/or repair
of ADP, scientific and medical, and
office and business equipment if the
contracting officer determines that the
resultant contract may be exempt from
Service Contract Act coverage as
described at 22.1003-4(b)(4).

(2) If the successful offeror does not
certify that the exemption applies, the
contracting officer shall not insert the
clause at 52,222-48 and instead shall
insert in the contract (i) the applicable
Service Contract Act clause(s) and (ii)
the appropriate Department of Labor
wage determination if the contract
exceeds $2,500.

(f) The contracting officer shall insert
the clause at 52.222-49, Service Contract
Act—Place of Performance Unknown, if
using the procedures prescribed in
2210094,

22.1007 Requirement to submit Notice (SF
98/98a).

The contracting officer shall submit
Standard Forms 98 and 98a (see 53.301-
98 and 53.301-98a), “Notice of Intention
to Make a Service Contract and
Response to Notice” and “Attachment
A" (both forms hereinafter referred to as
“Notice"), together with any required
supplemental information to the
Administrator, Wage and Hour Division,

Employment Standards Administration,
U.S. Department of Labor, Washington,
DC 20210, for the following service
contracts:

(a) Each new solicitation and contract
in excess of $2,500. :

(b) Each contract modification which
brings the contract above $2,500 and—

(1) Extends the existing contract
pursuant to an option clause or
otherwise; or

(2) Changes the scope of the contract
whereby labor requirements are affected
significantly.

{c) Each multiple year contract in
excess of $2,500 upon—

(1) Annual anniversary date if the
contract is subject to annual
appropriations; or

(2) Biennial anniversary date if the
contract is not subject to annual
appropriations and its proposed term
exceeds 2 years—unless otherwise
advised by the Wage and Hour Division
(see 22.1008-5).

22.1008 Procedures for preparing and
submitting Notice (SF 98/98a).

22.1008-1 Preparation of Notice (SF 98/
98a).

The contracting officer shall complete
and submit the Notice in accordance
with the instructions on the SF 98 and
shall supplement it with information
required under this section. Care should
be taken to ensure that all required
information is provided to avert return
without action by the Department of
Labor. The contracting officer shall
retain a copy of the completed Notice
and any required supplementary
information until the signed and dated
response to the Notice is received from
the Department of Labor and placed in
the contract file.

22.1008-2 Preparation of SF 98a.

(a) The SF 98a shall contain the
following information concerning the
service employees expected to be
employed by the contractor and any
known subcontractors in performing the
contract:

(1) All classes of service employees to
be utilized.

(i) If a wage determination is to be
based on a collective bargaining
agreement (CBA) (see 22.1002-3 and
22.1008-3), use the exact title shown in
the CBA.

(ii) For other than subdivision (a)(1)(i)
of this subsection—

(A) Use the exact title shown in the
Wage and Hour Division's Service
Contract Act Directory of Occupations
(see paragraph (b) of this subsection).

(B) Provide an appropriate job title
and job description if the Directory
cannot be used.

(2) The estimated number of service
employees in each class; and

(3) The wage rate that would be paid
each class if employed by the agency
and subject to the wage provisions of 5
U.S.C. 5341 or 5332 (see 22.1016).

(b)(1) The Wage and Hour Division's
Service Contract Act Directory of
Occupations (Directory) contains
standard job titles and definitions
(descriptions) for many commonly
utilized service employee occupations.
Contracting officers shall use this
Directory to the maximum extent
possible in listing service employee
classes on the SF 98a. This usage will
enhance the timely issuance of
comprehensive wage determinations.

(2) If the job title contained in the
Directory differs from that contained in
the statement of work but the job
definition (description) in the Directory
and the statement of work match
sufficiently, the contracting officer shall
use the Directory job title.

(3) The latest edition of the Directory
is available for sale by the
Superintendent of Documents and may-
be ordered by calling (202) 783-3238 or
writing to Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402. Contracting
agencies, in accordance with agency
procedures, are responsible for notifying
their own personnel of a new edition of
the Directory.

22.1008-3 Section 4(c) successorship with
incumbent contractor collective bargaining
agreement.

(a) Early in the acquisition cycle, the
contracting officer shall determine
whether section 4{c) of the Act affects
the new acquisition. The contracting
officer shall determine whether there is
a predecessor contract and, if so,
whether the incumbent prime contractor
or its subcontractors and any of their
employees have a collective bargaining
agreement.

(b) Section 4(c) of the Act provides
that a successor contractor must pay
wages and fringe benefits (including
accrued wages and benefits and
prospective increases) to service
employees at least equal to those agreed
upon by a predecessor contractor under
the following conditions:

(1) The services to be furnished under
the proposed contract will be
substantially the same as services being
furnished by an incumbent contractor
whose contract the proposed contract
will succeed.

(2) The services will be performed in
the same locality.

(3) The incumbent prime contractor or
subcontractor is furnishing such services
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the the use of service employees
wh‘:;ghwages and fringe benefits are the
subject of one or more collective
bargainin ements.

a(rcg) The gaggfiiation of section 4(c) of
the Act is subject te the following
limitations:

(1) Section 4(c) of the Act will not
apply if the incumbent contractor enters
into a collective bargaining agreement
for the first time and the agreement does
not become effective until after the
expiration of the incumbent’s contract.

(2) If the incumbent contractor enters
into a new or revised collective
bargaining agreement during the period
of the incumbent’s performance on the
current contract, the terms of the new or
revised agreement shall not be effective
for the purposes of section 4{c} of the
Act under the following conditions:

(i)(A) In sealed bidding, the
contracting agency receives notice of the
terms of the collective bargaining
agreement less than 10 days before bid
opening and finds that there is not
reasonable time still available to notify
bidders (see 22.1012-3(a)); or

(B) For contractual actions other than
sealed bidding, the contracting agency
receives notice of the terms of the
collective bargaining agreement after
award, provided that the start of
performance is within 30 days of award
(see 22.1012-3(b)); and

(ii) The contracting officer-has given
both the incumbent contractor and its
employees’ collective bargaining agent
timely written notification of the
applicable acquisition dates (see
22.1010).

(d) If section 4(c) of the Act applies,
the contracting officer shall obtain a
copy of any collective bargaining
agreement between an incumbent
contractor er subcontractor and its
employees. Obtaining a copy of an
incumbent contracter’s collective
bargaining agreement may involve
coordination with the administrative
centracting officer responsible for
administering the predecessor confract.
(Paragraph (m) of the clause at 52.222-
41, Service Contract Act of 1965, as
amended, requires the incumbent prime
contractor to furnish the contracting
officer a ccpy of each collective
bargaining agreement.) The contracting
officer shall submit a capy of each
collective bargaining agreement together
with any related documents specifying
the wage rates and fringe benefits
currently or prospectively payable under
each agreement with the Notice.

(e) Section 4{c) of the Act will not
apply if the Secretary of Labor
determines after a hearing that the
wages and fringe benefits in the
predecessor contractor's collective

bargaining agreement are substantially
at variance with those which prevail for
services of a similar character in the
locality or are net the result of arm’s
length bargaining (see 22.1013 and
22.1021).

(f) If the services are being furnished
at more than one location and the
collectively bargained wage rates and
fringe benefits are different at different
locations or do not apply to one or more
locations, the contracting officer shall
identify the locations to which the
agreements apply.

(g) If the collective bargaining
agreement does not apply to all service
employees under the contract, the
contracting officer shall separately list
on the SF 98a the service employee
classifications (1) subject to the
collective bargaining agreement and (2)
not subject to any collective bargaining
agreement.

22.1008-4 Procedures when place of
performance is unknown. See 22.1009.

22.1008-5 Multiple-year contracts.

If the proposed contract is multiple
year and is not subject to annual
appropriations, the contracting officer
shall furnish with the Notice a statement
in writing describing the type of funding
and giving the length of the performance
period. Unless otherwise advised by the
wage and hour division that a Notice
must be filed on the annual annive
date, the contracting officer shall submit
a new Notice on each biannual
anniversary date of the multiple year
contract if its term is for a period in
excess of 2 years,

22.1008-8 Contract modifications
(options, extensions, changes in scope)
and anniversary dates.

If the purpose of the Notice is to
obtain a wage determination for an
exercise of an option, an extension to
the contract term, a change in scope (see
22.1007(b)(2]), or the anniversary date of
a multiple year contract, the contracting
officer shall fill in Box 2 of the SF 98 as
follows:

(a) In the “Estimated solicitation date"
subbox, indicate, as appropriate: “Mod-
Exercise of Option”; “Mod-Extension’;
"Mod-Change in Scope”; “Annual
Anniversary”; or “Biennial
Anniversary”; and

(b) In the “month/day/year" subbox,
indicate the date the wage
determination is required.

22.1008-7 Required time of submission of
Notice.

(a) If the contract action is for a
recurring or known requirement, the
contracting officer shall submit the
Notice not less than 60 days (nor more

than 120 days, except with the approval
of the Wage and Hour Division) before
the earlier of (1) issuance of any
invitation for bids, (2) issuance of any
request for proposals, (3)
commencement of negotiations, (4)
issuance of modification for exercise of
option, contract extension, or change in
scope, (5) annual anniversary date of a
contract for more than 1 year subject ta
annual appropriations, or (6] each
biennial anniversary date of a contract
for more than 2 years not subject to
annual appropriations unless otherwise
advised by the Wage and Hour Division
(see 22.1008-5).

(b) If the contract action is for a
nonrecurring or unknown requirement
for which the advance planning
described in paragraph (a) of this
subsection is not feasible, the
contracting officer shall submit the
Notice as soon as possible, but not later
than 30 days before the contracting
actions in paragraph (a) of this
subsection. The contracting officer
should indicate on the Notice that the
requirement is nonrecurring or unknown
and advance planning was not feasible.

(c) If exceptional circumstances
prevent timely submission, as required
by paragraphs (a) and (b) of this
subsection, the contracting officer shall
submit the Notice and the required
supplemental information with a written
statement of the reason for delay as
soon as practicable.

(d) In an emergency situation
requiring an immediate wage
determination response, the contracting
officer shall, in accordance with
contracting agency procedures, contact
the Wage and Hour Division by
telephone for guidance before
submitting the Notice,

22.1009 Place of performance unknown.

22.1009-1 General.

If the place of performance is
unknown, the contracting officer may
use the procedures in this section. The
contracting officer should first attempt
to identify the specific places or
geographical areas where the services
might be performed (see 22.1009-2) and
then may follow the procedures either in
22,1009-3 or in 22.1009-4.

22.1009-2 Attempt to Identify possible
places of performance.

The contracting officer should attempt
to identify the specific places or
geographical areas where the services
might be performed. The following may
indicate possible places of performance:

(8) Locations of previous contractors
and their competitors,

(b) The solicitation mailing list.
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(c) Responses to a presolicitation
notice (see 5.204).

22.1009-3 All possible places of
performance identified.

(a) If the contracting officer can
identify all the possible places or areas
of performance (even though the actual
place of performance will not be known
until the successful offeror is chosen),
the contracting officer, as required in
22.1008, shall submit the Notice to the
Wage and Hour Division. If the number
of places of performance exceeds the
space available on the Notice, the
contracting officer shall provide a listing
by state-county-city/town in an
attachment to the Notice.

(b) The Wage and Hour Division may
issue a wage determination for each
different geographical area of
performance identified by the
contracting officer, or in unusual
situations it may issue a wage
determination for one or more composite
areas of performance. If there is a
substantial number of places or areas of
performance indicating the need for a
wage determination for one or more
composite areas of performance, the
contracting officer should, before
submitting the Notice, contact the Wage
and Hour Division concerning the
issuance of such a wage determination.

(c) If the contracting officer
subsequently learns of any potential
offerors in previously unidentified
places before the closing date for
submission of offers, the contracting
officer shall follow one of the following
procedures:

(1) Continue to follow the procedures
in this subsection and:

(i) Submit Notices for the additional
places of performance to the Wage and
Hour Division, and

(ii) Amend the solicitation to include
all wage determinations and, if
necessary, extend the time for
submission of final offers.

(2) Follow the procedures in 22.1009-4.

22.1009-4 All possible places of
performance not identified.

If the contracting officer believes that
there may be offerors interested in
performing in unidentified places or
areas, the contracting officer may use
the following procedures:

(a) If the contracting officer has
identified possible places or areas
where services might be performed, the
contracting officer shall submit the
Notice to the Wage and Hour Division
(see 22.1009-3 (a) and (b)).

(b) Include the following information
in the Commerce Business Daily Notice
(see 5.207(f)(4)):

{1) That the place of performance is
unknown.

(2) The possible places or areas of
performance for which the contracting
officer has requested wage
determinations.

(3) That the contracting officer will
request wage determinations for
additional possible places of
performance if asked to do so in writing.

(4) The time and date by which
requests for wage determinations for
additional places must be received by
the contracting officer.

(c) Insert the clause at 52.222-49,
Service Contract Act—Place of
Performance Unknown, in solicitations
and contracts. Include the information
required in the clause by subparagraphs
(b)(2) and (b)(4) of this subsection. The
closing date for receipt of offerors’
requests for wage determinations for
additional possible places of
performance should allow reasonable
time for potential offerors to review the
solicitation and determine their interest
in competing. Generally, 10 to 15 days
from the date of issuance of the
solicitation may be considered a
reasonable period of time.

(d) The procedures in 14.304-1 shall
apply to late receipt of offerors’ requests
for wage determinations for additional
places of performance. However, late
receipt of an offeror’s request for a wage
determination for additional places of
performance does not preclude the
offeror’'s competing for the proposed
acquisition.

(e) If the contracting officer receives
any timely requests for wage
determinations for additional places of
performance the contracting officer
shall—

(1) Submit Notices for the additional
places of performance to the Wage and
Hour Division; and

(2) Amend the solicitation to include
all wage determinations and, if
necessary, extend the time for
submission of final offers.

(f) If the successful offeror did not
make a timely request for a wage
determination and will perform in a
place of performance for which the
contracting officer therefore did not
request a wage determination, the
contracting officer shall—

(1) Award the contract;

(2) Request a wage determination; and

(3) Incorporate the wage
determination in the contract,
retroactive to the date of contract award
and with no adjustment in contract
price, pursuant to the clause at 52.222-
49, Service Contract—Place of
Performance Unknown.

22.1010 Notification to interested parties
under collective bargaining agreements.

(a) The contracting officer should
determine whether the incumbent prime
contractor’s or its subcontractors'
service employees performing on the
current contract are represented by a
collective bargaining agent. If there is a
collective bargaining agent, the
contracting officer shall give both the
incumbent contractor and its employees’
collective bargaining agent written
notification of—

(1) The forthcoming successor
contract and the applicable acquisition
dates (issuance of solicitation, opening
of bids, commencement of negotiations,
award of contract, or start of
performance, as the case may be); or

(2) The forthcoming contract
modification and applicable acquisition
dates (exercise of option, extension of
contract, change in scope, or start of
performance, as the case may be); or

(3) The forthcoming multiple year
contract anniversary date (annual
anniversary date or biennial date, as the
case may be).

(b) This written notification must be
given at least 30 days in advance of the
earliest applicable acquisition date or
the applicable annual or biennial
anniversary date in order for the time-
of-receipt limitations in 22.1012-3 (a)
and (b) to apply. The contracting officer
shall retain a copy of the notification in
the contract file.

22,1011 Response to Notice by
Department of Labor.

22.1011-1 Department of Labor action.

The Wage and Hour Division will
mark, date, and sign the section of the
SF 98 titled “Response to Notice and
return the signed original together with
appropriate additional material (wage
determination, position/classification
descriptions, etc.). The Wage and Hour
Division will take one of the following
four actions:

(a) Issue and attach applicable wage
determination(s); or

(b) Indicate that no wage
determination is in effect for the locality
of contract performance; or

(c) Indicate that the Service Contract
Act is not applicable based on
information submitted; or

(d) Return the Notice for additional
information (see 22.1008-1).

22.1011-2 Requests for status or
expediting of response.

Checking the status or the expediting
of wage determination responses shall
be made in accordance with contracting
agency procedures.
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22,1012 Late receipt or nonreceipt of
wage determination.

22.1012-1 General.

The Wage and Hour Administrator,
generally, will issue a wage
determination or revision to it in
response to a Notice. The contracting
officer shall incorporate the
determination or revision in the
particular solicitation and contract for
which the wage determination was

sought.

22.1012-2 Response to timely submission
of Notice—no coliective bargaining
agreement.

(a) If the contracting officer has not
received a response from the
Department of Labor within 60 days (or
30 days if a nonrecurring or unknown
requirement), the contracting agency
shall contact the Wage and Hour
Division to determine when the wage
determination or revision can be
expected.

(b) In sealed bidding, a revision of a
wage determination shall not be
effective if a collective bargaining
agreement does not exist, the revision is
received by the contracting agency less
than 10 days before the opening of bids,
and the contracting officer finds that
there is not reasonable time to
incorporate the revision in the
solicitation.

(c) For contractual actions other than
sealed bidding where a collective
bargaining agreement does not exist, a
revision of a wage determination
received by the contracting agency after
award of a new contract or a
modification as specified in 22,1007(b)
shall not be effective provided that the
start of performance is within 30 days of
the award or the specified modification.
If the contract does not specify a start of
performance date which is within 30
days of the award or the specified
modification, and if contract
performance does not commence within
30 days of the award or the specified
modification, the Department of Labor
shall be notified and any revision
received by the contracting agency not
less than 10 days before commencement
of the work shall be effective.

(d) The limitations in paragraphs (b)
and (c) of this subsection shall apply
only if a timely Notice required in
22,1008-7 (a) and (b) has been
submitted.

22.1012-3 Response to timely submission
of Notice—with coliective bargaining
agreement.

(a) In sealed bidding, a wage
determination or revision based on a
new or changed collective bargaining
agreement shall not be effective if the

contracting agency has received notice
of the terms of the new or changed
collective bargaining agreement less
than 10 days before bid opening and the
contracting officer determines that there
is not reasonable time to incorporate the
new or changed terms of the collective
bargaining agreement in the solicitation
(see 52.222-47).

(b) For contractual actions other than
sealed bidding, a wage determination or
revision based on a new or changed
collective bargaining agreement shall
not be effective if notice of the terms of
the new or changed collective
bargaining agreement is received by the
contracting agency after award of a
successor contract or a modification as
specified in 22.1007(b), provided that the
contract start of performance is within
30 days of the award of the contract or
of the specified modification. If the
contract does not specify a start of
performance date which is within 30
days of the award of the contract or of
the specified modification, or if contract
performance does not commence within
30 days of the award of the contract or
of the specified modification, any notice
of the terms of a new or changed
collective bargaining agreement
received by the agency not less than 10
days before commencement of the work
shall be effective for purposes of the
successor contract under section 4(c) of
the Act.

(c) The limitations in paragraphs (a)
and (b) of this subsection shall apply
only if timely Notices and notifications
required in 22.1008-7 and 22.1010 have
been given.

(d) If the contracting officer has not
received a response from the
Department of Labor within 60 days (or
30 days if a nonrecurring or unknown
requirement), the contracting agency
shall contact the Wage and Hour
Division to determine when the wage
determination or revision can be
expected. If the Department of Labor is
unable to provide the wage
determination or revision by the latest
date needed to maintain the acquisition
schedule, the solicitation/contract
action should proceed according to the
following instructions:

(1) If a successorship/same locality/
incumbent collective bargaining
agreement situation exists, the
contracting officer shall incorporate in
the solicitation the wage and fringe
benefit terms of the coliective
bargaining agreement, or the collective
bargaining agreement itself, and the
clause at 52.222-47, Service Contract
Act (SCA) Minimum Wages and Fringe
Benefits.

(2) The terms of a new or changed
collective bargaining agreement,

negotiated by the predecessor
contractor during the period of
performance of the predecessor
contract, will not apply to the successor
contract under the conditions set forth
in paragraphs (a), (b), and (c) of this
subsection.

22.1012-4 Response to late submission of
Notice—no collective bargaining
agreement.

If the contracting officer has not filed
the Notice within the time limits in
22.1008-7, and thus has not received a
response from the Department of Labor,
and a successorship/same locality/
incumbent collective bargaining
agreement sitnation does not exist, the
contracting officer shall contact the
Wage and Hour Division to determine
when the wage determination or
revision can be expected. If the
Department of Labor is unable to
provide the wage determination or
revision by the latest date needed to
maintain the acquisition schedule, the
contracting officer shall use the latest
wage determination or revision, if any,
incorporated in the existing contract. If
any new or revised wage determination
is received later in response to the
Notice, the contracting officer shall
include it in the solicitation or contract
within 30 calendar days of receipt. If the
contract has been awarded, the
contracting officer shall equitably adjust
the contract price to reflect any changed
cost of performance resulting from
incorporating the wage determination or
revision. The Administrator, Wage and
Hour Division, may require retroactive
application of the wage determination
for a contractual action over $2,500
using more than five service employees.
These provisions are not intended to
alter the contracting officer’s
responsibility to make timely
submissions as required in 22.1008-7,

22.1012-5 Response to late submission of
Notice—with collective bargaining
agreement.

If the contracting officer has not filed
the Notice within the time limits in
22.1008-7, has not received a response
from the Department of Labor, and a
successorship/same locality/incumbent
collective bargaining agreement
situation exists, the contracting officer
shall contact the Wage and Hour
Division to determine when the wage
determination or revision can be
expected. If the Department of Labor is
unable to provide the wage
determination or revision by the latest
date needed to maintain the acquisition
schedule, the contracting officer shall
incorporate in the solicitation the wage
and fringe benefit terms of the collective
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bargaining agreement, or the collective
bargaining agreement itself, and the
clause at 52.222—47, Service Contract
Act (SCA) Minimum Wages and Fringe
Benefits. If the contract has been
awarded, an equitable adjustment
following receipt of the wage
determination or revision will not be
required, since the wage determination
or revision will be based on the
economic terms of the collective
bargaining agreement.

22,1013 Review of wage determination.

(a) Based on incumbent collective
bargaining agreement. (1) If wages,
fringe benefits, or periodic increases
provided for in a collective bargaining
agreement vary substantially from those
prevailing for similar services in the
locality, the contracting officer shall
immediately contact the agency labor
advisor to consider instituting the
procedures in 22.1021.

(2) If the contracting officer believes
that an incumbent or predecessor
contractor’s agreement was not the
result of arm’s length negotiations, the
contracting officer shall contact the
agency labor advisor to determine
appropriate action.

(b} Based on other than incumbent
collective bargaining agreement. Upon
receiving a wage determination not
predicated upon a collective bargaining
agreement, the contracting officer shall
ascertain—

(1) If the wage determination does not
conform with wages and fringe benefits
prevailing for similar services in the
locality; or

(2) If the wage determination contains
significant errors or omissions. If either
subparagraph (b)(1) or (b)(2) of this
section is evident, the contracting officer
shall contact the agency labor advisor to
determine appropriate action.

22.1014 Delay of acquisition dates over 60
days.

If any invitation for bids, request for
proposals, bid opening, or
commencement of negotiation for a
proposed contract for which a wage
determination was provided in response
to a Notice has been delayed, for
whatever reason, more than 60 days
from such date as indicated on the
submitted Notice, the contracting officer
shall, in accordance with agency
procedures, contact the Wage and Hour
Division for the purpose of determining
whether the wage determination issued
under the initial submission is still
current. Any revision of a wage
determination received by the
contracting agency as a result of that
communication, or upon discovery by
the Department of Labor of a delay,

shall supersede the earlier response as
the wage determination applicable to
the particular acquisition subject to the
time frames in 22.1012-2(a) and (b).

22.1015 Discovery of errors by the
Department of Labor.

If the Department of Labor discovers
and determines, whether before or after
a contract award, that a contracting
officer made an erroneous determination
that the Service Contract Act did not
apply to a particular acquisition or
failed to include an appropriate wage
determination in a covered contract, the
contracting officer, within 30 days of
notification by the Department of Labor,
shall include in the contract the clause
at 52.222-41 and any applicable wage
determination issued by the
Administrator. If the contract is subject
to section 10 of the Act (41 U.S.C. 858),
the Administrator may require
retroactive application of that wage
determination. The contracting officer
shall equitably adjust the contract price
to reflect any changed cost of
performance resulting from
incorporating a wage determination or
revision.

22.1016 Statement of equivalent rates for
Federal hires.

(a) The statement required under the
clause at 52.222-42, Statement of
Equivalent Rates for Federal Hires, (see
22.1006(b)) shall set forth those wage
rates and fringe benefits that would be
paid by the contracting activity to the
various classes of service employees
expected to be utilized under the
contract if 5 U.S.C. 5332 (General
Schedule—white collar) and/or 5 U.S.C.
5341 (Wage Board—blue collar) were
applicable.

(b) Procedures for computation of
these rates are as follows:

(1) Wages paid blue collar employees
shall be the basic hourly rate for each
class. The rate shall be Wage Board pay
schedule step two for nonsupervisory
service employees and step three for
supervisory service employees.

(2) Wages paid white collar
employees shall be an hourly rate for
each class. The rate shall be obtained
by dividing the general pay schedule
step one biweekly rate by 80.

(3) Local civilian personnel offices can
assist in determining and providing
grade and salary data.

22.1017 Notice of award.

Whenever an agency awards a
service contract subject to the Act
which may be in excess of $25,000 and
that agency does not report the award to
the Federal Procurement Data System, it
shall furnish an original and one copy of

Standard Form 99, Notice of Award of
Contract (see 53.301-99) to the Wage
and Hour Division, Employment
Standards Administration, Department
of Labor, unless it makes other
arrangements with the Wage and Hour
Division for notifying it of contract
awards.

22,1018 Notification to contractors and
employees.

The contracting officer shall take the
following steps to ensure that service
employees are notified of minimum
wages and fringe benefits.

(a) As soon as possible after contract
award, inform the contractor of the
labor standards requirements of the
contract relating to the Act and of the
contractor’s responsibilities under these
requirements, unless it is clear that the
contractor is fully informed.

(b) At the time of award, furnish the
contractor Department of Labor
Publication WH-1313, Notice to
Employees Working on Government
Contracts, for posting at a prominent
and accessible place at the worksite
before contract performance begins. The
publication advises employees of the
compensation (wages and fringe
benefits) required to be paid or
furnished under the Act and satisfies the
notice requirements in paragraph (g) of
the clause at 52.222-41, Service Contract
Act of 1965, as amended.

(c) Attach any applicable wage
determination to Publication WH-1313,

22.1019 Additional classes of service
employees.

(a) If the contracting officer is aware
that contract performance involves
classes of service employees not
included in the wage determination, the
contracting officer shall require the
contractor to classify the unlisted
classes so as to provide a reasonable
relationship (i.e., appropriate level of
skill comparison) between the unlisted
classifications and the classifications
listed in the determination (see
paragraph (c) of the clause at 52.222-41,
Service Contract Act of 1965, as
amended). The contractor shall initiate
the conforming procedure before
unlisted classes of employees perform
contract work. The contractor shall
submit Standard Form (SF) 1444,
Request For Authorization of Additional
Classification and Rate. The contracting
officer shall review the proposed
classification and rate and promptly
submit the completed SF 1444 (which
must include information regarding the
agreement or disagreement of the
employees’ representative or the
employees themselves together with the
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agency recommendation) and all other
pertinent information to the Wage and
Hour Division. Within 30 days of receipt
of the request, the Wage and Hour
Division will (1) approve, modify, or
disapprove the request when the parties
are in agreement or (2) render a final
determination in the event of
disagreement among the parties. If the
Wage and Hour Division will require
more than 30 days to take action, it will
notify the contracting officer within 30
days of receipt of the request that
additional time is necessary.

(b) Some wage determinations will list
a series of classes within a job
classification family, for example,
Computer Operators, level I, II, and III,
or Electronic Technicians, level I, II, and
111, or Clerk Typist, level I and II.
Generally, level I is the lowest level. It is
the entry level, and establishment of a
lower level through conformance is not
permissible. Further, trainee
classifications may not be conformed.
Helpers in skilled maintenance trades
(for example, electricians, machinists,
and automobile mechanics) whose
duties constitute, in fact, separate and
distinct jobs may also be used if listed
on the wage determination, but may not
be conformed. Conformance may not be
used to artificially split or subdivide
classifications listed in the wage
determination. However, conforming
procedures may be used if the work
which an employee performs under the
contract is not within the scope of any
classification listed on the wage
determination, regardless of job title.
(See 29 CFR 4.152.)

(c) Subminimum rates for apprentices,
student learners, and handicapped
workers are permissible in accordance
with paragraph (q) of the clause at
52.222-41, Service Contract Act of 1965,
as amended.

22.1020 Seniority lists.

If a contract is performed at a Federal
facility where employees may be hired/
retained by a succeeding contractor, the
incumbent prime contractor is required
to furnish a certified list of all service
employees on the contractor's or
subcontractor's payroll during the last
month of the contract, together with
anniversary dates of employment, to the
contracting officer no later than 10 days
before contract completion, (See
paragraph (n) of the clause at 52.222-41,
Service Contract Act of 1965, as
amended.) At the commencement of the
succeeding contract, the contracting
officer shall provide a copy of the list to
the successor contractor for determining
employee eligibility for vacation or other
fringe benefits which are based upon
length of service, including service with

predecessor contractors if such benefit
is required by an applicable wage
determination.

22.1021 Substantial variance hearings.

(a) A contracting agency or other
interested party may request a hearing
on an issue presented in 22.1013(a). To
obtain a hearing for the contracting
agency, the contracting officer shall
submit a request through appropriate
channels (ordinarily the agency labor
advisor) to Administrator, Wage and
Hour Division, Employment Standards
Administration, U.S. Department of
Labor, Washington DC 20210, with
sufficient data to support a prima facie
showing that the rates at issue vary
substantially from those prevailing for
similar services in the locality. The
request shall also include (1) the number
of the wage determinations at issue, (2)
name of contracting agency, (3) status of
the acquisition and any estimated
acquisition dates (e.g., bid opening,
award, and commencement of
performance), and (4) names and
addresses, if known, of interested
parties.

(b) Unless the Administrator
determines that extraordinary
circumstances exist, the Administrator
will not consider requests for a hearing
unless received as specified in
subparagraphs (b)(1) and (b)(2) of this
section—

(1) For sealed bid contracts, more than
10 days before the award of the
contract;

(2) For negotiated contracts and for
contracts with provisions extending the
initial term by option, before the
commencement date of the contract or
the follow-up option period, as the case
may be.

22.1022 Withholding of contract
payments.

Any violations of the clause at 52.222-
40, Service Contract Act of 1965, as
amended—Contracts of $2,500 or Less,
or the clause at 52.222-41, Service
Contract Act of 1965, as amended,
renders the responsible contractor liable
for the amount of any deductions,
rebates, refunds, or underpayments
(which includes nonpayment) of
compensation due employees
performing the contract. The contracting
officer may withhold—or, upon written
request of the Department of Labor from
a level no lower than that of Assistant
Regional Administrator, Wage and Hour
Division, Employment Standards
Administration, Department of Labor,
shall withhold—the amount needed to
pay such underpaid employees from
accrued payments due the contractor on
the contract, or on any other prime

contract (whether subject to the Service
Contract Act or not) with the contractor.
The agency shall place the amount
withheld in a deposit fund. Such
withheld funds shall be transferred to
the Department of Labor for
disbursement to the underpaid
employees on order of the Secretary (or
authorized representatives), an
Administrative Law Judge, or the Board
of Service Contract Appeals. In addition,
the Department of Labor has given
blanket approval to forward withheld
funds pending completion of an
investigation or other administrative
proceeding when disposition of withheld
funds remains the final action necessary
to close out a contract.

22,1023 Termination for defauit.

As provided by the Act, any
contractor failure to comply with the
requirements of the contract clauses
related to the Act may be grounds for
termination for default (see paragraph
(k) of the clause at 52.222-41, Service
Contract Act of 1965, as amended).

22.1024 Cooperation with the Department
of Labor.

The contracting officer shall cooperate
with Department of Labor
representatives in the examination of
records, interviews with service
employees, and all other aspects of
investigations undertaken by the
Department, When asked, agencies shall
furnish the Wage and Hour
Administrator or a designee, any
available information on contractors,
subcontractors, their contracts, and the
nature of the contract services. The
contracting officer shall promptly refer,
in writing to the appropriate regional
office of the Department, apparent
violations and complaints received.
Employee complaints shall not be
disclosed to the employer.

22.1025 Ineligibility of violators.

A list of persons or firms found to be
in viclation of the Act is contained in
the lists of Parties Excluded from
Federal Procurement or
Nonprocurement Programs (see 9.404).
No Government contract may be
awarded to any violator so listed
because of a violation of the Act, or to
any firm, corporation, partnership, or
association in which the violator has a
substantial interest, without the
approval of the Secretary of Labor. This
prohibition against award to an
ineligible contractor applies to both
prime and subcontracts.
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22.1026 Disputes concerning labor
standards.

Disputes concerning labor standards
requirements of the contract are handled
under paragraph (t) of the contract
clause at 52.222-41, Service Contract
Act of 1965, as amended, and not under
the clause at 52.233-1, Disputes.

PART 25—FOREIGN ACQUISITION

21. Subpart 25.10, consisting of
sections 25.1000 through 25.1005, is
added to read as follows:

Subpart 25.10—Sanctions for Violations of
Export Controls

Sec.

25.1000
25.1001
25.1002
25,1003

Scope of subpart.

Definitions.

Policy.

Exceptions.

251004 Procedures.

251005 Solicitation provision and contract
clause,

Subpart 25.10—Sanctions for
Violations of Export Controis

25.1000 Scope of subpart.

Section 2443 of the Multilateral Export
Control Enhancement Amendments Act
(Pub. L. 100-418), August 23, 1988,
referred to herein as "the Act,” directs
the President to impose {a) procurement
sanctions on Toshiba Corporation and
its subsidiary Toshiba Machine
Company, and on Kongsberg
Vaapenfabrikk and its subsidiary
Kongsberg Trading Company, and (b)
import sanctions on all products
produced by Toshiba Machine Company
and Kongsberg Trading Company.
Executive Order 12661, dated December
27, 1988, imposed these sanctions. This
subpart implements the procurement
sanctions. Import sanctions are
implemented through Department of
Treasury regulations (but see 25.1004{(c}).

25.1001 Definitions.

As used in this subpart—

“Component part,” means any article
which is not usable for its intended
functions without being imbedded or
integrated into any other product and
which, if used in production of a
finished product, would be substantially
transformed in that process.

“Essential to United States products
or production,” means, with respect to
component parts, those component parts
which are produced by a sanctioned
person, that are necessary for
manufacture or processing of United
States products, and for which there is
no suitable alternative.

“Finished product,” means any article
which is usable for its intended function
without being imbedded in or integrated
into any other product. It does not

include an article produced by a person,
other than a sanctioned person, that
contains parts or components of the
sanctioned person if the parts or
components have been substantially
transformed during production of the
finished product.

“Information and technology,”
includes instructions, drawings,
blueprints, technical data, plans,
software, computer programs, and other
forms of intellectual property in any
form or medium. Technology also
includes component parts, finished
products, or other articles if purehased
solely to demonstrate such technology,
where the only way to gain access to
required technology is to purchase a
product or article produced by a
sanctioned person.

“Routine servicing and maintenance,”
means customary servicing and
maintenance, including repairs or
installation of spare parts or component
parts. The term also includes the
temporary importation of tools and
equipment necessary to perform such
servicing or maintenance, as well as
reimportation of products exported for
routine servicing and maintenance.

“Sanctioned person,” means a
company or other foreign person upon
whom prohibitions have been imposed.

“Spare part,” means any individual
piece, part, or subassembly which is
intended for the logistic support or
repair of a finished product and not as a
finished product itself.

“Substantially transformed,” when
referring to a component part or finished
product, means that the part or product
has been subjected to a substantial
manufacturing or processing operation
by which the part or product is
converted or combined into a new and
different article of commerce having a
new name, character, and use.

“Suitable alternative," means an
article (a) that can be substituted for an
article produced by a sanctioned person,
(b) that will perform the same functions
or is capable of the same use, and (c) is
available at a competitive price.

25.1002 Policy.

(a) During the period beginning
December 28, 1988, and ending
December 28, 1991, all executive
agencies, departments, and
instrumentalities of the United States
Government are prohibited from
contracting with, or procuring (including
rental and lease/purchase) directly or
indirectly the products or services of, (1)
Toshiba Corporation, (2) Kongsberg
Vaapenfabrikk, (3) Toshiba Machine
Company, or (4) Kongsberg Trading
Company.

(b) The prohibition also applies to
subsidiaries, successor entities, or joint
ventures of Toshiba Machine Company
or Kongsberg Trading Company. The
prohibition generally does not apply to
subsidiaries, successor entities, or joint
ventures of Toshiba Corporation or of
Kongsberg Vaapenfabrikk, except when
the head of the agency or designee
determines that such entities have been
formed for the specific purpose of
circumventing the prohibition.

(c) Contracts awarded to, or contracts
involving the provision of products or
services of, any sanctioned person,
which were awarded on or after June 30,
1987, should be cancelled or terminated
(in whole or in part) as soon as
practicable, unless one of the exceptions
in 25.1003 applies. For such contracts
awarded prior to June 30, 1987, which
contain options to increase quantities or
period of performance, the options
should not be exercised unless one of
the exceptions in 25.1003 applies.

25.1003 Exceptions.

The prohibition in 25.1002 shall not
apply when—

(a) The Secretary of Defense or
designee determines that, in the case of
procurement of defense articles or
defense services—

(1) The exercise of options (under
contracts or subcontracts, entered into
prior to December 28, 1988) are for
production quantities necessary to
satisfy U.S. operational military
requirements;

(2) The sanctioned person is a sole
source supplier of essential defense
articles or services and no alternative
supplier can be identified; or

(3) Such articles or services are
essential to the national security under
defense coproduction agreements.

(b) The head of the agency or
designee determines that the
procurement is for—

(1) Products or services provided
under contracts entered into before June
30, 1987 (but see 25.1002(c) regarding the
exercise of options);

(2) Spare parts;

(3) Component parts, but not finished
products; essential to U.S. products or
production;

(4) Routine servicing and maintenance
of products; or

(5) Information and technology.

(¢) The products or services of a
sanctioned person are acquired from a
nonsanctioned person and the
contractor agrees that—

(1) The products provided are
designed to the specifications of a
nonsanctioned person and marketed
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under the trademark, brand or name of
that person;

(2) The business relationship between
the nonsanctioned person and the
sanctioned person clearly existed prior
to June 30, 1987; and

(3) The nonsanctioned person is not
directly or indirectly owned by a
. sanctioned person.

(d) Components of a sanctioned
person have been substantially
transformed during manufacture of a
finished product of a nonsanctioned
person.

25.1004 Procedures.

(a) Determinations required by 25.1003
(a) or (b) shall be in a format established
by agency regulations. The
determination shall include a
description of the article or service, the
quantities of articles, and the scope and
period of performance of such services.

(b) The contract file shall include the
determination and supporting rationale
to permit an award based on the
exceptions in 25.1003.

(c) The clause prescribed in 25.1005
reminds the contractor of its
responsibility for complying with
applicable import regulations, To
facilitate this compliance, the
contracting officer shall provide the
contractor a copy of any determination
made under 25.1003(a) so that the
contractor may provide this
determination to the U.S. Customs
Service pursuant to Department of
Treasury Regulation 12.143. However, a
separate determination by the Secretary
of the Treasury or designee is required
for an exception to the import sanctions
imposed upon the products listed in
25.1003(b), and the contractor is
responsible for obtaining this
determination.

25.1005 Solicitation provision and
contract clause.

(a) The contracting officer shall insert
the provision at 52.225-12, Notice of
Restrictions on Contracting with
Sanctioned Persons, in all solicitations.

(b) The contracting officer shall insert
the clause at 52.225-13, Restrictions on
Contracting with Sanctioned Persons, in
all solicitations and contracts.

PART 32—CONTRACT FINANCING

32,908 [Amended]

22. Section 32.908 is amended by
revising the section title to read “32.908
Contract clauses”.

PART 33—PROTESTS, DISPUTES, AND
APPEALS

33.101 [Amended]

23. Section 33.101 is amended by
removing in the definition “Interested
party” the word "“could” and inserting in
its place “would”.

PART 36—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

36.102 [Amended]

24. Section 36.102 is amended by
removing the word “and" at the end of
paragraph (b); and by removing the
period at the end of paragraph (c) and
inserting in its place, “; and".

PART 44—SUBCONTRACTING
POLICIES AND PROCEDURES

25. Section 44.303(c) is revised to read
as follows:

44.303 Extent of review.

* * . * *

(c) Methods of evaluating
subcontractor responsibility, including
the contractor’s use of the list of Parties
Excluded from Procurement Programs
(see 9.404) and, if the contractor has
subcontracts with parties on the list, the
documentation, systems, and procedures
the contractor has established to protect
the Government's interests (see 9.405-2).

* - * . *

PART 52—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

26. Section 52.209-5 is added to read
as follows:

52.209-5 Certification Regarding
Debarment, Suspension, Proposed
Debarment, and Other Responsibility
Matters.

As prescribed in 9.409(a), insert the
following provision:

Certification Regarding Debarment,
Suspension, Proposed Debarment, and Other
Responsibility Matters (May 1989)

(a)(1) The Offeror certifies, to the best of its
knowledge and belief, that—

- (i) The Offeror and/or any of its
Principals—

(A) Are [ )arenot( )presently
debarred, suspended, proposed for
debarment, or declared ineligible for the
award of contracts by any Federal agency:;

(B) Have ( ) have not{ ), within a 3-year
period preceding this offer, been convicted of
or had a civil judgment rendered against
them for; commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a public
(Federal, state, or local) contract or
subcontract; violation of Federal or state
antitrust statutes relating to the submission of
offers; or commission of embezzlement, theft,

forgery, bribery, falsification or destruction of
records, making false statements, or receiving
stolen property; and

(C) Are ( ) arenot( ) presently indicted
for, or otherwise criminally or civilly charged
by a governmental entity with, commission of
any of the offenses enumerated in
subdivision (a)(1)(i}(B) of this provision.

(ii) The Offeror has ( ) has not ( ), within
a 3-year period preceding this offer, had one
or more contracts terminated for default by
any Federal agency.

(2) “Principals,” for the purposes of this
certification, means officers; directors;
owners; partners; and, persons having
primary management or supervisory
responsibilities within a business entity (e.g,,
general manager; plant manager; head of a
subsidiary, division, or business segment, and
similar positions).

This certification concerns a matter within
the jurisdiction of an agency of the United
States and the making of a false, fictitious, or
fraudulent certification may render the maker
subject to prosecution under section 1001,
title 18, United States Code.

(b) The Offeror shall provide immediate
written notice to the Contracting Officer if, at
any time prior to contract award, the Offeror
learns that its certification was erroneous
when submitted or has become erroneous by
reason of changed circumstances.

(c) A certification that any of the items in
paragraph (a) of this provision exists will not
necessarily result in withholding of an award
under this solicitation. However, the
certification will be considered in connection
with a determination of the Offeror’s
responsibility. Failure of the Offeror to
furnish a certification or provide such
additional information as requested by the
Contracting Officer may render the Offeror
nonresponsible.

(d) Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render, in good
faith, the certification required by paragraph
(a) of this provision. The knowledge and
information of an Offeror is not required to
exceed that which is normally possessed by a
prudent person in the ordinary course of
business dealings.

(e) The certification in paragraph (a) of this
provision is a material representation of fact
upon which reliance was placed when
making award. If it is later determined that
the Offeror knowingly rendered an erraneous
certification, in addition to other remedies
available to the Government, the Contracting
Officer may terminate the contract resulting
from this solicitation for default.

(End of provision)

27. Section 52.209-6 is added to read
as follows:

52.209-6 Protecting the Government's
Interest When Subcontracting With
Contractors Debarred, Suspended, or
Proposed for Debarment.

As prescribed in 9.409(b), insert the
following clause:
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Protecting the Government’s Interest When
Subcontracting With Coniractors Debarred,
Suspended, or Proposed for Debarment (May
1939)

(a) The Government suspends or debars
Contractors to protect the Government's
interests. Contractors shall not enter into any
subcontract equal to or in excess of $25,000
with a Contractor that has been debarred,
suspended, or proposed for debarment unless
there is a compelling reason to do so. If a
Contractor intends to subcontract with a
party that is debarred, suspended, or
proposed for debarment (see FAR 9.404 for
information on the list of Parties Excluded
from Procurement Prbgrams), a corporate
officer or designee of the Contractor shall
notify the Contracting Officer, in writing,
before entering into such subcontract. The
notice must include the following:

(1) The name of the subcontractor;

(2) The Contractor’s knowledge of the
reasons for the subcontractor being on the
list of Parties Excluded from Procurement
Programs;

(3) The compelling reason(s) for doing
business with the subcontractor
notwithstanding its inclusion on the list of
Parties Excluded from Procurement Programs;
and

{4) The systems and procedures the
Contractor has established to ensure that it is
fully protecting the Government's interests
when dealing with such subcontractor in
view of the specific basis for the party's
debarment, suspension, or proposed
debarment.

(b) The Contractor's compliance with the
requirements of 52.209-6 will be reviewed"
during Contractor Purchasing System
Reviews (see FAR Subpart 44.3).

(End of clause)

28. Part 52 is amended by adding
consecutively sections 52.222-40 through
52.222-44 and 52.222-47 through 52.222—-
49, and the authority citation continues
to read as follows:

Sec.

52.222-40 Service Contract Act of 1965, as
Amended—Contracts of $2,500 or Less.

52.222-41 Service Contract Act of 1965, as
Amended.

52.222-42 Statement of Equivalent Rates for
Federal Hires.

52.222-43 Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(Multiple Year and Option Contracts).

52.222-44 Fair Labor Standards Act and
Service Contract Act—Price Adjustment.

- * - - -

52.222-47 SCA Minimum Wages and Fringe
Benefits Applicable to Successor
Contract Pursuant to Predecessor
Contractor Collective Bargaining
Agreements (CBA).

52.222-48 Exemption from Application of
Service Contract Act Provisions for
Contracts for Maintenance, Calibration,
and/or Repair of Certain ADP, Scientific
and Medical, and/or Office and Business
Equipment—Contractor Certification.

52.222-49 Service Contract Act—Place of
Performance Unknown.

» - * - *

Authority: 40 U.S.C. 486(c); 10 U.S.C.
Chapter 137; and 42 U.S.C. 2453(c).

52.222-40 Service Contract Act of 1965,
as Amended—Contracts of $2,500 or Less.

As prescribed in 22.1005, insert the
following clause:

Service Contract Act of 1965, as Amended—
Contracts of $2,500 or Less (May 1989)

Except to the extent that an exemption,
variation, or tolerance would apply if this
contract were in excess of $2,500, the
Contractor and any subcontractor shall pay
all employees working on the contract not
less than the minimum wage specified under
section 6(a)(1) of the Fair Labor Standards
Act of 1938, as amended (29 U.S.C. 201-206).
Regulations and interpretations of the Service
Contract Act of 1985, as amended, are
contained in 23 CFR Part 4.

(End of clause)

52.222-41 Service Contract Act of 1965,
as Amended.

As prescribed in 22.1006(a), insert the
following clause:

Service Contract Act of 1965, as Amended
{(May 1989)

(a) Definitions. "Act,” as used in this
clause, means the Service Contract Act of
1985, as amended (41 U.S.C. 351, et seq.).

“Contractor,” as used in this clause or in
any subcontract, shall be deemed to refer to
the subcontracior, except in the term
“Government Prime Contractor.”

“Service employee,” as used in this clause,

‘means any person engaged in the
performance of this contract other than any
person employed in a bona fide executive,
adminisirative, or professional capacity, as
these terms are defined in Part 541 of Title 29,
Code of Federal Regulations, as revised. It
includes all such persons regardless of any
contractual relationship that may be alleged
to exist between a Contractor or
subcontractor and such persons.

(b) Applicability. This contract is subject to
the following provisions and to all other
applicable provisions of the Act and
regulations of the Secretary of Labor (29 CFR
Part 4). This clause does not apply to
contracts or subcontracts administratively
exempted by the Secretary of Labor or
exempted by 41 U.S.C. 356, as interpreted in
Subpart C of 29 CFR Part 4.

(¢) Compensation. (1) Each service
employee employed in the performance of
this contract by the Contractor or any
subcontractor shall be paid not less than the
minimum monetary wages and shall be
furnished fringe benefits in accordance with
the wages and fringe benefits determined by
the Secretary of Labor, or authorized
representative, as specified in any wage
determination attached to this contract.

(2)(i) If a wage determination is attached to
this contract, the Contractor shall classify
any class of service employee which is not
listed therein and which is to be employed
under the contract (i.e., the work to be
performed is not performed by any
classification listed in the wage
determination) so as to provide a reasonable

relationship (i.e., appropriate level of skill
comparison) between such unlisted
classifications and the classifications listed
in the wage determination. Such conformed
class of employees shall be paid the
monetary wages and furnished the fringe
benefits as are determined pursuant to the
procedures in this paragraph (c).

(ii) This conforming procedure shall be
initiated by the Contractor prior to the
performance of contract work by the unlisted
class of employee. The Contractor shall
submit Standard Form (SF) 1444, Request for
Authorization of Additional Classification
and Rate, to the Contracting Officer no later
than 30 days after the unlisted class of
employee performs any contract work. The
Contracting Officer shall review the proposed
classification and rate and promptly submit
the completed SF 1444 (which must include
information regarding the agreement or
disagreement of the employees’ authorized
representatives or the employees themselves
together with the agency recommendation),
and all pertinent information to the Wage
and Hour Division, Employment Standards
Administration U.S. Department of Labor.
The Wage and Hour Division will approve,
modify, or disapprove the action or render a
final determination in the event of
disagreement within 30 days of receipt or will
notify the Contracting Officer within 30 days
of receipt that additional time is necessary.

(iii) The final determination of the
conformance action by the Wage and Hour
Division shall be transmitted to the
Contracting Officer who shall promptly notify
the Contractor of the action taken, Each
affected employee shall be furnished by the
Contractor with a written copy of such
determination or it shall be posted as a part
of the wage determination.

(iv)(A) The pracess of establishing wage
and fringe benefit rates that bear a
reasonable relationship to those listed ina
wage determination cannot be reduced to any
single formula. The approach used may vary
from wage determination to wage
determination depending on the
circumstances. Standard wage and salary
administration practices which rank various
job classifications by pay grade pursuant to
point schemes or other job factors may, for
example, be relied upon. Guidance may also
be obtained from the way different jobs are
rated under Federal pay systems (Federal
Wage Board Pay System and the General
Schedule) or from other wage determinations
issued in the same locality. Basic to the
establishment of any conformable wage
rate(s) is the concept that a pay relationship
should be maintained between job
classifications based on the skill required and
the duties performed.

(B) In the case of a contract modification,
an exercise of an option, or extension of an
existing contract, or in any other case where
a Contractor succeeds a contract under
which the classification in question was
previously conformed pursuant te paragraph
(c) of this clause, a new conformed wage rate
and fringe benefits may be assigned to the
conformed classification by indexing (i.e.,
adjusting) the previous conformed rate and
fringe benefits by an amount equal to the
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average (mean) percentage increase (or
decrease, where appropriate) between the
wages and fringe benefits specified for all
classifications to be used on the contract
which are listed in the current wage
determination, and those specified for the
corresponding classifications in the
previously applicable wage determination.
Where conforming actions are accomplished
in accordance with this paragraph prior to
the performance of contract work by the
unlisted class of employees, the Contractor
shall advise the Contracting Officer of the
action taken but the other procedures in
subdivision (c)(2)(ii) of this clause need not
be followed.

(C) No employee engaged in performing
work on this contract shall in any event be
paid less than the currently applicable
minimum wage specified under section 6(a)(1)
of the Fair Labor Standards Act of 1938, as
amended.

(v) The wage rate and fringe benefits
finally determined under this subparagraph
(c)(2) of this clause shall be paid to all
employees performing in the classification
from the first day on which contract work is
performed by them in the classification,
Failure to pay the unlisted employees the
compensation agreed upon by the interested
parties and/or finally determined by the
Wage and Hour Division retroactive to the
date such class of employees commenced
contract work shall be a violation of the Act
and this contract.

(vi) Upon discovery of failure to comply
with subparagraph (c)(2) of this clause, the
Wage and Hour Division shall make a final
determination of conformed classification,
wage rate, and/or fringe benefits which shall
be retroactive to the date such class or
classes of employees commenced contract
work.

(3) Adjustment of Compensation. If the
term of this contract is more than 1 year, the
minimum monetary wages and fringe benefits
required to be paid or furnished thereunder to
service employees under this contract shall
be subject to adjustment after 1 year and not
less often than once every 2 years, under
wage determinations issued by the Wage and
Hour Division. .

(d) Obligation to Furnish Fringe Benefits.
The Contractor or subcontractor may
discharge the obligation to furnish fringe
benefits specified in the attachment or
determined under subparagraph (c)(2) of this
clause by furnishing equivalent combinations
of bona fide fringe benefits, or by making
equivalent or differential cash payments,
only in accordance with Subpart D of 29 CFR
Part 4.

(e) Minimum Wage. In the absence of a
minimum wage attachment for this contract,
neither the Contractor nor any subcontractor
under this contract shall pay any person
performing work under this contract
(regardless of whether the person is a service
employee) less than the minimum wage
specified by section 6(a)(1) of the Fair Labor
Standards Act of 1938. Nothing in this clause
shall relieve the Contractor or any
subcontractor of any other obligation under
law or contract for payment of a higher wage
to any employee.

() Successor Contracts. If this contract
succeeds a contract subject to the Act under

which substantially the same services were
furnished in the same locality and service
employees were paid wages and fringe
benefits provided for in a collective
bargaining agreement, in the absence of the
minimum wage attachment for this contract
setting forth such collectively bargained wage
rates and fringe benefits, neither the
Contractor nor any subcontractor under this
contract shall pay any service employee
performing any of the contract work
(regardless of whether or not such employee
was employed under the predecessor
contract), less than the wages and fringe
benefits provided for in such collective
bargaining agreement, to which such
employee would have been entitled if
employed under the predecessor contract,
including accrued wages and fringe benefits
and any prospective increases in wages and
fringe benefits provided for under such
agreement. No Contractor or subcontractor
under this contract may be relieved of the
foregoing obligation unless the limitations of
29 CFR 4.1b(b) apply or unless the Secretary
of Labor or the Secretary’s authorized
representative finds, after a hearing as
provided in 29 CFR 4.10 that the wages and/
or fringe benefits provided for in such
agreement are substantially at variance with
those which prevail for services of a
character similar in the locality. or
determines, as provided in 29 CFR 4.11, that
the collective bargaining agreement
applicable to service employees employed
under the predecessor contract was not
entered into as a result of arm's length
negotiations. Where it is found in accordance
with the review procedures provided in 29
CFR 4.10 and/or 4.11 and Parts 6 and 8 that

- some or all of the wages and/or fringe

benefits contained in a predecessor
Contractor's collective bargaining agreement
are substantially at variance with those
which prevail for services of a character
similar in the locality, and/or that the
collective bargaining agreement applicable to
service employees employed under the
predecessor contract was not entered into as
a result of arm'’s length negotiations, the
Department will issue a new or revised wage
determination setting forth the applicable
wage rates and fringe benefits. Such
determination shall be made part of the
contract or subcontract, in accordance with
the decision of the Administrator, the
Administrative Law Judge, or the Board of
Service Contract Appeals, as the case may
be, irrespective of whether such issuance
occurs prior to or after the award of a
contract or subcontract (53 Comp. Gen. 401
(1973)). In the case of a wage determination
issued solely as a result of a finding of
substantial variance, such determination
shall be effective as of the date of the final
administrative decision.

(8) Notification to Employees. The
Contractor and any subcontractor under this
contract shall notify each service employee
commencing work on this contract of the
minimum monetary wage and any fringe
benefits required to be paid pursuant to this
contract, or shall post the wage
determination attached to this contract. The
poster provided by the Department of Labor
(Publication WH 1313) shall be posted in a

prominent and accessible place at the
worksite. Failure to comply with this
requirement is a violation of section 2(a)(4) of
the Act and of this contract.

(h) Safe and Sanitary Working Conditions.
The Contractor or subcontractor shall not
permit any part of the services called for by
this contract to be performed in buildings or
surroundings or under working conditions
provided by or under the control or
supervision of the Contractor or
subcontractor which are unsanitary,
hazardous, or dangerous to the health or
safety of the service employees. The
Contractor or subcontractor shall comply
with the safety and health standards applied
under 29 CFR Part 1925.

(i) Records. (1) The Contractor and each
subcontractor performing work subject to the
Act shall make and maintain for 3 years from
the completion of the work, and make them
available for inspection and transcription by
authorized representatives of the Wage and
Hour Division, Employment Standards
Administration, a record of the following:

(i) For each employee subject to the Act—

(A) Name and address and social security
number;

(B) Correct work classification or
classifications, rate or rates of monetary
wages paid and fringe benefits provided, rate
or rates of payments in lieu of fringe benefits,
and total daily and weekly compensation;

(C) Daily and weekly hours worked by
each employee; and

(D) Any deductions, rebates, or refunds
from the total daily or weekly compensation
of each employee.

(ii) For those classes of service employees
not included in any wage determination
attached to this contract, wage rates or fringe
benefits determined by the interested parties
or by the Administrator or authorized
representative under the terms of paragraph
(c) of this clause. A copy of the report
required by subdivision (c){2)(ii) of this
clause will fulfill this requirement.

(iii) Any list of the predecessor
Contractor's employees which had been
furnished to the Contractor as prescribed by
paragraph (n) of this clause.

(2) The Contractor shall also make
available a copy of this contract for
inspection or transcription by authorized
representatives of the Wage and Hour
Division.

(3) Failure to make and maintain or to
make available these records for inspection
and transcription shall be a violation of the
regulations and this contract, and in the case
of failure to produce these records, the
Contracting Officer, upon direction of the
Department of Labor and notification to the
Contractor, shall take action to cause
suspension of any further payment or
advance of funds until the violation ceases.

(4) The Contractor shall permit authorized
representatives of the Wage and Hour
Division to conduct interviews with
employees at the worksite during normal
working hours.

(3) Pay Periods. The Contractor shall
unconditionally pay to each employee subject
to the Act all wages due free and clear and
without subsequent deduction (except as
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otherwise provided by law or Regulations, 29
CFR Part 4), rebate, or kickback on any
account, These payments shall be made no
later than one pay period following the end of
the regular pay period in which the wages
were earned or accrued. A pay period under
this Act may not be of any duration longer
than semi-monthly.

(k) Withholding of Payments and
Termination of Contract. The Contracting
Officer shall withhold or cause to be
withheld from the Government Prime
Contractor under this or any other
Government contract with the Prime
Contractor such sums as an appropriate
official of the Department of Labor requests
or such sums aa the Contracting Officer
decides may be necessary to pay underpaid
employees employed by the Contractor or
subcontractor. In the event of failure to pay
any employees subject to the Act all or part
of the wages or fringe benefits due under the
Act, the Contracting Officer may, after
authorization or by direction of the
Department of Labor and written notification
to the Contractor, take action to cause
suspension of any further payment or
advance of funds until such violations have
ceased. Additionally, any failure to comply
with the requirements of this clause may be
grounds for termination of the right to
proceed with the contract work. In such
event, the Government may enter into other
contracts or arrangements for completion of
the work, charging the Contractor in default
with any additional cost,

(1) Subcontracts. The Contractor agrees to
insert this clause in al! subcontracts subject
to the Act.

(m) Collective Bargaining Agreements
Applicable to Service Employees. If wages to
be paid or fringe benefils to be furnished any
service employees employed by the
Government Prime Contractor or any
subcontractor under the contract are
provided for in a collective bargaining
agreement which is or will be effective during
any period in which the contract is being
pesformed, the Government Prime Contractor
shall report such fact to the Contracting
Officer, together with full information as to
the application and accrual of such wages
and fringe benefits, including any prospective
increases, to service employees engaged in
work on the contract, and a copy of the
collective bargaining agreement. Such report
shall be made upon commencing performance
of the contract, in the case of collective
bargaining agreements effective at such time,
and in the case of such agreements or
provisions or amendments thereof eifective
at a later time during the period of contract
performance such agreements shall be
reported promptly after negotiation thereof.

(n) Seniority List. Not less than 10 days
prior to completion of any contract being
performed at a Federal facility where service
employees may be retained in the
performance of the succeeding contract and
subject to a wage determination which
contains vacation or other benefit provisions
based upon length of service with a
Contractor (predecessor) or successor (29
CFR 4.173), the incumbent Prime Contractor
shall furnish the Contracting Officer a
certified list of the names, of all service

employees on the Contractor’s or
subcontractor's payroll during the last month
of contract performance. Such list shall also
contain anniversary dates of employment on
the contract either with the current or
predecessor Contractors of each such service
employee. The Contracting Cfficer shall turn
over such list to the successor Contractor at
the commencement of the succeeding
contract.

(0) Rulings and Interprelations. Rulings
and interpretations of the Act are contained
in Regulations, 29 CFR Part 4.

(p) Contractor’s Certification. (1) By
entering into this contract, the Contractor
(and officials thereol) certifies that neither it
(nor he or she) nor any person or firm who
has a substantial interest in the Contractor's
firm is a person or firm ineligible to be
awarded Government contracts by virtue of
the sanctions imposed under section 5 of the
Act,

{2) No part of this contract shall be
subcontracted to any person or firm ineligible
for award of a Government contract under
section 5 of the Act.

(3) The penalty for making false statements
is prescribed in the U.S. Criminal Code, 18
U.S.C. 1001.

(q) Variations. Tolerances, and Exemptions
Involving Employment. Notwithstanding any
of the provisions in paragraphs (b) through
(o) of this clause, the following employees
may be employed in accordance with the
following variations, tolerances, and
exemptions, which the Secretary of Labor,
pursuant to section 4(b) of the Act prior to its
amendment by Pub. L. 92-473, found to be
necessary and proper in the public interest or
to avoid serious impairment of the conduct of
Government business. :

(1) Apprentices, student-learners, and
workers whose earning capacity is impaired
by age, physical or mental deficiency or
injury may be employed at wages lower than
the minimum wages otherwise required by
section 2(a)(1) or 2(b)(1) of the Act without
diminishing any fringe benefits or cash
payments in lieu thereof required under
section 2(a)(2) of the Act, in accordance with
the conditions and procedures prescribed for
the employment of apprentices, student-
learners, handicapped persons, and
handicapped clients of sheltered workshops
under section 14 of the Fair Labor Standards
Act of 1928, in the regulations issued by the
Administrator (28 CFR Parts 520, 521, 524,
and 525).

(2) The Administrator will issue certificates
under the Act for the employment of
apprentices, student-learners, handicapped
persons, or handicapped clients of sheltered
workshops not subject to the Fair Labor
Standards Act of 1938, cr subject to different
minimum rates of pay under the two acts,
authorizing appropriate rates of minimum
wages (but without changing requirements
concerning fringe benefits or supplementary
cash payments in lieu thereof), applying
procedures prescribed by the applicable
regulations issued under the Fair Labor
Standards Act of 1938 (29 CFR Parts 520, 521,
524, and 525).

(3) The Administrator will also withdraw,
annul, or cancel such certificates in
accordance with the regulations in 29 CFR
Parts 525 and 528,

(r) Apprentices, Apprentices will be
permitted to work at less than the
predetermined rate for the work they perform
when they are employed and individually
registered in a bona fide apprenticeship
program registered with a State
Apprenticeship Agency which is recognized
by the U.S. Department of Labor, or if no such
recognized agency exists in a State, under a
program registered with the Bureau of
Apprenticeship and Training, Employment
and Training Administration, U.S.
Department of Labor. Any employee who is
not registered as an apprentice in an
approved program shall be paid the wage
rate and fringe benefits contained in the
applicable wage determination for the
journeyman classification of work actually
performed. The wage rates paid apprentices
shall not be less than the wage rate for their
level of progress set forth in the registered
program, expressed as the appropriate
percentage of the journeyman's rate
contained in the applicable wage
determination. The allowable ratio of
apprentices to journeymen employed on the
contract work in any cralt classification shall
not be greater than the ratio permitted to the
Contractor as to his entire work force under
the registered program.,

(s) Tips, An employee engaged in an
occupation in which the employee
customarily and regularly receives more than
$30 a month in tips may have the amount of
these tips credited by the employer against
the minimum wage required by section 2(a){1)
or section 2(b)(1) of the Act, in accordance
with section 3{m) of the Fair Labor Standards
Act and Regulations 29 CFR Part 531.
However, the amount of credit shall not
exceed $1.34 per hour beginning January I,
1981. To use this provision—

(1) The employer must inform tipped

' employees about this tip credit allowance

before the credit is utilized;

(2) The employees must be allowed to
retain all tips (individually or through a
pooling arrangement and regardless of
whether the employer elects to take a credit
for tips received);

(3) The employer must be able to show by
records that the employee receives at least
the applicable Service Contract Act minimum
wage through the combination of direct
wages and tip credit; and

(4) The use of such tip credit must have
been permitted under any predecessor
collective bargaining agreement applicable
by virtue of section 4(c} of the Act.

(t) Disputes Concerning Labor Standards.
The U.S. Department of Labor has set forth in
29 CFR Parts 4, 8, and 8 procedures for
resolving disputes concerning labor
standards requirements. Such disputes shall
be resolved in accordance with those
procedures and not the Disputes clause of
this contract. Disputes within the meaning of
this clause include disputes between the
Contractor (or any of its subcontractors) and
the contracting agency, the U.S. Department
of Labor, or the employees or their
representatives.

(End of clause)
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52.222-42 Statement of Equivalent Rates
for Federal Hires.

As prescribed in 22.1006(b), insert the
following clause:

Statement of Equivalent Rates for Federal
Hires (May 1989)

In compliance with the Service Contract
Act of 1965, as amended, and the regulations
of the Secretary of Labor (29 CFR Part 4), this
clause identifies the classes of service
employees expected to be employed under
the contract and states the wages and fringe
benefits payable to each if they were
employed by the contracting agency subject
to the provisions of 5 U.S.C. 5341 or 5332,

This Statement is for Information Only: It Is
Not a Wage Determination

Monetary wage—

Employee class Fringe benelits

{End of clause)

52.222-43 Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(Muitiple Year and Option Contracts).

As prescribed in 22.1006(c)(1), insert
the following clause:

Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple
year and Option Contracts) (May 1989)

(a) This clause applies to both contracts
subject to area prevailing wage
determinations and contracts subject to
collective bargaining agreements.

(b) The Contractor warrants that the prices
in this contract do not include any allowance
for any contingency to cover increased costs
for which adjustment is provided under this
clause.

(c) The wage determination, issued under
the Service Contract Act of 1965, as amended,
(41 U.S.C. 351, et seq.), by the Administrator,
Wage and Hour Division, Employment
Standards Administration, U.S. Department
of Labor, current on the anniversary date of a
multiple year contract or the beginning of
each renewal option period, shall apply to
this contract. If no such determination has
been made applicable to this contract, then
the Federal minimum wage as established by
section 6(a)(1) of the Fair Labor Standards
Act of 1938, as amended, (29 U.S.C. 206)
current on the anniversary date of a multiple
year contract or the beginning of each
renewal option period, shall apply to this
contract.

{d) The contract price or contract unit price
labor rates will be adjusted to reflect the
Contractor's actual increase or decrease in
applicable wages and fringe benefits to the
extent that the increase is made to comply
with or the decrease is voluntarily made by
the Contractor as a result of:

(1) The Department of Labor wage
determination applicable on the anniversary

date of the multiple year contract, or at the
beginning of the renewal option period. For
example, the prior year wage determination
required a minimum wage rate of $4.00 per
hour. The Contractor chose to pay $4.10. The
new wage determination increases the
minimum rate to $4.50 per hour. Even if the
Contractor voluntarily increases the rate to
$4.75 per hour, the allowable price
adjustment is $.40 per hour;

(2) An increased or decreased wage
determination otherwise applied to the
contract by operation of law; or

(3) An amendment to the Fair Labor
Standards Act of 1938 that is enacted after
award of this contract, affects the minimum
wage, and becomes applicable to this
contract under law.

(e) Any adjustment will be limited to
increases or decreases in wages and fringe
benefits as described in paragraph (c) of this
clause, and the accompanying increases or
decreases in social security and
unemployment taxes and workers’
compensation insurance, but shall not
otherwise include any amount for general
and administrative costs, overhead, or profit.

(f) The Contractor shall notify the
Contracting Officer of any increase claimed
under this clause within 30 days after
receiving a new wage determination unless
this notification period is extended in writing
by the Contracting Officer. The Contractor
shall promptly notify the Contracting Officer
of any decrease under this clause, but nothing
in the clause shall preclude the Government
from asserting a claim within the period
permitted by law. The notice shall contain a
statement of the amount claimed and any
relevant supporting data, including payroll
records, that the Contracting Officer may
reasonably require. Upon agreement of the
parties, the contract price or contract unit
price labor rates shall be modified in writing.
The Contractor shall continue performance
pending agreement on or determination of
any such adjustment and its effective date.

(g) The Contracting Officer or an
authorized representative shall have access
to and the right to examine any directly
pertinent books, documents, papers and
records of the Contractor until the expiration
of 3 years after final payment under the
contract.

(End of clause)

52.222-44 Fair Labor Standards Act and
Service Contract Act—Price Adjustment.

As prescribed in 22.1006(c)(2), insert
the following clause:

Fair Labor Standards Act and Service
Contract Act—Price Adjustment (May 1989)

(a) This clause applies to both contracts
subject to area prevailing wage
determinations and contracts subject to
Contractor collective bargaining agreements.

(b) The Contractor warrants that the prices
in this contract do not include any allowance
for any contingency to cover increased costs
for which adjustment is provided under this
clause.

(¢) The contract price or contract unit price
labor rates will be adjusted to reflect
incr or decr by the Contractor in
wages and fringe benefits to the extent that

these increases or decreases are made to
comply with—

(1) An increased or decreased wage
determination applied to this contract by
operation of law; or

(2) An amendment to the Fair Labor
Standards Act of 1938 that is enacted
subsequent to award of this contract, affects
the minimum wage, and becomes applicable
to this contract under law.

(d) Any such adjustment will be limited to
increases or decreases in wages and fringe
benefits as described in paragraph (b) of this
clause, and to the accompanying increases or
decreases in social security and
unemployment taxes and workers’
compensation insurance; it shall not
otherwise include any amount for general
and administrative costs, overhead, or profil.

(e) The Contractor shall notify the
Contracting Officer of any increase claimed
under this clause within 30 days after the
effective date of the wage change, unless this
period is extended by the Contracting Officer
in writing. The Contractor shall promptly
notify the Contracting Officer of any decrease
under this clause, but nothing in the clause
shall preclude the Government from asserting
a claim within the period permitted by law.
The notice shall contain a statement of the
amount claimed and any relevant supporting
data that the Contracting Officer may
reasonably require. Upon agreement of the
parties, the contract price or contract unit
price labor rates shall be modified in writing.
The Contractor shall continue performance
pending agreement on or determination of
any such adjustment and its effective date.

(f) The Contracting Officer or an authorized
representative shall, until the expiration of 3
years after final payment under the contract,
have access to and the right to examine any
directly pertinent books, documents, papers,
and records of the Contractor.

(End of clause)

52.222-47 SCA Minimum Wages and
Fringe Benefits Applicable to Successor
Contract Pursuant to Predecessor
Contractor Collective Bargaining
Agreements (CBA).

As prescribed in 22.1006(d) and
22.1012-3(d)(1), insert the following
clause:

Service Contract Act (SCA) Minimum Wages
and Fringe Benefits (May 1989)

An SCA wage determination applicable to
this work has been requested from the U.S.
Department of Labor. If an SCA wage
determination is not incorporated herein, the
bidders/offerors shall consider the economic
terms of the collective bargaining agreement
(CBA) between the incumbent Contractor

and the (union). If
the economic terms of the collective
bargaining agreement or the collective
bargaining agreement itself is not attached to
the solicitation, copies can be obtained from
the Contracting Officer. Pursuant to
Department of Labor Regulation, 29 CFR 4.1b
and paragraph (g) of the clause at 52.222-41,
Service Contract Act of 1965, as amended, the
economic terms of that agreement will apply
to the contract resulting from this solicitation,
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notwithstanding the absence of a wage
determination reflecting such terms, unless it
is determined that the agreement was not the
result of arm's length negotiations or that
after a hearing pursuant to section 4{c} of the
Act, the economic terms of the agreement are
substantially at variance with the wages
prevailing in the area.

{End of clause)

52.222-48 Exemption from Application of
Service Contract Act Provisions for
Contracts for Maintenance, Calibration,
and/or Repair of Certain ADP, Scientific
and Medical, and/or Ofiice and Business
Equipment—Contractor Certification.

As prescribed in 22.1006{e)(1), insert
the following clause:

Exemption From Application of Service
Contract Act Provisions (May 1589)

(a) The following certification shall be
ked:

Certification

The offeror certifies ( )/does not certify
( ) that: (i) The items of equipment to be
serviced under this contract are commercial
items which are used regularly for other than
Government purposes, and are sold or traded
by the Contractor in substantial quantities to
the general public in the course af normal
business operations: (ii) The contract services
are furnished at prices which are, or are
based on, established catalog or market
prices for the maintenance, calibration, and/
or repair of certain ADP, scientific and
medical, and/or office and business
equipment. An “established catalog price” is
a price included in a catalog, price list
schedule, or other form that is regularly
maintained by the manufacturer or the
Contractor, is either published or otherwise
available for inspection by customers, and
states prices at which sales are currently, or
were last, made to a significant number of
buyers constituting the general public. An
“established market price” is a current price,
established in the usual course of trade
between buyers and sellers free to bargain,
which can be substantiated from sources
independent of the manufacturer ar L
Contractor; and (iii] The Contraetor utilizes
the same compensation (wage and fringe
benefits) plan for all service employees
performing werk under the contract as the
Contractor uses for equivalent employees
servicing the same equipment of commercial
cusfomers.

(b) If a negative certification is made and a
Service Contract Act wage determination is .
not attached to the solicitation, the
Contractor shall notify the Contracting
Officer as soon as possible.

(c) Failure to execute the certification in
paragraph (a) of this clause or to contact the
Contracting Officer as required in paragraph
{b) of this clause may render the bid or offer
nonresponsive.

(End of clause)

52.222-49 Service Contract Act—Place of
Performance Unknown.

As prescribed in 22.1006(f) and
22.1009-4(c), insert the following clause:

Service Contract Act—Place of Performance
Unknown (May 1989) .

(a) This contract is subject to the
Service Contract Act, and the place of
performance was unknown when the
solicitation was issued. In addition to
places or areas identified in wage
determinations, if any, attached to the
solicitation, wage determinations have
also been requested for the following:
—— [insert places or areas).
The Contracting Officer will request
wage determinations for additional
places or areas of performance if asked
to do so in writing by
(insert time and date).

(b) Offerors who intend to perfarm in
a place or area of performance for which
a wage determination has not been
attached or requested may nevertheless
submit bids er proposals. However, a
wage determination shall be requested
and incorporated in the resultant
contract retroactive to the date of
contract award, and there shall be na
adjustment in the contract price.

(End of clause)

29. Section 52.225-12 is added to read
as follows:

52.225-12 Notice of Restrictions on
Contracting With Sanctioned Persons.

As prescribed in 25.1005(a), insert the
following provision:

Notice of Restrictions en Centracting With
Sanctioned Persans (May 1889)

(a) Statutery prohibitions have been
imposed on contracting with sanctioned
persons, as specified in Federal Acquisition
Regulation (FAR] 52.225-13, Restrictions on
Contracting with Sanctioned Persons.

(b) By submission of this offer, the Offeror
represents that no products or services,
except those listed in this paragraph (b).
delivered to the Government under any
contract resulting from this solicitation will
be products or services of a sanctioried
person, as defined in the clause referenced in
paragraph (a) of this provision, unless one of
the exceptions in paragraph (d) of the clause
at FAR 52.225-13 applies.

Product or service Sanctioned person

(List as necessary)
(End of provision)

30. Section 52.225-13 is added to read
as follows:
52.225-13 Restrictions on Contracting
With Sanctioned Persons.

As prescribed in 25.1005(b), insert the
following clause:

Restrictions on Contracting With Sanctioned
Persons (May 1989)

(a) Definitions. (1) “Component part,”
means any article which is not usable for its
intended functions without being imbedded
or integrated into any other product and
which, if used in production of a finished
product, would be substantially transformed
in that process.

(2) “Finished product,” means any article
which is usable for its intended function
without being imbedded in, or integrated into,
any other product. It does not include an
article produced by a person, other than a
sanctioned person, that contains parts or
components of the sanctioned person if the
parts or components have been substantially
transformed during production of the finished
product.

(3) “Sanctioned person,” means a company
or other foreign person upon whom
prohibitions have been imposed.

(4) "Substantially transformed,” when
referring to a component part or finished
product, means that the part or product has
been subjected to a substantial
manufacturing or processing operation by
which the part or product is converted or
combined into a new and different article of
commerce having a new name, character, and
use.

(b) General. Section 2443 of the Multilateral
Export Control Enhancement Amendments
Act (Pub. L. 100-418) and Executive Order
12661, effective December 28, 1988, impose,
for a period of 3 years, with certain
exceptions, a prohibition on contracting with,
or procuring (including rental and lease/
purchase) directly or indirectly the products
or services of (1) Toshiba Machine Company,
(2) Kongsberg Trading Company, (3) Teshiba
Corporation, or (4) Kongsberg Vaapenfahrikk.
The Act and Executive Order also prohibit,
for the same 3-year period, the importation
into the United States of all products
produced by Toshiba Machine Company and
Kongsberg Trading Company. These
prohibitions also apply to subsidiaries,
successor entities or joint ventures of
Toshiba Machine Company or Kongsberg
Trading Company.

(c) Restriction. Unless listed by the
Contractor in its offer, in the solicitation
provision at FAR 52.225-12, Notice of
Restrictions on Contracting with Sanctioned
Persons, or unless one of the exceptions in
paragraph (d) of this clause applies, the
Contractor agrees that no preducts or
services delivered to the Government under
this contract will be products or services of a
sanctiened person.

(d) Exceptions. The restrictions apply—

(1) To finished products of nonsanctioned
persons containing components of a
sanctioned person if these components have
been substantially transformed during the
manufacture of the finished product.

[2) To products or services of a sanctioned
person provided—

(i) The products are designed to the
specifications of a nonsanctioned persen
marketed under the trademark, brand or
name of the nonsanctioned person;

{ii) The business relationship between the
nonsanctioned person and the sanctioned




Federal Register /| Vol. 54, No. 87 / Monday, May 8, 1989 / Rules and Regulations

person clearly existed prior to June 30, 1987;
and

(iii) The nonsanctioned person is not
directly or indirectly owned by a sanctioned
person.

{3) If a determination has been made in
accordance with FAR 25.1003 (a) or (b).

(e) Award. Award of any contract resulting
from this solicitation will not affect the
Contractor’s obligation to comply with
importation regulations of the Secretary of
the Treasury.

(End of clause)

[FR Doc. 89-10847 Filed 5-5-89; 8:45 am]
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