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the initiation of a proceeding to fine, 
suspend, limit, or terminate the 
institution in accordance with Subpart G 
of the Student Assistance General 
Provisions regulations in 34 CFR Part 
668.
V. Submission to the Secretary of 
Student Aid Reports by Institutions

As noted above, Table III requires an 
institution to submit at least one IPS 
(and SAR Payment Documents, if 
applicable) within each of the required 
reporting periods. However, because 34 
CFR 690.83 requires an institution to 
submit 1988-89 SAR Payment 
Documents to the Secretary of 
Education by December 31,1989, an 
institution with additional IPS’s and 
Payment Documents may submit them 
until the end of the year.

Institutions will not be permitted to 
adjust their Pell Grant accounts after 
December 31,1989 for award year 1988- 
89 or any award years prior to 1988-89 
except under the circumstances listed 
below. This deadline has been 
established to permit an orderly closing 
of accounts from previous years.

• Adjustments are required by a 
program review of the institution’s 
records by an official or employee of the 
Department of Education.

• Adjustments are required by an 
official of the Department of Education 
as a result of an audit conducted under 
the requirements of 34 CFR 690.84.

• The institution is required to adjust 
a student’s award because of a court 
order.

• The institution discovers that a 
student has been overpaid.

• Verification cases referred to the 
Department where the student has only 
received partial payment or no payment 
and verification cannot be completed in 
time to meet the December 31 deadline.

Note.—This means that an institution will 
not be allowed to adjust its accounts for any 
underpayment it discovers after December 31 
unless the case meets one or more of the 
conditions described above. If an institution 
discovers an underpayment, and submits to 
the Secretary 1988-89 Payment Documents or 
SAR’s for years prior to 1988-89, but none of 
the circumstances above exists, no 
adjustment will be made; that is, the 
institution will not receive additional Pell 
Grant funds. If it appears that an adjustment 
must be made because of the above 
circumstances, the institution should contact 
an area desk representative at (202) 732-3795.

Application Forms and Information

Student aid application forms, 
correction application forms, and 
information brochures may be obtained

through college and university financial 
aid administrators, Educational 
Opportunity Center counselors, or by 
writing to: Federal Student Aid 
Programs, P.O. Box 84, Washington, DC 
20044.

Applicable Regulations

The regulations applicable to this 
program are the Pell Grant Program 
regulations in 34 CFR Part 690 and the 
Student Assistance General Provisions 
regulations in 34 CFR Part 668.
FOR FURTHER INFORMATION CONTACT: 
Wendy Macias, Program Specialist, 
Policy Section, Pell Grant Branch, 
Division of Policy and Program 
Development, Office of Student 
Financial Assistance, Office of 
Postsecondary Education, 400 Maryland 
Avenue SW. (ROB-3, Room 4318), 
Washington, DC 20202. Telephone (202) 
732-4888.
(20 U.S.C. 1070a)
(Catalog of Federal Domestic Assistance No. 
84.063, Pell Grant Program)

Dated: April 24,1989.
James B. Williams,
Acting Assistant Secretary for Postsecondary 
Education.
[FR Doc. 89-10877 Filed 5-4-89; 8:45 am]
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DEPARTMENT OF EDUCATION 

34 CFR Part 280

Magnet Schools Assistance Program
AGENCY: Department of Education. 
a c t io n : Final regulations.

s u m m a r y : The Secretary amends the 
regulations governing the Magnet 
Schools Assistance Program (MSAP). 
These amendments implement changes 
to the Magnet Schools Assistance Act 
(Act) (reauthorized as Title III of the 
Elementary and Secondary Education 
Act of 1965) made by the Augustus F. 
Hawkins-Rober T. Stafford Elementary 
and Secondary School Improvement 
Amendments of 1988 (Pub. L. 100-297). 
Most of the changes implement 
additions to and deletions from the 
statute. Included in these amendments 
are new selection criteria that address 
greater parental decisionmaking and 
involvement and the applicant’s 
capacity to continue the magnet schools 
program without Federal funds. In 
addition, special consideration is given 
to applicants that demonstrate a 
collaborative effort with institutions of 
higher education and community-based 
organizations.
EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. A 
document announcing the effective date 
will be published in the Federal 
Register. If you want to know the 
effective date of these regulations, call 
or write the Department of Education 
contact person.
FOR FURTHER INFORMATION CONTACT: 
Annie R. Mack, Magnet Schools 
Assistance Program, 400 Maryland 
Avenue, SW. (Room 2067, FOB #6), 
Washington, DC 20202-6440, (202) 732- 
4358.
SUPPLEMENTARY INFORMATION: On 
November 14,1988 the Secretary 
published a notice of proposed 
rulemaking (NPRM) for this program in 
the Federal Register (53 FR 45874-76). 
Except for a new paragraph added to 
§ 280.42, described below, and minor 
technical revisions, there are no 
differences between the NPRM and 
these final regulations.

Section 280.42 implements section 
3011(a)(2) of the Act, which limits to 15 
percent of its grant the amount a local 
educational agency (LEA) may carry 
over from one budget period to the next 
budget period. This limitation is waived 
for any year in which grants are not 
awarded in a timely manner. Several 
commenters requested clarification on

when an award would be considered 
untimely. The main factor the Secretary 
will consider in determining the 
timeliness of an award is whether— 
given the date of the award—the grantee 
will be able to carry out grant activities 
without carrying over more than 15 
percent of its grant into the subsequent 
grant period. A new paragraph (c) is 
added to § 280.42 to explain these 
considerations.
Analysis o f Comments and Changes

In response to the Secretary’s 
invitation in the NPRM, 21 parties 
submitted comments on the proposed 
regulations. An analysis of the 
comments and of the changes in the 
regulations since publication of the 
NPRM follows. Substantive issues are 
discussed under the section of the 
regulations to which they pertain.
Section 280.4(b): Definitions

Comment: One commenter suggested 
that the Secretary define “community- 
based organization’’ to correspond to 
the definition in the Job Training 
Partnership Act, 29 U.S.C. 1503(5).

Discussion: Though the Secretary 
recognizes that it is helpful to applicants 
for Federal funds to use terms 
consistently in different Federal 
programs, section 6301 of Pub. L. 100-297 
requires the Secretary to use the 
definition of “community-based 
organization" in section 1471 of Chapter 
1 of Title I of the Elementary and 
Secondary Education Act of 1965.

Changes: None.
Section 280.31(g): Selection Criterion fo r 
Commitment and Capacity

Comments: A number of commenters 
recommended changes to or clarification 
of this selection criterion. One 
commenter recommended that the 
section be changed to clarify that an 
LEA is expected to assume only 
continuing costs of its magnet schools 
program; another questioned whether an 
LEA would be expected to provide the 
same level of support for the program 
without MSAP funds. Another 
commenter stated that the reference in 
the criterion to a plan for gradual 
assumption of costs exceeds the intent 
of the Act, because the law requires 
only that the applicant provide a 
description of the manner in which it 
will continue the magnet schools 
program. Other commenters 
recommended that the reference to 
gradual assumption of costs be deleted.

Discussion: Section 3007 of the Act 
requires an applicant to certify that it 
will “provide a description of the 
manner in which the local educational 
agency will continue the magnet schools

program after assistance under (the Act) 
is no longer available." In § 280.20(g)/ 
the Secretary has implemented this 
provision by requiring that an applicant 
provide this description in its 
application. In addition, under 
§ 280.31(g), the Secretary will base part 
of the evaluation of an application on 
this description. In making this 
assessment, the Secretary will look for 
information that shows the applicant’s 
“commitment to the magnet schools 
program" and “plan for the gradual 
assumption of program costs." The 
regulation should not be interpreted to 
mean that an applicant is expected to 
develop an itemized plan for how it will 
assume each cost of operating its 
magnet schools program. The applicant 
is not expected to prepare a revenue 
study or otherwise locate all non-MSAP 
sources of funding for its magnet schools 
program. One-time costs such as the 
acquisition of equipment need not be 
discussed. While it would not be 
appropriate for the Secretary to estimate 
the level of expenditure required, the 
Secretary is interested in information 
that shows that the applicant has 
considered how it could use other 
resources to continue supporting a 
magnet schools program and that it is 
committed to continuing the program. 
The Secretary believes that the 
reference to a plan for gradual 
assumption of program costs is 
consistent with the statutory language, 
since it would not be possible for a local 
educational agency to “describe the 
manner" in which it will continue the 
magnet schools program without 
describing how it will pay for the 
program when it no longer is receiving 
MSAP funds.

Changes: None.

Section 280.33: Distribution o f Funds in 
Excess o f $75 M illion

Comments: Several comments were 
received concerning how the Secretary 
proposes to distribute magnet schools 
funds in excess of $75 million. Some 
commenters recommended that, in 
distributing funds in excess of $75 
million, the Secretary give an absolute 
preference to LEAs that did not receive 
a magnet schools grant in the previous 
funding cycle. Other commenters 
supported the point system proposed in 
the regulations because that system 
would give preference to previously 
unfunded LEAs but at the same time 
ensure that the quality of the 
applications would be taken into 
account. Another commenter 
recommended that the additional points 
be increased from 10 to 25, while other 
commenters suggested that the



Federal R egister / Vol. 54, No. 86 / Friday, M ay 5, 1989 / Rules and Regulations 19507

regulations clarify that the additional 
points are added to the applicant’s 
standardized score, not the raw score.

Discussion: Hie statute directs the 
Secretary, in awarding funds 
appropriated in excess of $75 million, to 
give priority to applicants that did not 
receive a magnet schools grant in the 
last fiscal year of the previous funding 
cycle. However, the statute does not 
specify how much weight is to be given 
to these applications. The Secretary 
determined that a point system would 
best implement the statutory priority, 
reflect die legislative history of this 
provision, and ensure that a uniform 
standard of quality and need would be 
used in evaluating all applications.

In determining the number of points 
that should be awarded to the 
previously unfunded applicants, the 
Secretary tested several different 
numbers by applying the proposed 
selection system to die rank-ordered list 
of fiscal year 1987 applicants.

Based on the results of these tests, the 
Secretary determined that awarding 10 
points to previously unfunded 
applicants yielded the most equitable 
results, by ensuring that both the quality 
of the applications and the previous 
funding status would be considered. 
Awarding amounts higher than 10 points 
had the result of eliminating all 
previously funded applicants, even 
those with high-quality applications, 
while numbers smaller than 10 gave 
only minimal weight to previous funding 
status.

On the issue of whether the additional 
10 points should be applied to the 
applications’ raw scores or standardized 
scores, it is the Department's practice in 
all its discretionary programs to convert 
the standardized score of each 
application to a whole number and then 
to add any priority points to that 
number.

Changes: None.
Section 280.40: Continuation o f Awards

Comments: Two commenters asked 
for clarification of whether activities 
and schools that have been funded in 
previous years continue to be eligible to 
receive funding if competitively 
selected. The commenters noted that 
Congress added the word 
“continuation” to the section of the Act 
that describes the uses of magnet 
schools funds. However, it was unclear 
to the commenters how the Department 
will treat continuation activities.

Discussion: Continuation activities 
are allowable provided that activities 
are listed in section 3006 of the Act. 
Section 3006 permits funds to be used 
for the “acquisition of books, materials, 
and equipment * * * necessary for the

conduct of programs in magnet schools" 
and salaries for certified or licensed 
elementary or secondary school 
teachers “necessary for the conduct of 
programs in magnet schools.” Thus, 
funds may be used for ongoing 
operational support of these activities.
In addition, Section 3006 permits funds 
to be used for “planning and 
promotional activities directly related to 
the expansion, continuation or 
enhancement of academic programs and 
services offered at magnet schools 
* * Whether a “planning and 
promotional activity” is an allowable 
continuation activity will be determined 
on a case-by-case review of each 
grantee’s project.

Changes: None.
Section 280.41(a): Lim itation on 
Planning Costs

Comment: One commenter asked that 
the regulations clarify that public 
relations campaigns do not fall within 
the 10 percent limitation on planning 
costs.

Discussion: This section of the 
existing regulations was not revised in 
the NPRM. Nevertheless, whether a 
public relations campaign is a planning 
activity and thereby subject to the 10 
percent limitation would be determined 
on a case-by-case review of an 
applicant’s project.

Changes: None.

Section 280.42: Lim itation on Carry-over 
Funds

Comments: Section 280.42 contains 
the statutory limitation of 15 percent as 
the amount of grant funds an LEA may 
carry over from one fiscal year to the 
next. The limitation does not apply in a 
year in which awards are not made in a 
timely manner. Two commenters 
requested that the regulations specify 
June 30 as the date by which awards 
will be considered “timely.”

Discussion: Under section 3011(b) of 
the Act, the Secretary is directed, “to the 
extent practicable,” to make magnet 
schools awards by June 30. Congress 
recognized, as does the Secretary, that a 
date certain cannot be established by 
which time all awards will be made. 
Moreover, if an award is not made by 
June 30, it may still be made in a timely 
manner, i.e., in time for a grantee to 
carry out its magnet schools program 
successfully dining the next school year. 
The Secretary will make every effort to 
award magnet schools grants by June 30 
of each fiscal year. However, in a year 
when the Secretary is unable to make an 
award by June 30, the Secretary will 
consider on a case-by-case basis 
whether an award to a grantee is timely. 
The main factor to be considered will be

the grantee’s ability to carry out grant 
activities during the grant period-given 
the date of the award—without carrying 
over more than 15 percent of its grant 
into the subsequent grant period.

Changes: The Secretary adds 
paragraph (c) to § 280.42 to explain to 
grantees what will be considered in 
determining the timeliness of an award.

Executive Order 12606
These regulations will have a positive 

impact on the family and are consistent 
with the requirements of Executive 
Order 12606—The Family. The 
regulations strengthen the authority and 
participation of parents in the education 
of their children. For example, the 
regulations specifically require that 
LEAs will carry out a high quality 
educational program that will encourage 
greater parental decisionmaking and 
involvement.

Executive Order 12291
These regulations have been reviewed 

in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
Executive order.

Intergovernmental Review
This program is subject to the 

requirements of Executive Order 12372 
and the regulations in 34 CFR Part 79, 
The objective of the Executive Order is 
to foster an intergovernmental 
partnership and strengthened federalism 
by relying on State and local processes 
for State and local government 
coordination and review of proposed 
Federal financial assistance.

In accordance with the Order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program.
List of Subjects in 34 CFR Part 280

Civil rights, Desegregation, Education, 
Education Department, Elementary and 
secondary education, Grant programs- 
education, Magnet schools.

Dated: April 21,1989.
Lauro F. Cavazos,
Secretary of Education.

(Catalog of Federal Domestic Assistance 
Number 84.165, Magnet Schools Assistance 
Program)

The Secretary amends Tile 34 of the 
Code of Federal Regulations by 
amending Part 280 as follows:

PART 280—MAGNET SCHOOLS 
ASSISTANCE PROGRAM

1. The authority citation for Part 280 is 
revised to read as follows:
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Authority: 20 U.S.C. 3021-3032, unless 
otherwise noted.

2. Section 280.2 is amended by 
removing paragraph (a), redesignating 
paragraphs (b) and (c) as paragraphs (a) 
and (b) respectively, and revising newly 
redesignated paragraph (b) to read as 
follows:

§ 280.2 Who is eligible to apply for a 
grant?
* * * * *

(b) The LEA adopted and is 
implementing on either a voluntary 
basis or as required under Title VI of the 
Civil Rights Act of 1964—or will adopt 
and implement if assistance is made 
available under this part—a plan that 
has been approved by the Secretary as 
adequate under Title VI.
(Authority: 20 U.S.C 3022)

§ 280.3 [Amended]
3. Section 280.3(a) is amended by 

removing “74 (Administration of 
grants},” adding, after “(Direct grant 
programs),” the following: “except that 
§ 75.253(c) (relating to reducing a 
subsequent year’s award by the amount 
remaining available from the grantee’s 
current award) does not apply to this 
program,” removing “78 (Education 
Appeal Board), and” before “79”, 
removing the period at the end of the 
paragraph, and adding in its place,”, 80 
(Uniform Administrative Requirements 
for State and Local Governments), and 
85 (Govemmentwide Debarment and 
Suspension (Nonprocurement) and 
Govemmentwide Requirements for 
Drug-Free Workplace (Grants)).”

4. Section 280.4(b) is amended by 
adding the definitions of “Community- 
based organization” and “Institution of 
higher education” in alphabetical order 
to read as follows:

§ 280.4 What definitions apply to this 
program?
*  *  * *  *

(b) * * * , ■
“Community-based organization 

means a private nonprofit organization 
that—

(1) Is representative of a community 
or a significant segment of a community 
and

(2) Provides educational or related 
services to individuals in the 
community.
(Authority: 20 U.S.C. 2891(3)) 
* * * * *

“Institution of higher education” has 
the same meaning as in section 1201(a) 
of the Higher Education Act of 1965, as 
implemented in 34 CFR § 600.4(a).
(Authority. 20 U.S.C. 2891(10)) 
* * * * *

5. Section 280.10 is amended by 
removing the reference “280.2(b)” in 
paragraph (c) and adding, in its place, 
“280.2(a)”, and by revising paragraph (b) 
to read as follows:

§ 280.10 What types of projects does the 
Secretary assist?
* * * * *

(b) For the purposes of this part, an 
approved desegregation plan is a 
desegregation plan described in § 280.2
(a) or (b).
* * * * *

6. Section 280.20 is amended by 
revising paragraphs (b)(1), (b)(3), (b)(4) 
and (b)(5), and adding new paragraphs
(b) (6) and (g) and adding an OMB 
control number to read as follows:

§ 280.20 How does one apply for a grant?
* * * * *

(b) * * *
(1) Will use funds made available 

under this part for the purposes 
specified in Section 3003 of the Act;
* * * * ■ ; * -

(3) Will not engage in discrimination 
based upon race, religion, color, national 
origin, sex, or handicap in the hiring, 
promotion, or assignment of employees 
of the agency or other personnel for 
whom the agency has any 
administrative responsibility:

(4) Will not engage in discrimination 
based upon race, religion, color, national 
origin, sex, or handicap in the 
mandatory assignment of students to 
schools or to courses of instruction 
within schools of the agency except to 
carry out the approved desegregation 
plan;

(5) Will not engage in discrimination 
based upon race, religion, color, national 
origin, sex, or handicap in designing or 
operating extracurricular activities for 
students; and

(6) Will carry out a high quality 
education program that will encourage 
greater parental decisionmaking and 
involvement.
* * * * *

(g) In addition to including the 
assurances required by this section, an 
LEA shall describe in its application—

(1) How assistance made available 
under this part will be used to promote 
desegregation; and

(2) Hie manner in which the LEA will 
continue the magnet schools program 
after assistance under this program is no 
longer available.
(Approved by the Office of Management and 
Budget under control number 1810-0516)
* * * * *

7. Section 280.31 is amended by 
removing “and” at the end of paragraph
(a)(2)(iii), removing the period at the end

of paragraph (a)(2)(iv)(D) and adding, in . 
its place, “; and,” adding paragraph
(a)(2)(v), revising paragraphs (b)(2)(iv) 
and (c)(2)(iii)(B), and adding paragraph
(g) to read as follows:

§ 280.31 What selection criteria does the 
Secretary use?
* * * * *

( a j *  * *

(2) *  *  *
(v) How assistance made available 

under this program will be used to 
promote desegregation.

(b) * * *
(2) * * *
(iv) How the applicant, as part of its 

nondiscriminatory employment 
practices will ensure that its personnel 
are selected for employment without 
regard to race, religion, color, national 
origin, sex, age, or handicap.

(c) * • *
(2) * * *
(hi) * * *
(B) Carry out a high quality 

educational program that will encourage 
greater parental decisionmaking and 
involvement.
♦ * * * *

(g) Commitment and capacity. (1) The 
Secretary reviews each application for 
information that shows how the 
applicant will continue the magnet 
schools program after assistance under 
this part is no longer available.

(2) The Secretary looks for 
information that shows the applicant’s—-

(i) Commitment to the magnet schools 
program; and

(ii) Plan for gradual assumption of 
program costs. (Approved by the Office 
of Management and Budget under 
control number 1816-0516)
(Authority. 20 U.S.C. 3021-3032)

8. Section 280.32 is amended by 
removing “(b) through (e)” from 
paragraph (a) and adding, in its place, 
“(b) through (f)", removing paragraphs
(d)(1), (d)(2), and (d)(3) and the 
designation “(4)” preceding paragraph
(d)(4), and by adding a new paragraph
(f) to read as follows:

§ 280.32 How is special consideration 
given to applicants? 
* * * * *

(f) Collaborative efforts. (5 points) The 
Secretary determines the degree to 
which the program or project for which 
assistance is sought involves the 
collaborative efforts of institutions of 
higher education, community-based 
organizations, the appropriate State 
educational agency, or any other private 
organization. (Approved by the Office of
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Management and Budget under control 
number 1810-0516)
(Authority: 20 U.S.C. 3028(b))

§ 280.34 [Redesignated from § 280.33]
9. Section 280.33 is redesignated as 

§ 280.34.
10. A new § 280.33 is added to read as 

follows:

§ 280.33 How does the Secretary select 
applications for new grants with funds 
appropriated In excess of $75 million?

(a) In selecting among applicants for 
funds appropriated for this program in 
excess of $75 million, the Secretary first 
identifies those remaining applicants 
that did not receive funds under this 
program in the last fiscal year of the 
previous funding cycle.

(b) The Secretary then awards ten 
additional points to each applicant 
identified under paragraph (a) of this 
section.
(Authority: 20 U.S.C. 3021(b)(1))

§280.40 [Amended]
11. Section 280.40(a) is amended by 

removing the words “expansion and” 
and adding, in their place, “expansion, 
continuation, or”.

12. A new section 280.42 is added to 
read as follows:

§ 280.42 What Is the limitation on the 
amount of a grant an LEA may carry over 
into the next fiscal year?

(a) An LEA may not carry over more 
than 15 percent of its grant award into a 
subsequent fiscal year.

(b) The Secretary does not apply the 
limitation in paragraph (a) of this 
section to an award under the Magnet 
Schools Assistance Program that is not 
made in a timely manner.

(c) In determining whether an award 
was made in a timely manner, the 
Secretary considers, given the date of 
the award, the grantee’s ability to carry 
out grant activities during the grant 
period withdut carrying over more than 
15 percent of its grant into a subsequent 
grant period.

(Authority: 20 U.S.C. 3031(a)(2))
13. Section 280.50 is revised to read as 

follows:

§ 280.50 May a State reduce the amount of 
aid given an LEA?

No State may reduce the amount of 
State aid with respect to the provision of 
free public education or the amount of 
assistance received under Chapter 2 of 
Title I of the Elementary and Secondary 
Education Act of 1965, as amended, in 
any school district of any local 
educational agency within the State 
because of assistance made or to be 
made available to that agency under this 
part.
(Authority: 20 U.S.C. 3030(c))

§§ 280.1,280.3,280.4,280.10,280.20,280.30, 
280.34,280.40, and 280.41 [Amended]

14. The citations of authority 
following each section in this part 
(except for the citations that appear at 
the end of any of the revised sections 
cited above) are revised in accordance 
with the following chart:

Section Old Citation New Citation

? n n i .............................................. ........ PO II  A f t  4 0 5 3 ......................................................................  ........ 20 U.S.C. 3023 
20 U.S.C. 3021-3032 
20 U.S.C. 3021-3032 
20 U.S.C. 3024 
20  U.S.C. 3027 
20 U.S.C. 3021-3032 
20 U.S.C. 3030(a)
20 U.S.C. 3026 
20 U.S.C. 3029, 3030(b)

pan a ...............................................  ...... PO U S C  4051-4062........... ....................................... , ..........
pan a ............................................. PO u  s  e :  4 0 4 1 -4 0 6 P .................................... ................................
pan m  ................................ 20 U .S .C .  4054 ...........
panpn ................................................ PO u  s  e  4 0 5 7 ..............  ....................... .......................................... , ,
280.30...................................................... 20 U.S.C. 4 0 5 1-4 06 2-........... .................................... ............... .............„.
280.34 (as redesignated)______ _____ 20 U.S.C. 1221e-3(a)(1), 4060(a)________________________________
?ao4n ' .................Z.........' ..................... 20 U.S.C. 4 0 56.....1 ” ./......................................... ........................
pan 41 ..................................................... PO U .S  C. 4050, 4060(h)...............................

[FR Doc. 89-10876 Filed 5-4-89; 8:45 am] 
BILLING CODE 4000-01 -M
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DEPARTMENT OF EDUCATION 

34 CFR Part 81

General Education Provisions Act; 
Enforcement

A G E N C Y : Department of Education. 
a c t i o n : Final regulations.______________

s u m m a r y : The Secretary of Education 
(Secretary) issues regulations 
implementing amendments to Part E of 
the General Education Provisions Act 
(GEPA) made by Pub. L. 100-297, 
enacted April 28,1988. The final 
regulations in this document contain 
general procedural rules for proceedings 
before the Office o f Administrative Law 
Judges (OALJ) authorized by the GEPA 
amendments and specific rules for OALJ 
hearings for the recovery of funds. 
e f f e c t i v e  D A T E : These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. A 
document announcing the effective date 
will be published in die Federal 
Register. If you want to know the 
effective date of these regulations, call 
or write the Department of Education’s 
contact person.
FO R  F U R TH E R  IN F O R M A TIO N  C O N T A C T : 
Barry W. Stevens, U.S. Department of 
Education, Office of the General 
Counsel, 400 Maryland Avenue, SW., 
Room 4091, FOB-6, Washington, DC 
20202; Telephone; (202) 732-2730. 
S U P P LE M E N TA R Y  IN F O R M A TIO N : On April
28,1988, the President signed into law 
the Augustus F. Hawkins—Robert T. 
Stafford Elementary and Secondary 
School Improvement Amendments of 
1988, Pub. L. 100-297. Section 3501 of 
that statute comprehensively amends 
Part E of the General Education 
Provisions Act (GEPA), which relates to 
the enforcement of legal requirements 
under most grant programs administered 
by the Secretary of Education. On 
December 2,1988, the Secretary 
published a notice of proposed 
rulemaking (NPRM) for this part in the 
Federal Register (53 FR 48866). The 
proposed regulations in that document 
contained standards and procedures 
relating to the newly-authorized Office 
of Administrative Law Judges (OALJ) 
and hearings for the recovery of funds 
conducted by the OALJ. These proposed 
regulations thus implemented the core 
provisions of the amended statute.

A significant number of technical, 
procedural, and clarifying changes in the 
proposed regulations have been adopted 
in response to public comment. In 
addition, the proposed regulations have 
been reorganized into two subparts

rather than four for easier use. Subpart 
A contains general provisions relating to 
the OALJ and any proceeding conducted 
by the OALJ, including proceedings 
designated by the Secretary to be 
conducted by that office. Subpart B 
contains the specific rules that apply to 
OALJ hearings for the recovery of funds 
under applicable programs. The 
regulations have been renumbered 
accordingly. The regulations in Part 81 
do not apply to enforcement proceedings 
for programs that are not applicable 
programs under Part E of GEPA or to 
other proceedings outside the 
jurisdiction of the OALJ even if an 
Administrative Law Judge from the 
OALJ is used to conduct those 
proceedings.
Analysis of Comments and Changes

In response to the Secretary’s 
invitation to comment, twelve parties 
submitted comments on the proposed 
regulations. An analysis of the 
comments and of the changes in the 
regulations since publication of the 
NPRM is published as an appendix to 
these fined regulations.

Substantive issues are discussed 
under the section to which they pertain. 
Technical and other minor changes— 
and suggested changes the Secretary is 
not legally authorized to make under the 
applicable statutory authority—are 
generally not addressed.

Executive Order 12291
These regulations have been reviewed 

in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
order.
Paperwork Reduction Act of 1980

These regulations have been 
examined under the Paperwork 
Reduction Act of 1980 and have been 
found to contain no information 
collection requirements.

Assessment of Educational Impact

In the notice of proposed rulemaking 
the Secretary requested comments on 
whether the proposed regulations would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.

lis t  of Subjects in 34 CFR Part 81

Enforcement, General Education 
Provisions Act.

Dated: April 12,1989.
Lauro F. Cavazos,
Secretary of Education.
(Catalog of Federal Domestic Assistance 
Number Does not apply.)

The Secretary amends Title 34 of the 
Code of Federal Regulations by adding a 
new Part 81 to read as follows:

PART 81— GENERAL EDUCATION 
PROVISIONS A C T— ENFORCEMENT

Subpart A— General Provisions 
Sea
81.1 Purpose.
81.2 Definitions.
81.3 Jurisdiction of the Office of 

Administrative Law Judges.
81.4 Membership and assignment to cases.
81.5 Authority and responsibility of an 

Administrative Law Judge.
81.6 Hearing on the record.
81.7 Non-party participation.
81.8 Representation.
81.9 Location of proceedings.
81.10 Ex parte communications.
81.11 Motions.
81.12 Filing requirements.
81.13 Mediation.
81.14 Settlement negotiations.
81.15 Evidence.
81.16 Discovery.
81.17 Privileges.
81.18 The record.
81.19 Costs and fees of parties.

Subpart B— Hearings for Recovery of 
Funds
81.20 Basis for recovery of funds.
81.21 Measure of recovery.
81.22 Proportionality.
81.23 Mitigating circumstances.
81.24 Notice of disallowance decision.
81.25 Reduction of claims.
81.26 Compromise of claims under General 

Education Provisions A ct
81.27 Application for review of a 

disallowance decision.
81.28 Consideration of an application for 

review.
81.29 Submission of evidence.
81.30 Burden of proof.
81.31 Initial decision.
81.32 Petition for review of an initial 

decision.
81.33 Review by the Secretary.
81.34 Final decision of the Department.
81.35 Collection of claims.

Appendix—Illustrations of Proportionality
Authority: 20 U.S.C. 1221e-3(a)(l), 1234- 

1234i, 3474(a), unless otherwise noted.

Subpart A— General Provisions 

§81.1 Purpose.
The regulations in this part govern the 

enforcement of legal requirements under 
applicable programs administered by
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the Department of Education and 
implement Part E of the General 
Education Provisions Act (GEPA).
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
3474(a))

§81.2 Definitions.
The following definitions apply to the 

terms used in this part:
“Administrative Law Judge” (ALJ) 

means a judge appointed by the 
Secretary in accordance with section 
451 (b) and (c) of GEPA.

“Applicable program” means any 
program for which the Secretary of 
Education has administrative 
responsibility, except a program 
authorized by—

(a) The Higher Education Act of 1965, 
as amended;

(b) The Act of September 30,1950 
(Pub. L. 874,81st Congress), as amended; 
or

(c) The Act of September 23,1950 
(Pub. L. 815,81st Congress), as amended.

“Department” means the United 
States Department of Education.

“Disallowance decision” means the 
decision of an authorized Departmental 
official that a recipient must return 
funds because it made an expenditure of 
funds that was not allowable or 
otherwise failed to discharge its 
obligation to account properly for funds. 
Such a decision, referred to as a 
“preliminary departmental decision” in 
section 452 of GEPA, is subject to 
review by the Office of Administrative 
Law Judges.

“Party” means either of the following:
(a) A recipient that appeals a 

decision.
(b) An authorized Departmental 

official who issues a decision that is 
appealed.

“Recipient” means the recipient of a 
grant or cooperative agreement under an 
applicable program.

“Secretary” means the United States 
Secretary of Education.
(Authority: 20 U.S.G 1221e-3(a)(l); 1234 (b), 
(c), and (f)(1); 1234a(a)(l); 1234i; 3474(a))

§ 81.3 Jurisdiction of the Office of 
Administrative Law Judges.

(a) The Office of Administrative Law 
Judges (OALJ) established under section 
451(a) of GEPA has jurisdiction to 
conduct the following proceedings 
concerning an applicable program:

(1) Hearings for recovery oi funds.
(2) Withholding hearings.
(3) Cease and desist hearings.
(b) The OALJ also has jurisdiction to 

conduct other proceedings designated 
by the Secretary. If a proceeding or class 
of proceedings is so designated, the 
Department publishes a notice of the 
designation in the Federal Register.

(Authority: 5 U.S.C. 554,20 U.S.C. 1234(a))

§ 81.4 Membership and assignment to 
cases.

(a) The Secretary appoints 
Administrative Law Judges as members 
of the OALJ.

(b) The Secretary appoints one of the 
members of the OALJ to be the chief 
judge. The chief judge is responsible for 
the efficient and effective administration 
of the OALJ.

(c) The chief judge assigns an ALJ to 
each case or class of cases within the 
jurisdiction of the OALJ.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234 (b) 
and (c), 3474(a))

§ 81.5 Authority and responsibility of an 
Administrative Law Judge.

(a) An ALJ assigned to a case 
conducts a hearing on the record. The 
ALJ regulates the course of the 
proceedings and the conduct of the 
parties to ensure a fair, expeditious, and 
economical resolution of the case in 
accordance with applicable law.

(b) An ALJ is bound by all applicable 
statutes and regulations and may 
neither waive them nor rule them 
invalid.

(c) An ALJ is disqualified in any case 
in which the ALJ has a substantial 
interest, has been of counsel, is or has 
been a material witness, or is so related 
to or connected with any party or the 
party’s attorney as to make it improper 
for the ALJ to be assigned to the case.

(d) (1) An ALJ may disqualify himself 
or herself at any time on the basis of the 
standards in paragraph (c) of this 
section.

(2) A party may file a motion to 
disqualify an ALJ under the standards in 
paragraph (c) of this section. A motion 
to disqualify must be accompanied by 
an affidavit that meets the requirements 
of 5 U.S.C. 556(b). Upon the filing of such 
a motion and affidavit the ALJ decides 
the disqualification matter before 
proceeding further with the case.
(Authority: 5 U.S.C. 556(b); 20 U.S.C. 1221e- 
3(a)(1); 1234(d), (f)(1). and (g)(1); 3474(a))

§ 81.6 Hearing on the record.
(a) A hearing on the record is a 

process for the orderly presentation of 
evident» and arguments by the parties.

(b) Except as otherwise provided in 
this part or in a notice of designation 
under § 81.3(b), an ALJ conducts the 
hearing entirely on the basis of briefs 
and other written submissions unless—

(1) The ALJ determines, after 
reviewing all appropriate submissions, 
that an evidentiary hearing is needed to 
resolve a material factual issue in 
dispute; or

(2) The ALJ determines, after 
reviewing all appropriate submissions, 
that oral argument is needed to clarify 
the issues in the case.

(c) At a party’s request, the ALJ shall 
confer with the parties in person or by 
conference telephone call before 
determining whether an evidentiary 
hearing or an oral argument is needed.
(Authority: 5 U.S.C. 556(d); 20 U.S.C. 1221e- 
3(a)(1), 1234(f)(1), 3474(a))

§ 81.7 Non-party participation.
(a) A person or organization, other 

than a party, that wishes to participate 
in a case shall file an application to 
participate with the ALJ assigned to the 
case. The application must—

(1) Identify the case in which 
participation is sought;

(2) State how the applicant’s interest 
relates to the case;

(3) State how the applicant’s 
participation would aid in the 
disposition of the case; and

(4) State how the applicant seeks to 
participate.

(b) The ALJ may permit an applicant 
to participate if the ALJ determines that 
the applicant’s participation—

(1) Will aid in the disposition of the 
case;

(2) Will not unduly delay the 
proceedings; and

(3) Will not prejudice the adjudication 
of the parties’ rights.

(c) If the ALJ permits an applicant to 
participate, the ALJ permits the 
applicant to file briefs.

(d) (1) In addition to the participation 
described in paragraph (c) of this 
section, the ALJ may permit the 
applicant to participate in any or all of 
the following ways:

(1) Submit documentary evidence.
(ii) Participate in an evidentiary 

hearing afforded the parties.
(iii) Participate in an oral argument 

afforded the parties.
(2) The ALJ may place appropriate 

limits on an applicant’s participation to 
ensure the efficient conduct of the 
proceedings.

(e) A non-party participant shall 
comply with the requirements for parties 
in § 81.11 and $ 81.12.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
3474(a))

§ 81.8 Representation.
A party to, or other participant in, a 

case may be represented by counsel.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
3474(a))
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§ 81.9 Location of proceedings.
(a) An ALJ may hold conferences of 

the parties in person or by conference 
telephone call.

(b) Any conference, hearing, 
argument, or other proceeding at which 
the parties are required to appear in 
person is held in the Washington, DC 
metropolitan area unless the ALJ 
determines that the convenience and 
necessity of the parties or their 
representatives requires that it be held 
elsewhere.
(Authority: 5 U.S.C. 554(b); 20 U.S.C. 1221e- 
3(a)(1), 1234(f)(1), 3474(a))

§ 81.10 Ex parte communications.
A party to, or other participant in, a 

case may not communicate with an ALJ 
on any fact in issue in the case or on any 
matter relevant to the merits of the case 
unless the parties are given notice and 
an opportunity to participate.
(Authority: 5 U.S.C. 554(d)(1), 557(d)(1)(A); 20 
U.S.C. 1221e-3(a)(l), 1234(f)(1), 3474(a))

§81.11 Motions.
(a) To obtain an order or a ruling from 

an ALJ, a party shall make a motion to 
the ALJ.

(b) Except for a request for an 
extension of time, a motion must be 
made in writing unless the parties 
appear in person or participate in a 
conference telephone call. The ALJ may 
require a party to reduce an oral motion 
to writing.

(c) If a party files a motion, the party 
shall serve a copy of the motion on the 
other party on the filing date by hand- 
delivery or by mail.

(d) Except for a request for an 
extension of time, the ALJ may not grant 
a party’s written motion without the 
consent of the other party unless the 
other party has had at least 21 days 
from tiie date of service of the motion to 
respond. However, the ALJ may deny a 
motion without awaiting a response.

(e) The date of service of a motion is 
determined by the standards for 
determining a filing date in § 81.12(d).
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
3474(a))

§ 81.12 Filing requirements.
(a) Any written submission to an ALJ 

or the OALJ under this part must be filed 
by hand-delivery or by mail.

(b) If a party files a brief or other 
document with an ALJ or the OALJ, the 
party shall serve a copy of the filed 
material on the other party on the filing 
date by hand-delivery or by mail.

(c) Any written submission to an ALJ 
or the OALJ must be accompanied by a 
statement certifying the date that the 
filed material was filed and served on 
the other party.

(d) (1) The filing date for a written 
submission to an ALJ or the OALJ is 
either—

(1) The date of hand-delivery; or
(ii) The date of mailing.
(2) If a scheduled filing date falls on a 

Saturday, Sunday, or Federal holiday, 
the filing deadline is the next business 
day.
(Authority: 20 U.S.C. 1221e-3(a)(l),
1234(f)(1), 3474(a))

§81.13 Mediation.
(a) Voluntary mediation is available 

for proceedings that are pending before 
the OALJ.

(b) A mediator must be independent 
of, and agreed to by, the parties to the 
case.

(c) A party may request mediation by 
filing a motion with the ALJ assigned to 
the case. The OALJ arranges for a 
mediator if the parties to the case agree 
to mediation.

(d) A party may terminate mediation 
at any time. Mediation is limited to 120 
days unless the mediator informs the 
ALJ that—

(1) The parties are likely to resolve 
some or all of the dispute; and

(2) An extension of time will facilitate 
an agreement.

(e) The ALJ stays the proceedings 
during mediation.

(f) (1) Evidence of conduct or 
statements made during mediation is not 
admissible in any proceeding under this 
part. However, evidence that is 
otherwise discoverable may not be 
excluded merely because it was 
presented during mediation.

(2) A mediator may not disclose, in 
any proceeding under this part, 
information acquired as a part of his or 
her official mediation duties that relates 
to any fact in issue in the case or any 
matter relevant to the merits of the case.
(Authority: 20 U.S.C. 1221e-3(a)(l),
1234(f)(1) and (h), 3474(a))

§ 81.14 Settlement negotiations.
(a) If the parties to a case file a joint 

motion requesting a stay of the 
proceedings for settlement negotiations 
or the approval of a settlement 
agreement, the ALJ grants the stay.

(b) Evidence of conduct or statements 
made during settlement negotiations is 
not admissible in any proceeding under 
this part. However, evidence that is 
otherwise discoverable may not be 
excluded merely because it was 
presented during settlement 
negotiations.

(c) The parties may not disclose the 
contents of settlement negotiations to 
the ALJ. If the parties enter into a 
settlement agreement and file a joint

motion to dismiss the case, the ALJ 
grants the motion.
(Authority: 20 U.S.C. 554(c)(1), 20 U.S.C. 
1221e-3(a)(l), 1234(f)(1), 3474(a))

§ 81.15 Evidence.
(a) The Federal Rules of Evidence do 

not apply to proceedings under this part. 
However, the ALJ accepts only evidence 
that is—

(1) Relevant;
(2) Material;
(3) Not unduly repetitious; and
(4) Not inadmissible under § 81.13 or 

§ 81.14.
(b) The ALJ may take official notice of 

facts that are generally known or 
capable of accurate and ready 
determination by resort to sources 
whose accuracy cannot reasonably be 
questioned.
(Authority: 5 U.S.C. 556 (d) and (e); 20 
U.S.C. 1221e-3(a)(l), 1234(f)(1), 3474(a))

§ 81.16 Discovery.
(a) The parties to a case are 

encouraged to exchange relevant 
documents and information voluntarily.

(b) The ALJ, at a party’s request, may 
order compulsory discovery described in 
paragraph (c) of this section if the ALJ 
determines that—

(1) The order is necessary to secure a 
fair, expeditious, and economical 
resolution of the case;

(2) The discovery requested is likely 
to elicit relevant information with 
respect to an issue in the case;

(3) The discovery request was not 
made primarily for the purposes of delay 
or harassment; and

(4) The order would serve the ends of 
justice.

(c) If a compulsory discovery is 
permissible under paragraph (b) of this 
section, the ALJ may order a party to do 
one or more of the following:

(1) Make relevant documents 
available for inspection and copying by 
the party making the request.

(2) Answer written interrogatories 
that inquire into relevant matters.

(3) Have depositions taken.
(d) The ALJ may issue a subpoena to 

enforce an order described in this 
section and may apply to the 
appropriate court of the United States to 
enforce the subpoena.

(e) The ALJ may not compel the 
discovery of information that is legally 
privileged.

(f) (1) The ALJ limits the period for 
discovery to not more than 90 days but 
may grant an extension for good cause.

(2) At a party’s request, the ALJ may 
set a specific schedule for discovery.
(Authority: 20 U.S.C. 1234(f)(1) and (g))
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§81.17 Privileges.
The privilege of a person or 

governmental organization not to 
produce documents or provide 
information in a proceeding under this 
part is governed by the principles of 
common law as interpreted by the 
courts of the United States.
(Authority: 20 U.S.C. 1221e-3(a)(l),
1234(f)(1), 3474(a))

§ 81.18 The record.
(a) The ALJ arranges for any 

evidentiary hearing or oral argument to 
be recorded and transcribed and the 
transcript made available to the parties 
upon request at no charge.

(b) The record of a hearing on the 
record consists of—

(1) All papers filed in the proceeding;
(2) Documentary evidence admitted 

by the ALJ;
(3) The transcript of any evidentiary 

hearing or oral argument; and
(4) Rulings, orders, and subpoenas 

issued by the ALJ.
(Authority: 5 U.S.C. 556(e), 557(c); 20 U.S.C. 
1221e-3(a)(l), 1234(f)(1), 3474(a))

§ 81.19 Costs and fees of parties.
The Equal Access to Justice Act, 5 

U.S.C. 504, applies by its terms to 
proceedings under this part. Regulations 
under that statute are in 34 CFR Part 21.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f), 
3474(a))

Subpart B— Hearings for Recovery of 
Funds

§ 81.20 Basis for recovery of funds.
(a) Subject to the provisions of § 81.21, 

an authorized Departmental official 
requires a recipient to return funds to 
the Department if—

(1) The recipient made an unallowable 
expenditure of funds under a grant or 
cooperative agreement; or

(2) The recipient otherwise failed to 
discharge its obligation to account 
properly for funds under a grant or 
cooperative agreement

(b) An authorized Departmental 
offcial may base a decision to require a 
recipient to return funds upon an audit 
report an investigative report, a 
monitoring report, or any other 
evidence.
(Authority: 20 U.S.C. 1234a(a) (1) and (2))

§ 81.21 Measure of recovery.
A recipient that made an unallowable 

expenditure or otherwise failed to 
discharge its obligation to account 
properly for funds shall return an 
amount that—

(a) Meets the standards for 
proportionality in § 81.22;

(b) In the case of a State agency or a 
local educational agency, excludes any 
amount attributable to mitigating 
circumstances under the standards in
§ 81.23; and

(c) Excludes any amount expended in 
a manner not authorized by law more 
than five years before the recipient 
received the notice of a disallowance 
decision under § 81.24.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
1234a(k), 1234b (a) and (b), 3474(a))

§ 81.22 Proportionality.
(a) (1) A recipient that made an 

unallowable expenditure or otherwise 
failed to account properly for funds shall 
return an amount that is proportional to 
the extent of the harm its violation 
caused to an identifiable Federal 
interest associated with the program 
under which it received the grant or 
cooperative agreement.

(2) An identifiable Federal interest 
under paragraph (a)(1) of this section 
includes, but is not limited to, the 
following:

(i) Serving only eligible beneficiaries.
(ii) Providing only authorized services 

or benefits.
(iii) Complying with expenditure 

requirements and conditions, such as 
set-aside, excess cost, maintenance of 
effort, comparability, supplement-not- 
supplant, and matching requirements.

(iv) Preserving the integrity of 
planning, application, recordkeeping, 
and reporting requirements.

(v) Maintaining accountability for the 
use of funds.

(b) The appendix to this part contains 
examples that illustrate how the 
standards for proportionality apply. The 
examples present hypothetical cases 
and do not represent interpretations of 
any actual program statute or regulation.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
1234b(a) and 3474(a))

§ 81.23 Mitigating circumstances.

(a) A recipient that is a State or local 
educational agency and that has made 
an unallowable expenditure or 
otherwise failed to account properly for 
funds is not required to return any 
amount that is attributable to the 
mitigating circumstances described in 
paragraph (b), (c), or (d) of this section.

(b) Mitigating circumstances exist if it 
would be unjust to compel the recovery 
of funds because the recipient’s 
violation was caused by erroneous 
written guidance from the department.
To prove mitigating circumstances under 
this paragraph, the recipient shall prove 
that—

(1) The guidance was provided in 
response to a specific written request 
from the recipient that was submitted to
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the Department at the address provided 
by notice published in the Federal 
Register under this section;

(2) The guidance was provided by a 
Departmental official authorized to 
provide the guidance, as described by 
that notice;

(3) The recipient actually relied on the 
guidance as the basis for the conduct 
that constituted the violation; and

(4) The recipient’s reliance on the 
guidance was reasonable.

(c) Mitigating circumstances exist if it 
would be unjust to compel the recovery 
of funds because the recipient’s 
violation was caused by the 
Department’s failure to provide timely 
guidance. To prove mitigating 
circumstances under this paragraph, the 
recipient shall prove that—

(1) The recipient in good faith 
submitted a written request for guidance 
with respect to the legality of a 
proposed expenditure or practice;

(2) The request was submitted to the 
Department at the address provided by 
notice published in the Federal Register 
under this section;

(3) The request—
(i) Accurately described the proposed 

expenditure or practice; and
(ii) Included the facts necessary for 

the Department’s determination of its 
legality;

(4) The request contained the 
certification of the chief legal officer of 
the appropriate State educational 
agency that the officer—

(i) Examined the proposed 
expenditure or practice; and

(ii) Believed it was permissible under 
State and Federal law applicable at the 
time of the certification;

(5) The recipient reasonably believed 
the proposed expenditure or practice 
was permissible under State and 
Federal law applicable at the time it 
submitted the request to the 
Department;

(6) No Departmental official 
authorized to provide the requested 
guidance responded to the request 
within 90 days of its receipt by the 
Department; and

(7) The recipient made the proposed 
expenditure or engaged in the proposed 
practice after the expiration of the 90- 
day period.

(d) Mitigating circumstances exist if it 
would be unjust to compel the recovery 
of funds because the recipient’s 
violation was caused by the recipient’s 
compliance with a judicial decree from a 
court of competent jurisdiction. To prove 
mitigating circumstances under this 
paragraph, the recipient shall prove 
that—
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(1) The recipient was legally bound by 
the decree;

(2) The recipient actually relied on the 
decree when it engaged in the conduct 
that constituted the violation; and

(3) The recipient’s reliance on the 
decree was reasonable.

(e) If a Departmental official 
authorized to provide the requested 
guidance responds to a request 
described in paragraph (c) of this 
section more than 90 days after its 
receipt, the recipient that made the 
request shall comply with the guidance 
at the earliest practicable time.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
1234b(b), 3474(a))

§ 81.24 Notice of a disallowance decision.
(a) If an authorized Departmental 

official decides that a recipient must 
return funds under § 81.20, the official 
gives the recipient written notice of a 
disallowance decision. The official 
sends the notice by certified mail, return 
receipt requested, or other means that 
ensure proof of receipt.

(b) (1) The notice must state a prima 
facie case for the recovery of funds.

(2) For the purpose of this, section, a 
prima facie case is a statement of the 
law and the facts that, unless rebutted, 
is sufficient to sustain the conclusion 
drawn in the notice. The facts may be 
set out in the notice or in a document 
that is identified in the notice and 
available to the recipient

(3) A statement that the recipient 
failed to maintain records required by 
law or failed to allow an authorized 
representative of the Secretary access to 
those records constitutes a prima facie 
case for the recovery of the funds 
affected.

(i) If the recipient failed to maintain 
records, the statement must briefly 
describe the types of records that were 
not maintained and identify the 
recordkeeping requirement that was 
violated.

(ii) If the recipient failed to allow 
access to records, the statement must 
briefly describe the recipient’s actions 
that constituted the failure and identify 
the access requirement that was 
violated.

(c) The notice must inform the 
recipient that it may-—

(1) Obtain a review of the 
disallowance decision by the OALJ; and

(2) Request mediation under § 81.13.
(d) The notice must describe—
(1) The time available to apply for a 

review of the disallowance decision; 
and

(2) The procedure for filing an 
application for review.
(Authority: 20 U.S.C. 1221e-3(a)(l). 1234(f)(1), 
1234a(a), 3474(a))

§ 81.25 Reduction of claims.
The Secretary or an authorized 

Departmental official as appropriate 
may, after the issuance of a 
disallowance decision, reduce the 
amount of a claim established under this 
subpart by—

(a) Redetermining the claim on the 
basis of the proper application of the 
law, including the standards for the 
measure of recovery under § 81.21, to the 
facts;

(b) Compromising the claim under the 
Federal Claims Collection Standards in 
4 CFR Part 103; or

(c) Compromising the claim under 
§ 81.26, if applicable.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
1234a(j), 3474(a); 31 U.S.C. 3711)

§ 81.26 Compromise of claims under 
General Education Provisions A c t

(a) The Secretary or an authorized 
Departmental official as appropriate 
may compromise a claim established 
under this subpart without following the 
procedures in 4 CFR Part 103 if—

(1) (i) The amount of the claim does 
not exceed $200,000; or

(ii) The difference between the 
amount of the claim and the amount 
agreed to be returned does not exceed 
$200,000; and

(2) The Secretary or the official 
determines that—

(i) The collection of die amount by 
which the claim is reduced under the 
compromise would not be practical or in 
the public interest; and

(ii) The practice that resulted in the 
disallowance decision has been 
corrected and will not recur.

(b) Not less than 45 days before 
compromising a claim under this 
section, the Department publishes a 
notice in the Federal Register stating—

(1) The intention to compromise the 
claim; and

(2) That interested persons may 
comment on the proposed compromise.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
1234a{j), 3474(a))

§ 81.27 Application for review of a 
disallowance decision.

(a) If a recipient wishes to obtain 
review of a disallowance decision, the 
recipient shall file a written application 
for review with the OALJ.

(b) A recipient shall file an 
application for review not later than 30 
days after the date it receives the notice 
of a disallowance decision. Upon receipt 
of a copy of the filed material, the 
authorized Departmental official who 
made the disallowance decision 
provides the ALJ with a copy of any 
document identified in the notice under 
| 81.24(b)(2).

(c) An application for review must 
contain—

(1) A copy of the disallowance 
decision of which review is sought;

(2) A statement certifying the date the 
recipient received the notice of that 
decision;

(3) A short and plain statement of the 
disputed issues of law and fact, the 
recipient’s position with respect to these 
issues, and the disallowed funds the 
recipient contends need not be returned; 
and

(4) A statement of the facts and the 
reasons that support the recipient’s 
position.

(d) The ALJ who considers a timely 
application for review that substantially 
complies with the requirements of 
paragraph (c) of this section may permit 
the recipient to supplement or amend 
the application with respect to issues 
that were timely raised. Any 
requirement to return funds that is not 
timely appealed becomes the final 
decision of the Department.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
1234a(b)(l), 3474(a))

§ 81.28 Consideration of an application for 
review.

(a) The ALJ assigned to the case under 
§ 81.4 considers an application for 
review of a disallowance decision.

(b) The ALJ decides whether the 
notice of a disallowance decision meets 
the requirements of § 81.24, as provided 
by section 451(e) of GEPA.

(1) If the notice does not meet those 
requirements, the ALJ—

(1) Returns the notice, as expeditiously 
as possible, to the authorized 
Departmental official who made the 
disallowance decision;

(ii) Gives the official the reasons why 
the notice does not meet the 
requirements of § 81.24; and

(iii) Informs the recipient of the ALJ’s 
decision by certified mail, return receipt 
requested.

(2) An authorized Departmental 
official may modify and reissue a notice 
that an ALJ returns.

(c) If the notice of a disallowance 
decision meets the requirements of 
§ 81.24, the ALJ decides whether the 
application for review meets the 
requirements of § 81.27.

(1) If the application, including any 
supplements or amendments under
§ 81.27(d), does not meet those 
requirements, the disallowance decision 
becomes the final decision of the 
Department.

(2) If the application meets those 
requirements, the ALJ—

(i) Informs the recipient and the 
authorized Departmental official that
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the OALJ has accepted jurisdiction of 
the case; and

(ii) Schedules a hearing on the record.
(3) The ALJ informs the recipient of 

the disposition of its application for 
review by certified mail, return receipt 
requested. If the ALJ decides that the 
application does not meet the 
requirements of § 81.27, the ALJ informs 
the recipient of the reasons for the 
decision.
(Authority. 20 U.S.C. 1221e-3(a)(l), 1234(e) 
and (f)(1), 1234a(b), 3474(a))

§ 81.29 Submission of evidence.
(a) The ALJ schedules the submission 

of the evidence, whether oral or 
documentary, to occur within 90 days of 
the OALJ’s receipt of an acceptable 
application for review under § 81.27.

(b) The ALJ may waive the 90-day 
requirement for good cause.
(Authority: 5 U.S.C. 556(d); 20 U.S.C. 1221e- 
3(a)(1), 1234(f)(1), 1234a(c), 3474(a))

§ 81.30 Burden of proof.
If the OALJ accepts jurisdiction of a 

case under § 81.28, the recipient shall 
present its case first and shall have the 
burden of proving that the recipient is 
not required to return the amount of 
funds that the disallowance decision 
requires to be returned because—

(a) An expenditure identified in the 
disallowance decision as unallowable 
was allowable;

(b) The recipient discharged its 
obligation to account properly for the 
funds;

(c) The amount required to be 
returned does not meet the standards for 
proportionality in § 81.22;

(d) The amount required to be 
returned includes an amount 
attributable to mitigating circumstances 
under the standards in § 81.23; or

(e) The amount required to be 
returned includes an amount expended 
in a manner not authorized by law more 
than five years before the recipient 
received the notice of the disallowance 
decision.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
1234a(b)(3), 1234b(b)(l), 3474(a))

§ 81.31 Initial decision.
(a) The ALJ makes an initial decision 

based on the record.
(b) The initial decision includes the 

ALJ’s findings of fact, conclusions of 
law, and reasoning on all material 
issues.

(c) On the day the ALJ makes the 
initial decision, the ALJ—

(1) Sends the initial decision to the 
Secretary; and

(2) Sends the initial decision to each 
of the parties by hand-delivery or by 
certified mail, return receipt requested.

(d) For the purpose of this part, ‘‘initial 
decision” includes an ALJ’s modified 
decision after the Secretary’s remand of 
a case.
(Authority: 5 U.S.C. 557(c); 20 U.S.C 1221e- 
3(a)(1), 1234(f)(1), 3474(a))

§ 81.32 Petition for review of an Initial 
decision.

(a) If a party wishes to obtain the 
Secretary’s  review of the initial decision 
of an ALJ, the party files a petition for 
review with the OALJ, which sends the 
petition to the Secretary.

(b) A party shall file a petition for 
review not later than 30 days after the 
date it receives the initial decision. The 
party shall file its petition by hand- 
delivery or by overnight or express mail.

(c) If a party files a petition for 
review, the party shall serve a copy of 
the petition on the other party on the 
filing date by hand-delivery or by 
overnight or express mail.

(d) A petition for review must 
contain—

(1) The identity of the initial decision 
of which review is sought; and

(2) A statement of the reasons 
asserted by the party for affirming the 
initial decision, modifying it, or setting it 
side in whole or in part.

(e) (1) A party may respond to a 
petition for review by filing a statement 
of its views on the issues raised in the 
petition with the OALJ not later than 15 
days after the date it receives the 
petition. The OALJ sends the statement 
to the Secretary.

(2) A party shall serve a copy of its 
statement of views on the other party on 
the filing date by hand-delivery or by 
overnight or express mail.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
1234a(e), 3474(a))

§ 81.33 Review by the Secretary.
(a) The Secretary reviews the initial 

decision of an ALJ on the petition of a 
party under § 81.32. An interlocutory 
decision of an ALJ is not subject to 
review except as a part of a review of 
the ALJ’s initial decision.

(b) The Secretary’s review of an initial 
decision is based on the record of the 
case, the initial decision, and any proper 
submissions of the parties or other 
participants in the case filed during the 
review process.

(c) (1) The ALJ’s findings of fact, if 
supported by substantial evidence, are 
conclusive.

(2) The Secretary, for good cause, may 
remand the case to the ALJ to take 
further evidence. The ALJ may make 
new or modified findings of fact and 
may modify the initial decision. The new 
or modified findings, if supported by 
substantial evidence, are conclusive.

(3) A party may not introduce new 
evidence after an initial decision unless 
the Secretary determines that 
extraordinary circumstances made the 
introduction of the evidence during the 
proceeding before the ALJ impossible. If 
the Secretary permits the introduction of 
new evidence, the Secretary remands 
the case to the ALJ.

(d) The Secretary, for good cause, may 
remand the case to the ALJ for further 
briefing or for clarification or revision of 
the initial decision.

(e) (1) If the Secretary modifies or sets 
aside an initial decision, in whole or in 
part, the Secretary’s decision includes a 
statement of the reasons that support it.

(2) The Secretary gives a decision to 
modify, remand, or set aside to the 
OALJ, which sends the decision to each 
of the parties by hand-delivery or by 
mail. If the decision is mailed, the OALJ 
sends it certified mail, return receipt 
requested.
(Authority: 5 U.S.C. 557(b); 20 U.S.C. 
12321e3(a)(l), 1234(f)(1), 1234a(d), 3474(a))

§ 81.34 Final decision of the Department.
(a) The ALJ’s initial decision becomes 

the final decision of the Department 60 
days after the recipient receives the 
ALJ’s decision unless the Secretary 
modifies, sets aside, or remands the 
decision dining the 60-day period.

(b) If the Secretary modifies or sets 
aside the ALJ’s initial decision, the 
Secretary’s decision becomes the final 
decision of the Department on the date 
the recipient receives the Secretary’s 
decision.
(Authority: 20 U.S.C. 1221e-3(a)(l), 1234(f)(1), 
1234a(g), 3474(a))

§ 81.35 Collection of claims.
(a) An authorized Departmental 

official collects a claim established 
under this subpart by using the 
standards and procedures in 34 CFR 
Part 30.

(b) A claim established under this 
subpart may be collected—

(1) 30 days after a recipient receives 
notice of a disallowance decision if the 
recipient fails to file an acceptable 
application for review under § 81.27; or

(2) On the date of the final decision of 
the Department under § 81.34 if the 
recipient obtains review of a 
disallowance decision.

(c) The Department takes no 
collection action pending judicial review 
of a final decision of the Department 
under section 458 of GEPA.

(d) If a recipient obtains review of a 
disallowance decision under § 81.28, the 
Department does not collect interest on 
the claim for the period between the 
date of the disallowance decision and
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the date of the final decision of the 
Department under § 81.34.
(Authority: 20 U.S.C. 1234(f)(1); 1234a(f)(l) 
and (2), (i), and (1))

Appendix—Illustrations of 
Proportionality

(1) Ineligible ben eficiaries. A State uses 15 
percent of its grant to meet the special 
educational needs of children who were 
migratory, but who have not migrated for 
more than five years as a Federal program 
statute requires for eligibility to participate in 
the program. Result: Recovery of 15 percent 
of the grant—all program funds spent for the 
benefit of those children. Although the 
services were authorized, the children were 
not eligible to receive them.

(2) In eligible ben eficiaries. A Federal 
program designed to meet the special 
educational needs of gifted and talented 
children requires that at least 80 percent of 
the children served in any project must be 
identified as gifted or talented. A local 
educational agency (LEA) conducts a project 
in which 76 students are identified as gifted 
or talented and 24 are not. The project was 
designed and implemented to meet the 
special educational needs of gifted and 
talented students. Result: The LEA must 
return five percent of the project costs. The 
LEA provided authorized services for a 
project in which the 76 target students had to 
constitute at least 80 percent of the total. 
Thus, the maximum number of non-target 
students permitted was 19. Project costs 
relating to the remaining five students must 
be returned.

(3) In eligible ben eficiaries. Same as the 
example in paragraph (b)(2) of this section, 
except that only 15 percent of the children 
were identified as gifted or talented. On the 
basis of the low percentage of these children 
and other evidence, the authorized 
Departmental official finds that the project as 
a whole did not address their special 
educational needs and was outside the 
purpose of the statute. Result: The LEA must 
return its entire award. The difference 
between the required percentage of gifted 
and talented children and the percentage 
actually enrolled is so substantial that, if 
consistent with other evidence, the official 
may reasonably conclude the entire grant 
was misused.

(4) Ineligible ben eficiaries. Same as the 
example in paragraph (b)(2) of this section, 
except that 60 percent of the children were 
identified as gifted or talented, and it is not 
clear whether the project was designed or 
implemented to meet the special educational 
needs of these children. Result: If it is 
determined that the project was designed and 
implemented to serve their special 
educational needs, the LEA must return 25 
percent of the project costs. A project that 
included 60 target children would meet the 
requirement that 80 percent of the children 
served be gifted and talented if it included no 
more than 15 other children. Thus, while the 
LEA provided authorized services, only 75 
percent of the beneficiaries were authorized 
to participate in the project (60 target 
children and 15 others). If the authorized 
Departmental official, after examining all the

relevant facts, determines that the project 
was not designed and implemented to serve 
the special educational needs of gifted or 
talented students, the LEA must return its 
entire award because it did not provide 
services authorized by the statute.

(5) Unauthorized activities. An LEA uses 
ten percent of its grant under a Federal 
program that authorizes activities only to 
meet the special educational needs of 
educationally deprived children to pay for 
health services that are available to all 
children in the LEA All the children who use 
the Federally funded health services happen 
to be educationally deprived, and thus 
eligible to receive program services. Result: 
Recovery of ten percent of the grant—all 
program funds spent for the health services. 
Although the children were eligible to receive 
program services, the health services were 
unrelated to a special educational need and, 
therefore, not authorized by law.

(6) Set-aside requirem ent A State uses 22 
percent of its grant for one fiscal year under a 
Federal adult education program to provide 
programs of equivalency to a certificate of 
graduation from a secondary school. The 
adult education program statute restricts 
those programs to no more than 20 percent of 
the State’s grant Result Two percent of the 
State’s grant must be returned. Although all 
22 percent of the funds supported adult 
education, the State had no authority to 
spend more than 20 percent on secondary 
school equivalency programs.

(7) S et-aside requirem ent A State uses 
eight percent of its basic State grant under a 
Federal vocational education program to pay 
for the excess cost of vocational education 
services and activities for handicapped 
individuals. The program statute requires a 
State to use ten percent of its basic State 
grant for this purpose. Result: The State must 
return two percent of its basic State grant, 
regardless of how it was used. Because the 
State was require^ to spend that two percent 
on services and activities for handicapped 
individuals and did not do so, it diverted 
those funds from their intended purposes, 
and the Federal interest was harmed to that 
extent

(8) E xcess cost requirem ent An LEA uses 
funds reserved for the disadvantaged under a 
Federal vocational education program to pay 
for the cost of the same vocational education 
services it provides to non-disadvantaged 
individuals. The program statute requires that 
funds reserved for the. disadvantaged must be 
used to pay only for the supplemental or 
additional costs of vocational education 
services that are not provided to other 
individuals and that are required for 
disadvantaged individuals to participate in 
vocational education. Result: All the funds 
spent on the disadvantaged must be returned. 
Although the funds were spent to serve the 
disadvantaged, the funds were available to 
pay for only the supplemental or additional 
costs of providing services to the 
disadvantaged.

(9) M aintenance-of-effort requirem ent An 
LEA participates in a Federal program in 
fiscal year 1988 that requires it to maintain its 
expenditures from non-Federal sources for 
program purposes to receive its full allotment. 
The program statute requires that non-

Federal funds expended in the first preceding 
fiscal year must be at least 90 percent of non- 
Federal funds expended in the second 
preceding fiscal year and provides for a 
reduction in grant amount proportional to the 
shortfall in expenditures. No waiver of the 
requirement is authorized. In fiscal year 1986 
the LEA spent $100,000 from non-Federal 
sources for program purposes; in fiscal year 
1987, only $87,000. Result: The LEA must 
return 1/30 of its fiscal year 1988 grant—the 
amount of its grant that equals the proportion 
of its shortfall ($3,000) to die required level of 
expenditures ($90,000). If, instead, the statute 
made maintenance of expenditures a clear 
condition of the LEA’s eligibility to receive 
funds and did not provide for a proportional 
reduction in the grant award, the LEA would 
be required to return its entire grant.

(10) Supplanting prohibition. An LEA uses 
funds under a Federal drug education 
program to provide drug abuse prevention 
counseling to students in the eighth grade.
The LEA is required to provide that same 
counseling under State law. Funds under the 
Federal program statute are subject to a 
supplement-not-supplant requirement. Result: 
All the funds used to provide the required 
counseling to the eighth-grade students must 
be returned. The Federal funds did not 
increase the total amount of spending for 
program purposes because the counseling 
would have been provided with non-Federal 
funds if the Federal funds were not available.

(11) M atching requirem ent A State 
receives am allotment of $90,000 for fiscal 
year 1988 under a Federal adult education 
program. It expends its full allotment and 
$8,000 from its own resources for adult 
education. Under the Federal statute, the 
Federal Share of expenditures for the State's 
program is 90 percent Result: The State must 
return the unmatched Federal funds, or 
$18,000. Expenditure of a $90,000 Federal 
allotment required $10,000 in matching State 
expenditures, $2,000 more than the State’s 
actual expenditures. At a  ratio of one State 
dollar for every nine Federal dollars, $18,000 
in Federal funds were unmatched.

(12) A pplication requirem ents. In order to
receive funds under a Federal program that 
supports a wide range of activities designed 
to improve the quality of elementary and 
secondary education, an LEA submits an 
application to its State educational agency 
(SEA) for a subgrant to carry out school-level 
basic skills development programs. The LEA 
submits its application after conducting an 
assessment of the needs of its students in 
consultation with parents, teachers, 
community leaders, and interested members 
of the general public. The Federal program 
statute requires the application and 
consultation processes. The SEA reviews the 
LEA’s application, determines that the 
proposed programs are sound and the 
application is in compliance with Federal 
law, and approves the application. After the | 
LEA receives the subgrant, it unilaterally 
decides to use 20 percent of the funds for 
gifted and talented elementary school 
students—an authorized activity under the |
Federal statute. However, the LEA does not | 
consult with interested parties and does not { 
amend its application. Result: 20 percent of j
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the LEA's subgrant must be returned. Hie 
LEA had no legal authority to use Federal 
funds for programs or activities other than 
those described in its approved application, 
and its actions with respect to 20 percent of 
the subgrant not only impaired the integrity 
of the application process, but caused 
significant harm to other Federal interests 
associated with the program as follows: the 
required planning process was circumvented 
because the LEA did not consult with the 
specified local interests; program 
accountability was impaired because neither 
the SEA nor die various local interests that 
were to be consulted had an opportunity to 
review and comment on the merits of the 
gifted and talented program activities, and 
the LEA never had to justify those activities 
to them; and fiscal accountability was 
impaired because the SEA and those various 
local interests were, in effect, misled by the 
LEA’s unamended application regarding the 
expenditure of Federal funds.

(13) Harmless violation. Under a Federal 
program, a grantee is required to establish a 
15-member advisory council of affected 
teachers, school administrators, parents, and 
students to assist in program design, 
monitoring, and evaluation. Although the law 
requires at least three student members of the 
council, a grantee’s council contains only 
two. The project is carried out, and no 
damage to the project attributable to the lack 
of a third student member can be identified. 
Result No financial recovery is required, 
although the grantee must take other 
appropriate steps to come into compliance 
with die law. The grantee’s violation has not 
measurably harmed a Federal interest 
associated with the program.
(Authority. 20 U.S.C. 1221e-3(a)(l). 1234(f)(1), 
1234b(a), 3474(a))

Note: The following appendix will not 
appear in the Code of Federal Regulations.

Appendix—Analysis of Comments and 
Responses
Subpart A—General Provisions 

Section 813 Definitions
Comment: Some commenters 

suggested that the statutory term 
“preliminary departmental decision” be 
substituted for die term “disallowance 
decision” to describe the decision of an 
authorized Departmental official that a 
recipient must return funds that were 
misspent or unaccounted for. Two 
commenters were under the mistaken 
impression that auditors are authorized 
to make such a decision.

Response: The term “disallowance 
decision" is retained in the regulations 
because it accurately describes the kind 
of decision to which the recovery of 
funds provisions of GEPA apply. The 
decision is not strictly preliminary. If 
review of the decision is not sought 
within the 30 days provided by the 
statute, it becomes the final decision of 
the Department, without further action, 
by operation of law. Neither is such a 
decision final when made, because it is

subject to review by the OALJ. To avoid 
confusion concerning the effect of a 
“disallowance decision,” the definition 
of the term has been amplified to clarify 
that it is simply a more precise 
alternative to die statutory term 
“preliminary departmental decision” 
and that it is subject to review by the 
OALJ.

A disallowance decision is made by 
the official responsible for administering 
the award in question. Hie facts 
considered by the official may come 
from an audit report, but audit findings 
are recommendatory in nature and do 
not constitute disallowance decisions.
Section 81.4 Membership and 
Assignment to Cases.

Comment: Commenters suggested that 
this section incorporate the 
requirements of section 451(b) and (c) of 
GEPA, relating to the appointment of 
Administrative Law Judges {ALJs} to 
serve in the OALJ.

Response: No change has been made. 
The statutory requirements are referred 
to in the definition of the term 
“Administrative Law Judge” in § 81.2.
Section 81.5 Authority and 
Responsibility o f an Administrative 
Law Judge

Comment: One commenter suggested 
that the regulation reflect the provisions 
of section 451(f)(1) of GEPA, relating to 
the applicability of certain provisions of 
th8 Administrative Procedure Act (APA) 
to OALJ proceedings. Another 
commenter objected to § 81.5(d)(1), 
which authorizes an ALJ to disqualify 
himself or herself from a case and 
suggested that the OALJ rather than the 
ALJ dispose of a motion to disqualify.

Response: No change has been made. 
The regulations in Part 81 conform to the 
applicable provisions of the APA, and 
citations to those provisions—5 U.S.C. 
554, 556, and 557—appear in the 
citations of authority following the text 
of the regulations where appropriate.
The provision on self-disqualification in 
§ 81.5(d)(1) conforms to 5 U.S.C. 556(b), 
which appears in the citation of 
authority following this section of the 
regulations. The Secretary intends that 
the disqualification provision be 
interpreted in the light of 28 U.S.C. 455, 
relating to the disqualification of a 
Federal judge.

Section 81.6 Hearing on the Record.
Comment: Several comments were 

received concerning the circumstances 
in which the ALJ should hear oral 
presentations from the parties. 
Commenters suggested changes that 
ranged from giving a party an absolute 
right to compel an evidentiary hearing

and oral argument to maintaining the 
standard in the proposed regulations but 
adding a provision to govern the 
procedure by which a party may argue 
that an oral presentation is needed.

Response: Several changes have been 
made in the regulation. A new 
paragraph (e) has been added to require 
that the ALJ confer with the parties in 
person or by conference telephone call 
on the need for an evidentiary hearing 
or oral argument if a party requests such 
a conference. Paragraph (b) has been 
amended to permit different approaches 
in the future for proceedings other than 
those addressed in this document. The 
term "evidentiary hearing” is used in 
paragraph (b)(1) to be consistent with 
other sections of the regulations. Finally, 
the standards in paragraph (b)(2) for 
determining whether an oral argument is 
needed have been amended to maximize 
the ALJ’8 discretion.

In the hearings for recovery of funds 
addressed in this document it is the 
responsibility of the ALJ to regulate the 
course of the proceedings "to ensure a 
fair, expeditious, and economical 
resolution of the case in accordance 
with applicable law.” Section 81.5(a). In 
the Secretary’s view, neither law nor 
reason requires that the resources of the 
ALJ and the parties be consumed by oral 
presentations that Eire not needed to 
resolve issues in the case. The Secretary 
relies upon the full-time, professional 
judges who conduct the hearings to 
determine, in the exercise of their good 
judgment and discretion, whether an 
evidentiary hearing or an oral argument 
is necessary in the circumstances of the 
particular case.

Section 81.7 Non-party Participation

Comment: One commenter suggested 
that the regulation specify the period of 
time a non-party has to apply to 
participate in a case. Two commenters 
offered suggestions for more detailed 
standards to govern whether a non- 
party may participate. One commenter 
suggested the regulations provide for 
non-party participation only to the 
extent of the parties’ participation.

Response: This section has been 
retitled “non-party participation" to 
clarify the status of the participants. 
Paragraph (d) has been amended to 
permit non-party participation in oral 
presentations only to the extent that 
those presentations are available to the 
parties. A new paragraph (e) has been 
added to require that non-party 
participants comply with the 
requirements for parties stated in 
§ 81.11, concerning motions, and § 81.12 
concerning filing requirements.
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The Secretary does not consider it 
necessary to include in the standards for 
participation the level of detail 
suggested by the comments. The ALJ to 
whom a case is assigned is afforded 
wide latitude in considering requests 
from non-parties to participate in the 
case. Clearly, an applicant that files a 
request to participate early in the course 
of the proceedings is likely to be more 
easily accommodated than one that files 
late. Similarly, an applicant that has a 
direct financial interest in the outcome 
of the case has a stronger basis for 
participation than m ost However, the 
circumstances of the particular case, 
viewed in the context of the ALJ’s 
responsibilities under § 81.5, are the best 
guide for determinations in this area.

Section 81.9 Location o f Proceedings

Comment' Several commenters 
objected to the justification required 
under the proposed regulation to hold 
proceedings outside the Washington,
DC. metropolitan area.

Response: The regulation has been 
amended to incorporate a standard 
taken from the APA under which the 
ALJ’s decision on the location of 
proceedings turns on the convenience 
and necessity of the parties and their 
representatives.

Section 81.12 Filing Requirements

Comment: One commenter objected to 
the requirement that a party file material 
and serve a copy of the material on the 
other party “simultaneously.”

Response: The regulation has been 
amended to provide for service of the 
filed material on the other party on the 
filing date. Conforming changes have 
also been made in other sections of the 
regulations that require service of filed 
material on the other party. In addition, 
a new paragraph (c) has been added to 
require that filings be accompanied by a 
statement certifying the date of filing 
and service on the other party.

Section 81.13 Mediation

Comment: One commenter suggested 
that this section of the regulations 
incorporate the standards governing the 
measure of recovery in hearings for 
recovery of funds. Another suggested 
the parties themselves, in addition to the 
ALJ, be permitted to select the mediator. 
A third expressed strong support for 
mediation and other alternative means 
of dispute resolution and suggested 
several provisions to encourage the use 
of the mediation process, including 
automatic notice of the availability of 
mediation, ALJ authority to compel a 
party’s attendance at mediation, 
authority of the parties to vary

procedural rules, and confidentiality of 
communications made during mediation.

Response: The regulation has been 
amended to clarify that the Office of 
Administrative Law Judges, not the ALJ 
himself or herself, arranges for a 
mediator if the parties to a case agree to 
mediation. The Secretary considers the 
selection of an independent mediator 
acceptable to both parties to be a 
responsibility of the Department 
Changes in the regulation are 
unnecessary to accommodate some of 
the commenters’ suggestions. The 
standards on measure of recovery must 
be applied in a notice of a disallowance 
decision and at every subsequent stage 
of the proceedings, including any 
settlement reached as a result of 
mediation. Recipients of disallowance 
decisions are automatically notified of 
their right to request voluntary 
mediation under § 81.24(c)(2). Provisions 
on the confidentiality of 
communications made during mediation 
are found in § 81.13(e). Other suggested 
changes were either unnecessary under 
the regulation as written or inconsistent 
with the voluntary nature of mediation 
under section 451(h) of GEPA.

Section 81.15 Evidence
Comment: One commenter suggested 

deleting the requirement that evidence 
accepted by the ALJ be material. Two 
others objected to the exclusion of 
“unduly repetitious” evidence.

Response: No change has been made. 
The exclusion of irrelevant, immaterial, 
and unduly repetitious evidence is 
contemplated by 5 U.S.C. 556(d). The 
application of these standards is 
properly reserved to the sound 
discretion of the ALJ.
Section 81.16 Discovery

Comment: Three commenters 
suggested that the regulation require the 
Department to make available for 
examination and copying by the 
recipient the audit work papers that 
relate to a disallowance decision. 
Another commenter suggested adding 
procedures for the ALJ’s review of 
privileged material and authorizing the 
ALJ to impose sanctions for failure to 
comply with an order to disclose that 
material.

Response: The regulation has been 
amended to clarify the statutory 
authority of an ALJ to compel a party to 
produce relevant documents. Adopting 
the approach of Rule 34 of the Federal 
Rules of Civil Procedure, the regulation 
provides that an ALJ may order a party 
to make those documents available for 
inspection and copying by the party 
making the request. Pursuant to the 
policy in favor of voluntary disclosure of

relevant documents and information 
stated in paragraph (a) of the regulation, 
the Department currently makes audit 
work papers in its possession available 
for recipients to examine and copy.

Procedures for the review of 
privileged material are, under these 
regulations, reserved to the ALJ’s 
discretion. If a party fails to comply with 
an ALJ’s subpoena requiring the 
production of documents, section 451(g) 
of GEPA authorizes the ALJ to apply to 
the appropriate court of the United 
States for its enforcement.
Section 81.17 Privileges

Comment: Three commenters 
suggested deleting this regulation on the 
grounds that it duplicates a provision in 
the preceding section or that it is 
unnecessary. Another co mmenter 
suggested adding provisions on how a 
legal privilege may be asserted.

Response: No change has been made. 
The Secretary believes that die 
regulation as written serves a useful 
purpose in describing how the law on 
privileges should be interpreted. The 
regulation adopts the approach of Rule 
501 of the Federal Rules of Evidence.

Section 81.22 Proportionality

Comment: One commenter suggested 
that provisions relating to the recovery 
of funds in proportion to harm caused to 
a Federal interest be deleted from the 
regulations, since they restate the 
statute. Another suggested that the 
regulation restrict consideration of the 
proportionality issue to the ALJ alone. 
Several commenters suggested that the 
hypothetical examples of how the 
standards for proportionality apply be 
deleted from die test of the regulations; 
some suggested including the examples 
in nonregulatory guidance. Some 
commenters objected to certain 
examples, generally on the grounds that 
the hypothetical fact patterns 
inaccurately described actual cases or 
that the amount of the recovery was too 
high.

Response: No change has been made 
in paragraph (a) of the regulation, which 
states the standards for proportionality. 
These standards govern an important 
part of the Department’s enforcement 
procedures, and their retention in this 
section promotes a better understanding 
of the references to proportionality 
elsewhere in the regulations.

The suggested limitation on who may 
consider the proportionality issue has 
not been adopted. The statute 
contemplates that the standards for 
proportionality are an element of the 
administrative enforcement process 
from the recommendation that funds be



Federal Register /  Vol. 54, No. 88 /  Friday, M ay 5, 1989 /  Rules and Regulations 19521

recovered through the Secretary’s 
review of an ALJ’s initial decision. The 
auditor who recommends that funds be 
recovered, the program official who 
reviews that recommendation, the 
parties to any mediation or settlement 
negotiations, the AL) who reviews a 
disallowance decision, and the 
Secretary in his review of the ALJ’s 
initial decision must take the standards 
for proportionality into account in 
performing their functions. Moreover, 
limiting consideration of proportionality 
to ALJs would be contrary to reason. 
Program officials would be unable to 
apply porportionality in determining the 
amount of disallowances, and recipients 
would be forced to appeal the resulting 
decisions to bring the concept into play. 
The precedents developed by ALJs in 
these cases would be virtually useless 
because program officials would not be 
able to apply them.

The examples that illustrate how the 
standards for proportionality apply have 
been removed from paragraph (b) of the 
regulation and placed in an appendix to 
the regulations. These examples 
represent the Secretary’s interpretation 
of the statutory provisions on 
proportionality in hypothetical cases. 
Their purpose is to promote predictable, 
consistent, and equitable results in the 
enforcement of grant conditions. To the 
extent that the hypothetical cases 
illustrate principles that apply to actual 
misexpenditures of funds, die 
Department will apply those principles. 
Some of the examples have been 
amended in response to comments 
recieved, as follows:

• Example #5. Several commenters 
suggested that the example in the 
proposed regulations was inconsistent 
with the holding in California v.
Bennett, 849 F.2d 1227 (9th Cir. 1988), a 
case involving the allowability of 
certain field trips under Tide I of the 
Elementary and Secondary Education 
Act. The example did not address 
whether field trips are an authorized 
activity under Title I or any other 
Federal program, but was intended to 
illustrate only the appropriate measure 
of recovery if eligible beneficiaries 
receive unauthorized services. To clarify 
the illustration, the unauthorized 
activities in the example have been 
changed to the provision of health 
services that tire available to all 
children in the LEA.

• Example #9. Two commenters 
stated that the recovery of the entire 
grant in the circumstances described in 
the last sentence of this example was 
excessive. That sentence has been 
amended to clarify that the hypothetical 
statute in question is unambiguous and

inflexible in its terms. In such a case, the 
remedy for a seemingly excessive 
recovery of funds lies in the legislative 
process.

• Example #10. Some commenters 
criticized this example on grounds 
relating to the nature of current drug 
education programs. The example was 
intended to illustrate not the application 
of a particular program requirement, but 
rather the appropriate measure of 
recovery where a requirement had been 
violated. The example has been 
amended to clarify this point.

• Example #12. Some commenters 
criticized the results in this example and 
in Example #13 of the proposed 
regulations as too harsh. As a result, 
Example #12 has been amplified to 
illustrate more clearly how the 
recipient’s violations of planning and 
application requirements harmed 
important and indentifiable Federal 
interests associated with the program 
under which the grant was received, as 
provided in § 81.22(a). The other 
example in the proposed regulations 
relating to application requirements has 
been deleted as unnecessary to 
illustrate the principle in question.

Section 81.23 M itigating 
Circumstances

Comment Several commenters 
offered observations and suggestions on 
the provisions of this regulation. Two 
commenters suggested that paragraph 
(a) expressly address a case in which all 
the identified misexpenditures, not just 
some, were attributable to mitigating 
circumstances. Some objected to, or 
expressed confusion about, the 
provisions of paragraphs (b) (1) and (2), 
concerning erroneous written guidance 
for the Department, and (c) (1) and (2), 
concerning guidance requested but not 
received.

Response: No change in paragraph (a) 
is needed to ensure that any amount of a 
misexpenditure attributable to 
mitigating circumstances is not required 
to be returned to the Department; this 
proposition is addressed in § 81.21(b). 
However, the regulation has been 
amended in other respects. The 
procedures in paragraph (b), concerning 
requests for authoritative guidance, 
have been simplified. Paragraph (b) 
implements section 453(b)(2)(A) of 
GEPA, read in light of the legislative 
history of that provision. Under the 
statute, a recipient may place 
reasonable reliance upon "erroneous 
written guidance provided by the 
Department.” GEPA, § 453(b)(2)(A). The 
Conference Committee report explains 
this provision as follows:

"Written guidance” is intended to mean 
written guidance issued at the Office of 
Director level o[r] above, addressing, a 
specific request from a local or State 
educational agency regarding a policy, 
interpretation, or question pursuant to a 
Federal law, implementing regulations, or 
non-binding guidance issued by the 
Secretary. It is not intended to encompass 
telephone conversations, informal 
discussions at conferences, informational 
handouts provided at meetings with 
Department of Education staff, or written 
communication below the Office of Director 
level, unless such communication meets the 
requirements of section 453(b)(2)(B).

S. REP. NO. 100-222,100th Cong., 1st Sess. 
392 (1987).

The quoted legislative history is 
reflected in paragraph (b) (1) and (2) of 
the regulation. As amended, this 
paragraph requires that, to prove 
mitigating circumstances, the recipient 
prove, in part, that the erroneous 
guidance it relied on was provided in 
response to a specific written request 
submitted to the Department at the 
address provided by notice published in 
the Federal Register. The notice referred 
to in this provision appears elsewhere in 
this issue of the Federal Register. While 
recipients need not send requests to the 
designated address prior to the effective 
date of these regulations, they are 
invited to do so to ensure that their 
requests received appropriate attention. 
Recipients are encouraged to identify 
the programs to which their requests 
pertain by Catalog of Federal Domestic 
Assistance numbers or other specific 
information.

The procedures in paragraph (c) for 
submitting formal guidance requests 
under section 453 (b)(2)(B) and (b)(5) of 
GEPA have been simplified along 
similar lines. In response to comment, 
the requirement that a formal guidance 
request be submitted by certified mail, 
return receipt requested, has been 
deleted.

Section 81.24 N otice o f a Disallowance 
Decision

Comment: Commenters offered 
various suggestions intended to ensure 
that a recipient of a notice of a 
disallowance decision is fairly apprised 
of the legal and factual basis of the 
decision. The thrust of the suggestions 
was that the regulation should specify 
the contents of the notice in greater 
detail to facilitate the recipient’s 
response.

Response: The regulation has been 
amended in several respects. Paragraph 
(b)(1) incorporates one commenter’s 
suggestion to require that a notice of a 
disallowance decision "state” a prima 
facie case. Paragraph (b)(2) has been
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amended to provide that, if the notice 
relies on facts in another document— 
such as an audit report or a monitoring 
report—the document must be identified 
in the notice and available to the 
recipient. Paragraph (b)(3) has been 
amended to set out the elements of a 
prima facie case where a recipient failed 
to maintain records or failed to allow 
access to records.
Section 81.27 Application fo r Review  
o f a Disallowance Decision

Comment: One commenter suggested 
challenges in the regulation to allow 
changes to the sufficiency of a notice of 
a disallowance decision and to permit 
amendments to applications for review 
if new issues are later raised. Another 
commenter suggested that the regulation 
require that recipients be permitted the 
opportunity to amend any inadequate 
application.

Response: The language of the 
regulation as written permits a recipient 
to challenge the sufficiency of a prima 
facie case for the recovery of funds, and 
the regulation has therefore not been 
changed to provide expressly for such a 
challenge. If the ALJ to whom the case is 
assigned sustains a challenge to a prima 
facie case, the notice of a disallowance 
decision is returned to the official who 
issued it. Section 81.28(b)(1). If that 
official then modifies and reissues the 
notice, the recipient’s ability to raise 
issues relating to the merits of the 
modification is fully preserved. The 
modified notice is, in effect, a new 
notice of a disallowance decision, and 
the recipient may file a new application 
for review raising any issues it chooses.

Paragraph (d) of the regulation has 
been amended to clarify the 
circumstances in which the ALJ may 
permit a recipient to supplement or 
amend its application with respect to 
issues that were timely raised. So long 
as the application substantially 
complies with the requirements in 
paragraph (c) for the contents of an 
application, die ALJ may permit such 
supplements or amendments as a fair, 
expeditious, and economical resolution 
of the case requires. The Secretary 
believes this approach is consistent with 
basic fairness and permissible under 
section 452(b)(1) of GEPA, which 
requires that an application for review

be submitted not later than 30 days after 
the recipient’s receipt of a notice of a 
disallowance decision.

In addition to the amendments 
described above, the regulation has 
been amended to require that an 
application for review contain a 
statement certifying the date the 
recipient received die notice of a 
disallowance decision and to require the 
Departmental official who made the 
decision to provide the ALJ with 

Supporting documents identified in the 
notice as soon as the application for 
review is filed.
Section 81.28 Consideration o f an 
Application fo r Review

Comment: One commenter suggested 
limiting an authorized Departmental 
official to two opportunities to state a 
prima facie case for the recovery of 
funds. Two commenters offered 
suggestions relating to the opportunity 
of a recipient to correct deficiencies in 
an application for review.

Response: No change has been made. 
A Departmental official’s opportunity to 
state a claim for the recovery of 
misspent or unaccounted-for funds is 
limited by the statute of limitations at 
section 452(k) of GEPA, which, under 
these regulations, runs until a prima 
facie case is stated. However, the period 
for issuing disallowance decisions to 
ensure that grant funds are spent in 
accordance with the law is not 
otherwise limited by the statute. A 
recipient’s opportunity to supplement or 
amend an application for review is 
addressed in the response under § 81.27 
above.
Section 81.29 Submission o f Evidence

Comment: One commenter suggested 
that paragraph (a) be amended to clarify 
that the 90-day period for the 
submission of evidence runs from the 
OALJ’s receipt of an "acceptable” 
application for review.

Response: The suggestion has been 
adopted in amended regulatory 
language.

Section 81.30 Burden o f Proof
Comment: Several commenters 

suggested that a recipient’s obligation to 
account for funds, as stated in 
paragraph (a) of the proposed

regulation, be rephrased by deleting the 
word "fully.” One commenter objected 
to the phraseology of paragraphs (b) and
(d) of the proposed regulation as placing 
an unfair burden on recipients.

Response: The reference to a 
recipient’8 obligation to account 
properly for funds has been revised to 
follow the language of section 452(a)(1) 
of GEPA. In addition, the regulation has 
been reorganized to enumerate 
separately each of the elements as to 
which a recipient, in a particular case, 
has the burden of proof in the review of 
a disallowance decision.
Section 81.32 Petition fo r Review o f an 
In itia l Decision

Comment Commenters objected to 
certain provisions of the proposed 
regulation relating to the time and 
manner of filing a petition for review 
and serving a copy of the petition on the 
other party. One commenter asked for a 
clarification of the reference to reasons 
for affirming an initial decision, 
contained in paragraph (d)(2) of the 
regulation.

Response: The provisions on filing 
and service have been amended in two 
respects. A party may use "overnight or 
express mail," and it must serve filed 
materials on the other party "on the 
filing date.”

The reference in paragraph (d)(2) to a 
statement of reasons for affirming an 
initial decision has been retained. The 
regulations are structured to permit a 
party to submit a petition for review and 
affirmance of an initial decision. The 
statute allows a petition for review to be 
filed as late as 30 days after receipt of 
the initial decision, and it provides that 
the initial decision becomes final 30 
days later unless the Secretary has ruled 
otherwise. Without the opportunity to 
file a petition in support of the initial 
decision, the party that favored 
affirmance would be required to wait for 
the other party to file its petition for 
review in opposition to the decision. To 
permit the best possible advocacy 
within the statutory timeframe, a 
provision for a peitition in support of the 
initial decision has therefore been 
adopted.
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