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United States sources, to certify that 
they have satisfied all U.S. income tax 
obligations. The data is used by 1RS to 
certify that departing aliens have 
complied with U.S. income tax laws. 

Respondents: Individuals or households 
Estimated Number o f Respondents: 

20,540
Estimated Burden Hours Per Response/ 

Recordkeeping:
Recordkeeping: 7 minutes 
Learning about the law of the form: 2 

minutes
Preparing the form: 32 minutes 
Copying, assembling, and sending the 

form to 1RS: 14 minutes 
Frequency o f Response: On occasion 
Estimated Total Recordkeeping/ 

Reporting Burden: 18,691 hours
OMB Number: 1545-0714 
Form Number: 8027 and 8027-T 
Type o f Review: Extension 
Title: Employer’s Annual Information 

Return of Tip Income and Allocated 
Tips; Transmittal of Employer’s 
Annual Information Return of Tip 
Income and Allocated Tip 

Description: To help 1RS in its 
examination of returns filed by tipped 
employees, large food or beverage 
establishments are required to report 
annually information concerning food 
or beverage operations receipts, tips 
reported by employees, and in certain 
cases, the employer must allocate tips 
to certain employees.

Respondents: Individuals or households, 
State or local governments,
Businesses or other for-profit, Non
profit institutions

Estimated Number o f Respondents: 
52,050

Estimated Burden Hours Per Response/ 
Recordkeeping:

8027 8027-T

Recordkeeping................... .. 5 hrs. 16 
mins.

43 mins.

Learning about the law 
of the form.

35 mins.....

Preparing and sending 43 mins.... ... 1 hr. 36
the form to IRS. mins.

Frequency o f Response: Annually 
Estimated Total Recordkeeping/ 

Reporting Burden: 328,865 hours 
Clearance O fficer: Garrick Shear (202) 

535-4297, Internal Revenue Service, 
Room 5571,1111 Constitution Avenue, 
NW., Washington, DC 20224.

OMB Reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 
20503.

Lois K. Holland,
Departmental Reports, M anagement Officer. 
[FR Doc. 89-12046 Filed 5-18-89; 8:45 am] 
BILLING CODE 4810-25-M

DEPARTMENT OF VETERANS 
AFFAIRS

Information Collection Under OMB 
Review

AGENCY: Department of Veterans 
Affairs.
a c t i o n : Notice.

The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The agency 
responsible for sponsoring the 
information collection; (2) the title of the 
information collection; (3) the 
Department form number(s), if 
applicable; (4) a description of the need 
and its use; (5) frequency of the 
information collection, if applicable; (6) 
who will be required or asked to 
respond; (7) an estimate of the number 
of responses; (8) an estimate of the total 
number of hours needed to complete the 
information collection; and (9) an 
indication of whether section 3504(h) of 
Public Law 96-511 applies.
ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from John 
Tumër, Veterans Benefits 
Administration (203C), Department of 
Veterans Affairs, 810 Vermont Avenue, 
NW., Washington, DC 20420 (202) 233- 
2744.

Comments and questions about the 
items on the list should be directed to 
VA’s OMB Desk Officer, Joseph Lackey, 
Office of Management and Budget, 726 
Jackson Place, NW., Washington, DC 
20503, (202) 395-7316. 
d a t e s : Comments on the information 
collection should be directed to the 
OMB Desk Officer within 30 days of this 
notice.

Dated: May 8,1989.
By direction of the Secretary.

F ran k  E. Lalley ,
Director, O ffice o f Information M anagement
and Statistics.

Extension
1. Veterans Benefits Administration
2. Statement of Person Claiming to Have 

Stood in Relation of Parent
3. VA Form 21-524
4. This form is used to gather 

information about the relationship of 
the claimant to the veteran in claims 
for Parents Dependency and 
Indemnity Compensation.

5. On occasion.
6. Individuals or households.
7. 2,000 responses.
8. 2 hours.
9. Not applicable.

Extension
1. Veterans Benefits Administration
2. Request for Identifying Information 

Re: Veteran’s Loan Records
3. VA Form Letter 26-626
4. This form letter is used to notify a 

correspondent that additional 
information is needed in order to 
identify and associate their previous 
correspondence with the correct 
veteran’s loan application or records.

5. On occasion.
6. Individual or households.
7. 2,400 responses.
8. Vi 2 hour.
9. Not applicable.

Extension
1. Veterans Benefits Administration
2. Compliance Report of Proprietary 

Institutions
3. VA Form 27-4274
4. This form is needed to collect 

statistical information from 
propreitary schools which receive 
Federal assistance from the DVA and 
ED, to determine compliance with 
applicable civil rights statutes and 
regulations.

5. On occasion.
6. Non-profit institutions/small 

businesses or organizations.
7. 295 responses.
8 .1  hour.
9. Not applicable.
[FR Doc. 89-11987 Filed 5-18-89; 8:45 amj
BILUNG CODE 8320-01-M
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Sunshine Act Meetings Federal Register
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Friday, May 19, 1989

This section of the FED ERA L R EG ISTER  
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L  94-409) 5 U.S.C. 552b(e)(3).

F E D E R A L  D E P O S I T  IN S U R A N C E  

C O R P O R A T I O N

Agency Meeting
Pursuant to the provisions of the 

“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 9:33 a.m. on Monday, May 15,1989, 
the Board of Directors of the Federal 
Deposit Insurance Corporation met in 
closed session, by telephone conference 
call, to consider a matter relating to the 
Corporation’s assistance agreement 
pursuant to section 13(c) of the Federal 
Deposit Insurance Act with an insured 
bank.

In calling the meeting, the Board 
determined, on motion of director C.C. 
Hope, Jr. (Appointive), seconded by 
Director Robert L. Clarke (Comptroller 
of the Currency), concurred in by 
Chairman L. William Seidman, that 
Corporation business required its 
consideration of the matter on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matter 
in a meeting open to public observation; 
and that the matter could be considered 
in a closed meeting by authority of 
subsections (c)(4), (c)(8), (c)(9)(A)(i),
(c)(9)(A)(ii), and (c)(9)(B) of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b (c)(4), (c)(8), (c){9)(A){i),
(c)(9)(A)(ii), and (c)(9)(B)).

Dated: May 16,1989.

Federal Deposit Insurance Corporation. 
Robert E. Feldman,
Deputy Executive Secretary.
[FR Doc. 89-12149 Filed 5-17-89; 11:01 am] 
BILLING CODE $714-01-M

F E D E R A L  D E P O S I T  IN S U R A N C E  

C O R P O R A T I O N

Notice of Changes in Subject Matter of 
Agency Meeting

Pursuant to the provisions of 
subsection (e)(2) of the “Government in 
the Sunshine Act” (5 U.S.C. 552b(e)(2)), 
notice is hereby given that at its closed 
meeting held at 10:30 a.m. on Tuesday, 
May 16,1989, the Corporation’s Board of 
Directors determined, on motion of 
Chairman L. William Seidman, 
seconded by Director C.C. Hope, Jr. 
(Appointive), concurred in by Director 
Robert L. Clarke (Comptroller of the 
Currency), that Corporation business 
required the withdrawal from the 
agenda for consideration at the meeting, 
on less than seven days’ notice to the 
public, of the following matters:

Application of West Alabama Bank & 
Trust, Reform, Alabama, for consent to 
purchase certain assets of and assume the 
liability to pay the deposits made in First 
State Bank of Carrollton, Alabama, 
Carrollton, Alabama, and for consent to 
establish the sole office of First State Bank of 
Carrollton, Alabama as a branch of West 
Alabama Bank & Trust

Application of Westcoast Thrift and Loan 
Company, a proposed new industrial bank to 
be located at 299 West Hillcrest Drive, Suite 
100, Thousand Oaks, California, for Federal 
deposit insurance.

The Board further determined, by the 
same majority vote, that Corporation 
business required the addition to the 
agenda for consideration at the meeting, 
on less than seven days’ notice to the

public, of matters relating to certain of 
the Corporation’s assistance agreements 
pursuant to section 13(c) of the Federal 
Deposit Insurance A ct

The Board also determined, by the 
same majority vote, that no earlier 
notice of the changes in the subject 
matter of the meeting was practicable; 
that the public interest did not require 
consideration of the matters added to 
the agenda in a meeting open to public 
observation; and that the matters added 
to the agenda could be considered in a 
closed meeting by authority of 
subsections (c)(2), (c)(4) (c)(8),
(c)(9)(A)(i), (c)(9)(A)(ii), and (c)(9)(B) of 
the Government in the Sunshine Act” (5 
U.S.C. 552b(c)(2), (c)(4), (c)(8),
(c)(9j(A)(i), (c)(9)(A)(u), and (c)(9)(B)).

Dated: May 18,1989.
Federal Deposit Insurance Corporation 
Robert E. Feldman,
Deputy Executive Secretary.
[FR Doc. 89-12209 Filed 5-17-89; 1:06 pm] 
BILUNG CODE 6714-01-M

F E D E R A L  M A R I T I M E  C O M M I S S I O N  

T I M E  A N D  D A T E :  10:00 a.m., May 25,1989. 
P L A C E :  Hearing Room One—1100 L 
Street, NW., Washington, DC 20573-
0001.
S T A T U S :  Closed.
M A T T E R S  T O  B E  C O N S I D E R E D :

1. Review of Laws, Regulations and 
Policies of Taiwan Affecting Shipping in the 
United States/Taiwan Trade.

C O N T A C T  P E R S O N  F O R  M O R E  

I N F O R M A T I O N :  Joseph C. Polking, 
Secretary, (202) 523-5725.
Joseph C. Polking,
Secretary.
[FR Doc. 89-12255 Filed 5-17-89; 4:03 pm]
BILUNG CODE 6730-01-M
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Corrections

This section of the FED ERA L R EGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A-588-019]

Cyanuric Acid and Its Chlorinated 
Derivatives From Japan; Preliminary 
Results of Antidumping Administrative 
Reviews and Tentative Determination 
To  Revoke in Part

Correction

In notice document 88-26867 beginning 
on page 46896 in the issue of Monday, 
November 21,1988, make the following 
correction:

On page 46897, the table was 
inaccurate and should appear as 
follows:

ManufacturerEx-
porter Product Time Period

Margin
(Per
cent)

Nissan Chemical Dichloro 4/85 -3/87..... 0
Industries, Ltd.1. Isocyanur-

ates.
Trichloro 4/85-3/87...... 0

Isocyanurie 
Acid.

Shikoku Chemicals Cyanuric 4/85-3/86...... 2.58
Corporation. Acid.

4/86-3/87...... 11.77
Dichloro 4/85-3/86...... 0.01

Isocyanur-
ates.

4/86-3/87...... 0.01
Trichloro 4/85-3/86...... 0.09

tsocyánuriC
Acid.

4/86-3/87...... 0.08

'the order on cyanuric acid excludes sales produced by 
Nissan

BILLING CODE 1505-01-0

DEPARTMENT OF DEFENSE 

Office of the Secretary 

32 CFR Part 169 

[DoD Directive 4100.15]

Commercial Activities Program

Correction

In rule document 89-7769 beginning on 
page 13373 in the issue of Monday, April
3,1989, make the following correction:

On page 13375, in the second column, 
in § 169.4(e), in the seventh line, 
“facilities” should read “facilitate”.
BILLING CODE 1505-01-D

DEPARTMENT OF EDUCATION 

34 CFR Part 81

General Education Provisions Act; 
Enforcement

Correction

In rule document 89-10874 beginning 
on page 19512 in the issue of Friday, 
May 5,1989, make the following 
corrections:

1. On page 19512, in the third column, 
under S U B P A R T  B - H E A R I N G S  F O R  

r e c o v e r y  f u n d s , in the fifth line, insert 
“a” between "o f ’ and "disallowance”.

§ 81.32 [Corrected]
2. On page 19517, in the second 

column, in § 81.32(d)(2), in the last line, 
“side" should read “aside”.

§31.33 [Corrected]
3. On the same page, in the third 

column, in § 81.33, in the authority 
citation, in the last line, "12321e3(a)(l)” 
should read “1221e-3(a)(l)”.

4. On page 19520, in the 3rd column, 
under Section 81.22 Proportionality, in 
the 1st paragraph, in the 12th line, “test” 
should read “text”.

5. On page 19521, in the second 
column, Example #12, in the ninth line, 
"identifiable” was misspelled.

6. On the same page, in the same 
column, in the Comment paragraph, in 
the 12th line, “for” should read "from”.

7. On page 19522, in the first column,

Federal Register 

Voi. 54, No. 96 

Friday, May 19, 1989

in the Comment paragraph, in the 
second line, “challenges” should read 
“changes”.

8. On the same page, in the same 
column, in the same paragraph, in the 
third line, "changes” should read 
“challenges”.

Note: For a Department of Education 
correction to the document cited in this 
correction, see the rules section of this issue.

BILLING CODE 1505-01-D

DEPARTMENT OF EDUCATION

Office of Intergovernmental and 
Interagency Affairs

Procedure for Requesting 
Authoritative Guidance Under Part E of 
the General Education Provisions Act

Correction

In notice document 89-10875 
appearing on page 19523 in the issue of 
Friday, May 5,1989, make the following 
correction:

In the second column, in the list of 
officials, in the second line, insert a 
comma between "Management” and 
“Comptroller”.
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

National Institutes of Health

National Institute of Neurological 
Disorders and Stroke; Meeting

Correction

In notice document 89-10811 
appearing on page 19464 in the issue of 
Friday, May 5,1989, make the following 
corrections:

1. In the second column, remove lines 
30 through 54.

2. In the third column, the 11th through 
14th lines should read as follows:

"Closed: June 22,8:30 a.m.—recess; 
June 23,8 a.m.—recess; June 24, 8 a.m.— 
adjournment”
BILLING CODE 1505-01-D
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DEPARTMENT OF TRANSPORTATION

National Highway Traffice Safety 
Administration

49 CFR Parts 564 and 571

[Docket No. 85-15; Notice 7]

Federal Motor Vehicle Safety 
Standards; Lamps, Reflective Devices 
and Associated Equipment; 
Replaceable Light Source Dimensional 
Information

Correction

In proposed rule document 89-10443 
beginning on page 20084 in the issue of 
Tuesday, May 9,1989, in the heading, 
the notice number was incorrect and 
should appear as set forth above.
BILUNG CODE 1505-01-D
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Part II

Department of 
Education
34 CFR Part 75 et al.
Chapter 1 Program in Local Educational 
Agencies; Final Regulations
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DEPARTMENT OF EDUCATION

34 CFR Parts 75,76,77,78,200, and 
204

Chapter 1 Program in Local 
Educational Agencies

a g e n c y :  Department of Education. 
A C T I O N :  Final Regulations.

s u m m a r y :  The U.S. Secretary o f 
Education (Secretary) issues final 
regulations implementing Part A of 
Chapter 1 of Title I of the Elementary 
and Secondary Education Act of 1965, as 
amended, which provides financial 
assistance through State educational 
agencies (SEAs) to local educational 
agencies (LEAs) to meet the special 
educational needs of educationally 
deprived children in school attendance 
areas with high concentrations of 
children from low-income families and 
of children in local institutions for 
neglected or delinquent children. Part A 
also provides assistance to the U.S. 
Secretary of the Interior to meet the 
special educational needs of 
educationally deprived Indian children. 
In implementing Part A of Chapter 1, the 
Secretary makes applicable appropriate 
portions of the Education Department 
General Administrative Regulations 
(EDGAR). Accordingly, the Secretary 
makes changes to 34 CFR Part 76 (State- 
Administered Programs) and Part 78 
(Education Appeal Board). The 
Secretary also amends Part 76 and 34 
CFR Part 75 (Direct Grant Programs). 
Finally, the Secretary removes 34 CFR 
Part 204 because it is no longer needed. 
E F F E C T I V E  D A T E S :  These regulations 
take effect either 45 days after 
publication in the Federal Register or 
later if the Congress takes certain 
adjournments, with the exception of 
§§ 200.20, 200.30, 200.35 through 200.38, 
200.43, 200.57, 200.82 through 200.84, and 
200.87. Sections 200.20, 200.30, 200.35 
through 200.38, 200.43, 200.57, 200.82 
through 200.84, and 200.87 will become 
effective after the information collection 
requirements contained in those 
sections have been submitted by the 
Department of Education and approved 
by the Office of Management and 
Budget under the Paperwork Reduction 
Act of 1980. The statutory provisions 
that these regulatory sections 
implement, however, are effective by 
their own terms. If you want to know the 
effective date of these regulations, call 
or write the Department of Education 
contact person. A document announcing 
the effective date will be published in 
the Federal Register.
F O R  F U R T H E R  I N F O R M A T I O N  C O N T A C T :

Mr. James R. Ogura, Chief, Program

Policy Branch, U.S. Department of 
Education, 400 Maryland Avenue, SW. 
(Room 2043), Washington, DC 20202- 
6132. Telephone: (202) 732-4701. 
S U P P L E M E N T A R Y  I N F O R M A T I O N :  

Background
On April 28,1988, the President signed 

into law the Augustus F. Hawkins- 
Robert T. Stafford Elementary and 
Secondary School Improvement 
Amendments of 1988, Pub. jL 100-297. 
Principal themes of this new legislation 
are to promote access to quality 
education for educationally deprived 
students and excellence in education for 
the Nation as a whole. In keeping with 
these themes, Title I of the Hawkins- 
Stafford Act amends the Elementary 
and Secondary Education Act of 1965 
(ESEA) (the Act) to include a number of 
new and reauthorized Federal education 
programs. One of these programs is 
Chapter 1 of Title I of the:ESEA, which 
reauthorizes programs previously 
contained in Chapter 1 of the Education 
Consolidation arid Improvement Act of 
1981 (ECIA). Part A of Chapter 1, which 
is implemented by these final 
regulations, provides financial 
assistance through SEAs to LEAs to 
meet die special educational needs of 
educationally deprived children in 
school attendance areas with high 
concentrations of children from low- 
income families and of children in local 
institutions for neglected or delinquent 
children. This assistance is to improve 
the educational opportunities of 
educationally deprived children by 
helping these children succeed in the 
regular program, attain grade-level 
proficiency, and improve achievement in 
basic and more advanced skills. Part A 
of Chapter 1 also provides financial 
assistance to the U.S. Secretary of the 
Interior to meet the special educational 
needs of educationally deprived Indian 
children.

On October 21,1988, the Secretary 
published a notice of proposed 
rulemaking (NPRM) for this program in 
the Federal Register (53 FR 41466-41492). 
The preamble to the NPRM included a 
discussion of the provisions enacted by 
the Congress to strengthen and improve 
the program. The preamble also 
included a summary of the results of the 
regional meetings and modified 
negotiated rulemaking process the 
Secretary implemented as a result of the 
requirements of section 1431(b) of the 
Act. In developing proposed regulations 
for the targeting of school attendance 
areas and students, schoolwide projects, 
parental involvement, program 
improvement, State administration, and 
national evaluation standards, the

Secretary considered the comments and 
recommendations of participants in the 
regional meetings and the modified 
negotiated rulemaking process. The 
preamble also included a summary of 
other significant changes resulting from 
reauthorization.

Major Changes from the NPRM

In response to the Secretary’s 
invitation in the NPRM, 453 letters were 
received from State and local 
educational agency officials, teachers, 
organizations, and Members of 
Congress. In general, the comments 
addressed significant issues on the 
requirements for planning, designing, 
implementing, and evaluating programs 
and projects under this part. Many 
commenters attempted to seek changes 
from a local, a State, or an interest group 
perspective. Comments clustered around 
the issues addressed in the regional 
meetings and the negotiated rulemaking 
demonstration, including issues that did 
not result in concensus by the 
negotiating group. In issues were 
complex and could not be decided 
easily. The final regulations, therefore, 
represent the Secretary’s attempt to 
balance the concerns of States, local 
school officals, and the varous interest 
groups against the statutory purposes 
for the program and the needs of the 
children to be served. The following 
sections provide a brief summary of the 
final regulations that are significantly 
different from the NPRM:

W hat Definitions A p p ly to the Chapter 1 
LE A  Program? (§ 200.6)

The Secretary received a number of 
comments concerning the proposed 
definition of “in loco parentis,” 
particularly the provision concerning the 
designation of persons to act in place of 
the parent or legal guardian. Some 
commenters believed that all persons 
standing “in loco parentis” had to be 
designated to do so by a parent or legal 
guardian; others wanted that 
designation to be in writing. Section 
200.6(c) revises the definition of “in loco 
parentis” to make clear that a person 
standing in place of parent may be 
either a person with whom a child lives 
or a person who has been designated by 
a parent or legal guardian to act in place 
of the parent or legal guardian regarding 
all aspects of the child’s education. The 
intent of this provision is to identify the 
person most responsible for the overall 
education of the child. Typically, this 
person would be the person with whom 
the child lives and need not be 
designated. However, in some instances, 
the parent or legal guardian may wish 
another person to be responsible for the
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child’s education, including the Chapter 
1 LEA Program. This person must be 
designated by the parent or legal 
guardian. However, it is not the intent of 
the regulations that the designation of a 
person “in loco parentis" be for the 
Chapter 1 LEA Program only, with the 
parent or legal guardian retaining 
parental authority in regard to the 
regular program of instruction in the 
school. The regulations do not require 
that this designation be in writing. 
Rather, the general practices of an LEA 
would govern whether the designation 
of a person standing “in loco parentis" 
must be in writing.

H ow  Does an LE A  apply for a Subgrant?
(§ 200.20)

There are three major changes 
concerning the contents of an LEA’s 
application for funds. First, the proposed 
regulations required that an LEA’s 
application include data showing that 
the LEA maintained fiscal effort in 
accordance with § 200.41. In response to 
a number of comments received,
§ 200.20(a)(7) has been revised to 
require the data only if the appropriate 
expenditure information is not already 
available to the SEA.

Second, the proposed regulations 
required that an application include an 
assurance that the LEA is in compliance 
with the comparability of services 
requirements in § 200.43(c)(l)(i) and a 
copy of the LEA’s salary schedule and 
policies required by that provision. In 
response to comments on these 
requirements, § 200.20(a)(8) has been 
revised to delete the requirement that 
the LEA’s salary schedule and policies 
be included in the application. In 
addition, the assurance concerning 
comparability of services is only 
required of those LEAs that elect to file 
a written assurance rather than 
establishing and implementing other 
measures of comparable services.

Third, the proposed regulations 
required that an application include an 
assurance that the LEA’s Chapter 1 
projects provide for the allocation of 
time and resources for coordination of 
the Chapter 1 curriculum with the 
regular instructional program. In 
response to public comment,
§ 200.20(a)(10)(i)(D) has been revised to 
clarify that the coordination is between 
Chapter 1 staff and regular staff to 
ensure that both the Chapter 1 and 
regular instructional programs meet the 
special educational needs of Chapter 1 
children.

H ow  Does an LE A  Identify and Select 
Children to Participate? (§200.31)

Section 200.31(b)(1) of the proposed 
regulations required that an LEA

conduct an annual needs assessment 
that identifies educationally deprived 
children in all eligible attendance areas, 
including educationally deprived 
children in private schools. Section 
200.31(b)(2) of the proposed regulations 
also required that the LEA identify the 
general instructional areas on which the 
program will focus. The final regulations 
have been revised to clarify that an LEA 
must identify general instructional areas 
and grade levels on which the program 
will focus on the basis of information.on 
needs gathered by identifying all 
educationally deprived children, 
including those children in private 
schools, in eligible areas. Further,
§ 200.31(b)(2) has been modified to 
indicate that instructional areas and 
grade levels served may vary among 
and within school attendance areas if 
the needs assessment data support 
differing instructional areas and grades.

W hat are the Requirements for 
Evaluating and Reporting Project 
Results? (§200.35)

The proposed regulations permitted 
an SEA to require that an LEA’s 
evaluation include an assessment of the 
effect of Chapter 1 projects on children’s 
achievement in the regular program, 
including writing, science, history, or 
other subjects. In response to public 
comment, the provision has been 
deleted from § 200.35(b). However,
§ 200.35(a)(l)(ii) has been added to 
clarify that an LEA must include in its 
evaluation a review of Chapter 1 
children’s progress in the regular 
program. The review may be based on 
teacher judgments, grades, retention 
rates, and other appropriate indicators 
of success. In adding this provision, the 
Secretary does not intend to hold the 
Chapter 1 LEA Program accountable for 
the effectiveness of the LEA’s regular 
program. However, one of the purposes 
of the Chapter 1 LEA Program, as stated 
in section 1001(b)(1) of the Act, is to help 
educationally deprived children succeed 
in the regular program of the LEA. It is 
insufficient that Chapter 1 children 
make gains in the Chapter 1 program if 
those gains do not translate into 
improved performance in the regular 
program. Without reviewing Chapter 1 
children’s progress in the regular 
program, the LEA cannot truly measure 
the effectiveness of its Chapter 1 LEA 
Program.

W hat are the Requirements for 
Schoolwide Projects? (§  200.36)

In accordance with section 
1015(c)(2)(A) of the Act, the proposed 
regulations provided that, for each 
school that has a schoolwide project 
plan approved by the SEA, and LEA

does not have to comply with any 
Chapter 1 requirements prohibiting the 
commingling of funds available under 
this part with State and local funds. The 
Secretary interprets this provision to 
mean that the LEA does not have to 
demonstrate that Chapter 1 funds 
benefit only educationally deprived 
children. In response to public comment 
and upon further review, the Secretary 
has revised § 200.36(d)(2)(i) to reflect 
this interpretation. The Secretary does 
not interpret the commingly provision in 
section 1015(c)(2)(A) to excuse an LEA 
from documenting separately that 
Chapter 1 funds have, in fact, been spent 
in a schoolwide project. Thus,
§ 200.36(c)(5) has been added to the 
final regulations to clarify that, 
notwithstanding § 200.36(d)(2), the LEA 
must keep records to document the 
expenditure of funds under this part in a 
schoolwide project. This requirement is 
necessary to determine the LEA’s 
compliance with the restrictions on 
carryover funds § 200.46 and the period 
of availability of funds under section 
412(b) of the General Education 
Provisions Act (GEPA).

W hat are an L E A ’s Responsibilities for 
Program Improvement? (§200.38)

The proposed regulations required 
that an SEA’s and LEA’s joint plan be 
developed and implemented by the 
beginning of the school year following 
the full year the LEA’s plan was in 
effect. Essentially, this provision 
allowed, at most, only three months 
during the summer to develop and 
implement the joint plan. It allowed no 
time for those LEAs on a fall-to-fall 
testing cycle. Thus, in response to 
numerous comments expressing concern 
that the timeline in the proposed 
regulations was unrealistic, particularly 
because many staff members do not 
work during the summer, the Secretary 
has revised § 200.38(b)(6)(iii) to require a 
joint plan to be developed and fully 
implemented as soon as possible, but no 
later than by the beginning of the second 
school year following the full year 
during which the LEA’s plan was in 
effect. However, the Secretary does not 
want this extension to result in 
ineffective programs continuing for 
another full year to the detriment of 
educationally deprived children. 
Therefore, if full implementation of a 
joint plan requires the maximum time 
allowed, § 200.38(b) (6)(iii)(B) requires 
the SEA and LEA to implement portions 
of the plan as soon as possible. A 
similar requirement has also been added 
to the LEA’s plan in § 2G0.38(b)(5)(ii)(B).

In addition, the Secretary has added 
two definitions in § 200.6(c) relating to
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program improvement. First, the 
Secretary has defined “aggregate 
performance” to mean student 
achievement, aggregated for a school as 
a whole, measured in accordance with 
the national evaluation standards in 
Subpart H. Concomitantly, the Secretary 
has revised § 200.38(b) (1) (ii) to indicate 
that an LEA, at a minimum, is required 
to determine the aggregate performance 
of a school in the instructional area that 
is the primary focus on the Chapter 1 
LEA Program in that school, unless the 
program addresses Wv'o or more 
instructional areas wtih relatively equal 
emphasis. In those cases, the LEA must 
determine aggregate performance in 
each area, if an LEA wishes, it may 
determine aggregate performance in all 
instructional areas included in its 
Chapter 1 program and use the results 
for determining schools in need of 
program improvement.

Second, the Secretary has defined 
“desired outcomes” and has indicated 
that, at a minimum, and LEA’s desired 
outcomes must be expressed in terms of 
aggregate performance in accordance 
with § 200.38(b)(l)(ii). The LEA may also 
establish other desired outcomes that 
are expressed in terms of indicators 
such as improved student performance 
measured by criterion-referenced tests, 
lower dropout rates, improved 
attendance, and fewer retentions in 
grade.

W hat Com parability of Services 
Requirements A p p ly to This Program? 
(§200.43)

The proposed regulations required 
that an LEA comply with the 
comparability of services requirements 
by establishing and implementing a 
districtwide salary schedule, a policy to 
ensure equivalence in staffing schools, 
and a policy to ensure equivalence in 
the provision of materials and supplies 
to schools. In addition, an SEA and LEA 
was required to establish standards to 
ensure that the policies actually resulted 
in the provision of equivalent staffing, 
materials, and supplies. In response to 
comments, the flexibility provided in the 
statute has been included in § 200.43(c). 
Specifically, an LEA has the option of 
eiher (1) filing a written assurance that it 
has established and implemented a 
districtwide salary schedule and 
policies to ensure equivalence in 
staffing, materials, and supplies or (2) 
establishing and implementing other 
measures such as a ratio of students per 
instructional staff or a ratio of 
instructional staff salary expenditures 
per student to demonstrate compliance 
with the comparability of services 
requirements. The requirement that an 
SEA or LEA establish standards to

ensure that an LEA’s policies result in 
the provision of equivalent staffing, 
materials, and supplies among schools 
has been deleted. However, § 200.43(d) 
and § 200.43(e) require an LEA to 
develop written procedures to ensure 
compliance and to maintain annual 
records documenting compliance with 
the comparability of services 
requirements. The requirement in 
§ 200.21(a)(3) of the proposed 
regulations that an SEA had to 
determine, in aproving an LEA’s 
application, that the LEA’s salary 
schedule and policies, if implemented, 
would result in compliance with the 
comparability requirements has also 
been deleted. However, the SEA is 
required under § 200.43(f)(1) to monitor 
each LEA’s compliance with the 
comparability requirements, and the 
SEA remains ultimately responsible for 
violations of those requirements.
Does a State Have A uthority to Issue 
State Regulations for the Chapter 1 LE A  
Program ? (§ 200.70)

The final regulations make a number 
of changes to the provisions concerning 
the committee of practitioners in 
§ 200.70(e). Section 1451(b) of the Act 
requires review by a State committee of 
practitioners “(bjefore publication of 
any proposed or final State rule or 
regulation.” The proposed regulations 
attempted to minimize any burden 
caused by this provision by only 
requiring review by the committee of 
practitioners before publication of either 
a proposed rule, if State law required 
issuance of proposed rules, or a final 
rule, if no proposed rule was required. 
Moreover, the proposed regulations did 
not require an SEA to convene the 
committee except after the issuance of 
an emergency rule where review prior to 
publication was not possible.

On the basis of the comments 
received and upon reconsideration, the 
Secretary has revised § 200.70(e) to 
require that a State convene the State 
committee or practitioners to review 
before publication any major proposed 
or final rule or regulation. The State 
must also ensure that any other rules or 
regulations be reviewed by the 
committee but not necessarily in a 
meeting. In addition, if a State does not 
issue rules or regulations relating to the 
Chapter 1 LEA Program but issues 
policies that the SEA and LEAs must 
follow, the State must comply with the 
consultation requirements for issuing 
rules and regulations in § 200.70(e).
W hat Complaint Procedures M ust an 
SEA Adopt? (§ 200.72)

Section 200.72 of the proposed 
regulations contained requirements

concerning complaint procedures that 
each SEA would have to adopt. Those 
regulations were developed, in part, in 
response to Congress’ suggestion in the 
Conference Report accompanying the 
Act that the Secretary “issue amended 
regulations making 34 CFR 76.780-76.783 
applicable to Chapter 1.” See H.R. Rept. 
567,100th Cong., 2d Sess. 341 (1978). 
However, subsequent to enactment of 
the Act but before the proposed Chapter 
1 regulations were published, the 
Secretary published an NPRM proposing 
changes to the Education Department 
General Administrative Regulations 
(EDGAR). See 53 FR 31580 (Aug. 18, 
1988). One of those proposed changes 
was the removal of the general 
complaint procedures in 34 CFR 76.780- 
76.782 of EDGAR and the transfer of 
those procedures to the regulations 
implementing Part B of the Education of 
the Handicapped Act, which had shown 
the greatest need for the complaint 
procedures. As a result, the Secretary 
proposed separate Chapter 1 complaint 
procedures. In response to comments on 
the EDGAR NPRM, the Secretary is 
reconsidering whether to remove the 
complaint procedures from EDGAR. 
Because this issue has not yet been 
resolved, the Secretary has decided on 
an interim basis to make the general 
complaint procedures from EDGAR 
applicable to the Chapter 1 LEA 
Program. For the convenience of SEAs, 
LEAs, and other interested parties, the 
procedures are included in § § 200.73- 
200.75. However, paragraphs (b) and (c) 
of § 76.780 are not included as the 
statutory references are no longer 
appropriate. In addition, the acronyms 
“SEA” and "LEA” replace the terms 
"State” and ’’subgrantee” to be 
consistent with the remaining 
regulations under this part. Comments 
received on the proposed Chapter 1 
complaint procedures will be given 
additional consideration in whatever 
final action the Secretary takes 
regarding the EDGAR complaint 
procedures.

H o w  Does an LE A  Evaluate Student 
Achievement? (§ 200.80)

Both the proposed regulations and 
§ 200.80(b)(2) of these final regulations 
require that an LEA report achievement 
data on either a spring-to-spring or fall- 
to-fall testing interval. In response to 
many comments received, § 200.80(b)(2) 
has been revised to allow an LEA that 
measured students on a fall-spring 
testing interval during the 1988-89 
school year to continue to do so for one 
more year (the 1989-90 school year) if 
the SEA determines that implementation 
of the annual cycle in 1989-90 would
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impose a substantial hardship on the 
LEA.

Applicability of EDGAR
In order to provide additional 

guidance and to ensure that Chapter 1 
funds are spent only for authorized 
program purposes, the Secretary 
proposed to make certain provisions of 
EDGAR applicable to programs under 
this part. Several comments were 
received on this proposal, most of which 
supported the applicability of EDGAR. 
As a result, the final regulations apply 
selected provisions of EDGAR to 
programs under this part.

In determining which provisions to 
apply, the Secretary carefully balanced 
the need for basic program 
accountability with the important 
principle of minimum Federal 
interference in State and local affairs. In 
particular, the final regulations allow 
States to use their own procedures to 
ensure accountability with respect to 
matters governed by two Office of 
Management and Budget (OMB) 
circulars: A-102 (Uniform 
Administrative Requirements for Grants 
and Cooperative Agreements to State 
and Local Governments), currently 
codified for programs of the Department 
of Education in 34 CFR Part 80; and A - 
87 (Principles for Determining Costs 
Applicable to Grants and Contracts with 
State and Local Governments) as 
amended on January 28,1981. Only if a 
State chooses not to apply its own 
procedures would the provisions in 
these circulars apply to the Chapter 1 
LEA Program.

If a State wishes to use its own 
procedures instead of the two OMB 
circulars implemented in EDGAR, the 
final regulations require that the State’s 
procedures meet three general criteria, 
set forth in § 200.5(a)(4) (i)-(iii), that are 
designed to ensure the minimal 
standards necessary for proper 
management of Chapter 1 funds. A State 
may adopt new procedures, or may use 
accountability procedures applicable to 
the use of its own funds, if those 
procedures meet the general criteria.
The State’s procedures do not have to be 
submitted to the Secretary for approval, 
but must be available for Federal 
inspection. If a State does not have its 
own written requirements implemented 
by July 1,1989, but wishes to develop 
them, the requirements in Part 80 apply 
until such time as the State’s written 
requirements are adopted. In the event a 
State’s requirements are determined to 
be insufficient, the enforcement 
provisions in Part E of GEPA apply, 
including the due process provisions in 
that part. During the transition period 
provided for in section 1491(c) of the

Act, a State may continue to comply 
with the requirements under Chapter 1 
of the ECIA.

The Secretary wishes to emphasize 
that States have complete discretion, 
subject to meeting the general criteria 
set forth in § 200.5(a)(4) (i)-(iii), to use 
their own procedures instead of the 
procedures in the two OMB circulars. 
Moreover, Circular A-102 has recently 
been revised to permit States to apply 
their own procedures to LEAs. As a 
result, even if a State chooses to adopt 
the procedures in that circular, it would 
still have considerable flexibility in 
determining the appropriate standards 
for accountability at the local level. 
Circular A-87 is currently being revised.

In addition, the final regulations make 
applicable a limited number of 
provisions in Part 76 (State- 
Administered Programs); Part 77 
(Definitions That Apply to Department 
Regulations); Part 78 (Education Appeal 
Board); and Part 81 (General Education 
Provisions Act—Enforcement). The 
Secretary believes these minimal 
requirements will help to ensure basic 
accountability without imposing undue 
burden and paperwork on SEAs and 
LEAs.

Several of the applicable provisions in 
Part 76 contain cross-references to 34 
CFR Part 74, which was superseded by 
Part 80 on October 1,1988 with respect 
to State and local governments. Under 
§ 200.5(a)(4), a State may decide to 
adopt its own written fiscal and 
administrative requirements, rather than 
following those in Part 80. The outdated 
cross-references to Part 74 (now Part 80) 
in Part 76 are not intended to make any 
provisions of Part 80 applicable to 
programs under this part that a State 
has not, on its own, decided to apply.
Procedures for Bypass

Under a number of elementary and 
secondary education programs 
reauthorized by the Hawkins-Stafford 
Act—namely, Chapters 1 and 2 of Title I 
of the ESEA, as amended, the Dwight D. 
Eisenhower Mathematics and Science 
Education Act, and Part B of the Drug- 
Free Schools and Communities Act of 
1986—the Secretary is authorized to 
waive the requirements for providing 
services to private school children and 
to implement a bypass. Rather than 
repeating the same procedures in a 
number of sets of regulations, the 
Secretary adds procedures for bypass in 
§§ 76.671-76.677 of EDGAR that apply to 
each program listed in § 76.670.
Cooperation with Audits

These regulations include two new 
sections concerning cooperation with 
audits that are added to parts 75 and 76

of EDGAR, respectively. These sections 
make clear that grantees and 
subgrantees must cooperate with the 
Secretary and the Comptroller General 
of the United States or their authorized 
representatives in the conduct of audits. 
The language in Parts 75 and 76 makes 
clear that a grantee’s or subgrantee’s 
obligation to cooperate with audits 
means not imposing unreasonable 
restrictions on access to records and 
personnel.

Removal of Part 204

Part 204, which contained general 
definitions and administrative, project, 
fiscal, and due process requirements for 
all Chapter 1 programs is removed. All 
common requirements are either in 
applicable EDGAR provisions or are 
included in the regulations implementing 
each specific Chapter 1 program, 
thereby reducing the number of 
documents with which an SEA or LEA 
must deal.

Analysis of Comments and Changes

In response to the Secretary’s 
invitation in the NPRM, 453 parties 
submitted comments on the proposed 
regulations. An analysis of the 
comments and of the Secretary’s 
responses to those comments is 
published as an appendix to these final 
regulations. Substantive issues are 
discussed under the section of the 
regulations to which they pertain. 
Technical and other minor changes and 
some suggested changes the Secretary is 
not legally authorized to make under the 
applicable statutory authority are not 
addressed.

Executive Order 12291

These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
order.

Executive Order 12606

The Secretary certifies that these 
regulations have been reviewed in 
accordance with Executive Order 12606 
and that they do not have a significant 
negative impact on family formation, 
maintenance, and general well-being. To 
the contrary, the Chapter 1 LEA Program 
supports and strengthens the family by 
containing strong parental involvement 
requirements. Specifically, an LEA must 
develop, in coordination with parents of 
participating children, programs, 
activities, and procedures to: Inform 
parents about the Chapter 1 LEA 
Program; support the efforts of parents, 
including training parents, to work with
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their children at home; train teachers 
and other staff to work effectively with 
parents; consult with parents on an 
ongoing basis; and provide opportunities 
for the full participation of parents who 
lack literacy skills or whose native 
language is not English. Funds received 
under this part may be used to support 
these activities.*

List of Subjects
34 CFR Part 200

Administrative paractice and 
procedure, Education, Education of 
disadvantaged, Elementary and 
secondary education, Grant programs— 
education, Juvenile delinquency, 
Neglected, Private schools, Reporting 
and recordkeeping requirements, State- 
administered programs.

34 CFR Parts 75, 76, 77 and 204 

Education.
Dated: May 12,1989.

Lauro F. Cavazos,
Secretary o f Education.
(Catalog of Federal Domestic Assistance 
Numbers: 84.010, Chapter 1 Program in Local 
Educational Agencies; 64.012, Chapter 1 
Program—State Administration)

The Secretary amends parts 75, 76, 77, 
78, and 204 and revises Part 200 of Title 
34 of the Code of Federal Regulations as 
follows;

1. Part 200 is revised to read as 
follows:

PART 200—-CHAPTER 1 PROGRAM IN 
LOCAL EDUCATIONAL AGENCIES

Subpart A—General
Sec.
200.1 What is the Chapter 1 Program in 

Local Educational Agencies?
200.2 Who is eligible for a grant?
200.3 Who is eligible for a subgrant?
200.4 What kind of activities may an LEA 

conduct?
200.5 What regulations apply to the Chapter 

1 LEA Program?
200.6 What definitions apply to the Chapter 

1 LEA Program?
200.7-200.9 [Reserved]

Subpart B— How Does a State Apply for 
and Receive a Grant?
200.10 What assurances must a State submit 

to receive a grant?
200.11-200.19 [Reserved]

Subpart C— How Does an LEA Apply for 
and Receive a Subgrant?
200.20 How does an LEA apply for a 

subgrant?
200.21 Under what conditions does an SEA 

approve an LEA’s application?

Allocation of Basic Grants
200.22 How does an SEA allocate funds for 

basic grants to an LEA?

200.23 How does an SEA allocate county 
aggregate amounts?

200.24 Are there exceptions to how an SEA 
allocates county aggregate amounts?

Allocation of Concentration Grants
200.25 How does an SEA allocate 

concentration grants to an LEA?

Reallocation
200.26 How does an SEA reallocate funds?
200.27-200.29 [Reserved]

Subpart D— What Project Requirements
Apply to the Chapter 1 LEA Program?
200.30 How does an LEA select school 

attendance areas to be project areas?
200.31 How does an LEA identify and select 

children to participate?
200.32 What are the size, scope, and quality 

requirements of a project?
200.33 How does an LEA allocate resources 

to project areas and schools?
200.34 How does an LEA involve parents?
200.35 What are the requirements for 

evaluating and reporting project results?
200.36 What are the requirements for 

schoolwide projects?
200.37 What are SEA’s responsibilities for 

program improvement?
200.38 What are an LEA’s responsibilities 

for program improvement?
200.39 How may personnel be assigned non- 

Chapter 1 duties?

Subpart E— What Fiscal Requirements
Apply to the Chapter 1 LEA Program?
200.40 What is the prohibition against using 

funds under this part to provide general 
aid?

200.41 What maintenance of effort 
requirements apply to this program?

200.42 Under what circumstances may an 
SEA waive the maintenance of effort 
requirement?

200.43 What comparability of services 
requirements apply to this program?

200.44 What supplement, not supplant 
requirement applies to this program?

200.45 How may an LEA exclude special 
State and local funds from comparability 
and supplement, not supplant 
determinations?

200.46 What is the maximum amount of 
funds an LEA may carry over?

200.47 What is the prohibition against 
considering payments under this part in 
determining State aid?

200.48-200.49 [Reserved.]

Subpart F— What Requirements Govern
Participation in the Chapter 1 LEA Program
of Educationally Deprived Children in 
Private Schools?

General
200.50 What are an LEA’s responsibilities 

for providing Chapter 1 services to 
children in private schools?

200.51 What are the requirements for 
consultation with private school 
officials?

200.52 What factors does an LEA use in 
determining equitable participation?

200.53 What are the requirements to ensure 
that funds do not benefit a private 
school?

200.54 What are the requirements 
concerning equipment and supplies for 
the benefit of private school children?

200.55 May funds be used for construction 
of private school facilities?

Capital Expanses
200.56 How does a State receive a payment 

for capital expenses?
200.57 How does an LEA receive a payment 

for capital expenses?
200.58 How does an LEA use payments for 

capital expenses?
200.59 [Reserved.]
Bypass
200.60 What general requirements govern 

the implementation of a bypass?
200.61-200.69 [Reserved.]
Subpart G— What Are Other State
Responsibilities for the Chapter 1 LEA
Program?

200.70 Does a State have authority to issue 
State regulations for the Chapter 1 LEA 
Program?

200.71 How may State personnel paid with 
funds available under this part be 
assigned to State programs?

200.72 What funds are available for an SEA 
to carry out its responsibilities?

Complaint Procedures of the SEA
200.73 What complaint procedures shall an 

SEA adopt?
200.74 What are the minimum complaint 

procedures?
200.75 How does an organization or 

individual file a complaint?
200.76-200.79 [Reserved.]
Subpart H— What Are the National
Evaluation Standards?

Evaluation by an LEA
200.80 How does an LEA evaluate student 

achievement?
200.81 What technical standards does an 

LEA apply in evaluating student 
achievement?

200.82 What procedures does an LEA use in 
evaluating student achievement?

200.83 What alternative procedures may an 
LEA use?

200.84 How does an LEA report the results 
of student achievement to the SEA?

Evaluation by an SEA
200.85 What technical standards does an 

SEA use in conducting its evaluation?
200.86 What requirements govern an SEA 

sampling plan?
200.87 How does an SEA aggregate LEA 

student achievement data for inclusion in 
its evaluation?

Allowable and Nonallowable Costs
200.88 For what evaluation activities may 

an LEA or SEA use funds available 
under this part?

200.89 For what evaluation activities may 
an LEA or SEA not use funds available 
under this part?

Authority: 20 U.S.C. 2701-2731, 2821-2838,
2851-2854, 2891-2901, unless otherwise noted.
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Subpart A— General

§ 200.1 What is the Chapter 1 Program in 
Local Educational Agencies?

(a) Under the Chapter 1 Program in 
Local Educational Agencies (LEAs)— 
referred to in this part as the Chapter 1 
LEA Program—the Secretary provides 
Federal financial assistance for projects 
designed to meet the special educational 
needs of—

(1) Educationally deprived children in 
LEAs;

(2) Children in local institutions for 
neglected or delinquent children, 
including children in local correctional 
institutions; and

(3) Educationally deprived Indian 
children under section 1005(d) of the 
Act.

(b) (1) The purpose of assistance under 
this part is to improve the educational 
opportunities of educationally deprived 
children by helping these children—

(1) Succeed in the regular program of 
the LEA;

(ii) Attain grade-level proficiency; and
(iii) Improve achievement in basic and 

more advanced skills.
(2) The purpose is accomplished 

through means such as supplemental 
education programs, schoolwide 
programs, and the increased 
involvement of parents in their 
children’s education.
(Authority: 20 U.S.C. 2701)

§ 200.2 Who is eligible for a grant?
The Secretary provides funds under 

the Chapter 1 LEA Program to—
(a) States, through their respective 

State educational agencies (SEAs); and
(b) The Secretary of the Interior for 

Indian children referred to in
§ 200.1(a)(3).
(Authority: 20 U.S.C. 2711-2712)

§ 200.3 Who is eligible for a subgrant?
(a) General rule. (1) Except as 

provided in paragraph (d) of this section, 
an LEA that qualifies under paragraph
(b) or (c) of this section is eligible for a 
subgrant under the chapter 1 LEA 
Program.

(2) An SEA provides two types of 
subgrants—basic grants and 
concentration grants—to qualifying 
LEAs.

(b) Basic grants. An LEA is eligible for 
a basic grant if—

(1) There are at least 10 children 
counted under section 1005(c) of the Act 
in the school district of the LEA; or

(2) Satisfactory data on a school 
district basis are not available but the 
school district served by the LEA is 
located, in whole or in part, in a county 
in which there are at least 10 children 
counted under section 1005(c) of the Act.

(c) Concentration grants. (1) An LEA 
is eligible for a concentration grant if—

(1) The LEA is eligible for a basic grant 
under paragraph (b) of this section;

(ii) The school district of the LEA is 
located, in whole or in part, in a county 
in which the number of children counted 
under section 1005(c) of the Act in the 
school districts of LEAs in the county in 
the preceding fiscal year exceeds—

(A) 6,500; or
(B) 15 percent of the total number of 

children aged 5 to 17, inclusive, in the 
school districts of LEAs in the county in 
the preceding fiscal year; and

(iii) The number of children counted 
for purposes of § 200.23 or § 200.24 in 
the preceding fiscal year in the school 
district of the LEA exceeds—

(A) 6,500; or
(B) 15 percent of the total number of 

children aged 5 to 17, inclusive in the 
school district of the LEA in the 
preceding fiscal year.

(2) An LEA that does not qualify for a 
concentration grant under paragraph
(c)(1) of this section may receive a 
concentration grant under § 200.25(b).

(d) Exception. This section does not 
apply to Guam, American Samoa, the 
Virgin Islands, the Northern Mariana 
Islands, Palau, the Federated States of 
Micronesia, the Republic of the Marshall 
Islands, and the Secretary of the 
Interior.
(Authority: 20 U.S.C. 2711-2712)

§ 200.4 What kind of activities may an LEA 
conduct?

(a) Under the Chapter 1 LEA Program, 
an LEA may conduct only projects that 
are designed to provide supplemental 
services to meet the special educational 
needs of educationally deprived 
children at the preschool, elementary, 
and secondary school levels.

(b) An LEA is encouraged to—
(1) Develop programs to assist 

participating children to improve 
achievement in basic and more 
advanced skills; and

(2) Consider year-round services and 
activities, including intensive summer 
school programs.

(c) Authorized activities to meet the 
special educational needs of 
educationally deprived children 
include—

(1) Acquisition of equipment and 
instructional materials;

(2) Acquisition of books and school 
library resources;

(3) Employment of special 
instructional personnel, school 
counselors, and other pupil services 
personnel;

(4) Employment and training of 
education aides;

(5) Payments to teachers of amounts 
in excess of regular salary schedules as 
a bonus for service in schools serving 
project areas;

(6) Training of teachers, librarians, 
other instructional and pupil services 
personnel, and, as appropriate, early 
childhood education professionals;

(7) Construction, if necessary, of 
school facilities;

(8) Parental involvement activities;
(9) Planning for and evaluation of 

Chapter 1 projects; and
(10) Other allowable activities.
(d)(1) With the approval of the SEA,

an LEA may use up to and including five 
percent of the funds the LEA receives 
under § § 200.22 through 200.26 for 
innovation projects to promote quality 
in the Chapter 1 LEA Program.

(2) Innovation projects may include 
only the following:

(i) Notwithstanding § 200.31(a), the 
continuation of services to children who 
received Chapter 1 services in any 
preceding year for a period sufficient to 
maintain progress made during the 
period of their participation in the 
program.

(11) Notwithstanding § 200.31(c)(1), the 
provision of continued services, for a 
period not to exceed two additional 
years, to children participating in a 
Chapter 1 project who are transferred to 
ineligible areas or schools as part of a 
desegregation plan.

(iii) Incentive payments to schools 
that have demonstrated significant 
progress and success in attaining the 
goals of this part.

(iv) Training of teachers paid with 
funds under this part and teachers and 
librarians paid with other funds with 
respect to the special educational needs 
of eligible children and integration of 
activities under this part into regular 
classroom programs.

(v) Programs to encourage innovative 
approaches to parental involvement or 
rewards to or expansion of exemplary 
parental involvement programs.

(vi) Encouraging the involvement of 
community and private sector resources 
(including fiscal resources) in meeting 
the needs of eligible children.

(vii) Assistance by LEAs of schools 
identified under § 200.38(b).

(3) Except as provided in paragraph
(d)(2) (i)-(ii) of this section, the 
requirements of this part apply to 
innovation projects conducted under 
this section.
(Authority: 20 U.S.C. 2721)

§ 200.5 What regulations apply to the 
Chapter 1 LEA Program?

The following regulations apply to the 
Chapter 1 LEA Program:
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(a) The Education Department 
General Administrative Regulations 
(EDGAR) as follows:

(1) 34 CFR Part 76 (State-Administered 
Programs) as follows:

(1) Subpart A (General), except for 
§ 76.3 (ED general grant regulations 
apply to these programs).

(ii) Sections 76.125 through 76.137 
(Consolidated Grant Applications for 
Insular Areas).

(iii) Section 76.401 (Disapproval of an 
application—opportunity for a hearing).

(iv) Subpart F (What Conditions Must 
Be Met by the State and Its 
Subgrantees?), except for the following 
sections:

(A) Sections 76.580-76.581 
(Coordination).

(B) Sections 76.650 through 76.662 
(Participation of Students Enrolled in 
Private Schools).

(C) Section 76.684 (Day care services).
(D) Section 76.690 (Energy 

conservation awareness).
(v) Subpart G (What Are the 

Administrative Responsibilities of the 
State and Its Subgrantees?), except for 
the following sections:

(A) Sections 76.770 through 76.772 
(State Administrative Responsibilities).

(B) Section 76.780 (A State shall adopt 
complaint procedures).

(C) Section 76.781 (Minimum 
complaint procedures).

(D) Section 76.782 (An organization or 
individual may file a complaint).

(vi) Subpart H (What Procedures Does 
the Secretary Use to Get Compliance?).

(2) 34 CFR Part 77 (Definitions that 
Apply to Department Regulations).

(3) 34 CFR Part 78 (Education Appeal 
Board).

(4) 34 CFR Part 80 (Uniform 
Administrative Requirements for Grants 
and Cooperative Agreements to State 
and Local Governments), unless a State 
formally adopts its own written fiscal 
and administrative requirements for 
expending and accounting for all funds 
received by SEAs and LEAs under this 
part. These requirements must be 
available for Federal inspection and 
must—

(i) Be sufficiently specific to ensure 
that funds received under this part are 
used in compliance with all applicable 
statutory and regulatory provisions;

(ii) Ensure that funds received under 
this part are only spent for reasonable 
and necessary costs of operating 
programs under this part; and

(iii) Ensure that funds received under 
this part are not used for general 
expenses required to carry out other 
responsibilities of State or local 
governments.

(5) 34 CFR Part 81 (General Education 
Provisions Act—Enforcement).

(b) The regulations in this Part 200. 
(Authority: 20 U.S.C. 2831(a))

§ 200.6 What definitions apply to the 
Chapter 1 LEA Program?

(a) Definitions in the Elem entary and 
Secondary Education Act. The following 
terms used in this part are defined in 
section 1471 of the Act:
Average daily attendance
Construction
County
Effective schools programs 
Elementary school 
Equipment
Free public education
Local educational agency (LEA)
More advanced skills
Parent advisory council
Project area
Pupil services
Pupil services personnel
School facilities
Secondary school
Secretary
State
State educational agency (SEA)

(b) Definitions in ED G A R . The 
following terms used in this part are 
defined in 34 CFR 77.1:
Acquisition
Application
Department
EDGAR
GEPA
Grant
Minor remodeling 
Personal property 
Private 
Project 
Public
Real property
Subgrant
Supplies

(c) O ther definitions. The following 
definitions also apply to this part:

"Act” means the Elementary and 
Secondary Education Act of 1965, as 
amended (ESEA).

“Aggregate performance” means 
educational achievement of children 
participating in programs under this 
part, aggregated for a school as a whole, 
measured in accordance with the 
national evaluation standards in 
Subpart H.

“Chapter 1” means Chapter 1 of Title I 
of the Act.

“Children” means persons—
(1) Up to age 21 who are entitled to a 

free public education through grade 12; 
or

(2) Who are of preschool age.
"Desired outcomes"—
(1) Means an LEA’s goals to improve 

the educational opportunities of 
educationally deprived children to help 
those children—

(1) Succeed in the regular educational 
program of the LEA;

(ii) Attain grade-level proficiency; and
(iii) Improve achievement in basic and 

more advanced skills;
(2) At a minimum, must be expressed 

in terms of aggregate performance in 
accordance with § 200.38(b)(l)(ii).

(3) May also be expressed in terms of 
other indicators such as—

(1) Improved student performance 
measured by criterion-referenced tests;

(ii) Lower dropout rates;
(iii) Improved attendance; and
(iv) Fewer retentions in grades.
“ECIA” means the Education

Consolidation and Improvement Act of 
1981.

“Educationally deprived children” 
means children whose educational 
attainment is below the level that is 
appropriate for children of their age.

“Fiscal year” means the Federal fiscal 
year—a period beginning on October 1 
and ending on the following September 
30—or another 12-month period 
normally used by the SEA for 
recordkeeping.

“Institution for delinquent children” 
means, as determined by the SEA, a 
public or private residential facility that 
is operated primarily for the care of 
children who have been determined to 
be delinquent or in need of supervision.

“Institution for neglected children” 
means, as determined by the SEA, a 
public or private residential facility— 
other than a foster home—that is 
operated primarily for the care of 
children who have been committed to 
the institution—or voluntarily placed in 
the institution under applicable State 
law—because of the abandonment by, 
neglect by, or death of parents.

“Parent.” (1) The term includes a legal 
guardian or other person standing in 
loco parentis.

(2) “In loco parentis” means a person 
acting in place of a parent or legal 
guardian, and may include a person 
such as a grandparent, stepparent, aunt, 
uncle, older sibling, or other person 
either—

(i) With whom a child lives; or
(ii) Who has been designated by a 

parent or legal guardian to act in .place 
of the parent or legal guardian regarding 
all aspects of the child’s education.

“Preschool children” means children 
who are—

(1) Below the age or grade level at 
which the LEA provides a free public 
education; and

(2) Of the age or grade level at which 
they can benefit from an organized 
instructional program provided in a 
school or other educational setting.
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“School attendance area.” (1) This 
term means, in relation to a particular 
public school, the geographic area in 
which the children who are normally 
served by that school reside.

(2) If a child’s school attendance area 
cannot be determined on a geographic 
basis, the child is considered to be in the 
school attendance area of the school to 
which the child is assigned or would be 
assigned if the child were not attending 
a private school or another public school 
on a voluntary basis.
(Authority: 20 U.S.C. 2831(a), 2891)

§§200.7-200.9 [Reserved]

Subpart B— How Does a State Apply 
for and Receive a Grant?

§ 200.10 What assurances must a State 
submit to receive a grant?

(a) A State that wishes to receive 
funds under this part for projects 
designed to meet the special educational 
needs of educationally deprived 
children shall submit to the Secretary, 
through its SEA, assurances that the 
SEA—

(1) Will meet the requirements in 
section 435(b) (2) and (5) of the General 
Education Provisions Act (GEPA) 
relating to fiscal control and fund 
accounting procedures;

(2) Will carry out the activities in 
§ 200.35 (evaluation) and § § 200.37- 
200.38 (school program improvement);

(3) Has on file a program improvement 
plan that meets the requirements of
§ 200.37(a); and

(4) WU1 ensure that its LEAs comply 
with all applicable statutory and 
regulatory requirements.

(b) The assurances submitted under 
paragraph (a) of this section remain in 
effect for the duration of the SEA’s 
participation in the Chapter 1 LEA 
Program.
(Authority: 20 U.S.C. 2722(a))

§§200.11-200.19 [Reserved]

Subpart C— How Does an LEA Apply 
for and Receive a Subgrant?

§ 200.20 How does an LEA apply for a 
subgrant?

(a) Contents of an application. An 
LEA may receive a subgrant under this 
part for any fiscal year if the LEA has on 
file with the SEA an application that 
contains the following:

(1) A description of the procedures to 
be used to conduct an annual 
assessment of educational needs that 
meets the requirements of § 200.31(b).

(2) A rank ordering of eligible school 
attendance areas, including the 
identification of project areas and the 
basis for the selection of each project 
area.

(3) A description of the Chapter 1 
project to be conducted, including a 
budget of proposed expenditures for 
services to public and private school 
children for the initial project year.

(4) A description of—
(i) The desired outcomes for children 

participating in the Chapter 1 project, in 
terms of basic and more advanced skills 
that all children are expected to master, 
that will be a basis for evaluating the 
project under § 200.35; and

(ii) How the LEA will measure 
substantial progress toward meeting the 
desired outcomes.

(5) A description of the services to be 
provided to—

(i) Eligible children enrolled in private 
elementary and secondary schools to 
ensure equitable participation of those 
children in accordance with § § 200.50- 
200.55; and

(ii) Children in local institutions for 
neglected or delinquent children, 
including children in local correctional 
institutions.

(6) A description of any innovation 
projects the LEA proposes to conduct.

(7) Data showing that the LEA has 
maintained fiscal effort in accordance 
with § 200.41 if those data are not 
otherwise available to the SEA.

(8) If appropriate, the assurance 
concerning comparability of services in 
§ 200.43(c)(l)(i).

(9) The assurances required under 
section 436(b) (2) and (3) of GEPA 
relating to fiscal control and fund 
accounting procedures.

(10) (i) Assurances that the LEA’s 
Chapter 1 projects—

(A) Are of sufficient size, scope, and 
quality to give reasonable promise of 
substantial progress toward meeting the 
special educational needs of the 
children being served;

(B) Are designed and implemented in 
consultation with teachers (including 
early childhood professionals, pupil 
services personnel, and librarians, if 
appropriate);

(C) Provide for parental involvement 
in accordance with § 200.34;

(D) Provide for the allocation of time 
and resources for frequent and regular 
coordination between Chapter 1 staff 
and the regular staff to ensure that both 
the Chapter 1 and regular instructional 
programs meet the special educational 
needs of children participating in 
programs under this part; and

(E) Provide maximum coordination 
between Chapter 1 services and services 
provided to address children’s 
handicapping conditions or limited 
English proficiency; and

(11) With the least possible paperwork 
and burden, additional information an

SEA finds necessary to ensure 
compliance with these assurances.

(b) Development and approval of 
application A n application must be—

(1) Developed in consultation with 
parents and teachers; and

(2) Approved by the SEA under
§ 200.21.

(c) Frequency of submission. (1) An 
LEA shall submit to the SEA an 
application prior to each project period.

(2) A project period may cover a 
period of not more than three years.

(d) Annual updating of information in  
the application. An LEA shall annually 
update its application by submitting to 
the SEA—

(1) Information on eligible school 
attendance areas and the selection of 
project areas required in paragraph
(a)(2) of this section;

(2) Data showing that the LEA has 
maintained fiscal effort in accordance 
with § 200.41 if those data are not 
otherwise available to the SEA: and

(3) A budget of proposed expenditures 
for services to public and private school 
children under this part for the project 
year.

(e) Further updating of information in  
the application. If there are substantial 
changes in the number or needs of the 
children to be served or the services to 
be provided, an LEA shall submit a 
description of the changes to the SEA.
(Authority: 20 U .S .G  2721(b), 2722{b)-(c), 
2723, 2728 (a), (c), 2838(c))

§ 200.21 Under what conditions does an 
SEA approve an LEA’s application?

(a) Standards for approval. An SEA 
shall approve an LEA’s application for a 
subgrant if—

(1) The application meets the 
requirements in § 200.20; and

(2) The SEA determines that the 
LEA—

(i) Maintained fiscal effort in 
accordance with § 200.41; or

(ii) Has modified its application to 
take into account its reduced allocation 
if the LEA failed to maintain effort.

(b) Effect of SEA approval. SEA 
approval of an application under 
paragraph (a) of this section does not 
relieve die LEA of its responsibility to 
comply with all applicable requirements.
(Authority: 20 U.S.C. 2722, 2728(a))

Allocation of Basic Grants

§ 200.22 How does an SEA allocate funds 
for basic grants to an LEA?

(a) If the Secretary determines the 
amount of funds that each LEA in a 
State is eligible to receive under section 
1005(a)(2)(A) of the Act, an SEA shall
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allocate that amount to each LEA within 
the State.

(b) If the Secretary determines county 
aggregate amounts under section 
1005(a)(2)(B) of the Act, the SEA shall 
allocate those county aggregate amounts 
to LEAs in accordance with § § 200.23-4- 
200.24.
(Authority: 20 U.S.C. 2711(a))

§ 200.23 How does an SEA allocate county 
aggregate amounts?

Except as provided in § 200.24, an 
SEA shall allocate county aggregate 
amounts to LEAs as follows:

(a) Allocations based on children in 
loca l institutions fo r neglected or 
delinquent children. (l)(i) Except as 
provided in paragraphs (a)(2), (3), and
(4) of this section the SEA shall first 
allocate to a particular LEA that portion, 
if any, of the county aggregate amount 
that is based on the total number of 
children aged 5 to 17, inclusive, in the 
LEA’s school district who resided in a 
local institution for neglected or 
delinquent children—and were not 
counted under Subpart 3 of Part D of 
Chapter 1 (programs for neglected or 
delinquent children operated by State 
agencies)—for at least 30 consecutive 
days, at least one day of which was in 
the month of October of the preceding 
fiscal year.

(ii) For the purpose of this section, the 
SEA shall consider children who are in 
local correctional institutions to be 
residing in institutions for delinquent 
children.

(2) If the SEA determines that the LEA 
is unable or unwilling to provide for the 
special educational needs of the 
children referred to in paragraph (a)(1) 
of this section, the SEA shall—

(i) Reduce the LEA’s allocation by the 
amount that is based on those children, 
including any concentration grant funds 
generated by those children; and

(ii) Assign that portion of the LEA’s 
allocation to—

(A) The SEA if the SEA assumes 
educational responsibility for those 
children; or

(B) Another State agency or LEA that 
agrees to assume educational 
responsibility for those children.

(3) If no public agency is willing to 
assume educational responsibility for 
the children referred to in paragraph
(a)(1) of this section, the SEA may not 
reallocate to any other LEA that portion 
of the LEA’s allocation that is based on 
those children.

(4) If a local institution for neglected 
or delinquent children closes and the 
children are transferred to an institution 
in the school district of another LEA, the 
SEA shall adjust the allocations of the 
two LEAs to reflect the transfer.

(b) Allocations based on the 
distribution o f children from  low-income 
fam ilies—(1) General rule, (i) After 
following the procedures in paragraph
(a) of this section, the SEA shall allocate 
the remaining county aggregate amount 
of LEAs in the county on the basis of the 
best available data on the number of 
children from low-income families in the 
school districts of those LEAs.

(ii) The SEA shall determine the 
number of children from low-income 
families in the school districts of the 
LEAs in the county by using the same 
measure of low-income throughout the 
State.

(iii) In accordance with section 
1403(a) of the Act, an LEA’s allocation 
under paragraphs (a) and (b)(l)(i) of this 
section may not be less than 85 percent 
of the allocation it received for the 
previous fiscal year.

(2) Special circumstances. The SEA 
shall adjust the allocations it makes 
under paragraph (b)(1) of this section to 
reflect the following special 
circumstances:

(i) LEAs in more than one county. If a 
school district of an LEA overlaps a 
county boundary, the SEA shall make, 
on a proportionate basis, a separate 
allocation to the LEA from the county 
aggregate amount for each county in 
which the school district of the LEA is 
located provided the aggregate number 
of children from low-income families in 
the LEA is 10 or more.

(ii) LEAs serving children from  
another LEA. If an LEA serves a 
substantial number of children within 
the same geographic area as another 
LEA, the SEA may adjust the allocations 
between the LEAs in a manner the SEA 
determines will best carry out the 
purposes of Chapter 1.

(iii) Changes in LEAs. If an LEA’s 
school district is merged or 
consolidated, or a portion of the district 
is transferred to another LEA, the SEA 
may—

(A) Adjust the allocations for the 
affected LEAs to reflect the number of 
children from low-income families for 
whom each LEA is providing a free 
public education; or

(B) Permit an LEA that has submitted 
an approved application to carry out the 
project, by itself or in cooperation with 
another LEA, during the remainder of 
the fiscal year.

(3) Minimum allocation. The SEA is 
not required to allocate to an LEA a 
basic grant of funds under this part 
generated by fewer than 10 children.
(Authority: 20 U.S.C. 2711, 2822-2823)

§ 200.24 Are there exceptions to how an 
SEA allocates county aggregate amounts?

(a) In any State in which a large 
number of LEAs overlap county 
boundaries, the SEA may apply to the 
Secretary for authority to make 
allocations directly to LEAs without 
regard to counties.

(b) If an SEA allocates directly to 
LEAs under paragraph (a) of this 
section, the SEA shall use the same 
factors contained in section 1005(c) of 
the Act to determine the LEAs’ 
allocations as the Secretary used to 
compute county aggregate amounts 
under section 1005(a)(2)(B) of the Act.

(c) An LEA dissatisfied with the 
determination by the SEA under this 
section may appeal directly to the 
Secretary for a final determination.
(Authority: 20 U.S.C. 2711)

Allocation of Concentration Grants

§ 200.25 How does an SEA allocate 
concentration grants to an LEA?

(a) General rule. (1) Except as 
provided in paragraph (b) of this section, 
an SEA shall allocate a county’s 
concentration grant funds only to 
LEAs—

(1) Whose school districts lie, in whole 
or in part, Within the country; and

(ii) That meet the eligibility criteria in 
§ 200.3(c)(1).

(2) In allocating concentration grant 
funds under paragraph (a) of this 
section, the SEA shall distribute the 
funds to each LEA that is eligible to 
receive those funds in proportion to the 
current number of children counted for 
purposes of § 200.23 or § 200.24 in the 
school district of each LEA compared to 
the current number of those children in 
the school districts of all LEAs that are 
eligible for concentration grants in the 
county.

(b) Exceptions. (l)(i) An SEA may 
reserve not more than 2 percent of the 
amount of concentration grant funds it 
receives to make direct payments to 
LEAs that meet the criteria in
§ 20p.3(c)(l) (i) and (iii) but are located 
in counties that are not eligible under 
| 200.3(c)(1)(H).

(ii) If an SEA plans to reserve 
concentration grant funds under 
paragraph (b)(l)(i) of this Section, the 
SEA, before allocating any 
concentration grant funds under 
paragraph (a) or (b) (2)-(3) of this 
section, shall—

(A) Determine which LEAs located in 
ineligible counties are eligible to receive 
concentration grant funds;

(B) Determine the appropriate amount 
to be reserved;
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(C) Proportionately reduce the amount 
available for concentration grants for 
eligible counties or LEAs to provide the 
reserved amount;

(D) Rank order the LEAs eligible for 
concentration grant funds that are 
located in ineligible counties according 
to the number or percentage of children 
counted for purposes of § 200.23 or
§ 200.24 in the preceding fiscal year in 
each LEA;

(E) Select, in rank order, those LEAs 
that the SEA plans to provide 
concentration grant funds; and

(F) Distribute the reserved funds 
among the selected LEAs in proportion 
to the current number of children 
counted for purposes of § 200.23 or
§ 200.24 in the school district of each 
LEA compared to the current number of 
those children in all the school districts 
of the selected LEAs.

(2) In a county in which no LEA meets 
the eligibility criteria in § 200.3(c)(1)(iii), 
an SEA shall—

(i) Identify those LEAs in which either 
the number or percentage of children 
counted for purposes of § 200.23 or
§ 200.24 in the preceding fiscal year 
exceeds the average number or 
percentage of those children in the 
county; and

(ii) Allocate concentration grant funds 
for the county among the LEAs 
identified in paragraph (b)(2)(i) of this 
section in proportion to the current 
number of children counted for proposes 
of § 200.23 or § 200.24 in the school 
district of each LEA compared to the 
current number of those children in all 
the school districts of those LEAs.

(3) In a State that receives a minimum 
concentration grant under section 
1006(a)(1)(B) of the Act, the SEA shall—

(i) Allocate concentration grant funds 
among LEAs in the State in accordance 
with the provisions in paragraphs (a) 
and (b) of this section; or

(ii) Without regard to the counties in 
which the LEAs are located—

(A) Identify those LEAs in which 
either the number or percentage of 
children counted for purposes of § 200.23 
or § 200.24 in the preceding fiscal year 
exceeds the average number or 
percentage of those children in the 
State; and

(B) Allocate concentration grant funds 
among the LEAs identified in paragraph
(b)(3)(ii)(A) of this section in proportion 
to the current number of children 
counted for purposes of § 200.23 or
§ 200.24 in the school district of each 
LEA compared to the current number of 
those children in all the school districts 
of all LEAs so identified.

(c) Use o f concentration grant funds.
(1) An LEA that receives concentration 
grant funds under this section shall use

those funds to carry out activities 
described in its approved project 
aplication under § 200.20.

(2) The LEA is not required to account 
for concentration grant funds separately 
from basic grant funds.
(Authority: 20 U.S.C. 2712)

Reallocation

§ 200.26 How does an SEA reallocate 
funds?

(a) An SEA shall reallocate, on a 
timely basis, excess Chapter 1 funds 
provided under § § 200.22-200.25—

(1) From an LEA that—
(1) Is not participating in the Chapter 1 

LEA Program;
(ii) Has had its allocation reduced 

because it failed to meet the 
maintenance of effort requirements in 
§ 200.41;

(iii) Has carryover funds that exceed 
the percentage limitation in § 200.46; or

(iv) Has excess funds for other 
reasons; or

(2) That the SEA has recovered after 
determining that an LEA has failed to 
spend funds received under this part in 
accordance with applicable law.

(b) (1) An SEA may reallocate excess 
Chapter 1 funds referred to in paragraph
(a) of this section only to LEAs with the 
greatest need for those funds because of 
inequities in, or mitigating hardships 
caused by, application of the allocation 
formula in section 1005 of the Act.

(2) Factors that may cause inequities 
in the formula include—

(i) An increase since the most recent 
decennial census, caused by population 
shifts or changing economic conditions, 
in the number of Children from low-' 
income families.

(ii) Caseload data used in the 
allocation formula that are not 
representative of the number of 
neglected or delinquent children in local 
institutions; and

(iii) Other circumstances in which the 
statutory formula fails to reflect 
accurately the number or percentage of 
low-income children.

(c) The SEA shall develop procedures 
for reallocating excess Chapter 1 funds 
provided under § § 200.22-200.25 that 
include the following three steps:

(1) A determination of which LEAs are 
eligible to receive additional funds as 
indicated by the presence of factors 
such as those in paragraph (b)(2) of this 
section. An LEA’s eligibility must be 
based on inequity caused by the 
allocation formula.

(2) From among the eligible LEAs, a 
determination of which LEAs have the 
greatest need for funds. The SEA may 
consider such factors as—

(1) The degree of increase in the 
number or percentage of children from 
low-income families; and

(ii) An LEA’s need for additional 
funds to provide Chapter 1 services to 
address the unmet needs of eligible 
Chapter 1 children.

{3) An establishment of timelines for 
reallocation.

(d)(1) An SEA may reallocate excess 
fmids only during the Federal fiscal year 
for which the funds were appropriated 
or during the succeeding Federal fiscal 
year.

(2) Reallocation does not extend the 
period during which the excess funds 
are available for obligation.
(A uthority : 20 U .S.C . 1225(b), 2823(b), 2832(b)) 
§§ 200.27-200.29 [Reserved]
Subpart D— What Project 
Requirements Apply to the Chapter 1 
LEA Program?
§ 200.30 How does an LEA select school 
attendance areas to be project areas?

(a) General rule. (1) Except as 
provided in paragraphs (b) and (d) of 
this section, an LEA that receives 
Chapter 1 funds under this part shall 
conduct Chapter 1 projects in school 
attendance areas that have high 
concentrations of children from low- 
income families.

(2) (i) An LEA shall identify a school 
attendance area with a high 
concentration of children from low- 
income families as an eligible school 
attendance area if—

(A) The percentage of children from 
low-income families in that school 
attendance area is at least as high as the 
percentage of children from low-income 
families in the LEA as a whole; or

(B) The number of children from low- 
income families in that school 
attendance area is at least equal to the 
average number of children from low- 
income families per school attendance 
area in the LEA as a whole.

(ii) In identifying eligible areas, the 
LEA may use a combination of the 
methods in paragraph (a)(2)(i) of this 
section, except that the total number of 
eligible school attendance areas may 
not exceed the number the LEA would 
have identified as eligible if it had used 
only one of the methods.

(iii) If an LEA ranks its school 
attendance areas by grade span 
groupings under paragraph (a)(3)(i)(A) of 
this section, the LEA shall determine the 
percentage or average number of 
children from low-income families in the 
LEA as a whole for each grade span 
grouping.

(3) If fund available under this part 
are insufficient to provide programs and 
projects for all educationally deprived
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children in eligible school attendance 
areas, an LEA shall—

(i) Annually rank its eligible school 
attendance areas from highest to lowest 
according to relative degree of 
concentration of children from low- 
income families. The LEA may rank its 
school attendance areas—

(A) By grade span groupings; or
(B) For the entire LEA; and
(ii) Based on the needs of 

educationally deprived children 
identified under § 200.31(b) and the 
resources necessary to meet those 
needs, determine in rank order the 
number of eligible school attendance 
areas to be served.

(4) An LEA may carry out a Chapter 1 
program or project in an eligible school 
attendance area only if it carries out a 
Chapter 1 program or project in all other 
eligible school attendance areas that are 
ranked higher under paragraph (a)(3) of 
this section.

(b) Special rules. Notwithstanding 
paragraph (a) of this section, an LEA 
may identify and rank eligible school 
attendance areas as follows:

(1) An LEA may designate as eligible 
and serve all school attendance areas 
within a grade span grouping or in the 
entire LEA if the percentage of children 
from low-income families in each school 
attendance area is not more than five 
percentage points above or five 
percentage points below the average 
percentage of children from low-income 
families within a grade span grouping or 
within the entire LEA.

(2) (i) If the expenditure requirements 
in paragraph (b)(2)(ii) of this section are 
met, an LEA may designate as eligible 
any school attendance areas in which at 
least 25 percent of the children are from 
low-income families.

(ii)(A) Except as provided in 
paragraph (b)(2)(ii)(B) of this section, an 
LEA may use the provision in paragraph
(b)(2)(i) of this section only if, in each 
school attendance area of the LEA in 
which Chapter 1 projects were carried 
out during the preceding year, the 
aggregate per pupil expenditures of 
funds available under this part are funds 
from a State program that meets the 
requirements of section 1018(d)(1)(B) of 
the Act in the current fiscal year equal 
or exceed the aggregate per pupil 
expenditures from those sources in the 
preceding fiscal year, provided that each 
school attendance area qualifies for the 
amount under the requirements in 
§ 200.33.

(B) An LEA may expend in the current 
fiscal year in particular school 
attendance areas less than the aggregate 
per pupil amount required under 
paragraph (b)(2)(ii)(A) of this section if 
the LEA determines under § 200.33 that

fewer resources are needed to meet the 
needs of children selected for 
participation in those attendance areas.

(3) (i) An LEA may designate a school 
that serves an ineligible school 
attendance area or serves more than one 
school attendance area as an eligible 
school if the proportion of children from 
low-income families in average daily 
attendance in that school is 
substantially equal to the proportion of 
children from low-income families in an 
eligible school attendance area.

(ii) If an LEA designates a school as 
eligible under paragraph (b)(3)(i) of this 
section, the LEA shall—

(A) Determine that the school 
complies with the school attendance 
area requirements in paragraph (a) of 
this section; and

(B) At its discretion, apply the special 
rules for identifying and ranking eligible 
school attendance areas in paragraph
(b) of this section to the school.

(4) With the approval of the SEA, an 
LEA may designate as eligible and serve 
a school attendance area with a 
substantially higher number or 
percentage of educationally deprived 
children before school attendance areas 
with higher concentrations of children 
from low-income families if—

(i) The LEA does not serve more 
school attendance areas than could 
otherwise be served; and

(ii) The SEA determines that the 
selection of school attendance areas 
under paragraph (b)(4) of this section 
will not substantially impair the delivery 
of services to educationally deprived 
children from low-income families in 
project areas served by the LEA.

(5) (i) An LEA may continue to provide 
for one year Chapter 1 services in a 
school attendance area that is not 
eligible or is eligible but not selected 
under paragraph (a) of this section if 
that school attendance area was eligible 
and selected under the standards in 
paragraph (a) of this section in the 
immediately preceding year.

(ii) A school attendance area that 
continues io  be served under paragraph
(b)(5)(i) of this section may take the 
place of the lowest ranked but otherwise 
eligible school attendance area.

(6) With the approval of the SEA, an 
LEA may skip eligible school attendance 
areas that have higher proportions or 
numbers of children from low-income 
families if the children in those 
attendance areas are receiving, from 
non-Federal funds, services of the same 
nature and scope as would otherwise be 
provided under Chapter 1, except that 
the LEA shall—

(i) Determine the number of children 
in private elementary and secondary 
schools to receive Chapter 1 services

without regard to non-Federal 
compensatory education funds used to 
serve eligible children in public 
elementary and secondary schools; and

(ii) Identify children in private schools 
to receive Chapter 1 services in 
accordance with the requirements in 
paragraphs (a) and (b) (1)—(5) of this 
section.

(c) For purposes of paragraphs (a) and 
(b) of this section, an LEA, on the basis 
of the best available data on children 
from low-income families, shall annually 
select and use the same measure of low 
income—which may be a composite of 
several indicators—to identify and rank 
eligible school attendance areas within 
a grade span grouping or for the entire 
LEA.

(d) Exemptions. An LEA does not 
have to comply with the requirements in 
this section but shall comply with the 
requirements in § 200.31 if the LEA
has—

(1) A total enrollment of fewer than 
1,000 children; or

(2) No more than one school 
attendance area at each grade span.
(Authority: 20 U.S.C. 2723 (a)-(b))

§ 200.31 How does an LEA identify and 
select children to participate?

(a) General rule. Except as provided 
in paragraph (c) of this section and
§ 200.36, an LEA shall use funds 
available under this part only for 
educationally deprived children, 
identified under paragraph (b) of this 
section as having the greatest need for 
special assistance, in school attendance 
areas or schools selected under § 200.30.

(b) Annual assessment o f educational 
needs. An LEA that receives funds 
under this part shall annually assess 
educational needs under this part as 
follows:

(1) Identify educationally deprived 
children, as defined in § 200.6(c), in all 
eligible school attendance areas, 
including educationally deprived 
children in private schools.

(2) On the basis of information 
obtained under paragraph (b)(1) of this 
section, including information 
concerning educationally deprived 
children in private schools, identify the 
general instructional areas and grade 
levels on which the program will focus. 
Instructional areas and grade levels may 
vary among and within school 
attendance areas if the needs 
assessment data support those 
variations.

(3) Establish educationally related 
objective criteria, which include written 
or oral testing instruments, for each 
grade level and instructional area to 
select educationally deprived children
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for participation in the Chapter 1 
project.

(4) Uniformly apply the criteria 
required in paragraph (b)(3) of this 
section to particular grade levels 
throughout the LEA.

(5) Select for services those 
educationally deprived children who 
have the greatest need for special 
assistance.

(6) Determine—
(i) The special educational needs of 

participating children with sufficient 
specificity to ensure concentration on 
those needs; and

(ii) The resources such as personnel, 
instructional materials, and library 
resources necessary to meet those 
special educational needs.

(c) Special rules. In selecting children 
to participate in Chapter 1, an LEA may 
implement the following provisions:

(1) An LEA may use funds available 
under this part during the current school 
year to continue to serve educationally 
deprived children who begin 
participation in a Chapter 1 project but 
who, in the same school year, are 
transferred to a school attendance area 
or a school not receiving funds under 
this part.

(2) An LEA may skip educationally 
deprived children in greatest need of 
special assistance if those children are 
receiving, from non-Federal sources, 
services of the same nature and scope 
as would otherwise be provided under 
Chapter 1.

(3) An LEA may use funds available 
under this part to serve, for a maximum 
of two additional years, children who 
were identified in the previous year as 
being in greatest need for special 
assistance and who continue to be 
educationally deprived but are no longer 
in greatest need of special assistance.

(4) An LEA shall consider as eligible 
and may serve children who, at any time 
in the previous two years, received 
services under the Chapter 1 Program 
for Neglected or Delinquent Children.

(5) (i) An LEA may identify as eligible 
and serve under this part children 
receiving services to overcome 
handicapping conditions or limited 
English proficiency if these children—

(A) Have needs stemming from 
educational deprivation and not needs 
related solely to their handicapping 
conditions or limited English 
proficiency; and

(B) Are selected on the same basis as 
other children identified as eligible for 
and selected to receive services under 
paragraph (b) of this section.

(ii) In identifying and selecting limited 
English proficient children for 
participation in the Chapter 1 LEA 
Program, an LEA shall—

(A) For children with sufficient 
English language proficiency, use tests 
written in the English language, with or 
without bilingual assistance; or

(B) For children whose lack of English 
language proficiency precludes valid 
assessment in the English language, use 
factors such as teacher evaluation of 
student performance, language 
dominance tests in combination with 
other measures, or other indicators that 
may be used separately, as a composite 
score, or as a composite with weighting, 
to select children on a basis other than 
English language deficiency.

(iii) An LEA may not use funds 
available under this part to provide 
services that are required by Federal, 
State, or local law to overcome 
children’s handicapping conditions or 
limited English proficiency.
(Authority: 20 U.S.C. 2724)

§ 200.32 What are the size, scope, and 
quality requirements of a project?

An LEA shall use funds available 
under this part for a project that is of 
sufficient size, scope, and quality to give 
reasonable promise of substantial 
progress toward meeting the special 
educational needs of the children being 
served.
(Authority: 20 U.S.C. 2722(c)(1))

§ 200.33 How does an LEA allocate 
resources to project areas and schools?

(a) Except as provided in paragraph
(b) of this section, an LEA shall allocate 
resources available under this part 
among project areas and schools on the 
basis of—

(1) The number and needs of children 
selected for participation under § 200.31;

(2) The degree of educational 
deprivation of these children; and

(3) The services to be provided.
(b) For the sole purpose of allocating 

resources available under this part 
among project areas and schools under 
paragraph (a) of this section, an LEA 
may continue to count, for two 
additional years, children in those areas 
and schools who—

(1) Received Chapter 1 services in the 
preceding school year; but

(2) Are no longer eligible for services 
because of improved academic 
achievement attributable to the Chapter 
1 services.
(Authority: 20 U.S.C. 2723(c))

§ 200.34 How does an LEA Involve 
parents?

(a) General rule. (1) An LEA may 
receive funds under this part only if it 
implements programs, activities, and 
procedures for the involvement of 
parents of participating public and 
private school children. This

involvement must include, but is not 
limited to, parent input into the 
planning, design, and implementation of 
the Chapter 1 LEA Program.

(2) (i) The activities and procedures 
required under paragraph (a)(1) of this 
section must be planned and 
implemented with the meaningful 
consultation of parents of participating 
children.

(ii) The consultation required in 
paragraph (a)(2)(i) of this section and in 
other sections in this part must be 
organized, systematic, ongoing, 
informed, and timely in relation to 
decisions about the program.

(3) The activities and procedures for 
the involvement of parents must be of 
sufficient size, scope, and quality to give 
reasonable promise of substantial 
progress toward achieving the goals 
under paragraph (b) of this section.

(b) Goals of parental involvement. To 
meet the requirements in paragraph (aj 
of this section, an LEA shall, in 
coordination with parents of 
participating children, develop 
programs, activities, and procedures 
that have the following goals:

(1) To inform parents of participating 
children of the—

(1) Reasons their children are 
participating in the program; and

(ii) Specific instructional objectives 
and methods of the program.

(2) To support the efforts of parents, 
including training parents, to the 
maximum extent practicable, to—

(i) Work with their children in the 
home to attain the instructional 
objectives of the program; and

(ii) Understand the program 
requirements.

(3) To train parents, teachers, and 
principals to build a partnership 
between home and school.

(4) To train teachers, principals, and 
other staff members involved in the 
Chapter 1 LEA Program to work 
effectively with the parents of 
participating children.

(5) To consult with parents, on an 
ongoing basis, concerning the manner in 
which the school and parents can work 
better together to achieve the program’s 
objectives.

(6) To provide a comprehensive range 
of opportunities for parents to become 
informed, in a timely way, about how 
the program will be designed, operated, 
and evaluated, allowing opportunities 
for parental participation, so that 
parents and educators can work 
together to achieve the program’s 
objectives.

(7) To ensure opportunities, to the 
extent practicable, for the full 
participation of parents who lack
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literacy skills or whose native language 
is not English.

(c) Specific requirements. An LEA 
shall implement the following activities:

(1) (i) Develop written policies, after 
consultation with and review by 
parents, to ensure that parents are 
involved in the planning, design, and 
implementation of the Chapter 1 LEA 
Program. The written policies must 
provide for timely response to 
recommendations by parents.

(ii) Make the policies available to 
parents of participating children.

(2) Convene an annual meeting, to 
which all parents of participating 
children must be invited, to explain the 
programs and activities provided with 
funds available under this part. The 
annual meeting may be districtwide or 
at the building level so long as all 
parents of participating children are 
provided the opportunity to attend.

(3) (i) Provide parents of participating 
children with reports on their children’s 
progress.

(ii) To the extent practical, conduct a 
parent-teacher conference with the 
parents of each participating child to 
discuss die child’s progress, placement, 
and methods the parents can use to 
complement the child’s instruction.

(iii) Make education personnel under 
the Chapter 1 LEA Program, including 
pupil services personnel, readily 
accessible to parents.

(iv) Permit parents of participating 
children to observe Chapter 1 LEA 
Program activities.

(4) Provide opportunities for regular 
meetings of parents to formulate 
parental input into the program, if 
parents of participating children so 
desire.

(5) Provide parents of participating 
children with timely information about 
the program.

(6) Make parents aware of parental 
involvement requirements and other 
relevant provisions of the program.

(7) Provide reasonable support for 
parental involvement activities as 
parents may request.

(8) Coordinate, to the extent possible, 
parental involvement activities with 
programs funded under the Adult 
Education Act.

(9) To the extent practicable, provide 
information, programs, and activities for 
parents under this section in a language 
and form that the parents understand.

(d) Assessment of the parental 
involvem ent program. An LEA shall 
annually assess, through consultation 
with parents, the effectiveness of the 
parental involvement program and 
determine what action needs to be 
taken, if any, to increase parental 
participation.

(e) Allow able activities and costs. 
Chapter 1 activities that an LEA may 
support with funds available under this 
part to meet the requirements of this 
section include the following:

(1) Regular parent conferences.
(2) Parent resource centers.
(3) Parent training programs, including 

reasonable and necessary expenditures 
associated with parents’ attendance at 
training sessions.

(4) Hiring, training, and utilization of 
parent involvement liaison workers.

(5) Reporting to parents on children’s 
progress.

(6) Training and support of personnel, 
including pupil services personnel, to 
work with parents, coordinate parent 
activities, and make home contacts.

(7) Use of parents as classroom 
volunteers, tutors, and aides.

(8) Provision of school-to-home 
complementary curriculum and 
materials.

(9) Provision of assistance in 
implementing home-based education 
activities that reinforce classroom 
instruction and student motivation.

(10) Provision of timely information on 
the Chapter 1 LEA Program, including 
program plans and evaluations.

(11) Solicitation of parents’ 
suggestions in the planning, 
development, and operation of the 
program.

(12) Provision of timely responses to 
parent recommendations.

(13) Parent advisory councils.
(14) Other activities designed to enlist 

the support and participation of parents 
in the instruction of their children. 
(Authority: 20 U.S.C. 2726, 2731(a)(4))

§ 200.35 What are the requirements for 
evaluating and reporting project results?

(a) LE A  evaluations. (l)(i) An LEA 
shall evaluate, at least once every three 
years, the effectiveness of its Chapter 1 
projects, in terms of basic and more 
advanced skills that all children are 
expected to master, on the basis of—

(A) The desired outcomes described 
in the LEA’s application; and

(B) Except for Chapter 1 children in 
preschool, kindergarten, and first grade, 
student achievement, aggregated for the 
LEA as a whole, in accordance with the 
national standards in Subpart H.

(ii) In accordance with § 200.1(b)(1) 
(statement of purpose) and 
§ 200.20(a)(10)(i)(D) (coordination with 
the regular program), the LEA shall 
include in its evaluation a review of 
Chapter 1 participating children’s 
progress in the regular program of the 
LEA. This review may be based on 
teacher judgments, grades, retention 
rates, and other appropriate indicators 
of success.

(2) (i) The LEA shall determine 
whether improved performance of 
Chapter 1 participating children is 
sustained over a period of more than 12 
months.

(ii) To make this determination, an 
LEA shall assess performance of the 
same children for at least two 
consecutive 12-month periods, provided 
these children continue to be enrolled in 
schools of the LEA.

Example: An LEA provides Chapter 1 
services during the 1989-90 school year. The 
LEA measures the gains made by 
participating children on a springtesting cycle 
(spring of 1989,1990). To determine whether 
improved performance is sustained over a 
period of more than 12 months, the LEA 
measures performance again in the spring of 
1991.

(3) The LEA shall report its evaluation 
results to the SEA at least once during 
each three-year application cycle.

(b) SEA evaluations. (1) An SEA shall 
evaluate, at least every two years, the 
Chapter 1 programs in the State on the 
basis of the local evaluations conducted 
under paragraph (a) of this section and 
sections 1107,1202(a)(6), and 1242(d) of 
the Act.

(2) The SEA shall inform its LEAs, in 
advance, of the specific data that will be 
needed and how the data may be 
collected.

(3) The SEA shall—
(i) By a date established by the 

Secretary, submit its evaluation to the 
Secretary; and

(ii) Make public the results of the 
evaluation.

(c) Annual performance report. (1) An 
SEA shall annually—

(1) Collect data specified in section 
1019 of the Act and by the Secretary in 
the SEA’s annual performance report; 
and

(ii) Submit those data to the Secretary.
(2) An LEA shall provide to the SEA 

any data needed by the SEA to complete 
its annual performance report.
(Authority: 20 U.S.C. 1221e-la, 2701(b), 2722 
(b), (c)(3), 2729, 2835, 2852)

§ 200.36 What are the requirements for 
schoolwide projects?

(a) E lig ib ility  fo r a school wide 
project. An LEA may conduct a Chapter 
1 project to upgrade the entire 
educational program in a school if the 
following requirements are met:

(1) The school serves an eligible 
attendance area or is an eligible school 
in accordance with § 200.30.

(2) For the first year of the three-year 
project period the LEA determines, using 
the same measure of low income used to 
identify and rank school attendance 
areas under § 200.30(c), that at least 75
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percent of the children residing in the 
school attendance area or enrolled in 
the school are from low-income families.

(3) The LEA develops a plan for the 
school that—

(i) Meets the requirements in 
paragraph (b) of this section; and

(ii) Has been approved by the SEA.
(4) The LEA meets the fiscal 

requirements in paragraph (c) of this 
section.

(b) Required plan. The plan required 
under paragraph (a)(3) of this section 
must—

(1) Provide for a comprehensive 
assessment of the educational needs of 
all students in the school, particularly 
the special needs of educationally 
deprived children;

(2) Establish goals to—
(i) Meet the special needs of all 

students; and
(ii) Ensure that educationally deprived 

children are—
(A) Served effectively; and
(B) Demonstrate performance gains 

that are comparable to the performance 
gains of other students;

(3) Describe the instructional program, 
pupil services, and procedures to be 
used to implement the goals of the 
schoolwide project;

(4) Describe the specific uses of funds 
available under this part in the 
schoolwide project;

(5) If appropriate, describe how the 
school will move to implement an 
effective schools program as defined in 
section 1471 of the Act;

(6) Be developed with the involvement 
of individuals who will be engaged in 
carrying out the plan, including—

(i) Parents;
(ii) Teachers;
(iii) Librarians;
(iv) Education aides;
(v) Pupil services personnel;
(vi) Administrators; and
(vii) If the plan relates to a secondary 

school, students;
(7) Provide for consultation among the 

individuals listed in paragraph (b)(6) of 
this section concerning the—

(i) Educational progress of all students 
in the school; and

(ii) Development and implementation 
of the accountability measures required 
in paragraph (f) of this section;

(8) Provide for appropriate training of 
parents of children to be served, 
teachers, librarians, and other 
instructional, administrative, and pupil 
services personnel to enable these 
individuals to carry out the plan; and

(9) Include procedures for measuring 
progress under paragraph (f) of this 
section and a description of the 
measures to be used.

(c) Fiscal requirements. An LEA that 
uses funds available under this part to 
conduct a schoolwide project shall meet 
the following fiscal requirements:

(1) (i) In an LEA with one or more 
schoolwide projects and one or more 
other schools serving project areas, the 
LEA shall provide for each schoolwide 
project an amount of funds made 
available under this part that, for each 
educationally deprived child, equals or 
exceeds the amount of funds made 
available under this part that the LEA 
provides for each educationally 
deprived child served in other project 
schools. In determining the number of 
educationally deprived children in a 
schoolwide project, the LEA shall use 
either of the following:

(A) The number of children in the 
schoolwide project below the highest 
ranked child served in other project 
schools in the LEA.

(B) All children meeting the definition 
of "educationally deprived children" in 
§ 200.6(c).

(ii) TTie LEA shall allocate to a 
schoolwide project an amount of funds 
made available under this part that is 
sufficient to ensure that the project is of 
sufficient size, scope, and quality to give 
reasonable promise of substantial 
progress toward meeting the special 
educational needs of the educationally 
deprived children served.

(2) (i) Except as provided in paragraph
(c)(2)(ii) of this section, during each 
fiscal year in which a schoolwide 
project is carried out, the LEA shall, in 
each schoolwide project, spend per child 
an amount of State and local funds— 
excluding amounts spent under a 
compensatory program as defined in
§ 200.45(a)(1) and special supplementary 
State and local funds required under 
Chapter 1 of the ECIA for each child in a 
schoolwide project who was not 
educationally deprived—that is at least 
equal to the amount of State and local 
funds the LEA spent per child in that 
school during the preceding fiscal year.

(ii) The LEA shall include for each 
fiscal year the cost of services for State 
and local programs under § 200.45(a)(2) 
only in proportion to the number of 
children served by these programs in the 
school in the year for which the 
determinations are made.

(3) The LEA shall ensure that funds 
made available under this part for a 
schoolwide project only supplement, 
and to the extent practical, increase the 
level of funds that would, in the absence 
of funds under this part, be made 
available from non-Federal sources for 
the school.

(4) The LEA shall comply with the 
comparability requirements in § 200.43.

(5) Notwithstanding paragraph (d)(2) 
of this section, the LEA shall keep 
records to document the expenditure of 
funds made available under this part in 
a schoolwide project.

(d) Effect o f selection fo r a 
schoolwide project. (1) The SEA shall 
approve the plan of the LEA for a 
schoolwide project for a period of three 
years if the plan meets the requirements 
in paragraphs (b) and (c) of this section.

(2) For each school that has a 
schoolwide project plan approved by the 
SEA, the LEA is not required to—

(i) Comply with any Chapter 1 
requirements prohibiting the 
commingling of funds available under 
this part with funds available for regular 
programs in order to show that Chapter 
1 funds benefit only educationally 
deprived children;

(ii) Identify particular children as 
eligible to participate in the school wide 
project, but shall identify educationally 
deprived children for the purpose of 
paragraphs (b), (c), and (f) of this 
section; and

(iii) Demonstrate that the particular 
services paid for with Chapter 1 funds 
supplement the services regularly 
provided in that school.

(e) Use o f funds. In addition to the 
activities included in § 200.4, the LEA 
may use funds made available under 
this part in schoolwide projects for—

(1) Planning and implementing 
effective schools programs; and

(2) Other activities to improve the 
instructional program and pupil services 
in the school such as—

(i) Reducing class size;
(ii) Training staff and parents; and
(iii) Implementing extended-day 

programs.
(f) Accountability requirements. (1) 

Except as provided in paragraph (f)(2) of 
this section, in order to continue a 
schoolwide project, an LEA must be 
able to demonstrate after three years for 
each school participating in a 
schoolwide project that—

(1) The achievement gains of 
educationally deprived children in the 
school exceed the average achievement 
gains of comparable participating 
Chapter 1 children in the LEA as a 
whole; or

(ii) The achievement gains of 
educationally deprived children in the 
school exceed the average achievement 
gains of comparable educationally 
deprived children in that school in the 
three fiscal years prior to the start of the 
schoolwide project.

(2) For a secondary school, if 
achievement levels over the three-year 
schoolwide project period as compared 
with the three-year period immediately
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preceding the schoolwide project do not 
decline, demonstration of lower dropout 
rates, increased retention rates, or 
increased graduation rates are 
acceptable in lieu of increased 
achievement.

(3) If the SEA determines that a 
schoolwide project meets the 
requirements in paragraph (f) (1) or (2) 
of this section at the end of the three- 
year period provided in paragraph (d)(1) 
of this section, the SEA shall allow the 
LEA to continue the schoolwide project 
for an additional three years.

(4) (i) For the purpose of paragraph (f) 
(1) and (2) of this section, the LEA shall 
annually collect achievement and other 
assessment data for each school 
participating in a schoolwide project.

(ii) The LEA shall make the results of 
the annual collection of achievement 
and other assessment data available to 
parents, the public, and the SEA.

(5) The program improvement 
requirements in §§ 200.37-200.38 apply 
to schoolwide projects under this 
section.

(g) Participation o f children enrolled 
in private schools. In determining which 
private school children residing in the 
school attendance area of a school 
participating in a schoolwide project are 
eligible for Chapter 1 services, the LEA 
shall apply which ever method it 
selected under paragraph (c)(l)(i) (A) or 
(B) of this section.
(Authority: 20 U.S.C. 2725, 2728(c), 2730-2731)

§200.37 What are an SEA’s 
responsibilities for program improvement?

(a) SEA program improvement plan.
(1) An SEA shall develop, in 
consultation with the committee of 
practitioners under § 200.70(e), a plan to 
ensure implementation of the provisions 
of paragraph (b) of this section and 
§ 200.38.

(2) The SEA’s plan must contain, but 
is not limited to, the following:

(i) The objective measures and 
standards the SEA and LEAs will use to 
assess aggregate performance and 
substantial progress toward meeting 
desired outcomes. The SEA may 
establish standards to be included in the 
plan to improve the educational 
opportunities of educationally deprived 
children by helping those children 
succeed in the regular program, attain 
grade-level proficiency, and improve 
achievement in basic and more 
advanced skills.

(ii) The means the SEA will use to 
develop a joint plan with an LEA that 
has identified, under § 200.38(b), a 
school in need of program improvement 
to attain satisfactory student progress.

(iii) In accordance with § 200.38(b)(6), 
the timetable for developing and 
implementing a joint plan with an LEA.

(iv) The program improvement 
assistance to be provided to a school 
identified under § 200.38(b)(6), which 
may include, but is not limited to—

(A) Training and retraining personnel;
(B) Developing curricula that have 

shown promise in similar schools;
(C) Replicating promising practices in 

effective schools models;
(D) Improving coordination between 

programs assisted under Chapter 1 and 
the regular school program; and

(E) Developing innovative strategies 
to enhance parental involvement.

(3) The SEA shall—
(1) Disseminate its plan to all LEAs 

and other State agencies that receive 
funds under Chapter 1; and

(ii) Make the plan available at the 
SEA for inspection by the Secretary.

(4) The SEA may amend its plan, if 
necessary, after consultation with the 
committee of practitioners.

(b) SEA  assistance to LEA s. (l)(i) If 
funds are appropriated for the 
implementation of school improvement 
programs under section 1405 of the Act, 
an SEA shall fully implement the 
program improvement activities 
described in this section and § 200.38.

(ii) If funds are not appropriated under 
section 1405 of the Act, the SEA shall at 
a minimum—

(A) With the least possible paperwork 
and burden, follow the progress of any 
school identified by an LEA under
§ 200.38(b)(1);

(B) Develop implement with LEAs 
joint plans for program improvement 
under § 200.38(b)(6);

(C) Ensure that program improvement 
assistance is provided to each school 
identified under § 200.38(b)(6); and

(D) Conduct other program 
improvement activities to the extent 
practicable.

(2) An LEA may apply to the SEA for 
program improvement assistance funds 
appropriated under section 1405 of the 
Act.
(A uthority: 20 U.S.C. 2730, 2731 (c)-(d), (g)-(i), 
2825, 2851(b)).

§ 200.38 What are an LEA’S 
responsibilities for program involvement?

(a) Local review. For each project 
school, an LEA shall—

(l)(i) Conduct an annual review of the 
effectiveness of its Chapter 1 project in 
improving student performance as 
measured by aggregate performance and 
the desired outcomes described in the 
LEA’s application; and

(ii) Make the results of the review 
available to teachers, parents of 
participating children, and other

appropriate parties, including principals 
of schools attended by Chapter 1 
children;

(2) Determine whether improved 
performance is sustained over a period 
of more than 12 months as required by 
§ 200.38(b) (6)(iv)(C); and

(3) Use the results of the review and 
the LEA’s evaluation under section 1019 
of the Act in program improvement 
efforts required by paragraph (b) of this 
section.

(b) School program improvement. (1) 
Except as provided in paragraph (b)(4) 
of this section, an LEA shall implement 
the requirements in paragraph (b)(2) of 
this section with respect to each school 
that—

(1) Does not show substantial progress 
toward meeting the desired outcomes 
described in the LEA’s application; or

(ii)(A) Shows no improvement or a 
decline in aggregate performance of 
participating children for a 12-month 
period. No improvement or a decline in 
aggregate performance occurs if 
participating children, in the aggregate, 
in the school fail to make gains beyond 
that which they would be expected to 
make in the absence of the additional 
help the program provided.

(B)(i) Unless the conditions in 
paragraph (b)(l)(ii)(B)(2) of this section 
exist, the LEA is only required to 
determine the aggregate performance of 
a school in the instructional area that is 
the primary focus of the Chapter 1 LEA 
Program in that school,

(2) If the Chapter 1 LEA Program in 
that school addresses two or more 
instructional areas with relatively equal 
emphasis, the LEA shall determine 
aggregate performance in each area.

(2) For each school identified under 
paragraph (b)(1) of this section, the LEA 
shall develop and implement, in 
coordination with the school, a plan for 
program improvement that—

(i) Describes how the LEA will 
identify and modify Chapter 1 programs 
for each school and its participating 
children under this section;

(ii) Incorporates those program 
changes that have the greatest 
likelihood of improving the performance 
of educationally deprived children, 
including—

(A) A description of educational 
strategies designed to achieve the LEA’s 
desired outcomes or otherwise to 
improve the performance and meet the 
needs of participating children;

(B) A description of the resources, and 
how those resources will be applied, to 
Carry out the strategies selected, 
including, as appropriate—

(1) Qualified personnel;
(2) Inservice training;
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(5) Curriculum materials;
(4) Equipment;
(5) Physical facilities;
(6) Technical assistance;
(7) Alternative curriculum that has 

shown promise in similar schools;
(5) Improving coordination between 

the Chapter 1 LEA Program and the 
regular school program;

[9} Evaluation of parental 
involvement;

[10] Appropriate inservice training for 
Chapter 1 staff and other staff who 
teach participating children; and

[11) Other measures selected by the 
LEA.

(3) The LEA shall—
(i) Submit the plan to the local school 

board and the SEA; and
(ii) Make the plan available to parents 

of participating children in the school.
(4) The LEA is not required to—
(i) Develop a school improvement plan 

for a school that served 10 or fewer 
children for the entire school year; or

(ii) Complete and implement a school 
improvement plan under development if 
data become available during plan 
development or prior to plan 
implenientation that demonstrate that 
there has been a gain in aggregate 
performance and that substantial 
progress has been made toward meeting 
the desired outcomes.

(5) (i) The LEA shall develop a timeline 
for implementation of each school’s 
plan, taking into consideration the 
degree of change needed, the nature of 
the changes, and other relevant factors.

(ii)(A) The plan must be fully 
implemented as soon as possible but no 
later than the beginning of the second 
school year after the school year during 
which the school did not show 
substantial progress toward meeting the 
LEA’s desired outcomes or showed no 
improvement or a decline in aggregate 
performance of participating children.

(B) If full implementation of the plan 
requires the maximum time allowed 
under paragraph (b)(5)(ii)(A) of this 
section, the LEA shall implement 
portions of the plan as soon as possible

Example: An LEA determines that a school, 
during the 1988-89 school year, has shown a 
decline in aggregate performance. The LEA 
must develop and fully implement a school 
improvement plan in that school as soon as 
possible but not later than September 1990. 
For example, if the necessary changes can be 
accomplished quickly, such as purchasing 
readily available materials or equipment, the 
LEA would be able to implement its plan by 
September 1989. On the other hand, if the 
needed changes require a complete redesign 
of the LEA’s project, the LEA might not be 
able to implement the plan fully before 
September 1990. In this case, the LEA must 
implement portions of the plan as soon as 
possible. For example, the LEA develops and

implements a staff training program during 
the 1989-90 school year in preparation for full 
implementation of the plan in September 
1990.

(6)(i) If, after the LEA’s plan has been 
in effect for one full school year, the 
school is still identified as needing 
improvement under paragraph (b)(1) of 
this section, the LEA shall, with the 
SEA, develop and implement a joint 
plan for program improvement in the 
school.

(ii) The joint plan must—
(A) Be developed and implemented in 

consultation with school staff and 
parents of participating children; and

(B) Be approved by both the SEA and 
LEA before the plan may be 
implemented.

(iii) (A) The joint plan must be fully 
implemented as soon as possible but no 
later than the beginning of the second 
school year after the full school year 
during which the LEA’s plan under 
paragraph (b)(2)—(5) of this section was 
in effect.

(B) If full implementation of the joint 
plan requires the maximum time 
allowed under paragraph (b)(6)(iii) (A) of 
this section, the SEA and LEA shall 
implement portions of the plan as soon 
as possible.

(iv) If the SEA finds that, after the 
joint plan has been in effect for one full 
school year, a school continues to need 
improvement under paragraph (b)(1) of 
this section, the SEA, with the LEA, 
shall—

(A) Review the plan;
(B) Make revisions that are designed 

to improve performance; and
(C) Continue to review and revise the 

joint plan each consecutive year until 
improved performance is sustained over 
a period of more than 12 months.

(v) Nothing in this section or § 200.37 
shall be construed to give the SEA any 
authority concerning the educational 
program of an LEA that does not 
otherwise exist under State law.

Example: Both the LEA and SEA should 
follow the progress of the LEA’s school 
improvement plan during the first full school 
year of implementation. In the example 
following paragraph (b)(5) of this section, if a 
plan is implemented by September 1989, 
school year 1989-90 would be the first full 
school year. If after one full year of 
implementation (school year 1989-90), the 
LEA determines that the school still has not 
improved, the LEA must develop and fully 
implement a joint program improvement plan 
with the SEA before the beginning of the 
second school year following the full school 
year the LEA’s plan was in effect. Thus, in 
this example, the joint plan would have to be 
developed and fully implemented by the 
beginning of the 1991-92 school year. If the 
maximum time is needed, portions of the joint 
plan must be implemented as soon as

possible. For example, if full implementation 
cannot be accomplished until the beginning 
of the 1991-92 school year, the LEA might be 
required to implement a staff training 
program during the 1990-91 school year in 
preparation for full implementation of the 
joint plan in school year 1991-92.

For an LEA that is unable to implement 
fully the school improvement plan until 
Septembr 1990, school year 1990-91 would be 
the first full school year. If after one full year 
of implementation (school year 1990-91), the 
LEA determines that the school still has not 
improved, the LEA must develop and fully 
implement a joint program improvement plan 
with the SEA before the beginning of the 
second school year following the full school 
year the LEA’s plan was in effect. Thus in 
this example, the joint plan would have to be 
developed and fully implemented by the 
beginning of the 1992-93 school year. If the 
maximum time is needed, portions of the joint 
plan must be implemented as soon as 
possible. For example, if full implementation 
cannot be accomplished unitl the beginning 
of the 1992-93 school year, the LEA might be 
required to implement a staff training 
program during the 1991-92 school year in 
preparation for full implementation of the 
joint plan in school year 1992-93.

(c) Local conditions. (1) The LEA and 
the SEA, in performing their 
responsibilities under this section, shall 
take into consideration—

(1) The mobility of the student 
population;

(ii) The extent of educational 
deprivation among participating 
children that may negatively affect 
improvement efforts;

(iii) The difficulties involved in 
dealing with older children in Chapter 1 
programs in secondary schools;

(iv) Whether indicators other than 
improved achievement demonstrate the 
positive effects on participating children 
of Chapter 1 activities; and

(v) Whether a change in the review 
cycle under section 1019 of the Act or 
paragraph (a)(1) of this section or in the 
measurement instrument used or other 
measure-related phenomena has 
rendered results invalid or unreliable for 
a particular year.

(2) The local conditions in paragraph
(c)(1) of this section may be considered, 
as appropriate, at any point in the 
program improvement process, including 
the following:

(i) Determining the extent of services 
needed to meet desired outcomes in the 
LEA’s application.

(ii) Allocating resources to schools.
(iii) Determining how substantial 

progress toward meeting desired 
outcomes will be measured.

(iv) Identifying a school in need of 
program improvement under paragraph 
(b)(1) of this section.
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(v) Identifying a school that continues 
to need program improvement under 
paragraph (b)(6) of this section.

(d) Student program improvement. On 
the basis of the evaluation under section 
1019 of the Act and local reviews under 
paragraph (a) of this section, an LEA 
shall—

(1) Identify all students who have 
been served for a school year and—

(1) Have not shown substantial 
progress toward meeting the desired 
outcomes established for participating 
children under § 200.20(a)(4); or

(ii) Whose performance show no 
improvement or a decline;

(2) Consider modifications in the 
LEA’s Chapter 1 project to serve those 
students better;

(3) Conduct a thorough assessment of 
the educational needs of children who 
remain in the LEA’s Chapter 1 project 
after two consecutive years of 
participation and—

(i) Have not shown substantial 
progress toward meeting the desired 
outcomes established for participating 
children under § 200.20(a)(4); or

(ii) Whose performance shows no 
improvement or a decline; and

(4) If appropriate, use the results of 
that needs assessment to modify the 
Chapter 1 project to meet the children’s 
needs.

(e) Private school children. Program 
improvement and student improvement 
activities under this section must 
include participating children in private 
schools in accordance with section 1017 
of the A ct

(f) Effective date. An LEA shall begin 
identifying schools and students in need 
of program improvement based on 
information gathered before or during 
the 1988-89 school year.

(g) Technical assistance centers. In 
carrying out the program improvement 
and student improvement activities 
under this section, an LEA and SEA 
shall utilize the resources of the regional 
technical assistance centers and 
appropriate regional rural assistance 
programs established under section 1456 
of the Act to the full extent those 
resources are available.
(Authority: 20U.S.C. 2731)

§ 200.39 How many personnel be assigned 
non-Chapter 1 duties?

(a) An LEA may assign public school 
personnel paid entirely with funds 
available under this part to limited 
supervisory duties that may provide 
some benefit to children not 
participating in the Chapter 1 project 
if—

(1) Similary situated personnel at the 
same school site, who are not paid with

funds available under this part, are 
assigned these duties; and

(2) 1116 time spent by Chapter 1 
personnel on these duties does mot 
exceed the least of the following;

(i) The proportion of total work time 
that similary situated non-Chapter 1 
personnel at the same school site spend 
performing these duties.

(ii) One period per day.
(iii) Sixty minutes per day.
(b) The amount of time referred to in 

paragraph (a)(2) of this section may be 
calculated on a daily, weekly, monthly, 
or annual basis.

(c) The duties in paragraph (a) of this 
section need not be limited to classroom 
instruction and may include, but are not 
limited to, the following:

(1) Supervision of halls, playgrounds, 
lunchrooms, study halls, bus loading and 
unloading, and homerooms.

(2) Participation as a member of a 
school or district curriculum committee.

(3) Participation in the selection of 
regular curriculum materials and 
supplies.
(Authority: 20  U .S .C . 2853(a))

Subpart E— What Fiscal Requirements 
Apply to the Chapter 1 LEA Program?

§ 200.40 What is the prohibition against 
using funds under this part to provide 
general aid?

An LEA may use funds available 
under this part only for projects that are 
designed and implemented to meet the 
special educational needs of 
educationally deprived children who 
are—

(a) Identified and selected in 
accordance with § 200.31; and

(b) Included in the LEA’s application 
that has been approved by the SEA. 
(Authority: 20 U .S .C . 2721(a), 2722(b), 2724)

§ 200.41 What maintenance of effort 
requirements apply to this program?

(a) (1) Basic standard. Except as 
provided in § 200.42, and LEA may 
receive its full allocation of funds under 
this part if the SEA finds that either the 
combined fiscal effort per student or the 
aggregate expenditures of State and 
local funds with respect to the provision 
of free public eduction in the LEA for the 
preceding fiscal year was not lesss than 
90 percent of the combined fiscal effort 
per student or the aggregate 
expenditures for the second preceding 
fiscal year.

(2) M eaning of “preceding fiscal 
yea r." For purposes of determining 
maintenance of effort the “proceding 
fiscal year” is the Federal fiscal year or 
the 12-month fiscal period most 
commonly used in a State for official 
reporting purposes prior to the beginning

of the Federal fiscal year in which funds 
are available.

Example: For funds first made available on 
July 1,1989, if a State is using the Federal 
fiscal year, the “preceding fiscal year” is 
Federal fiscal year 1988 (which began on 
October 1,1987) and the “second preceding 
fiscal year” is Federal fiscal year 1987 (which 
began on October 1,1986). If a State is using 
a fiscal year that begins on July 1,1989, the 
“preceding fiscal year” is the 12-month period 
ending on June 30,1988 and the “second 
preceding fiscal year” is the period ending on 
June 30,1987.

(3) Expenditures—(i) To be 
considered. In determining an LEA’s 
compliance with the maintenance of 
effort requirement, the SEA shall 
consider the LEA’s expenditures from 
State and local funds for free public 
education. These include expenditures 
for administration, instruction, 
attendance, health services, pupil 
transportation, plant operation and 
maintenance, fixed charges, and net 
expenditures to cover deficits for food 
services and student body activities.

(ii) N ot to be considered. The SEA 
shall not consider the following 
expenditures in determining an LEA’s 
compliance with the maintenance of 
effort requirement:

(A) Any expenditures for community 
services, capital outlay, or debt service.

(B) Any expenditures made from 
funds provided under Chapter 1 and 
Chapter 2 of Title I of the Act or Chapter 
1 and Chapter 2 of the ECIA.

(b) Failure to maintain effort (1) If an 
LEA fails to maintain effort and a 
waiver under § 200.42 is not granted, the 
SEA shall reduce the LEA’s allocation of 
funds under this part in the exact 
proportion by which the LEA fails to 
meet 90 percent of both the combined 
fiscal effort per student and aggregate 
expenditures (using the measure most 
favorable to the LEA) for the second 
preceding fiscal year.

(2) In detemining maintenance of 
effort for the fiscal year immediately 
following the fiscal year in which the 
LEA failed to maintain effort, the SEA 
shall consider the LEA’s fiscal effort for 
the second preceding fiscal year to be 
no less than 90 percent of the combined 
fiscal effort per student or aggregate 
expenditures (using the measure most 
favorable to the LEA) for the third 
preceding fiscal year.

Example: In Federal fiscal year 1990, an 
LEA fails to maintain effort because its fiscal 
effort in the preceding fiscal year (1988) is 
less than 90 percent of its fiscal effort in the 
second preceding fiscal year (1987). In 
assessing whether the LEA maintained effort 
during the next fiscal year (1991), the SEA 
may consider the LEA’s expenditures for the 
second preceding fiscal year (1988) (the year 
that caused the LEA’s failure to maintain
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effort) to b e  no le ss  than  90 p ercen t o f the 
LEA ’s exp en d itu res in the prior fisca l y ear 
(1987).

(A uthority: 20 U .S.C . 2728(a)(1), (2))

§ 200.42 Under what circumstances may 
an SEA waive the maintenance of effort 
requirement?

(a) (1) An SEA m ay w aive, for one 
fiscal year only, the m aintenance of 
effort requirement in § 200.41 if the SEA  
determines that a w aiver would be 
equitable due to exceptional or 
uncontrollable circum stances. These  
circum stances include but are not 
limited to the following:

(1) A  natural disaster.
(ii) A  preciptious and unforeseen  

decline in the financial resources of the 
LEA.

(2) An SEA may not consider tax 
initiatives or referenda to be exceptional 
or uncontrollable circumstances.

(b) (1) If the SEA grants a w aiver 
under paragraph (a) of this section, the 
SEA shall not reduce the amount of 
funds available under this part the LEA  
is otherwise entitled to receive.

(2) In determining m aintenance of 
effort for the fiscal year immediately 
following the fiscal year for which the 
w aiver w as granted, the SEA  shall 
consider the LEA ’s fiscal effort for the 
second preceding fiscal year to be no 
less than 90 percent of the combined  
fiscal effort per student or aggregate 
expenditures (using the m easure m ost 
favorable to the LEA) for the third 
preceding fiscal year.

Example: In F ed eral f is ca l y ea r 1990, and 
LEA  secu res a w aiv er b e ca u se  its  f is ca l effort 
in the preceding y e a r  (1988) is  le ss  than  90 
percent o f  its  f is ca l effort in  the secon d  
preceding f isca l y e a r  (1987) due to 
excep tion al or u n con tro llable  circu m stan ces. 
In a ssessin g  w hether the LEA  m ain tain ed  
effort during the n e x t fis ca l y e a r  (1991), the 
SE A  m ay co n sid er the L E A 's expend itures for 
the secon d  preceding fis ca l y e a r  (1988) (the 
y ear for w hich  the LEA  need ed  a  w aiver) to 
be no le ss  than  90 p ercen t o f the LEA ’s 
expend itures in the prior f is ca l y e a r  (1987). 
(A uthority: 20 U .S.C . 2728(a)(3))

§ 200.43 What comparability of services 
requirements apply to this program?

(a) Excep t as provided in paragraph
(b) of this section and § 200.45, an LEA  
may receive funds under this part only 
if, on a districtw ide or grade span  
basis,—

(1) The LEA uses State and local 
funds to provide services in project 
areas that, taken as a whole, are at least 
com parable to services being provided  
in school attendance areas that are not 
receiving funds under this part; or

(2) In the event the LEA selects all its 
school attendance areas as project ' 
areas, the LEA  uses State and local

funds to provide services that, taken as 
a whole, are substantially com parable in 
each  project area.

(b) An LEA with not more than one 
school attendance area for each grade 
span is not required to meet the 
comparability requirements in 
paragraph (a) of this section.

(c) (1) An LEA shall be considered to 
have met the comparability 
requirements in paragraph (a) of this 
section if it either—

(1) Files with the SEA a written 
assurance that it has established and 
implemented—

(A) A districtwicje salary schedule;
(B) A policy to ensure equivalence 

among schools in teachers, 
administrators, and auxiliary personnel; 
and

(C) A policy to ensure equivalence 
among schools in the provision of 
curriculum materials and instructional 
supplies; or

(ii) Establishes and implements other 
measures for determining compliance 
such as the following:

(A) Compares the average number of 
students per instructional staff in each 
project school with the average number 
of students per instructional staff in 
schools not participating in programs 
under this part. A project school is 
comparable if its average does not 
exceed 110 percent of the average of 
schools not participating in programs 
under this part.

(B) Com pares the average  
instructional staff salary  expenditure 
per student in each  project school with 
the average instructional staff salary  
expenditure per student in schools not 
participating in program s under this 
part. A  project school is com parable if 
its average is at least 90 percent of the 
average of schools not participating in 
program s under this part.

(2) In determining compliance with 
paragraph (a) of this section, and LEA 
does not need to consider unpredictable 
changes in student enrollment or 
personnel assignments that occur after 
the beginning of a school year.

(d) (1) An LEA shall develop written 
procedures to ensure compliance with 
paragraph (a) of this section.

(2) The written procedures must 
include a process for demonstrating that 
State and local funds are used to 
provide services in project areas that 
are at least comparable to the services 
provided with State and local funds in 
school attendance areas that are not 
receiving services with funds under this 
part.

(e) An LEA shall maintain annual 
records documenting compliance with 
paragraph (a) of this section.

(f)(1) The SEA  shall monitor each  
LEA ’s com pliance with the 
com parability requirements.

(2) If an LEA is found not to be in 
com pliance with the com parability 
requirements, the amount to be withheld  
or repaid is the amount or percentage by 
which the LEA failed to comply with the 
m easures established under paragraph
(c) of this section.

(A uthority: 20 U .S.C . 2728(g), (d))

§ 200.44 What supplement, not supplant 
requirement applies to this program?

(a) E xcep t as provided in
§ 200.45(a)(1), and LEA m ay use funds 
available under this part only to 
supplement and, to the practicable, 
increase the level of non-Federal funds 
that would, in the absence of funds 
under this part, be made available for 
the education of pupils participating in 
Chapter 1 projects, and in no case may 
funds available under this part be used  
to supplant those non-Federal funds.

(b) To m eet the requirement in 
paragraph (a) of this section, an LEA is 
not required to provide services under 
this part through use of a particular 
instructional method or in a particular 
instructional setting.

(A uthority : 20 U .S.C . 2728(b). (d))

§ 200.45 How may an LEA exclude special 
State and local funds from comparability 
and supplement, not supplant 
determinations?

(a) G e n e ra l  r u le . (1) For the purpose of 
determining com pliance with the 
com parability requirements in § 200.43 
and the supplement, not supplant 
requirement in § 200.44, an LEA m ay  
exclude State and local funds spent in 
carrying out the following types of 
programs:

(1) Special State program s designed to 
m eet the educational needs of 
educationally deprived children, 
including com pensatory education for 
educationally deprived children, that the 
Secretary  has determined in advance  
under paragraph (b) of this section meet 
the requirements in section 1018
(d) (1)(B) of the A ct.

(ii) Special local programs designed to 
m eet in the educational needs of 
educationally deprived children, 
including com pensatory education for 
educationally deprived children, that the 
SEA  has determined in advance under 
paragraph (c) of this section m eet the 
requirements in section 1018(d)(1)(B) of 
the A ct.

(2) For the puspose of determining 
com pliance with the com parability  
requirements in § 200.43 only, an LEA  
m ay also exclude State and local funds
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spent in carrying out the following types 
of programs:

(i) Bilingual education for children of 
limited English proficiency.

(ii) Special education for handicapped 
children.

(iii) State phase-in programs that the 
Secretary has determined in advance 
under paragraph (b) of this section meet 
the requirements in section 1018(d)(2)(B) 
of the Act.

(b) Secretarial determination 
regarding State programs. (1) In order 
for an LEA to exclude State and local 
funds spent on State programs under 
paragraphs (a)(l)(i) and (2)(iii) of this 
section, an SEA shall request the 
Secretary to make an advance 
determination of whether—

(1) A special State program under 
paragraph (a)(l)(i) of this section meets 
the requirements in section 1018(d)(1)(B) 
of the Act; or

(ii) A state phase-in program under 
paragraph (a)(2)(iii) of this section meets 
the requirements in section 1018(d)(2)(B) 
of the Act.

(2) Before making a determination, the 
Secretary requires the SEA to submit 
copies of the State law and 
implementing rules, regulations, orders, 
guidelines, and interpretations that the 
Secretary may need to make the 
determination.

(3) The Secretary makes the 
determination in writing and includes 
the reasons for the determination.

(4) If there is any material change in 
the pertinent State law affecting the 
program, the SEA shall submit those 
changes to the Secretary.

(c) SEA determination regarding loca l 
programs. (1) In order for an LEA to 
exclude State and local funds spent on a 
special local program under paragraph
(a)(l)(ii) of this section, the LEA shall 
request the SEA to make an advance 
determination of whether that program 
meets the requirements in section 
1018(d)(1)(B) of the Act.

(2) Before making a determination, the 
SEA shall require the LEA to submit 
copies of the local law and 
implementing rules, regulations, 
guidelines, and interpretations that the 
SEA may need to make the 
determination.

(3) The SEA shall make the 
determination in writing and include the 
reasons for its determination.

(4) If there is any material change in 
the pertinent local requirements 
affecting the program, the LEA shall 
submit those changes to the SEA.
(A uthority: 20 U .S.C . 2728 (b), (c ). (d))

§ 200.46 What is the maximum amount of 
funds an LEA may carry over?

(a) Lim itation on carryover. The 
amount of funds allocated to an LEA 
under § § 200.22-200.25 that remains 
available for obligation for one 
additional year under section 412(b) of 
GEPA is limited to—

(1) No more than 25 percent of the 
funds allocated to the LEA from the 
Federal fiscal year 1989 appropriation 
(allocated to the LEA for the period July
1 .1989- September 30,1990); and

(2) No more than 15 percent of the 
funds allocated to the LEA from the 
Federal fiscal year 1990 appropriation 
(allocated to the LEA for the period July
1 .1990- September 30,1991) and each 
subsequent year's appropriation.

(b) Exceptions. (1) The percentage 
limitations in paragraph (a) of this 
section do not apply to an LEA that 
receives less than $50,000 under
§ § 200.22-200.25 for any fiscal year.

(2) An SEA may grant an LEA a 
waiver of the percentage limitations in 
paragraph (a) of this section if—

(i) The SEA determines, on a one-time 
basis, that the LEA’s request for the 
waiver is reasonable and necessary; or

(ii) A supplemental Chapter 1 
appropriation becomes available for 
obligation in any fiscal year.
(Authority: 20 U.S.C. 2832(b), 1225(b))

§ 200.47 What is the prohibition against 
considering payments under this part in 
determining State aid?

A State may not take into 
consideration payments under this part 
in determining—

(a) The eligibility of an LEA for State 
aid; or

(b) The amount of State aid to be paid 
to an LEA for free public education. 
(Authority: 20 U.S.C. 2854)

§§200.48-200.49 [Reserved]

Subpart F— What Requirements 
Govern Participation in the Chapter 1 
LEA Program of Educationally 
Deprived Children in Private Schools?

General

§200.50 What are an LEA’s 
responsibilities for providing Chapter t 
services to children in private schools?

(a) (1) An LEA shall provide to 
educationally deprived children, who 
reside in a project area of the LEA and 
who are enrolled in private elementary 
and secondary schools, special 
educational services and arrangements 
as will ensure those children’s 
participation on an equitable basis in 
accordance with the requirements in 
§ § 200.50 through 200.55 and section 
1017 of the A ct

(2) The LEA shall provide the 
opportunity to participate in a manner 
that is consistent with the number and 
special educational needs of the 
educationally deprived children in 
private schools.

(3) The LEA shall exercise 
administrative direction and control 
over funds and property made available 
under this part that benefit 
educationally deprived children in 
private schools.

(4) (i) Services to children enrolled in 
private schools must be provided by 
employees of a public agency or through 
contract by the public agency with a 
person, an association, agency, or 
corporation who or which, in the 
provision of those services, is 
independent of the private school and of 
any religious organization.

(ii) This employment or contract must 
be under the control and supervision of 
the public agency.

(b) (1) If an LEA allegedly fails to 
provide for the equitable participation of 
children in private schools, a parent, 
teacher, or other concerned individual 
or organization may file a complaint 
with the Secretary.

(2) For the purpose of this section, a 
complaint is a signed, written statement, 
including documentary evidence, 
alleging that an LEA has failed to meet 
its obligation under section 1017(a) of 
the Act to provide equitable services to 
children enrolled in private schools.

(3) The Secretary investigates a 
complaint and issues a letter of finding 
within 120 days after receipt of the 
complaint
(A uthority : 20  U .S .C  2727 (a), (b))

§ 200.51 What are the requirements for 
consultation with private school officials?

(a) An LEA shall consult with 
appropriate private school officials—

(1) During all phases of the design and 
development of the LEA’s Chapter 1 
project, including consideration of—

(1) Which children will receive 
services;

(ii) How the children’s needs will be 
identified;

(iii) What services will be offered;
(iv) How and where the services will 

be provided; and
(v) How the project will be evaluated; 

and
(2) Before the LEA makes any 

decision that affects the opportunities of 
eligible private school children to 
participate in the LEA’s Chapter 1 
project

(b) The LEA shall give private school 
officials a genuine opportunity to 
express their views regarding each 
matter subject to the consultation
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requirement in paragraph (a) of this 
section.
(Authority: 20 U.S.C. 2727(a))

§ 200.52 What factors does an LEA use in 
determining equitable participation?

(a) Equal expenditures. (1) 
Expenditures of funds made available 
under this part for educational services 
and arrangements for educationally 
deprived children in private schools 
must be equal (taking into account the 
number of children to be served and the 
special education needs of such 
children] to expenditures of funds made 
available under this part for children 
enrolled in the public schools of the 
LEA.

(2) Before determining equal 
expenditures under paragraph (a)(1) of 
this section, an LEA shah pay for 
reasonable and necessary 
administrative costs of providing 
services to public and private school 
children, including special capital 
expenses defined in § 200.57(a)(2), from 
the LEA’s whole allocation of funds 
under this part.

(b) Services on an equitable basis. (1) 
The Chapter 1 services that an LEA 
provides for educationally deprived 
children in private schools must be 
equitable (in relation to the services 
provided to public school children] and 
must be of sufficient size, scope, and 
quality to give reasonable promise of 
substantial progress toward meeting the 
special educational needs of the private 
school children to be served.

(2) Services are equitable if the LEA—
(i) Assesses, addresses, and evaluates 

the specific needs and educational 
progress of eligible private school 
children on the same basis as public 
school children;

(ii) Provides, in the aggregate, 
approximately the same amount of 
instructional time and materials for each 
private school child as it provides for 
each public school child;

(iii) Expends equal amounts on 
services for public and private school 
children in accordance with paragraph
(a) of this section; and

(iv) Provides private school children 
with an opportunity to participate that is 
equitable to the opportunity provided to 
public school children.
(Authority: 20 U .S.C. 2727(a))

§ 200.53 What are the requirements to 
ensure that funds do not benefit a private 
school?

(a) An LEA shall use funds under this 
part to provide services that 
supplement, and in no case supplant, the 
level of services that would, in the 
absence of Chapter 1 services, be

available to participating children in 
private schools.

(b) An LEA  shall use funds under this 
part to m eet the special educational 
needs of participating children in a  
private school, but not for—

(1) The needs of the private school; or
(2) The general needs of children in 

the private school.
(Authority: 20 U.S.C. 2727(a), 2728(b))

§ 200.54 What are the requirements 
concerning equipment and supplies for the 
benefit of private school children?

(a) T o m eet die requirements of  
section 1017 o f the A ct, a  public agency  
must keep title to and exercise  
continuing adm inistrative control o f all 
equipment and supplies that the LEA  
acquires with hinds under this p art for 
the benefit of educationally deprived  
children in p rivate schools.

(b) The public agency m ay place  
equipment and supplies in a private  
school for the period of time needed for 
the program.

(c) The public agency shall ensure that 
the equipment or supplies placed in a 
private school—

(1) Are used only for Chapter 1 
purposes; and

(2) Can be removed from the private 
school without remodeling the private 
school facility,

(d) The public agency shall remove 
equipment or supplies from a private 
school if—

(1) The equipment or supplies are no 
longer needed for Chapter 1 purposes; or

(2) Removal is necessary to avoid 
unauthorized use of the equipment or 
supplies for other than Chapter 1 
purposes.

(e) For the purpose of this section, the 
term “public agency” includes the LEA .
(A uthority : 20  U .S .C . 2727(a))

§ 200.55 May funds be used for 
construction of private school facilities?

No funds under this part may be used 
for repairs, minor remodeling, or 
construction of private school facilities. 
(A uthority: 20 U .S.C . 2727(a))

Capital Expenses
§ 200.56 How does a State receive a 
payment for capital expenses?

(a) From  the amount appropriated for 
capital expenses under section 1017(d) 
of the A ct, the S ecretary  pays a  S tate  an  
amount that heaps the sam e ratio  to the 
amount appropriated as the num ber of 
private school children in the State  who 
w ere served under Chapter 1 o f the 
ECIA during the period July 1 ,1 9 8 4  
through June 30 ,1985  bears to the total 
number of private school children 
served during that period in all S tates.

(b) The Secretary reallocates funds 
not used by a State for purposes of 
§ 200.57 among other States on the basis 
of need.
(Authority: 20 U.S.C. 2727(d))

§ 200.57 How does an LEA receive a 
payment for capital expenses?

(a) (1) An LEA may apply to the SEA 
for a payment to cover capital expenses 
that the LEA, in providing equitable 
Chapter 1 services to eligible children in 
private schools—

(1) Has paid from funds provided 
under Chapter 1 of the ECIA since July 
1,1985;

(ii) Is currently paying from funds 
provided under this part; or

(iii) Would incur because of an 
expected increase in the number or 
percentage of private school children to 
be served.

(2) “Capital expenses” means only 
expenditures for noninstructional goods 
and services that are incurred as a result 
of implementation of alternative 
delivery systems to comply with the 
requirements of A guilar v. Felton. These 
expenditures—

(i) Include—
(A) The purchase, lease, and 

renovation of real and personal property 
(including but not limited to mobile 
educational units and leasing of rental 
sites or space);

(B) Insurance and maintenance costs;
(C) Transportation; and
(D) Other comparable goods and 

services; and
(ii) Do not include the purchase of 

instructional equipment such as 
computers.

(b) The LEA’s application for 
payments under this section must 
contain—

(1) The amount, by fiscal year, of 
capital expenses paid from funds under 
this part and Chapter 1 of the ECIA 
since July 1,1985;

(2) The nature of the capital expenses;
(3) An assurance that the LEA will use 

payments received under this section in 
accordance with § 200.58;

(4) An assurance that the LEA has 
consulted with appropriate private 
school officials in preparation of its 
application;

(5) If appropriate, information 
sufficient to support anticipated 
increases in the number or percentage of 
private school children to be served; and

(6) Any other information the SEA 
may need to make a determination of 
need under paragraph (c) of this section.

(c) An SEA shall distribute funds it 
receives under § 200.56 to LEAs that 
apply on the basis of need. In
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determining need, the SEA shall 
establish criteria such as the following:

(1) (i) The extent to which payments 
under this section would be used by an 
LEA to increase the number of 
percentage of private school children 
served; or

(ii) The extent to which an LEA is 
providing Chapter 1 services to at lease 
the same number of percentage of 
private school children the LEA served 
during the period July 1,1984 through 
June 30,1985.

(2) The degree to which the quality of 
services an LEA is providing or would 
provide to private school children 
equals or exceeds the quality of services 
provided dining the period July 1,1984 
through June 30,1985.

(3) The percentage of funds the LEA 
has paid for capital expenses in relation 
to its basic Chapter 1 grant.
(Authority: 20 U.S.C. 2727(d))

§ 200.58 How does an LEA use payments 
for capital expenses?

(a) An LEA shall use payments 
received under § 200.57 for the 
following:

(1) To provide Chapter 1 services to 
benefit, to the extent possible, the public 
and private school children who were or 
are adversely affected by the LEA’s 
expenditures for capital expenses.

(2) To cover capital expenses the LEA 
is incurring or will incur to maintain or 
increase the number of percentage of 
private school children being served.

(b) The LEA may not take the 
payments received under § 200.57 into 
account in meeting the requirements in 
§ 200.52.

(c) The LEA shall account separately 
for payments receive under § 200.57. 
(Authority: 20 U.S.C. 2727 (a), (d))

§200.59 [Reserved]

Bypass

§ 200.60 What general requirements 
govern the implementation of a bypass?

(a) The Secretary implements a 
bypass in accordance with the 
procedures in 34 CFR 76.670 through
76.677 if—

(1) An LEA is prohibited by law from 
providing Chapter 1 services for private 
school children on an equitable basis; or

(2) The Secretary determines, 
following a complaint or an 
investigation, that an LEA has 
substantially failed to provide for the 
participation on an equitable basis of 
private school children.

(b) If the Secretary implements a 
bypass, the Secretary—

(1) Waives the LEA’s responsibility 
for providing Chapter 1 services for

private school children and arranges to 
provide the required services;

(2) Consults with appropriate public 
and private school officials; and

(3) Deducts the costs of the services, 
including any administrative costs, from 
the appropriate allocations of funds 
provided under this part to the affected 
LEA and SEA.

(c) Pending the final resolution of an 
investigation or a complaint that could 
result in a bypass action, the Secretary 
may withhold from the allocation of the 
affected LEA or SEA the amount the 
Secretary estimates is necessary to pay 
the cost of the services referred to in 
paragraph (b) of this section.
(Authority: 20 U.S.C. 2727(b))

§§ 200.61-200.69 [Reserved]

Subpart G— What Are Other State 
Responsibilities for the Chapter 1 LEA 
Program?

§ 200.70 Does a State have authority to 
issue State regulations for the Chapter 1 
LEA Program?

(a) (1) Except as provided in paragraph 
(b) of this section, Chapter 1 does not 
preempt, prohibit, or encourage State 
rules, regulations, or policies issued 
pursuant to State law.

(2) If a State issues rules, regulations, 
or policies, they may not be inconsistent 
with the provisions of the following:

(i) The Chapter 1 statute.
(ii) The regulations in this part.
(iii) Other applicable Federal statutes 

and regulations.
(b) A State may not issue rules, 

regulations, or policies that limit LEAs’ 
decisions affecting funds received under 
this part regarding—

(1) Grade levels to be served;
(2) Basic skill areas to be addressed;
(3) Instructional settings, materials, or 

teaching techniques to be used;
(4) Instructional staff to be employed, 

so long as the staff meets State 
certification and licensing requirements 
for education personnel; or

(5) Other essential support services.
(c) Nothing in paragraph (b) of this 

section limits an SEA’s—
(1) Responsibility to work jointly with 

an USA in suggesting various activities 
and approaches for program 
improvement under § § 200.37-200.38;

(2) Authority to review and approve 
an LEA’s application including 
determining that the activities in the 
application are supported by the LEA’s 
needs assessment; or

(3) Responsibility to ensure that an 
LEA uses funds under this part in 
accordance with all applicable 
requirements.

(d) The State shall identify any State 
rule, regulation, or policy relating to the

administration and operation of Chapter 
1 programs funded under this part, 
including those based on State 
interpretation of any Federal law, 
regulation, or guideline, as a State- 
imposed requirement.

(e)(l)(i) Except as provided in 
paragraph (e)(1) (ii) and (iii) of this 
section, if a State issues major rules or 
regulations relating to the 
administration or operation of programs 
funded under this part, the State shall 
convene a State committee of 
practitioners to review before publishing 
any major proposed or final rule or 
regulation.

(ii) In an emergency situation is which 
a major rule or regulation must be 
issued within a very limited time to 
assist LEAs with the operation of 
programs under this part, the State—

(A) May issue the regulation without 
consulting the committee of 
practitioners; but

(B) Shall immediately thereafter 
convene the State committee of 
practitioners to review the emergency 
rule or regulation prior to issuance in 
final form.

(iii) The State shall ensure that the 
committee of practitioners reviews non
major rules or regulations before 
publication.

(2) If a State does not issue rules or 
regulations relating to the 
administration or operation of programs 
under this part but issues policies that 
the SEA and LEAs are required to 
follow, the State must comply with the 
requirements in this section for issuing 
rules and regulations.

(3) (i) The committee of practitioners 
must include—

(A) Administrators;
(B) Teachers;
(C) Parents;
(D) Members of local boards of 

education; and
(E) Representatives of private school 

children.
(ii) A majority of the committee must 

be representatives of LEAs.
(iii) Members of the committee must 

be knowledgeable about the Chapter 1 
LEA Program.

(4) SEAs are encouraged to request 
from appropriate organizations 
recommendations for membership on 
the committee.
(Authority: 20 U.S.C. 2851)

§ 200.71 How may State personnel pay 
with funds available under this part be 
assigned to State programs?

(a) As provided in paragraph (b) of 
this section, an SEA may used funds 
received under § 200.72(a) to pay the 
salary costs for any employee assigned
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to programs funded under this part and 
special State programs that meet the 
requirements of § 200.45(a)(1) (i) and (2).

(b) Except as provided in paragraph
(c) of this section, salary costs are 
allowable charges to funds received 
under § 200.72(a) if the following 
conditions are met:

(1) An employee’s assignments are 
related to the SEA’s administrative, 
training, and technical assistance 
responsibilities under the programs.

(2) The SEA maintains 
contemporaneous time distribution 
records reflecting the actual amount of 
time the employee spends on the 
programs.

(3) The time distribution records are 
signed by the employee’s supervisor.

(4) Actual costs are charged to the 
programs on the basis of the employee’s 
time distribution records.

(c) If an employee is assigned 
administrative, training, and technical 
assistance duties that jointly benefit 
programs funded under this part and 
special State programs that meet the 
requirements of § 200.45 (a)(l)(i) and 
(a)(2), costs may be charged to die 
programs on a basis other than the time 
spent on each of the programs, provided 
charges are equitably distributed among 
funding sources.

Example. An employee spends three hours 
developing a manual for LEAs to use to 
improve parent participation in compensatory 
programs supported with funds under this 
part and under a State compensatory 
education program. Since only one manual is 
produced, the employee is unable to divide 
the actual time spent on each program. 
Therefore, the LEA may prorate costs, for 
example, to each program on the basis of the 
proportion of funds allocated for each of the 
programs benefiting from the manual.
(Authority: 20 U.S.C. 2853(b))

§ 200.72 What funds are available for an 
SEA to carry out its responsibilities?

(a) Funds fo r State administration. (1) 
Except for programs under Part C of 
Chapter 1 and as provided in paragraph 
(a)(2) of this section, an SEA shall use 
funds received under section 1404(a) of 
the Act for the proper and efficient 
performance of its duties under Chapter 
1.

(2) The SEA may not use more than 15 
percent of the funds referred to in 
paragraph (a)(1) of this section for 
indirect costs.

(b) Funds fo r implementing school 
improvement programs. (1) An SEA 
shall use funds made available under 
section 1405 of the Act for direct 
educational services in schools 
implementing program improvement 
plans under § 200.38(b)

(2) Parents of participating children, 
school staff, the LEA, and the SEA shall

jointly agree to the selection of 
providers of technical assistance and 
the best use of funds available under 
paragraph (b)(1) of this section, which 
may include assistance from—

(i) An institution of higher education;
(ii) A federally supported educational 

laboratory or center;
(iii) State personnel with expertise in 

educational improvement;
(iv) Locally, State, or nationally based 

consultants; and
(v) Other providers of the specific 

services required by a school’s program 
improvement plan.

(3) The SEA may not use the funds 
referred to in paragraph (b)(1) of this 
section for State administration.
(Authority: 20 U.S.C. 2824, 2825)

Complaint Procedures of the SEA

§ 200.73 What complaint procedures shall 
an SEA adopt?

An SEA shall adopt written procedure 
for:

(a) Receiving and resolving any 
complaint that the SEA or an LEA is 
violating a Federal statute or regulations 
that apply to the Chapter 1 LEA 
Program;

(b) Reviewing an appeal from a 
decision of an LEA with respect to a 
complaint; and

(c) Conducting an independent on-site 
investigation of a complaint if the SEA 
determines that an on-site investigation 
is necessary.
(Authority: 20 U.S.C. 2831(a))

§ 200.74 What are the minimum complaint 
procedures?

An SEA shall include the following in 
its complaint procedures:

(a) A time limit of 60 calendar days 
after the SEA receives a complaint:

(1) If necessary, to carry out an 
independent on-site investigation; and

(2) To resolve the complaint.
(b) An extension of the time limit 

under paragraph (a) of this section only 
if exceptional circumstances exist with 
respect to a particular complaint.

(c) The right to request the Secretary 
to review the final decision of the SEA.
(Authority: 20 U.S.C. 2831(a))

§ 200.75 How does an organization or 
individual file a complaint?

An organization or individual may file 
a written signed complaint with an SEA. 
The complaint must include:

(a) A statement that the SEA or an 
LEA has violated a requirement of a 
Federal statute or regulations that apply 
to the Chapter 1 LEA Program; and

(b) The facts on which the statement 
is based.
(Authority: 20 U.S.C. 2831(a))

§§ 200.76-200.79 [Reserved]

Subpart H— What Are the National 
Evaluation Standards?

Evaluation by an LEA

§ 200.80 How does and LEA evaluate 
student achievement?

(a) An LEA shall evaluate student 
achievement under § 200.35(a)(l)(ii) as 
follows:

(1) (i) The LEA shall assess—
(A) The Chapter 1 participants’ 

achievement in reading, mathematics, 
and language arts, not including projects 
designed to teach English to limited 
English speaking children, in grades 2 
through 12, as appropriate, after 
receiving Chapter 1 services; compared 
to

(B) An estimate of what their 
achievement would have been in the 
absence of Chapter 1 services.

(ii) In assessing achievement in 
language arts, and LEA may use tests 
designed to measure language arts or 
reading. If a reading test is used, the 
LEA shall assess achievement in both 
basic and more advanced skills.

(2) With regard to more advanced 
skills, the LEA shall assess the progress 
of Chapter 1 participants as measured 
by—

(1) (A) The “comprehension” or 
equivalent score of a nationally normed 
reading test; and

(B) The “problems and applications” 
or equivalent score of a nationally 
normed mathematics test; or

(ii) A test without national norms if—
(A) It is the instrument used for other 

required achievement reporting under 
this part;

(B) It provides an appropriate 
“comprehension” and “problems and 
applications” score; and

(C) The LEA meets the conditions in 
§ 200.82(b)(2).

(b) (1) The LEA shall measure student 
achievement under paragraph (a) of this 
section over a period of approximately 
12 months.

(2) (i) Except as provided in paragraph 
(b)(2)(ii) of this section, the LEA shall 
report on either a spring-to-spring 
testing interval or a fall-to-fall testing 
interval.

(ii) An LEA that measured 
achievement on a fall-spring testing 
interval during the 1988-89 school year 
may continue to do so for one additional 
year only (the 1989-90 school year) if the 
SEA determines that implementation of 
the annual cycle in 1989-90 would 
impose a substantial hardship on the 
LEA.

Example: An LEA uses the results of a pre
test administered in September 1988 and a
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post-test administered in May 1989 to 
measure and report on the achievement of 
children participating in projects under this 
part during the 1988-89 school year. The SEA 
determines that it would be a substantial 
hardship for the LEA to measure and report 
on children's achievement for the 1989-90 
school year on either a spring-to-spring or 
fall-to-fall testing interval. Therefore, the LEA 
may continue to report on participating 
children’s achievement on a fall-spring 
testing interval for the 1989-90 school year. 
However, the LEA must report on 
participating children’s achievement in 
school year 1990-91 using either, pre-tests 
administered during the fall of 1990 and post
tests administered during the fall of 1991; or 
pre-tests administered during the spring of 
1990 and post-tests administered during the 
spring of 1991.

(c) (1) At least once during the three- 
year evaluation period required under 
| 200.35(a), the LEA shall collect 
additional information to determine 
whether student achievement gains are 
sustained over a period of more than 12 
months (see § 200.35(a)(2)).

(2) The LEA shall report this 
information on either a spring-spring
spring testing interval or a fall-fall-fall 
testing interval.

(d) In estimating expected 
performance under paragraph (a)(l)(ii) 
of this section and elsewhere in this 
subpart, the LEA shall use the 
performance of children in a norm 
sample developed locally, by the SEA, 
or by a test publisher.

(e) Any test instrument used by the 
LEA under this subpart must be the 
current edition or the immediately 
previous edition.
(Authority: 20 U.S.C. 2729(a), (c), 2835)

§ 200.81 What technical standards does 
an LEA apply in evaluating student 
achievement?

An LEA shall ensure that its 
procedures for evaluating the 
achievement of children in programs 
under this part are consistent with the 
following technical standards:

(a) Representativeness of evaluation 
findings.

(b) Reliability and validity of 
evaluation instruments and procedures.

(c) Valid assessment of achievement 
gains.

(d) Quality control mechanisms to 
minimize error in evaluation procedures.
(Authority: 20 U.S.C. 2729(a), 2835)

§ 200.82 What procedures does an LEA  
use in evaluating student achievement?

Unless it is using approved alternative 
procedures under § 200.83, an LEA shall 
use the following procedures to evaluate 
student achievement in each Chapter 1 
project funded under this part that 
provides instructional services in

reading, language arts, or mathematics 
in grades 2 through 12 during the regular 
school year.

(a) The LEA shall administer a pretest 
and a posttest separated by 
approximately 12 months.

(b) The LEA may use a test with or 
without national norms as follows:

(1) If the LEA uses a test with national 
norms, the LEA shall administer the test 
within the appropriate range of the test 
publisher’s norming dates.

(2) If the LEA uses a test without 
national norms, the LEA shall adhere to 
technical requirements for equating this 
test with a nationally normed test as 
specified by the Title I Evaluation and 
Reporting System or other valid methods 
accepted by the Secretary.
(Authority: 20 U.S.C. 2729(a), 2835)

§ 200.83 What alternative procedures may 
an LEA use?

(a) An LEA may use alternative 
procedures to those in § 200.82 for 
evaluating student achievement if, 
before using the alternative procedures, 
the LEA obtains the approval of, first, 
the SEA and, then, the Secretary.

(b) In order for the SEA and the 
Secretary to approve alternative 
procedures, the LEA shall demonstrate 
that the procedures—

(1) Yield a valid and reliable measure 
of—

(1) The Chapter 1 children’s 
performance fn reading, language arts, 
or mathematics; and

(ii) The children’s expected 
performance; and

(2) Produce results that can be 
expressed in the common reporting 
scale established by the Secretary for 
SEA reporting.
(Authority: 20 U.S.C. 2729(a), 2835)

§ 200.84 How does an LEA report the 
results of student achievement to the SEA?

(a) (1) In reporting the results of 
student achievement evaluated under 
§ § 200.80-200.83, an LEA shall use—

(1) The common reporting scale 
established by the Secretary for SEA 
reporting; or

(ii) Another form of local reporting 
approved by the SEA.

(2) If the SEA approves another form 
of reporting, the IJELA shall include 
sufficient information to enable the SEA 
to convert the achievement results to the 
common reporting scale.

(b) Unless requested by the SEA, the 
LEA is not required to include in its 
evaluation report the results of the long
term evaluation required under
§ 200.80(c).
(Authority: 20 U.S.C. 2729(a) 2835)

Evaluation by An SEA

§ 200.85 What technical standards does 
an SEA use in conducting its evaluation?

In conducting its evaluation under 
§ 200.35(b), an SEA shall use technical 
standards that are commensurate with 
and appropriately reinforce those 
required of LEAs in § 200.81.
(Authority: 20 U.S.C. 2729(b), 2835)

§ 200.88 What requirements govern an 
SEA sampling plan?

(a) If the SEA wishes to use sampling 
in its evaluation of programs conducted 
under this part, the SEA shall submit, for 
prior approval by the Secretary, a 
proposed sampling plan designed to 
ensure that evaluations will be 
conducted in a representative sample of 
its LEAs in any school year.

(b) The Secretary approves a sampling 
plan that will provide reliable and 
representative data under this subpart.

(c) (1) The SEA shall review its 
sampling plan at least once every three 
years.

(2) If, based on this review or other 
circumstances, the sampling plan 
requires changes, the SEA shall request 
reapproval of the plan by the Secretary.
(Authority: 20 U.S.C. 2835)

§ 200.87 How does an SEA aggregate LEA 
student achievement data for inclusion in 
its evaluation?

(a) An SEA shall include, for all LEAs, 
or a sample of LEAs if a sampling plan 
has been approved by the Secretary, the 
following information in its evaluation:

(1) A statewide average of student 
achievement gains resulting from 
participation in Chapter 1 projects under 
this part reported for—

(1) Each participating grade level from 
2 through 12; and

(ii) Each of the following subjects: 
reading, mathematics, and language 
arts.

(2) A statewide average of progress 
students are making in more advanced 
skills, separately for reading and 
mathematics.

(3) Additional data specified by the 
Secretary.

(4) If applicable—
(i) The number of students excluded 

from the evaluation because of 
erroneous or missing data; and

(ii) The reasons for the exclusion.
(b) The SEA shall—
(1) Report student achievement gains 

on either a spring-to-spring or fall-to-fall 
basis; and

(2) Express each statewide average 
achievement gain in the common 
reporting scale established by the 
Secretary.
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(Authority: 20 U.S.C. 2729(b), 2835)

Allowable and Nonallowable Costs

§ 200.88 For what evaluation activities 
may an LEA or SEA use funds available 
under this part?

(a) An LEA or SEA may use funds 
made available under this part for any 
of the following evaluation activities:

(1) Identifying specific strengths and 
weaknesses of a project.

(2) Determining the results of a 
project.

(3) Disseminating the results of 
Chapter 1 evaluations.

(b) In addition to the requirement 
concerning the supplementary nature of 
funds available under this part in
§ 200.44 and other rules governing the 
allowability of Chapter 1 expenditures, 
the provisions of paragraph (c) of this 
section apply to the use of funds 
available under this part to support the 
purchase, administration, scoring, and 
analysis of evaluation instruments.

(c) Except for cases in which data 
meeting these needs are already 
available, the LEA or SEA may use 
funds available under this part for any 
of the following:

(1) Testing Chapter 1 participants for 
evaluation purposes only.

(2) In order to permit the LEA or SEA 
to convert its evaluation results to the 
common scale, administering a 
nationally normed test to all, or a 
representative sample of, the Chapter 1 
participants if the LEA or SEA has used 
a test without national norms for 
evaluation purposes.

(3) Testing an appropriate number of 
children no longer receiving Chapter 1 
services to determine whether

achievement gains are sustained over a 
period of more than 12 months (see 
§ 200.35(a)(2)).
(Authority: 20 U.S.C. 2721(a), 2728(b), 2729(a), 
2835)

§ 200.89 For what evaluation activities 
may an LEA or SEA not use funds available 
under this part?

An LEA or SEA may not use funds 
available under this part for any of the 
following evaluation activities:

(a) General districtwide or statewide 
testing programs.

(b) Establishing local or State norms, 
(cj Development of tests to meet the

standards in this subpart.
(Authority: 20 U.S.C. 2721(a), 2728(b))

PART 75— DIRECT GRANT 
PROGRAMS

2. The authority citation for Part 75 
continues to read as follows:

Authority: 20 U.S.C. 1221e-3(a)(l), unless 
otherwise noted.

3. A new § 75.910 is added to read as 
follows:

§ 75.910 Cooperation with audits.
A grantee shall cooperate with the 

Secretary and the Comptroller General 
of the United States or any of their 
authorized representatives in the 
conduct of audits authorized by Federal 
law. This cooperation includes access 
without unreasonable restrictions to 
records and personnel of the grantee for 
the purpose of obtaining relevant 
information.
(Authority: 5 U.S.C. Appendix 3, Sections 
4(a)(1), 4(b)(1)(A), and 6(a)(1); 20 U.S.C. 
1221e-3(a)(l), 1232f)

PART 76— STATE-ADMINISTERED 
PROGRAMS

4. The authority citation for Part 76 is 
revised to read as follows:

Authority: 20 U.S.C. 1221e-3(a)(l), 2831(a), 
and 3474, unless otherwise noted.

5. Section 76.401 is amended by 
revising (a)(1) to read as follows:

§ 76.401 Disapproval of an application- 
opportunity for a hearing.

(a) * * *

(1) Chapter 1 Program in Local 
Educational Agencies 
* * * * *

6. A new subheading “Procedures for 
Bypass” and § § 76.670 through 76.677 
are added to Subpart F to read as 
follows:
Procedures for Bypass 

Sec.
76.670 Applicability.
76.671 Notice by the Secretary.
76.672 Bypass procedures.
76.673 Appointment and functions of a 

hearing officer.
76.674 Hearing procedures.
76.675 Posthearing procedures.
76.676 Judicial review of a bypass action.
76.677 Continuation of a bypass.

Procedures for Bypass 

§76.670 Applicability.

The regulations in § § 76.671 through
76.677 apply to the following programs 
under which the Secretary is authorized 
to waive the requirements for providing 
services to private school children and 
to implement a bypass:

CFDA number and name of program Authorizing statute

Implement
ing

regulations 
Title 34 

CFR Part

84.010 Chapter 1 Program in Local Educational Agencies............. Chapter 1, Title I, Elementary and Secondary Education Act of 1965, as amended 200

84.151 Federal, State, and Local Partnership for Educational
(20 U.S.C. 2701 etseq.).

Chapter 2, Title I, Elementary and Secondary Education Act of 1965, as amended 298
Improvement

84.164 Mathematics and Science Education...................................
(20 U.S.C. 2911-2952, 2971-2976).

Title II, Part A, Elementary and Secondary Education Act of 1965, as amended 208

84.186 State and Local Programs....................................................
(20 U.S.C. 2981-2993).

Part B, Drug Free Schools and Communities Act of 1986 (20 U.S.C. 3191-3197)..... None

(Authority: 20 U.S.C. 2727(b), 2972(d)—(e), 
2990(c), 3223(c))

§ 76.671 Notice by the Secretary.
(a) Before taking any final action to 

implement a bypass under a program 
listed in § 76.670, the Secretary provides 
the affected grantee and subgrantee, if 
appropriate, with written notice.

(b) In the written notice, the 
Secretary—

(1) States the reasons for the proposed 
bypass in sufficient detail to allow the 
grantee and subgrantee to respond;

(2) Cites the requirement that is the 
basis for the alleged failure to comply; 
and

(3) Advises the grantee and 
subgrantee that they—

(i) Have at least 45 days after 
receiving the written notice to submit

written objections to the proposed 
bypass; and

(ii) May request in writing the 
opportunity for a hearing to show cause 
why the bypass should not be 
implemented.

(c) The Secretary sends the notice to 
the grantee and subgrantee by certified 
mail with return receipt requested.
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(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c))

§ 76.672 Bypass procedures.
Sections 76.673 through 76.675 contain 

the procedures that the Secretary uses in 
conducting a show cause hearing. The 
hearing officer may modify the 
procedures for a particular case if all 
parties agree the modification is 
appropriate.
(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c))

§ 76.673 Appointment and functions of a 
hearing officer.

(a) If a grantee or subgrantee requests 
a hearing to show cause why the 
Secretary should not implement a 
bypass, the Secretary appoints a hearing 
officer and notifies appropriate 
representatives of the affected private 
school children that they may 
participate in the hearing.

(b) The hearing officer has no 
authority to require or conduct 
discovery or to rule on the validity of 
any statute or regulation.

(c) The hearing officer notifies the 
grantee, subgrantee, and representatives 
of the private school children of the time 
and place of the hearing.
(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c))

§ 76.674 Hearing procedures.
(a) The following procedures apply to 

a show cause hearing regarding 
implementation of a bypass:

(1) The hearing officer arranges for a 
transcript to be taken.

(2) The grantee, subgrantee, and 
representatives of the private school 
children each may—

(i) Be represented by legal counsel; 
and

(ii) Submit oral or written evidence 
and arguments at the hearing.

(b) Within 10 days after the hearing, 
the hearing officer—

(1) Indicates that a decision will be 
issued on the basis of the existing 
record; or

(2) Requests further information from 
the grantee, subgrantee, representatives 
of the private school children, or 
Department officials.
(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c))

§ 76.675 Posthearing procedures.
(a) (1) Within 120 days after the 

record of a show cause hearing is 
closed, the hearing officer issues a 
written decision on whether a bypass 
should be implemented.

(2) The hearing officer sends copies of 
the decision to the grantee, subgrantee,

representatives of the private school 
children, and the Secretary.

(b) Within 30 days after receiving the 
hearing officer’s decision, the grantee, 
subgrantee, and representatives of the 
private school children may each submit 
to the Secretary written comments on 
the decision.

(c) The Secretary may adopt, reverse, 
modify, or remand the hearing officer’s 
decision.
(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990{c), 3223(c))

§ 76.676 Judicial review of a bypass 
action.

If a grantee or subgrantee is 
dissatisfied with the Secretary’s final 
action after a proceeding under 
§ § 76.672 through 76.675, it may, within 
60 days after receiving notice of that 
action, file a petition for review with the 
United States Court of Appeals for the 
circuit in which the State is located.
(Authority: 20 U.S.C. 2727(b)(4)(B)-(D), 
2972(h)(2)-(4), 2990(c), 3223(c))

§ 76.677 Continuation of a bypass.
The Secretary continues a bypass 

until the Secretary determines that the 
grantee or subgrantee will meet the 
requirements for providing services to 
private school children.
(Authority: 20 U.S.C. 2727(b)(3)(D), 2972(f), 
1221e-3(a)(l))

7. A new § 76.910 is added to read as 
follows:

§ 76.910 Cooperation with audits.
A grantee or subgrantee shall 

cooperate with the Secretary and the 
Comptroller General of the United 
States or any of their authorized 
representatives in the conduct of audits 
authorized by Federal law. This 
cooperation includes access without 
unreasonable restrictions to records and 
personnel of the grantee or subgrantee 
for the purpose of obtaining relevant 
information.
(Authority: 5 U.S.C. Appendix 3, Sections 
4(a)(1), 4(b)(1)(A), and 6(a)(1); 20 U.S.C. 
1221e-3(a)(l), 1232f)

§§ 76.2, 76.50, 76.51,76.401, 76.500, 76.530, 
76.532,76.533,76.534, 76.560, 76.561, 
76.563, 76.600,76.681,76.683, 76.700, 
76.701,76.702, 76.703,76.704, 76.707,
76.720.76.722.76.731.76.760, 76.761,
76.770 and 76.902 [Amended]

8. The authority citations for the 
following sections are amended by 
adding “§, 2831(a)” before the final 
parenthesis: §§76.2, 76.50, 76.51, 76.401, 
76.500, 76.530, 76.532, 76.533, 76.534, 
76.560, 76.561, 76.563, 76.600, 76.681, 
76.683, 76.700, 76.701, 76.702, 76.703, 
76.704, 76.707, 76.720, 76.722, 76.731,
76.760, 76.761, 76.770 and 76.902.

§76.1 [Amended]

9. The following authority citation is 
added at the end of § 76.1:
(Authority: 20 U.S.C. 1221e-3(a)(l), 2831(a), 
and 3474).

§76.125 [Amended]

10. The following authority citation is 
added at the end of § 76.125:
(Authority: 20 U.S.C. 1221e-3(a)(l), 2831(a), 
and 3474).

§76.591 [Amended]

11. The authority citation for § 76.591 
is amended by adding 2831(a)” before 
"3474”.

PART 77— DEFINITIONS TH A T  APPLY 
TO  DEPARTMENT REGULATIONS

12. The authority citation for Part 77 
(following § 77.1) is revised to read as 
follows:
(Authority: 20 U.S.C. 1221e-3(a)(l), 2831(a), 
and 3474, unless otherwise noted)

PART 78— EDUCATION APPEAL 
BOARD

13. The authority citation for Part 78 is 
revised to read as follows:
(Authority: 20 U.S.C. 1234-1234C (1982), 
unless otherwise noted.

§78.2 [Amended]

14. Section 78.2 is amended by 
removing the paragraph designation for 
paragraph (a), removing paragraph (b), 
and redesignating paragraphs (a)(1), 
(a)(2), (a)(3), (a)(4), (a)(4)(i), (a)(4)(ii),
(a) (4)(iii), and (a)(5) as paragraphs (a),
(b) , (c), (d), (d)(1), (d)(2), (d)(3), and (e), 
respectively.

§ 78.3 [Amended]

15. Section 78.3 is amended by 
removing “§§ 78.2(a)(4)” in paragraph (c) 
of the definition of “Appellant” and 
adding, in its place, “§ 78.2(d)”, and by 
removing § 78.2(a)(4)” in paragraph 
(b)(2) of the definition of "Party” and 
adding, in its place, "§ 78.2(d)”.

§ 78.6 [Amended]

16. Section 78.6 is amended by 
removing the paragraph designation for 
paragraph (a), removing paragraph (b), 
and redesignating paragraphs (a)(1), 
(a)(2), (a)(3), (a)(4), (a)(5), (a)(6), and 
(a)(7) as paragraphs (a), (b), (c), (d), (e),
(f), and (g), respectively.

§ 78.21 [Amended]

17. Section 78.21 is amended by 
removing "(a)(4) through (a)(6)” in 
paragraph (a)(2) and adding, in its place, 
“(d) through (f)”.
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§78.22 [Amended]
18. Section 78^2 is amended by 

removing “(a)(4) through (a)(6)” in 
paragraph (a) and adding, in its place, 
“(d) through (f)”.

§78.42 EAmendedl
19. Section 78.42 is amended by 

removing paragraph (c).

PART 204— [REMOVED]

20. Part 204 is removed.
Note: This Appendix wilt not be codified in 

the Code of Federal Regulations.

Appendix—Analysis of Comments and 
Changes

Section 200.1 What is the Chapter 1 
Program in  Local Educational Agencies?

Comment: One commenter expressed 
a concern that because the statute refers 
to helping Chapter 1 children succeed in 
the regular program of the LEA, § 200.1 
of the regulations should include the 
language from section 1001(b) of the Act, 
which states that the program purpose 
shall be accomplished through 
supplemental programs.

Discussion: Hie Secretary agrees that, 
although one of the purposes for the 
program is to help children succeed in 
the regular school program, the Federal 
assistance must provide services that 
are supplemental to the regular 
instructional program of the LEA.

Changes: Section 200.1(b) has been 
modified to include the examples from 
section 1001 of the Act.

Comment: A number of commenters 
recommended that, in addition to 
referring to “grade level proficiency,” 
the regulations list other indicators of 
program effectiveness such as criterion- 
referenced tests, reduction in dropout 
rates, and improved attendance. 
Commenters were concerned that the 
reference to "grade level proficiency” 
may perpetuate measurement of gain» 
on the basis of grade equivalents, which 
research indicates are less valid and 
reliable than other measures.

Discussion: Section 200.1 of the 
regulations sets forth the purpose of the 
Chapter 1 Program in Local Educational 
Agencies and, basically, repeats the 
language in section 1001(b) of the Act. 
The intent of § 200.1 is to state the 
purpose for the Federal financial 
assistance and not to provide specific 
indicators of program effectiveness. In 
§ 200.6(c) of the regulations, the terms 
“aggregate performance” and “desired 
outcomes” are defined. The latter 
definition includes a list of possible 
indicators for measuring program 
effectiveness. The list includes criterion- 
referenced tests, lower dropout rates, 
and improved attendance.

Changes: No change has been made to 
§ 200.1, but definitions for the terms 
“aggregate performance” and “desired 
outcomes” have been added in 
§200.6(c).
Section 200.3 W ho is  E ligible for a 
Subgrant?

Comment One commenter 
recommended clarifying that the types 
of subgrants—basic and concentration 
grants—are allocations rather than 
subgrants, and that the LEA actually 
applies for and receives a single grant.

Discussion: Although sections 1005 
and 1006 of the Act refer to "basic 
grants” and “grants for local educational 
agencies in counties with especially high 
concentrations of children from low- 
income families,” an LEA does not 
receive two separate grants. Section 
200.3 of the regulations reflects the 
statutory language by referring to the 
two allocations as grants. However, an 
LEA submits a single application for 
funds under both authorizations and is 
not required to account separately for 
the amounts received under the two 
allocations.

Changes: None.
Section 200.4 W hat K ing o f Activities  
M a y an LE A  Conduct?

Comment: One commenter felt that, 
because a librarian and a library serve 
the entire school, acquiring books and 
library materials and training librarians 
would dilute funds from benefitting 
educationally deprived children.

Discussion: The intent of § 200.4(c) is 
to demonstrate the range of activities 
that may be supported with funds under 
this part. The activities, however, are 
authorized only if the services, 
materials, and staff members paid for 
with grant funds are used to meet the 
special educational needs of 
educationally deprived children.

Changes: Section 200.4(c) has been 
revised to clarify tkat all the authorized 
activities must meet the special 
educational needs of educationally 
deprived children.

Comment Two commenters suggested 
that, to be consistent with the definition 
of “pupil services personnel” in section 
1471 of the Act, school psychologists 
and school social workers be mentioned 
at the beginning of the regulations. One 
of these commenters offered a lengthier 
list of persons who comprise pupil 
services personnel.

Discussion: Since section 1471 of the 
Act includes school counselors, school 
social workers, and school psychologists 
in the definition of “pupil services 
personnel,” the Secretary does not 
believe the regulations need to repeat 
the list in § 200.4(c). However, the

Secretary has added pupil services 
personnel to other sections of the 
regulations to emphasize their possible 
contribution to Chapter 1 projects.

Changes: Sections 20020(a)(10), 
200.34(c), and 200.34(e) have been 
revised to include pupil services 
personnel.

Comment One commenter suggested 
that language be added to § 200.4(d) to 
state that the 5 percent limitation for 
innovation projects does not preclude 
using other funds to carry out these 
activities. Another commenter 
questioned whether regular Chapter 1 
funds may be used for training non- 
Chapter 1 paid staff who serve 
educationally deprived children.

Discussion: Chapter 1 funds may be 
used for activities contained in 
§ 200.4(c) of the regulations. In most 
circumstances, these would include the 
activities contained in § 200.4(d)(2) (iii}- 
(vii), but not § 200.4(d) (i) and (ii). 
Permitting the LEA to use up to and 
including 5 percent of its allocation for 
innovation projects is an incentive for 
LEAs to devote resources to improve the 
quality of the program and provide 
additional flexibility.

Changes.* None,
Comment One commenter suggested 

that the general project resource 
allocation procedures for LEAs in 
§ 200.33 are inconsistent with the 
innovation project provisions of 
§ 200.4(d),

Discussion: The Secretary believes 
that one of the purposes of innovation 
projects is to provide the LEA with 
additional flexibility to improve the 
quality of the Chapter 1 LEA Program. 
Therefore, the allocation of resources 
under § 200.4(d) may not be consistent 
with the allocation of resources under 
§ 200.33. However, the decision to 
conduct an innovation project is left to 
the discretion of the LEA.

Changes: None.
Comment: One commenter requested 

that the provision of continued services 
for participants who are transferred to 
ineligible areas or schools as part of a 
desegregation plan in § 200.4(d)(2)(ii) be 
clarified to indicate that the provision 
may be used in conjunction with 
§ 200.31(c)(1), which allows the . 
continuation of services during the same 
school year.

Discussion: The Secretary agrees that 
a participant may continue to be served 
during the remainder of the school year 
in which the transfer occurs and up to 
two additional years under an 
innovation project.

Changes: Section 200.4(d){2)(ii) has 
been changed by adding the word 
“additional” to the provision.
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Section 200.5 W hat Regulations A p ply  
to the Chapter 1 LE A  Program?

Comment: Several commenters rioted 
that this section was helpful but 
requested that the Department, in 
addition to using CFR (Code of Federal 
Regulations) citations, list the Federal 
Register citation for each regulation 
including day, month, year, and page 
number.

Discussion: Amendments to the CFR 
are made periodically. Therefore, if 
Federal Register citations were included 
in the regulations, they would soon be 
out of date and readers may infer 
incorrectly that later changes would not 
apply to the program. In addition to 
publishing changes in the Federal 
Register, the Department notifies SEAs 
of all changes to the regulations.

Changes: None.
Comment: Several commenters 

provided positions on the applicability 
of EDGAR, suggesting that States must 
follow the cost principles and guidelines 
of EDGAR; that States should use their 
own financial management procedures; 
or that either all of EDGAR should apply 
or notations should be made to the 
extent it does not apply. One commenter 
suggested exactly what was proposed.
In addition, commenters requested 
clarification regarding the relationship 
of the requirements in EDGAR and 
Chapter 1 in the following areas: 
Definition of equipment, particularly the 
increase in applicable acquisition cost; 
time and effort flexibility; line item 
budget changes; carryover; and financial 
reports from LEAs.

Discussion: In order to provide 
additional guidance and to ensure that 
Chapter! funds are spent only for 
authorized program purposes, the 
Secretary has made certain provisions 
of EDGAR applicable to programs under 
this part. In determining which 
provisions to apply, the Secretary 
carefully balanced the need for basic 
program accountability with the 
important principle of minimum Federal 
interference in State and local affairs. In 
particular, the final regulations allow 
States to use their own procedures to 
ensure accountability with respect to 
matters governed by two Office of 
Management and Budget (OMB) 
circulars: A-102 (Uniform 
Administrative Requirements for Grants 
and Cooperative Agreements to State 
and Local Governments), codified for 
programs of the Depiartment in 34 CFR 
Part 80; and A-87 (Principles for 
Determining Costs Applicable to Grants 
and Contracts with State and Local 
Governments) as amended on January
28,1981, Only if a State chooses not to 
apply its own procedures would the

provisions in those parts of EDGAR 
apply to the Chapter 1 LEA Program.

If a State wishes to use its own 
procedures instead of the two OMB 
circulars implemented in EDGAR, the 
final regulations require that the State’s 
procedures meet three general criteria, 
set forth in § 200.5(a)(4)(i)-(iii), that are 
designed to ensure the minimal 
standards necessary for proper 
management of Chapter 1 funds. A State 
may adopt new procedures, or may use 
accountability procedures applicable to 
the use of its own funds, if those 
procedures meet the general criteria.
The State’s procedures do not have to be 
submitted to the Secretary for approval, 
but must be available for Federal 
inspection. If a State does not have its 
own written requirements implemented 
by July 1,1989, but wishes to develop 
them, the requirements in Part 80 and 
Appendix C to Part 74 apply until such 
time as the State’s written requirements 
are adopted. In the event a State’s 
requirements are determined to be 
insufficient, the enforcement provisions 
in Part E of GEPA apply, including the 
due process provisions in that part. 
During the transition period provided for 
in section 1491(c) of the Act, a State may 
continue to comply with the 
requirements under Chapter 1 of the 
ECIA.

The Secretary wishes to emphasize 
that States have complete discretion, 
subject to meeting the general criteria 
set forth in § 200.5(a)(4)(i)—(iii), to use 
their own procedures instead of the 
procedures in the two OMB circulars. 
Moreover, Circular A-102 has recently 
been revised to permit States to apply 
their own procedures to LEAs. As a 
result, even if a State chooses to adopt 
the procedures of that circular, it would 
still have considerable flexibility in 
determining the appropriate standards 
for accountability at the local level. 
Circular A-87 is currently being revised.

In addition, the final regulations make 
applicable a limited number of 
provisions from Part 76 (State- 
Administered Programs); Part 77 
(Definitions That Apply to Department 
Regulations); Part 78 (Educational 
Appeal Board); and Part 81 (General 
Education Provisions A c t -  
Enforcement). The Secretary believes 
these minimal requirements will help to 
ensure basic accountability without 
imposing undue burden and paperwork 
on SEAs and LEAs.

Changes: The criteria that a State’s 
procedures must ‘‘result in the efficient 
and effective administration of programs 
under this part” has been deleted from 
§ 200.5(a)(4). With regard to the 
comments regarding clarification of the 
relationship of certain EDGAR

requirements and Chapter 1 
requirements, the Department will 
provide appropriate clarification in the 
policy manual in accordance with 
section 1436(b)(2) of the Act

Section 200.6(c) Other Definitions

Comment: A number of commenters 
recommended revisions to the definition 
of “in loco parentis.” Specifically, one 
commenter recommended that the LEA 
agree to recognize any adult designated 
as "in loco parentis.” Another 
commenter recommended that the SEA 
be allowed to use the State’s legal 
definition of “in loco parentis.” Several 
commenters recommented that the 
definition be revised to require that the 
parent or legal guardian make the 
designation in writing.

Discussion: The defintion of “parent” 
in section 1471 of the Act includes a 
person standing in loco parentis. 
Typically, this persori would be the one 
with whom the child lives and is often a 
relative of the child. In some instances, 
the parent or legal guardian may wish 
another person to be responsible for the 
child’s education, including the Chapter 
1 program. This person must be 
designated by the parent or legal 
guardian. However, it is not the intent of 
the regulations that the designation of a 
person “in loco parentis” be the Chapter 
1  program only with the parent or legal 
guardian retaining authority with regard 
to the regular program of instruction in 
the school. The regualtions do not 
require that the designation be in 
writing. Specific procedures for 
designating a person to stand in loco 
parentis are left to the discretion of 
SEAs and LEAs.

Changes: The definition of “parent” in 
§ 200.6(c) has been revised to clarify 
that “in loco parentis” means either the 
person with whom a child lives or, in 
some instances, another person 
designed by the parent or legal guardian 
to be responsible for the total 
educational program of the child.

Comment: Three comments were 
received on the definition of 
“educationally deprived children^’ One 
commenter questioned whether the 
definition required the use of 
standardized, norm-referenced 
achievement tests to determine which 
children are below the level appropriate 
for their age. A second commenter 
suggested that the definition be revised 
to include children who score below the 
50th percentile or normal curve 
equivalence score in reading, language 
arts, or mathematics. Lastly, one 
commenter felt that there was a lack of 
congruity between the goal of helping 
children attain grade level proficiency



Federal Register / Vol. 54, No. 96 / Friday, M ay 19, 1989 / Rules and Regulations 21779

and the definition for children retained 
in grade. The commenter noted that 
retained children may be able to 
perform at grade level even though their 
achievement is not appropriate for 
children their age.

Discussion: Section 200.31(b) requires 
that the LEA identify educationally 
deprived children in all eligible school 
attendance areas but does not provide 
specific criteria, measures, or 
procedures to be .used. The Secretary 
believes that these decisions should be 
made by SEAs and LEAs to reflect local 
conditions. As to the perceived conflict 
between the program purpose and the 
definition, age has been used to define 
“educationally deprived children” in 
recognition that for various reasons 
children may not be in a grade 
appropriate for their age. Therefore, for 
the purpose of identifying educationally 
deprived children, age is a more 
appropriate factor than grade.

Changes: None.
Comment One commenter 

recommended that the definition of 
“preschool children” be modified to 
clarify that the children are below the 
age or grade the LEA is required to 
provide free public education, since 
some school districts voluntarily provide 
programs for children before the 
compulsory attendance age.

Discussion: The intent of the 
definition is to implement section 
1014(a) of the Act, which provides that 
among the chidren eligible for services 
are those who are not yet at a grade 
level for which the LEA provides a free 
public education. This, in an LEA that 
provides kindergarten for five-year-olds 
either voluntarily or because of State 
law, “preschool children” are those 
children who are not old enough for 
kindergarten. If the requested 
modification were made, an LEA might 
think that it could use Chapter 1 funds to 
provide a “preschool” program for some 
children while it used local funds to 
provide the same program for other 
children, because the LEA was not 
required to provide the program to any 
of the children. This use of Chapter 1 
funds would violate the supplement, not 
supplant requirement in section 1018(b) 
of the Act. If an LEA is voluntarily 
providing kindergarten, for example, 
Chapter 1 funds may be used to provide 
supplemental services to eligible 
children just as at other grades. 
Classifying those children as “preschool 
children” would not be necessary.

Changes: None.
Comment Two comments were 

received on the definition of “school 
attendance area.” One commenter ' 
requested clarification of “voluntary 
basis.” The second commenter believed

that a portion of the definition, which 
refers to a school a child would attend if 
the child were not attending a private 
school or another public school on a 
voluntary basis, is confusing.

Discussion: Eligibility of school 
attendance areas for Chapter 1 services 
is determined on the basis of the number 
of percentage of low-income children 
residing in that area. The definition 
provides a way to count children 
attending private schools, either in the 
attendance area or outside it, and also 
counts children who voluntarily attend 
another school under an open 
enrollment policy or a desegregation 
plan.

Changes: None.
Comment Several commenters noted 

that § 200.6(a) refers to the definition of 
“more advanced skills” contained in 
section 1471 of the Act, but that no 
definition of “basic skills” is included. 
Commenters suggested that the 
regulations contain a definition of "basic 
skills.”

Discussion: As commenters noted, the 
definition of “more advanced skills” 
appears in the statute, but the term 
"basic skills” is not defined. The 
Secretary believes that, although there is 
some general agreement that basic skills 
include those skills needed in order to 
read and compute, States often have 
vary ing definitions of the term. The 
Secretary believes a national definition 
for Chapter 1, which might conflict with 
those of the States, would cause 
unnecessary difficulty and is not 
needed.

Changes: None.
Section 200*20 How Does an LEA 
Apply fo r a Subgrant?

Comment One commenter suggested 
that | 200.20(a)(5) include a reference to 
children in adult correctional 
institutions.

Discussion: The omission of a 
reference to children in adult 
correctional institutions was 
inadvertent.

Changesc Sections 200.1 and 200.20 
have revised to include children in local 
correctional institutions in addition to 
those in institutions for neglected or 
delinquent children.

Comment Many commenters objected 
to the requirement in § 200.20(a)(8) that 
the LEA submit to the SEA copies of 
salary schedules and policies to ensure 
compliance with the comparability of 
services requirements in § 200.43 of the 
regulations. Commenters believed that 
the requirement created duplicative, 
burdensome, and unnecessary 
paperwork. In addition, commenters 
noted that salary schedules could 
become outdated by the time an

application for funds was approved. As 
an alternative, several commenters 
recommended that the requirements be 
revised to require that the LEA maintain 
on file copies of salary schedules and 
the policies required by § 200.43.

Discussion: Section 1018(c) of the Act 
states that, as means of demonstrating 
comparability, an LEA may provide a 
written assurance that it has established 
and implemented a district wide salary 
schedule; a policy to ensure equivalence 
among schools in teachers, 
administrators, and auxiliary personnel; 
and a policy to ensure equivalence 
among schools in the provision of 
curriculum materials and instructional 
supplies. The intent of the proposed 
regulations was to provide the SEA with 
the salary information and policies for 
review prior to approving the 
application, minimizing the LEA’s risk of 
subsequently being found to be out of 
compliance with the requirement. 
However, the Secretary does not want 
to impose unnecessary paperwork 
burden, especially since section 1018(c) 
of the Act states that an LEA shall be 
considered to have met the comparable 
services requirements if it files with the 
SEA the appropriate written assurance. 
In any Case, the LEA must comply with 
the comparable services requirements in 
§ 200.43, and the SEA must monitor the 
LEA's compliance with the 
requirements.

Changes: Section 200.20(a) has been 
revised to remove the provision 
requiring that the LEA include with its 
application a copy of its salary schedule 
and policies.

Comment Two commenters suggested 
the deletion of the provision requiring 
the LEA to submit in its application data 
showing that the LEA maintained fiscal 
effort. The commenters noted that the 
Act did not specifically require that the 
data be in an application.

Discussion: The Secretary 
understands that many SEAs collect and 
maintain expenditure data in a form that 
allows determinations that LEAs have 
maintained fiscal effort. Therefore, to 
require LEAs in those States to provide 
that information in an application would 
be duplicative and unnecessary.

Changes: Section 200.20(a)(7) has been 
revised to require that data 
demonstrating maintenance of fiscal 
effort be included fa» the application only 
if the data are not otherwise available to 
the SEA.

Comment Three commenters took 
exception to the provision that allowed 
the SEA to require LEAs to submit any 
other information it finds necessary to 
ensure compliance with the LEA 
application assurances in
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§ 200.20(a)(10). One commenter 
suggested that either the assurances or 
information demonstrating compliance 
should be required, but not both.
Another commenter believed that this 
requirement is vague and questioned 
what information an SEA would require 
to determine compliance with the 
assurances. On the other hand, another 
commenter requested that the provision 
be expanded to cover any information 
the SEA needs to ensure compliance 
with the requirements under this part.

Discussion: Although the commenters 
indicated concern over possible burden 
an SEA may impose on LEAs by 
explicitly stating that additional 
information may be required in an LEA’s 
application, the SEA has responsibility 
for determining that what is proposed in 
an application meets the requirements of 
the Act and the regulations. An SEA 
may determine that the assurances in 
§ 200.20(a) (10) are insufficient to 
determine that LEAs will be in 
compliance. However, the Secretary is 
concerned about the possible paperwork 
burden.

Changes: Section 200.20(a)(10) has 
been changed to clarify that any 
additional information is to be required 
with the least possible paperwork and 
burden.

Comment: Three commenters 
suggested that because § 200.20(a)(4) 
requires a description of the desired 
outcomes ôr children participating in 
the Chapter 1 project, in terms of basic 
and more advanced skills, the term 
“more advanced skills” should be 
defined in the definition section of the 
regulations.

Discussion: Section 1471 of the Act 
includes a definition of the term “more 
advanced skills.” Section 200.6(a) of the 
regulations incorporates into the 
regulations definitions of all terms 
included in section 1471. Therefore, no 
further definition of the term is 
necessary.

Changes: None.
Comment: Two comments were 

received concerning the requirement in 
§ 200.20(a)(5) that the application 
include a description of the services to 
be provided to eligible children enrolled 
in private elementary and secondary 
schools. One commenter recommended 
deletion of the provision since section 
1012(c) of the Act requires only an 
assurance that the LEA has made 
provisions for services for private school 
children. Another commenter suggested 
that the application need only describe 
services for children enrolled in private 
schools on a districtwide basis and not 
on a school-by-school basis.

Another commenter recommended 
that the budget required by

§ 200.20(a)(3) include a listing of the 
proposed expenditures for private 
school children to demonstrate that the 
LEA plans to make equal expenditures 
for eligible children enrolled in private 
schools.

Several commenters suggested that 
additional assurances be required of an 
LEA concerning the provision of 
services to eligible children enrolled in 
private schools. One commenter 
recommended that the LEA provide an 
assurance that it is implementing 
requirements for services to private 
school children in §§ 200.50 through
200.58. Other commenters requested an 
additional assurance that private school 
officials were consulted, with one 
commenter suggesting that an 
appropriate private school official’s 
signature be part of the assurance.

Discussion: Given the statutory 
requirement to serve eligible children 
enrolled in private schools and the 
requirement that the application include 
a description of projects to be 
conducted, the Secretary believes that, 
in addition to an assurance that private 
school children will be served, a 
description is needed in order for the 
SEA to approve the application. The 
description need only describe services 
to be provided for all eligible attendance 
areas selected for participation in the 
program and not separately for each 
attendance area, and should provide 
sufficient information for the SEA to 
determine that the services ensure 
equitable participation in accordance 
with § § 200.50 through 200.58.

Section 200.20(a)(3) of the proposed 
regulations required that the project 
description include a budget for the 
initial project year. As part of that 
budget, the Secretary agrees that the 
budget should be of sufficient detail to 
show proposed expenditures for both 
public and private school children.

Changes: Paragraphs (a)(3) and (d)(3) 
of § 200.20 have been revised to clarify 
that the budget include proposed 
expenditures for services to both public 
and private school children. In addition, 
§ 200.20(a)(5) has been changed to 
require that the description of services 
for eligible children enrolled in private 
schools be provided to ensure the 
equitable participation of the children in 
accordance with §§ 200.50 through
200.58.

Comment: One commenter requested 
that the assurance in § 200.20(a)(10)(ii) 
of the proposed regulations be revised to 
include pupil services personnel in the 
group to be consulted concerning the 
design and implementation of the 
project.

Discussion: The Secretary agrees that 
pupil services personnel, with their

knowledge and skills concerning 
parents, families, and support services, 
can play an important role in designing 
and implementing projects.

Changes: Section 200.20{a)(10)(i)(B) 
has been changed to include pupil 
services personnel in the assurance 
concerning consultation.

Comment: One commenter requested 
that § 200.20{a)(10)(iv) of the proposed 
regulations, which refers to coordinating 
the Chapter 1 curriculum with the 
regular instructional program, provide 
for an examination of the regular 
program of instruction to determine 
whether practices related to that 
instruction were contributing to Chapter 
1 children’s lack of achievement. The 
commenter made a similar request for 
§ 200.37(a)(2)(iv)(D) of the proposed 
regulations, which refers to improving 
coordination with the regular school 
program.

Discussion: The proposed regulations 
concerning coordination of the 
instruction provided with funds under 
this part with the regular instructional 
program stem directly from sections 
1012(c) and 1021 (b)(1)(A)(ii) of the Act. 
Given that one of the purposes of the 
assistance under this part is to help 
educationally deprived children succeed 
in the regular program, coordination 
between the instructional programs 
would seem to be essential. The 
Secretary agrees that the required 
coordination of services includes an 
examination of practices and procedures 
under both the Chapter 1 program and 
the regular program. To examine one 
and not the other precludes any genuine 
efforts to coordinate services.

Section 200.1(b) of the regulations 
reflects the statutory purpose of the 
program—helping participating children 
succeed in the regular program. Both 
statutory requirements for coordinating 
the services are included in the 
regulations.

Changes: Section 200.20(a}(10) and 
200.27(a)(2) have not been revised, but 
§ 200.35(a)(l)(ii) has been added to the 
regulations, which requires an LEA to 
include in its evaluation a review of 
Chapter 1 children’s progress in the 
regular program.
Section 200.23 H ow  Does an SEA  
Allocate County Aggpegate Amounts?

Comment: Commenters recommended 
that the regulations include alternative 
methods of identifying low-income 
students such as school lunch and Aid 
to Families with Dependent Children 
(AFDC). Also recommended was 
language requiring SEAs to allocate 
funds to LEAs in the county on the basis 
of a uniform measure of poverty.
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Discussion: Section 200.23(b)(1) of the 
regulations requires that the SEA 
allocate the county aggregate amount to 
LEAs in the county on the best available 
data on the number of children from 
low-income families in the LEAs. No 
specific method is identified in the 
regulations so it should be understood 
that a variety of methods may be used. 
The Secretary agrees that, in accordance 
with section 1005(a)(2) of the Act, the 
allocation among LEAs must be on an 
equitable basis; therefore, a uniform 
measure of low-income must be used for 
all LEAs in the county.

Changes: Section 200.23(b)(1) has 
been modified to require that the SEA 
shall use a uniform measure of low- 
income in the county.

Comment: One commenter suggested 
that when an LEA serves children from 
another LEA, the SEA should not adjust 
the LEA’s allocation and that the two 
LEAs should devise a plan together to 
provide services to the students.

Discussion: Section 200.23(b) (2) (iii) 
suggests that an SEA may adjust 
allocations or permit the LEA 
individually or in cooperation with 
another LEA to carry out the project. 
There is no requirement that the SEA 
must adjust an allocation in such a 
circumstance.

Changes: None.
Comment One commenter questioned 

if the State could require the LEA to 
spend additional funds or provide 
additional services to the neglected or 
delinquent institutions if the State finds 
that services being provided are 
insufficient.

Discussion: If the LEA receives an 
allocation for children in a local 
institution, the LEA must include the 
children residing in the institution in its 
annual needs assessment. Resources are 
allocated to schools on the basis of the 
number and needs of children to be 
served, including children in the local 
institution. The LEA must address the 
needs of the children in the institution. 
Some of the children may be served in 
public schools by the Chapter 1 LEA 
Program while others may be served in 
the institution. Decisions on the 
resources made available are made by 
the LEA on the basis of its annual needs 
assessment. The SEA has the 
responsibility for approving applications 
and monitoring the LEA’s compliance 
with requirements.

Therefore, in certain situations, the 
SEA could require an LEA to provide 
additional resources for children in 
institutions.

Changes: None.
Comment: One commenter requested 

clarification on whether the SEA should 
adjust an LEA’s allocation on a prorated

basis if a neglected or delinquent 
institution closes.

Discussion: If a neglected or 
delinquent institution were to close 
before the beginning of the school year, 
the funds would be transferred to the 
LEA in which the institution to which 
the students would be transferred is 
located. If the institution were to close 
in the middle of the school year, the LEA 
would have met its obligation for 
serving those students and there is no 
statutory requirement to adjust its 
allocation.

Changes: None.
Comment: One commenter requested 

that the minimum allocation (fewer than 
10 children) language in § 200.23(b)(3) 
apply to this section in regard to 
services to children attending neglected 
or delinquent institutions and private 
schools.

Discussion: The language in section 
1005(b) of the Act refers to the total 
number of children to be counted for 
purposes of allocation of funds and not 
to numbers of children eligible to be 
served. In determining the number of 
children for purposes of allocations, 
children who attend private schools or 
are in neglected or delinquent 
institutions are counted. The “fewer 
than 10 children’’ language applies only 
when the entire LEA has fewer than 10 
children to generate funds.

Changes: None.

Section 200.25 H o w  Does an SEA  
Allocate Concentration Grants to an 
LE A ?

Comment: Commenters recommended 
the retention of a unified allocation to 
counties of basic and concentration 
grants but also recommended that the 
regulations specify that SEAs need not 
issue differing regulations to govern the 
two types of grants.

Discussion: Although not stated in the 
proposed regulations, this is the 
Secretary’s intent.

Changes: Section 200.25(c) has been 
added to clarify that regulations 
governing basic grant funds also apply 
to concentration grant funds.

Comment: Two commenters suggested 
that regulations be developed for those 
districts that are located in more than 
one county.

Discussion: The same principles 
included in § 200.23(b)(2)(i) in regard to 
the basic grant allocation for districts 
that overlap county lines apply to 
concentration grants.

Changes: None.
Comment One commenter questioned 

whether each LEA would receive 
concentration grant funds if every LEA 
in the State meets the eligibility 
requirements.

Discussion: If an LEA meets the 
eligibility requirements as defined in 
§ 200.3(c)(1), it will receive 
concentration grant funds. Therefore, if 
every LEA meets the eligibility 
requirements, each would receive an 
appropriate proportion of concentration 
grant funds from the SEA.

Changes: None.
Comment One commenter questioned 

if an LEA composed of twelve town 
school districts would be required to 
demonstrate how funds are spent town 
by town or for the LEA as a whole.

Discussion: As with basic grant funds, 
the LEA is not required to account for 
expenditure of its concentration grant 
funds among subunits. Neither will the 
LEA be required to account separately 
for basic and concentration grant funds.

Changes: None.
Comment One commenter questioned 

what to do if a school does not want a 
concentration grant.

Discussion: An LEA, not a school, is 
eligible for concentration funds. 
Therefore, the school does not have the 
option to decline a concentration grant.

Changes: None,
Comment Commenters requested that 

“eligible LEA” be clarified to mean 
“eligible LEA for concentration grant.”

Discussion: The Secretary agrees this 
clarification would be helpful.

Changes: Throughout § 200.25, the 
term “eligible LEAs” has been revised to 
clarify that the LEA is eligible for 
concentration grant funds.

Comment: One commenter suggested 
that all funds be distributed by the SEA 
to eligible LEAs in proportion to the 
number of children from low-income 
families in the school district.

Discussion: Section 1006 of the Act 
requires distribution of concentration 
grants to those LEAs that meet the 
eligibility criteria.

Changes: None.
Comment: One commenter questioned 

if it would be possible to rank order 
those eligible LEAs that are in ineligible 
counties applying for concentration 
grants or if all that apply must receive 
funds.

Discussion: For those LEAs that are 
located in ineligible counties, the SEA 
may reserve not more than 2 percent of 
concentration grant funds to make direct 
payments to those LEAs. SEAs must 
rank order those LEAs to determine 
concentration grant payments. Since 
determinations of poverty in LEAs by 
States are often based on criteria other 
than those used to determine eligilitity 
of counties, there may be some States in 
which there are several LEAs eligible, 
based on criteria States use, that are not 
located in counties that receive
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allocations. The ranking procedure will 
allow SEAs to allocate funds to those 
LEAs in greatest need.

Changes: Section 200.25(b)(1) has 
been revised to clarify that LEAs in 
ineligible counties will be rank ordered 
to receive concentration grants from the 
2 percent portion of the total 
concentration grant amount the SEA 
may reserve for those LEAs.

Comment: One commenter was 
concerned that the mixing of two data 
sources to allocate basic and 
concentration grants would be 
cumbersome and could result in some 
inequities.

Discussion: The Secretary agrees that 
concentration grants are to be allocated 
on the basis of the same data sources as 
are basic grants as described in § 200.23 
or § 200.24 of the regulations.

Changes: Section 200.25 has been 
modified throughout to refer to the 
current number of children counted for 
the purposes of § 200.23 or § 200.24. 
Section 200.23 has been revised to state 
that the SEA shall use a uniform 
measure of poverty to determine the 
number of children from low-income 
families.

Comment: Commenters recommended 
that the regulations be changed to 
clarify that the term “proportion of low- 
income families” refers to children 
counted under either the 15 percent or 
the 6,500 criteria, not just the 15 percent

Discussion: The Secretary concurs 
that the clarification would be helpful.

Changes: Section 200.25 has been 
revised accordingly.

Section 200.26 H ow  Does an SEA  
Reallocate Funds?

Comment: Two commenters stated 
that there is a conflict between the 
maintenance of effort and reallocation 
requirements. One section indicates that 
SEAs are to reallocate funds if an LEA 
fails to maintain effort and the other 
that SEAs are to proportionally reduce 
the allocation. One of the commenters 
suggested that present policy regarding 
failure to meet maintenance of effort 
requirements is better.

Discussion: The Secretary agrees that 
the proposed wording of § 200.26(a)(ii) 
was not clear and appeared to say that 
an LEA that failed to maintain effort 
would not have already had its 
allocation reduced.

Changes: Section 200.26(a)(ii) has 
been revised accordingly.

Comment: One commenter suggested 
that giving comparable data to 
demonstrate an increase in low-income 
children since 1980 is impossible for 
States that retain data on free milk, and 
free lunch, and AFDC for only five years

as required by law and not nine years as 
would be required by this interpretation.

Discussion: Section 1403(b) of Act 
requires that funds be reallocated only 
to those LEAs where distribution of 
funds under the formula in section 1005 
has resulted in inequity “as a result of 
such factors as population shifts or 
changing economic circumstances.” 
Unless the data on which the original 
distribution was made have been 
retained, a determination of these shifts 
and changes cannot be made.

Changes: None.
Comment: Several commenters 

requested clarification on census 
undercounts or overcounts. Qne asked if 
a documented census undercount would 
be considered an inequity in the 
application formula. The others 
requested additional language to cover 
estimated overcounts or undercounts of 
individuals from the most recent 
decennial census.

Discussion: The issue of census 
undercounts and overcounts will be 
discussed in the policy manual. In 
reference to the question regarding an 
inequity in the formula, section 
1005(c)(2)(a) of the Act requires that the 
count of children be based “on the most 
recent satisfactory data available from 
the Department of Commerce,” whereas 
section 1403(a)(2) refers to factors such 
as population shifts and changing 
economic circumstances. Therefore, the 
Secretary does not think alleged 
undercounts form a basis for 
reallocation.

Changes: None.
Comment: One commenter questioned 

whether the comparison with 1980 data 
also holds for the neglected and 
delinquent caseload data, or if it can be 
determined on a current basis.

Discussion: Section 20Û.26(b)(2)(ii) 
discussed one of the factors that may 
cause inequities in the formula which is 
“caseload data used in the allocation 
that are not representative of the 
number of neglected or delinquent 
children in local institutions.” However, 
caseload data are collected annually, 
not based on 1980 data. If the State 
determines that thé caseload data used 
for initial allocation were not accurate, 
that inaccuracy is a basis for 
reallocating funds to the LEA.

Changes: None.
Section 200.30 H o w  Does an LE A  
Select School Attendance Areas to be 
Project Areas ?

Comment: One commenter supported 
the option to continue to serve schools 
one year beyond the year at which they 
cease to be selected for participation, 
but the commenter recommended it be 
stipulated that schools served under this

provisions not replace schools selected 
to operate a Chapter 1 project.

Discussion: Although consensus was 
reached by the negotiated rulemaking 
groups on project areas, the group did 
not consider whether schools identified 
as eligible under any of the special rules 
in § 200.30(b) could replace schools 
determined to be eligible under the 
general rule in § 200.30(a). It is not the 
intent of § 200.30(b)(5) to deny Chapter 1 
services to any eligible school but to 
provide continued services for one 
additional year to a school that was 
eligible and served the previous year 
but, in the absence of this provision, 
would not be selected to participate in 
the Chapter 1 project. However, if an 
LEA does not have sufficient funds to 
add services to a school that is now 
eligible and could be served, but 
received no services the previous year, 
the LEA may choose to continue 
services in the formerly served school 
this year and not serve the school that 
would otherwise participate.

Changes: Section 200.30(b)(5) has 
been revised to provide that a school 
attendance area that continues to be 
Served under the continuation 
provisions may take the place of an 
otherwise eligible school attendance 
area that could be served.

Comment: One commenter 
recommended that LEAs be allowed to 
select eligible attendance areas by using 
a combination of percentage and 
average number of children from low- 
income families.

Discussion: The use of a combination 
of percentage and number of children 
from low-income families has been an 
acceptable procedure for identifying 
eligible attendance areas under Chapter 
1 (EC1A). To meet the requirement for 
targeting resources on a limited number 
of school attendance areas with the 
highest concentration of children from 
low-income families, the procedure 
limited the number of eligible 
attendance areas to the number it would 
have identified if it had used only one of 
the methods.

Changes: Section 200.30{a)(2)(B)(ii) 
has been added to allow an LEA to use 
a combination of percentage and 
number of children from low-income 
families in identifying eligible areas, 
except that the total number of eligible 
attendance areas may not exceed the 
number of attendance areas the LEA 
would have identified as eligible if it 
had used only one of the methods.

Comment: One commenter 
recommended that the exemption in 
§ 200.30(d) be expanded to include an 
LEA with not more than one school 
building for each grade span in order to
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prevent unnecessary paperwork for 
qualifying LEAs.

Discussion: If an LEA has only one 
school building for each grade span, that 
school is automatically eligible for 
Chapter 1 services.

Changes: Section 200.30(d)(2) is added 
specifically to exempt an LEA from 
identifying eligible attendance areas if 
the LEA has no more than one school 
attendance area at each grade span.

Comment: One commenter was 
concerned that the language used in 
discussion of concentration of services 
is too lax and requested stronger and 
more clarifying language to ensure that 
schools provide services in the area 
identified as most in need.

Discussion: Paragraphs (a) (2) and (3) 
of § 200.30 require LEAs to rank schools 
on the basis of concentrations of low- 
income children and select schools on 
the basis of that ordering. Section 200.32 
requires LEAs to establish projects of 
sufficient size, scope, and quality to give 
reasonable promise of substantial 
progress toward meeting the needs of 
educationally deprived children. Section 
200.33(a) requires LEAs to allocate funds 
among schools on the basis of the 
number and needs of children in each 
school. The Secretary believes that, 
taken together, the provisions provide 
for sufficient concentration of services 
commensurate with statutory 
requirements.

Changes: None.
Comment: Several commenters 

requested clarification to allow an LEA 
to waive a needs assessment 
requirement at certain grade levels if it 
determines that funding is inadequate to 
provide services in all grade levels.

Discussion: Section 1014(b) of the Act 
provides that an LEA may receive 
Chapter 1 funds only if it makes an 
assessment of educational needs each 
year to identify educationally deprived 
children in all eligible attendance areas. 
An assessment of educational needs 
must be made at all grade levels to 
determine the areas and grade levels of 
greatest need. The regulations 
accurately reflect the legislative 
requirement that an assessment of 
educational needs be made each year in 
all eligible attendance areas.

Changes: None.
Comment: One commenter requested 

that the special rule in § 200.30(b)(1) 
should clarify the 5 percent above or 
below the average concentration of low- 
income children and if all schools must 
be served when an LEA implements this 
provision. Others recommended that the 
regulations be changed to allow the LEA 
to use this provision if the school with 
the highest concentration of low-income 
children was within ten percentage

points of the school with the lowest 
concentration of these children in a 
grade grouping or the entire LEA. 
Another commenter requested that the 
no-wide-variance rule now established 
be applied only to the variation below 
the LEA average concentration of these 
children because attendance areas 
above the average are already eligible.

Discussion: The House Report and 
Senate Report, which provide the 
legislative history for Pub. L .100-297, 
make Congressional intent clear that in 
order for LEAs to apply the no-wide- 
variance provision, the variation from 
the districtwide poverty average is no 
more than five percent. This provision 
provides additional specificity to the 
previous Chapter 1 provision allowing 
LEAs to serve all their school 
attendance areas if they have uniformly 
high concentrations of poverty.

Changes: Section 200.30(b)(1) has 
been changed to make it clear that in 
order to apply this provision, the 
percentage of children from low-income 
families in each school attendance area 
is not more than five percentage points 
above or five percentage points below 
the average percentage of children from 
all low-income families within a grade 
span grouping or within the entire LEA.

Comment: Two commenters requested 
a clarification of the interchangeable use 
of the terms “attendance area” and 
"building," and the term "project.”

Discussion: "Project” is defined in 34 
CFR 77.1 to mean the activity described 
in an application. "School attendance 
area” means, in relation to a particular 
public school, the geographic area in 
which the children who are normally 
served by that school reside. The 
Secretary agrees that the use of the term 
“building” was inconsistent with other 
terminology in the regulations.

Changes: The term "building” in 
§ 200.43(b) has been changed to 
“attendance area” to be more consistent 
with other terminology and to clarify the 
regulations.

Comment: Some commenters claimed 
that implementation of § 200.30(b)(2)(ii) 
would require excessive recordkeeping 
to implement the 25 percent rule and is 
too restrictive in the use of funds for 
students.

Discussion: The purpose of 
§ 200.30(b)(2)(ii) is to ensure that funds 
under this part are targeted to areas 
with high concentrations of children 
from low-income families and that 
services for children already being 
served are not diminished in order to 
serve more schools under the 25 percent 
rule. This reflects the statutory 
requirement in section 1013(b)(2) of the 
Act.

Changes: None.

Comment: Two commenters requested 
that § 200.30(a)(3) clarify whether LEAs 
are required to have the same Chapter 1 
program activity in all attendance areas 
or if the program activities could be 
different in some areas. The commenters 
stated that there appeared to be a 
conflict between this section and 
§ 200.31.

Discussion: This provision is not in 
conflict with, but supports, § 200.31 of 
these regulations. The emphasis of 
Chapter 1 is to concentrate or target 
funds to the areas and students who 
have the greatest educational needs. 
Studies show that the children with 
greatest educational needs are those 
who reside in areas with high 
concentrations of low-income children. 
Consequently, the statute requires that 
LEAs annually rank the eligible 
attendance areas by relative degrees of 
concentrations of these children. The 
regulations reflect the intent of the 
legislation to concentrate funds on those 
children most in need of special 
educational services. Further, § 200.33(a) 
of the regulations, requiring LEAs to 
allocate funds to schools based on both 
the number and needs of children in the 
schools, and the school program 
improvement requirements for §§ 200.37 
and 200.38, indicates that LEAs are not 
required to provide the same activities 
in all attendance areas.

Changes: None.
Comment: One commenter interpreted 

the ranking of attendance area provision 
to mean that the decision as to which 
schools will be served can be made 
immediately after the district ranks the 
attendance areas.

Discussion: In addition to ranking, 
LEAs must determine what level of 
services will be provided to the schools, 
and the cost of those services. They 
would then select attendance areas, in 
rank order, until all available funds are 
exhausted.

Changes: None.
Comment: One commenter questioned 

whether the comparison of the 
proportion of children from low-income 
families in § 200.3Q(b)(3)(i) to designate 
a school that serves an ineligible 
attendance area as an eligible school 
was with one eligible school or with the 
average of all eligible schools.

Discussion: Section 200.30(b)(3)(i) 
accurately states the intent of the Act. 
The LEA may compare the proportion of 
low-income children in any eligible 
attendance area.

Changes: None.
Comment: Two commenters 

recommended that school attendance 
areas be defined or expanded to allow 
the pairing or grouping of school
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buildings having no overlapping grades. 
Commenters felt that unless this is done 
there will be a negative impact on 
Chapter 1 projects and comparability 
requirements.

Discussion: The term “school 
attendance area” is defined in § 200.6(c). 
The Department will address specific 
applications of these regulations by 
providing examples in the policy manual 
to apply to specific practices in LEAs 
with paired schools or in LEAs that use 
groupings of schools for attendance area 
selection and comparability.

Changes: None.
Comment: One commenter expressed 

a concern that the regulations do not 
exclude local institutions for neglected 
or delinquent children from the school 
attendance area ranking required by 
§ 200.30(a) of the regulations.

Discussion: If the SEA determines that 
a local institution meets either the 
definition as an institution for 
delinquent children or an institution for 
neglected children as defined in 
§ 200.6(c) of the regulations, children 
residing in the institution are eligible for 
services under this part regardless of 
where the children attend school. The 
institution need not demonstrate 
eligibility for services on the basis of the 
number of percentage of children from 
low-income families and, therefore, the 
institution is not included in the ranking 
of eligible attendance areas.

Changes: None.
Section 200.31 H o w  Does an LE A  
Identify and Select Children to 
Participate?

Comment: Several commenters 
supported the special rule allowing the 
selection of limited English proficient 
children for Chapter 1 services on a 
basis other than English language 
deficiency by using various selection 
procedures. One commenter 
recommended that the regulations be 
identical to the statute regarding 
selection of limited English proficient 
students and that the description of 
alternative methods be deleted. The 
commenter believed that the regulations, 
specifically the alternative selection 
procedures in § 200.31{c)(5)(ii), provided 
a dual selection process—one for 
educationally deprived children and one 
for limited English proficient children. 
Still other commenters requested that 
the provision covering the selection of 
limited English proficient students for 
Chapter 1 be deleted and stated that the 
remaining student selection regulations 
are adequate, and that the LEAs are in 
the best position to distinguish between 
educational deprivation and language 
factors. Other commenters requested 
that language dominance tests be
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deleted or noted that the use of language 
dominance tests alone would result in 
selection of children solely on the basis 
of language difference, and not on the 
basis of educational deprivation.

Discussion: The negotiated 
rulemaking group agreed with the 
student selection requirements in 
§ 200.31, including the clarification of 
the requirements for identifying and 
selecting children with limited English 
proficiency. In addition, the Conference 
Report that provides part of the history 
for determining Congressional intent in 
Pub. L  100-297 states that LEAs may 
use current Chapter 1 assessment 
procedures for children who, with or 
without bilingual assistance in the 
testing process, can be identified, using 
tests written in the English language, as 
educationally deprived children in 
greatest need of assistance. For children 
whose lack of English language 
proficiency precludes valid assessment 
using tests written in the English 
language, local procedures to screen and 
select educationally deprived limited 
English proficient children may be used, 
e.g., teacher evaluation, language 
dominance testing, weighting factors, or 
others indicators of educational 
deprivation that discriminate on a basis 
other that just language deficiency. 
However, the Secretary agrees with the 
comment that language dominance tests 
that are used alone would result in the 
selection of students solely on the basis 
of language difference.

Changes: Section 200.31{c)(5)(ii) of the 
regulations has been modified to require 
that language dominance tests be used 
only in combination with other 
measures to select children for Chapter 
1.

Comment: One commenter suggested 
that Chapter I  services should not be 
altered to meet a student’s limited 
English proficiency or address a 
handicapping condition. Yet another 
commenter was concerned that the 
difficulty of discerning between learning 
disabilities, mild retardation, and 
limited English proficiency will cause 
classroom teachers not to recommend 
students for special education 
evaluation if they know Chapter 1 will 
select these students.

Discussion: The Secretary believes 
further regulation on this matter would 
restrict the LEA’s options to assess the 
needs of students and to plan programs 
that best meet their educational needs. 
Local officials must use their best 
professional judgments in placement of 
children in educational programs. In 
designing Chapter 1 services, some 
individual differences may need to be 
addressed for children with 
handicapping conditions or lack of

English language proficiency on the 
same basis that individual differences 
require alternative approaches with 
other Chapter 1 participants. LEAs must 
have discretionary authority in planning 
Chapter 1 activities that best meet the 
needs of educationally disadvantaged 
children and to coordinate Chapter 1 
activities with services to children with 
handicapping conditions and limited 
English proficiency.

Changes: None.
Comment: One commenter requested 

adding a provision that would not 
require that an LEA provide services to 
handicapped or limited English 
proficient children if it determines that 
two services would fragment the 
students’ basic classroom program, or if 
other students are waiting and have no 
services to meet their basic and 
advanced skills needs.

Discussion: An LEA must consider 
alternative approaches to educating 
children and provide the best education 
program that is possible regardless of 
the child’s educational levels or needs. 
Fragmented programs result in poorer 
student achievement and inefficient use 
of student and instructional time.
Section 1012(e)(4) of the Act requires an 
LEA to assure that, in the case of 
participating students who are also 
limited English proficient or are 
handicapped, it will provide maximum 
coordination between services provided " 
by Chapter 1 and services provided to 
address children’s handicapping 
conditions or limited English 
proficiency, in order to increase 
effectiveness, eliminate duplication, and 
reduce fragmentation of the students’ 
programs. Section 200.20(a)(l)(v) 
requires LEAs to provide maximum 
coordination between Chapter 1 
services and services provided to 
address children’s handicapping 
conditions or limited English 
proficiency.

Changes: None.
Comment: One commenter requested 

clarification to ensure that in identifying 
and selecting students with limited 
English proficiency as eligible 
educationally deprived children, LEAs 
use valid assessment measurements.
The commenter was concerned that, in 
addition to tests written in English, other 
assessment procedures, also dependent 
on English proficiency, would yield 
invalid assessments of educational 
achievement.

Discussion: The intent of 
§ 200.31(b)(6)(ii)(B) of the proposed 
regulations was to provide LEAs with 
alternatives for identifying and selecting 
children with limited English proficiency 
for services. The Secretary shares the
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commenter’s concern that assessment 
procedures, including tests, produce 
valid results to ensure that children with 
limited English proficiency are properly 
identified and selected for participation 
in the Chapter 1 LEA Program.

Changes: The term “test” in 
§ 200.31(b)(6) (ii)(B) has been changed to 
“valid assessment.”

Comment: One commenter questioned 
how a teacher who does not speak a 
child’s language can select a child who 
does not speak English other than on the 
basis of English language deficiency. 
Another commenter was concerned that 
some educators may lack the expertise 
to determine which needs stem from a 
child's handicapping condition and 
which needs stem from a child being 
educationally disadvantaged.

Discussion: The Department is 
currently preparing additional guidance 
on this topic, which will be included in 
the Chapter 1 policy manual. In addition, 
State and local agencies may ask the 
Technical Assistance Centers (TACs) 
for assistance on this matter.

Changes: None.
Comment: One commenter questioned 

what the needs assessment should cover 
in order to identify participants’ need for 
library resources. Another commenter 
questioned how library resource needs 
for Chapter 1 are limited to avoid 
duplication of a school’s general need 
for library resources and why library 
resources are not already included 
under special educational needs.
Another commenter suggested deletion 
of the library resource needs in the 
regulation to avoid instances of 
supplanting.

Discussion: An LEA may determine 
the personnel, materials, and library 
resources necessary to meet the special 
educational needs of participating 
children. I? these resources are not 
available in the regular school to meet 
the needs of the Chapter 1 children, then 
Chapter 1 funds may be used to 
supplement those resources.

Changes: Section 200.3(b)(6) has been 
changed to clarify that in addition to 
determining the special educational 
needs of participating children, the LEA 
must determine the personnel, 
instructional materials, and library 
resources necessary to meet the special 
educational needs of the participating 
children.

Comment: One commenter suggested 
that § 200.31 should redefine the term 
“educationally deprived” so that the 
specificity of the statement allows for 
equal identification and selection of 
students in elementary and secondary 
schools and graded and nongraded 
situations.

Discussion: The definí tionof 
educationally deprived children 
contained in § 200.6 is the same as that 
used under Chapter 1, ECIA and Title L 
ESEA. The definition was a topic of 
discussion at regional meetings 
conducted by the Department to solicit 
input on the regulations and during the 
negotiated rulemaking demonstration 
that followed the meetings. There was 
general agreement, with which the 
Secretary concurs, that the definition 
should continue to be the same as it was 
in the predecessor programs. The 
Secretary believes the definition 
provides the necessary guidance and 
flexibility for LEAs to select elementary 
and secondary school students in both 
graded and nongraded schools.

Changes: None.
Comment: Two commenters requested 

clarification of the special rule in 
§ 200.31(c)(3) that allows LEAs to serve 
students for an additional two years. 
One commenter questioned whether a 
district could serve students who 
previously had the greatest need over 
those who are now in the greatest need.

Discussion: Some students who have 
received Chapter 1 services and who 
continue to be educationally deprived 
but are no longer in greatest need for 
special assistance need some extra 
reinforcement or support to ensure that 
they maintain their gains. The LEA may 
serve these children before serving 
those presently in greatest need. The 
determination to implement the 
provision is up to local school officials.

Changes: None.
Comment: Several commenters 

expressed concerns over the use of 
objective and subjective information in 
the needs assessment process. 
Commenters questioned how objective 
criteria differed from assessment 
criteria; suggested that subjective data 
such as teacher assessment should be 
permissible for selection of students; 
expressed opposition to the use of 
teacher evaluation of student’s 
performance for student selection, 
requested clarification on the meaning 
of “establish educationally related 
objective criteria;” suggested that 
criteria should be applied uniformly at 
all grade levels serving a particular 
curriculum area so there is consistency 
in serving students in greatest need; and 
proposed modifying § 200.31(b)(4) to 
read: “uniformly apply the criteria 
required in paragraph (b)(3) of this 
Section to particular grade levels having 
a specific component as identified in the 
needs assessment.”

Discussion: The Secretary is  aware 
that selection of students to participate 
in the Chapter 1 program may involve a 
combination of several factors, and

believes LEAs are best situated to 
determine which factors best fit the 
local situation. Further, the Secretary 
concurs that in order to identify those 
students in greatest need of special 
educational assistance and to select the 
areas of service and the grade levels to 
be served, the LEA must uniformly 
apply the same objective measurements 
appropriate for the grade levels 
throughout all the eligible areas. The 
selection of instruments and the amount 
of teacher-based information that an 
LEA uses in the conduct of the 
assessment is a local determination. 
This matter will be addressed in more 
detail in the policy manual.

Changes: None.
Comment One commenter questioned 

whether, when an LEA establishes 
educationally related criteria, which 
include written or oral testing 
instruments, the LEA can be required to 
verify that all those standards identified 
are below the 50th percentile on a 
nationally normed achievement test.

Discussion: Educationally deprived 
children are those whose educational 
attainment is below the level that is 
appropriate for children of their age. If 
there are locally or State-developed 
measurement instruments that have 
local or State norms, those norms may 
be used to identify the educationally 
deprived children. There is no 
requirement to verify selection 
instruments with a nationally normed 
achievement test.

Changes: None.
Comment One commenter 

recommend that LEA3 be allowed to use 
Chapter 1 funds to conduct the annual 
assessment of educational needs. The 
commenter supported this position by 
stating that, after the first year of 
Chapter 1, LEAs have been pressured by 
Congressional mandates to operate a 
continuous federally supported program 
for educationally deprived students and 
that it is illegal for an LEA to use public 
tax revenues to assess educational 
needs of nonpublic students. Another 
commenter questioned whether the 
general provision in § 200.31(a) 
precludes the LEA from using Chapter 1 
funds to conduct the annual assessment 
of educational needs provision in 
§ 200.31(b).

Discussion: Section 1011(a)(1) of the 
Act provides that Chapter 1 funds may 
be used only for programs and projects 
that are designed to meet the special 
educational needs of identified 
educationally deprived children. 
Accordingly, it is the responsibility of 
the LEA to identify—through measures 
already available to it—the 
educationally deprived children in
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eligible areas. The LEA may acquire 
from nonpublic school officials 
comparable information that may be 
used to determine which nonpublic 
school children are eligible for Chapter
1. Once eligibility has been established, 
further assessment to determine specific 
needs of children may be supported with 
Chapter 1 funds.

Changes: None.
Comment: One commenter questioned 

if, when following a student who has 
transferred to a school attendance area 
or a school not receiving funds under 
this part, the funding for service at the 
new school should be taken from funds 
allotted to the student’s original school. 
Alternatively, the commenter suggested 
the LEA retain funds prior to allocating 
monies to each site to provide this 
service.

Discussion: Section 200.31(c)(1) 
permits an LEA to continue to provide 
services to children who transfer to a 
school not receiving services. The 
decision is left to the LEA and must be 
based on available resources and 
concerns about the size, scope, and 
quality of the services. Since the 
services can be provided only during the 
current school year, rather than allotting 
funds, the LEA will have to redirect staff 
and instructional materials and supplies. 
The specific procedures are best 
determined by the LEA.

Changes: None.
Comment: One commenter interpreted 

the requirement to assess the needs of 
children in all eligible attendance areas 
to mean only those schools the district 
intends to serve rather than a 
requirement to conduct a needs 
assessment in all eligible schools.

Discussion: Section 1014(b) of the Act 
requires an LEA to make an assessment 
of needs in all eligible attendance areas.

Changes: None.
Comment: Several commenters 

suggested that §§ 200.30(a) and 200.31(b) 
appear to suggest that a project may be 
carried out in a lower-ranked school 
only if that same project has been 
implemented in a higher-ranked school 
and that an LEA must implement the 
same activity at the same grade level : 
throughout the school district; Two 
commenters recommended that the 
needs assessment should dictate the 
project implemented at any school. Two 
other commenters requested 
clarification as to whether they had to 
have the same program activity in all 
attendance areas or could they have 
different program areas.

Discussion: In setting out the 
requirements for project area and 
student selection in §§ 200.30(a) and 
200.31(b), the Secretary did not mean to

suggest that the Chapter 1 project must 
be the same in all locations.

Changes: Section 200.31(b)(2) has 
been revised to clarify that instructional 
areas and grade levels to be served may 
vary among and within school 
attendance areas if the needs 
assessment data support differing areas 
and grades.

Comment: One commenter 
recommended that, because of the 
important role pupil services can play in 
meeting the special needs of 
participants, § 200.31(b)(6) should be 
revised to include the need for pupil 
services.

Discussion: The Secretary believes 
that it is not necessary to specify pupil 
services in this section of the 
regulations, since inclusion of pupil 
services is included elsewhere.
However, the Secretary does wish to 
make it clear that available personnel 
and other resources—including pupil 
services—must be considered in 
determining how the LEA will meet the 
special educational needs of the 
children.

Changes: Section 200.31(b)(6)(ii) has 
been added to clarify that the LEA must 
determine the resources it will use to 
meet the special educational needs of 
participating children.

Section 200.3% What A re the Size, 
Scope, and Quality Requirements of a 
Project?

Comment: One commenter requested 
that the size, scope, and quality 
provision specifically state that the 
determination should be made by the 
LEA. Alternatively, the commenter 
suggested the requirement be deleted or 
that the regulations define the terms: 
“size, scope, and quality;“ "give 
reasonable promise;“ and “substantial 
progress toward meeting education 
needs."

Discussion: Section 1012(b) of the Act 
requires that an LEA’s application 
provide an assurance that the program 
and projects are of sufficient size, scope, 
and quality and gives the SEA approval 
authority for the LEA’s application. In 
exercising its approval authority, the 
SEA reviews the conformity of the 
LEA’s application to the size, scope, and 
quality requirements in § 200.32. 
Interpretations of “reasonable promise” 
and “substantial progress" are more 
appropriately made by an SEA in light 
of the specific conditions in the State 
and the LEA.

Changes: None.

Section 200.33 H o w  Does an LE A  
Allocate Resources to Project Areas and 
Schools?

Comment: Two commenters requested 
clarification for the term “degree of 
educational deprivation” as used in 
§ 200.33(a)(2) of the regulations.

Discussion: In requiring LEAs to take 
into account the degree of educational 
deprivation of students when allocating 
Chapter 1 resources to schools, the 
Secretary recognizes that it takes more 
resources to bring children far behind 
their peers up to an educational level 
that is expected for their age than may 
be needed for children who are closer to 
the norm. The Secretary leaves to LEAs 
the flexibility on how this general 
principle should be applied.

Changes: None.
Comment: One commenter requested 

that the regulations provide safeguards 
to ensure the greatest weight be given to 
children receiving services for the first 
time.

Discussion: The Secretary does not 
believe there is evidence that a student 
entering the program for the first time is 
needier than students already in  the 
program. Section 200.33(a)(1) requires 
LEAs to consider the needs of children 
in allocating resources to schools. If an 
LEA finds that first-time entrance into 
Chapter i  is a factor influencing the 
relative need of the student, it may 
include that factor in its decision on 
allocation of resources.

Changes: None.
Comment: One commenter expressed 

concern that it .will require an undue 
amount of paperwork and 
documentation to support the allocation 
of the resources, and that funds within 
the local system should flow based on a 
well-planned assessment of student 
needs.

Discussion: Section 200.33 makes 
clear that resource allocation and needs 
assessment are highly related. That 
indeed is the purpose of this provision. 
The Secretary does not intend, nor does 
he believe, that the process will be 
burdensome.

Changes: None.
Comment: One commenter suggested 

that “allocate resources" be substituted 
for “allocated funds" because services 
may be in time, number, or ratio.

Discussion: The Secretary agrees with 
the suggestion.

Changes: The language of § 200.33 has 
been revised to reflect this suggestion.

Section 200.34 H o w  Does an LEA  
Involve Parents?

Comment: One commenter 
recommended that the planning, design,
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and implementation of the Chapter 1 
program be left to professionally trained 
educators.

Discussions Subsections (b) and (c) of 
section 1012 of the Act designate the 
LEA as the agency authorized to apply 
for funds in an application developed in 
consultation with teachers and parents. 
The programs and projects described in 
the application are to be designed and 
implemented in consultation with 
teachers (including early childhood 
education professionals and librarians 
when appropriate), and provide for 
parental inyolvement in accordance 
with section 1016 of the Act, which 
includes, but is not limited to, parent 
input into the design and 
implementation of the Chapter 1 
program.

Changes: None.
Comment:  Two commenters 

expressed concern that the parent 
involvement activities listed in the 
proposed regulations were excessive 
and would take needed resources from 
direct student services, One suggested 
that the regulations follow the 
legislation and list recommended 
activities. Another felt that these 
provisions gave excessive power to 
parents.

Discussion: Section 1016(c)(1) of the 
Act requires LEAs to provide reasonable 
support for parental involvement 
activities as parents may request. The 
determination of the amount of funds to 
be used for this purpose is an LEA 
responsibility in consultation with 
parents. The regulations reiterate the 
activities contained in the statute. While 
parents are to be consulted, the LEA 
retains legal authority for all aspects of 
the Chapter program and must carry out 
the program in accordance with all 
statutory and regulatory requirements.

Changes: None.
Comment: One commenter requested 

that a minimum number be stipulated 
for the term “regular" in defining the 
frequency of meetings of parents to 
formulate program input.

Discussion: The term “regular” is used 
in the statute. Each LEA is to determine 
the frequency in consideration of the 
desires of parents of participating 
children.

Changes: None.
Comment One commenter inquired as 

to the means the annual assessment of 
effectiveness of parental involvement 
will be accomplished.

Discussion: Section 1021 of the Act 
requires each LEA to conduct the annual 
assessment in consultation with parents. 
The design and implementation of the 
assessment, therefore, is the 
responsibility of the LEA in consultation 
with parents.

Changes: None.
Comment One commenter 

recommended including a Parent 
Chapter 1 Evaluation Council elected by 
parents and teachers.

Discussion: The statute contains no 
authority on which the Secretary could 
rely to require the information of parent 
Chapter 1 evaluation councils. LEAs 
may, in consultation with parents, 
establish parent advisory councils and 
determine the manner in which 
membership is to be selected.

Changes: None.
Comment One commenter expressed 

concern that there were insufficient 
details in the regulations to ensure that 
parental involvement is effective.

Discussion: Section 1021(a)(4) of the 
Act and § 200.34(d) of the regulations 
require each LEA to assess annually, 
through consultation with parents, the 
effectiveness of parental involvement 
and to determine actions, if any, needed 
to increase parental participation. The 
Secretary believes these assessment 
requirements and the specific 
requirements in § 200.34(c) are sufficient 
to ensure effective parental 
involvement

Changes: None.
Comment One commenter 

recommended that training be allowed 
in conversational usage in languages 
other than English for teachers and 
other staff working with limited English 
proficient students as well as training in 
English conversational usage for non- 
English speaking parents.

Discussion: Section 1016 of the Act 
and | 200.34 of the regulations require 
the LEA to support training of parents to 
understand the program, to work with 
the children, and to ensure 
opportunities, to the extent practicable, 
for the full participation of parents 
whose native language is not English. To 
accomplish the latter, an LEA may need 
to provide parents with training in 
conversational English. Also, to the 
extent practicable, information, 
programs, and activities for parents are 
to be provided in a language and form 
that parents understand, which may 
necessitate training of teachers and staff 
to be able to comimfliicate in the native 
language(s) o f the parents.

Changes: None.
Comment: One commenter 

recommended adding principals to those 
to be trained-. '

Discussion:  The statute intends that 
the LEA is to provide training to all 
school staff who are involved in the 
Chapter 1 program, including principals, 
to work with parents and build a home- 
school partnership. The Secretary agrees 
that the school principal is an important 
member of the school staff and should

be included in the list of those to be 
trained.

Changes: Paragraphs (b) (3) and (4) of 
§ 200.34 havebeen modified to add 
“principals” to parents and other staff 
members to be trained.

Comment: One commenter 
recommended adding pupil services 
personnel, specifically social workers, to 
•this section/

Discussion: The  statute intends that 
any education personnel under the 
Chapter 1 program are to be included 
among those accessible to parents and 
that such personnel may receive training 
and support to work with parents. The 
Secretary believes that pupil services 
personnel, including school social 
workers, are among such education 
personnel.

Changes: Paragraphs (c)(3)(iii) and
(e)(6) of i  200.34 hâve been modified to 
add "pupil services personnel.”

Comment: Several commenters 
questioned whether reasonable amounts 
of Chapter 1 funds could be spent for 
refreshments and food provided during 
parent meetings or training sessions.

Discussion: Section 1016(c)(5) of the 
Act states that LEAs mày incur 
reasonable and necessary expenditures 
associated with attendance of parents at 
training sessions. Reasonable 
expenditure for refreshments or food, 
particularly when such sessions extend 
through mealtime, are allowable.

Changes: None.
Comment: One commenter asked if 

parents can be paid to attend meetings.
Discussion: While the statute 

authorizes LEAs to incur reasonable and 
necessary expenditures associated with 
parental involvement, these 
expenditures are limited to costs that 
are related to any expenses the parent 
may incur to participate, including 
babysitting and transportation. The LEA 
is not authorized to pay a parent to 
attend a meeting or training session or 
to reimburse a parent for salary lost 
because the parent misses work to 
attend meetings, training sessions, or 
any other Chapter 1 related activity.

Changes: None.
Comm ent Two commenters 

recommended that the regulations 
clarify that parents are to be involved in 
the entire Chapter 1 LEA Program, not 
only the parent involvement section.
One commenter further recommended 
that the general rule in § 200.34(a)(i) 
include parent input into the evaluation 
of Chapter 1 projects, and rather than 
refer to “those programs,” the 
regulations specify that the input is for 
the “Chapter 1 LEA Program.”

Discussion: Section 206.34(a), 
reiterating the provision in section
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1016(a)(3) of the Act, states that parent 
involvement include, but not be limited 
to, input into planning, design, and 
implementation of Chapter 1 projects. 
The statutory and regulatory language is 
broad enough to include evaluation 
activities. The Secretary does not think 
that added specificity in the regulation 
is needed. The Secretary agrees, 
however, with the suggestion the 
regulations emphasize that the parental 
involvement is for the Chapter 1 LEA 
Program.

Changes: Section 200.34(a)(i) has been 
modified to clarify that parents are to be 
involved in the Chapter 1 LEA Program.

Comment: One commenter requested 
clarification of what kind of 
coordination is intended with programs 
under the Adult Education Act.

Discussion: The Adult Education Act 
authorizes programs to improve the 
literacy skills of adults. To the extent 
possible, LEA funds available under the 
Adult Education Act could be used to 
assist eligible parents of Chapter 1 
children to increase proficiency in basic 
skills in order for them to have the skills 
for meaningful participation in their 
children’s Chapter 1 program. Chapter 1 
funds may be used to increase the level 
of support available under the Adult 
Education Act. By working together, 
these programs can assist the maximum 
number of parents of Chapter 1 children 
to be involved in and contribute to the 
success of the Chapter 1 program.

Changes: None.
Comment: One commenter 

recommended that one of the goals be 
expanded to state, “Understand the 
program and its legal requirements, 
work with teachers and understand and 
evaluate curriculum * * *.”

Discussion: The goals included in 
§ 200.34(b) reiterate those included in 
section 1016(b) of the Act. While the 
Secretary agrees that the activity 
suggested by the commenter is 
allowable, he does not believe that 
additional goals are necessary.

Changes: None.
Comment: One commenter suggested 

that it be made clear that parental 
observations should include the 
requirement that they be conducted 
under the rules for parental observation 
of the school district.

Discussion: While § 200.34(c)(3)(iv) of 
the regulations requires LEAs to permit 
parents to observe Chapter !  LEA 
activities, it is assumed that the LEA has 
established or will establish procedures 
to implement this requirement. Nothing 
in the, regulations is intended to 
contravene duly established LEA 
procedures regarding parental 
observation of children’s activities.

Change: None.

Comment: One commenter 
recommended that parents be consulted 
about plans for program improvement 
and informed about the results of 
program evaluation.

Discussion: Section 1021(a) of the Act 
requires that the LEA make public the 
results of its annual review of Chapter 1: 
section 1451(b) of the Act requires that 
parents be included on the State 
committee of practitioners to advise the 
State on its program improvement plan; 
section 1021(b)(1)(B) of the Act requires 
that the LEA’s program improvement 
plan be made available to parents of 
Chapter 1 children; and section 1020(d) 
of the Act requires that parents be 
consulted in development and 
implementation of the SEA-LEA joint 
plan for program assistance in a school 
failing to show improvement. The 
Secretary believes these provisions 
provide sufficient authority to meet the 
commenter’s goal without additional 
regulations.

Changes: None.
Comment: One commenter requested 

clarification of the phrase, “to the extent 
practicable’’ to avoid misinterpretation.

Discussion: The inclusion of this 
phrase in section 1016(b)(6) of the Act 
recognizes that local conditions may 
affect the manner of implementation of 
this provision. The Secretary does not 
believe that further regulation to define 
the phrase would be helpful, since local 
conditions vary widely.

Changes: None.
Comment: One commenter suggested 

that the regulations clarify that parents 
of private school children be included in 
parent involvement activities.

Discussion: Section 1016 of the Act 
sets out the requirements for involving 
“parents of participating children” in the 
Chapter 1 LEA Program. This section 
does not differentiate between parents 
of public school children and parents of 
private school children. The Secretary 
believes the parent involvement 
requirements apply to all parents of 
participating children.

Changes: Section 200.34(a) has been 
changed to make explicit that an LEA 
must implement activities for the 
involvement of parents of participating 
public and private school children.

Section 200.35 What A re  the 
Requirements for Evaluating and 
Reporting Project Results ?

Comment: One commenter noted that 
timelines for LEA and SEA evaluations 
and for submission of information in the 
performance report differ. The 
commenter suggested they be made the 
same.

Discussion: The timelines are 
prescribed in section 1019 of the Act.

Changes: None.
Comment: Several commenters asked 

whether the evaluation measures 
required under § 200.35(a) also apply to 
the program improvement requirements 
in § 200.38. Specifically, the commenters 
questioned whether measures developed 
pursuant to the national standards in 
Subpart H had to be used as part of the 
local review required by § 200.38(a).

Discussion: Consistent with sections 
1021 (b)(1) and (f) of the Act, § § 200.38
(a) (l)(i), (b)(1), and (d)(1) make clear 
that LEAs must assess both aggregate 
performance and substantial progress 
toward meeting desired outcomes in 
determining which schools and students 
are in need of program improvement.
The Secretary believes that the 
provisions in sections 1021 (a)(3) and
(b) (1) of the Act, which tie the results of 
evaluations under section 1019 to 
program improvement efforts, require an 
LEA to use the measures used under
§ 200.35(a) to assess both aggregate and 
individual performance under § 200.38. 
Other measures, determined by the LEA, 
may be used to assess progress toward 
desired outcomes.

Changes: None.
Comment: One commenter suggested 

adding in § 200.35(a) suggested methods 
to measure progress toward meeting 
desired outcomes.

Discussion: The Secretary agrees that 
further guidance on desired outcomes is 
needed. Rather than including this 
guidance in § 200.35(a), however, he has 
added a definition of desired outcomes 
in § 200.6(c).

Changes: A definition of desired 
outcomes has been added in § 200.6(c). 
As that definition indicates, desired 
outcomes may be expressed in terms of 
indicators such as improved aggregate 
performance, improved student 
performance measured by criterion- 
referenced tests, lower dropout rates, 
improved attendance, and fewer 
retentions in grade.

Comment: One commenter suggested 
that the requirement for determining 
sustained gains be limited to children 
attending schools participating in the 
Chapter 1 program, rather than children 
who received Chapter 1 services last 
year but are currently enrolled in a non- 
Chapter 1 school in the LEA, as required 
under § 20G.35(a)(2)(ii).

Discussion: The purpose of the 
sustained gains requirement is to 
determine if the positive effects of 
Chapter 1 remain over time. It is 
important for LEAs to know if, as a child 
moves from a participating school to a 
school not in the Chapter 1 program, the 
gains made in Chapter 1 continue.

Changes: None.
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Comment: Several commentera 
requested that the regulations clarify 
that the provision in § 200.35(a)(l)(i)(B) 
excluding preschool, kindergarten, and 
first grade children from the requirement 
for reporting student achievement data 
does not remove the requirement that 
the effectiveness of the Chapter 1 
program on these children be assessed.

Discussion: The Secretary concurs 
that LEAs are required to assess the 
effectiveness of the Chapter !  LEA 
Program on all children served, 
including those in preschool, 
kindergarten, and first grade. The 
exclusion in § 200.35(a)(l)(i)(B) from 
reporting aggregate achievement data, 
contained in section 1019(c) of the Act, 
recognizes the paucity of valid 
aggregatable measures for children in 
these age groups. However, section 
1021(a) of the Act, requiring LEAs to 
annually review the effectiveness of 
their Chapter 1 programs, contains no 
such exclusion. The regulations, as 
written, apply the exclusion only to the 
aggregate achievement requirement in 
§ 200.35(a)(l)(i)(B), and not to other 
requirements contained in this section 
or other sections of the regulations.

Changes: None.
Comment Several commenters 

expressed concern about the 
requirements in §§ 200.35(a)(2) and 
200.38(a)(2) regarding the determination 
of whether improved performance is 
sustained over a period of more than 12 
months. Commenters noted that the 
Conference Report accompanying the 
Act states that LEAs may implement 
this requirement through use of a 
“sampling procedure or carefully 
designed study * * * rather than trying 
to track all children served at all grade 
levels in all subject areas * * *, ” and 
that this language was not included in 
the regulations. Another commenter 
questioned the necessity of measuring 
sustained gains, since LEAs are not 
required to report results to the SEA.
Still another commenter noted the cost 
involved in determining sustained 
effects. Additional commenters noted 
the difficulty and expense in following 
children over a two-year period— . 
particularly with mobile populations 
and for students no longer in the 
Chapter 1 LEA Program.

Discussion: The provisions in 
§§ 200.35(a)(2) and 200.38(a)(2) reiterate 
provisions in sections 1019(a)(3) and 
1021(a)(2) of the Act, respectively. The 
determination by an LEA of sustained 
gains is for its use in both measuring the 
effectiveness of its programs and 
making modifications to increase the 
impact of Chapter 1. The manner in 
which sustained gains may be measured 
is not specified in the regulations. The

Secretary concurs that carefully 
designed studies and sampling 
procedures are appropriate. Chapter 1 
TACs and available to provide help to 
LEAs in determining ways to measure 
sustained gains. The Secretary is aware 
that including children no longer in the 
Chapter 1 LEA Program takes extra 
effort and resources. However, in order 
to assess the impact of Chapter 1, it is 
necessary to determine how well 
students perform after they exit the 
program.

Changes: None.
Comment One commenter indicated 

that the commenter’s State planned to 
change the State testing program during 
the 1989-90 school year. Because the 
test used in 1988-89 would differ from 
that used in 1989-90, the State would be 
unable to provide any results for that 
annual cycle. The State requested that it 
be allowed to defer reporting results 
until the 1990-91 school year.

Discussion: The Secretary appreciates 
the particular problems an annual test 
cycle poses to LEAs and SEAs changing 
testing programs from one year to the 
next. This problem occurs not only in 
relation to reporting results but, more 
importantly, in determining in which 
schools there was no improvement or a 
decline in aggregate performance—an 
indicator of the need for program 
improvement. However, the Secretary 
has no authority to waive the evaluation 
and reporting requirements in section 
1019(a) and (b) of the Act, or the LEA 
annual review requirements in section 
1021(a). It should be noted, however, 
that the State evaluation and reporting 
provision, which requires the SEA to 
conduct evaluations and report results 
to the Secretary, must be done at least 
once every two years. This would allow 
States wishing to change test plans to do 
so in the off year. Alternatively, SEAs 
may wish to equate results of the two 
tests to determine gains, or post-test an 
adequate sample of children in each 
grade on the initial test to provide 
statewide results.

In relation to the annual review, LEAs 
may measure performance gains through 
equating or other means, or apply the 
local condition contained in section 
1021(e)(5) of the Act.

Changes: None.
Comment Several commenters 

objected to the provision in 
§ 200.35(b)(4) of the proposed 
regulations that SEAs may require LEAs 
to evaluate the effect of Chapter 1 
projects on children’s achievement in 
the regular program, including writing, 
science, history, or other subjects. The 
commenters stated that this procedure 
could be unduly burdensome, 
questioned the legislative support for

such and SEA authority, and stated that 
the Chapter 1 program should be 
evaluated only in terms of the subject 
areas of Chapter 1 instruction. On the 
other hand, one commenter, noting that 
section 1001(b) of the Act gives as its 
purpose "helping such children succeed 
in the regular program of the local 
educational agency," objected to the use 
of the permissive "may require” in the 
regulations. This commenter stated that 
evaluation of Chapter 1 children’s 
success in the regular program was an 
implicit requirement of the Act.

Discussion: The Secretary is sensitive 
to the concern of burden raised by many 
commenters and wishes to make clear 
that the provision whs not intended to 
encourage extensive additional testing 
of Chapter 1 children. Rather, the 
provision was intended to capture the 
added emphasis in the purpose of the 
Act quoted above. In addition, the 
Secretary is concerned that gains 
Chapter 1 children may make, as 
measured by standardized tests in basic 
skills, may not always translate into 
improved performance in the regular 
school program or, conversely, 
children’s progress in the regular school 
program may not be reflected in the 
scores they receive on standardized 
tests. Upon reconsideration, the 
Secretary continues to believe that 
assessment of a child’s progress in the 
regular program is necessary to 
determine if the purpose of the program 
is being achieved. However, the 
Secretary will leave the determination 
of howr to conduct that assessment to 
State and local officials.

Changes: The provision in 
§ 200.35(b)(4) has been removed, and a 
new provision has been added in 
§ 200.35(a)(l(ii). This provision requires 
an LEA to include in its evaluation a 
review of chapter 1 children’s progress 
in the regular program. The review may 
be based on teacher judgments, grades, 
retention rates, and other appropriate 
indicators of success.

Comment One commenter objected to 
the requirement in § 200.35(c) that SEAs 
must annually collect the data specified 
in section 1019 of the Act. The 
commenter noted that section 1019 does 
not require LEAs to submit evaluation 
information to SEAs every year. 
Moreover, SEAs are required to submit 
aggregate data based on local 
evaluations only once every two years.

Discussion: Section 200.35(c) 
implements the requirement in section 
1019(b)(3) of the Act that requires an J 
SEA to submit annually specific 
demographic data concerning children 
participating in Chapter 1 programs in 
the State. Section 200.35(c) is not
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intended to require an SEA to submit 
evaluation information each year. 
However, some SEAs choose to do so 
annually. Likewise, rather than 
collecting data from all LEAs every two 
years, other SEAs collect samples of 
data each year. Under § 200.35(c), SEAs 
may, and are encouraged to, submit 
evaluation data as they receive them.

Changes: None.
Comment: A number of comments 

were received regarding the items listed 
in the preamble of the proposed 
regulations that the Secretary plans to 
collect in the annual performance report 
under § 200.35(c). Several commenters 
expressed support for the data 
collection, particularly information 
regarding services to children attending 
private schools and data on numbers of 
children eligible for Chapter 1 services. 
Some commenters, however, objected to 
collecting information on the number of 
eligible Chapter 1 children, citing 
increased burden; others asked that the 
term “eligible children” be defined to 
facilitate better data collection. Another 
commenter asked that the term 
“supportive services” be defined to 
include school social work and school 
psychological services. Other 
commenters noted that the proposed 
contents of the performance report 
exceed the requirements in section 
1019(b)(3) of the Act. Still others 
remarked that the provision in 
§ 200.35(c)(2) that an LEA provide to the 
SEA “any data needed by the SEA to 
complete its annual performance report” 
was not needed, since the needed 
information was included in the statute 
and regulations.

Discussion: The Secretary is aware 
that collection of information on the 
number of eligible children in public and 
private schools may entail some 
increased burden on LEAs. However, he 
believes the information is needed for 
two major purposes. First, section 
1001(a)(2)(B) of the Act declares it to be 
the intent of Congress that funding for 
the program be increased annually with 
a goal of “serving all eligible children by 
fiscal year 1993 * * In the past, the 
number of eligible children has not been 
reported, and estimates of the number 
have varied rather widely. In order to 
provide Congress and the Department 
with information necessary to meet the 
intent of section 1001(a)(2)(B), the 
Secretary believes a more accurate 
means to determine the number of 
eligible children is necessary. Second, 
concern has been expressed by 
representatives of private school 
children that the percentage of eligible 
private school children being served is 
lower than the percentage of public

school children being served. Collection 
of this information will allow LEAs, 
SEAs, and the Department to address 
this concern.

In regard to burden, the Secretary 
calls attention to section 1014(b) of the 
Act, which requires LEAs to “identify 
educationally deprived children in all 
eligible attendance areas.” Since these 
are the precise data that will be 
collected, the additional burden related 
to reporting them should be minimal.
The Secretary will specify, on the form 
used to collect the data, the meaning of 
the terms "eligible children” and 
“supportive services.” “Supportive 
services” includes school social work 
and school psychological services.

Regarding the comment that 
§ 200.35(c)(2) is not needed because the 
information to be reported is included in 
the Act, the Secretary notes that not all 
the information he intends to collect is 
specifically included in section 
1019(b)(3) of the Act. The authority to 
collect this additional information is 
contained in section 406A of the General 
Education Provisions A ct

Changes: None.

Section 200.36 What A re  the 
Requirements for Schoolwide Projects?

Comment: One commenter, noting that 
the option for allocation of funds to 
schoolwide projects contained in 
§ 200.36(c)(l)(i)(B) would provide more 
Chapter 1 funds to the school than it 
would otherwise receive, suggested its 
elimination, and recommended that the 
funding per child in a school wide project 
be no greater than the amount per child 
served in the other project schools in the 
LEA. Another commenter requested that 
the regulations be revised to require that 
allocations to schoolwide projects be 
determined by the number of 
educationally deprived children served 
to be consistent with allocations to 
other Chapter 1 schools, and that a 
definition of “served” be included. Still 
another commenter claimed that the 
regulations would allow a vast 
reduction—perhaps by 50 percent or 
more—in Chapter 1 funding for 
schoolwide projects by use of the 
method in § 200.36(c)(l)(i)(A).

Discussion: The negotiated 
rulemaking group agreed on the two 
methods in die proposed regulations for 
determining the number of educationally 
deprived children in a schoolwide 
project: Either (1) the number of children 
in the schoolwide project below the 
highest ranked child served in other 
project schools in the LEA; or (2) all 
children meeting the definition in 
§ 200.6(c) of “educationally deprived 
children.” The Secretary believes that 
LEAs need the flexibility of the options

for allocating resources between 
schoolwide projects and other project 
schools. Although an LEA may choose 
to count educationally deprived children 
in a schoolwide project on the same 
basis as it selects participants in other 
project schools and, therefore, provide 
fewer resources for the schoolwide 
project than it would if it counted all 
educationally deprived children, the 
proposed project must still be of 
sufficient size, scope, and quality to give 
reasonable promise of success.
Moreover, this option was requested by 
LEAs and SEAs that were concerned 
that resources would be directed away 
from other project schools if LEAs were 
required to fund schoolwide projects on 
the basis of all educationally deprived 
children. Lastly, since a schoolwide 
project must meet the needs of all 
children in the school, including all 
educationally deprived children, the 
Secretary does not believe that a 
definition of “served” is necessary.

Changes: None.
Comment: One commenter requested 

that allowable costs for schoolwide 
projects be focused on educational 
activities rather than being spent in 
other ways not specifically directed at 
improving the education of children.

Discussion: Subsections (a) and (d) of 
section 1015 of the Act make clear that 
allowable costs must be focused on 
educational activities. The purpose of 
schoolwide projects, as specified in 
section 1015, is to make it possible for 
an LEA to carry out a project to upgrade 
the entire educational program in an 
eligible school.

Changes: None.
Comment One commenter questioned 

if it was allowable to commingle State 
and local funds for meeting the per pupil 
expenditure requirement in 
§ 200.36(c)(2).

Discussion: Section 200.36(c)(2) 
requires that the LEA spend per child at 
least the same amount of State and local 
funds in a schoolwide project as it spent 
in the preceding year. The amount is an 
aggregate amount rather than by each 
funding source.

Changes: None.
Comment: One commenter questioned 

whether an LEA would have to allocate 
additional funds to schoolwide projects 
from sources other than Chapter 1 in 
order to have sufficient size, scope, and 
quality. The commenter was concerned 
about the impact such an allocation 
would have on other schools in the LEA.

Discussion: As a result of the 
negotiated rulemaking process, 
consensus was reached on retaining the 
regulatory requirement that LEAs 
provide sufficient funds for a
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schoolwide project to ensure that the 
project is of sufficient size, scope, and 
quality to give reasonable promise of 
success. Normally, this requirement 
would be met with Chapter 1 funds. 
However, if Chapter 1 funds are 
insufficient to meet this requirement, 
additional funds, which could come 
from other Federal funds or State or 
local funds, would need to be used. The 
decision is that of the LEA.

Changes: None.
Comment: One commenter was 

concerned that section 1015 of the Act 
appears to put a dollar figure on 
expenditures each year and questioned 
if it would be possible to spend more in 
the first year and less in the second and 
third years, then average total 
expenditures for the three-year period. 
The commenter noted that, in some 
circumstances, start-up costs for 
schoolwide projects could be higher 
than costs in subsequent years.

Discussion: Chapter 1 funding for 
schoolwide projects is based on the 
number of educationally deprived 
children in the school as determined by 
the LEA using one of the two options 
specified in § 200.36(c)(1)(i) of the 
regulations. Since section 1015(b)(6)(A) 
of the Act requires that Chapter 1 funds 
in a schoolwide project equal or exceed 
the amount per child made available in 
other project schools, the Secretary 
interprets the Act to require that 
expenditures be reviewed annually.

Changes: None.
Comment: One commenter 

recommended that LEAs be allowed to 
apply for money to conduct schoolwide 
projects based on a proposal that would 
meet the same goals but cost less money 
than following the regulations.

Discussion: Section 1015(b)(6)(A) of 
the Act specifies that LEAs must make 
available for schoolwide projects 
Chapter 1 funds that per educationally 
deprived child in the schoolwide project 
equal or exceed the amount expended 
per child served in Chapter 1 projects in 
the LEA’s other schools. The Secretary 
believes that § 200.36(c)(l)(i) of the 
regulations, which was agreed to during 
negotiated rulemaking, provides the 
maximum flexibility allowed by the 
statute.

Changes: None.
Comment: One commenter asked how 

achievement data are to be used when 
demonstrating program improvement.

Discussion: Section 200.36(f)(4) of the 
regulations implements section 
1015(e)(3) of the Act which requires that 
LEAs shall annually collect achievement 
and other assessment data for each 
school participating in a schoolwide 
project. Section 200.36(f)(5) of the 
regulations provides that the program

improvement requirements in § § 200.37- 
200.38 apply to schoolwide projects. 
Therefore, if a school implementing a 
schoolwide project does not show 
substantial progress toward meeting the 
desired outcomes described in the LEA’s 
application or shows no improvement or 
a decline in aggregate performance, the 
LEA shall implement the requirements 
for school program improvement in 
§ 200.38(b)(2).

Changes: None.
Comment: One commenter requested 

clarification on how evaluation data 
would be collected and used in 
determining whether a schoolwide 
project could be continued beyond the 
original three-year period. The 
commenter did not think the proposed 
regulations were sufficiently clear.

Discussion: Section 200.36(f) of the 
regulations requires an LEA to collect 
achievement and other assessment data 
annually for each school participating in 
a schoolwide project. In order for a 
school to continue as a schoolwide 
project, the LEA must demonstrate that 
after three years the achievement gains 
of educationally deprived children in the 
schoolwide project exceed the average 
gains of comparable participating 
children in the LEA as a whole, or 
comparable educationally deprived 
children in the same school for the three 
years prior to the implementation of the 
schoolwide project. The Secretary does 
not believe additional clarification is 
necessary.

Changes: None.
Comment: One commenter, though 

highly supportive of the regulations, 
recommended that, to provide 
additional local flexibility, the size, 
scope, and quality requirement and 
program improvement provisions be 
deleted. The commenter also requested 
that the regulations provide additional 
specifications for accountability to 
provide LEAs with more guidance on 
this requirement.

Discussion: Section 1015(c) of the Act 
relieves the LEA from complying with 
certain requirements of this part. 
However, the Act does not exempt 
schoolwide projects from the size, 
scope, and quality requirements in 
section 1012(c) of the program 
improvement requirements in section 
1021. The Secretary believes the 
accountability requirements in 
§ 200.36(f) of the regulations, which 
generally reflect section 1015(e) of the 
Act, and §§ 200.37-200.38 related to 
program improvement provide sufficient 
guidance. The addition of more specific 
requirements might unduly restrict State 
and local agencies.

Changes: None.

Comment: A number of commenters 
requested deletion of the requirement 
applying the program improvement 
provisions to schoolwide projects, and 
argued that it was confusing, 
duplicative, and fails to recognize the 
differences that Congress intended for 
this type of project.

Discussion: Section 1021(b) of the Act 
requires LEAs to implement program 
improvement activities in “each school 
which does not show substantial 
progress toward meeting the desired 
outcomes * * * or shows no 
improvement or a decline in aggregate 
performance of children served under 
this chapter * * This provision 
applies to all schools served by Chapter 
1—whether or not the schoolwide 
project approach is used. In addition, 
the applicability of the program 
improvement requirements to 
schoolwide projects was agreed to by all 
participants in the negotiated 
rulemaking process.

Changes: None.
Comment: One commenter questioned 

what would happen with the large 
amount of money spent for a schoolwide 
project after three years if, even with 
SEA assistance for school improvement, 
improvement did not occur.

Discussion: Unless the LEA fails to 
comply with the requirements under this 
part or incurs unallowable expenditures, 
there would be no basis for determining 
that the funds spent for an unsuccessful 
schoolwide project be disallowed. 
Therefore, an LEA would not be 
required to repay to the SEA the amount 
expended for a schoolwide project over 
the three-year period.

Changes: None.
Comment: One commenter questioned 

when it would be inappropriate for an 
LEA to move to implement an effective 
schools program as stated in section 
1015(b)(1)(E) of the Act.

Discussion: Section 1015(b) of the Act 
requires that a plan be developed for 
each school implementing a schoolwide 
project. The plan must include, if 
appropriate, a description of “how the 
school will move to implement an 
effective schools program as defined in 
section 1471” of the Act. The definition 
of “effective schools program” contains 
very specific components. If an LEA 
wishes to implement an effective 
schools program in a schoolwide project 
school, it should include in its plan how 
it would do so. However, an LEA may 
decide to address the needs of the 
children in the schoolwide project 
through other approaches.

Changes: None.
Comment: One commenter questioned 

whether the writing of a schoolwide
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project plan could be considered the 
first year of the project

Discussion: The SEA, if it finds that 
the plan meets the requirement of the 
Act, shall approve the plan for a period 
of three years. This period begins with 
implementation of the plan and does not 
include time devoted to planning prior to 
establishment of the schoolwide project.

Changes: None.
Comment: One commenter questioned 

if a single SEA/LEA could operate a 
schoolwide project, since the Act refers 
only to LEAs

Discussion: This comment refers to 
agencies that are both a State 
educational agency and a local 
educational agency, e.g., Puerto Rico, the 
District of Columbia, and Hawaii. Such 
agencies may operate a schoolwide 
project.

Changes: None.
Comment: One commenter questioned 

what grades could be served under a 
schoolwide project if a plan covers a 
specific grade span within a school. The 
commenter apparently believes that a 
schoolwide project may be limited to 
certain grades within the school.

Discussion: Section 1015(a) of the Act 
gives as the purpose of a schoolwide 
project to upgrade the entire educational 
program in an eligible school. A plan, 
therefore, could not restrict the project 
to only some of the grades in the school.

Changes: None.
Comment: One commenter requested 

that the regulations allow any school 
where all students receive free lunches 
to qualify automatically to be a 
schoolwide Chapter 1 project so that a 
district that collects this income 
information every three years would not 
have to collect it annually for 
schoolwide project schools.

Discussion: Section 2001.36(a)(2) of the 
regulations specifies that an LEA may 
conduct a Chapter 1 school wide project 
if, for the first year of the three-year 
project, the LEA determines, using the 
same measures of low-income used to 
identify and rank school attendance 
areas under § 200.30(c), that at least 75 
percent of the children residing in the 
school attendance area or enrolled in 
the school are from low-income families. 
If eligibility for free school lunches is 
used to identify and rank school 
attendance areas under § 200.30(c), the 
LEA must provide such data for the first 
project year for a school conducting a 
schoolwide project, and is not required 
to make the determination of eligibility 
again during the three-year period.

Changes: None.
Comment: Commenters requested an 

addition to clarify that LEAs need not 
seek written permission from all parents 
in a schoolwide project school for their

children to participate in project 
activities. The commenters were 
concerned with the burden involved in 
collecting these permissions.

Discussion: Section 1015(b)(2)—(3) of 
the Act requires that parents be 
involved in the development of the plan, 
that they be consulted regarding the 
educational progress of all students, and 
that they participate in the development 
and implementation of accountability 
measures. There is no requirement that 
written permission be obtained from 
parents for their children to participate 
in project activities, either in the Act or 
the regulations.

Changes: None.
Comment: One commenter requested 

that the regulations contain 
requirements for frequent monitoring of 
schoolwide projects to be conducted by 
the SEA and the LEA to ensure that 
funds and services are not being 
diverted from the most needy students 
to those whose needs are less.

Discussion: Schoolwide projects use 
Chapter 1 funds in attendance areas 
with very high concentrations of poor 
children to improve the instructional 
program in the entire school. These 
activities will, by definition, benefit all 
children in these schools. However, 
section 1015(b)(1)(A)—(B) requires that 
an LEA’s schoolwide project plan assess 
“in particular the special needs of 
educationally deprived children” and 
“ensure that educationally deprived 
children are served effectively and 
demonstrate performance gains 
comparable to Other students.” 
Moreover, the accountability measures 
in section 1015(e) of the Act require the 
LEA to examine the progress of 
educationally deprived children. Thus, 
the LEA must ensure that the needs of 
educationally deprived children are met, 
even in a schoolwide project.

Changes: None.
Comment. One commenter felt the 

provisions discussing supplement, not 
supplant requirements in these 
regulations were ambiguous or 
contradictory.

Discussion: The supplement, not 
supplant requirements in § 200.36 are 
not contradictory. Section 200.36(c)(3) 
requires that an LEA make all non- 
Federal funds available to a schoolwide 
project school that the LEA would have 
made available were there no Chapter 1 
project in that school. In other words, 
the Chapter 1 funds must be 
supplemental to non-Federal funds the 
school would otherwise receive. 
However, since schoolwide projects 
upgrade the instructional program of the 
entire school, § 200.36(d) (2)(iii) of the 
regulations relieves the LEA from 
demonstrating that services paid for

with Chapter 1 funds supplement 
services regularly provided in the 
school. In other words Chapter 1 funds 
may be used to provide regular 
instructional services.

Changes'. None.
Comment. Commenters requested a 

clarification of the term “commingling” 
as it is used in § 200.36(d) of the 
proposed regulations. Commenters were 
concerned that the provision would 
allow funds received under this part to 
be combined with other funds in a way 
that would cause grant funds to lose 
identity.

Discussion: In accordance with 
section 1015(c)(2)(A) of the Act, the 
proposed regulations provided that, for 
each school that has a schoolwide 
project plan approved by the SEA, and 
LEA does not have to comply with any 
Chapter 1 requirements prohibiting the 
commingling of funds available under 
this part with State and local funds. The 
Secretary interprets the provision to 
mean that the LEA does not have to 
demonstrate that Chapter 1 funds 
benefit only educationally deprived 
children. The Secretary does not 
interpret the commingling provision in 
section 1015(c)(2)(A) to excuse an LEA 
from documenting separately that 
Chapter 1 funds have, in fact, been spent 
in a schoolwide project. The LEA must 
keep records to document the 
expenditure of Chapter 1 funds in a 
schoolwide project in order to determine 
compliance with the restrictions on 
carryover funds under § 200.46 and that 
the funds are spent within the period of 
availability provided under section 
412(b) of GEPA.

Changes: Section 236(d)(2)(i) of the 
regulations has been revised to clarify 
the term “commingling.” In addition,
§ 200.36(c)(5) has been added to the 
regulations to clarify the LEAs must 
keep records to document expenditure 
of funds under this part in a schoolwide 
project

Comment. None.
Discussion: Internal review by the 

Department revealed that the 
accountability requirements for 
school wide projects contained in 
§ 200.36(f)(1) (i) and (ii) could be 
misunderstood. Specifically the 
provisions referred to a comparison of 
the “achievement level” of educationally 
deprived children in the schoolwide 
project to that of similar Chapter 1 
children in other schools in the LEA or 
with children who attended the school 
in the three years prior to the institution 
of the schoolwide project. Use of the 
term “achievement level" could be 
interpreted to mean a comparison of 
average scores of the two groups, when
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the intention is to compare the relative 
gains made by each group.

Changes: Paragraphs (f)(1) (i) and (ii) 
of § 200.36 of the regulations have been 
modified to make clear that the basis for 
comparisons are gains in achievement.
Section 200.37 What A re  an SEA's  
Responsibilities for Program 
Improvement?

Comment. Numerous commenters 
expressed concern that the activities 
listed in § 200.37(a)(iv) through which an 
SEA may provide program improvement 
assistance to LEAs are, for the most 
part, activities carried out by LEAs, not 
SEAs. The commenters suggested, 
therefore, that the final regulations add 
different modifiers such as “identifying 
and helping LEAs adapt” curricula that 
have shown promise in similar schools 
rather than “developing” such curricula. 
Other commenters recommended that 
the program improvement activities be 
shared, noting that the regulations have 
a tone of SEA dominance. Two 
commenters expressed concern that the 
program improvement activities place 
too much responsibility on SEAs and 
remove the major responsibility from 
LEAs, where they believe it belongs.

Discussion: The activities listed in 
§ 200.37(a)(2)(iv) of the proposed 
regulations are contained in section 
1020(a)(2) of the Act. In implementing 
that section, the Secretary did not intend 
to suggest that SEAs must take over 
traditional LEA responsibilities. Rather, 
the Secretary believes that section 
1020(a)(2) intends that SEAs and LEAs 
work cooperatively in program 
improvement efforts. In the end, those 
efforts must be carried out at the local 
level, and nothing in section 1020 or 
section 1021 relieves an LEA of that 
responsibility. However, those sections 
recognize the SEAs can provide 
invaluable assistance, such as 
identifying curricula that have shown 
promise in similar schools, helping to 
train and retrain staff, and identifying 
successful programs to replicate and 
assisting LEAs in that replication. In 
turn, that assistance may enable LEAs 
to improve their Chapter 1 programs in 
the project schools, thereby achieving 
the ultimate goal of Chapter 1—to meet 
the special educational needs of 
educationally deprived children.

Changes: The language preceding the 
list of program assistance activities in 
§ 200.37(a)(2)(iv) has been revised to 
more accurately reflect that in the 
statute.

Comment: One commenter questioned 
what constitutes “in consultation with” 
the committee of practitioners, parents, 
and school staff.

Discussion: Consultation is a term 
that may have different meanings 
depending upon the context in which it 
occurs and the matter under 
consideration. In general, consultation 
should be organized, systematic, 
ongoing, informed, and timely in relation 
to the decisions to be made. 
Consultation implies a cooperative 
effort through which an SEA or LEA 
genuinely solicits the ideas and 
recommendations of others—be they the 
committee of practitioners, school staff, 
or parents—before decisions are made.
It does not necessarily mean, however, 
approval by those persons.

Changes: None.
Comment. Several commenters 

recommended that under § 200.37(b)(2), 
an LEA should be able to apply to the 
SEA for program improvement funds 
appropriated under section 1405 as soon 
as the LEA identifies a school in need of 
assistance. Other commenters asked 
whether these funds could be used for 
LEA plans under § 200.38(b)(2)—(5) or 
whether they were only for joint SEA/ 
LEA plans under § 200.38(b)(6).

Discussion: Section 1021(c) of the Act 
authorizes an LEA to apply to the SEA 
for program improvement assistance 
funds appropriated under section 1405. 
Section 1405(b)(2) of the Act states that 
those funds may only be used for direct 
educational services in schools 
implementing program improvement 
plans under section 1021. It does not 
limit the use of funds to joint SEA/LEA 
plans. However, section 1405(b)(3) 
requires that parents of participating 
children, school staff, the LEA, and the 
SEA must jointly agree to the selection 
of providers of technical assistance and 
the best use of the funds. Thus, nothing 
precludes an LEA from applying for 
program improvement funds as soon as 
the LEA identifies a school in need of 
assistance. However, the LEA must 
reach the requisite agreement as to how 
those funds will be used.

Changes: None.
Comment: Several comments were 

received regarding the provision in.
§ 200.37(a)(2)(i) permitting an SEA to 
establish minimum standards to be 
included in the SEA’s program 
improvement plan. Some commenters 
supported the provision. Other 
commenters suggested the provision be 
deleted, giving the following reasons to 
support their positions. Some 
commenters argued that an SEA’s 
minimum standards would tend to 
automatically become the LEA’s 
standards, discouraging LEAs from 
setting higher standards they might 
otherwise establish. One commenter 
questioned the legislative authority for 
State standards, contending that this

was an LEA function. Another 
commenter noted that LEAs would 
establish their own minimum standards 
in setting desired outcomes. Another 
commenter requested clarification of the 
meaning of the word “standards.” The 
commenter noted that section 1020(a)(1) 
of the Act uses the phrase “objective 
measures and standards” to mean a 
method of measurement, whereas the 
term “minimum standards” in the 
regulations appears to refer to an 
acceptable level of performance. Finally, 
one commenter expressed concern that 
children failing to meet the standard 
would be eliminated from the program 
and that failure to these students to 
meet standards will lower average 
achievement for the district. This 
commenter further expressed concern 
that LEAs, in setting standards, should 
take into account the difficulty certain 
students might encounter in meeting 
them.

Discussion: By including the work 
“minimum” as a modifier to possible 
SEA standards, the Secretary did not 
mean to imply that these standards 
should be the only standards to apply to 
all LEAs or all schools. Rather, the 
intention was to allow SEAs to set a 
floor, with the clear implication that, to 
the extent appropriate, LEAs could and 
should establish higher levels of 
expected performance, and that SEAs, 
in reviewing LEA applications, would 
ensure that this had been done. 
However, because of the apparent 
confusion caused by the use of the term, 
it has been deleted from the final 
regulations.

With regard to legislative authority for 
SEAs to set standards, the Secretary 
believes it is implicit in the requirement 
in section 1020(a) of the Act that the 
State have a program improvement plan; 
that it is in the section 1012(b) of the 
Act, which requires an SEA to approve 
LEA applications, which must include 
the LEA’s desired outcomes; and that it 
is in the general authority in section 
1451(a) of the Act for States to issue 
regulations.

The Secretary concurs with the 
commenter’s remarks regarding the use 
of the term “standards” in the Act and 
the regulations. As used in 
§ 200,37(a)(2)(i), the term means a level 
of acceptable performance.

Finally, the standard is not to be used 
to deny services to children who fail to 
meet it; rather, failure to meet the 
standard would, under the program 
improvement requirements, result in 
modification of the way in which 
children are served. The commenter is 
correct that scores of students failing to 
meet the standard will lower aggregate
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achievement scores. This is true whether 
or not a standard is set. With regard to 
the commenter’s concern that some 
children might encounter difficulty in 
meeting a preset standard, the Secretary 
believes the purpose of Chapter 1 is to 
enable Chapter 1 children to achieve at 
a level commensurate with their peers, 
and that in designing projects and 
allocating resources, LEAs should take 
into account the special difficulties some 
children may have.

Changes: The word “minimum” has 
been deleted from § 200.37(a)(2)(i) of the 
regulations.
Section 200.38 What Are an L E A ’s 
Responsibilities for Program 
Improvement?

Comment: Several commenters, noting 
that the term "aggregate performance” 
might be interpreted in different ways, 
requested that its meaning be clarified.

Discussion: Under section 1021(b)(1) 
of the Act, an IJEA must identify any 
school that “shows no improvement or a 
decline in “aggregate performance” of 
children served” under Chapter 1 as 
needing program improvement. The 
Secretary concurs that a clarification of 
the term “aggregate performance” would 
be helpful. In addition, the Secretary 
believes it would be helpful to define the 
circumstances under which no 
improvement or a decline in aggregate 
performance will trigger program 
improvement when aggregate 
performance in one instructional area 
shows gain, performance in another 
instructional area declines.

Changes: A definition of “aggregate 
performance” has been added to 
§ 200.6(c). In addition, § 200.38(b)(l)(ii) 
has been added to clarify that, at a 
minimum, an LEA is required to use the 
aggregate performance of only the 
instructional area that is the primary 
focus of the Chapter 1 program to 
determine if program improvement 
activities are required, unless the project 
addresses two or more instructional 
areas With relatively equal emphasis. 
Further, because aggregate performance, 
as defined in § 200.6(c), must be 
measured in accordance with the 
national standards in Subpart H, the 
references to section 1019 of the Act in 
§§ 200.37(a)(2)(i) and 200.38(b)(l)(ii)(A) 
have been deleted.

Comment: One commenter suggested 
that the regulations clarify that an LEA 
may select as its desired outcomes the 
same objectives as identified to assess 
aggregate performance. Another 
commenter expressed concern that the 
need for program improvement not be 
based solely on one test score and 
suggested that there be other 
determining factors.

Discussion: Under section 1012(b) of 
the Act, an LEA must include desired 
outcomes in its application. These 
desired outcomes may be expressed in 
terms of such indicators as lower 
dropout rates, improved student 
performance measured by criterion- 
referenced tests, improved attendance, 
fewer retentions in grade, and improved 
aggregate performance. At a minimum, 
an LEA’s desired outcomes must be 
expressed in terms of aggregate 
performance in accordance with 
§ 200.38(b)(l)(ii). Thus, subject to any 
overall standard established in the 
State’s plan, the LEA may use the 
standards for aggregate performance in 
section 1021(b) of the Act as its desired 
outcomes. In addition, the LEA is 
encouraged to establish desired 
outcomes that exceed the minimum in 
section 1021(b) or that are measured by 
other indicators such as those described 
above in order to achieve a more 
complete picture of the success of the 
Chapter 1 program.

Changes: A definition of "desired 
outcomes” has been added to § 200.6(c), 
which indicates that these outcomes 
may be expressed in terms of aggregate 
performance as well as other measures.

Comment: One commenter asked 
whether desired outcomes had to be 
written in numerical terms.

Discussion: Desired outcomes must be 
expressed in terms that can be 
measured. However, they do not have to 
be expressed in terms of norm- 
referenced tests, unless the only desired 
outcomes an LEA establishes are those 
relating to aggregate performance.

Changes: None.
Comment: One commenter opposed 

the requirement in § 200.38(a)(l)(i) that 
an LEA conduct an annual review of 
project effectiveness because it exceeds 
the statutory requirement that project 
evaluations be conducted every three 
years.

Discussion: Section 1021(a) of the Act 
requires each LEA to “conduct an 
annual review of the program’s 
effectiveness in improving student 
performance.” Section 200.38(a)(l)(i) of 
the final regulations merely implements 
this statutory requirement. Certainly, the 
information gathered pursuant to the 
annual review requirement may be used 
by the LEA in fulfilling its three-year 
evaluation requirement under section 
1019(a) of the Act.

Changes: None.
Comment One commenter asked if an 

LEA must look at data in the regular 
program to assess progress in 
mathematics, reading, and other 
instructional areas.

Discussion: While there is no specific 
requirement that an LEA look at data in

the regular program in conducting its 
annual review under section 1021(a) of 
the Act, section 1001(b) of the Act 
makes clear that helping participating 
children succeed in the regular program 
is a purpose of Chapter 1. Therefore, 
consistent with this purpose, an LEA 
may establish as one of its desired 
outcomes that students demonstrate 
progress in the regular program. In that 
case, the LEA would need to look at 
data from the regular program in 
conducting the annual review. In 
addition, § 200.35(a)(2)(H) of the final 
regulations requires an LEA to include 
in its evaluation under section 1019(a) of 
the Act a review of Chapter 1 children’s 
progress in the regular program.

Changes: None.
Comment: One commenter suggested 

that aggregated data should be collected 
for at least two years because data from 
only one year may produce invalid 
results in small schools with fewer than 
25 children.

Discussion: Section 1021(a)(1) of the 
Act requires that an LEA conduct an 
annual review. Thus, there is no 
authority for an LEA to collect data over 
a two-year period. However, the LEA 
may take into consideration the 
standard error of measurement, which is 
greater when small numbers of children 
are evaluated.

Changes: None.
Comment: Several commenters 

recommended that the results of the 
annual review under § 200.38(a)(1) be 
made available to private school 
officials, in order that they have needed 
information about the effectiveness of 
the project.

Discussion: Section 1021(a)(1) of the 
Act requires that an LEA “make the 
results [of the annual review] available 
to teachers, parents of participating 
children, and other appropriate parties.” 
Clearly, private school officials who 
have children participating in the 
Chapter 1 LEA Program are “other 
appropriate parties” as identified in 
section 1021(a)(1). Therefore, an LEA 
must make the annual review results 
available to them. “Other appropriate 
parties” would also include public 
school officials such as principals of 
schools with Chapter 1 projects.

Changes: Section 200.38(a)(1)(H) has 
been revised to make clear that “other 
appropriate parties” to which an LEA 
must make available the results of its 
annual review includes principals of 
schools (both public and private) 
attended by Chapter 1 children.

Comment: One commenter questioned 
whether a sustained effects study must 
be done annually under § 200.38(a)(2) 
and whether this study is in addition to
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the sustained effects study an LEA must 
conduct once every three years under 
§ 200.35(a)(2).

Discussion: Section 1019(a)(3) of the 
Act requires that an LEA, at least once 
every three years, determine whether- 
the improved performance of 
participating children is sustained over 
a period of more than one program year. 
Section 1021(a)(2) of the Act requires 
that, as part of the local review for 
program improvement, the LEA annually 
determine whether improved student 
performance is sustained over a period 
of more than one program year. As a 
result of the commenter’s question and 
upon further review, the Secretary 
interprets section 1021(a)(2) of the Act 
as referring to improved performance of 
any schools implementing a program 
improvement plan under § 200.38(b)(2)-
(5) or a joint plan under § 200.38(b)(6). 
That is, the LEA must annually review 
the peformance of schools implementing 
improvement plans until improved 
performance is sustained over a period 
of more than 12 months.

Changes: Section 200.38(a)(2) has been 
revised to clarify that the determination 
refers to the requirement in 
§ 200.38(b)(6)(iv)(Ch

Comment: One commenter questioned 
how sustained gains under § 200.38(a)(2) 
can be measured when many children 
leave a school during the school year.

Discussion: As discussed above, the 
Secretary interprets the “substained 
gains” requirement in § 200.38(a)(2) to 
refer to determinations of whether 
improved performance of schools 
undergoing school program 
improvement is sustained for more than 
12 months, as required under section 
1021(h) of the Act. However,
§ 200.35(a)(2) requires an LEA to 
measure sustained gains of individual 
children. Under the requirement, the 
LEA is not required to measure 
sustained gains for children who 
transfer to schools outside the LEA 
during the school year. However, the 
LEA can and must track children who 
transfer to other schools within the LEA 
and measure whether their gains have 
been sustained.

Changes: None.
Comment One commenter questioned 

what triggers program inprovement 
under § 200.38(b)(1). For example, the 
commenter noted the aggregating 
performance for a school may combine 
multiple projects and hide an 
unsuccessful component in the gains of 
successful components. On the other 
hand, measuring the success of each 
project in a school could lead to 
identification of a school as deficient in 
one area when, on the whole, it is 
successful.

Discussion: Section 1021(b)(1) of the 
Act refers to school program 
improvement and makes clear that, for 
this requirement, aggregate performance 
for Chapter 1 students in the school 
shall be one measure used to select 
schools for program improvement 
activities. Therefore, LEAs must 
aggregate student scores, by 
instructional area, for the entire school 
and use that aggregate score as one 
measure to determine if program 
improvement efforts are required. It two 
or more instructional areas are included 
in the project at the school, results for 
each instructional area must be 
aggregated separately, and the principle 
contained in § 200.38(b)(l)(ii) applied to 
determine if program improvement is 
required.

The Secretary agrees that use of 
aggregate data may mask poor 
performance at centain grades, or for 
some students, but notes that section 
1021(f) of the Act and § 200.38(d) of the 
regulations, related to student program 
improvement, require LEAs to take steps 
to ensure that, within schools with 
overall achievement gains, the needs of 
students who are not progressing will be 
addressed.

Changes: Definition of “aggregate 
performance” and “desired outcomes” 
has been added in § 200.6(c). In 
addition, § 200.38{b)(l)(ii) has been 
revised to conform to the new 
definitions and to clarify how aggregate 
performance is to be determined.

Comment: One commenter stated the 
§ 200.38(b)(l)(ii) sets a standard of zero 
normal curve equivalent (NCE) point 
gain as the aggregate performance basis 
to determine if a school is in need of 
program improvement, since the 
regulation defines a school to be 
selected as one that shows no 
improvement or a decline in aggregate 
performance. The commenter suggested 
that this provision contradicts 
§ 200.37(a)(2){i), which gives an SEA 
authority to establish standards that 
may be higher than zero NCE gain.

Discussion: The standard in 
§ 200.38(b) (l)(ii) is contained in section 
1021(b)(1) of the Act. Using the 
Department’s common reporting scale, 
this becomes a zero NCE performance. 
Thus, at a minimum, a school must be 
identified as needing program 
improvement if it shows no 
improvement or a decline in the 
aggregate performance of its children. 
However, an SEA in establishing 
standards in accordance with 
§ 200.37(a)(2)(i), or an LEA in its 
application may establish a higher 
standard for identifying schools in need 
of program improvement This would be

done by establishing desired outcomes 
that reflect those higher standards.

Changes: None.
Comment Two commenters asked 

how equity could be achieved if more 
resources are devoted to schools and 
students in need of program 
improvement.

Discussion: Nothing in Chapter 1 
demands that every child receive the 
same per pupil amount of services. 
Rather, as indicated in § 200.33(a), 
resources should be allocated to a 
school according to the number and 
needs of the children to be served, the 
degree of educational deprivation of the 
children, and the services to be 
provided. As a result, children with 
more severe needs may receive added 
resources. Likewise, children and 
schools in need of program improvement 
may also require additional resources to 
meet their needs.

Changes: None.
Comment One commenter 

recommended that more than one year 
be allowed to show improvement under 
§ 200.38(b) (2)—(5) before implementing a 
joint SEA/LEA plan. The commenter 
argued that it often takes a year just to 
train teachers, develop new materials, 
and implement the new program in the 
classroom. Another commenter 
suggested that SEAs should encourage 
LEAs to consider two- or three-year 
plans. The commenter suggested these 
LEA plans could establish yearly 
benchmarks and the joint SEA/LEA 
plan could then modify the LEA plans as 
needed instead of disrupting the process 
with a new joint plan.

Discussion: According to the 
Conference Report accompanying the 
Act, the conferees intended the SEAs 
and LEAs have “no more than, but at 
least, one full school year during which 
the plan is in effect before judging its 
effectivenesses raising aggregate 
student performance.” H.R. Rept. 567* 
100th Cong., 2d Sess. 326 (1988). Section 
200.38(b)(5)(ii) of the final regulations 
implements this intent. If improvement 
is not demonstrated after the full school 
year, section 1021(d) of the Act requires 
the SEA and LEA to develop a joint 
plan. Nothing in the statute or 
regulations, however, requires the joint 
plan to be radically different from the 
LEA’s original plan. The SEA and LEA 
may adopt the LEA’s plan as the joint 
plan if they decide that the LEA’s plan is 
adequate and merely needs more time to 
effect the desired changes.

Changes: None.
Comment: Two commenters asked if 

an SEA could identify for its LEAs those 
schools in need of program 
improvement. Another commenter asked
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whether an LEA is required by the Act 
or the regulations to provide individual 
school achievement data to the SEA 
unless the school is in need of program 
improvement.

Discussion: Section 1021(b) of the Act 
makes clear that the identification of 
schools in need of program 
improvement, and development and 
implementation of the initial school 
improvement plan, is the responsibility 
of the LEA.

Changes: None.
Comment: One commenter opposed 

the requirement in § 200.38(b)(3)(i) that 
an LEA submit plans for school 
improvement to the SEA for the first 
year of implementation, because only 
minor changes may be needed in its 
ongoing project. The commenter, 
however, supported submitting the plans 
in the second or third years if 
appropriate. Other commenters 
suggested that the plans should be 
available to the SEA, rather than be 
submitted to the SEA. Another 
commenter asked whether the plans 
must be submitted to the SEA for 
approval, or only for review.

Discussion: Section 1021(b)(1)(B) pf 
the Act requires an LEA to submit to the 
SEA the plan for any school identified 
as needing program improvement. Thus, 
the LEA must submit each plan, even for 
the first year of the plan’s 
implementation, and may not merely 
make it available to the SEA. The plans 
are not submitted for SEA approval; 
however, section 1012(b) of the Act, 
which requires SEA approval of LEA 
applications, does provide general 
approval authority to SEAs of the entire 
LEA project, which will include program 
improvement activities. Moreover, the 
SEA could certainly provide technical 
assistance to the LEA, if requested. In 
addition, under § 200.37(b)(1) (ii)(A) of 
the final regulations, the SEA must, with 
the least possible paperwork and 
burden, follow the progress of any 
school identified by an LEA under 
§ 200.38(b)(1).

Changes: None.
Comment: One commenter suggested 

that the SEA be involved in all phases of 
the program improvement process.

Discussion: Under section 1021 of the 
Act, an LEA is responsible for 
identifying initially the schools in need 
of program improvement and 
implementing school improvement plans 
in those schools. The LEA must submit 
the plans to the SEA in accordance with 
section 1021(b)(1)(B). At this point, the 
SEA must follow the progress of the 
schools undergoing program 
improvement as required by 
§ 20Q.37(b)(l)(ii)(A). Therefore, there is 
some involvement of the SEA during the

initial plan. However, it is not until a 
joint plan is required that the SEA 
becomes substantively involved in the 
program improvement process. Of 
course, the SEA could provide technical 
assistance at any time.

Changes: None.
Comment: Several commenters 

commented on the provision in 
§ 200.38(b)(4)(i) that relieves an LEA 
from developing a school improvement 
plan for a school that served 10 or fewer 
children for the entire school year. Some 
commenters supported the provision. 
Others recommended that the number 
be increased to 20 or 30 children so that 
aggregate performance would be more 
stable and staff resources would be 
utilized more efficiently.

Discussion: Section 1021(b)(2) of the 
Act exempts from the program 
improvement requirements only schools 
that have 10 or fewer children served 
during an entire program year.

Changes: None.
Comment: One commenter 

recommended revising § 200.38(b)(4) (ii) 
to make clear that an SEA has die 
authority to determine when a school 
improvement plan under development 
does not need to be implemented.

Discussion: Section 200.38(b)(4)(ii) of 
the final regulations authorizes an LEA, 
not an SEA, to make the decision that a 
school improvement plan is no longer 
needed because data have become 
available demonstrating that the 
requisite improvement has occurred.

Changes: None.
Comment: A number of commenters 

opposed the timeline under which an 
SEA and LEA had to develop and 
implement a joint plan in § 200.38(b)(6) 
of the proposed regulations.
Commenters noted the difficulty 
involved in developing a new plan 
during the summer, because school 
personnel are not always available then. 
In addition, commenters noted the new 
plan might require personnel changes 
and staff development activities that 
could not be done prior to the opening of 
school in the fall. Several commenters 
recommended that the joint plan be 
implemented by a realistic date agreed 
upon by the SEA and LEA or by the 
second school year.

Discussion: Section 200.38(b)(6) of the 
proposed regulations required an SEA/ 
LEA joint plan to be developed and 
implemented by the beginning of the 
school year following the full year the 
LEA’s plan was in effect. Essentially, 
this provision allowed, at most, only 
three months during the summer to 
develop and implement the joint plan. 
Moreover, if an LEA was on a fall-fall 
testing cycle, the LEA would likely not 
even have had the data it needed to

determine whether a joint plan was 
needed until after the beginning of the 
next school year. Therefore, the 
Secretary has determined that, in some 
instances, more time may be needed for 
SEAs and LEAs to develop and fully 
implement joint plans. The final 
regulations require that a joint plan be 
developed and fully implemented as 
soon as possible but no later than by the 
beginning of the second school year 
following the full year during which the 
LEA’s plan was in effect. However, to 
ensure that this extension does not 
result in ineffective programs continuing 
for another full year to the detriment of 
educationally deprived children,
§ 200.38(b)(6) (iii)(B) requires the SEA 
and LEA to implement portions of the 
joint plan as soon as possible in those 
cases in which full implementation 
requires the maximum time allowed.

Changes: Section 200.38(b)(6) has 
been revised to permit an additional 
year for an SEA and LEA to develop and 
fully implement a joint plan. However, if 
the maximum time is required,
§ 200.38(b)(6)(iii)(B) requires portions of 
the plan to be implemented as soon as 
possible.

Comment: One commenter asked if an 
SEA has authority to withhold approval 
of an LEA’s application if agreement 
regarding a joint plan cannot be reached 
between the SEA and LEA as required 
under section 1021(i) of the Act.

Discussion: Section 1012(a) of the Act 
requires that the SEA ensure that its 
LEAs comply with ail applicable 
statutory and regulatory provisions 
pertaining to programs under this part. 
Section 1012(b) of the Act requires that 
the SEA approve the LEA’s application. 
Further, § 200.38(b)(6) section 1021(i) of 
the Act requires that a joint plan under 
this part must be developed with the 
SEA. The joint plan must be approved 
by both the LEA and SEA before the 
plan may be implemented. The 
Secretary believes that the SEA may 
withhold approval of the LEA’s 
application if the plan is not approved 
by both parties. The Secretary is aware 
that this interpretation gives significant 
authority to the SEA. However, the 
Secretary is concerned that ineffective 
programs not be allowed to continue, 
and believes that the timelines provide 
sufficient latitude for the LEA and SEA 
to agree on the necessary program 
modifications.

Changes: None.
Comment: A number of comments 

were received on the local conditions in 
§ 200.38(c). Two commenters supported 
the provision in § 200.38(c)(2) that local 
conditions may be considered at any 
point in the program improvement
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process. Several commenters requested 
clarification in the regulations that local 
conditions may not be used to justify 
setting lower standards for program 
quality or to excuse an LEA or SEA from 
its program improvement 
responsibilities. Other commenters 
requested expanding the list of local 
conditions to include “establishing a 
timeline for implementing each school's 
plan" and “strikes, job actions, court 
orders or other redistricting of school 
attendance zones, major accidents, 
natural disasters, epidemics, or health 
emergencies.”

Discussion: Section 1021(e) of the Act 
requires an LES and SEA, in performing 
their program improvement 
responsibilities, to take into 
consideration five special local 
conditions. As written in the statute, 
those conditions are an inclusive list. 
Thus, the final regulations cannot 
expand the list to include other local 
conditions. Local conditions are not 
meant to excuse an LEA or SEA from 
fulfilling their program improvement 
responsibilities or to justify setting low 
standards. Rather, in designing projects 
and allocation funds to schools, LEAs 
should take these factors into 
consideration. When these factors 
cannot be determined beforehand, they 
may become legitimate mitigating 
factors that may affect, for example, 
how substantial progress toward 
meeting desired outcomes will be 
measured and whether certain schools 
are identified as needing program 
improvement.

Changes: None.
Comment: Two commenters 

expressed concern regarding the 
potential paperwork and reporting 
burden created by the student program 
improvement requirements in 
§ 200.38(d), particularly if the 
information must be reported to the 
SEA.

Discussion: Section 1021(f) of the Act 
requires each LEA to: (1) Identify 
students who have been served for a 
year and have not met the standards in 
section 1021(b); (2) consider 
modifications in the program to better 
serve those students; and (3) conduct a 
thorough assessment of the educational 
needs of students who remain in the 
program after two consecutive years 
and have not met the standards in 
section 1021(b). Section 200.38(d) of the 
final regulations essentially implements 
these statutory requirements. Nothing in 
the statute or regulations, however, 
requires an LEA to submit the data it 
collects on individual students to the 
SEA.

Changes: None.

Comment: One commenter asked 
whether student progress had to be 
measured on an individual or aggregate 
basis.

Discussion: Under section 1021(f) of 
the Act, and LEA must measure student 
progress on an individual basis. 
Otherwise, this requirement would be 
no different from measuring the progress 
of students in a school, which is the 
basis for school program improvement 
under section 1021(b) of the Act.

Changes: None.
Comment: One commenter asked 

whether an LEA must evaluate specific 
subject areas in assessing student 
improvement need, noting that such 
assessment could involve considerable 
burden for the LEA.

Discussion: An LEA must assess 
student improvement needs on the same 
basis as the LEA assesses school 
improvement needs. Thus, the LEA must 
assess a student’s performance in the 
primary area in which the student is 
receiving instruction, unless the student 
is receiving relatively equal amounts of 
instruction in two more areas. In those 
cases, the LEA must assess progress in 
each area. In addition, the LEA must 
assess progress toward any desired 
outcomes the LEA has established. If 
these concern specific subject areas, 
then the LEA would have to assess 
student improvement in those areas too.

Changes: None.
Comment: One commenter requested 

that an LEA be required to consult with 
parents in conducting student program 
improvement efforts. The commener 
wished to ensure that parents be 
directly involved in the process.

Discussion: Section 200.38(a)(1) (ii) of 
the final regulations requires an LEA to 
make the results of its annual review 
under § 200.38(a), which identifies 
students in need of program 
improvement, available to parents. In 
addition, § 200.34(a) requires an LEA to 
implement programs, activities, and 
procedures for involving parents, 
including obtaining parent input in the 
planning, design, and implementation of 
the Chapter 1 LEA Program. That 
section also requires that the activities 
and procedures must be planned and 
implemented with meaningful 
consultation with parents of 
participating children. These sections, 
therefore, already provide for 
meaningful consultation with parents in 
an LEA’s student improvement efforts.

Changes: None.
Comment: Several commenters 

questioned the definition of a “thorough 
assessment” of educational needs in 
§ 200.38(d)(3), suggesting that the 
assessment be easy and not 
burdensome. If the thorough assessment

shows no improvement or a decline in a 
child’s achievement, one commenter 
suggested that the regulations require 
the LEA to modify the child’s program. 
Another commenter requested that the 
regulations make clear that an LEA is 
not required to develop an individual 
educational plan for each child.

Discussion: Section 1021(f)(3) of the 
Act requires an LEA to conduct a 
“thorough assessment" of the 
educational needs of students who 
remain in the program after two 
consecutive years of participation and 
have not met the standards in section 
1021(b). This assessment must be 
sufficient to determine what the specific 
educational needs of the students are. 
Once the assessment is completed,
§ 200.38(d)(3) of the final regulations 
requires an LEA, if appropriate, to use 
the results of the needs assessment to 
modify the Chapter 1 project to meet the 
student’s needs. The LEA, however, is 
not required to develop an individual 
educational plan for each student. The 
Secretary feels such a requirement goes 
beyond the intent of the statute and 
would place undue burden on LEAs.

Changes: None.
Comment: One commenter 

recommended that § 200.38 make clear 
that program improvement requirements 
apply to services for private school 
children, including those provided by a 
bypass contractor. The commenter was 
concerned that the term "school 
program improvement" might be 
interpreted to mean public schools only.

Discussion: Program and student 
improvement requirements in section 
1021 of the Act apply to all children, 
public and private, participating in 
Chapter 1 projects. Section 200.36(e) of 
the final regulations makes clear that 
these requirements apply to the services 
provided to private school children. The 
requirements are also applicable to 
bypass contractors.

Changes: None.
Comment: Several commenters 

objected to the requirement in § 200.38(f) 
that LEAs begin to identify schools and 
students in need of program 
improvement on the basis of data 
gathered before or during the 1988-89 
school year because section 1491(c) of 
the Act provides that the 1988-89 school 
year is a transition year in which the 
provisions of either the new Act or 
Chapter 1 of ECIA may be followed. 
Another commenter questioned what 
data should be used for program 
improvement purposes if the required 
data are not available by the end of the 
1988-89 school year.

Discussion: Because the program 
improvement requirements are the
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centerpiece of the new Act, the 
Secretary is interested in implementing 
those requirements as soon as possible 
in order that schools and students in 
need of program improvement are 
identified and begin to receive 
assistance. In addition, the Secretary 
believes that the correct interpretation 
of the transition year provision means 
that, if they desired to do so, LEAs could 
have implemented program 
improvement activities during 1988-89— 
not that these required activities could 
be delayed for one year beyond the date 
on which the provision comes into 
effect. The Secretary is aware that LEAs 
have not established desired outcomes 
for the 1988-89 school year and may not 
be testing on an annual basis. Thus, for 
the first year LEAs will have to measure 
aggregate performance under 
§ 200.38(b)(l)(ii) and student 
achievement under § 200.38{d)(l>(ii) 
based on the best data the LEAs have 
available.
Section 200.39 H o w  M a y Personnel be 
Assigned Non-Chapter 1 Duties?

Comment Several commentera 
requested that the reference to 
homeroom supervision as an allowable 
supervisory duty be removed. The 
commentera objected to its inclusion 
because they believe it is not a 
supervisory duty; it supplants the LEA's 
responsibility; and it takes time away 
from needed Chapter 1 activities. Others 
requested deletion of the entire listing of 
activities, noting that Chapter 1 teachers 
need more time to implement the 
Chapter 1 program, that the LEA basic 
program will be supplanted by the 
Chapter 1 program, and that Chapter 1 
teachers have more responsibilities than 
district teachers and there is insufficient 
time to do what is essential. One 
commenter questioned whether 
curriculum activities are supervisory.

Discussion: Nothing in § 200.39 
requires an LEA to assign Chapter 1 
teachers non-Chapter 1 duties. Rather,
§ 200.39 provides limited authority to do 
so, if the LEA considers those duties to 
be appropriate. The duties must be 
duties that are also assigned to similarly 
situated personnel and may not exceed 
the time limits specified in § 200.39(a)(2). 
Section 1453(a) of the Act makes clear 
that non-Chapter 1 duties need not be 
limited to classroom instruction. The 
House Report accompanying the Act 
makes specific reference to homeroom 
supervision and curriculum committees 
as activities that may be allowed under 
this provision. H.R. Rept 95,100th 
Cong., 1st Sess. 35 (1987). Based on the 
expanded examples in this legislative 
history, the Secretary believes that the 
term “supervisory” in the Act must be

interpreted more broadly than the 
meaning of the term when referring to 
lunchroom, hall, and playground 
supervision. That is, the supervision 
may include duties that do not require 
the direct supervision of children. The 
Secretary believes that assignments of 
Chapter 1 teachers to curriculum 
committees, for example, are 
“supervisory” in that the teacher are in 
effect involved in decisions concerning 
instructional programs and materials.

Changes: Although no change has 
been made to the content, the title has 
been revised to refer to“non-Chapter 1” 
duties rather than supervisory duties.

Comment: Two commenters asked 
whether supervisory duties include 
using aides as substitute teachers, 
because that use would replace local 
responsibility in that area.

Discussion: There is nothing in the 
statute or the regulations to prohibit the 
assignment of personnel paid entirely 
with Chapter 1 funds to substitute 
teaching duties. However, this can only 
be done within the allowed proportion 
of time as required in § 200.39(b)(2), and 
if similarly situated non-Chapter 1 
personnel at the same school site are 
also assigned to substitute teaching 
duties.

Changes: None.
Comment One commenter questioned 

if Chapter 1 aides could perform 
supervisory duties if  the only aides the 
district employed were paid with 
Chapter 1 funds. The commenter noted 
that, in this instance, there are no 
similarly situated personnel with whom 
Chapter 1 aides may be compared.

Discussion: Section 200.39(a) requires 
that similarly situated personnel at the 
same school site, who are not paid with 
Chapter 1 funds, must also be assigned 
the duties. If the LEA does not employ 
non-Chapter 1 aides, the LEA should 
determine if there are other similarly 
situated personnel at the site who are 
assigned the supervisory duties in order 
to assign those duties to the Chapter 1 
aides. If no such persons exist, Chapter 
1 aides may not be used to perform non- 
Chapter 1 duties.

Changes: None.
Comment: One commenter requested 

an explicit definition of the limitations 
associated with non-Chapter 1 duties. 
The commenter was concerned that, 
absent certain limitations. Chapter 1 
personnel might be asked to perform 
any duty at all.

Discussion: The limitations are 
included in § 200.39(a) o f the 
regulations. In revising Chapter 1, 
Congress made clear its intention to 
provide LEAs with more flexibility with 
regard to the use of Chapter 1-paid

personnel to perform, in a limited 
manner, non-Chapter 1 activities. H.R. 
Rept 95 ,100th Cong., 1st Sess. 34 (1987). 
The regulations reflect that intent.

Changes: None.
Comment: Two commenters 

expressed a concern regarding the time 
allowed to perform non-Chapter 1 
duties. One opposed the 60-minute 
limitation because of the conflict that 
would occur at a school site where non- 
Chapter 1 staff members are expected to 
work at supervisory duties for more 
than 60 minutes per day on a schedule 
that applies to all teachers in the 
building. The other suggested that one 
period per day be defined as 60 minutes 
per day, if appropriate, because of the 
possibility of a period varying from 35- 
55 minutes within a district depending 
on the instructional approach used.

Discussion: Section 1453(a) of the Act 
limits the amount of time a Chapter 1- 
paid staff member can be assigned to 
non-Chapter 1 duties to not more than 
either the amount of time similarly 
situated personnel at the same site are 
assigned or one period. Although 
periods in secondary schools are fairly 
uniform within a school, elementary 
school periods vary by class and 
subject. Therefore, the Secretary has 
established 60 minutes as the maximum 
per day for non-Chapter 1 duties. 
However, the proportion of time may 
not exceed the least of the three criteria 
in § 200.39(a)(2).

Changes: None.
Comment: One commenter requested 

deletion of the language permitting 
weekly, monthly, and annual 
calculations so that time spent on non- 
Chapter 1 duties is not accumulated but 
rather performed on a regular daily 
basis. The commenter was concerned 
that, if it is accumulated, Chapter 1 
personnel could be made to perform 
non-Chapter 1 duties exclusively for a 
period of time. Another commenter 
requested deletion of the language 
permitting annual calculations since 
there is no specific rationale for it. 
Another commenter suggested the 
regulations provide for daily calculation 
of time for some duties, such as study 
hall supervision, and limit weekly, 
monthly, or annual calculations to such 
activities as services on curriculum 
committees.

Discussion: Section 1453(a)(1) of the 
Act refers to “the same proportion of 
total work time as prevails with respect 
to similarly situated personnel at the 
same school site.” In order to allow 
maximum flexibility to the LEA, the 
Secretary believes that calculating total 
work time using various periods of 
time—daily, weekly, monthly,
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annually—within the total school year is 
appropriate.

Changes: None.
Comment: One commenter suggested 

that the regulations should clarify how 
§ 200.39 applies to part-time personnel 
fully paid with Chapter 1 funds. The 
commenter noted that, absent the 
clarification, a person paid with Chapter 
1 funds could be employed for two hours 
per day, one hour of which was spent 
supervising the lunchroom, if locally 
funded aides, who were full-time 
employees, were so used. The 
commenter was concerned that, in this 
instance, Chapter 1-paid staff members 
would be spending significant portions 
of their time performing non-Chapter 1 
duties.

Discussion: Section 1453(a) of the Act 
and § 200.39(a)(2) refer primarily to full
time employees, and make specific 
reference to similarly situated 
personnel. If an LEA employs part-time 
Chapter 1 persons, these persons may 
only be assigned non-Chapter 1 duties 
on a basis that is proportionate to the 
time that similarly situated full-time 
personnel are assigned the same duties.

Changes: None.

Section 200.41 What Maintenance of 
Effort Requirements A p ply to This 
Program?

Comment: One commenter questioned 
the example following § 200.41(b) 
concerning an LEA’s failure to maintain 
effort. The commenter interpreted the 
example as comparing the same two 
years to compute maintenance of effort 
for the year following an LEA’s failure to 
maintain effort as were compared in the 
year the LEA actually failed to maintain 
effort.

Discussion: The example in 
§ 200.41(b) has a definite limited 
purpose: to demonstrate how to 
calculate effort for the “second 
preceding fiscal year” in determining 
whether an LEA maintained effort in the 
year following a failure to maintain 
effort. The example is necessary 
because the “second preceding fiscal 
year" is the year the LEA failed to 
maintain effort and, therefore, the LEA’s 
actual expenditures cannot be used. As 
a result, the example instructs the SEA 
to use 90 percent of the “third preceding 
fiscal year.” Once the SEA follows the 
example to arrive at a figure for the 
“second preceding fiscal year,” the SEA 
must then compare expenditures from 
the "first preceding fiscal year” to 
determine if the LEA actually 
maintained effort in the year following 
the LEA’s failure to maintain effort. 
Thus, the SEA must take an additional 
step after it follows the example.

Changes: None.

Comment: One commenter 
recommended that § 200.41(a)(1) be 
revised to indicate that the SEA shall 
allocate funds rather than pay funds to 
an LEA because SEAs pay LEAs after 
funds are expended on an approved 
project. . -

Discussion: The Secretary agrees that 
the requirement should refer to the State 
providing an LEA its full allocation, 
rather than payment of funds.

Changes: Section 200.41(a)(1) has been 
revised to state that an LEA may receive 
its full allocation of Chapter 1 funds, if it 
meets the maintenance of effort 
requirement.

Section 200.43 W hat Comparability of 
Services Requirements A p ply  to This 
Program?

Comment: One commenter suggested 
that the regulations be no more 
restrictive than the statute and provide 
flexibility that was previously given to 
the SEAs and LEAs. The commenter 
also requested that the word “shall” in 
I 200.43(c)(1) be changed to "may.” 
Several commenters opposed this 
section because it requires excessive 
transmission of paperwork from the LEA 
to SEA. One commenter requested a 
definition of “written procedures.” 
Another commenter suggested that 
SEAs be given the option of determining 
comparability of services on the basis of 
an instructional staff-to-pupil ratio or on 
the basis of an instructional staff salary- 
to-pupil ratio, as was formerly allowed, 
rather than restricting determinations to 
the conditions contained in 
§ 200.43(c)(1).

Discussion: On further review, the 
Secretary agrees that the proposed 
regulations appeared to place more 
restrictions and requirements on the 
LEA than the Act. In particular, section 
1018(c)(2) sets out one means to 
demonstrate comparability, but does not 
require that this method be used.

Changes: Section 200.43(c)(1) has been 
modified and expanded to allow the 
LEA to submit an assurance to the SEA 
that it has carried out the requirements 
contained in section 1018(c)(2)(A) of the 
Act or provides the LEA with other 
options for demonstrating 
Comparability.

Comment: One commenter suggested 
that the regulations clarify that thè 
amount to be withheld or repaid by an 
LEA for failing to meet the 
comparability requirements be the 
amount by which the LEA failed to 
comply at the school site that was not 
comparable.

Discussion: This provision is included 
in § 200.43(e)(2) of the regulations.

Changes: None.

Comment: Several commenters 
suggested alternatives for an LEA to use 
when demonstrating comparability, 
including permitting the LEA to use 
grouping, clustering, or pairing of 
schools or attendance areas. Another 
commenter recommended that schools 
with fewer than 100 children be 
exempted from the requirement.

Discussion: In the past, Chapter 1 has 
permitted a number of alternative 
methods for determining comparability. 
Specific examples of alternatives will be 
included in the policy manual.

Changes: None.

Section 200.44 What Supplement, Not 
Supplant Requirement Applies to This 
Program?

Comment: One commenter 
recommended that additional 
regulations be developed to assist in 
preventing future audit exceptions to 
assist SEAs and LEAs in meeting the 
requirements of this section. The 
commenter was concerned that, absent 
specific regulations, SEAs and LEAs 
might interpret statutory provisions in a 
manner different than that of auditors. 
Another commenter recommended 
including a list of examples of in-class 
and whole-class teaching methods to 
provide additional guidance in this area.

Discussion: The Secretary is sensitive 
to the concern for additional regulation 
is this area; however, balanced against 
the need to provide State and local 
flexibility, he does not believe 
additional regulation is justified. 
However, to provide guidance,, the 
Department will include in the policy 
manual specific examples of delivery 
systems that are in compliance with the 
supplement, not supplant requirements.

Changes: None.

Section 20046 What Is The Maximum  
Amount of Funds an L E A  M ay  
Carryover?

Comment: One commenter requested 
that if an LEA is bypassed with respect 
to the requirement to serve children 
enrolled in private schools, the LEA be 
exempted from the limitations on 
carryover funds. The commenter noted 
that funds withheld from the LEA to 
implement a bypass that are not 
expended by the contractor may be 
returned too late for the LEA to expend 
in a timely manner, resulting in the 
LEA’s exceeding the carryover 
limitation through no fault of its own.

Discussion: The Secretary agrees that 
unexpended funds from an amount 
withheld from an LEA to implement a 
bypass that are subsequently made 
available to the LEA are not to be
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included when determining limitations 
on carryover amounts.

Changes: None.

Section 200.50 What Are an LE A  ’s 
Responsibilities for Providing Chapter 1 
Services to Children in Private Schools?

Comment: One commenter questioned 
whether all of the guidance the 
Department has issued on Aguilar v. 
Felton is included in the regulations.

Discussion: The regulations do not 
contain all of the Department’s guidance 
concerning implementation of the 
Supreme Court’s decision in Aguilar v. 
Felton. The Secretary intends to include 
the guidance not incorporated into this 
regulation in the Chapter 1 policy 
manual.

Changes: None.
Comment: Several commenters 

recommended that the complaint 
provisions in § 200.50(b) be modified to 
require initial contact with the LEA and 
early involvement by the SEA. One of 
the commenters suggested that a 
complainant be required to exhaust the 
complaint procedures in § 200.72 of the 
proposed regulations before filing a 
complaint with the Secretary. . 
Commenters were concerned that 
bypassing local efforts to resolve 
complaints would result in too many 
complaints being raised to the 
Department, some of which may have 
been resolved by the LEA or SEA.

Discussion: Section 1017(b)(3)(A) of 
the Act authorizes parents, teachers, or 
other concerned organizations or 
individuals to file complaints with the 
Secretary if they believe the 
requirements for providing Chapter 1 
services to private school children have 
been violated. Under this section, the 
Secretary must investigate and resolve 
each complaint within 120 days. 
According to the legislative history 
accompanying this section, the 
mandatory time limit was included to 
“insure that educationally deprived 
children in private schools do not go 
without needed services for long periods 
of time.” H.R. Rept. 95,100th Cong., 1st 
Sess. 30 (1987). Therefore, the Secretary 
believes that requiring a complainant to 
exhaust the State and local complaint 
procedures required under § § 200.73 
through 200.75 before filing with the 
Secretary would abrogate the purpose 
for speedy resolution behind the 120-day 
requirement. Moreover, because section 
1017 authorizes a complainant to file 
directly with the Secretary, it would be 
inappropriate for the Secretary to 
require the complainant to file first with 
the LEA or SEA. From a practical 
standpoint, however, the Secretary 
encourages a complainant to attempt to 
resolve the concerns at the local and

State levels before complaining to the 
Secretary. Moreover, the Secretary will 
first look to the State and local levels for 
information in resolving the complaint.

Changes: None.
Section 200.51 What are the 
Requirements for Consultation With 
Private School Officials?

Comment: One commenter questioned 
with what level of private school official 
an LEA is required to consult?

Discussion: Section 1017(a) of the Act 
requires an LEA to consult with 
“appropriate private school officials.” 
The level of the official with whom an 
LEA must consult will vary depending 
upon the organization of the private 
school. However, it must be an 
individual who can adequately 
represent the needs of the private school 
children.

Changes: None.
Section 200.52 What Factors Does an 
LE A  Use in Determining Equitable 
Participation?

Comment: Two commentera 
questioned whether, particularly in 
implementing alternative delivery 
systems after Aguilar v. Felton, an LEA 
may spend less than equal amounts on 
services for private school children if 
private school officials agree to accept 
those services.

Discussion: Under section 1017(a) of 
the Act, eligible private school children 
must receive services that are equitable 
in comparison to the Chapter 1 services 
provided to public school children in 
terms of both the quality and the costs 
of the services. When both public and 
private school children are receiving the 
same services, the equitability 
requirement is easily met. However, in 
providing Chapter 1 services to private 
school children through alternative 
delivery systems such as computer- 
assisted instruction (CAI), the question 
of equitability is more difficult. This may 
be especially true in a year after 
computers are purchased because, after 
the initial purchase of equipment, CAI 
normally provides services at a cost less 
than the typical Chapter 1 program. 
Whether the services provided by an 
LEA to private school children are 
equitable to those provided to public 
school children is measured by the 
factors in § 200.52(b)(2). If CAI alone, for 
example, does not provide this equity, 
the LEA may make up the difference by 
offering additional services, such as 
tutorial centers or appropriate summer 
school programs. Of course, private 
school children may decide to 
participât« in only a portion of the 
services offered, and the offer may still 
be considered equitable.

Changes: None.
Comment: Commenters requested 

deletion of the provision in § 200.52(a)(2) 
that requires an LEA to pay for 
reasonable and necessary 
administrative costs of providing 
services to public and private school 
children, including capital expenses, 
from the LEA’s whole allocation of 
Chapter 1 funds before the LEA 
determines equal expenditures. Some 
commenters objected specifically to 
capital expenses being included as 
administrative costs that are taken “off 
the top” of the LEA’s allocation. 
Commenters believed these costs should 
be included in determining if the 
requirement that expenditures per pupil 
for services to private school children be 
equal to those for children attending 
public schools has been met.

Discussion: Section 1017 of the Act 
requires that an LEA provide private 
school children with special educational 
services as will ensure those children's 
participation on an equitable basis with 
children in public schools. Expenditures 
for those educational services to private 
school children must be equal (taking 
into account the number and needs of 
the private school children) to 
expenditures for public school children. 
Particularly since Aguilar v. Felton, the 
administrative costs of providing 
educational services to private school 
children have become greater than the 
costs of providing such services to 
public school children. If these costs 
were deducted solely from the portion of 
the LEA’s Chapter 1 funds designated to 
provide services to private school 
children, the remaining funds would not 
be sufficient to provide equitable 
instructional services to those children, 
thus defeating the purpose of the 
statutory provision. Therefore, in order 
to ensure that equitable services are 
provided to both public and private 
school children, the administrative costs 
are to be “off the top” of the LEA’s 
allocation.

Changes: None.
Comment: Commenters requested 

clarification of the provision in 
§ 200.52(b)(2)(i) that requires an LEA to 
assess, address, and evaluate the 
specific needs and educational progress 
of eligible private school children “on 
the same basis as public school 
children.” Commenters alleged that 
some LEAs do not assess the needs and 
progress of private school children. 
Moreover, commenters urged that if 
private school children have different 
needs, they should receive different 
services.

Discussion: Public and private school 
children participate in the same, not a
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different. Chapter 1 project. To design a 
project properly, an LEA must, under 
section 1014(b) of the Act, identify 
educationally deprived children in all 
eligible school attendance areas, 
including educationally deprived 
children in private schools. Based on the 
information obtained, including the 
information on private school children, 
the LEA must determine the grade levels 
and instructional areas on which its 
Chapter 1 project will concentrate. 
Within the basic framework, the LEA 
may vary the instructional areas and 
grade levels among school attendance 
areas if the needs assessment data 
support those differences. For example, 
if the LEA’s needs assessment identifies, 
in general, the greatest needs in reading 
in grades 1-3, but several schools have 
greater needs in grades 4-6, the LEA 
may vary the grade levels it serves to 
meet those different needs. Similarly, 
needs may also vary within an 
attendance area. For instance, while 
reading may be the greatest general 
instructional area of need, mathematics 
may be a greater need in one or more 
grades within the attendance area. Such 
differences in needs may also occur 
with respect to eligible private school 
children.

Changes: Section 200.31(b)(2) has 
been revised to clarify that an LEA must 
identify the general instructional areas 
and grade levels on which the program 
will foqus on the basis of information on 
needs gathered by identifying all 
educationally deprived children, 
including those children in private 
schools. As that section indicates, 
instructional areas and grade levels may 
vary among and within school 
attendance areas if the needs 
assessment data support differing needs.
Section 200.55 M a y  Funds be Used for 
Construction of Private School 
Facilities?

Comment: Two commenters 
recommended specifically excluding 
costs for security and utility 
installations, electrical outlets and 
wiring, dedicated telephone lines, etc., 
associated with providing Chapter 1 CAI 
in private schools from § 200.55, which 
prohibits the use of Chapter 1 funds for 
repairs, minor remodeling, or 
construction of private school facilities. 
Commenters felt that, absent the 
exclusion, LEAs would be reluctant to 
pay these costs.

Discussion: The Department stated in 
its guidance on implementing Aguilar v. 
Felton that reasonable installation costs 
of providing Chapter 1 CAI are 
allowable under certain circumstances. 
For example, installation would be 
permissible if the installation is

necessary for the Chapter 1 program to 
operate; the cost is related solely to the 
Chapter 1 program and does not 
otherwise correct a deficiency in the 
private school facility; the installation 
does not result in any improvement to 
the private school facility other than the 
electrical wiring related to Chapter 1 
computers; and the representatives of 
the private school agree either to 
reimburse the Chapter 1 program for the 
residual value of the wiring (the 
installation cost minus depreciation) or 
to have the LEA remove the wiring if the 
CAI program is terminated at the site. 
The Secretary intends to include this 
guidance in the Chapter 1 policy manual.

Changes: None.

Section 200.57 H o w  Does an LE A  
Receive a Payment for Capital 
Expenses?

Comment: A number of comments 
were received on the definition of 
capital expenses in § 200.57(a)(2). Some 
commenters requested expansion of the 
definition, particularly to include 
instructional equipment such as 
computers. One commenter interpreted 
§ 200.57(a)(2)(ii) as prohibiting the 
purchase of computers to provide 
instruction to private school children.

Discussion: Under section 1017(d)(4) 
of the Act, capital expenses are limited 
to expenditures for noninstructional 
goods and services that are incurred as 
a result of implementation of alternative 
delivery systems to comply with the 
requirements of Aguilar v. Felton. 
Section 1017(d)(4) sets out examples of 
such noninstructional goods and 
services, such as purchase, lease, and 
rental of real and personal property, 
insurance and maintenance costs, and 
transportation costs. Section 
200.57(a)(2)(i) lists the statutory 
examples. Section 200.57(a)(2)(ii) 
specifically excludes from the definition 
of capital expenses instructional 
equipment such as computers, because it 
does not fall within the statutory 
meaning of noninstructional goods and 
services.

Changes: None.
Comment: One commenter questioned 

whether an LEA may establish a date 
later than July 1,1985 for capital 
expense purposes if the LEA did not 
incur capital expenses until that later 
date.

Discussion: Section 1017(d)(3) 
establishes July 1,1985—the date of the 
Supreme Court’s decision in Aguilar v. 
Felton—as the relevant date for capital 
expense purposes. Accordingly, an LEA 
may not receive payment for any capital 
expenses incurred before this date. 
However, an LEA may receive payment

for capital expenses incurred any time— 
even several years—after this date

Changes: None.
Comment: One commenter asked 

what would happen if an LEA applied 
for a payment for capital expenses on 
the basis of an expected increase in the 
number of private school children and 
the expected increase did not 
materialize. The commenter was 
concerned that the LEA might be 
required to repay those funds. Another 
commenter recommended that an LEA 
document its expected increases to 
ensure capital expense funds will be 
well spent.

Discussion: One of the criteria an SEA 
may use to make payments to LEAs for 
capital expenses is the extent to which 
those payments would be used to 
increase the number or percentage of 
private school children served. 
Therefore, an LEA that applies for 
payments on this basis should have 
information to support a reasonable 
expectation that, with payments for 
capital expenses, the LEA could 
increase the number or percentage of 
private school children served.
However, if the LEA has such 
information, but the anticipated 
numbers or percentages of private 
school children do not materialize, the 
LEA would not be required to repay the 
capital expense payments.

Changes: Section 200.57(b)(5) has 
been added to require in an LEA's 
application for payments for capital 
expenses information sufficient to 
support anticipated increases in the 
number or percentage of private school 
children to be served, if the LEA is 
applying on that basis.

Comment: A number of commenters 
commented on the criteria for 
determining need for capital expense 
payments in § 200.57(c). One commenter 
recommended that each LEA be allowed 
to determine the number or percentage 
of private school children to be served 
and requested deleting the SEA’s 
authority to establish criteria. Another 
commenter suggested that the criteria in 
the regulations be deleted and that 
SEAs establish needs and priorities for 
distribution. Other commenters 
recommended that the criteria clearly 
give priority for the distribution of 
payments for capital expenses to LEAs 
to increase the number or percentage of 
private school children being served to 
pre-Felton levels, since the commenter 
felt that increasing participation is more 
important than repaying LEAs for costs 
already incurred. Still other commenters 
supported the flexibility to reimburse 
LEAs that had taken capital expenses
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"off-the-top” of their Chapter 1 
allocations.

Discussion: Section 1017(d)(1) of the 
Act requires each SEA to distribute the 
funds allocated to it for payments for 
capital expenses to its LEAs “based on 
the degree of need as set forth in the 
application.” To determine LEAs’ needs 
for capital expense payments, an SEA 
must establish criteria. Section 200.57(c) 
sets out examples of criteria an SEA 
may use. The regulations do not require 
an SEA to use any particular criterion or 
to give priority to LEAs that will use 
capital expense payments to increase 
the number or percentage of private 
school children being served to pre- 
Felton levels. Rather, each SEA has the 
flexibility to establish its own criteria 
based on the circumstances in its State. 
The criteria in this section in no way 
affect an LEA’s decisions regarding the 
number or percentage of private school 
children it will serve with Chapter 1 
funds.

Changes: None.
Section 200.58 H o w  Does an L E A  Use 
Payments for Capital Expenses?

Comment: Several commenters 
questioned how payments for capital 
expenses may be used. One commenter 
questioned whether a payment 
reimbursing an LEA for capital expenses 
could be used to purchase a van. Other 
commenters questioned whether an LEA 
could use those payments to provide 
services to both public and private 
school children.

Discussion: Payments under section 
1017(d) of the Act may be made to 
reimburse an LEA for capital expenses it 
paid for from its regular Chapter 1 
allocation or to pay for capital expenses 
an LEA is incurring or will incur in the 
future. If the payments are for 
reimbursement, they must be used to 
provide Chapter 1 services to benefit, to 
the extent possible, the public and 
private school children who were or are 
adversely affected by the LEA’s s 
expenditures for capital expenses. In 
other words, if the LEA paid for capital 
expenses “off-the-top” of its total 
Chapter 1 allocation, it would use its 
payments for capital expenses to 
provide services to public and private 
school children because both public and 
private school children would have 
benefited from additional services had 
the LEA not used Chapter 1 funds for 
capital expenses. If, for some reason, the 
LEA paid for capital expenses totally 
from the funds it set aside to provide 
services to private school children, the 
LEA would use its reimbursement for 
those capital expenses to provide 
additional services to private school 
children. An LEA could not use a

reimbursement for capital expenses to 
purchase a van, because 
reimbursements must be used for 
services that were lost due to prior costs 
of capital expenses. An LEA, of course, 
may use prospective capital expense 
funds to purchase a van.

Changes: Section 200.58(a)(1) has been 
revised to make clear that payments to 
reimburse an LEA for capital expenses it 
incurred are to be used, to the extent 
possible, to provide Chapter 1 services 
to benefit the public and private school 
children who were adversely affected 
by the LEA’s expenditures for capital 
expenses.

Comment: One commenter questioned 
whether the restrictions on carryover 
funds in section 1432(b) of the Act apply 
to capital expenses.

Discussion: Section 1432(b) of the Act 
limits the amount of funds appropriated 
for a given fiscal year that an LEA may 
carry over. Section 200.46(a) interprets 
the phrase “funds appropriated” to be 
the basic grant and concentration grant 
funds an LEA is eligible to receive in 
any given year. Therefore, § 200.46(a) 
does not apply to capital expenses.

Changes: None.
Comment: One commenter questioned 

whether an LEA must track separately 
funds received for capital expenses, 
noting this would increase paperwork 
for the LEA.

Discussion: Because capital expenses 
are awarded as a separate grant for 
special purposes, they must be 
accounted for separately.

Changes: Section 200.58(c) has been 
added to indicate that an LEA must 
account separately for payments it 
receives for capital expenses.

Comment: One commenter questioned 
whether an LEA that was unable to 
provide services to children who were 
adversely affected in 1984-85 and 
subsequent years could use the capital 
expense funds.

Discussion: Section 200.58(a)(1) 
requires that capital expense funds be 
used to benefit, to the extent possible, 
the children adversely affected by the 
LEA’s expenditures for capital expenses. 
The intent of the provision is to 
recognize that there will be 
circumstances where the same children 
cannot benefit from the funds. Under 
those circumstances, the funds may be 
used to benefit similar groups of 
children.

Changes: None.
Section 200.70 Does a State Have  
Authority to Issue State Regulations for 
the Chapter 1 LE A  Program?

Comment: A number of commenters 
raised questions concerning the 
relationship between an SEA’s

responsibility for administering the 
Chapter 1 LEA Program and the 
limitations on the SEA’s rulemaking 
authority in § 200.70(b). One commenter 
questioned whether an SEA could limit 
the percentage of an LEA’s budget to be 
used to purchase supplies, materials, or 
other categories of expenditures. Two 
commenters recommended inserting in 
the stem in § 200.70(b) the phrase “that 
limit LEAs’ decisions based upon their 
annual assessment of need affecting 
funds under this part.” On the other 
hand, several commenters 
recommended that the regulations 
clarify that an SEA has the authority to 
ensure that its LEAs use Chapter 1 fluids 
in accordance with all applicable 
requirements.

Discussion: LEAs are authorized to 
use Chapter 1 funds to support 
activities, described in approved 
applications, that are reasonable and 
necessary to carry out the purposes of 
the Chapter 1 LEA Program. An SEA 
does not have the authority to impose 
rigid limitations on reasonable 
expenditures needed by an LEA to 
implement an effective program if those 
expenditures are supported by the LEA’s 
assessment of the special educational 
needs of Chapter 1 children. However, 
an SEA has the responsibility under 
section 1012(b) of the Act to review and 
approve LEA applications and the 
responsibility under section 1012(a)(4) to 
ensure that LEAs comply with all 
applicable statutory and regulatory 
provisions. Thus, as § 200.70(c)(2) 
indicates, an SEA may review the 
proposed expenditures in an LEA’s 
application to determine that they are 
supported by the LEA’s needs 
assessment. Moreover, § 200.70(c)(3) 
makes clear that an SEA has the 
responsibility to review LEA decisions 
concerning the use of Chapter 1 funds to 
ensure that they comply with applicable 
requirements.

Changes: Section 200.70(c)(2) has been 
revised to make clear that nothing in 
§ 200.70(b) limits an SEA’s authority to 
review and approve an LEA's 
application, including determining 
whether the activities in the application 
are supported by the LEA’s needs 
assessment. Similarly, § 200.70(c)(3) 
reiterates an SEA’s responsibility to 
ensure compliance with applicable 
requirements.

Comment: Two commenters requested 
that the reference to instructional staff 
in § 200.70(b)(4) be clarified to include 
instructional aides. Another commenter 
interpreted “other essential support 
services” in § 200.70(b)(5) to include 
services provided by paraprofessionals 
such as teacher aides.
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Discussion: The Secretary believes 
that the definitions of instructional staff 
and support services are best 
established by LEAs under applicable 
State laws or regulations. In accordance 
with section 1451(a)(2) of the Act, 
however, instructional staff must meet 
State certification and licensing 
requirements for education personnel.

Changes: None.
Comment: Numerous comments were 

received on § 200.70(e) regarding review 
of rules and regulations by the 
committee of practitioners. A number of 
commenters recommended that an SEA 
be required, rather than encouraged, to 
convene the committee of practitioners. 
These commenters felt that to require 
convening for an emergency regulation, 
while not doing so in normal 
circumstances, was inconsistent. Other 
commenters requested that the 
regulations make clear that the 
committee must review any rule or 
regulation. Several commenters 
recommended that the committee also 
be required to review State policies. 
These commenters noted that the terms 
“rule” and “regulation” may have 
differing meanings, and that some States 
issue binding requirements under other 
procedures. These commenters felt that 
the intent of the Act was to cover all 
these circumstances. Some commenters 
recommended deletion of the phrase “if 
one is required by State law” in 
I 200.70(e)(l)(i)(A) of the proposed 
regulations, because it is confusing.

Discussion: Section 1451(b) of the Act 
requires review by a State committee of 
practitioners “(b)efore publication of 
any proposed or final State rule or 
regulation.” The proposed regulations 
attempted to minimize any burden 
caused by this provision by only 
requiring review by the committee of 
practitioners before publication of either 
a proposed rule, if State law required 
issuance of proposed rules, or a final 
rule, if no proposed rule was required. 
Moreover, the proposed regulations did 
not require an SEA to convene the 
committee except after the issuance of 
an emergency rule where review prior to 
publication was not possible. On the 
basis of these comments and upon 
reconsideration, the Secretary believes 
changes are necessary. The Secretary 
recognizes the inconsistency in requiring 
a State to convene the committee to 
review emergency rules and regulations 
while not requiring that the committee 
be convened to review other regulations. 
However, the Secretary is concerned 
with the undue burden that will be 
placed on States if the committee must 
be convened to review all rules and 
regulations. Although the negotiated

rulemaking group did not reach 
consensus on the Department’s proposal 
to convene the committee for major 
rules and regulations, the Secretary 
believes that this interpretation 
represents the most viable means to 
carry out the intent of the Act.
Therefore, a State will be required to 
convene the committee to review all 
major rules and regulations and ensure 
that all other rules and regulations be 
reviewed before publication by the 
committee but not necessarily in a 
meeting. In addition, in a State that does 
not issue rules or regulations relating to 
the administration and operation of 
programs under this part but issues 
policies that the SEA and LEAs are 
required to follow, the State must 
comply with the consultation 
requirements for issuing rules and 
regulations.

Changes: Section 200.70(e) has been 
revised to require a State to convene the 
committee of practitioners to review any 
major proposed or final rule or 
regulation that the SEA and LEAs are 
required to follow in administering and 
implementing the Chapter 1 LEA 
Program. In addition, a change has been 
made to require that, for a State that 
does not issue rules or regulations but 
only issues policies that LEAs must 
follow, the State must comply with the 
consultation requirements for issuing 
rules and regulations.

Comment: Numerous commenters 
requested that the regulations require, 
rather than encourage, SEAs to obtain 
nominations for membership on the 
committee of practitioners from 
appropriate organizations. These 
commenters thought this procedure 
would ensure that the committee was 
representative of the various groups 
named in the Act. One commenter was 
concerned that there would be a conflict 
of interest with members nominated by 
organizations since nominating 
organizations would be partially 
responsible for that individual’s 
selection. Another commenter 
questioned whether an existing State 
committee, such as the Chapter 2 State 
Advisory Committee, could serve as the 
Chapter 1 committee of practitioners

Discussion: Section 1451(b) of the Act 
specifies the categories of individuals 
that must be included on the committee 
of practitioners and requires that a 
majority of committee members be LEA 
representatives. The Secretary believes 
it is inappropriate for the Department to 
regulate how a State meets this 
requirement. He continúes to encourage 
SEAs to request nominations from 
appropriate organizations as an 
excellent way to obtain qualified

representatives. If an existing State 
committee meets the requirements of the 
Act, the SEA may decide to have it 
serve fpr this purpose. However, as 
§ 200.70(e)(3)(iii) indicates, members of 
the committee must have knowledge of 
Chapter 1 and how it is implemented.

Changes: Section 200.70(e)(3)(iii) has 
been added to require that members of 
the committee of practitioners have 
knowledge of Chapter 1.

Comment: A few commenters 
recommended deletion of 
§ 200.70{e)(3)(i){E), which requires that 
the committee of practitioners include 
representatives of private school 
children.

Discussion: Section 1017 of the Act 
requires an LEA, after timely and 
meaningful consultation with 
appropriate private school officials, to 
provide equitable Chapter 1 services to 
eligible private school children. Given 
this requirement, it is appropriate that 
private school representatives be 
included on the committee of 
practitioners to advise on rules, 
regulations, and policies affecting the 
Chapter 1 LEA Program. In addition, the 
requirement was agreed to by all parties 
during the negotiated rulemaking 
session.

Changes: None.

Section 200.71 H o w  M a y  State 
Personnel Paid With Funds A  vailable 
Under This Part be Assigned to State 
Programs?

Comment Although supporting the 
provisions in § 200.71, a number of 
commenters questioned the requirement 
to keep time distribution records if SEA 
staff members perform duties that 
benefit both programs under this part 
and State compensatory education 
programs that are simitar to the Chapter 
1 program. The commenters contended 
that it is not possible for the staff 
members to divide their time between 
the two programs because their duties 
benefit both programs and cannot be 
distinguished.

Discussion: Section 200.71 implements 
section 1453(b) of the Act which 
authorizes an SEA to use Chapter 1 
funds to pay a portion of the salary 
costs of employees who are assigned 
responsibilities for programs under this 
part and specific State programs if those 
costs are supported by appropriate time 
distribution records reflecting the actual 
amount of time spent by each such 
employee and costs are charged on a 
prorated basis to both programs. Under 
most circumstances, employees who 
work on both Chapter 1 and State 
programs perform duties that are 
specific to one program or the other and
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can attribute their time to the 
appropriate program. In these instances, 
the employees must, in accordance with 
§ 200.71(b), keep contemporaneous time 
distribution records reflecting thè actual 
amount of time spént on each program. 
However, there may be situations where 
an employee is assigned responsibilities 
that jointly benefit a State program and 
programs under this part. For example, 
an SEA staff member may conduct 
training sessions for LEAs on improving 
parent participation in both the Chapter 
1 and State programs. Both State-funded 
personnel and Chapter 1-funded 
personnel receive the training. The 
employee cannot determine the actual 
time spent for each program because 
parent involvement is a requirement of 
both programs Thus, the costs to be 
charged to each program cannot be 
based on the actual time spent on each 
program. The Secretary concurs that, 
under these circumstances, another 
method may be allowable. For example, 
the costs could be prorated between the 
programs on the basis of the proportions 
of staff from each funding source 
participating in the training.

Changes: Section 200.71(c) has been 
added to clarify that, for employees who 
are assigned responsibilities that jointly 
benefit programs under this part and 
special State programs, costs may be 
prorated on a basis other than actual 
time spent on specific activities. The 
regulations also provide an example for 
further clarification.

Comment: Two commenterà 
questioned whether, in addition to time 
distribution records, there are other 
acceptable types of documentation, e.g., 
a teacher’s schedule, to support an 
individual’s time spent on Chapter 1 
activities.

Discussion: Section 1453(b) of the Act 
requires that an employee maintain 
“time distribution records reflecting the 
actual amount of time spent” by the 
employee on Chapter 1 activities. The 
Secretary believes that a teacher’s class 
schedule specifying the time that the 
teacher devotes to Chapter 1 activities 
meets this requirement as long as there 
is corroborating evidence that the 
teacher actually carried out the 
schedule. Examples of acceptable 
evidence include a teacher’s grade book 
and class rosters and daily attendance 
records that identify the teacher.

Changes: None.

Section 200.72 What Funds Are  
Available for an SEA to Carry Out Its 
Responsibilities?

Comment: Several commenters 
requested that the regulations clarify 
whether an SEA may use the funds 
made available under section 1405 of the

Act (Funds for the Implementation of 
School Improvement Programs) to hire 
staff for program improvement 
activities. Other commenters 
recommended that the regulations 
provide flexibility for SEAs in the use of 
these funds. Specifically, the 
commenters suggested that the funds 
need to be available for SEA program 
improvement staff purposes as 
determined by the SEA and not be 
dependent on the identification of all 
schools needing program improvement 
and the joint agreement by those 
schools in the use of the funds. Another 
commenter suggested that there are not 
enough funds in section 1405 to provide 
mini-grants to LEAs. Lastly, a 
commenter recommended that the 
regulations allow an SEA to hire 
program improvement staff with State 
funds and reimburse the State with 
funds received under section 1405 of the 
Act for any assistance the staff 
members provide to a school 
implementing a program improvement 
plan under this part.

Discussion: Section 1405(b)(2) of the 
Act clearly states that funds made 
available to States under that section 
must be used for “direct educational 
services in schools implementing 
program improvement plans as 
described under section 1021” of the 
Act. Moreover, section 1405(b)(3) of the 
Act clearly requires parents of 
participating children, school staff, the 
LEA, and the SEA to jointly agree to the 
selection of technical assistance 
providers and the best use of the funds. 
Section 200.72(b) of the regulations 
implements these statutory 
requirements. Therefore, an SEA may 
use section 1405 funds to hire State staff 
only if those staff provide direct 
educational services and if parentis, 
school staffs, and the LEAs to receive 
services for school improvement jointly 
agree with the SEA that hiring the State 
staff is the best use of the funds.

As to the request that the regulations 
be revised to allow an SEA to use 
Chapter 1 funds to reimburse the State 
for time that staff members paid with 
State funds spend on program 
improvement activities, the Secretary 
believes that this violates section 
1018(b) of the Act. Section 1018(b) 
requires that funds received under this 
part must supplement, and not supplant 
or replace, regular non-Federal funds. 
The Secretary believes, however, that it 
would be permissible for an SEA to use 
Chapter 1 administrative funds to hire 
State staff and then use section 1405 
funds to reimburse the Chapter 1 
account if the requisite agreement is 
reached.

Changes: None.

Section 200.73 What Complaint 
Procedures Must an SEA Adopt?

Comment: Several commenters 
suggested that the complaint procedures 
reqiiired by § 200.72(d) of the proposed 
regulations should describe the means 
to be used to inform interested parties of 
the availability of the procedures. 
Commenters also recommended that the 
regulations include, in addition to 
procedures for resolving complaints that 
ari LEA has violated requirements, 
similar procedures for resolving 
complaints about State violations.
Lastly, commenters requested that the 
regulations specifically provide an 
opportunity for a complainant to appeal 
an SEA’s resolution of a complaint to 
the Department

Discussion: Section 200.72 of the 
proposed regulations contained 
requirements concerning complaint 
procedures that each SEA would have to 
adopt. Those regulations were 
developed, in part, in response to 
Congress' suggestion in the Conference 
Report accompanying the Act that the 
Secretary “issue amended regulations 
making 34 CFR 76.780-783 applicable to 
Chapter 1.” See H.R. Rept. 567,100th 
Cong., 2d Sess. 341 (1978). However, 
subsequent to enactment of the Act but 
before the proposed Chapter 1 
regulations were published, the 
Secretary published an NPRM proposing 
changes to the Education Department 
General Administrative Regulations 
(EDGAR). See 53 FR 31580 (Aug. 18, 
1988). One of those proposed changes 
was the removal of the general 
complaint procedures in 34 CFR 76.780 
through 76.782 of EDGAR and the 
transfer of those procedures to the 
regulations implementing Part B of the 
Education of the Handicapped Act, 
which had shown the greatest need for 
the complaint procedures. As a result, 
the Secretary proposed separate 
Chapter 1 complaint procedures. In 
response to comments on the EDGAR 
NPRM, the Secretary is reconsidering 
whether to remove the complaint 
procedures from EDGAR. Because this 
issue has not yet been resolved, the 
Secretary has on an interim basis 
decided to make the general complaint 
procedures from EDGAR applicable to 
the Chapter 1 LEA Program. For the 
convenience of SEAs, LEAs, and other 
interested parties, the procedures are 
included in § § 200.73 through 200.75. 
However, paragraphs (b) and (c) of 
§ 76.780 are not included as the 
statutory references are no longer 
appropriate. In addition, the acronyms 
“SEA” and “LEA” replace the terms 
“State” and "subgrantee” to be
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consistent with the remaining 
regulations under this part. In addition, 
section 200.73 of the regulations requires 
that an SEA’s written procedures for 
resolving complaints include any 
complaint that the SEA or an LEA is in 
violation of the Federal statute or 
regulation that apply to a program. 
Section 200.74 of the regulations also 
requires that an SEA’s complaint 
procedures include the right to request 
the Secretary to review the final 
decision of the SEA. Comments received 
on the proposed Chapter 1 complaint 
procedures will be given additional 
consideration in whatever final action 
the Secretary takes regarding the 
EDGAR complaint procedures.

Changes: The separate Chapter 1 
complaint procedures in § 200.72 of the 
proposed regulations have been deleted, 
and § § 200.73 through 200.75 incorporate 
and make applicable to the Chapter 1 
LEA Program the general complaint 
procedures in § § 76.780 through 76.782 of 
EDGAR.

Section 200,60 How Does an LEA 
Evaluate Student Achievement?

Comment: One commenter suggested 
allowing projects to test children every 
other year, such as in grades 1, 3, 5, 7, 
and 9, rather than requiring an annual 
assessment. This commenter also 
suggested that increased numbers of 
children in each State be given the 
National Assessment of Educational 
Progress (NAEP) to give valid State 
results based on that assessment, or 
allow use of normed tests in even grades 
and predicted norm test results in odd 
grades.

Discussion: The use of alternate yèar 
results, different instruments in 
alternate years, or predicted scores 
would not provide the information 
required by section 1021 of the Act 
related to school and student program 
improvement. Section 1021(a) requires 
an “annual review” of the program’s 
effectiveness and comparison of gains 
from one year to the next, which could 
not be accomplished by these methods. 
Further, while NAEP test data may be 
useful at the State level, they could not 
be used for program improvement at 
school and individual student levels, as 
required by section 1021 of the Act,

Changes: None.
Comment; One commenter suggested 

a complete rewrite of § 200.80, 
emphasizing that the evaluation should 
focus solely on the basic and more 
advanced skills each child is expected 
to master, based on the desired 
outcomes included in the LEA’s 
application. The commenter further 
suggested that the LEA use measures 
that would provide specific information

regarding the degree to which each skill 
had been mastered, and that assessment 
of more advanced skills include 
measurement of reasoning, analysis, 
interpretation, problem-solving, and 
decision-making in relation to the 
particular subjects in which Chapter 1 
services were being provided.

Discussion: The Secretary agrees that 
the type of information the commenter 
describes is appropriate for Chapter 1 
assessment and would be useful for 
LEAs to include in their evaluations of 
the Chapter 1 LEA Program. However,
§ 200.80 is designed to set national 
standards that can be used for two 
purposes: (1) Provide data in a manner 
that may be aggregated into State and 
national totals as required by section 
1019 of the Act; and (2) provide one base 
of data to be used in program 
improvement efforts under sections 1020 
and 1021 of the Act. The commenter’s 
suggestion, although appropriate at the 
local level, would not allow for 
aggregation. In addition, the level of 
prescription it would entail would not be 
consistent with Congress’ intent that the 
standards not be “unduly burdensome.” 
See H.R. Rept. 9 5 ,100th Cong., 1st Sess. 
25-26 (1987). The report goes on to say 
that the “existing Chapter 1 Evaluation 
and Information Reporting System 
(TIERS) and the existing evaluation 
models would be appropriate.”

Changes: None.
Comment: Several commenters 

expressed various concerns regarding 
the use of norm-referenced standardized 
tests to evaluate the impact of Chapter 1 
on a child’s achievement. The 
commenters contended that these tests 
fail to measure how well Chapter 1 
children achieve in the “basic and more 
advanced skills all children are 
expected to master” specified in section 
1012(b) of the Act; the tests are not 
necessarily aligned with what is being 
taught in the Chapter 1 program; 
competency-based or criterion- 
referenced tests used by States are more 
appropriate measures; norm-referenced 
tests contain cultural and ethnic bias 
that distorts results; and, in general, the 
tests are too narrowly based to measure 
the full impact of the Chapter 1 program.

Discussion: The Secretary is aware of 
the limitations of norm-referenced 
standardized tests, and does not intend 
that they be used by LEAs as the sole 
measure of the effectiveness of the 
Chapter 1 LEA Program. Section 200.35 
clearly states that, in addition to use of 
measures of student achievement based 
on the national standards contained in 
Subpart H of the regulations. LEAs must 
also measure how well children attain 
the desired outcomes included in each 
LEA’s application. LEAs may, and are

encouraged to, state their desired 
outcomes in terms other than scores on 
standardized achievement tests. 
Congress made this clear, stating its 
“intent that measures and standards 
used to demonstrate progress toward 
desired outcomes may be something 
other than nationally normed 
standardized test Scores.” H.R. Rept.
567,100th Cong., 2d Sess. 325 (1988) 
(Conf. Rept.). However, the use of 
nationally normed standardized test 
results, or results of tests that may be 
equated to nationally normed tests, 
provides a means to aggregate results to 
State and national totals, giving an 
overall, if imperfect, measure of program 
impact. Although acknowledging the 
limitations, the Secretary believes that 
these test scores and their aggregation 
provide significant and useful 
information on the success of the 
Chapter 1 program to LEAs, SEAs, the 
Department, and the Congress. With 
regard to the alleged cultural bias of 
standardized tests, the Secretary 
recognizes that, (n general, many 
minority group students may not 
perform as well on standardized tests as 
white students. Although some attribute 
these results to culturally biased test 
items, others believe they may also be 
indicative of substandard education 
provided to some minority children. 
Finally, the Secretary reiterates that 
scores on nationally normed 
standardized tests need not be the sole 
measure used to determine success of 
students in the Chapter 1 program, any 
more than they are used solely to 
determine success of children in the 
regular program.

Changes: None.
Comment: One commenter 

recommended deleting § 200.80(a)(2), 
which prescibes how an LEA must 
assess the progress of Chapter 1 
children in more advanced skills. The 
commenter contended that the 
requirements in § 200.35(a)(1), which 
require evaluation of progress in basic 
and more advanced skills, are sufficient.

Discussion: Section 200.35(a) contains 
the requirements placed on LEAs with 
regard to the evaluation of projects. 
Section 200 80(a)(2) contains the 
national standards by which one of 
those requirements—-assessing more 
advanced skills—will be met. Section 
1435(a) of the Act requires the Secretary 
to develop national standards and 
provide States and LEAs notification, in 
advance, of the requirements the 
standards contain. Sections 200.80 
through 200.89 of the regulations carry 
out die provisions of section 1435(a).

Changes: None.
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Comment: Several commenters 
objected to die requirement in 
§ 200.80(a)(1) that requires assessment- 
in language arts in addition to reading 
and mathematics. Commenters noted 
the paucity of testing materials available 
in listening and speaking skills and 
questioned the validity of those that are 
available. Another commenter objected 
to the increased burden that testing in 
this additional area may entail.

Discussion: By including language arts 
as an area for assessment, the Secretary 
did not intend to increase burden on 
LEAs; rather, the addition of language 
arts reflects the growing number of 
children LEAs report as receiving 
services in this area. The Secretary 
assumes that, in general, LEAs provide 
services in language arts or reading, but 
not both. If assessment and reporting 
are limited to reading and mathematics, 
a growing number of children receiving 
language arts rather than reading 
instruction will not be included in the 
aggregate information Submitted to the 
States and the Department. However, to 
make clear that this requirement is not 
meant to increase testing burden, and in 
response to comments questioning the 
availability and validity of language arts 
tests other than reading, the Secretary 
has modified the requirement. In making 
this modification, the Secretary believes 
that far an LEA operating a program that 
includes both language arts and reading, 
a test of basic and more advanced 
reading skills can be used to assess the 
achievement of the Chapter 1 
participants in both areas.

' Changes: Section 200.80(a)(1) has been 
modified to allow LEAs operating 
Chapter 1 language arts programs to 
‘assess achievement of children in these 
programs using either a language arts or 
reading test.

Com m ent Several commenters 
expressed concern over the use of 
reading comprehension and problems 
and applications subtest scores as 
measures of more advanced skills in 
reading and mathematics. Some 
commenters stated that the measures 
were inadequate; other commenters 
pointed out that the term “problems and 
applications“ was not used in all 
standardized mathematics tests. Other 
commenters supported the proposed 
regulation.

Discussion: The Secretary is aware of 
the limitation of the use of the subtest 
scores as measures of more advanced 
skills and expects LEAs will use 
additional means to assess the impact of 
the Chapter 1 program on children’s 
mastery of more advanced skills. 
However, for the purposes of reporting 
data to State and national levels, it is 
necessary-to have a measure that may

be aggregated to State and national 
totals. Further, the Secretary is 
committed to gathering data in the 
manner that imposes the least burden on 
LEAs. At present, it appears that the 
subtests stated above will provide the 
requisite information in a manner that 
will not impose significant new data 
gathering responsibilities on LEAs. As 
new materials to assess more advanced 
skills become available, the Secretary 
will review whether the new 
instruments are more appropriate.

Changes: Section 200.80(a)(2) has been 
revised to take into account differing 
terminology regarding the subtests that 
exist among the various tests.

Com m ent Several commenters 
objected to the use of “comprehension” 
and “problems and applications” 
subtest scores as measures of more 
advanced skills, stating that these 
scores are highly correlated with overall 
reading and mathematics scores.
Another commenter suggested the 
regulations should more explicitly. 
require use of composite scores of 
reading and mathematics tests to 
parallel the subtest scores used to 
measure more advanced skills.

Discussion: Although there is some 
correlation between the subtest scores 
in reading comprehension and 
composite reading scores and problems 
and applications subtest scores and 
composite mathematics scores, the 
subtests measure a component of the 
composite score that most closely 
approximates more advanced skills. In 
addition, although stipulating subtest 
scores for more advanced skills 
measurement implies that composite 
scores be used for measurement of basic 
skills, the Secretary does not intend that 
this be a requirement. LEAs are free to 
choose any measurement devices 
described in § 200.80.

Changes: None.
Com m ent Two commenters asked 

how the estimate of achievement in the 
absence of Chapter 1 services can be 
determined.

Discussion: Norm-referenced tests 
provide the base for expected 
achievement without additional services 
such as Chapterl provides. For State 
and locally developed tests, the equating 
study will likewise provide this 
information.

Changes: None.
Com m ent Numerous commenters 

objected to the requirement that LEAs 
report only on test results compiled over 
a 12-month period, citing that 9-month, 
fall-spring results should be allowed.
The commenters presented a number of 
reasons: (1) Many children leave school 
and/or the Chapter 1 program during the 
summer months; hence, results would be

available on fewer children. (2) Testing 
on an annual cycle would Tequire LEAs 
to follow children beyond the school 

-year, which would be burdensome, (3) 
LEAs should be allowed the flexibility 
to test on 9- or 12-month cycles. (4) 
Districts choosing spring-to-spririg 
cycles would use the spring test for 
eligibility, resulting in fewer eligible 
children, since spring scores are higher 
than fall ones. (5) The fall-to-fall cycle 
poses problems With regard to program 
•improvement, since results for schools 
.would not be available until late fall, 
making program changes during the 
initial year difficult. (6) Twelve-month 
testing confounds the results of Chapter 
1, because it includes the summer period 
when children receive no services. (7) 
There is no legal basis for requiring 
testing over 12 months, since the House 
Report states that the TIERS model 
would be appropriate and TIERS allows 
testing on a fall-spring cycle. Several 
additional commenters supported the 
annual cycle, citing the more valid 
results the method gives. One 
commenter suggested that a transition 
year would allow the LEAs currently on 
a fall-spring cycle to adjust to an annual 
one.

Discussion: The Secretary has given 
serious consideration to the points 
raised by the commenters and, because 
of the importance of the issue, will 
discuss each one at greater length than 
is usually done. The discussion follows 
the order of the points raised above.

(1) Although it is true that data on 
some students will be lost in moving to a 
12-month rather than a 9-month cycle, 
the Secretary believes that the increased 
validity of the data outweighs this 
concern. Fall-spring testing, which relies 
on depressed fall scores as a base, 
consistently overstates the gains 
children make in the Chapter 1 program. 
When retested the next fall, these 
children have lost a significant portion 
of the reported gains, only to have that 
same “gain” determined again the 
following spring. The 12-month cycle 
more accurately measures the 
continuous progress of children in the 
program, rather than repeatedly 
measuring the same "gain” several times 
over.

(2) Although districts will be required 
to follow children beyond the school 
year, this requirement iff^lstJ'implicit in 
section 1021(f) of the A c i which requires 
LEAs to maintain records on individual 
students beyond one year.

(3) The Secretary does not intend to 
restrict the flexibility of LEAs who wish 
to test on a 9-month cycle. Those LEAs 
may continue to so test. However, the 
regulations require that, for reporting
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evaluation results under section 
1019(a)(2) of the Act and in determining 
schools and students in need of program 
improvement under sections 1020 and 
1021 of the Act, annual results must be 
used. LEAs that wish to insert the 
additional test point required by the 9- 
month cycle for their own purposes are 
free to do so.

(4) Use of spring scores may result in 
fewer children being eligible for Chapter 
1; however, this is because fall test 
scores are apparently artificially 
depressed. Districts concerned about 
this may choose a fall-to-fall cycle, 
which, while not as accurate with regard 
to selection as a spring-to-spring period, 
would result in gain scores comparable 
in validity to the spring-to-spring 
method.

(5) The fall-to-fall cycle does result in 
later identification of schools and 
students in need of program 
improvement. However, the modified 
timeline for implementation of both 
local and joint program improvement 
plans will allow for either the spring-to- 
spring or fall-to-fall cycle..

(6) The purpose of the evaluation is to 
determine thé real impact of thé Chapter 
1 LEA Program on a child’s 
achievement. There is general 
agreement that the fall test results are 
artificially depressed—perhaps because 
of the summer vacation from school. 
Comparison of this test score with a 
spring test score taken after thé child 
has had a prolonged bine in School 
apparently inflates the gain. By using an 
annual cycle, test points, whether both 
fall or both spring, are comparable, 
providing a more adequate assessment 
of the child’s real progress.

(7) The House Report states that, in 
developing national standards, “the 
existing Chapter 1 Evaluation and 
Information Reporting System and the 
existing evaluation models would be 
appropriate.” H.R. Rept. 95 ,100th Cong., 
1st Sess. 25-26 (1987). The Chapter 1 
system has involved both annual and 
fall-spring test cycles, but, because of its 
greater validity, the Department has 
been encouraging LEAs to move to an 
annual testing cycle, Currently, over half 
of the reported data is based on annual 
test results. The Secretary believes the 
annual cycle is consistent with the 
requirement that the Department 
establish national standards for 
evaluation and with the guidance 
contained in the House Report. The 
Secretary is aware, however, that the 
switch from a fall-spring to an annual 
testing cycle will require certain 
adjustments by LEAs, particularly in 
terms of following students from one 
grade to the next. Therefore, he has 
determined that, in some instances,

more time may be needed to make this 
adjustment.

Changes; Section 200.80(b)(2)(ii) has 
been added to allow LEAs currently 
measuring achievement on a fall-spring 
basis to do so for the 1989-90 school 
year only, if they provide evidence to 
their SEAs that immediate 
implementation of the annual cycle 
would impose substantial hardship.

Comment: Several commenters 
expressed concern that the 12-month 
cycle would not allow use of the same 
form of the test for both pre- and post
tests. Another commenter questioned 
whether norming dates for an annual 
test cycle exist.

Discussion: Many nationally normed 
tests cover more than one grade. Hence, 
they may be used, within their grade 
spans, for both pre- and post-tests. In 
addition, publishers furnish norming 
dates for annual cycles

Changes: None.
Comment One commenter stated that 

there was no way to develop a local 
norm.

Discussion: Some LEAs provide 
sufficient data to establish local norms. 
If they wish, those LEAs may use their 
local norms in assessing the impact of 
Chapter 1. If no such norms are 
available, LEAs must use either State 
norms or those provided by the test 
publisher.

Changes: None.
Comment One commenter suggested 

revising § 200.80(e) to require use of the 
current edition of a test or a test 
published within the last seven years, 
noting that the edition immediately 
previous to the current one might be too 
old to be valid.

Discussion: The Secretary has been 
concerned about the use of tests normed 
several years ago to assess Chapter 1 for 
several reasons: (1) Use of older normed 
tests provides inflated scores for 
Chapter 1 students that do not 
accurately reflect their needs; (2) the 
higher scores received on older normed 
tests may exclude from eligibility 
children who need Chapter 1 services;
(3) use of tests normed at different times 
makes comparison among results 
difficult; and (4) aggregation of results of 
tests normed at different times does pot 
provide the most accurate picture of the 
impact of Chapter 1

Although the Secretary urges all LEAs 
to use the current edition of a test to 
assess Chapter 1, he wishes to allow 
LEAs some flexibility. Since the period 
between when tests are normed is not 
controlled by LEAs, the Secretary is 
concerned that the seven-year time limit 
suggested by the commenter is arbitrary.

Changes: None.

Section 200.81 W hat Technical 
Standards Does an LE A  A p p ly in 
Evaluating Student Achievement?

Comment: One commenter 
recommended adding a new provision to 
§ 200.81, specifying that limited English 
proficient and handicapped children 
should be assessed on the same basis as 
other children. That assessment should 
be based on the full range of services 
they are provided under Chapter 1 and 
designed so as not to confuse Chapter 1 
effects with other needs. Further, the 
assessment should be valid for the 
specific population being assessed. The 
commenter noted the suggestion 
followed language included in Senate 
Report 222,100th Cong., 2d Sess. 12 
(1988).

Discussion: The issue of assessment 
procedures for limited English proficient 
and handicapped children was further 
considered in the House-Senate 
conference to rectify differences 
between House and Senate versions of 
the legislation. The Conference Report 
contains specific language on this issue.
H.R. Rept. 567,100th Cong.,. 2d Sess. 
322-23 (1988) (Conf. Rept.). That 
language is included in § 200.31(c)(5) of 
the regulations regarding LEA needs 
assessment. This is consistent with the 
discussion in the report that the 
assessment procedures be designed to 
identify properly limited English 
proficient and handicapped children 
eligible for Chapter 1 services.

Changes: None.

Section 200.82 W hat Procedures Does 
an LE A  Use in Evaluating Student 
Achievement?

Comment: One commenter stated that 
the proposed regulations did not allow 
for use of criterion-referenced tests, 
which, in the commenter’s State, are 
used to assess progress in basic and 
more advanced skills. According to the 
commenter, the requirement for norm- 
referenced tests would place an undue 
burden on LEAs in this State.

Discussion: The provisions in 
§ § 200.82(b)(2) and 200.83 address the 
use of other than norm-referenced tests 
for reporting results of Chapter 1. 
Moreover, § 200.88(c)(2) specifically 
allows Chapter 1 funds to be used to 
perform studies to equate tests, where 
possible, and conform results of those 
tests to the Chapter 1 common reporting 
scale. The Secretary is aware, however, 
that State and locally developed 
criterion-referenced tests may not 
always be able to be equated with 
nationally normed tests. In these 
circumstances, the requirement that 
data be aggregated to State and Federal
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levels would not allow use of such tests 
for purposes of Chapter 1.

Changes. None.

Section 200.83 W hat Alternative  
Procedures M a y an LE A  Use?

Comment One commenter suggested 
allowing States to use nationally 
normed tests every other year and to 
use State assessment scores, equated to 
the nationally normed results, in the 
alternate years.

Discussion: This procedure would 
result in pre-testing Chapter 1 students 
on one test and post-testing them the 
following year on another. Thus, it 
would not provide a valid basis for 
assessing gains the students have made.

Changes: None.
Comment: A few commenters 

expressed concern regarding use of 
other than norm-referenced tests as a 
basis for aggregating results of the 
impact of the Chapter 1 program to State 
and Federal levels. One commenter 
questioned whether procedures some 
States require for State-mandated tests 
yield valid results, particularly where 
States have established procedures for 
selection or inclusion of test results 
without regard to the size of standard 
error or other considerations of validity. 
Another commenter questioned whether 
inclusion of a large number of State 
competency tests—even if equated with 
a norm-referenced test—would produce 
valid results.

Discussion: The provisions in 
§ § 200.82(b)(2) and 200.83 are designed 
to provide flexibility to State and local 
officials in the matter of testing, reduce 
the amount of testing required for 
Chapter 1 to a minimum, and still 
provide valid results that can be 
expressed in the common reporting 
scale. Review by the Secretary of 
alternative procedures will be directed 
at ensuring the standards in § 200.83(b) 
are met.

Changes: None.
Comment One commenter objected to 

the provision that alternative procedures 
for evaluation be subject to approval by 
the Secretary. Rather, the commenter 
stated that § 200.83(b) contains 
adequate guidelines and recommended 
that the SEA, which is closer to the local 
situation, have approval authority. The 
commenter also stated that assessment 
of the impact of Chapter 1 on the regular 
program would be discouraged if such 
assessment procedures were subject to 
Federal approval.

Discussion: The alternative 
procedures in § 200.83 apply only to 
measures to be aggregated to State and 
Federal levels, and do not apply to local 
or State efforts to assess the impact of 
Chapter 1 on student performance in the

regular program. Because data must be 
aggregated to national totals and must 
produce results that can be expressed in 
the common reporting scale established 
by the Secretary, the Secretary must 
determine that alternative procedures 
meet the requirements in § 200.83(b).
The Secretary does not intend this 
procedure to inhibit use of other than 
nationally normed tests; rather, it is to 
ensure data reported to the Congress by' 
the Secretary meet certain standards.

Changes: None.
Com m ent One commenter stated that 

the proposed alternative procedures in 
§ 200.83 would only allow procedures 
that result in a number score that can be 
converted to the common reporting 
scale. The commenter felt that this 
restriction was not consistent with the 
spirit of the Act.

Discussion: Alternative procedures 
must produce results that can be 
aggregated with those produced by 
nationally normed tests. The Secretary 
does not intend to exclude any 
procedure that accomplishes this goal 
and meets the other standards in 
§ 200.83(b).

Changes: None.

Section 200.84 H o w  Does an LE A  
Report the Results of Student 
Achievement to the S EA ?

Com m ent One commenter asked if 
the term “common reporting scale” in 
§ 200.84(a)(l)(i) refers to TIERS and, if 
so, suggested the regulations specifically 
refer to TIERS to make clear the 
requirement. Another commenter asked 
if the term refers to the NCE scale.

Discussion: The common reporting 
scale currently used to collect aggregate 
data is the NCE scale, which was also 
used in TIERS. During regulation 
development, especially in the 
negotiated rulemaking process, the 
Department concurred with 
recommendations from State and local 
representatives that the Chapter !  
regulations regarding evaluation should 
not contain the details included in 
TIERS. Rather, that kind of specific 
information would be provided in the 
Chapter 1 policy manual as guidance. 
Further, the Secretary is investigating 
and will continue to investigate other 
methods of evaluation that can provide 
measures capable of aggregation, 
Because the term “common reporting 
scale” is more general than “NCE” or 
“TIERS,” it would continue to be 
appropriate if a better means of 
gathering and aggregating results is 
found.

Changes: None.

Section 200.86 W hat Requirements 
Govern an SEA Sampling Plan?

Comment: One commenter objected to 
the requirement that the sampling plan 
be submitted to the Secretary for 
approval, suggesting that the SEA 
should have the plan available for 
review by the Department. The 
commenter stated the requirement 
would be burdensome and would 
constitute a change from past practice.

Discussion: The requirement that the 
Secretary establish national standards 
for evaluation requires attention to the 
issue of sampling. Rather than 
specifying in regulations procedures to 
be used, die Secretary has left to the 
States the flexibility to design sampling 
systems most appropriate for them. The 
Secretary will then review and approve 
plans that provide reliable and 
representative data. The requirement for 
approval by the Secretary was 
contained in the regulations governing 
the initial establishment of TIERS. (See 
46 FR 5189, Jan. 19,1981, § 200.176(b)(2).) 
Hence, the current requirement is 
consistent with past practice.

Changes: None.

Section 200.87 H ow  Does an SEA  
Aggregate LE A  Student Achievement 
Data fo r Inclusion in Its Evaluation?

Com m ent Two commenters objected 
to the provision in § 200.87(a)(4) (i) 
requiring inclusion of data on the 
number of students excluded from the 
evaluation because of missing or 
erroneous data. One commenter claimed 
the requirement was unneeded, because 
the data would be available from the 
State performance report.

Discussion: Section 200.87(a)(4) is part 
of the national standards for evaluation 
that the Secretary is required to set, and 
necessary for SEAs and the Department 
to assess the validity of the data 
collected.

Changes: None.
Section 200.88 Fo r W hat Evaluation  
Activities M a y an LE A  or SEA Use 
Funds A vailable Under This Part?

Comment: One commenter objected 
to the statement in § 200.88(c)(3) that 
Chapter 1 funds may be used for 
“(tjesting an appropriate number of 
children no longer receiving Chapter 1 
services,” contending the provision is 
vague.

Discussion: As noted in a response to 
comments on § 200.35, the Conference 
Report accompanying the Act makes 
clear Congress’ intent that, in measuring 
sustained gains, sampling procedures 
may be used. The word “appropriate” is 
used to indicate that not all children 
need be followed—only the number
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necessary to make a determination for 
the population.

Changes: None.

Section 200.89 For W hat Evaluation 
Activities M ay an LE A  or SEA N ot Use 
Funds Available Under This Part?

Comment: One commenter stated that 
the prohibitions in § 200.89 (b)-(c) 
against using Chapter 1 funds for test 
development activities and 
establishment of State and local norms 
appear to conflict with the provision in 
§ 200.82(b)(2), which allows LEAs to use 
other than nationally normed tests 
provided the results of the test can be 
equated with scores of nationally 
normed tests.

Discussion: The Secretary does not 
believe these two provisions are 
incompatible. If LEAs choose to use 
tests that are not nationally normed to 
meet the standards in Subpart H, the 
Secretary assumes these are tests that 
State and local agencies have developed 
for their own general purposes. Sections 
200.89 (b)-(c) prohibit the use of Chapter 
1 funds for developing or norming such 
tests. However, as indicated in 
§ 200.88(c)(2), Chapter 1 funds may be 
used to equate these tests to nationally  
normed tests to meet the standards in 
Subpart H. Moreover, the Secretary is 
aware that an LEA may wish to develop 
measures to assess the impact of 
Chapter 1, such as those created by the 
Chapter 1 teacher for use in the Chapter 
1 project. The Secretary does not intend 
the prohibition in § 200.89(c) to apply in 
these circumstances.

Changes: A change has been made to 
clarify that § 200.89 applies to test 
development related to data to be 
aggregated at State and national levels.
Cooperation W ith Audits— E D G A R  
(§§75.910 and 76.910)

Comment: Six commenters expressed 
opposition to the changes proposed by 
these sections. Several commenters 
believed that the Department lacks legal 
authority to issue such a regulation, 
particularly as it was interpreted under 
the “SUPPLEMENTARY INFORMATION” 
heading explaining the proposed 
changes. Some of the commenters 
maintained that requiring that audit 
interviews be tape recorded or be 
attended by a third party designated by 
the auditee does not unreasonably 
restrict auditor access to auditee 
personnel. A third argument was that 
the proposed changes, by giving 
unilateral authority to the Inspector 
General to determine what is reasonable 
access, could lead to abuse by 
“overzealous” Federal auditors. The 
final issue raised was that a grantee had

no assurance of an accurate record of an 
audit interview without tape recording 
or requiring the presence of a third 
person.

Discussion: The cited portions of the 
Inspector General Act, together with the 
Secretary’s general authority to issue 
regulations and to require grantees to 
maintain records, authorize the 
Secretary to issue regulations requiring 
reasonable access to auditee personnel. 
The Inspector General’s authority to 
examine records is meaningless if the 
Inspector General’s auditors cannot 
require oral explanations of those 
records. Furthermore, the Inspector 
General Act gives Federal auditors 
considerable professional discretion as 
to methods for obtaining necessary 
information. Section 4(b)(1) of the 
Inspector General Act requires that 
audits be conducted in accordance with 
standards established by the U.S. 
Comptroller General as set forth in 
"Government Auditing Standards” (the 
“Yellow Book”), 1988 revision, effective 
January 1989. The newly revised Yellow 
Book specifies that “auditors choose and 
conduct auditing tests and procedures 
that, in their professional judgments, are 
appropriate in the circumstances to 
achieve the audit objectives” (page 4-1) 
as well as “determining the nature, 
timing, and content of audit steps and 
procedures to test for 
compliance * * *” (page 4-2). The 
Yellow Book also states (page 3-17) that 
“denial by the audited entity of the 
opportunity to meet with officials and 
employees of the organization, program 
or activity under audit” is an 
unacceptable scope impairment.
Auditors must obtain “sufficient, 
competeiit and relevant evidence” to • 
afford a reasonable basis for their 
judgments and conclusions (page 3-11). 
The standards provide that “testimonial 
evidence obtained under conditions 
where persons may speak freely is more 
credible than testimonial evidence 
obtained under compromising 
conditions (e.g., where the persons may 
be intimidated)” (page 6—18).

The regulations clarify what interview 
conditions imposed by auditees would ' 
not only impair the independence of the 
auditor but would diminish the 
interview’s use as sufficient, competent, 
and relevant audit evidence. The 
Inspector General has determined that 
restrictions on auditor access to 
personnel such as tape recording or 
requiring third party presence at an 
interview amount to denial of access 
because of the intimidating influence of 
such restrictions on an individual who 
might risk (or believe that he would risk) 
his employment or future work

relationships by making statements 
exposing the auditee to criticism, 
financial recovery action, or other 
Federal administrative sanction. Some 
commenters suggested that the Inspector 
General’s “Hotline,” the subpoena 
authority, and the statutory duty to 
report lack of cooperation to the "head 
of the establishment” (defined in the 
Inspector General Act as the Secretary 
of Education (5 U.S.C. Appendix 3, 
section 11(1)), are the exclusive recourse 
the Inspector General has for dealing 
with denial of access to auditee 
personnel. However, “Hotline” contacts, 
especially from anonymous callers, are 
not a feasible substitute for explaining 
to an auditor face-to-face the contents of 
detailed financial records or the policies 
and procedures, e.g., internal controls, 
surrounding the administration of a 
grant. The Inspector General’s subpoena 
power is limited to documentary 
evidence and thus in any event would 
not address the problem of access to 
personnel.

As far as dealing with the issue raised 
that a grantee had no assurance of an 
accurate record of an audit interview 
without tape recording or requiring the 
presence of a third person, the Secretary 
does not believe this is a valid argument 
for the reasons stated more fully under 
the heading “ s u p p l e m e n t a r y  
in f o r m a t io n ”  in the preamble to the 
proposed regulations. Auditors are 
instructed to follow procedures designed 
to ensure an accurate record. Written 
summaries of interviews can be shared 
with the auditee, the only exception 
being whistle-blowing disclosures. Most 
importantly, the procedures do not 
permit an adverse finding to be based 
on anonymously supplied information 
This information is useful only as a 
“lead” enabling the auditor to obtain 
objective information that would be 
cited in the audit report and that would 
be available to the audited agency.
These procedures should obviate any 
concern about “overzealous” auditors; 
the Inspector General’s objective as well 
as the grantee’s is to ensure an accurate 
record of audit proceedings.

Changes: The legal citations for these 
sections have been corrected by 
designating the general United States 
Code reference to the Inspector General 
Act of 1978 as 5 U.S.C. Appendix 3, and 
by citing additional sections of the 
Inspector General A ct i.e., sections 
4(b)(1)(A) and 6(a)(1) (5 U.S.C. Appendix^ 
3, sections 4(b)(1)(A) and 6(a)(1)). No 
other change has been made.
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