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for nonstructural measures, and 
mapping flood and erosion hazard areas.

(4) Assist local governments in 
developing and implementing plans for 
nonstructural reduction and prevention 
of damages. This assistance would 
include providing a mechanism for local 
governments to apply for the grant 
program, assisting local governments in 
implementing mitigation measures, and 
providing technical assistance to local 
governments in developing 
nonstructural mitigation measures.

(c) Duplication o f  programs. Great 
Lakes Planning Assistance Grants 
cannot be used as a substitute or 
replacement to fund projects or 
programs that are available under other 
Federal authorities.

(d) Packaging o f  program s. Great 
Lakes Planning Assistance Grants can 
be packaged or used in combination 
with other Federal, State, local, or 
private funding sources where 
appropriate. However, the Grants 
cannot be used to meet the non-Federal 
cost share requirements of other Federal 
programs.

§ 207.4 Application procedures.
(a) General. The grant applications 

ere due to the appropriate FEMA 
Regional Director no later than 
November 23,1989.

(1) Technical proposal. A technical 
proposal will serve as this initial grant 
application. As part of the proposal, the 
Governor shall identify the State agency 
that will be responsible for the overall 
management of the grant. The proposal 
shall also include the following:

(1) A general description of die 
project;

(ii) Identification of the agency or 
organization responsible for completing 
that project;

(iii) Estimate of total funds to be 
requested.

(2) Grant application. A formal grant 
application will not be required until 
such time as funds are appropriated for 
this grant program. At that time, the 
State will be given the opportunity to 
review and revise the technical 
proposal. The formal grant application 
will consist of the revised technical 
proposal and appropriate reports in 
accordance with 44 CFR Part 13.

(b) Cost share requirement. States 
receiving a grant shall match the grant 
with an amount no less than 25 percent 
of the amount of the Federal grant. 
Identification of allowable costs and 
rules for cost sharing are included in 
CFR 44 Part 13, §§ 13.22 and 13.24.

§ 207.5 Project management
The State serving as grantee has 

primary responsibility for project

management and accountability of funds 
as indicated in 44 CFR Part 13. The State 
is responsible for ensuring that 
subgrantees meet all program 
requirements.

§ 207.6 Technical assistance.
(a) General. Requests from a State to 

FEMA for technical assistance in 
carrying out any activity of this grant 
program shall be made by the Governor 
or his/her designated representative to 
the Regional Director (reference Section 
202(c) of the Act).

(b) Content o f  request. The request for 
technical assistance shall indicate as 
specifically as possible the objectives, 
nature, and duration of the requested 
assistance; the professional disciplinary 
capabilities needed; the recipient agency 
or organization within the State; the 
manner in which such assistance is to 
be utilized; and any other information 
needed for a full understanding of the 
need for such requested assistance.

(c) State participation. The request for 
assistance requires participation by the 
State in the technical assistance 
process. As part of its request for such 
assistance, the State shall agree to 
facilitate coordination among FEMA 
and all subgrantees in need of 
assistance.

Dated; April 12,1989.
Grant C. Peterson,
A ssociate Director, State and Local Programs 
and Support
[FR Doc. 89-9364 Filed 4-20-89; 8:45 am)
BILLING CODE 6718-C2-M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 36

[C C  Docket No. 88-341; FCC 89-78]

Link-Up America

a g e n c y : Federal Communications 
Commission.
ACTION: Final rule.

s u m m a r y : The Commission has adopted 
certain revisions to the Part 36 Link-Up 
America program rules. On February 27, 
1989, the Commission adopted and 
released a change of the rules which 
eliminated two non-income criteria for 
those programs in which an applicants 
income eligibility Is verified. In order to 
be eligible for assistance when income 
eligibility is verified, a residential 
subscriber must (1) meet the 
requirements of a state established 
income test, and (2) not be a dependent, 
unless the subscriber is more than 60 
years of age. The Commission agreed 
with the Federal-State Joint Board that

the rule change would extend universal 
service to low-income households.
EFFECTIVE DATE: February 27,1989.
ADDRESSES: Federal Communications 
Commission, 1919 M Street NW„ 
Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT: 
Larry Povich, Industry Analysis 
Division, Common Carrier Bureau (202) 
632-0745.
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Decision 
and Order (FCC 89-78), adopted and 
released February 27,1989. The full text 
of this Commission decision and the 
rules is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (Room 230), 
1919 M Street NW., Washington, DC. 
The complete text of this decision may 
also be purchased from the 
Commission’s copy contractors, 
International Transcription Service,
(202) 857-3800, 2100 M Street NW., Suite 
140, Washington, DC 20037.

Summary of Decision and Order

1. On July 18,1988, the Commission 
released a N otice o f  Proposed  
Rulemaking (MTS and WATS Market 
Structure, Link-Up America, and 
Amendment of Part 36 of the 
Commission’s Rules), which proposed 
revising the eligibility requirements for 
the Link-Up America program, a federal 
assistance program designed to 
encourage low-income households, that 
are not on the telephone network, to 
subscribe to local exchange service by 
reducing initial service and installation 
charges.

2. The Federal-State Joint Board, and 
parties commenting on the Notice have 
indicated substantial support for 
eliminating the non-income eligibility 
criteria for those applicants who have 
met the requirements of a State- 
established income test. These eligibility 
rules were found to foreclose Link-Up 
service to over 15 percent of all 
applicants, and as the commentors 
demonstrate, the restrictions have 
prevented otherwise eligible persons 
from receiving the benefits of this 
telephone connection program. The 
Commission agrees that when income 
eligibility is Verified, the non-income 
eligibility requirements of the Link-Up 
program may be eliminated. The 
Commission agreed with the Joint Board 
that it is costly and often infeasible for 
states and telephone companies to 
maintain the records necessary to verify 
the non-income criteria. The 
Commission found that the income 
eligibility criteria alone should be
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sufficient to ensure proper targeting of 
the program.

3. In order to be eligible for assistance 
when income eligibility is verified, a 
residential subscriber must (1) meet the 
requirements of a State-established 
income test, and (2) not be a dependent, 
unless the subscriber is 60 years of age 
or older. Alternatively, when income is 
not verified, a residential subscriber 
may self-certify #1 and #2, and the 
entity receiving certification (state or 
company) must verify that the customer
(3) has lived at an address where there 
has been no telephone service for at 
least three months, and (4) has not 
received assistance within the last two 
years.

Ordering Clauses

1. Accordingly, it is ordered, That the 
recommendations of the Federal-State 
Joint Board concerning federal 
assistance measures to aid low-income 
households in obtaining telephone 
service through the Link-Up America 
program ARE ADOPTED.

2. It is further ordered, That Part 36 of 
Title 47 CFR of the Commission’s Rules 
IS AMENDED as set forth below. The 
Rules are effective with their publication 
and release date.

3. It is further ordered, That this 
proceeding is hereby terminated.

List of Subjects in 47 CFR Part 36

Communications common carriers, 
Telephone, Reporting and recordkeeping 
requirements, Uniform system of 
accounts.
Federal Communications Commission.
Donna R. Searcy,
Secretary.

Rule Changes

Part 36 of Title 47 CFR is to be 
amended as follows:

PART 36— (AMENDED]

1. The authority citation for Part 36 
continues to read as follows:

Authority: Secs. 4, 201, 202, 203, 205, 218, 
221(c), 403, and 410(c) of the Communications 
Act of 1934 as amended, 47 U.S.C. 154, 201, 
202, 203, 205, 218, 221(c), 403, and 410(c).

2. Section 36.711 is amended by 
revising the introductory text of 
paragraph (a), and revising paragraphs 
(b), (c), and adding paragraph (d) to read 
as follows:

§ 36.711 Lifeline Connection Assistance.

(a) For purposes of this subpart, 
Lifeline Connection Assistance shall 
describe the following lifeline telephone 
assistance for eligible residential

subscribers as defined in § 36.711 (b) 
and (c):
* * * * *

(b) In order to be eligible for 
assistance when income is verified, a 
residential subscriber must:

(1) Meet the requirements of a state 
established income test; and

(2) Not be a dependent for federal 
income tax purposes as defined in 26 
U.S.C. Section 152 (1986) unless the 
subscriber is more than 60 years of age.

(c) In order to be eligible for 
assistance when income is not verified, 
a residential subscriber must meet the 
eligibility criteria in § 36.711(b)(1) and
(b) (2) and:

(1) Have lived at an address where 
there has been no telephone service for 
at least three months immediately prior 
to the date that the assistance described 
in § 36.711(a)(1) and/or (a)(2) is 
requested from the telephone company; 
and

(2) Not have received assistance 
pursuant to § 36.711(a)(1) and/or (a)(2) 
within the last two years, with receipt of 
such assistance to be measured from the 
date of initiation of the telephone 
service for which assistance was 
provided.

(d) Charges assessed for commencing 
service include any state tariffed 
charges levied for connecting a 
subscriber to the network. These 
charges do not include security deposit 
requirements.

3. Section 36.721 is amended by 
revising paragraph (a)(1), (a)(2) 
introductory text, (a)(2)(ii), (a)(2)(iii),
(a)(2)(iv), and (a)(3) to read as follows:

§ 36.721 Telephone company eligibility for 
lifeline connection assistance expense 
allocation.

(a) * * *
(1) Must provide Lifeline Connection 

Assistance as defined in § 36.711(a)(1) 
and/or (a)(2) to eligible subscribers as 
defined in § 36.711(b) or (c);

(2) Shall verify that subscribers meet 
the eligibility criteria set out in
§ 36.711(b) or (c) provided that: 
* * * * *

(ii) If the eligibility criterion in 
§ 36.711(b)(1) is verified, then the 
criteria in § 36.711(c) shall not apply;

(iii) If the eligibility criterion in
§ 36.711(b)(1) is self-certified, then the 
eligibility criteria in § 36.711(c)(1) and
(c) (2) shall apply and must be verified;

(iv) In all cases, the eligibility criterion 
in § 36.711(b)(2) may be self-certified.

(3) Shall file information with the 
Commission Secretary demonstrating

that it is eligible for the additional 
interstate expense adjustment. 
* * * * *
[FR 89-9493 Filed 4-20-89; 8:45 am] 
BILLING CODE 6712-01-M

DEPARTMENT OF DEFENSE

48 CFR Parts 203, 204, 208, 213, 215, 
225,228,247, and 252

[Defense Acquisition Circular (DAC) 88-6]

Department of Defense Federal 
Acquisition Regulation Supplement; 
Regulatory and Miscellaneous 
Amendments

AGENCY: Department of Defense (DOD). 
a c t i o n : Final rules and interim rules as 
indicated.

s u m m a r y : Defense Acquisition Circular 
(DAC) 88-6 amends the DoD FAR 
Supplement (DFARS) with respect to 
special prohibition on employment; 
instructions for completion of DD Forms 
350 and 1057; contract files; contingency 
contracting thresholds; clarification of 
adequate price competition; waiver of 
submission of cost or pricing data; 
prohibition of certain contracts with 
foreign entities for the conduct of 
Strategic Defense Initiative Research, 
Development, Test, or Evaluation; 
separate bid bonds for construction 
contracts; and ocean transportation by 
U.S.-Flag vessels. This DAC contains 
editorial corrections, and also includes 
an information item with respect to 
safeguarding conventional arms, 
ammunition, and explosives within 
industry.
DATES: E ffective D ate: May 31,1989, 
unless otherwise noted in the 
SUPPLEMENTARY INFORMATION.

Comment D ate: Comments on Items X 
and XII are due no later than May 22, 
1989.
FOR FURTHER INFORMATION CONTACT: 
Mr. Charles W. Lloyd, Executive 
Secretary, Defense Acquisition 
Regulatory Council, ODASD(P)/DARS, 
OASD(P&L), c/o OUSD(A) (M&RS), 
Room 3D139, The Pentagon,
Washington, DC 20301-3062, telephone 
(202) 697-7266.
SUPPLEMENTARY INFORMATION:

A. Background
The DoD FAR Supplement is codified 

in Chapter 2, Title 48 of the Code of 
Federal Regulations.

The October 1,1987, revision of the 
CFR is the most recent edition of that 
title. It reflects amendments to the 1986 
edition of the DoD FAR Supplement
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made hy Defense Acquisition Circulars 
86-1 through 86-5. Amendments made 
by DACs 86-6 through 86-16 were 
published in the Federal Register at 53 
FR 38171, September 29,1988, and will 
be included in the October 1,1988, 
revision of the CFR.

B. Public Comments
DAC 88-6, Item I

Public comments are not solicited 
with respect to this item because it is 
provided for information purposes.
DAC 83-6, Item II

A proposed rule with request for 
comments was published in the Federal 
Register on December 9,1988 (53 FR 
49694). Comments received were 
considered in the development of the 
final rule.

DAC 88-6, Item s III, IV, VI, and VIII
Public comments are not solicited 

with respect to these revisions since 
such revisions do not alter the 
substantive meaning of any coverage in 
the DFARS having a significant impact 
on contractors or offerors, or do not 
have a significant effect beyond agency 
internal operating procedures. However, 
comments from small entities 
concerning the affected DFARS 
coverage will be considered. Please cite 
DAR Case 89-610D.

DAC 88-6, Item s V and DC
Public comments are not solicited 

with respect to these items because they 
provide editorial corrections to the 
DFARS.

DAC 88-6, Item  VII
A proposed rule with request for 

comments was published in the Federal 
Register on March 31,1988 (53 FR 
10409). As a result of public comments, 
the final rule clarifies (a) when certified 
cost or pricing data shall or shall not be 
required regarding adequate price 
competition; and (b) how adequate price 
competition exists in dual source 
programs.
DAC 88-6, Item  X

Comments are invited. This interim 
rule is published prior to receipt of 
comments to implement the National 
Defense Authorization Act for Fiscal 
Years 1988 and 1989, Pub. L. 100-180, at 
section 222. Interested parties should 
submit written comments to be 
considered in developing a final rule on 
or before May 22,1989 to: Defense 
Acquisition Regulatory Council, ATTN: 
Mr. Charles W. Lloyd, Executive 
Secretary, DAR Council, ODASD(P)/ 
DARS, c/o OUSD(A) (M&RS), Room 
3D139, the Pentagon, Washington, DC

20301-3062. Please cite DAR Case SO
HO in all correspondence related to this 
subject.
DAC 88-6, Item  X I

A proposed rule with request for 
comments was published in the Federal 
Register on December 23,1987 (52 FR 
48549). Public comments were 
considered in the development of this 
final rule.
DAC 88-6, Item X II

Comments are invited. This interim 
rule is published prior to receipt of 
comments to implement the 
requirements of the Cargo Preference 
Act of 1904,10 U.S.C. 2631, which 
applies to the ocean transportation of 
cargo owned by or destined for use by 
the Department of Defense. Interested 
parties should submit written comments 
to be considered in developing a final 
rule on or before May 22,1989 to: 
Defense Acquisition Regulatory Council, 
ATTN: Mr. Charles W. Lloyd, Executive 
Secretary, DAR Council, ODASD(P)/ 
DARS, c/o OUSD(A) (M&RS), Room 
3D139, The Pentagon, Washington, DC 
20301-3062. Please cite DAR Case 88-47 
in all correspondence related to this 
subject.

C. Regulatory Flexibility Act 
DAC 88-6, Item  I

Public comments are not solicited 
with respect to this item. The Regulatory 
Flexibility Act does not apply.
DAC 88-6, Item  II

This rule is not expected to have 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., 
because it will not diminish any existing 
preferences for small businesses, affect 
small purchase procedures, impose 
either special skill requirements, 
administrative costs, or unusual 
business practices upon small business. 
It is also required by a statute requiring 
uniform application. A Regulatory 
Flexibility Analysis has therefore not 
been performed.

DAC 88-6, Item s III, IV, V, VI, VIII, IX, 
and X

These rules do not constitute a 
significant revision within die meaning 
of the Regulatory Flexibility Act of 1980, 
5 U.S.C. 601 et seq. The Regulatory 
Flexibility Act does not apply. However, 
comments from small entities 
concerning the affected DFARS Subpart 
will be considered in accordance with 
section 610 of the Act. Such comments 
must be submitted separately and cite 
DAR Case 89-610D in correspondence.

DAC 88-6, Item  VII
This final rule will not have a 

significant impact on a substantial 
number of small entities within the 
meaning of the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq., because most 
contracts are awarded to small entities 
on a competitive basis, and the detailed 
cost or pricing data will seldom, if ever 
be required under this rule.

DAC 88-6, Item  X I
This final rule will not have 

significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., 
because 31 U.S.C. 9303 already allows a 
person to give a Government obligation 
as security. A proposed rule was 
published in the Federal Register on 
December 23,1987 (52 FR 48549), and 
public comments were solicited. 
However, no public comments were 
received concerning the Regulatory 
Flexibility Statement.

DAC 88-6, Item  X II
This interim rule is not expected to 

have a significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 601 et. 
seq., because this interim rule merely 
implements the 1904 Cargo Preference 
Act, and the requirements imposed on 
small entities are necessary to ensure 
compliance with that Act. The Cargo 
Preference Act requires that ocean 
shipment of covered supplies be shipped 
on U.S.-flag vessels, regardless of the 
size of the contracting entity. A 
Regulatory Flexibility Analysis has 
therefore not been performed.
Comments are invited from small 
businesses and other interested parties.

D. Paperwork Reduction Act

DAC 88-6, Item s I, V, and IX
The Paperwork Reduction Act does 

not apply to these items because they 
either provide information or are 
editorial in nature.

DAC 88-6, Item s II, III, IV, VI, VII, VIII, 
X, and X I

The Paperwork Reduction Act does 
not apply because these rules do not 
contain information collection 
requirements which require the approval 
of OMB under 44 U.S.C. 3501 et seq.

DAC 88-6, Item  X II
The Paperwork Reduction Act does 

not apply because this rule does not 
contain information collection
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requirements which require the approval 
of OMB under 44 U.S.C. 3501 et seq.

Under current industry practice, 
freight forwarders already prepare and 
maintain copies of shipping documents, 
and the existing FAR Part 47 already 
requires contractors and subcontractors 
to provide notice of certain ocean 
shipments, in the form of copies of such 
shipping documents. The interim rule 
will expand this requirement to apply to 
more cargo, but the information to be 
forwarded should not require additional 
recordkeeping on the part of the affected 
contractors. These requirements are 
imposed by the Cargo Preference Act of 
1904,10 U.S.C. 2631. Federal agencies 
could not ensure compliance with the 
law if this information were not 
collected.

E. Determination To Issue an Interim 
Regulation

DAC 88-6, Item X
A determination has been made under 

the authority of the Secretary of Defense 
that this coverage be issued as an 
interim rule. This action is necessary to 
implement the National Defense 
Authorization Act for Fiscal Years 1988 
and 1989, Pub. L. 100-180, at section 222.
DAC 88-6, Item  X II

A determination has been made under 
the authority of the Secretary of Defense 
that this coverage be issued as an 
interim rule. This action is necessary to 
implement the requirements of the Cargo 
Preference Act of 1904, in light of the 
February 2,1988 Department of Justice 
opinion which concluded that the 1904 
Act applies to supplies that are 
contracted for by the Military 
Departments that, at the time of 
shipment by sea are clearly identified as 
destined for military use, regardless of 
whether the Government has title at the 
time of shipment. These, regulations are 
also necessary to establish procedures 
which are consistent with the decision 
of the Court of Appeals for the District 
of Columbia in Rainbow  Navigation,
Inc. v. Department o f  the Navy, 783 F.2d 
1072 (D.C. Cir. 1986).

List of Subjects in 48 CFR Parts 203,204, 
208,213,215,225,228, 247, and 252

Government procurement.
Charles W . Lloyd,
Executive Secretary, Defense Acquisition 
Regulatory Council.

(Defense Acquisition Circular No. 88-6)
March 31,1989

Unless otherwise specified, all DoD 
FAR Supplement and other directive 
material contained in this Defense 
Acquisition Circular is effective May 31, 
1989.

Defense Acquisition Circular (DAC) 
88-6 amends the DoD Federal 
Acquisition Regulation Supplement 
(DFARS) 1988 Edition and prescribes 
procedures to be followed. The 
following is a summary of the 
amendments and procedures.
Item I—Safeguarding Conventional 
Arms, Ammunition, and Explosives 
(AA&E) Within Industry (Information 
Item)

Item II of DAC #88-4 deleted the 
AA&E coverage at DFARS Subpart 
223.71 and the related clause at 252.223- 
7003 because of the cancellation of DoDI 
5220.30, “Physical Security of Sensitive 
Conventional Arms, Ammunition, and 
Explosives (AA&E) at Contractor 
Facilities” (canceled December 28,1988). 
The DoDI has been replaced by DoD 
5100.76-M “Physical Security of 
Sensitive Conventional AA&E”, as 
modified through Change 4, December 
28,1988, which is now the controlling 
document on AA&E. Appendix E of the 
DoD Manual provides physical security 
standards for DoD AA&E at contractors’ 
facilities. The manual is available 
through the US Department of 
Commerce, National Technical 
Information Service, 5285 Port Royal 
Road, Springfield, Virginia 22161, 
telephone (703) 487-4650.

Item II—Special Prohibition on 
Employment (Final Rule)

Section 831 of the F Y 1989 Department 
of Defense Authorization Act (Pub. L. 
100-456) amended the provisions of 10 
U.S.C. 2408(a) regarding employment 
prohibitions on persons convicted of 
fraud or other defense contract related 
felonies. The amendment added to 
existing prohibitions the additional 
prohibitions that defense contractors 
may not permit felons convicted of fraud 
or any other felony arising out of 
contracts with the Department of 
Defense to serve as a consultant to any 
defense contractor or in any other way 
as determined by regulation prescribed 
by the Secretary of Defense. This rule 
implements this amendment and adds 
“acting as an agent or representative” to 
the prescribed activities in order to 
make these prohibitions consistent with 
those contained in FAR 9.405. In 
addition, section 831 increased the 
period of these employment prohibitions 
to a minimum of 5 years and permits 
waiver only in the interest of national 
security. These amended prohibitions 
were effective with enactment of Pub. L. 
100-456 on September 29,1988. A 
proposed rule with request for 
comments was published in the Federal 
Register on December 9,1988 [53 FR 
49694). This final rule revises existing

DFARS coverage to reflect the above- 
referenced amendments and to provide 
for the waiver procedure. This ride is 
effective immediately.

Item III—Instructions for Completion of 
DD Form 350, Individual Contracting 
Action Report (Over $25,000), and DD 
Form 1057, Monthly Contracting 
Summary of Actions $25,000 or Less 
(Final Rule)

Revisions are made to DFARS 204.6 to 
clarify and/or correct guidance for 
completing DD Form 350, Individual 
Contracting Action Report (Over 
$25,000), and DD Form 1057, Monthly 
Contracting Summary of Actions $25,000 
or Less. Information concerning the 
Contractor Establishment Codes has 
been updated to show the current 
contact points.

Item IV—Contract Files (Final Rule)

DFARS 204.804-4 is revised to 
incorporate a requirement for the 
issuance of an Interim Contract 
Completion Statement (Notice of 
Physical Completion) by the office 
administering a contract, if other than 
the purchasing office. Issuance of this 
interim notice will assist purchasing 
offices in the timely completion of 
contract closeout actions. Other changes 
include substitution of the term “small 
purchase threshold” in place of 
references to “$10,000” in 204.804-5 and
204.804-70(a)(2), and deletion of the 
requirement for purchasing offices to 
issue a MILSCAP Format Identifier PK9, 
Contract Completion Statement as cited 
in 204.804-5.
Item V—Editorial Correction to DFARS 
208.405

DFARS 208.405-2(S-70) is revised to 
reflect the correct title which was 
changed at the time the coverage was 
revised in DAC #86-16.
Item VI—Contingency Contracting 
Thresholds (Final Rule)

DFARS 213.404(a)(3) is added to 
permit funds to be used up to $2,500 for 
each overseas transaction in support of 
contingencies declared by the Secretary 
.of Defense.

DFARS 213.505—3(b) (1)(ii) is added to 
allow warranted contracting officers to 
use Standard Form 44 up to $25,000 for 
overseas transactions in support of 
contingencies declared by die Secretary 
of Defense.
Item VII—Clarification of Adequate 
Price Competition (Final Rule)

DFARS 215.6 and 215.8 are revised to 
clarify the existing coverage on 
Adequate Price Competition.



18114 Federal Register / Vol. 54, No. 76 / Friday, April 21, 1989 / Rules and Regulations

Clarification is needed to explain that 
adequate price competition may exist 
even where price is not a primary factor 
in evaluation of proposals, regardless of 
the type of contract contemplated. A 
definition of cost realism is included 
which is distinguished from the detailed 
cost analysis typically conducted in sole 
source procurements.

The Deputy Assistant Secretary of 
Defense for Procurement (DASD(P)) 
issued a memorandum dated May 1, 
1987, on Adequate Price Competition. 
The memorandum expressed concern 
that contracting officers were requesting 
detailed cost or pricing data and then 
conducting detailed cost and profit 
analysis even though adequate price 
competition had resulted or was 
expected to result on the procurement. 
The memorandum stated that there 
should rarely be a need to obtain 
certified cost or pricing data in a 
competition although some cost data 
may be required to determine cost 
realism to ensure that the offeror 
adequately understands the scope of the 
work. Unnecessarily requiring cost or 
pricing data is not in the best interest of 
DoD because it leads to increased 
proposal preparation costs, extends 
procurement lead time, and wastes both 
contractor and Government resources. 
This final rule, effective May 22,1989, 
implements the policy statement of the 
DASD(P) memorandum. A proposed rule 
with request for comments was 
published in the Federal Register on 
March 31,1988 (53 F R 10409).
Item VIII—Certification of Cost or 
Pricing Data (Final Rule)

DFARS 215.804-3 is revised to 
provide, for nonprofit educational 
institutions and other nonprofit 
organzations, waiver of the requirement 
for certification, but not submission, of 
cost of pricing data for cost- 
reimbursement-no-fee contracts and 
subcontracts. This rule also completely 
exempts the Canadian Commercial 
Corporation and its subcontractors from 
submitting either cost or pricing data or 
a certification of any such data.

Item IX—Editorial Corrections to Part 
225

(a) Section 225.001 "Definitions” is 
relocated to Section 225.101 to make the 
coverage consistent with the FAR.

(b) Paragraph 225.603(b)(3), “Customs 
Forms and Duty-Free Entry 
Certificates”, is redesignated as 
paragraph (5) to reflect correct sequence 
of paragraphs.

(c) Paragraph 225.603(b)(6), 
“Immediate Entry and R elease”, is 
redesignated as paragraph (c) to 
conform to the FAR.

Item X—Prohibition of Certain Contracts 
With Foreign Entities for the Conduct of 
Strategic Defense Initiative Research, 
Development, Test or Evaluation 
(RDTE) (Interim Rule)

Subpart 225.7013, Prohibition of 
Certain Contracts With Foreign Entities 
for the Conduct of Strategic Defense 
Initiative RDTE, is added to implement 
the National Defense Authorization Act 
for Fiscal Years 1988 and 1989, Pub. L. 
100-180, at section 222. The coverage 
provides that Department of Defense 
funds may not be used for any contract 
with a foreign government or foreign 
firm for research, development, test or 
evaluation in connection with the 
Strategic Defense Initiative (SDI) 
Program unless the Secretary of Defense 
certifies to Congress in writing at any 
time during such fiscal year that work 
under the contract cannot be 
competently performed by a United 
States firm at a price equal to or less 
than the price at which it would be 
performed by the foreign government or 
firm. The prohibition does not apply to 
contracts awarded to a foreign 
government or firm if: (a) The contract is 
to be performed within the United 
States; (b) the contract is for research, 
development, test or evaluation in 
connection with antitactical ballistic 
missile systems; or (c) the foreign 
government or foreign firm agrees to 
share a substantial portion of the total 
cost. Further, the law does not apply to 
contracts awarded before its enactment 
on December 14,1987, nor does it apply 
to subcontracts. A related clause is 
added at 252.225-7028.

Item XL—Separate Bid Bonds for 
Constuction Contracts (Final Rule)

DFARS 228.101 is revised and a clause 
at 252.228-7007 is added to require 
submission of separate bid bonds vice 
separate bid guarantees for construction 
contracts. This coverage requires that 
DoD prime contractors furnish a 
separate bid bond or certain other 
public debt obligations of the United 
States by the time set for opening of 
bids. A proposed rule with request for 
comments was published in the Federal 
Register on December 23,1987 (52 FR 
48549).

Item XII—Ocean Transportation by 
U.S.- Flag Vessels (Interim Rule)

DFARS Subpart 247.5 has been 
revised in its entirety, the clause at
252.247-7200 has been deleted, and a 
provision at 252.247-7202 and a clause 
at 252.247-7203 have been added to 
implement the requirements of the Cargo 
Preference Act of 1904,10 U.S.C. 2631, 
which applies to the ocean

transportation of cargo owned by or 
destined for use by the Department of 
Defense. For such cargo, this constitutes 
an approved class deviation from FAR 
Subpart 47.5 in its entirety, and from the 
clause at FAR 52.247-64.

Contractors and contracting officers 
should note the new requirement for a 
solicitation provision, requiring offerors 
to state whether ocean transportation 
may be required under the resultant 
contract or under any subcontracts. The 
cargo to which the U.S.-flag 
requirements apply is that which meets 
the new definition of "supplies” as 
defined in this coverage. The regulation 
no longer limits the application of the 
U.S.-flag requirements to supplies that 
are owned by the DoD at the time of 
ocean shipment.

Under the revised procedures, 
contracting officers are required to 
forward a copy of the first page of the 
applicable DD Form 350 to the U.S. 
Maritime Administration, when 
awarding a contract (other than a 
contract for direct purchase of ocean 
transportation services, or with a value 
below the small purchase threshold in 
FAR Part 13), which will require ocean 
transportation of supplies as defined in 
the subpart.

The revisions included in this DAC 
shall be effective for solicitations and 
resulting contracts issued on or after 
May 31,1989. However, contracting 
officers are authorized to apply the 
provisions of this interim regulation 
prior to that time in lieu of the existing 
DFARS Subpart 247.5 and the existing 
clause at 252.247-7200, upon issuance of 
this DAC, if to do so will not 
unnecessarily delay procurements. 
When applied, these revisions 
supersede the deviation requiring the 
use of the clause at FAR 52.247-64 with 
its appropriate Alternate, as directed in 
Deputy Assistant Secretary of Defense 
Memorandum dated April 4,1988.

Adoption o f Amendments

Therefore, the DoD FAR Supplement 
is amended as set forth below:

1. The authority for 48 CFR Parts 203, 
204, 208, 213, 215, 225, 228, 247, and 252 
continues to read as follows:

Authority: 5 U.S.C. 301,10 U.S.C. 2202, DoD 
Directive 5000.35, and DoD FAR Supplement 
201.301.

PART 203— IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST

203.571-1 [Amended]

2. Section 203.571-1 is amended by 
changing the period at the end of the 
first sentence to a comma and adding
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the words “as a consultant, or as an 
agent or representative. The nature and 
length of the statutory prohibition 
depend upon the date of conviction.”; 
and by removing the last sentence.

3. Section 203.571-3 is revised to read 
as follows:

203.571- 3 Policy.

(a) It is DoD policy that a contractor 
shall not knowingly allow a person, 
convicted after September 29,1988, of 
fraud or any other felony arising out of a 
contract with the Department of 
Defense, to serve (1) in a management or 
supervisory capacity on any defense 
contract or subcontract, or (2) upon its 
board of directors, or (3) as a consultant, 
or (4) as an agent or representative, for a 
period of five years from the date of 
conviction or for the period of any 
resultant debarment of the convicted 
person, whichever is longer, unless 
waived in accordance with agency 
procedures in the interests of national 
security.

(b) Contractors shall not allow a 
person, convicted on or before 
September 29,1988, of fraud or any 
other felony arising out of a contract 
with the Department of Defense, to 
serve in a management or supervisory 
capacity on any defense contract or 
subcontract or upon its board of 
directors, for a period of one year from 
the date of conviction or for the period 
of any resultant debarment of the 
convicted person, whichever is longer.

203.571- 6 [Added]

4. Section 203.571-6 is added to read 
as follows:

203.571- 6 Waiver.

(a) Requests for waiver submitted 
under DFARS 252.203-7001(e) shall be 
reviewed by the contracting officer. If 
the contracting officer decides the 
requested waiver is not required in the 
interests of national security, the 
contracting officer shall deny the 
request and advise the contractor 
accordingly. If the contracting officer 
decides the requested waiver may be in 
the interests of national security, the 
contracting officer shall forward the 
request to the Head of the Agency or 
designee.

(b) The Head of the Agency or its 
designee shall report all waivers granted 
and the reasons therefor to the Under 
Secretary of Defense for Acquisition 
who shall forward the report to 
Congress as required by 10 U.S.C. 
2408(a)(3).

PART 204— ADMINISTRATIVE 
MATTERS

204.671- 3 [Amended]
5. Section 204.671-3 is amended by 

adding before the period at the end of 
paragraph (d)(2) the words “where the 
contracting action was executed by 
GSA”.

204.671- 5 [Amended]
6. Section 204.671-5 is amended by 

substituting in paragraph (b) in 
paragraph (i) under “Item B5A” the 
words “the Federal Procurement Data 
Center (FPDC)” in lieu of the words 
“Dun & Bradstreet”; by substituting in 
paragraph (b) in paragraph (i)(D) under 
“Item B5A” the words “office assigned 
responsibility by FPDC to provide a 
code” in lieu of the w’ords 
“representative at the following 
commercial telephone numbers: 215- 
776-4388/4389/4390/4391”; and by 
adding in paragraph (i)(D) under “Item 
B5A” immediately before the words “All 
requesters” the following: “Contracting 
offices may request a code by any of the 
following methods: 1. Telephoning 800- 
397-4472 or 215-776-1710/1764/1769/ 
1788; 2. Telefaxing 215-398-3688; 3. 
Mailing inquiries to Dim & Bradstreet 
Central Data Collection, Dept. 178, 
Allentown, PA 18195.”; by substituting 
in paragraph (c)(4) in the second 
sentence between the word “and” and 
the word “blank” the designation 
“C13C” in lieu of the designation “C13”; 
by removing in paragraph (c) in 
paragraph (v) under Code B under Item 
C3 the words “Foreign Military Sales/”; 
by removing paragraph (vi) under Code 
B under Item C3; by redesignating the 
existing paragraph (vii) as paragraph
(vi) and adding a note following the 
redesignated paragraph (vi) to read: 
“Note: DoD competition reports include 
the categories listed above and also 
include FMS awards and actions with 
another Agency in the category of “Not 
Available for Competition”, although 
these actions are not reported in Item 
C3.)”.

204.672- 2 [Amended]
7. Section 204.672-2 is amended by 

adding before the period at the end of 
paragraph (c)(6) the words “where the 
contracting actions were executive by 
GSA”.

204.672- 5 [Amended]
8. Section 204.672-5 is amended by 

removing in paragraph (b) under “Line 
B2” the first word of the second 
sentence and capitalizing the word 
“Report”; by adding in paragraph (b) 
under “Line B2” a third sentence reading 
“Also report any actions placed directly

with another Federal Agency on this 
line.”; by adding in paragraph (c) 
immediately after the title a note in 
parentheses to read: “(Note: Actions 
reported in Lines B l and B2 are not 
reported in Section C.)”; by substituting 
in paragraph (c)(i)(A) between the word 
"or” and the word “were” the word 
“offers” in lieu of the word “quotes”; by 
adding in paragraph (c)(ii) immediately 
following the introductory sentence a 
note in parentheses to read: “(Note: DoD 
competition reports also include awards 
to regulated monopolies, FMS awards/ 
International Agreements and actions 
with another Agency in the category of 
"Not Available for Competition”, but are 
not reported in Line C2.)”; and by 
removing in paragraph (c)(ii) the existing 
paragraphs (A), (D), and (E), and 
redesignating the existing paragraphs
(B), (C), (F), and (G) as paragraphs (A) 
through (D) respectively.

9. Section 204.804-4 is amended by 
adding paragraph (a) (S-70) and by 
redesignating the existing paragraph as 
paragraph (b) to read as follows:

204.804-4 Physically completed contracts.

(a) (S-70) Interim Contract 
Completion Statem ent (N otice o f 
P hysical Completion). This notice will 
be used when the contract is 
administered by an office other than the 
purchasing office. When a contract, 
other than a small purchase, is 
physically completed and accepted, the 
Contract Administration Office (CAO) 
with primary contract administration 
responsibility will forward a DD Form 
1594, Contract Completion Statement, or 
a MILSCAP Format Identifier Interim 
PK9 (Contract Physical Completion), to 
the purchasing office. When the DD 
Form 1594 is used as a notification of 
physical completion, Block 8, Remarks, 
will be annotated “Notice of Physical 
Completion”. Block 8 will also contain 
the final acceptance date and the typed 
name and signature of a responsible 
official, and the date signed. Blocks 9b, 
9c, and 9d of the DD Form 1594 will be 
left blank. This notification will be used 
to begin the contract closeout 
procedures specified in FAR 4.804-5.
★  *  ★  ★  *

10. Section 204.804-5 is amended by 
revising paragraph (a) (S-70); by 
removing in the last sentence of 
paragraph (b) the phrase in parentheses 
“(including final payment)”; by adding 
in paragraph (b) paragraph (1); by 
redesignating in paragraph (b) the 
existing paragraphs (1) through (4) as 
paragraphs (2) through (5); and by 
adding in the redesignated paragraph (4) 
between the word "completion” and the 
comma the words in parentheses
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‘‘(including final payment)”; to read as 
follows:

204.804- 5 Detailed procedures for closing 
out contract files.

(a) (S-70) When purchasing office 
administers the contract. When the 
purchasing office administers a contract, 
that office is responsible for insuring 
that all required purchase actions and 
contract administration have been 
completed, utilizing as necessary DD 
Form 1597, Contract Closeout Check- 
List, and DD Form 1593, Contract 
Administration Completion Record. 
When all required actions have been 
completed, the purchasing office shall 
prepare DD Form 1594, Contract 
Completion Statement, for all contracts 
in excess of the small purchase 
threshold (see FAR 13.000). The Contract 
Completion Statement shall be made a 
part of the official contract file. For all 
contracts not in excess of the small 
purchase threshold, the contracting 
officer shall include in the contract file a 
statement that all contract actions have 
been completed. The completed form or 
statement is authority for closing out of 
the contract file. The file shall be closed 
out as provided in 204.804-70(a)(2). 
* * * * *

11. Section 204.804-70 is amended by 
revised paragraph (a)(2), to read as 
follows:

204.804- 70 Review, separation, and 
retirement of completed contract files.

(a) * * *
(2) O fficial contract case file—remove 

folder for completed contract from the 
active file series, mark each folder or 
folder tab “Completed (Date)" and place 
them in completed (inactive) cross- 
reference/locator file series; separate 
series should be established for 
contracts under the small purchase 
threshold (see FAR 13.000) to facilitate 
later disposal.
* * * * *

PART 208— REQUIRED SOURCES OF 
SUPPLIES AND SERVICES

12. Section 208.405-2 is amended by 
changing the title of paragraph (S-70) to 
read “Oral orders” in lieu of “Oral 
orders not to exceed $10,000.”

PART 213— SMALL PURCHASE AND 
OTHER SIMPLIFIED PURCHASE 
PROCEDURES

13. Section 213.404 is amended by 
adding paragraph (a)(3) to read as 
follows:

213.404 Conditions for use.
* * * * *

(3) The purchase is for overseas 
transactions up to $2,500 in support of 
contingencies declared by the Secretary 
of Defense.
* * * * *

14. Section 213.505-3 is amended by 
revising paragraph (b)(1) to read as 
follows:

213.505-3 Standard Form 44, purchase 
order-invoice-voucher.

(b)(1) The $2,500 limitation applies to 
all purchases except for—

(i) Aviation fuel and oil purchases 
which will not exceed $10,000; and

(ii) Overseas transactions by 
warranted contracting officers up to 
$25,000 in support of contingencies 
declared by the Secretary of Defense.

PART 215— CONTRACTING BY 
NEGOTIATION

215.608 [Amended]
15. Section 215.608 is amended by 

adding paragraph (a)(1) to read:
See also 215.805-70 regarding use of 

“cost realism analysis.”
16. Section 215.801 is added to read as 

follows:

215.801 Definitions.
"Cost realism analysis”, as used in 

this subpart, means a review of the cost 
position of an offeror’s proposals to 
determine if the overall costs proposed 
are realistic for the work to be 
performed, if the costs reflect an 
offeror’s understanding of the 
requirements, or if the costs are 
consistent with the various elements of 
the technical proposal.

17. Section 215.804-3 is amended by 
changing in the title the word 
“Exemption” to read “Exemptions”; by 
designating the existing paragraph (a)(1) 
as paragraph (a)(l)(ii); by adding 
paragraph (a)(l)(i); by adding paragraph
(a) (S-70); by adding paragraphs (b)(1) 
and (b)(2); and by adding paragraph (b) 
(S—70); to read as follows:

215.804-3 Exemptions from or waiver of 
submission of certified cost or pricing data.

(a)(l)(i) When there is a reasonable 
expectation that adequate price 
competition will result on a particular 
procurement, the contracting officer 
should rarely have a need to require the 
submission or certification of cost or 
pricing data regardless of the type of 
contract. Unnecessarily requiring the 
submission of cost or pricing data is not 
in the best interest of the Government 
because it leads to increased proposal 
preparation costs, extends procurement 
leadtime, and wastes both contractor 
and Government resources. 
* * * * *

(a) (S-70) The Department of Defense 
has waived the following requirements 
with respect to cost or pricing data and 
certification thereof:

(1) Certification, but not submission of, 
cost or pricing data for cost- 
reimbursement-no-fee prime and 
subcontracts with nonprofit educational 
institutions and other nonprofit 
organizations. However, subcontractors 
other than nonprofit educational 
institutions and other nonprofit 
organizations are still subject to the 
certification requirements and the 
contracting officer will require, by 
appropriate contractual provision, 
subcontractor compliance with 
certification requirements.

(ii) Submission or certification of cost 
or pricing data from the Canadian 
Commercial Corporation and its 
subcontractors.

(b) (1) Adequate price competition may 
exist for any contract including cost- 
reimbursement contracts, even though 
price is not the primary factor in the 
evaluation of proposals, provided that 
price is a substantial factor in the source 
selection criteria.

(2) If, after receipt of proposals, it is 
determined that adequate price 
competition does not exist, then cost or 
pricing data shall be obtained and 
certified as required (see FAR 15.804-2).
* * * * *

(b) (S-70) Adequate Price Competition 
in Dual Source Programs, (i) In the case 
of dual source programs, adequate price 
competition normally exists when prices 
are solicited across a full range of step 
quantities, normally including a 0-100 
per cent split from at least two offerors 
who are individually capable of 
producing the full quantity, and

(A) The award is made to the offeror 
with the lowest evaluated price;

(B) When the award is split, if the 
combined price of both awards is the 
lowest evaluated price in the range of 
offers submitted; or

(C) When the combined price of both 
awards is not the lowest evaluated price 
in the range of offers submitted, if the 
price reasonableness of all prices 
awarded is clearly established on the 
basis of price analysis.

(ii) The procedures in paragraph 
(b)(S-70)(i) above may also be used in 
multiple source acquisitions, including 
those for the mobilization base.
* * * * *

18. Section 215.805-1 is added to read 
as follows:

215.805-1 General.

(b) See also 215.805-70 regarding use 
of cost realism analysis.
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19. Section 215.805-70 is added to read 
as follows:

215.805-70 Cost realism analysis.
(a) Even when adequate price 

competition exists, it may be 
appropriate to perform a cost realism 
analysis (see 215.801) to ensure that 
there is a reasonable expectation that 
the proposed costs are consistent with 
the technical proposal, especially for 
cost-reimbursement contracts. Cost 
realism analysis should also be used 
when the solicitation contains new 
requirements that may not be billy 
understood by competing contractors; 
when there are quality concerns; or 
when past experience has indicated that 
contractors have proposed costs which 
have resulted in quality or service 
shortfalls.

(b) Information necessary to perform a 
cost realism analysis should be 
determined during procurement 
planning and development of the 
solicitation based upon the 
circumstances of the particular 
procurement. There are instances where 
there may be information available from 
Government sources to perform a cost 
realism analysis; in other instances 
information will have to be obtained 
from the offerors. In the latter case, the 
contracting officer shall request only 
those data necessary to perform the cost 
realism analysis, not the submission or 
certification of cost or pricing data.

PART 225— FOREIGN ACQUISITION

225.001 [Redesignated as 225.101 and 
Amended]

20. Section 225.001 is redesignated as 
section 225.101 and moved to Subpart 
225.1; and the redesignated section 
225.101 is amended by substituting in 
the first sentence of the introductory 
paragraph the word “in” in lieu of the 
word “through”.

21. Section 225.603 is amended by 
redesignating paragraph (b)(3) entitled 
“Customs Forms and Duty-Free Entry 
C ertificates.” as paragraph (b)(5); and 
by redesignating the last paragraph of 
the section as paragraph (c) in lieu of 
paragraph (6).

22. Section 225.7013 is added to read 
as follows:

225.7013 Prohibition of certain contracts 
with foreign entities for the conduct of 
strategic defense initiative RDTE.

(a) Definitions. As used in this 
section:

“Competent” means the ability of an 
offeror to satisfy the requirements of the 
solicitation. This determination is based 
on a comprehensive assessment of each 
offeror’s proposal including a 
consideration of the specific areas of

evaluation criteria in the relative order 
of importance described in the 
solicitation.

“Foreign firm” means a business 
entity owned or controlled by one or 
more foreign nationals or a business 
entity in which more than 50 percent of 
the stock is owned or controlled by one 
or more foreign nationals.

“United States firm” means a business 
entity other than a foreign firm.

(b) Policy. Section 222 of the Defense 
Authorization Act for FYs 1988 and 1989 
(Pub. L. 100-180) prohibits the award of 
certain contracts, for the conduct of 
Strategic Defense Initiative (SDI) 
Program research, development, test, or 
evaluation (RDTE), to foreign 
governments or firms unless the 
Secretary of Defense certifies to 
Congress in writing at any time during 
the applicable fiscal year that work 
cannot be competently performed by a 
U.S. firm at a price equal to or less than 
the price of the foreign government or 
firm. For purposes of implementing this 
section, HCAs are authorized to make 
this certification (see paragraph (c)(2) 
below). Accordingly, except as provided 
for in paragraph (c) below, any funds 
appropriated to, or for the use of DoD, 
may not be used to enter into or carry 
out any contract, including any contract 
awarded as a result of a Broad Agency 
Announcement (BAA), with a foreign 
government or firm if the contract 
provides for the conduct of RDTE in 
connection with the SDI. This 
prohibition, however, is not intended to 
deny access to foreign expertise when 
contract performance requires a level of 
competency unavailable in the United 
States.

(c) Exceptions. The prohibition shall 
not apply:

(1) To contracts awarded to a foreign 
government or firm if the contracting 
officer determines that—

(1) The contract is to be performed 
within the United States; or

(ii) The contract is exclusively for 
RDTTS in connection with antitactical 
ballistic missile systems; or

(iii) The foreign government or firm 
agrees to share a substantial portion of 
the total contract cost. The foreign share 
may be considered substantial where it 
is equitable with respect to the relative 
benefits to be derived from the contract 
by the U.S. and the foreign parties. For 
example, if the contract is more 
beneficial to the foreign party, its share 
of the costs should be correspondingly 
higher; or

(2) If the HCA has certified in writing, 
prior to contract award, that a contract 
for research, development, testing, or 
evaluation (other than for RDTE 
described in paragraph (c)(1)(h) above)

cannot be competently performed by a 
United States firm at a price equal to or 
less than the price at which the RDTE 
would be performed by a foreign 
government or firm.

(d) Procedures. (1) When awarding a 
prime contract to a foreign government 
or firm under paragraph (c)(2) above, the 
contracting officer or Source Selection 
Authority, as applicable, shall make a 
determination which will be the basis 
for the certification in paragraph (c)(2) 
above.

(1) The determination must describe 
the contract effort; state the number of 
proposals solicited and received from 
both U.S. and foreign firms; identify the 
proposed awardee and the amount of 
the contract; state that selection of the 
contractor was based on the evaluation 
factors contained in the solicitation, or 
the criteria contained in the BAA; and 
state that the effort cannot be 
competently performed by a U.S. firm at 
a price equal to, or less than, the price at 
which it would be performed by the 
foreign awardee.

(2) If award is based on a 
determination under paragraph (d)(1) 
above, or award is based on other than 
full and open competition in accordance 
with FAR 6.3, or award is made as the 
result of an unsolicited proposal in 
accordance with FAR Subpart 15.5, then 
a copy of the certification (from 
paragraph (c)(2) above), and, as 
appropriate, the determination or 
justification and approval (J&A) shall be 
forwarded within 30 days of contract 
award to the SDI Organization, 
Attention: SDIO/MN, The Pentagon, 
Washington, DC 20301-7100.

(e) Solicitation Provision. Unless 
foreign participation is otherwise 
excluded, the contracting officer shall 
insert, in all competitively negotiated 
SDI solicitations for RDTE, a provision 
substantially the same as the provision 
at 252.225-7028, ̂ ‘Notice of Prohibition of 
Certain Contracts With Foreign Entities 
for the Conduct of Strategic Defense 
Initiative RDTE”.

PART 228— BONDS AND INSURANCE

23. Sections 228.101, 228.101-1 and
228.101- 3 are added to read as follows:

228.101 Bid guarantee.

228.101- 1 Policy on use.

(b) Only separate bid bonds, or United 
States bonds, Treasury notes or other 
public debt obligations of the United 
States are acceptable for construction 
contracts.
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228.101-3 Contract clause.
(bj The contracting officer shall insert 

the clause at 252.228-7007, Bid Bond, in 
lieu of FAR clause 52.223-1, in 
solicitations and contracts for 
construction.

PART 247— TRANSPORTATION

24. Subpart 247.5 is revised in its 
entirety, to read as follows:
Subpart 247.5— Ocean Transportation by 
U.S.-Flag Vessels

Sec.
247.570 Scope.
247.571 Definitions.
247.572 Policy.
247.573 Procedures.
247.573- 1 Purchase of ocean transportation 

incidental to a contract for supplies, 
services, or construction.

247.573- 2 Direct purchases of ocean 
transportation services.

247.574 Solicitation provisions and contract 
clause.

Subpart 247.5— Ocean Transportation 
by U.S.-Flag Vessels

247.570 Scope.
Sections 247.570 through 247.574 set 

forth the Department of Defense policies 
and procedures for implementing the 
Cargo Preference Act of 1904,10 U.S.C. 
2631, which applies to the ocean 
transportation of cargo owned by or 
destined for use by the Department of 
Defense. For such cargo, this constitutes 
an approved class deviation from FAR 
Subpart 47.5 in its entirety. This subpart 
does not specifically implement the 
Cargo Preference Act of 1954, 48 U.S.C. 
2141 (b), which while applicable to the 
Department of Defense, does not require 
DFARS coverage in view of the fact that 
compliance with the 1904 Act has 
historically resulted in DoD’s far 
exceeding the 1954 Act’s requirements 
for shipment by private commercial 
carrier.

247.571 Definitions.
As used in this subpart:
“Armed services” means the Army, 

Navy, Air Force, Marine Corps, and 
Defense Agencies.

“Components” means articles, 
materials, and supplies incorporated 
directly into end products at any level of 
manufacture, fabrication or assembly by 
the contractor or any subcontractor.

“Foreign flag vessel” means any 
vessel that is not a U.S.-flag vessel.

“Ocean transportation” means any 
transportation aboard a ship, vessel, 
boat, barge, or ferry through 
international waters.

“Subcontractor” includes a supplier, 
materialman, distributor or vendor at 
any level below the prime contractor

whose contractual obligation to perform 
results from, or is conditioned upon, 
award of the prime contract and who is 
performing any part of the work or other 
requirement of die prime contract.

“Supplies” means all property except 
land and interests in land that is readily 
identifiable for eventual use by the 
armed services, or owned by die armed 
services, at the time of transportation by 
sea. It includes (but is not limited to) 
public works, buildings and facilities, 
ships, floating equipment and vessels of 
every character, type, and description, 
together with parts, subassemblies, 
accessories, and equipment: machine 
tools, material, equipment, and stores of 
all kinds; end items, construction 
materials and the components of the 
foregoing.

247.572 Policy.
(a) Authority Citation: 10 U.S.C. 2631.
(b) Supplies as defined in 247.571 shall 

be transported exclusively on U.S.-flag 
vessels unless:

(1) Those vessels are not available 
and appropriate notices are given and 
approvals received;

(2) The Secretary of the Navy finds 
that the freight charged is excessive or 
unreasonable; or

(3) The contracting officer finds that 
the charges to the armed services are 
higher than charges to private persons 
for the transportation of like goods.

(c) The contracting officer shall ensure 
that contracts provide for the use of 
Government-owned vessels when the 
security classification prohibits the use 
of other than Government-owned 
vessels.

(d) The Cargo Preference Act of 1904 
does not apply to ocean transportation 
of (1) products obtained for 
contributions to foreign assistance 
programs; or (2) products owned by 
agencies other than the Department of 
Defense. For these products, FAR 
Subpart 47.5 applies.

247.573 Procedures.

247.573-1 Purchase of Mean  
transportation Incidental to a contract for 
supplies, services, or construction.

(a) This subsection applies to those 
acquisitions where ocean transportation 
will be used by a contractor or 
subcontractor in its performance of a 
supply, service or construction contract 
or subcontract.

(b) The contracting officer shall obtain 
assistance from the cognizant 
transportation activity (see 247.105), as 
follows:

(1) In developing the Government 
estimate for transportation costs, 
irrespective of whether freight will be 
paid directly by the Government;

(2) In developing appropriate shipping 
instructions and delivery terms for 
inclusion in solicitations and contracts 
that may involve transportation by sea 
of supplies.

(c) When the contracting officer is 
notified in accordance with the clause at
252.247-7203, Transportation of Supplies 
by Sea, that the contractor or 
subcontractor considers that;

(1) No U.S.-flag vessels are available: 
the contracting officer shall request 
confirmation from the Director, Office of 
Contracts and Business Management, 
Military Sealift Command (MSC), that 
no U.S.-flag vessels are available.

(2) The freight charges to the armed 
services, the contractor or any 
subcontractor, are higher than charges 
for transportation of like goods to 
private persons having no involvement 
in the contract: the contracting officer 
may waive or approve any request for a 
waiver of the requirement to ship on 
U.S.-flag vessels for a particular 
shipment Prior to granting such a 
waiver« the contracting officer shall 
solicit oral or written advice from the 
Commander, MSC or designated 
representative, MSC. The Commander, 
MSC shall consider, as appropriate, 
evidence from published tariffs, industry 
publications, the Maritime 
Administration, and other available 
sources when advising the contracting 
officer whether the waiver should be 
granted.

(3) The freight charged by U.S.-flag 
carriers is considered excessive or 
otherwise unreasonable: the contracting 
officer shall forward a report to the 
Commander, MSC through the head of 
the contracting activity and the Director, 
Office of Contracts and Business 
Management, MSC. The report shall 
take into consideration that the Cargo 
Preference Act of 1904 is, in part, a 
subsidy of the U.S.-flag commercial 
shipping industry which starts from the 
premise that lower prices can be 
obtained from foreign-flag shippers. 
Accordingly, the report should consider 
not only excessive profits to the vessel 
owner, if ascertainable, but also 
excessive costs (Le., costs beyond the 
economic penalty normally incurred by 
excluding foreign competition) resulting 
from the mandatory use of U.S.-flag 
vessels in extraordinarily inefficient 
circumstances. If the Commander, MSC 
or designated representative concurs 
with the contracting officer, the report 
will be forwarded to the Secretary of the 
Navy, via ASN(S&L) (CBM), for a 
determination.

(i) The report shall be in D&F format 
and include, as appropriate, an analysis 
of whether the cost of the armed
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services is excessive, taking into 
account factors such as the differential 
between freight charges by the U.S.-flag 
carrier and an estimate of what foreign- 
flag carriers would charge based upon a 
price analysis; a comparison of U.S.-flag 
rates charged on comparable routes; 
efficiency of operation regardless of rate 
differential (i.e., suitability of the vessel 
for the required transportation in terms 
of cargo requirements/vessel capacity; 
the commercial reasonableness of vessel 
positioning required, etc.); and any other 
relevant economic and financial 
considerations affecting the armed 
services.

(ii) The fact that it would be less 
expensive to use a foreign-flag vessel is 
an insufficient basis, on its own, to 
determine that the freight rate proposed 
by the U.S.-flag carrier is excessive or 
otherwise unreasonable. However, such 
a differential may indicate a need for 
further review.

(d) When the successful offeror 
indicates in accordance with the 
solicitation provision at 252.247-7202, 
Representation of Extent of 
Transportation of Supplies by Sea, that 
supplies will be transported by sea 
under the resulting contract or 
subcontract, the contracting officer shall 
within 30 days of award forward one 
copy of the first page of the DD Form 350 
for that contract to the Chief, Division of 
National Cargo, U.S. Maritime 
Administration, 400 7th Street SW., 
Washington, DC 20590.

247.573-2 Direct purchases of ocean 
transportation services.

(a) This subsection applies to those 
acquisitions where ocean transportation 
is the principal purpose of the contract 
such as Time Charter, Voyage Charters, 
Contracts of Affreightment, Dedicated 
Contractor Contracts of Affreightment, 
Ocean Bills of Lading, etc. These 
acquisitions shall be coordinated, as 
appropriate, with the MSC in 
accordance with DoDD 5160.10, Single 
Manager Assignment for Ocean 
Transportation.

(b) The MSC shall take such action as 
may be necessary and practicable to 
assure proper utilization of Government 
vessels and private United States 
vessels in accordance with applicable 
laws and regulations. The Commander, 
MSC or designated representative is 
authorized to make any determination 
as to the availability of United States- 
flag vessels required to assure proper 
utilization.

(c) All solicitations for ocean 
transportation services for supplies 
owned by the armed services of the 
United States shall provide, as an 
evaluation factor, a preference for U.S.-

flag vessels. No contract of the type 
described in paragraph (a) above shall 
be awarded for a foreign-flag vessel 
unless:

(1) The contracting officer determines 
in accordance with paragraph 247.573- 
1(c)(1) that no U.S.-flag vessels are 
available, and obtain approval of the 
Commander, MSC or designated 
representative; or

(2) The contracting officer determines 
in accordance with paragraph 247.573- 
1(c)(2) that the freight charges proposed 
by U.S.-flag vessels to the armed 
services are higher than charges to 
private persons for transportation of like 
goods, and obtains the approval of the 
Commander, MSC or designated 
representative, or

(3) The contracting officer performs 
the analysis and forwards the report in 
accordance with subparagraph (i) 
below, and the Secretary of the Navy 
determines that the freight charges for 
U.S.-flag vessels are excessive or 
otherwise unreasonable.

(i) When the contracting officer 
believes, based solely on economic 
considerations, that the freight offered 
for a U.S.-flag vessel is excessive or 
otherwise unreasonable, the contracting 
officer shall forward a report through 
the head of the contracting activity to 
the Commander, MSC. The report shall 
take into consideration the factors in 
paragraph 247.573(b)(3). If the 
Commander, MSC or designated 
representative concurs with the 
contracting officer, the report will be 
forwarded to the Secretary of the Navy 
for a determination. The report shall be 
in D&F format and shall include, as 
appropriate:

(A) An analysis of the carrier’s costs 
in accordance with FAR Subpart 15.8 or 
profit in accordance with DFARS 
Subpart 215.9 including the basis for the 
contracting officer’s conclusion that the 
costs are unreasonable or that the profit 
proposed exceeds that which the 
contracting officer determines is 
necessary to adequately motivate the 
contractor and compensate the 
contractor for the degree of risk incurred 
(i.e., the costs or profit should not be 
high as to make it unreasonable to apply 
the preference for U.S.-flag vessels). The 
report shall include, as appropriate, a 
description of efforts taken by the 
contracting officer, pursuant to FAR 
15.803(d), to negotiate a reasonable 
price. For the purpose of FAR 15.803(d), 
this report shall be considered the 
referral to higher authority.

(B) An analysis of whether the cost to 
the armed services is excessive (i.e., 
cost beyond the economic penalty 
normally incurred by excluding foreign 
competition), taking into account factors

such as: the differential between freight 
charges by the U.S.-flag carrier and an 
estimate of what foreign-flag carriers 
would charge based upon a price 
analysis; a comparison of rates charged 
by other U.S.-flag carriers on 
comparable routes; efficiency of 
operation regardless of rate differential 
(i.e., suitability of the vessel capacity/ 
cargo requirements; the commercial 
reasonableness of the vessel positioning 
required, etc.), and any other relevant 
economic and financial considerations 
affecting the armed services.

(C) The fact that it would be less 
expensive to use a foreign-flag vessel is 
an insufficient basis, on its own, to 
determine that the freight rate proposed 
by the U.S.-flag carrier is excessive or 
otherwise unreasonable. However, such 
differential may indicate a need for 
further review.

247.574 Solicitation provisions and 
contract clause.

(a) The contracting officer shall insert 
the provision at 252.247-7202, 
Representation of Extent of 
Transportation of Supplies by Sea, in 
full text, in all solicitations other than 
those for direct pinchase of ocean 
transportation services, or those with an 
anticipated value below the small 
pinchase threshold in FAR Part 13, or 
those where the contracting officer 
knows that ocean transportation of 
supplies as defined at 247.571 will not 
occur in the performance of the contract 
or subcontract thereunder.

(b) The contracting officer shall insert 
the clause at 252.247-7203, 
Transportation of Supplies by Sea, in all 
solicitations and contracts other than 
those for direct purchase of ocean 
transportation services, or those with an 
anticipated value below the small 
purchase threshold in FAR Part 13.

(c) The contracting officer may insert 
in solicitations and contracts, under 
agency procedures, additional 
appropriate clauses consistent with this 
subpart concerning the vessels to be 
used.

PART 252— SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES

25. Section 252.203-7001 is revised to 
read as follows:

252.203-7001 Special prohibition on 
employment.

As prescribed in 203.571-5, insert the 
following clause in all solicitations and 
contracts other than those entered into 
using the small purchase procedures of 
FAR Part 13:
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Special Prohibition on Employment (Mar 
19891

(a) D efinitions. “Arising out of a contract 
with the Department of Defense”, as used in 
this clause, means any act in connection with
(1) attempting to obtain, (2) obtaining, or (3) 
performing a contract or subcontract of any 
agency, department, or component of the 
Department of Defense.

“Conviction of fraud or any other felony“, 
as used in this clause, means any conviction 
for fraud or a felony in violation of state or 
Federal criminal statutes, whether entered on 
a verdict or plea, including a plea of nolo 
contendere, for which sentence has been 
imposed.

“Date of conviction", as used m this clause, 
means the date judgment was entered against 
the individual.

(b) 10 U.S.C. 2408 prohibits a person who is 
convicted of fraud or any other felony arising 
out of a contract with the Department of 
Defense from working in a management or 
supervisory capacity on any defense 
contract, or serving in various other 
capacities for a defense contractor, for up to 
five (5} years from the date of conviction, as 
set forth in paragraph (c) below. Defense 
contractors are subject to a criminal penalty 
of not more than $500,000 if they are 
convicted of knowingly employing a person 
under a prohibition or allowing that person to 
serve in violation of 10 U.S.C. 2408.

(c) (1) The Contractor agrees not to 
knowingly employ any person, convicted 
after September 29,1988, of fraud or any 
other felony arising out of a contract with the 
Department of Defense, in a management or 
supervisory capacity on any Department of 
Defense contract or subcontract or allow that 
person to serve either on its board of 
directors, as a  consultant, or as an agent or 
representative for a period of five (5) years 
from the date of conviction or for the period 
of any resultant debarment of the convicted 
person, whichever is longer, unless waived.

(2) The Contractor agrees not to knowingly 
employ any person, convicted on or before 
September 29,1988, of fraud or any other 
felony arising out of a contract with the 
Department of Defense, in a management or 
supervisory capacity on any Department of 
Defense contract or subcontract or allow that 
person to serve on its board of directors for a 
period of one (1) year from the date of 
conviction or for the period of any resultant 
debarment, whichever is longer.

(d) In addition to the criminal penalties 
contained in 10 U.S.C. 2408, the Government 
may consider other available remedies, such 
as suspension or debarment, may direct the 
cancellation of the contract at no cost to the 
Government, or terminate this contract for 
default.

(e) The Contractor may submit written 
requests for waiver of the prohibitions in 
paragraph (c)(1) above to the Contracting 
Officer who will process such requests in 
accordance with DFARS 203.571-4. Requests 
shall clearly identify the person involved, the 
nature of the conviction and resultant 
sentence or punishment imposed, the reasons 
for die requested waiver, and an explanation 
of why waiver of the prohibitions of 
paragraph (c)(1) above is in the interests of 
national security.

(f) The Contractor agrees to include the 
substance of this clause, including this 
paragraph (f), appropriately modified to 
reflect the identity and relationship of the 
parties, in all subcontracts exceeding $25,000.
(End of clause)

26. Section 252.225-7028 is added to 
read as follows:

252.225-7028 Notice of prohibition of 
certain contracts with foreign entities for 
the conduct of strategic defense initiative 
ROTE.

As prescribed at 225.7013(e), insert the 
following provision:
NOTICE OF PROHIBITION OF CERTAIN 
CONTRACTS WITH FOREIGN 
GOVERNMENTS OR FIRMS FOR THE 
CONDUCT OF STRATEGIC DEFENSE 
INITIATIVE RDTE (MAR 1989)

(a) D efinitions. As used in this solicitation:
“Competent” means the ability of an

offeror to satisfy the requirements of the 
solicitation. This determination is based on a 
comprehensive assessment of each offeror’s 
proposal including a consideration of the 
specific areas of evaluation criteria in the 
relative order of importance described in the 
solicitation.

“Foreign firm” means a business entity 
owned or controlled by one or more foreign 
nationals or a business entity in which more 
than fifty percent (50%) of the stock is owned 
or controlled by one or more foreign 
nationals.

“United States firm" means a business 
entity other than a foreign firm.

(b) Policy. This provision implements 
section 222 of the Defense Authorization Act 
for FYs 1988 and 1989 (Pub. L  100-180) which 
prohibits the award of certain contracts, for 
the conduct of Strategic Defense Initiative 
(SDI) Program research, development, test, or 
evaluation (RDTE), to foreign governments or 
firms. Accordingly, except as provided for in 
paragraph (c) below, any funds appropriated 
to, or for die use of DoD, may not be used to 
enter into or carry out any contract, including 
any contract awarded as a result of a Broad 
Agency Announcement (BAA), with a foreign 
government or firm if the contract provides 
for the conduct of RDTE in connection with 
the SDI. Foreign governments and firms, 
however, are encouraged to submit offers 
since this clause is not intended to restrict 
SDI access to unique foreign expertise when 
contract performance requires a level of 
competency unavailable in the United States.

(c) Exceptions. The prohibition does not 
apply to a  foreign government or firm if:

(1) The contract is to be performed within 
the United States; or

(2) The contract is exclusively for RDTE in 
connection with antitactical ballistic missile 
systems; or

(3) The foreign government or firm agrees 
to share a substantial portion of the total 
contract cost. The foreign share may be 
considered substantial where it is equitable 
with respect to the relative benefits to be 
derived from the contract by the U.S. and the 
foreign parties. For example, if the contract is 
more beneficial to the foreign party, its share 
of the costs should be correspondingly higher; 
or

(4) The U.S. Government determines that 
the contract cannot be competently 
performed by a United States firm at a price 
equal to or less than the price at which the 
RDTE can be performed by a foreign 
government or firm.

(d) The Offeror hereby certifies that it is
____is not____ a United States firm as
defined in paragraph (a) above.
(End of provision)

27. Section 252.228-7007 is added to 
read as follows:

252.228-7007 Bid bond.

As prescribed in 228.101-3(b), insert 
the following clause in solicitations and 
contracts:
BID BOND (MAR 1989)

(a) The Offeror (Bidder) shall furnish a 
separate bid bond, or United States bonds, 
Treasury notes or other public debt 
obligations of the United States, in the proper 
form and amount, by the time set for opening 
of bids. Failure to do so may be cause for 
rejection of the bid. The Contracting Officer 
will return bonds or notes of the United 
States (1) to unsuccessful bidders as soon as 
practicable after the opening of bids; and (2) 
to the successful bidder upon execution of 
contractual documents and bonds (including 
any necessary coinsurance or reinsurance 
agreements), as required by the bid as 
accepted.

(b) If the successful bidder, upon 
acceptance of its bid by the Government 
within die period specified for acceptance, 
fails to execute all contractual documents or 
give a bond(s) as required by the solicitation 
within the time specified, the Contracting 
Officer may terminate the contract for 
default.

(c) Unless otherwise specified in the bid, 
the Bidder will (1) allow sixty (60) days for 
acceptance of its bid; and (2) give bond 
within ten (10) days after receipt of the forms 
by the Bidder.

(d) In the event the contract is terminated 
for default, the Bidder is liable for any cost of 
acquiring the work that exceeds the amount 
of its bid. The bid bond, or bonds or notes of 
the United States, is available to offset the 
difference.
(End of clause)

252.247- 7200 [Removed and Reserved]

28. Section 252.247-7200 is removed 
and the section marked "Reserved.”; 
section 252.247-7201 is added and the 
section marked “Reserved.”; and 
sections 252.247-7202 and 252.247-7203 
are added to read as follows:

252.247- 7201 [Reserved]

252^47-7202 Representation of extent of 
transportation by sea.

As prescribed in 247.574(a), insert the 
following provision, in fall text, in 
solicitations other than those for direct 
purchase of ocean transportation 
services, or those with an anticipated
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value below the small purchase 
threshold in FAR Part 13, or those where 
the contracting officer knows that ocean 
transportation of supplies as defined in 
247.571 will not occur in the 
performance of the contract or a 
subcontract thereunder.
REPRESENTATION OF EXTENT OF 
TRANSPORTATION OF SUPPLIES BY SEA 
(MAR 1989)

The clause at 252.247-7203, Transportation 
of Supplies by Sea, will be included in any 
contract resulting from this solicitation. The 
Offeror is required to indicate whether 
transportation by sea is anticipated under the 
resultant contract by checking the 
appropriate blank as follows:

The Offeror represents that it____does
------does not anticipate that any of the
supplies, as defined in the above-referenced 
clause, will be transported by sea in the 
performance of any contract or subcontract 
resulting from this solicitation. 
Notwithstanding this representation, the 
Offeror recognizes and will comply with the 
requirements of the above-referenced clause.
(End of representation)
(End of provision)

252.247-7203 Transportation of supplies 
by sea.

As prescribed in 247.574, insert the 
following clause in all solicitations and 
contracts other than those for direct 
purchase of ocean transportation 
services, or those with an anticipated 
value below the small purchase 
threshold in FAR Part 13.
TRANSPORTATION OF SUPPLIES BY SEA 
(MAR 1989)

(а) As used in this clause:
(1) “Armed services” means the Army, 

Navy, Air Force, Marine Corps, and Defense 
Agencies.

(2) “Components” means articles, 
materials, and supplies incorporated directly 
into end products at any level of 
manufacture, fabrication or assembly by the 
contractor or any subcontractor.

(3) "Foreign flag vessel” means any vessel 
that is not a U.S.-flag vessel.

(4) "Ocean transportation” means any 
transportation aboard a ship, vessel, boat, 
barge, or ferry through international waters.

(5) “Subcontractor” means a supplier, 
materialman, distributor or vendor at any 
level below the prime contractor whose 
contractual obligation to perform results 
from, or is conditioned upon, award of the 
prime contract and who is performing any 
part of the work or other requirement of die 
prime contract.

(б) , “Supplies” means all property except 
land and interests in land that is readily 
identifiable for eventual use by the armed 
services, or owned by the armed services, at 
the time of transportation by sea. It includes 
(but is not limited to) public works, buildings 
and facilities, ships, floating equipment and 
vessels of every character, type, and 
description, together with parts, 
subassemblies, accessories, and equipment;

machine tools, material, equipment, and 
stores of all kinds; end items, construction 
materials and the components of the 
foregoing.

(7) “U.S.-flag vessel” means a vessel of the 
United States or belonging to the United 
States, including any vessel registered or 
having national status under the laws of the 
United States.

(b) The Contractor shall employ United 
States-flag vessels, and no others, in the 
transportation by sea of any supplies to be 
furnished in the performance of its 
contractual obligations.

(c) If the Contractor or a subcontractor 
believes that (1) U.S.-flag vessels are not 
available for timely shipment; (2) the freight 
charges are excessive or unreasonable; or (3) 
freight charges are higher than charges to 
private persons for transportation of like 
goods, the Prime Contractor, including 
subcontractors through the Prime Contractor, 
may request from the Contracting Officer, in 
accordance with paragraph (d) below, 
authorization to ship in foreign-flag vessels or 
designation of available U.S.-flag vessels. If 
the Prime Contractor's request to ship 
supplies in foreign-flag vessels, whether on 
its own account or on account of a 
subcontractor, is granted in writing by the 
Contracting Officer, the supplies may be 
shipped on foreign-flag vessels in accordance 
with the approval. The Contracting Officer 
may condition approval to ship on a foreign- 
flag vessel on an equitable adjustment of the 
contract.

(d) The request for use of other than U.S.- 
flag vessels must be submitted in writing by 
or through the Prime Contractor to the 
Contracting Officer at least forty-five (45) 
days for matters concerning freight charges 
or for matters concerning availability prior to 
the sailing date for the shipper to meet its 
delivery schedules. Requests submitted after 
such date(s) will be processed as 
expeditiously as possible but the failure of 
the appropriate official to grant approvals to 
meet the shipper’s sailing date will not of 
itself constitute a compensable delay under 
this or any other clause of this contract. The 
request shall contain at a minim um :

(1) Type, weight, and cube of cargo.
(2) Required shipping date.
(3) Special handling and discharge 

requirements.
(4) Loading and discharge points.
(5) Name of shipper and consignee.
(6) Prime contract number.
(7) A documented description of efforts 

made to secure U.S.-flag vessels, including 
points of contact with at least two (2) U.S.- 
flag carriers contacted by name and 
telephone number. Copies of telephone notes, 
telegraphic and facsimile messages or letters 
will be sufficient for this purpose.

(8) Certification, to the best of the 
certifying official's knowledge and belief, that 
the information provided under this 
paragraph (d) is accurate, complete and 
current as of the date of submission and that 
good faith efforts have been made to secure 
U.S.-flag transportation in a timely and 
efficient manner.

(9) Signature of an official of the Contractor 
eligible to sign claim certification under FAR 
33.207(c).

(e) The Contractor agrees to furnish with 
each invoice submitted for payment a copy of 
the rated on-board vessel operating carrier’s 
ocean-bills-of-lading executed since the date 
of the award of the contract, or executed 
since the previously submitted invoice. The 
operating carrier's ocean-bills-of-lading shall 
contain the following information:

(1) Applicable Government prime contract 
number;

(2) Name of vessel;
(3) Vessel flag of registry;
(4) Date of loading;
(5) Port of loading;
(6) Port of final discharge;
(7) Description of commodity;
(8) Gross weight in pounds and cubic feet if 

available;
(9) Total ocean freight in U.S. dollars.
(10) Name of the steamship company.
(f) The Prime Contractor shall ensure that 

within thirty (30) days after each shipment 
covered by this clause the shipper shall 
provide the Contracting Officer and the 
Division of National Cargo, Office of Market 
Development, Maritime Administration, U.S. 
Department of Transportation, Washington, 
DC 20590, one copy of the shipping document 
cited in paragraph (e), reflecting each 
shipment made under the contract.

(g) Along with the submission of its final 
invoice under this contract the Contractor 
agrees to provide a representation that to the 
best of its knowledge and belief:

(1) No ocean transportation was used in 
the performance of this contract;

(2) Ocean transportation was used and 
only United States-flag vessels were used for 
all ocean shipments under the contract. 
Legible copies of rated on-board ocean-bills- 
of-lading or similar shipping documents have 
been submitted with the applicable invoices 
to the payment office, to the Contracting 
Officer and to the Maritime Administration in 
accordance with paragraphs (e) and (f) of this 
clause;

(3) Ocean transportation was used, .and to 
the extent any non-U.S.-flag vessels were 
used, the Contractor had the written consent 
of the Contracting Officer for all non-U.S.-flag 
ocean transportation; or

(4) Ocean transportation was used and 
some or all of the shipments were made on 
non-U.S.-flag vessels without the written 
consent of the Contracting Officer. These 
shipments were as follows:

Item description Contract line items 
quantity

Total...............................

(h) If the final invoice does not include the 
required representations and documentation, 
it will be rejected and returned to the 
Contractor as an improper invoice for the 
purposes of the clause of the contract entitled 
"Prompt Payment”. In the event there has 
been unauthorized use of non-U.S.-flag 
vessels in the performance of this contract, 
the Contracting Officer is entitled to 
equitably adjust the contract, based on the 
unauthorized use.
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(i) The Contractor shall include this clause, 
including this paragraph (i), revised as 
necessary to reflect the relationship of the 
contracting parties, in all subcontracts 
hereunder.
(End of clause)

[FR Doc. 89-9295 Filed 4-20-89; 8:45 am] 
BILLING CODE 3810-01-M

INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY

Agency for International Development

48 CFR Parts 701,704,709,725,728, 
and 752

[AIDAR Notice 89-2]

Miscellaneous Amendments to 
Acquisition Regulations

AGENCY: Agency for International 
Development, IDCA. 
a c t i o n : Final rule.

SUMMARY: The A.I.D. Acquisition 
Regulation (AIDAR) is being amended to 
correct various typographical errors and 
update references, clarify certain 
provisions, and specify authority in
A.I.D. for approving waivers under FAR 
9.503. All of the changes are considered 
editorial.
EFFECTIVE DATE: April 21, 1989.
FOR FURTHER INFORMATION CONTACT: 
M/SER/PPE, Mr. James M. Kelly, Room 
16001, SA-14, Agency for International 
Development, Washington, DC 20523. 
Telephone (703) 875-1534. 
SUPPLEMENTARY INFORMATION: The 
changes being made by this Notice are 
not considered significant rules subject 
to FAR 1.301 or Subpart 1.5. This Notice 
is exempted from the requirements of 
Executive Order 12291 by OMB Circular 
85-7. This Notice will not have an impact 
G n  a substantial number of small 
entities, nor does it establish any 
information collection as contemplated 
by the Regulatory Flexibility Act and 
Paperwork Reduction Act.

List of Subjects in 48 CFR Parts 701, 704, 
709, 725, 728, and 752

Government procurement.
For the reasons set out in the 

Preamble, Chapter 7 of Title 48 of the 
Code of Federal Regulations is amended 
as follows:

1. The authority citations in Parts 701, 
704, 709, 725, 728, and 752 continue to 
read as follows:

Authority: Sec. 621, Pub. L. 87-195, 75 Stat. 
445 (22 U.S.C. 2381), as amended; E .0 .12163, 
Sept. 29,1979, 44 FR 56673, 3 CFR 1979 Comp., 
p. 435.

PART 701— FEDERAL ACQUISITION 
REGULATION SYSTEM

Subpart 701.1— Purpose, Authority, 
Issuance

701.105 [Amended]
2. Paragraph (a) of section 701.105, 

OMB approval under the Paperwork 
Reduction Act, is amended to change 
the Expiration Data for AIDAR Segment 
733.7003(c) from “12/31/88” to “12/31/ 
90”.

PART 704— ADMINISTRATIVE 
MATTERS

Subpart 704.4— Safeguarding 
Classified Information Within Industry

704.405 [Redesignated as 704.404]
3. Section 704.405, Contract clause, is 

redesignated as 704.404.

PART 709— CONTRACTOR 
QUALIFICATIONS

4. A new Subpart 709.5 consisting of 
section 709.503 is added as follows:

Subpart 709.5— Organizational 
Conflicts of Interest

709.503 Waiver.
For purposes of approving waivers or 

redelegating the authority to approve 
waivers pursuant to FAR 9.503, the
A.I.D. Procurement Executive is the 
Agency head (see AIDR 702.170-13(c)(4). 
The Procurement Executive had 
redelegated the authority to approve 
waivers pursuant to FAR 9.503 to the 
heads of contracting acitivites in A.I.D., 
as defined in AIDAR 702.170-10.

PART 725— FOREIGN ACQUISITION

Subpart 725.2 [Removed]

5. Subpart 725.2—Buy American Act— 
Construction Materials is removed.

PART 728— BONDS AND INSURANCE

Subpart 728.3— Insurance

728.305-70 [Amended]
6. Section 728.305-70, Overseas 

worker’s compensation and war-hazard 
insurance—waivers and A.I.D. 
insurance coverage, is amended by 
removing the ninth and tenth sentences 
(starting with the words “Copies of
A.I.D. secured . . .” and ending
“. . . A.I.D. secured waivers.”) of 
paragraph (a), and by revising the first 
sentence of paragraph (a)(2) to read:

(a) * * *
(2) Waived employees (i.e., employees 

who are neither U.S. citizens nor U.S. 
resident aliens, and who were hired

outside the United States) will be 
provided worker’s compensation 
benefits as required by the laws of the 
country in which they are working or the 
laws of their native country, whichever 
offers greater benefits.

PART 752— SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES

Subpart 752.2— Texts of Provisions 
and Clauses

752.225-9 [Amended]

7. Section 752.225-9, Buy American 
Act—Trade Agreements Act—Balance 
of Payments Program, is amended to 
change the reference to “subsection 
752.7005 “, replacing it with a reference 
to "section 752.7004.”

8. Section 752.228-3, Worker’s 
Compensation Insurance (Defense Base 
Act), is amended by designating the 
paragraphs in the clause as (a), (b) and
(c) respectively and revising newly 
designated (a) and (b) to read as 
follows:

752.228- 3 Worker’s Compensation 
Insurance (Defense Base Act).
★  * ★  * *

(a) The Contractor agrees to procure 
Defense Base Act (DBA) insurance 
pursuant to the terms of the contract 
between A.I.D. and A.I.D.’s DBA 
insurance carrier unless the Contractor 
has a DBA self insurance program 
approved by the Department of Labor or 
has an approved retrospective rating 
agreement for DBA.

(b) If A.I.D. or the Contractor has 
secured a waiver of DBA coverage for 
Contractor’s employees wrho are not 
citizens of, residents of, or hired in the 
United States, the Contactor agrees to 
provide such employees with worker’s 
compensation benefits as required by 
the laws of the country in which the 
employees are working, or by the laws 
of the employee’s native country, 
whichever offers greater benefits. The 
list of countries for which A.I.D. has 
secured waiver of DBA coverage is 
shown in AIDAR 728.305-70(a)(2) (48 
CFR 728.305-70(a)(2)).
*  *  *  ★  ft

752.228- 7 [Amended]

9. Section 752.228-7, Insurance— 
Liability to Third Persons is amended by 
removing the reference to “728.307-2(b)” 
appearing in the first sentence of the 
section, replacing it with a reference to 
“728.307-2(c)”.
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Subpart 752.70— Texts of A.I.D. 
Contract Clauses

10. The contract clause in section 
752.7004, source and nationality 
requirements, is amended by revising 
the clause title and date and paragraph 
(g) of the clause as follows:

752.7004 Source and Nationality 
Requirements.
* * * * *

Source and Nationality Requirements (APR 
1989)
* * *  * *

(g) Ineligible suppliers. Funds provided 
under this contract shall not be used to 
procure any commodity or commodity-related 
service from any supplier who is debarred or 
suspended pursuant to the procedures in 22 
CFR Part 208—Government-wide Debarment 
and Suspension (Nonprocurement}.

752.7026 [Amended]
11. Paragraph (a) of section 752.7026, 

Reports, is amended by revising the 
introductory sentence following “(a) 
Alternate 70" as follows:
* *  *  * *

For use in all AJ.D.-direct contracts 
for technical services except fixed-price 
contracts; for fixed-price contracts for 
technical services see paragraph (b), 
A lternate 72, of this section.

Date: April 11,1989.
John F. Owens,
Procurement Executive.
[FR Doc. 89-9610 Filed 4-20-89; 8:45 am] 
BILUNG CODE 6118-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Parts 204 and 650 

[Docket No. 90499-9099]

Atlantic Sea Scallop Fishery

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
a c t i o n : Notice of control date for entry 
into the Atlantic Sea Scallop Fishery.

SUMMARY: This notice announces that 
anyone entering the Atlantic sea scallop 
fishery after March 2,1989 (control 
date), will not be assured of future 
access to the scallop resource if a 
management regime is developed and 
implemented that limits the number of 
participants in the fishery. This 
announcement is necessary for public 
awareness of a potential eligibility 
criterion for access to the Atlantic sea 
scallop resource. This announcement 
does not prevent any other date for

eligibility in the fishery or another 
method of controlling fishing effort from 
being proposed and implemented. The 
intended effect of this announcement is 
to discourage new entry to the fishery 
based on speculation, while discussions 
continue on whether and how access to 
the scallop resource should be 
controlled.
FOR FURTHER INFORMATION CONTACT: 
Douglas G. Marshall (Executive 
Director, New England Fishery 
Management Council), 617-231-0422 or 
Patricia Kurkul, Northeast Region, 
National Marine Fisheries Service (508- 
281-9331).
SUPPLEMENTARY INFORMATION: Six 
proposals to amend the Fishery 
Management Plan for Atlantic Sea 
Scallops were taken to informational 
hearings in February and March by the 
New England Fishery Management 
Council (Council). Five hearings were 
held from Maine through North 
Carolina. Several of the proposals 
included provisions for establishment of 
a moratorium on vessels entering the 
fishery, and other fishing effort control 
measures.

After reviewing comments from the 
hearings and discussing the matter at its 
March 2,1989 meeting, the Council 
voted to establish and publish the 
earliest possible control date which may 
be used for evaluating “historic 
participation” in the fishery, in the event 
that a moratorium is established or 
limited entry is used as a management 
measure. Accordingly, persons who 
enter the fishery after March 2,1989, are 
not assured of future participation, 
should the Council develop, and the 
Secretary of Commerce implement, an 
access management regime that limits 
the number of participants in the scallop 
fishery.

In specifying the control date, the 
Council is acting in response to reports 
of an expanding number of fishery 
vessels entering the Atlantic sea scallop 
fleet, and the inability of the resource to 
support significantly increased effort.

Initial estimates of catch composition 
and the historical experience of regular 
fluctuations in resource abundance 
suggest an impending decline in the 
available scallop stocks. The Council 
concluded that the vessels active in the 
fishery at this time have sufficient 
capacity, if not an overcapacity, to 
harvest the available yield of the sea 
scallop stocks. The Council has decided 
that the establishment of an access 
management program for the fishery 
should be considered.

The Council’s intent in making this 
announcement is to discourage 
speculative entry into the sea scallop

fishery while potential management 
regimes to control access into the 
fishery are discussed and possibly 
developed by the Council. The control 
date will help to distinguish bona fide 
established fishermen from the 
speculative entrants to the fishery. 
Although fishermen are notified that 
entering the fishery after the control 
date will not assure them of future 
access to the sea scallop fishery on the 
grounds of previous participation, other 
qualifying criteria also may be applied 
for entry.

This announcement hereby 
establishes March 2,1989, for potential 
use in determining historical or 
traditional participation in the sea 
scallop fishery. The action does not 
commit the Council to develop any 
particular management regime or any 
specific criteria for determining entry to 
the sea scallop fishery. Fishermen are 
not guaranteed future participation in 
the sea scallop fishery, regardless of 
their date of entry or intensity of 
participation in the fishery before or 
after the control date.

The Council may choose a different 
control date, or it may choose a 
management regime that does not make 
use of such a date. The Council may 
choose to give variably weighted 
consideration to fishermen in the fishery 
before and after the control date. The 
Council may choose also to take no 
further action to control entry or access 
to the fishery. Any action by the Council 
will be taken pursuant to the 
requirements for FMP development 
established under the Magnuson Act.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 18,1989.

James W. Brennan,
Assistant Administrator fo r Fisheries, 
National Marine Fisheries Service.
[FR Doc. 89-9643 Filed 4-18-89; 4:02 pm] 
BILUNG CODE 3510-22-M

50 CFR Parts 204 and 658

[Docket No. 80990-9088]

Shrimp Fishery of the Gulf of Mexico

a g e n c y : National Marine Fisheries 
Service (NMFS), NOAA, Commerce.
a c t i o n : Final rule and notice of OMB 
control number.

SUMMARY: NOAA issues this final rule 
to amend the regulations for the Fishery 
Management Plan for the Shrimp 
Fishery of the Gulf of Mexico (FMP) to 
(1) modify, temporarily, the boundary of 
the Tortugas shrimp sanctuary to reduce 
the area closed to trawl fishing, and (2)


