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Sunshine Act Meetings Federal Register 

Vol. 54, N®. 59 

Wednesday, March 29, 1989

This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).

IN T E R -A M E R IC A N  F O U N D A T IO N  B O A R D  
M E E T IN G
T IM E  A N D  D A T E : 6:00-9:30 p.m., April 18,
1989.

P L A C E : 1515 Wilson Boulevard, Fifth 
Floor, Rosslyn, Virginia 22209.
s t a t u s :  Open.
M A T T E R S  T O  B E  C O N S ID E R E D :
1. The Chairman’s Report
2. The President’s Report
3. Approval of the Minutes of the January 23, 

1989, Board Meeting
4. Board Audit Committee Report
5. Old Business

6. New Business
C O N T A C T  P E R S O N  F O R  M O R E  
IN F O R M A T IO N : Charles M. Berk, 
Secretary to the Board of Directors, 703) 
841-3812.

Date: March 22,1989.
Charles M. Berk,
Sunshine Act Officer.
[FR Doc. 89-7527 Filed 3-27-89; 11:56 am] 
BILLING CODE 7025-01-M
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This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Parts 611 and 675
[Docket No. 90369-9069]

Foreign Fishing, Groundfish of the 
Bering Sea and Aleutian Islands Area
Correction

In rule document 89-6473 beginning on 
page 11376 in the issue of Monday, 
March 20,1989, make the following 
corrections:

§§ 611.93,675.7, and 675.22 [Corrected]
1. On page 11380, in the second 

column, in amendatory instruction 2, in 
the fifth line, "effective June 13,1989” 
should read, “effective March 15,1989, 
until June 13,1989”. Also, the same 
correction should be made in the same 
column in amendatory instruction 4, 
beginning in the second line, and in 
amendatory instruction 5, in the second 
line.
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 546

Animal Drugs, Feeds, and Related 
Products; Tetracycline Hydrochloride 
Capsules
Correction

In rule document 89-6648 beginning on 
page 11698 in the issue of Wednesday, 
March 22,1989, make the following 
correction:

§ 546.180a [Corrected]
On page 11698, in the third column, in 

amendatory instruction 2, the first line 
should read: "2. Section 546.180a 
Tetracycline”.
BILLING CODE 150S-01-D
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Part II

Environmental 
Protection Agency
40 CFR Parts 350, 355, 370, and 372 
Emergency and Hazardous Chemical 
Inventory Forms and Community Right- 
to-Know Reporting Requirements; 
Implementation of Reporting 
Requirements for Indian Lands; Proposed 
Rule
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 350, 355, 370, and 372
[3491-7]

Emergency and Hazardous Chemical 
Inventory Forms and Community 
Right-to-Know Reporting 
Requirements; Implementation of 
Reporting Requirements for Indian 
Lands
a g e n c y :  Environmental Protection 
Agency (EPA).
a c t i o n :  Notice of proposed rulemaking 
(NPRM).__________ ___________________

s u m m a r y :  Section 311 of the Emergency 
Planning and Community Right-to-Know 
Act (EPCRA or Title III) of the 
Superfund Amendments and 
Reauthorization Act of 1986 (SARA) 
authorizes the Administrator of the U.S. 
Environmental Protection Agency (EPA) 
to establish reporting thresholds (i.e., 
quantities) for hazardous chemicals 
present at a facility below which 
facilities would not routinely have to 
comply with the reporting requirements 
specified in sections 311 and 312 of Title
III. EPA previously established reporting 
thresholds for the first two years of 
reporting. EPA is today proposing 
reporting thresholds that would apply on 
or before October 17,1989, for 
manufacturing facilities and September
24,1990, for non-manufacturing 
facilities. These thresholds are as 
follows: For extremely hazardous 
substances (EHSs) designated under 
section 302 of Title III, the reporting 
threshold would be 500 pounds or the 
threshold planning quantity (TPQ), 
whichever is lower; for all other 
hazardous chemicals for which facilities 
are required to have or prepare a 
Material Safety Data Sheet, EPA is 
proposing a reporting threshold of 10,000 
pounds. Reporting in accordance with 
these proposed thresholds would 
provide State and local governments 
with information on the hazardous 
chemicals EPA considers to be of 
particular concern, without 
overwhelming State and local agencies 
with excessive information. EPA is also 
clarifying the definition of “facility,” 
proposing a minor change to the Tier I 
and Tier II forms, and proposing minor 
corrections and clarifications to the 
instructions that accompany the 
reporting forms under sections 311 and 
312. In addition, EPA is correcting the 
listing for reportable quantities for two 
extremely hazardous substances under

section 304, and clarifying the treatment 
of extremely hazardous substances in 
mixtures under sections 311 and 312.
EPA is also proposing to clarify the 
implementation of Title III on Indian 
lands and specifying the emergency 
planning obligations under section 302 
of tribal emergency response agencies, 
as well as the reporting obligations 
under sections 304,311,312, and 313 of 
owners and operators of facilities 
located on Indian lands.
OATES: Comments may be submitted on 
or before May 30,1989. 
a d d r e s s e s : Comments may be mailed 
or delivered to the Superfund Docket 
clerk. Attn: Docket Number 300RR-IF, 
Superfund Docket Room 2427 (OS-240), 
U.S. Environmental Protection Agency, 
401M Street SW., Washington, DC 
20460. Please send four copies of 
comments. The docket is available for 
inspection by appointment between the 
hours of 9:00 am and 4:00 pm, Monday 
through Friday, excluding Federal 
holidays. The docket phone number is 
(202) 382-3046. As provided in 40 CFR 
Part 2, a reasonable fee may be charged 
for copying services.
FOR FURTHER INFORMATION CONTACT: 
Kathleen Brody, Project Officer, 
Preparedness Staff, Office of Solid 
Waste and Emergency Response, O S- 
120, U.S. Environmental Protection 
Agency, 401M Street SW., Washington, 
DC 20460, or Emergency Planning and 
Community Right-to-Know Information 
Hotline at 1-800-535-0202; in 
Washington, DC, metro area and 
Alaska, (202) 479-2449.
SUPPLEMENTARY INFORMATION: The 
contents of today’s preamble are listed 
in the following outline.

I. Introduction
A. Statutory Authority
B. Background

1. SARA
2. Title III

C. Background to this Rulemaking
II. Criteria for Selecting a Permanent Report

ing Threshold
A. Information Potential
B. Hazard Identification
C. Information Management and Cost-Ef

fectiveness
III. EPA’s Approach

A. Analysis of Threshold Effects
B. Information Management Study

IV. Discussion of the Proposed Rule
A. Reporting Thresholds
B. Other changes

1. Multi-Establishment Facility Reporting
2. Subsurface Operations

3. Treatment of Mixtures in Reporting 
Threshold Calculations

4. Reportable Quantities for Hydrogen 
Chloride and Methacrylonitrile

5. Clarification of the Reporting Forms
6. The Implementation of Title III by 

Indian Tribes on Indian Lands
V. Regulatory Analyses

A  Regulatory Impact Analysis
B. Regulatory Flexibility Analysis
C. Paperwork Reduction Act

I. Introduction

A. Statutory Authority

These regulations are issued under 
sections 302, 304, 311, 312, 313, and 328 
of Title III of the Superfund 
Amendments and Reauthorization Act 
of 1986 (SARA) (Pub. L. 99.499; 42 U.S.C. 
11001 et seq.). Title III is the Emergency 
Planning and Community Right-to-Know 
Act of 1986.

B. Background

1. SARA

The Superfund Amendments and 
Reauthorization Act of 1986 (SARA) 
revises and extends the authorities 
established under the Comprehensive 
Environmental Response,
Compensation, and Liability Act of 1980 
(CERCLA). Commonly known as 
“Superfund,” CERCLA provides 
authority for Federal response action at 
certain sites where there is a release or 
threat of release of hazardous 
substances.

2. Title HI

Title III establishes authorities for 
emergency planning and preparedness, 
emergency notification reporting, 
Community Right-to-Know reporting, 
and toxic chemical release reporting. 
Title III is intended to encourage and 
support State and local planning for 
emergencies caused by the release of 
hazardous chemicals and to provide 
citizens and governments with 
information concerning potential 
chemical hazards present in their 
communities. Title III is organized into 
three subtitles. Subtitle A establishes a 
framework for State and local 
emergency planning. Under section 301 
of Subtitle A, States have established 
State Emergency Response 
Commissions (SERCs), which have, in 
turn, appointed Local Emergency 
Planning Committees (LEPCs). Section 
302 requires EPA to designate Extremely 
Hazardous Substances (EHSs) and to 
establish threshold planning quantities 
(TPQs) for each EHS; to date, there are
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366 designated EHSs listed in 40 CFR 
Part 355. Every facility where an EHS is 
present at or above its TPQ is required 
to notify the SERC and to cooperate 
with the LEPC in the planning process 
specified under section 303 of Title III.

Section 304 of Title III requires the 
owners or operators of facilities to 
notify the local emergency coordinator 
and any potentially affected State as 
soon as die owner or operator has 
knowledge of a release of an EHS or a 
CERCLA hazardous substance, if the 
release equals or exceeds a reportable 
quantity (RQ), or for those EHSs that 
have not been assigned an RQ, one 
pound.

Subtitle B of Title III provides a 
mechanism for public awareness of 
hazardous chemicals present in the 
community. Sections 311 and 312 of Title 
III are discussed in detail in the next 
section of this preamble. Section 313 
requires facilities in Standard Industrial 
Classification (SIC) codes 20 through 39 
(i.e., manufacturing facilities) to report 
total annual emissions of designated 
toxic chemicals that are manufactured, 
processed, or used at the facilities in 
quantities at or above certain 
thresholds. Subtitle C of Title III 
contains general provisions concerning 
trade secret protection, enforcement, 
citizen suits, and public availability of 
information.
C. Background o f  This Rulemaking

Section 311 of Title III applies to the 
owner or operator of a facility that has 
present hazardous chemicals for which 
the owner or operator must prepare or 
have available a Material Safety Data 
Sheet (MSDS) under the Hazard 
Communication Standard (HCS) 
regulations (29 CFR Part 1910) 
promulgated under the Occupational 
Safety and Health Act of 1970. Under 
section 311 of Title III, the owner or 
operator of a facility must submit 
individual MSDSs, or a list of chemicals 
for which the facility is required to have 
an MSDS, to the SERC, LEPC, and local 
fire department The HCS does not list 
specific chemicals; a “hazardous 
chemical,” as defined in the HCS 
regulations, is one that poses either a 
physical or health hazard. The tens of 
thousands of chemicals covered by the 
HCS include petroleum products, 
explosives, and carcinogens.

Tide HI (section 311(b)) states that the 
EPA Administrator may establish 
reporting thresholds (i.e., quantities of 
hazardous chemicals) such that if the 
hazardous chemical subject to the HCS 
is present at a facility in a quantity that 
is below the reporting threshold, die 
facility is not required to report the 
presence of that chemical under the
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provisions of sections 311 and 312 of 
Title III. On October 15,1987, EPA 
promulgated regulations (52 FR 38334) 
establishing reporting thresholds under 
section 311(b) of Title III for facilities 
subject to the OSHA HCS regulations. 
The reporting threshold established for 
the first two years was 10,000 pounds, 
except for EHSs, which must be 
reported at the lower of 500 pounds or 
the TPQ. A threshold of zero is currently 
in effect for the third year of reporting, 
but EPA stated in 1987 that it intended 
to promulgate a non-zero threshold 
before the beginning of the third year of 
reporting. EPA also stated that facilities 
must provide information on chemicals 
present in quantities below the reporting 
threshold if the SERC, LEPC, or fire 
department requests such information. 
This provision applied to all facilities, 
even those not subject to routine 
reporting.

The HCS regulations were initially 
restricted to facilities in SIC codes 20 
through 39, that is, the manufacturing 
sector. On August 24,1987, however, the 
Occupational Safety and Health 
Administration (OSHA) revised the HCS 
rules to cover facilities in the non
manufacturing sector as well as 
facilities in the manufacturing sector (52 
FR 51852). Several industrial groups 
challenged the revised standards, 
resulting in a temporary stay for non
manufacturing facilities. On July 22,
1988, OSHA clarified that the HCS was 
in effect for non-manufacturing facilities 
as of June 24,1988, except for the 
construction industry (53 FR 27679). On 
February 15,1989, OSHA advised that 
all provisions of the HCS were in effect 
for all segments of industry, including 
the construction industry, as of January
30,1989 (54 FR 6886).

For facilities in SIC codes 20 through 
39, the initial MSDSs or lists were 
required to be submitted to the 
appropriate SERC, LEPC, and fire 
department by October 17,1987. Non
manufacturers were required to submit 
their MSDSs or lists by September 24, 
1988 (i.e., three months after they 
became subject to the HCS rules, as 
specified in 40 CFR 370.20(b)). Facilities 
in the construction industry will be 
required to submit their MSDSs or lists 
by April 30,1989. Thereafter, if a facdity 
begins to use a chemical subject to the 
HCS regulations, in a quantity at or 
above the reporting threshold, or if a 
facility learns that its previously 
submitted MSDS is inaccurate for any 
reason, the facility must submit the new 
or corrected information within three 
months to the appropriate SERC, LEPC, 
and local fire department (40 CFR 
370.21(c)).

1989 / Proposed Rules

Under section 312 of Title HI, owners 
and operators covered by section 311 of 
Title ffl are required to submit 
additional information on the presence 
and location of hazardous chemicals at 
their facilities. Beginning March 1,1988 
for manufacturers, March 1,1989 for 
non-manufacturers, March 1,1990 for 
the construction industry, and annually 
thereafter, all facilities affected by the 
HCS regulations that have hazardous 
chemicals at or above the reporting 
thresholds must submit an inventory 
form containing an estimate of the 
maximum amount of the hazardous 
chemicals present at the facility during 
the preceding year, an estimate of the 
average daily amount of hazardous 
chemicals present at the facility, and the 
location of these chemicals. The 
inventory forms must be submitted to 
the SERC, LEPC, and fire department.

Section 312 provides two "tiers” of 
information. All covered facilities must 
submit Tier I forms, which contain 
general information on the amount and 
location of hazardous chemicals by 
category; Tier I forms must be submitted 
annually. Tier II forms contain more 
detailed information on individual 
chemicals and must be submitted on 
request Facilities may submit Tier II 
forms in lieu of Tier I forms.

As stated above, a threshold of zero 
pounds is currently in effect for the third 
year of reporting; that is, there would be 
no threshold as of the third year. For 
manufacturers, the third year of 
reporting begins on October 17,1989; for 
non-manufacturers, the third year begins 
on September 24,1990. EPA stated in the 
October 15,1987 final rule, however, 
that it believed the balance of concerns 
about the information management 
burden on local communities “weighs in 
favor of a non-zero threshold,” and that 
it would conduct further studies of 
alternative thresholds and propose a 
new final reporting threshold before the 
beginning of the third year of reporting. 
EPA is today proposing final reporting 
thresholds based on analyses conducted 
since the promulgation of the October 
15,1987 final rule. The analyses 
compared the effects of varying 
thresholds with criteria selected to 
address the intent of Congress when it 
enacted Title III.

On December 27,1988 (53 FR 52273), 
the Office of Management and Budget 
(OMB) requested comment on whether 
the Underground Storage Tank (UST) 
notification form could be used as a 
substitute for section 311 and/or section 
312 requirements by respondents with 
underground storage tanks. OMB is 
particularly interested in comments from 
the recipients of this information, i.e.,



12994 Federal Register /  V o l 54, No, 59 /  W ednesday, M arch 29, 1989 /  Proposed Rules

SERCs, LEPC8, and local fire 
departments. Commentera may continue 
to submit comments on this issue to 
OMB at the address listed in the 
December 27,1988 Federal Register 
notice or comments may be included 
with the submission on this proposed 
rulemaking.
II. Criteria for Selecting a Permanent 
Reporting Threshold

Congress enacted Title III to provide 
the public with information on 
hazardous chemicals present in their 
communities, thereby helping 
communities prepare for and respond to 
chemical emergencies. In addition, 
Congress clearly believed that the 
provision of information would lead to 
reductions of hazards in a community by 
creating public awareness and a 
community-industry dialogue. Early 
reports from SERCs and LEPCs indicate 
that both of these benefits of Title HI are 
being realized.

Although LEPCs technically are 
required to plan only for emergencies at 
facilities with one or more of the 360 
EHSs, rather than facilities handling any 
of the thousands of other chemicals 
identified through the sections 311 and 
312 submissions, the inventory 
information provided under sections 311 
and 312 plays an important role in a 
community’s overall awareness of 
hazards and in its ability to respond 
appropriately and safely because of 
increased information about the 
hazardous chemicals present at a 
facility. Ideally, EPA would have liked 
to establish risk-based reporting 
thresholds that take into consideration 
the hazards posed by the chemicals, the 
potential for a significant release, and 
the potential exposure of surrounding 
populations. Given the tens of thousands 
of hazardous chemicals covered under 
sections 311 and 312, however, EPA 
determined that a chemical-specific 
approach simply was not feasible. In 
addition, EPA considered evaluating 
facility locations and potential 
population exposures around facilities 
that would be affected by different 
reporting thresholds. In this way, EPA 
hoped to understand how different 
thresholds might help to reduce risk in a 
community. EPA concluded, however, 
that because of the diverse locations of 
facilities in similar industries and the 
changing demographic distribution, such 
a risk-based approach was not feasible. 
Therefore, in considering possible final 
thresholds, EPA looked at three criteria 
for selecting a final reporting threshold 
or thresholds: (1) Information potential 
(2) hazard identification, and (3) 
information management burden and 
cost

A. Inform ation Potential
In general, all else being equal, the 

optimal reporting threshold should 
provide information on as many 
facilities as possible. In this way, even if 
the responders lack information on the 
specific facility involved in an incident, 
information may be available on similar 
facilities or on the chemical of concern. 
This information may help responders 
determine the kinds of hazardous 
chemicals likely to be present at a 
facility and to identify the appropriate 
response to a specific chemical hazard.

If emergency responders lack 
information on the chemicals present at 
a facility, they may not be able to 
respond appropriately should a 
hazardous chemical incident occur. For 
example, when a fire started at a 
Springfield. Massachusetts warehouse 
containing chemicals used in swimming 
pools, the fire fighters were unsure of 
the chemicals and quantities present at 
the facility and, therefore, could not 
identify the appropriate chemicals to 
apply to the fire. The incident lasted 
three days and more than 25,000 people 
had to be evacuated from their homes.

B. H azard Identification
One goal in selecting a final reporting 

threshold under sections 311 and 312 of 
Title III is to succeed in generating 
reports that can be used to identify 
hazards present in a community so that 
the public and industry can work 
together to reduce those hazards.
Hazard reduction can take place through 
a number of mechanisms; for example, 
inventories can be reduced, safety 
practices at a facility can be improved, 
routing of vehicles carrying hazardous 
chemicals can be altered to avoid 
populated areas, and siting and zoning 
decisions can be modified to require and 
maintain buffer zones around facilities.

All other factors being equal, a 
reporting threshold should result in the 
submission of reports on the most toxic 
chemicals present in a community.
When EPA adopted the 10,000 pound 
interim reporting threshold under 
sections 311 and 312, the Agency set a 
lower reporting threshold for EHSs 
because of their acute mammalian 
toxicity, that is, their ability to cause 
significant adverse effects on health 
with a brief one-time exposure. EPA 
explained: "The EHS list represents 
chemicals that are of particular interest 
to the community; the TPQs have been 
established as representing quantities of 
these chemicals that may pose risks to 
the community and, thus, are of interest 
to emergency planners” (52 FR 38334, 
October 15,1987).

The hazardous chemicals covered 
under the OSHA HCS (and, therefore, 
under Title III sections 311 and 312) pose 
a broad range of health and physical 
hazards. Some of the chemicals are 
life-threatening—for example, OSHA 
hazardous chemicals that are also EHSs 
and carcinogens—while other chemicals 
may cause relatively minor health 
problems. The HCS, however, does not 
distinguish among these different 
degrees of hazard.
C. Inform ation M anagement and Cost 
E ffectiveness

With every reduction in the reporting 
threshold, the number of facilities and 
the number of chemicals covered 
increases, as does the cost to both 
government and industry. Similarly, 
every increase in the threshold level 
reduces the number of reports filed, and 
thereby reduces the amount of 
information government and industry 
must manage. In its October 15,1987 
final rule, EPA stated that its primary 
concern was to "prevent State and 
local governments from being so 
overwhelmed with submissions under 
this program that effective public access 
and government use of information are 
not possible” (52 FR 38334). If the 
amount of information submitted is too 
great for the staff available in a 
community to organize into easily 
accessible files, the utility of all the 
information will be undercut In 
adopting final reporting thresholds, 
therefore, EPA must balance the data 
management and cost burdens against 
the value of the information that would 
be lost or gained with a particular 
reporting threshold.

III. EPA’s Approach

EPA undertook a two-phase study to 
determine appropriate thresholds: (1) An 
analysis of threshold effects, and (2) a 
study of the techniques SERCs, LEPCs, 
and fire departments are using to 
manage the data submitted under 
sections 311 and 312. This section 
describes both of these phases.

A. A nalysis o f  Threshold E ffects
EPA analyzed the potential effects of 

six threshold options that represent the 
range of reporting quantities EPA 
wanted to consider, as well as options 
for lowering reporting thresholds for 
chemicals included on certain lists (see 
section IV of this preamble for a 
discussion of the rationale for selecting 
the six options). For each option, EPA 
estimated the number of facilities in the 
U.S. that would be affected by a 
particular reporting threshold, the 
average number of chemicals that would
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be reported per facility, the total number 
of reports that would be filed, the 
average pounds of chemicals reported 
per facility, and the total pounds of 
chemicals that would be reported in the 
U.S. The analysis also considered the 
number of chemicals EPA has 
designated as hazardous that would be 
reported under each threshold option, 
the incremental number of facilities and 
chemicals relative to the incremental 
cost at each lower threshold, and the 
total cost to facilities and to 
government. (For a discussion of the 
methods EPA used to evaluate the costs 
and cost increments, see section V of 
this preamble and the Regulatory Impact 
Analysis in Support of a Permanent 
Reporting Threshold under sections 311 
and 312 of the Emergency Planning and 
Community Right-to-Know Act (RIA), 
available in the docket.)

These national estimates were 
developed by extrapolating from data 
bases on the amounts of hazardous 
chemicals present at facilities in specific 
localities. The following criteria were 
used to select data bases from which to 
extrapolate: (1) The data base should 
include manufacturing and non
manufacturing industry groups 
potentially affected by sections 311 and 
312; (2) the data base should not be 
biased toward facilities that differ 
significantly in size from the national 
norms; (3) the data base should contain 
enough information to determine 
threshold effects, including SIC codes, 
chemical identity, storage quantity of 
chemicals, and number of employees; 
and (4) the data should reflect reports of 
chemicals defined in a manner similar to 
the OSHA rules, without limit on 
quantity or toxicity.

EPA evaluated six data bases against 
these criteria, nne each from Maryland, 
Michigan, New York, and Los Angeles, 
California, and two from New Jersey. 
Data bases from Los Angeles and from 
New Jersey (specifically, the New Jersey 
data based on reports filed under both 
the State and Federal Right-to-Know 
programs) best satisfied the criteria 
specified above. The other data bases 
covered only a limited number of the 
chemicals subject to section 311 and 312 
requirements and represented non
manufacturers poorly. The lack of 
uniformity in covered chemicals and 
reporting thresholds among the data 
bases, as well as less than full 
compliance with the relevant reporting 
requirements, made it infeasible to 
consider combining their data. The Los 
Angeles and New Jersey Right-to-Know 
data bases, in contrast, were well-suited 
for the threshold analysis because they 
include information submitted by both

manufacturing and non-manufacturing 
facilities, represent all size categories, 
and contain quantity information on 
hazardous chemicals at facilities 
covered by the HCS regulations. The Los 
Angeles data base, however, was not 
used to evaluate the zero pound 
threshold option because there did not 
appear to be an adequate representation 
of facilities reporting below the 500- 
pound California Right-to-Know 
reporting threshold. The New Jersey 
Right-to-Know data base did provide 
data on facilities at a zero threshold. 
Only the New Jersey data, therefore, 
were used in evaluating the effects of a 
zero reporting threshold. (For a full 
description of the selection of the data 
bases, see Chapter 2 in the RIA in 
support of this proposed rulemaking, 
available in the docket.)
B. Inform ation M anagement Study

To analyze the impacts of the 
alternative thresholds on the 
information management capabilities of 
the recipients of section 311 and 312 
reports, EPA conducted telephone 
interviews with 32 LEPCs, 12 SERCs, 
and 15 fire departments thought to have 
implemented effective information 
management systems or procedures, as 
well as with representatives of three 
environmental organizations. Through 
the interviews, EPA addressed topics 
identified in the preamble to the 
October 15,1987, final rule as pertinent 
to the effectiveness of Federal reporting 
thresholds. These topics include 
compliance experience with both State 
and Federal Right-to-Know programs, 
the completeness of information 
generated under these programs, the 
ability of State and local officials to 
manage and provide public access to 
this information, and the number and 
source of requests for additional facility 
information. The study was not designed 
to yield statistically valid findings and, 
therefore, the conclusions cannot be 
extended in any formal way to 
government entities as a whole. 
Nevertheless, a number of useful 
insights were obtained. (The full report 
on the information management study, 
“Information Management by State and 
Local Government Entities under 
sections 311 and 312 of the Emergency 
Planning and Community Right-to-Know 
Act,” is available in the public docket.)

Among the key observations were 
that all of the SERCs and most of the 
LEPCs that have taken the lead in 
information management either have, or 
soon will have, adequate computer 
capabilities to store and retrieve 
electronically data from Right-to-Know 
submissions. Fewer fire departments 
have computer capabilities, but many

have access to LEPC resources through 
their capacity as lead agencies for 
LEPCs. Nevertheless, even government 
entities with computers use only a 
fraction of their technological 
capabilities at present. The most 
common computer application is a log 
identifying facilities that have submitted 
information and the type of chemical 
information submitted (i.e., MSDSs, 
chemical list, Tier I form, or Tier II 
form). Although many LEPCs are 
beginning to use Right-to-Know 
information in the preparation of 
emergency plans or are making the 
information available to emergency 
responders, few such LEPCs have 
achieved their goals. Almost none of the 
government entities that were studied 
exercise quality control over the data 
submitted by facilities. Many facility 
reports, therefore, are filed or 
computerized with incomplete or 
obviously inaccurate information, such 
as improper chemical identifications or 
improbable inventory quantities.

Staffing, not technology, is the 
important constraint on die information 
management capabilities of government 
entities. Some government entities are 
using temporary employees or college 
interns to perform data entry. Others 
already have a data management staff 
to manage information submitted under 
State or local Right-to-Know laws 
similar to sections 311 and 312; however, 
few employees have the necessary 
background to review submissions for 
technical accuracy. Absence of qualified 
personnel, more than any other factor, 
accounts for the lack of quality control.

One reason that the data management 
burden has not overwhelmed most 
government entities to date is that rates 
of compliance with current Federal and 
State reporting requirements are 
estimated to be between 5 and 30 
percent. In addition, non-manufacturing 
facilities, which far outnumber 
manufacturing facilities, will not submit 
section 312 reports until March 1989. 
Because the information management 
burden will increase as compliance 
rates improve and as the non
manufacturers begin submitting reports, 
many interview subjects expressed 
concern over the possibility that EPA 
would lower the reporting threshold and 
thus further increase the number of 
reports that must be handled; almost 
none felt confident that they could 
augment their staffs in response to a 
reduced Federal threshold.

LEPCs generally indicated that very 
few requests for information had been 
received from the general public, and 
that they have made very few requests 
of facilities for information below the
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current threshold. Telephoned requests 
to SERCs and LEPCs for Right-to-Know 
information revealed that, although 
there are difficulties in handling 
requests for information from the public, 
many of the difficulties can be attributed 
to the newness of the program. For 
example, some State and local agencies 
cannot readily direct callers to the 
correct source of Right-to-Know 
information, either because lines of 
authority among jurisdictions are 
unclear or because the agency does not 
have an up-to-date roster of LEPC 
members. In a few LEPCs, time- 
consuming procedures have been 
implemented to protect the security of 
reporting facilities.

Several trends were noted that could 
imply improved information 
management in the future. F irst 
increasing numbers of LEPCs and fire 
departments are negotiating cooperative 
agreements with neighboring 
jurisdictions or with the SERC to share 
information or information management 
responsibilities. Second, fee systems are 
being established in some States to raise 
funds for Title III implementation 
through fees on reporting facilities.
Third, computer systems to aid in 
emergency planning are being used 
increasingly and could contribute to 
staff awareness and understanding of 
chemical hazards. To date, however, 
many SERCs, LEPCs, and fire 
departments are only beginning to 
tackle the information management 
challenges presented by Title HI and, at 
best, have only an efficient system of 
logging information that enables them to 
locate information should a request be 
made. Most government entities do not 
have a system that enables them to 
retrieve information efficiently for use in 
emergency responses or to organize 
information for emergency planning 
purposes.
IV. Discussion of the Proposed Rule 

A. Reporting Thresholds
EPA considered six options in 

analyzing potential reporting thresholds.

The options selected for analysis are 
representative of die full range of 
possible thresholds; they represent 
points along a continuum of possibilities 
from less inclusive to very inclusive. The 
six particular options were chosen 
because they allowed EPA to isolate the 
effects of varying threshold levels on 
each of three factors: (1) The number 
and type of chemicals that would be 
reported; (2) the number of facilities that 
would be required to report; and (3) the 
volume of chemicals that would be 
covered. Because different thresholds 
could be set for different classes of 
chemicals or even for individual 
chemicals, a large number of 
combinations of these factors are 
possible; for reasons of practicality, EPA 
analyzed six options because they set 
bounds on the reasonable possibilities.

Option 1 would set a 50,000 pound 
reporting threshold for HCS chemicals 
except EHSsi which would have a 
reporting threshold of 500 pounds or the 
TPQ* whichever is lower.

Option 2 would adopt the current 
reporting thresholds—10,000 pounds for 
HCS chemicals except EHSs, which 
would have a  reporting threshold of 500 
pounds or the TPQ, whichever is lower.

Option 3 would set a 10,000 pound 
reporting threshold for HCS chemicals, 
except for hazardous substances defined 
under section 101(14) of CERCLA and 
toxic chemicals designated under 
section 313 of Title III, which would 
have a reporting threshold of 500 
pounds, and EHSs, which would have a 
reporting threshold of 500 pounds or the 
TPQ, whichever is lower.

Option 4 would set a 2,000 pound 
reporting threshold for HCS chemicals, 
except for hazardous substances 
designated under section 101(14) of 
CERCLA and toxic chemicals 
designated under section 313 of Title III, 
which would have a reporting threshold 
of 500 pounds, and EHSs, which would 
have a reporting threshold of 500 pounds 
or the TPQ, whichever is lower.

Option 5 would set the reporting 
threshold at 500 pounds for all covered 
chemicals.

Option 6 would set the reporting 
threshold at zero pounds for all covered 
chemicals.

EPA is proposing Option 2, that is, to 
retain the reporting thresholds that have 
been applied in the first two reporting 
years (a 10,000 pound reporting 
threshold for most hazardous chemicals; 
the reporting threshold for EHSs at 500 
pounds or the TPQ, whichever is lower).

As noted above, in evaluating the 
effects of the options. EPA was 
particularly concerned about the 
possibility that the information provided 
might be so voluminous that SERCs, 
LEPCs, and fire departments would be 
overwhelmed. The extension of the HCS 
rules to facilities in the 
nonmanufacturing sector has greatly 
increased the number of facilities 
reporting under the current thresholds.
In addition, as facilities become familiar 
with Title III and, therefore, compliance 
rates increase, the amount of 
information submitted is Likely to rise. 
Any option that results in further 
substantial increases in the amount of 
information could be counterproductive.

A second important consideration in 
evaluating the effects of the options was 
costs and the value of additional 
information provided under each of the 
alternative thresholds. The table below 
shows the estimated number of facilities 
that would be affected, the estimated 
number of reports that would be filed, 
the pounds of chemicals that would be 
reported, and the annual costs (in 1987 
dollars) that would be incurred 
nationally under each of the six 
threshold options. Because the data 
were derived from two data bases, 
ranges are given for each option except 
Option 6; only the New Jersey Right-to- 
Know data were used to estimate the 
zero option figures and, therefore, only a 
single estimate is given for Option €. The 
ranges represent the estimates derived 
from the Los Angeles and New Jersey 
data bases; because one data base was 
not consistently higher than the other, 
the source of the higher and lower 
estimates varies.

Option

Effects of alternative reporting thresholds

Estimat
ed

number
of

facilities
affected

(thou
sands)

Estimat
ed

number
of

chemi
cals

reported
(millions)

Estimat
ed

quantity
of

chemi
cals

repre
sented
(billion

pounds)

Total
annual
costs

(million
dollars)

246-306 0.8-1.3 307-495 49-63
291-391 1.0-2.2 314-516 54-76
374-487 1.9-3.2 315-520 83-111
435-555 2.7-4.5 320-525 102-133
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Effects of alternative reporting thresholds

1 Because two data bases were used to develop the estimates tor Options t through 5, 
the estimate provided for Option 6, which is derived from the NJ data base alone.

Option

Estimat
ed

number
of

facilities
affected
(thou
sands)

Estimat
ed

number
of

chemi
cals

reported
(millions)

Estimat
ed

quantity
of

chemi
cals

repre
sented
(billion

pounds)

Total
annual
costs

(million
dollars)

488-653
589

4.S-6.6
11.3

320-528
321

116-166
153

EPA has more confidence in the estimates for those five options than in

Option 2, the proposed reporting 
threshold, is estimated to affect between
291,000 and 391,000 facilities at an 
annual cost that ranges from $54 million 
to $76 million. Selection of Option 2 is 
expected to result in between 1.0 million 
to 2.2 million reports on hazardous 
chemicals. The difference between 
Option 2 and Option 5, in terms of 
percentage of the total pounds of 
hazardous chemicals covered, is only 
two percentage points, but Option 5 (a 
500 pound reporting threshold for all 
hazardous chemicals) would cost more 
than twice as much as Option 2.

It should be noted that at any of the 
thresholds considered, petroleum 
products form a substantial majority of 
the pounds of substances subject to 
reporting, and facilities involved in the 
production, distribution, and use of such 
products would be a sizeable fraction of 
the reporting facilities. No reporting 
threshold considered would change the 
emphasis on reports from facilities with 
petroleum products. EPA welcomes 
comments on this issue and on the 
analytical approach used, with the aim 
of focusing attention on chemicals of 
higher toxicity rather than substances 
(such as petroleum) that are of concern 
principally because they represent fire 
and explosion hazards.

EPA examined how likely the 
threshold options would require reports 
from facilities similar to those 
associated with a sample of 281 serious 
accidental releases (i.e., those releases 
resulting in reported human casualties 
and with estimates of quantities 
released). EPA estimated whether a 
facility involved in such a release would 
have been likely to have exceeded the 
inventory thresholds under Options 1 
through 5 for the substances released.
(At Option 6, the zero threshold would 
cover 100 percent of fixed facilities.) At 
Option 2, facilities and chemicals 
subject to reporting would account for 
about two-thirds of this sample of 
events, and about three-quarters of the 
number of people reported injured. 
Facilities and chemicals subject to

reporting under Option 1 would account 
for about 60 percent of these serious 
events and two-thirds of the number 
reported injured. Options 3,4, and 5 
each had about the same coverage—  
about 80 percent of the serious events 
and 90 percent of the reported injuries.

EPA believes that the proposed 
reporting thresholds represented by 
Option 2 will provide State and local 
governments with information on the 
most hazardous chemicals present in 
their communities without 
overwhelming communities with 
information and without imposing 
unreasonable costs cm fatalities affected 
by the reporting requirements. The 
information management study 
conducted in support of this rulemaking 
and other contacts with SERCs and 
LEPCs indicate that many communities 
already have chosen to focus their 
efforts on EHSs rather than on the full 
range of hazardous chemicals. The 
proposed thresholds would help 
communities manage the data by 
providing information on the EHSs and 
limiting information on the other HCS 
chemicals to those that are present in 
bulk. In addition, facilities and 
communities are familiar with the 
proposed reporting thresholds because 
they are the same as those currently in 
effect. They have conducted analyses 
based on these thresholds and know 
what hazardous chemicals are covered 
by the reporting requirements. Finally, 
communities always retain the right to 
request MSDSs and inventory forms on 
chemicals present at levels below the 
reporting thresholds. Having a simple 
reporting trigger at the national level 
and retaining flexibility at the State and 
local level imposes no additional burden 
nationally, but allows State and local 
governments to respond to their own 
local needs.

Although Option 1 would create less 
of a data management burden on 
industry and communities and still 
would identify most of the hazardous 
chemicals present in bulk. EPA rejected 
Option 1 because it would decrease the

amount of information available to local 
communities. Between 45,000 and 85,000 
facilities covered under the current 
reporting thresholds would not be 
required to report routinely under 
Option 1. Further, the first-year costs 
under Option 1 are greater than under 
Option 2 because facilities would have 
to reexamine their chemical inventories 
to determine if they would be affected 
by the higher reporting thresholds; such 
an extensive reexamination would not 
be required under Option 2 because it is 
identical to the current reporting 
thresholds. EPA assumes maximum 
inventory levels are relatively stable.

Options 3 and 4 were developed to 
reflect special treatment for chemicals 
other than EHSs on lists referenced by 
Title HI because EPA and communities 
are also concerned about hazards other 
than acute toxicity, which is currently 
the principal basis for designating EHSs. 
Under section 304 of Title III, facilities 
must report releases of the 719 CERCLA 
hazardous substances when the releases 
exceed the reportable quantity (RQ); 
information on these substances may be 
of interest to the community  for 
planning purposes. Manufacturers are 
required to report total annual releases 
of over 300 toxic chemicals under 
section 313 of Title III. RQs are generally 
lower than 500 pounds; the section 313 
thresholds are at least 10,000 pounds. 
EPA selected a 500-pound reporting 
threshold for the CERCLA hazardous 
substances and section 313 toxic 
chemicals in Options 3 and 4 because it 
allowed the Agency to isolate the effects 
of extending lower reporting thresholds 
to these chemical lists. Option 3, in 
particular, focuses attention on the 
effects of applying a lower threshold to 
those hazardous chemicals specifically 
referenced under Title III because that 
option retains the current reporting 
thresholds for HCS chemicals not 
specifically listed.

EPA rejected Options 3,4, and 5 
because they would result in a 
significant increase in the cost to
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industry and in the information 
management burden on SERCs, LEPCs, 
and fire departments, without generating 
a commensurate increase in valuable 
information. Option 3 would result in 
annual costs that are about 50 percent 
higher than those under Option 2 and 
would require SERCs, LEPCs, and fire 
departments to handle a million 
additional reports on hazardous 
chemicals from more than 83,000 
additional facilities. The costs of Option 
3 are estimated to be between $83 
million and $111 million annually. The 
additional benefits derived from the 
increased volume of information 
generated by Option 3 did not appear to 
be sufficient to justify the imposition of 
such a large annual cost on society. 
Further, EPA believes that Option 3 
could increase the information 
management burden to the point where 
many communities would not be able to 
use the information effectively. Having 
different lists of chemicals with lower 
reporting thresholds, as Options 3 and 4 
both would do, also could be confusing, 
adding to the administrative burden of 
the regulation.

EPA recognizes that both Options 4 
and 5 would use easily applied 
measures: 2,000 pounds is the 
approximate equivalent of a pallet 
containing four drums—a common 
storage and purchase measure—and 500 
pounds is the approximate equivalent of 
a single, 55-gallon drum. In the October 
15,1987 final rule, EPA discussed the 
500-pound option as the most likely final 
threshold. Many State and local 
governments that have local Right-to- 
Know laws use a 500-pound threshold. 
Most of these governments, however, 
apply the threshold to a limited number 
of chemicals and exempt certain classes 
of facilities, which greatly reduces the 
management burden that the 500-pound 
threshold imposes on these 
communities. As indicated in the table 
above, the 500-pound threshold applied 
to all HCS hazardous chemicals would 
result in more than twice the annual 
costs imposed by the selected option, 
and the filing of 4.3 million to 6.6 million 
reports, a three-fold increase over the 
number of reports submitted under 
Option 2, while increasing the 
percentage of total pounds of hazardous 
chemicals covered only marginally. 
Given these increases in the information 
management burden and in costs. EPA 
decided that a 500-pound reporting 
threshold was not feasible. States and 
communities, however, retain the right 
to impose a 500-pound threshold or any 
lower threshold in their jurisdiction.

Although the default option under the 
current rule is a zero threshold—that is,

no threshold for reporting—EPA has 
opposed letting the threshold drop to 
zero, an option also strongly opposed by 
some State and local officials. It is 
estimated that more than 589,000 
facilities would be required to report 
under this option, versus approximately
291.000 to 391,000 under the proposed 
option, and that facilities would report 
on an average of 19 chemicals, versus 
three under the proposed option. The 
annual total cost would be close to three 
times as high as under the proposed 
option. (For a complete analysis of the 
options considered and their effects, see 
the RIA supporting this proposed 
rulemaking, available in the docket.)

After selecting Option 2, EPA also 
considered eliminating the 500-pound 
threshold for EHSs; that is, facilities 
would be required to report under 
sections 311 and 312 if EHSs were 
present at the facility in quantities 
greater than or equal to the TPQ. This 
change would raise the reporting 
threshold for EHSs with TPQs greater 
than 500 pounds (the highest TPQ is
10.000 pounds).

EPA originally established a 500- 
pound threshold for EHSs under 
sections 311 and 312 because the 
Agency believed at the time that 500 
pounds would be the permanent 
reporting threshold for all hazardous 
chemicals. The Agency believed that 
because EHSs were of particular 
concern, reporting of EHSs should not 
be subject to phase-in (52 FR, 38344, 
38352, October 15,1987). In light of the 
proposed selection of Option 2 as the 
permanent reporting threshold, however, 
EPA reconsidered the special treatment 
of EHSs with higher TPQs. EPA decided 
to retain the current reporting thresholds 
for EHSs (i.e., the TPQ or 500 pounds, 
whichever is lower) for two reasons. 
First, facilities, SERCs, LEPCs, and fire 
departments are familiar with these 
reporting thresholds. To change the rules 
at this time would add unnecessary 
confusion to an already complicated 
process. Second, in reviewing releases 
reported in the Acute Hazardous Events 
data base, a data base that contains 
information on releases reported to the 
National Response Center that have 
resulted in deaths or injuries, EPA found 
that more than half of those releases 
involved EHSs; some of the releases 
involved quantities below the TPQ. EPA 
decided, therefore, that EHSs continued 
to warrant special attention and lower 
reporting thresholds.

EPA solicits comments on the 
proposed reporting thresholds as well as 
on the other options discussed above. 
The Agency specifically requests 
comments on three issues: (1) The

selected option and any other options 
that might be considered; (2) whether 
the reporting threshold for EHSs should 
be the TPQ or 500 pounds, as proposed, 
or simply die TPQ; and (3) whether to 
establish a specific reporting threshold 
of less than 10,000 pounds for chemicals 
on lists other than the EHS list.

B. Other Changes
1. Multi-establishment Facility Reporting

EPA has identified an apparent 
inconsistency between regulations 
implementing section 313 of Title III (40 
CFR Part 372) and those implementing 
sections 302, 304, 311, and 312 of the Act 
(40 CFR Parts 355. 370). Final regulations 
promulgated on February 16,1988 (53 FR 
4500) under section 313 of Title III 
provide for special reporting by multi
establishment facilities. To be as 
consistent as possible across all 
provisions of Title III, the Agency is 
today proposing amendments to 40 CFR 
355.20, 355.30, 355.40, 370.2, 370.21, and 
370.25 that would apply several of these 
same special reporting requirements for 
multi-establishment facilities reporting 
under sections 302, 304, 311, and 312 of 
the Act.

In the February 16,1988 final rule 
implementing section 313 reporting, the 
Agency identified several situations 
involving multi-establishment facilities 
that merit special reporting provisions. 
By “multi-establishment,” the Agency 
means a facility consisting of more than 
one “establishment.” A definition of 
“establishment.” already included in 40 
CFR 372.3. is included in today’s 
proposed rule. Under this definition, an 
establishment would be defined as “an 
economic unit, generally at a single 
physical location, where business is 
conducted or where services or 
industrial operations are performed.”

In the first identified situation, a 
multi-establishment facility is owned by 
the same parent company. Because 
different establishments may have 
totally separate lines of authority, it may 
be difficult to combine information into 
one reporting form. Thus, the Agency 
has determined that it may be desirable 
for each establishment to submit 
separate reports under the regulatory 
provisions implementing sections 302, 
304, 311, and 312. Today the Agency is 
proposing that this be permissible as 
long as the entire facility as a single unit 
(all establishments combined) is used as 
the basis for determining compliance. 
The Agency would thereby ensure that 
no reporting will be missed because 
each facility must aggregate quantity 
among each of its establishments to 
determine compliance; reporting will
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occur regardless of whether certain 
individual establishments do not have 
present the threshold amount of certain 
chemicals that trigger the reporting 
requirements. Two check boxes have 
been added to the Tier I and Tier II 
forms to indicate whether the form 
represents the chemicals present at the 
entire facility or only those chemicals 
present at one establishment within a 
facility owned and operated by a parent 
company.

Unlike a multi-establishment facility 
that is owned or operated by a single 
parent company, in the second situation, 
a multi-establishment facility, such as 
an industrial park, may contain 
establishments with no common 
corporate or business interest. In such a 
situation, no one person may be in a 
position to know all of the information 
necessary to make a determination of 
whether the facility as a whole is 
subject to reporting under sections 302, 
304, 311, and 312, or to file the actual 
reports required by these provisions and 
the implementing regulations.

Accordingly, in conformity with the 
reporting requirements under section 313 
of Title III, EPA has determined that 
each owner or operator of an 
establishment in a multi-establishment 
facility that is not owned or operated by 
a single parent company should treat the 
establishment(s) that it operates as a 
separate facility for the purposes of 
reporting. Therefore, under section 302 
and its implementing regulations (40 
CFR Part 355), each such establishment 
should determine whether it has present 
a threshold planning quantity of an EHS 
to determine whether it should notify 
the SERC or LEPC that it is subject to 
the planning provisions of the Act. To 
determine whether it should comply 
with the reporting requirements under 
sections 311 and 312 and their 
implementing regulations (40 CFR Part 
370), each such establishment should 
determine whether it has present a 
threshold reporting quantity of a 
hazardous chemical for which the owner 
or operator of such establishment has an 
MSDS. Appropriate provisions would be 
added to the rule in §§ 355.30, 355.40, 
370.21, and 370.25 and to the Tier I and 
Tier II form and instructions to provide 
for this approach. To ensure that related 
companies do not avoid reporting under 
this provision, EPA is proposing that this 
reporting approach be limited to 
operators of separate establishments in 
the same facility that do not have any 
common corporate or business interest, 
i.e., they are not engaged in 
partnerships, joint ventures, ownership 
of a controlling interest in one by the

other, or ownership of a controlling 
interest in both by a third person.
2. Subsurface Operations.

Since the Agency promulgated 
regulations under Title III, many 
questions have arisen concerning the 
applicability of those regulations to 
subsurface operations. The questions 
relate to the meaning of the phrase 
"present at a facility” in the emergency 
planning notification provisions in 
section 302 of Title III and 40 CFR 
355.40, and the phrases used in the 
emergency release notification 
provisions, that is, "occur from a 
facility” in section 304 of Title III, and 
any facility * * * at which there is a 
release” in 40 CFR 355.40. The confusion 
surrounds the reporting requirements 
that would apply to owners and 
operators of facilities that extract 
subsurface minerals or conduct other 
subsurface operations (e.g., mines or 
wells), if EHSs or other hazardous 
chemicals are present in their natural 
state in quantities that equal or exceed 
the threshold reporting quantities. EPA 
does not interpret Title III to require 
notification of EHSs or other hazardous 
chemicals that are present in their 
natural state in subsurface locations, so 
long as they are not being used or 
disturbed by human activity as 
discussed below.

Title HI requires notification for EHSs 
and other hazardous chemicals 
“present" at a “facility” above certain 
reporting quantities. The Agency 
proposes to interpret the definition of 
"facility” to include all man-made 
structures (e.g., buildings, equipment), as 
well as all natural structures (e.g., 
underground salt domes, caverns, 
geological strata), into which an EHS or 
other hazardous chemical has been 
purposefully introduced or placed, or 
from which it is being removed, through 
man-made equipment or other human 
means, such that it functions as a 
containment structure for human uses. 
EPA is proposing changes to the 
definition of “facility” in § § 350.1,
355.20, 370.2, and 372.3 to reflect this 
interpretation.

Under this interpretation, hazardous 
chemicals occurring naturally in situ 
would not be "present at the facility” 
provided they are not being used (e.g., 
mined). If, however, a hazardous 
chemical in an amount that equals or 
exceeds the reporting threshold (e.g., a 
TPQ of an EHS) is being used or 
removed, the substance must be 
reported under section 302 of Title III 
and 40 CFR 355.30. In addition, if a 
hazardous chemical is located beneath 
the surface of a site having been at one 
time placed there through human means

(e.g., in a natural structure such as a salt 
dome) where it was held for human use, 
the chemical must be reported under 
section 302 of Title III and 40 CFR 
355.30.

The Agency is also today clarifying 
when a release of an EHS or a CERCLA 
hazardous substance from a subsurface 
location must be reported under Title III 
section 304 and 40 CFR 355.40. A release 
of a reportable quantity (RQ) of an EHS 
or CERCLA hazardous substance from a 
location where it exists in its natural 
state need not be reported. If, however, 
the same substance was placed in the 
subsurface location through man-made 
means or is being removed by human 
intervention, a release of that substance 
(purposefully or accidentally) is subject 
to the reporting requirements of Title III.
3. Treatment of Mixtures in Reporting 
Threshold Calculations

Since the Agency promulgated the 
final rule on sections 311 and 312, 
questions have arisen concerning the 
relationship between thresholds and the 
policy of allowing a facility to report on 
either the hazardous components of a 
mixture or on the mixture as a whole for 
purposes of section 311 and 312 
reporting. In some instances, reporting 
by hazardous components would 
decrease the amount of reporting 
because the components may not be 
present in threshold quantities while the 
amount of the mixture may reach the 
applicable threshold. EPA is proposing 
to add § 370.28(b)(3) to clarify that if 
mixtures at a facility contain EHSs, the 
mixture(s) or the EHS component must 
be reported when the threshold value 
for that EHS is reached. Quantities of 
each EHS must be aggregated to 
determine if the quantity at the facility 
exceeds the reporting threshold. 
Facilities have the option, however, of 
reporting on the component or the 
mixture itself, even if the amount of the 
mixture is below 10,000 pounds. If the 
hazardous chemical involved is not an 
EHS, the facility need not aggregate the 
amounts in mixtures. This will allow 
State and local entities to receive 
necessary information on EHSs, those 
hazardous chemicals that are integral to 
the emergency planning process.

4. Reportable Quantities for Hydrogen 
Chloride and Methacrylonitrile

There is presently a discrepancy 
between Appendices A and B to 40 CFR 
Part 355 (EHS list) and 40 CFR 302.4 
(CERCLA list) with respect to the 
reportable quantities (RQs) for hydrogen 
chloride and hydrochloric acid (both of 
which have CAS #7647-01-0) as well as 
the RQs for methacrylonitrile. The EHS
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list indicates that the RQ for hydrogen 
chloride (gas only) is one pound. The 
CERCLA list sets the RQ for 
hydrochloric acid as 5,000 pounds. 
Because the substances have the same 
CAS number, they should have the same 
RQ of 5,000 pounds. Similarly, the RQ 
for methacrylonitrile on the EHS list is 
one pound and on the CERCLA list is
1.000 pounds. EPA is proposing to 
correct the EHS list to show RQs of
5.000 pounds and 1,000 pounds for 
hydrogen chloride and 
methacrylonitrile, respectively. EPA has 
proposed (54 FR 3388, January 23,1989) 
to designate all EHSs as CERCLA 
hazardous substances and is scheduled 
to propose adjustments to the RQs for 
those substances in the spring of 1989. 
The RQs for hydrogen chloride and 
methacrylonitrile are subject to 
adjustment in that rulemaking.

5. Clarifications of the Reporting Forms
EPA is proposing editorial corrections 

and clarifications to the Tier I and Tier 
II reporting forms and instructions. The 
change to the forms would provide a 
box for a facility to check if the form 
was identical to information provided in 
the previous reporting year and two 
boxes to indicate whether the form 
represents the chemicals present at the 
entire facility or only those present at 
one establishment. This information will 
help LEPCs and SERCs to manage the 
information submitted.
6. The Implementation of Title III by 
Indian Tribes on Indian Lands

Although Title III lacks an explicit 
reference to Indian tribes or to the 
implementation of the Act on Indian 
lands, Congress clearly intended that 
the protections of Title III apply to all 
persons inhabiting Indian lands. This 
intent is demonstrated in the language 
and legislative history of the statute, in 
which members of Congress voiced their 
understanding that Title III would apply 
to all persons in all areas of the nation. 
Section 329 of the Act makes clear that 
Title III applies to the entire geographic 
extent of the nation. In addition, 
congressional proceedings make plain 
Congress’ intent that Title Ill’s 
protections apply to all United States 
citizens living in every community 
within the United States. For example, 
during floor debate in the House of 
Representatives, the Act was described 
as “(ejstablishing a program to ensure 
citizens have access to information 
about chemical substances that are 
being used in their communities.” 132 
Cong. Rec. H9563 (daily ed. Oct. 8,1986) 
(statement of Rep. Dingell). More 
explicit were the statements of one 
legislator that SARA has ‘‘an extensive
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community right-to-know provision that 
guarantees the Federal right-to-know in 
every community * * * , Furthermore, it 
also guarantees that every community in 
this country will have emergency 
response plans that will help them 
should there ever be a toxic emergency.” 
Id. at H9569 (statement of Rep. Wise). 
S ee also  id. at H9593 (statement of Rep. 
Sikorski that Title III would apply to all 
“Americans”). Title III was intended to 
provide needed information on 
hazardous chemicals as well as how to 
respond to a chemical emergency. Thus, 
Title III applies to Indians and on Indian 
lands. This interpretation of the statute 
is furthermore consistent with the 
general presumption that when 
Congress enacts a general statute 
applying to all persons, it intends that 
the Act apply to Indians and their 
property interests.

While clearly meaning to apply to 
persons located on Indian lands, the 
statute designates bodies of State 
officials, namely the Governor- 
appointed State emergency response 
commission (SERC) and the SERC- 
appointed local emergency planning 
committees (LEPCs), as the authorities 
responsible for implementing the Act.2 
Thus under section 303 of Title IB,
LEPCs must prepare comprehensive 
emergency response plans for each local 
emergency planning district. LEPCs, 
SERCs and local fire departments must 
collect and make publicly available 
notifications and reports under sections 
302, 304, 311 and 312. Finally, an entity 
designated by the Governor must 
receive toxic chemical release inventory 
forms under section 313 of the statute. It 
is important to note that while the 
federal government retains an oversight 
role in the administration of the statute 
(e.g., designating the hazardous 
chemicals to be reported, setting 
chemical reporting thresholds, 
determining claims of trade secrecy), the 
law is primarily implemented at the 
State and local level. It is State and 
local authorities who receive 
notifications and reports that inform 
local emergency response planning 
efforts and the public exchange of 
information, and it is the local 
authorities that actually develop the 
contingency plans.

States, however, are generally 
precluded from exercising jurisdiction 
over Indians in Indian country unless 
Congress has clearly expressed an

8 Section 329(9} of SARA Title III defines the term 
“State" to mean “any State of the United States, the 
District of Columbia, the Commonwealth of Puerto 
Rico. Guam, American Samoa, the United States 
Virgin Islands, the Northern Mariana Islands, and 
any other territory or possession over which the 
United States has jurisdiction.”
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intention to permit it. Bryan v. Itasca  
County, 426 U.S. 373, 376 n.2 (1976); 
W ashington v. Environmental 
Protection Agency 752 F.2d 1465,1469-70 
(9th Cir. 1985). This rule is derived from 
the plenary authority of Congress in the 
area of Indian affairs, the Federal trust 
responsibility toward Indian tribes, and 
tribal sovereignty and self-government. 
Washington v. Environmental 
Protection Agency, 752 F.2d at 1470. This 
respect is based upon a recognition that 
Indian tribes retain “ ‘attributes of 
sovereignty over both their members 
and their territory,’ ” which are 
“reflected and encouraged in a number 
of congressional enactments 
demonstrating a firm Federal policy of 
promoting tribal self-sufficiency and 
economic development.” W hite 
Mountain A pache Tribe v Bracker, 448 
U.S. 136,142-44 (1980). The Supreme 
Court has stated that “[a]mbiguities in 
Federal law have been construed 
generously in order to comport with 
these traditional notions of sovereignty 
and with the Federal policy of 
encouraging tribal independence.” Id. 
S ee also California v. Cabazon Band o f 
M ission Indians, 107 S.Ct. 1083,1092 
(1987). The EPA Policy for the 
Administration of Environmental 
Programs on Indian Reservations 
recognizes this sovereignty by 
committing the Agency to working with 
tribes on a “govemment-to-govemment” 
basis for purposes of regulating the 
reservation environment.

Nothing in the language or legislative 
history of Title III would suggest 
Congress intended to subject Indian 
tribes to state regulation on Indian 
lands, especially in an area of such 
extreme importance to the health, safety 
and welfare of the Indian community as 
chemical emergency response planning. 
S ee N ance v. Environmental Protection 
Agency, 645 F.2d 701,714 (9th Cir. 1981). 
In Nance, the United States Court of 
Appeals for the Ninth Circuit upheld 
EPA’s decision that, under the Clean Air 
Act Tribes, not states, should regulate 
air quality on Indian lands, 
notwithstanding that the Act provided 
only for state, and not for tribal, 
regulation of air quality. The court 
rejected the Petitioner’s argument that 
section 107(a) of the Clean Air Act, 
delegating to each State “the primary 
responsibility for assuring air quality 
within the entire geographic area 
comprising such State” prevented EPA 
from authorizing Indian tribes to control 
air quality standards within their Indian 
reservations. The court stated that the 
Clean Air Act did not constitute the 
requisite clear expression of 
Congressional intent to subordinate
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tribes to state decisionmaking on 
reservation air quality. Nance, 645 F.2d 
at 714.

This presumption against State 
jurisdiction over Indians on Indian lands 
constitutes an obstacle not only to 
recognizing States as the relevant Title 
III implementing authority for Indians on 
Indian lands, but as the relevant Title III 
implementing authority on Indian lands 
generally. The requirements of an 
effective Title III program indicate that 
Congress intended that only one 
governing authority implement the 
program within a given area. 
Implementation of Title III by more than 
one governing authority would be 
unwieldy and contrary to the dictates of 
local emergency response planning. For 
example, under section 303 of the Act, 
LEPCs must prepare a plan for their 
emergency planning district that, among 
other things, identifies the facilities 
subject to Title Ill’s planning 
requirements, the routes used for 
transportation of extremely hazardous 
substances, and provisions for 
precautionary evacuation and 
alternative traffic routes. The 
preparation of two emergency response 
plans, one for Indian facilities and one 
for non-Indian facilities would present 
obvious problems. Without knowledge 
of which neighboring non-Indian 
facilities were subject to the Title III 
planning provisions or the routes used to 
transport extremely hazardous 
substances to those facilities, the 
authorities to which the Indian facilities 
would report could not choose 
appropriate evacuation procedures or 
alternative traffic routes in case of an 
emergency. Even in situations where 
Indian and Indian facilities are located 
in separate areas of the reservation, 
implementation of Title IE by two 
governing entities would hinder 
effective planning. Under section 303(e) 
of Title HI, the SERC must review the 
plan prepared by each LEPC “to ensure 
coordination of such plan with 
emergency response plans of other 
emergency planning districts.” Where 
implementation on a given reservation is 
split between two authorities, such 
coordination could not be assured. In 
summary, because Congress envisioned 
effective and comprehensive emergency 
response planning under Title III, it is 
reasonable to interpret the statute to as 
contemplating only one governing 
authority implementing the Act within a 
single geographic area.

On the other hand, Indian Tribes 
generally appear to have sufficient civil 
regulatory authority over Indians and 
non-Indians on Indian lands to fully 
implement the requirements of Title III.

Tribal governing bodies clearly possess 
the powers necessary to carry out Title 
Ill’s authorities with regard to their own 
tribal members. Furthermore, the 
Agency believes that Tribes generally 
possess the requisite authority to 
implement Title III over non-Indians 
located on Indian lands. This is because 
Title III addresses the threat of 
hazardous chemical accidents on Indian 
lands, an issue of fundamental 
importance to the health and welfare of 
the tribe and over which the tribe 
retains inherent power to exercise civil 
authority with regard to the conduct of 
non-Indians on fee lands within its 
reservation. Montana v. United States, 
450 U.S. 544, 566 (1981). It is important to 
keep in mind that Title III is not a 
rigorous regulatory program. Federally 
recognized Indian tribes have the 
requisite authority necessary to 
implement an effective Title III program. 
These are basically the authority to 
receive and disseminate information on 
hazardous chemicals submitted to tribal 
authorities and the authority to plan for 
emergency response measures in the 
case of an accidental release of 
hazardous chemicals.

The nature of effective local 
emergency response planning suggests 
that the tribe is the preferable authority 
to implement the statute on Indian 
lands. Title in requires the development 
of a decentralized infrastructure to 
increase local awareness of the 
hazardous substances present in the 
community and to foster attempts to 
plan, also at the community level, to 
avert the risks posed by those 
hazardous substances. To be consistent 
with these overall purposes, the 
governing authority implementing Title 
III should be that governing body 
responsible for the health, safety and 
welfare of the jurisdiction on a day-to- 
day basis. On Indian lands, that 
responsibility lies with the tribal 
government.

Thus, because the statute does not 
evince a clear intent that States 
implement the Act’s requirements on 
Indian lands, EPA believes that the 
question of who should implement the 
statute is one left to its own sound 
judgment. Therefore, EPA is today 
proposing that Indian tribes be the 
designated implementing authority for 
Title III on all lands within “Indian 
country” as specifically defined below.8

3 In interpreting Title III not to authorize states to 
administer the statute for Indians on Indian lands, it 
is important to note that the Agency is taking no 
position as to whether a state may have 
independent grounds for subjecting Indians on 
Indian lands to State emergency response planning 
laws similar to Title III. Compare Bracker, 448 U.S. 
at 144.

EPA proposes that the tribes be subject 
to the same Title III requirements in 
Indian country as the State governor, 
SERC and LEPC within States generally. 
EPA is thus proposing regulatory 
amendments to the definitions 
contained in 40 CFR § § 350.1, 355.20, 
370.2, 372.3 to clarify that where the 
facility is located within Indian country, 
the state emergency response 
commission and local emergency 
planning committee shall be that entity 
designated by the Chief Executive 
Officer of the Tribe or, where the tribe 
and the State have entered into a 
cooperative agreement, the entity 
designated in the cooperative 
agreement. The regulations have also 
been amended to add a definition of 
“Indian Tribe,” “Chief Executive Officer 
of the Tribe” and “Indian Country.” The 
definition of “Indian Country” is that 
currently found in 18 U.S.C. 1151.
Finally, the language of § 372.30 has 
been amended to clarify that a covered 
facility located in Indian country must 
submit a completed EPA Form R to the 
official designated by the Chief 
Executive Officer of the Tribe, or where 
a cooperative agreement exists, the 
official designated in the cooperative 
agreement.

Under these proposed regulatory 
amendments, the tribe will have the sole 
authority to implement Title III within 
Indian Country, regardless of whether 
the facilities there located are owned or 
operated by Indians or non-Indians. 
Under the Federal statutory definition of 
“Indian Country,” included in today’s 
regulations, lands falling under the 
proposed tribal Title III jurisdiction 
include all lands within the limits of any 
Indian reservation, all dependent Indian 
communities, and all Indian allotments. 
Accordingly, the Chief Executive Officer 
of the Tribe would be responsible for the 
functions of the State Governor under 
section 301 of the Act, which includes 
appointing an emergency response 
commission for the tribe. This tribal 
commission would then be responsible 
for carrying out the duties of the SERC, 
among them being the designation of 
local emergency planning districts and 
the appointment of an emergency 
planning committee for each district. 
This committee would carry out the 
same functions as does an LEPC in the 
local emergency planning districts 
designated by die SERC. Finally, EPA is 
proposing that for facilities located 
within Indian Country the fire 
department run by the tribe be the fire 
department designated under the statute 
for the purposes of receiving section 311 
and 312 reports. Section 313 of Title III 
requires that the State governor
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designate an entity to be responsible for 
managing toxic release inventory data.
In Indian country, this entity would be 
designated by the chief executive officer 
of the applicable Indian tribe.

EPA notes that any tribe may enter 
into a cooperative agreement with the 
State(s) within which its lands are 
located to allow the State to carry out 
the statute. Indian tribes may also enter 
into cooperative agreements with each 
other to achieve a workable Title III 
program. The Agency wishes to 
emphasize that tribes and States may 
tailor any cooperative agreement to 
which they are a party to their particular 
needs. Thus, a tribe might arrange for a 
State to implement some, but not all, of 
Title Ill’s requirements. For example, a 
tribe might not have the current capacity 
to manage toxic chemical release 
inventory data. Further, a State might be 
very interested in managing such data 
from all facilities within its boundaries, 
including facilities located within Indian 
Country. Thus, a tribe and a State might 
enter into a cooperative agreement 
under which the State receives the toxic 
chemical release inventory forms filed 
by facilities under section 313 of the law 
and EPA’s implementing regulations. 
Similarly, a tribe might limit the life of a 
cooperative agreement to one year such 
that it must be renewed annually in 
order for the State to continue 
implementing the various Title HI tasks 
to which it has agreed to implement.

Finally, EPA wishes to emphasize that 
cooperation and open communication 
between the tribal and the State and 
local authorities is crucial to effective 
regional emergency response planning. 
EPA encourages such cooperation and 
communication through voluntary 
efforts by all three entities. To foster 
such efforts and to ensure that the 
public is adequately notified of State/ 
Tribal arrangements that might affect 
reporting obligations, EPA is soliciting 
comment on whether the Agency should 
institute a formal procedural mechanism 
relating to such cooperative efforts 
between Tribes and States. Such a 
mechanism might include notifying the 
public how Title III is being 
implemented on Indian lands and/or 
arranging meetings between States and 
Tribal authorities on regional emergency 
response planning.
V. Regulatory Analyses 
A. Regulatory Im pact A nalysis

Executive Order (E.O.) 12291 requires 
each Federal agency to determine if a 
regulation is a “major” rule as defined 
by the order and to prepare and 
consider a Regulatory Impact Analysis 
(RIA) in connection with every major

rule. Under E .0 .12291, a “major” rule is 
one that is likely to result in (1) an 
annual cost to die economy of $100 
million or more, (2) a major increase in 
costs or prices for consumers, individual 
industries, Federal, State, or local 
governments, or geographical regions, or
(3) significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprises to 
compete in domestic or export markets.

The RIA in support of this proposed 
rulemaking shows that today’s proposed 
regulation is non-major because it 
results in an annual cost to the economy 
of between $58 and $72 million and does 
not impose any of the other adverse 
effects stipulated above. The RIA, 
formally entitled “Regulatory Impact 
Analysis in Support of a Permanent 
Reporting Threshold under sections 311 
and 312 of the Emergency Planning and 
Community Right-to-Know Act,” is 
available for inspection in the docket 
supporting this proposed rulemaking.
The RIA describes the steps used to 
estimate the total number of facilities 
affected by the regulation, the cost of 
the regulation on a per-facility and 
national basis, the estimated benefits of 
the regulation, and any potential 
economic impacts of the regulation. This 
section briefly discusses the findings of 
die RIA.
1. Number of Affected Facilities and 
Covered Chemicals

As discussed above, EPA reviewed 
data on chemical usage and storage 
available from several States and cities. 
The data bases developed by the Los 
Angeles City Fire Department and by 
New Jersey’s Right-to-Know program 
were used in the RIA to estimate the 
number of facilities^ the number of 
chemicals, and the number of pounds of 
chemicals that would be reported under 
the different reporting threshold options 
under consideration by the Agency. The 
data include information on a cross- 
section of facilities representing a large 
number of industries in both the 
manufacturing and non-manufacturing 
sectors, contain the largest number of 
individual observations relative to other 
available data, and are representative of 
a broad list of chemicals similar to those 
subject to the OSHA HCS regulations.

The Agency acknowledges that there 
is a certain degree of imprecision 
associated with extrapolations from 
regional data. For example, facilities in 
the City of Los Angeles may not be 
representative of facilities in other parts 
of the nation. To help compensate for 
this limitation, two separate regional 
data bases were evaluated. The Agency 
extrapolated both data sets on an SIC

code basis. That is, facilities in each SIC 
code were examined separately to 
estimate the number of facilities that 
would likely be reporting at each 
threshold level and the number of 
chemicals likely to be reported. Once 
the analysis was performed on an 
individual SIC code basis, the national 
estimates were derived separately for 
each data base by aggregating the 
individual SIC code estimates. This 
extrapolation methodology, however, 
does assume that facilities in the City of 
Los Angeles and New Jersey in a 
particular SIC code are similar to 
facilities in other parts of the nation in 
that SIC code.

2. Estimated National Cost of the 
Alternative Thresholds

EPA has estimated the potential cost 
of each of the alternative reporting 
thresholds. The methodology follows the 
same general procedures that were used 
in support of the October 15,1987 final 
rule, and uses the same unit cost 
estimates developed under that 
rulemaking. Only two adaptations have 
been made in the analysis. First, SERCs, 
LEPCs, and fire departments are 
assumed already to have taken the steps 
to familiarize themselves with the 
reporting requirements, to have 
established recordkeeping systems, and 
to have developed any required public 
notices about the availability of data. 
Second, facilities currently subject to the 
rule are assumed to have developed the 
necessary recordkeeping and reporting 
systems.

The unit costs for manufacturers are 
assumed to vary by size, reflecting 
generally the larger number of 
hazardous chemicals and the potentially 
more elaborate decision-making process 
in larger establishments. Unit costs for 
non-manufacturers are assumed to be 
the same as those for small 
manufacturers (employment of less than 
20). This assumption reflects the 
preponderance of small facilities in non
manufacturing (about 80 percent of all 
non-manufacturing facilities employ 
fewer than 20 employees), as well as the 
small average number of hazardous 
chemicals located at non-manufacturing 
facilities.

Total costs are estimated in each year, 
using cost estimates expressed in 1987 
dollars (that is, the analysis does not 
include inflation). The costs are 
summarized in two ways. First, the 
present value cost is estimated by 
discounting the costs through Fiscal 
Year (FY) FY 2000 back to F Y 1990, the 
first year of the permanent threshold for 
the manufacturing sector. (The Federal 
fiscal year begins on October 1 of the



Federal Register /  Vol. 54, No. 59 /  W ednesday, M arch 29, 1989 /  Proposed Rules 13003

previous calendar year.) Second, the 
equivalent annual cost is estimated for 
the period F Y 1990 to FY 2000. The 
present value cost represents the 
amount that, if borrowed in FY 1990 at 4 
percent interest after inflation, would be 
sufficient to cover all costs incurred 
through FY 2000. The equivalent annual 
cost is the amount of the uniform 
annuity payment that would be needed 
in each year to repay a loan equal to the 
present value cost, using a rate of return 
of 4 percent. The table below shows the 
total estimated expenditure in each year 
(in 1987 dollars), as well as the present 
value costs and the equivalent annual 
cost for each of the six options.

S ummary of Estimated Total Costs, 
Fiscal Years 1990-2000

[million dollars]

Fiscal year Present
value
costs

Equiva
lent

annual
costs

1990
costs

1991
costs

16-23
13-14
61-62
81-97

113-130
149

67-87
55-74

144-184
186-247
204-335
303

419-505
457-606
706-891
869-1,0«
985-1,32«

1,295

49-60
54-72
83-107

102-128
116-159
153

The ranges of costs presented above 
represent costs attributable to the 
different reporting threshold options; 
they do not include costs of compliance 
with the phase-in thresholds used in the 
first two years of reporting. The 
permanent reporting threshold will be in 
effect for the third reporting year, 
beginning on October 17,1989 for 
manufacturers (for the purposes of the 
analysis assumed to be day one of FY 
1990) and for non-manufacturers on 
September 24,1990 (assumed to be day 
one of FY 1991). Because it is assumed 
that initial compliance with the 
requirements of section 311 will have 
been completed by October 1,1989, only 
ongoing activities under section 311, 
such as submittal of revised or new 
MSDSs, are included in the cost 
calculations. Most of the costs presented 
in the table, therefore, are attributable 
to filing and processing the section 312 
Tier I and Tier II forms.

The largest yearly costs are expected 
to be incurred in FY 1991, when non
manufacturers are required to comply 
with the permanent threshold standards. 
FY 1991 costs, therefore, reflect the on
going costs for facilities in the 
manufacturing sector, plus first-year 
costs of compliance with the permanent 
reporting threshold for non
manufacturing facilities. One anomaly in 
the costs is apparent—costs in the first 
year are higher under Option 1 than

under Option 2, even though Option 1 
represents a less stringent reporting 
requirement The reason for this finding 
is that changing the threshold reporting 
requirement to a less stringent standard 
would require all affected facilities to 
reevaluate chemical usage patterns for 
all currently reported chemicals, 
whereas maintaining the status quo is 
assumed not to require such an 
extensive review.
3. Accidental Releases

EPA has looked at reports of 
accidental releases as indications of 
how well the different options would 
cover serious chemical mishaps. Readily 
available data (derived from the 
National Response Center and other 
sources and captured in EPA’s Acute 
Hazardous Events Data Base) contain 
summaries of 281 releases from fixed 
sites with records of human casualties 
and quantities of substances released. 
Unfortunately, most reports of releases 
do not provide information on quantities 
of the substances on hand at the facility. 
Sometimes all of the substance on hand 
will be released in an accident, but more 
often only a small fraction is released. It 
is known, for example, that for a few 
well-studied serious releases (e.g., 
Bhopal, the Ashland oil spill in western 
Pennsylvania), the amount on hand at 
the facility was many times higher than 
the amount released. EPA used the 
available data to estimate whether a 
particular facility was likely to have 
exceeded the reporting thresholds being 
analyzed for sections 311 and 312. The 
quantity reported in the data base, 
therefore, was multiplied by factors 
ranging from 1.5 to 10 to estimate 
inventories at these facilities.

EPA estimates, based on the 281 
events in the Acute Hazardous Events 
Data Base, and adjusting the quantities 
to reflect likely inventory amounts, that 
at Option 2, facilities and chemicals 
subject to reporting would account for 
65 to 69 percent of these serious 
releases. The higher threshold at Option 
1 would lower this coverage to 59 to 63 
percent. The lower thresholds of 
Options 3,4, and 5 would have 
approximately equal coverage of 75 to 
83 percent of these serious events. At 
Options 6 (zero threshold), 100 percent 
of events would be covered. The 
proportion of injuries at facilities likely 
to be covered under Options 1 through 5 
is greater than the proportion of events 
covered—74 to 77 percent for Option 2, 
64 to 71 percent for Option 1, and 88 to 
92 percent for Options 3, 4, and 5.

This analysis, “Application of Acute 
Hazardous Events Data Base to 311/312 
Threshold Options,” is available for 
inspection in the public docket

B. Regulatory F lexibility  Act
1. Purpose

Under the Regulatory Flexibility Act, 
whenever an agency issues a proposed 
or final rule, it must prepare and make 
available a Regulatory Flexibility 
Analysis that describes the impact of 
the rule on small entities (i.e., small 
businesses, small organizations, and 
small government jurisdictions), unless 
the agency’s administrator certifies that 
the rule will not have a significant 
impact on a substantial number of small 
entities. Chapter 5 of the RIA supporting 
this proposed rule addresses the impact 
of this ride on small businesses. Based 
on this analysis, EPA has concluded 
that, while die rule affects a substantial 
number of small entities, the impact on 
each is not significant.

2. Methodology and Results

To examine the impacts on small 
businesses, EPA compared average 
costs for small facilities (defined to be 
those with 1 to 19 employees) to average 
and median sales for those facilities, by 
two-digit SIC codes. There are 
approximately 183,000 small businesses 
that would be affected by the proposed 
rule, representing less than five percent 
of the total number of small businesses 
in affected SIC codes in the U.S.

In order to assess the impacts on 
small businesses, several guidelines 
were used. The primary criterion, 
however, is the ratio of annual before
tax costs to average and median sales. 
Under Option 2, the selected option, 
first-year and annualized costs that 
would be incurred by very small 
facilities (1.9 employees) are estimated 
to be $97 and $125, respectively. As a 
percentage of median sales, the cost to 
sales ratio (expressed as a percentage) 
for these small facilities under Option 2 
ranges from 0.01 percent to 0.33 percent. 
This is well within EPA’s guidelines that 
costs remain below five percent of sales 
in order to avoid significant impacts.

3. Certification

On the basis of the analysis contained 
in the RIA with respect to the impact of 
this rule on small entities, I hereby 
certify that this rule will not have a 
significant impact on a substantial 
number of small entities. This rule, 
therefore, does not require a Regulatory 
Flexibility Analysis.

C. Paperw ork Reduction Act
The Office of Management and Budget 

(OMB) has approved the information 
collection requirements in this proposed 
rule under the provisions of the 
Paperwork Reduction Act, 44 U.S.C.
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3501 et seq., and assigned OMB control 
number 2050-0072.

The public reporting burden for this 
collection of information is estimated at 
about 29 hours per response, including 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information.

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden to: 
Chief, Information Policy Branch, PM- 
223, U.S. EPA, 401 M Street SW., 
Washington, DC 20460; and to the Office 
of Information and Regulatory Affairs, 
OMB, Washington, DC 20503, marked 
"Attention: Desk Officer for EPA." The 
final rule will respond to any OMB or 
public comments on the information 
collection requirements contained in this 
proposal.

List of Subjects

40 CFR Part 350

Chemicals, Hazardous substances, 
Extremely hazardous substances, Toxic 
chemicals, Community right-to-know, 
Superfund Amendments and 
Reauthorization Act, Trade secrets, 
Trade secrecy claims, Intergovernmental 
relations.

40 CFR Part 355
Chemicals, Hazardous substances, 

Extremely hazardous substances, 
Community right-to-know, Chemical 
accident prevention, Chemical 
emergency preparedness, Threshold 
planning quantity, Reportable quantity, 
Community emergency response plan, 
Contingency planning, Reporting and 
recordkeeping requirements.

40 CFR Part 370
Chemicals, Hazardous substances, 

Extremely hazardous substances, 
Intergovernmental relations, Community 
right-to-know, Superfund Amendments 
and Reauthorization Act, Chemical 
accident prevention, Chemical 
emergency preparedness, Community 
emergency response plan, Contingency 
planning, Reporting and recordkeeping 
requirements.

40 CFR Part 372
Environmental protection, 

Recordkeeping, reporting, and 
certification requirements, Toxic 
chemicals.

Dated: March 22,1989.
William K. Reilly,
Administrator.

For the reasons set out in the

Preamble, Parts 350, 355, and 370 of 
Subtitle J of Title 40 of the Code of 
Federal Regulations is proposed to be 
amended as follows:

PART 350—TRADE SECRECY CLAIMS 
FOR EMERGENCY PLANNING AND 
COMMUNITY RIGHT-TO-KNOW 
INFORMATION AND TRADE SECRET  
DISCLOSURE TO HEALTH 
PROFESSIONALS

1. The authority citation for Part 350 
continues to read as follows:

Authority: 42 U.S.C. 11042,11043, and 
11048.

2. Section 350.1 is amended by adding 
the following definitions:

§ 350.1 Definitions.
*  *  *  *  *

"Chief Executive Officer of the tribe” 
means the person who is recognized by 
the Bureau of Indian Affairs as the chief 
administrative officer of the tribe.
*  it *  *  *

“Commission” means the emergency 
response commission for the State in 
which the facility is located except 
where the facility is located in Indian 
Country, in which case, "commission” 
means the emergency response 
commission for the tribe under whose 
jurisdiction the facility is located. In the 
absence of an emergency response 
commission, the Governor and the chief 
executive officer, respectively, shall be 
the commission. Where there is a 
cooperative agreement between a State 
and a Tribe, the commission shall be the 
entity identified in the agreement.
it it it it it

"Facility” means all buildings, 
equipment, structure, and other 
stationary items that are located on a 
single site or on contiguous or adjacent 
sites and which are owned or operated 
by the same person (or by any person 
which controls, is controlled by, or 
under common control with, such 
person). "Facility” shall include man
made structures as well as all natural 
structures in which chemicals are 
purposefully placed or removed through 
human means such that it functions as a 
containment structure for human use. A 
facility may contain more than one 
establishment. For purposes of 
emergency release notification, the term 
includes motor vehicles, rolling stock, 
and aircraft.
* * * * *

"Indian Country” means "Indian 
country” as defined in 18 U.S.C. 1151. 
That section defines Indian country as:

(a) All land within the limits of any 
Indian reservation under the jurisdiction 
of the United States government,

notwithstanding the issuance of any 
patent, and including rights-of-way 
running through the reservation;

(b) All dependent Indian communities 
within the borders of the United States 
whether within the original or 
subsequently acquired territory thereof, 
and whether within or without the limits 
of a State; and

(c) All Indian allotments, the Indian 
titles to which have been extinguished, 
including rights-of-way running through 
the same.
* * * * *

“Indian tribe” means those tribes 
federally recognized by the Secretary of 
the Interior.
* * * * *

"Local emergency planning 
committee” or “committee” means the 
local emergency planning committee 
appointed by the emergency response 
commission.
* * * * *

“State” means any State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the United States 
Virgin Islands, the Northern Mariana 
Islands, and any other territory or 
possession over which the United States 
has jurisdiction and Indian Country.
* * * * *

PART 355—EMERGENCY PLANNING 
AND NOTIFICATION

3. The authority citation for Part 355 
continues to read as follows:

Authority: 42 U.S.C. 11002,11003,11004, 
11025,11028,11029. *

4. Section 355.20 is amended by 
revising the definitions of “commission” 
and "facility” and by adding the 
definitions, “Chief Executive Officer of 
the tribe,” “committee,”
“Establishment,” “Indian Country,” 
"Indian tribe,” and “state” to read as 
follows:

§ 355.20 Definitions.
* * * * *

“Chief Executive Officer of the tribe” 
means the person who is recognized by 
the Bureau of Indian Affairs as the chief 
administrative officer of the tribe.

“Commission” means the emergency 
response commission for the State in 
which the facility is located except 
where the facility is located in Indian 
Country, in which case, "commission” 
means the emergency response 
commission for the tribe under whose 
jurisdiction the facility is located. In 
absence of an emergency response 
commission, the Governor and the chief 
executive officer, respectively, shall be 
the commission. Where there is a
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cooperative agreement between a State 
and a Tribe, the commission shall be the 
entity identified in the agreement.

‘‘Committee" or ‘‘Local emergency 
planning committee" means the local 
emergency planning committee 
appointed by the emergency response 
commission.

; V- - v- - - ■ - IÈIÉ* * * * *
“Establishment" means an economic 

unit, generally at a single physical 
location, where business is conducted or 
where services or industrial operations 
are performed.
* * * * *

"Facility” means all buildings, 
equipment, structure, and other 
stationary items that are located on a 
single site or on contiguous or adjacent 
sites and which are owned or operated 
by the same person (or by any person 
which controls, is controlled by, or 
under common control with, such 
person). “Facility” shall include man
made structures as well as all natural 
structures in which chemicals are 
purposefully placed or removed through 
human means such that it functions as a 
containment structure for human use. A 
facility may contain more than one 
establishment. For purposes of 
emergency release notification, the term 
includes motor vehicles, rolling stock, 
and aircraft.
* * * * *

“Indian Country” means "Indian 
country" as defined in 18 U.S.C. 1151. 
That section defines Indian country as:

(a) All land within the limits of any 
Indian reservation under the jurisdiction 
of the United States government, 
notwithstanding the issuance of any 
patent, and including rights-of-way 
running through the reservation;

(b) All dependent Indian communities 
within the borders of the United States 
whether within the original or 
subsequently acquired territory thereof, 
and whether within or without the limits 
of a State; and

(c) All Indian allotments, the Indian 
titles to which have been extinguished, 
including rights-of-way running through 
the same.

“Indian tribe” means those tribes 
federally recognized by the Secretary of 
the Interior.

5. Section 355.30 is amended by 
adding a new paragraph (f) to read as 
follows:

§ 355.30 Emergency planning. 
* * * * *

(f) Emergency planning notification by 
certain owners or establishments on 
leased property.

(1) If two or more persons, who do not 
have any common corporate or business 
interest (including common ownership 
or control), operate separate 
establishments within a single facility, 
each such person shall treat the 
establishment it operates as a facility 
for purposes of this section. The 
determinations in paragraph (a) of this 
section shall be made for those 
establishments. If any such owner or 
operator determines that there is present 
at his establishment an amount of any 
extremely hazardous substance equal to 
or in excess of its threshold planning 
quantity, or designated, after public 
notice and opportunity for comment, by 
the Commission or the Governor for the 
State in which the establishment is 
located, the operator shall make 
notification in accordance with 
paragraphs (b), (c), and (d) of this 
section for the establishment. For the 
purposes of this paragraph, a common 
corporate or business interest includes 
ownership, partnership, joint ventures, 
ownership of a controlling interest in 
one person by another, or ownership of 
a controlling interest in both persons by 
a third person.

(2) Persons operating separate 
establishments within a single facility 
owned or operated by a single parent 
company or having a common business 
interest may submit separate emergency 
notifications provided the determination 
on that emergency planning notification 
shall be made based on the chemicals 
present at the facility as a whole (all 
establishments combined.)

6. Section 355.40 is amended by 
redesignating paragraph (b)(4)(ii) as 
paragraph (c)(1) and revising it and by 
adding new paragraphs (c) (2) and (3) to 
read as follows:

§ 355.40 Emergency release notification.
* * * * *

(c) Special notice requirements. (1) An

owner or operator of a facility from 
which there is a transportation-related 
release may meet the requirements of 
this section by providing the information 
indicated in paragraph (b)(2) of this 
section to the 911 operator, or in 
absence of a 911 emergency telephone 
number, to the operator. For the 
purposes of this paragraph, a 
“transportation-related release” means 
a release during transportation if the 
stored substance is moving under active 
shipping papers and has not reached the 
ultimate consignee.

(2) If two or more persons, who do not 
have any common corporate or business 
interest (including common ownership 
or control), operate separate 
establishments within a single facility, 
each such person shall treat the 
establishment it operates as a facility 
for purposes of this section. The 
determinations in paragraph (a) of this 
section shall be made for those 
establishments as if they were facilities. 
If any such owner or operator 
determines that his establishment 
produces, uses, or stores hazardous 
chemicals and has released a reportable 
quantity of any extremely hazardous 
substance or CERCLA hazardous 
substance the operator shall make 
notification in accordance with 
paragraph (b) of this section for the 
establishment. For the purposes of this 
paragraph, a common corporate or 
business interest includes ownership, 
partnership, joint ventures, ownership of 
a controlling interest in one person by 
another, or ownership of a controlling 
interest in both persons by a third 
person.

(3) Persons operating separate 
establishments within a single facility 
owned or operated by a single parent 
company or having a common business 
interest may submit separate emergency 
release notifications provided the 
determination on that emergency 
release notification shall be made based 
on the chemicals released at the facility 
as a whole (all establishments 
combined.)

7. Appendix A to Part 355 is amended 
by revising the Reportable Quantity 
listed for Hydrogen Chloride and 
Methacrylonitrile to read as follows:

“State” means any State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the United States 
Virgin Islands, the Northern Mariana 
Islands, and any other territory or 
possession over which the United States 
has jurisdiction and Indian Country. 
* * * * *

Appendix A—List of Extremely Hazardous Substances and Their ThresholdPlanning
Quantities

[A lphabetical O rder]

Reportable
quantity

(pounds)

7 6 4 7 -0 1 -0  H ydrogen Ch loride (G as O n ly)........ ............................................. * * » 5,000 * * *
1 26-96-7  M ethacrylonitrile............._................................................................ * * * 1,000 * * •
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Appendix B—List of Extremely Hazardous Substances and Their ThresholdPlanning
Quantities

[ C A S  N um ber O rder]

Reportable
quantity
(pounds)

2 6 -9 6 -7  M ethacrylonitrile....... ...................
7 6 4 7 -0 1 -0  Hydrogen C h loride (G as Only)

PART 370—HAZARDOUS CHEMICAL 
REPORTING: COMMUNITY RIGHT-TO- 
KNOW

9. The authority citation for Part 370 
continues to read as follows:

Authority: 42 U.S.C 11011,11012,11024, 
11025,11028,11029.

10. Section 370.2 is amended by 
revising the definitions of “facility,” 
“commission,” “committee”, and “State” 
and by adding the definitions, “chief 
Executive Officer of the tribe,” 
“Establishment,” “Indian Country,” and 
“Indian tribe” to read as follows:

§ 370.2 Definitions.
“Chief Executive Officer of the tribe” 

means the person who is recognized by 
the Bureau of Indian Affairs as the chief 
administrative officer of the tribe.

“Commission” means the emergency 
response commission for the State in 
which the facility is located except 
where the facility is located in Indian 
Country, in which case, “commission” 
means the emergency response 
commission for the tribe under whose 
jurisdiction the facility is located. In 
absence of an emergency response 
commission, the Governor and the chief 
executive officer, respectively, shall be 
the commission. Where there is a 
cooperative agreement between a State 
and a Tribe, the commission shall be the 
entity identified in the agreement.

"Committee” or “local emergency 
planning committee” means the local 
emergency planning committee 
appointed by the emergency response 
commission.
* ★  * * ★

“Establishment” means an economic 
unit, generally at a single physical 
location, where business is conducted or 
where services or industrial operations 
are performed.
•* *  *  *

"Facility” means all buildings, 
equipment, structure, and other 
stationary items that are located on a 
single site or on contiguous or adjacent 
sites and which are owned or operated 
by the same person (or by any person

*  * *  1,000
* * * 5,000

which controls, is controlled by, or 
under common control with, such 
person). “Facility” shall include man
made structures as well as all natural 
structures in which chemicals are 
purposefully placed or removed through 
human means such that it functions as a 
containment structure for human use. A 
facility may contain more than one 
establishment. For purposes of 
emergency release notification, the term 
includes motor vehicles, rolling stock, 
and aircraft.
*  *  *  *  *

“Indian Country” means “Indian 
country” as defined in 18 U.S.C. 1151. 
That section defines Indian country as:

(a) All land within the limits of any 
Indian reservation under the jurisdiction 
of the United States government, 
notwithstanding the issuance of any 
patent, and including rights-of-way 
running through the reservation;

(b) All dependent Indian communities 
within the borders of the United States 
whether within the original or 
subsequently acquired territory thereof, 
and whether within or without the limits 
of a State; and

(c) All Indian allotments, the Indian 
titles to which have been extinguished, 
including rights-of-way running through 
the same.

"Indian tribe” means those tribes 
federally recognized by the Secretary of 
the Interior.
*  *  *  *  *

“State” means any State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the United States 
Virgin Islands, the Northern Mariana 
Islands, and any other territory or 
possession over which the United States 
has jurisdiction and Indian Country.
*  *  *  *  *

11. Section 370.20 is revised to read as 
follows:

§370.20 Applicability.
(a) General. The requirements of this 

subpart apply to any facility that is 
required to prepare or have available a 
material safety data sheet (MSDS) for a

1989 /  Proposed Rules

hazardous chemical under the 
Occupational Safety and Health Act of 
1970 and regulations promulgated under 
that Act.

(b) Minimum threshold levels. Except 
as provided in paragraph (b)(3) of this 
section, the minimum threshold level for 
reporting under this subpart shall be as 
specified in paragraphs (b)(1) and (b)(2) 
of this section.

(1) The owner or operator of a facility 
subject to this subpart shall submit an 
MSDS on or before October 17,1987 (or 
within three months after the facility 
first becomes subject to this subpart), 
for all hazardous chemicals present at 
the facility in amounts equal to or 
greater than 10,000 pounds and for all 
extremely hazardous substances present 
at the facility in an amount greater than 
or equal to 500 pounds (approximately
55 gallons) or the TPQ, whichever is 
less.

(2) The owner or operator of a facility 
subject to this subpart shall submit the 
Tier I form on or before March 1,1988 
(or March 1 of the first year after the 
facility first becomes subject to this 
subpart), and annually thereafter, 
covering all hazardous chemicals 
present at a facility during the preceding 
Calendar year in amounts equal to or 
greater than 10,000 pounds and 
extremely hazardous substances present 
at the facility in an amount greater than 
or equal to 500 pounds (approximately 
55 gallons) or the TPQ, whichever is 
less.

(3) The minimum threshold for 
reporting in response to requests for 
submission of an MSDS or a Tier II form 
under §§ 370.21(d) and 270.25(c) of this 
part shall be zero.

12. Section 370.21 is amended by 
adding a new paragraph (e) to read as 
follows:

§ 370.21 MSDS reporting.
* * # * * ■'

(e) Reporting by establishments. (1) If 
two or more persons, who do not have 
any common corporate or business 
interest (including common ownership 
or control), operate separate 
establishments within a single facility, 
each such person shall treat the 
establishment it operates as a facility 
for purposes of this section. 
Determinations of applicability under 
§ 370.20 shall be made for those 
establishments as if they were facilities. 
An owner or operator of an 
establishment subject to this subpart 
under such a determination shall comply 
with all applicable paragraphs of this 
section. For the purposes of this 
paragraph, a common corporate or
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business interest includes ownership, 
partnership, joint ventures, ownership of 
a controlling interest in one person by 
another, or ownership of a controlling 
interest in both persons by a third 
person.

(2) Persons operating separate 
establishments owned or operated by a 
single parent company or having a 
common business interest may submit 
separate MSDS or lists under this 
section provided the determination that 
the MSDSs or lists must be submitted is 
based upon the total amount of 
hazardous chemicals at the facility as a 
whole (all establishments combined).

13. Section 370.25 is amended by 
adding a new paragraph (e) to read as 
follows:
§ 370.25 Inventory reporting.
* * > * *

(e) Reporting by establishments. (1) If 
two or more persons, who do not have 
any common corporate or business 
interest (including common ownership 
or control), operate separate 
establishments within a single facility, 
each such person shall treat the 
establishment it operates as a facility

for purposes of this section. 
Determinations of applicability under 
§ 370.20 shall be made for those 
establishments as if they were facilities. 
An owner or operator of an 
establishment subject to this subpart 
under such a determination shall comply 
with all applicable paragraphs of this 
section. For the purposes of this 
paragraph, a common corporate or 
business interest includes ownership, 
partnership, joint ventures, ownership of 
a controlling interest in one person by 
another, or ownership of a controlling 
interest in both persons by a third 
person.

(2) Persons operating separate 
establishments owned or operated by a 
single parent company or having a 
common business interest may submit 
separate inventory reports under this 
section provided the determination that 
the inventory reports must be submitted 
is based upon the total amount of 
hazardous chemicals at the facility as a 
whole (all establishments combined).

14. Section 370.28 is amended by 
adding a new paragraph (b)(3) to read as 
follows:

§370.28 Mixtures.
* * ★  * * '

(b) * * *
(3) If extremely hazardous substances 

are hazardous components of a mixture, 
the quantity of the extremely hazardous 
substance in each mixture shall be 
aggregated to determine if the threshold 
value has been reached for the facility. 
Reporting may be accomplished by 
reporting on the component or the 
mixture even if the amount of the 
mixture(s) is below the reporting 
threshold.

15. Section 370.40 is revised to read as 
follows:

§ 370.40 Tier I emergency and hazardous 
chemical inventory form.

(a) The form set out in paragraph (b) 
of this section shall be completed and 
submitted as required in § 370.25(a) of 
this part. In lieu of the form set out in 
paragraph (b) of this section, the facility 
owner or operator may submit a State or 
local form that contains identical 
content.

(b) Tier I Emergency and Hazardous 
ChemicalTnventory Form.
BILLING CODE 6560-50-M
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Page of pages

EMERGENCY AND HAZARDOUSTier One chem,cal inventory
Aggregate Information by Hazard Type

Important: R ead  instructions b e fo re  completing form

Form Approved OMB No. 2050-0072
F O R

O FFIC IA L
USE

O N L Y O at*  Received

Reporting Period From  January 1 to Decem ber 31, 10 _

Facility Identification
N am e  

Street A d d re s s .

C ity S ta le Zip.

* □  entire facility

Dun & Brad  
Number

establishm ent within a  facility

n-r m -nr
Owner/Operator

Name __
M ail Address _ _  

Phone _L

Em ergency Contacte

N am e __

T itle  __

Phone

24 Hour Phone _ i

N am e _ _

Title  ___

Phone JL  
24 Hour Phone _ L

□ C heck If form  Is identical to form  submitted last year.

Average Number
_ Max Daily of Days

Hazard Type Amount* Amount* On-Site
□ C heck if site plan is attached

General Location

Fire

Sudden Release of Pressure

Reactivity | | | I I I I I I I

co r m

Delayed
(Chronic)

Certification (Read and sign after completing all sections)
I certify under penalty of law that I have personally examined and am  fam iliar with 
the information submitted in th is and all attached docum ents, and that based on my  
inquiry of those individuals responsible for obtaining the information, I believe that 
the submitted information is true, accurate  and com plete.

N am e and official title of owner/operator O R  owner /operator' s authorized representative

Signature D ate signed

* Reporting Ranges
Range Weight Range in Pounds
Code From ... T o ...

01 0 99
02 100 999
03 1000 9,999
04 10.000 99.999
05 100.000 999.999
06 1,000.000 9,999.999
07 10,000,000 49.999.999
08 50.000.000 99.999.999
09 100,000.000 499.999.999
10 500.000.000 999,999.999
11 1 billion higher than 1 billion
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TER ONE INSTRUCTIONS

GENERAL INFORMATION

S u b m is s io n  of th is  fo rm  is re q u ire d  b y  T it le  III o f th e  S u p e rfu n d  A m e n d m e n ts  a n d  R e a u th o riza tio n  A c t  of 
1986, S e c t io n  312, P u b lic  Law  99-499.

The purpose of this form  is to provide State and iocai 
officials and d ie  public with Information on the general 
types and locations of hazardous chem icals present at 
your facility during the past year.

Y O U  M U S T  P R O V I D E  A L L  I N F O R M A T I O N  
R E Q U E S T E D  O N  TH IS  F O R M .

You may substitute the Tier Two form for this Tier 
O ne form . (The Tier Two form provides detailed 
information and must be submitted in response to 
a specific request from  State or local officials.)

Public reporting burden for this collection of 
Information Is estim ated to average 29 hours, 
including time for reviewing instructions. searching  
existing data sources, gathering and maintaining 
data needed, and completing and reviewing the 
collection o f  information. Send com m ents  
regarding the burden estim ates or any other aspects  
of this collection of information, including 
suggestions for reducing this burden, to Chief. 
Information Policy Branch. PM -223. U .S . 
Environmental Protection Agency. 401 M S t.. S .W .,  
W ashington, D .C .  .20460; and to the O ffice of 
Information and Regulatory Affairs. O ffice  of 
M anagem ent and Budget. Washington. D .C .  20503.

W H O  M U S T  S U B M IT  TH IS  F O R M  
Section 312 of Title III requires that the owner or opera
tor of a facility submit this form  if, under regulations im
plementing the Occupational Safety and Health A ct of 
1970. the owner or operator is required to prepare or 
have available Material Safety Data Sheets (MSDS) for 
hazardous chem icals present at the facility. M SD S re
quirements are specified in the Occupational Safety and 
Health Administration (O SH A) Hazard Communication  
Standard, found Jo Title 29 of the C ode of Federal Regu
lations at §1910.1200.

W H A T  C H E M I C A L S  A R E  I N C L U D E D  
You must report the information required on this form for 
every hazardous chem ical for which you are required to 
prepare or have available an  M SD S under the Hazard  
Com munication Standard.

W H A T  C H E M I C A L S  A R E  E X C L U D E D  
Section 311(e) of Title ill excludes the following sub
stances:

(I) Any food, food additive, color additive, drug, or 
cosm etic regulated by the Food and Drug Admini
stration;

(II) Any substance present as a  solid in any manu
factured Item to the extent exposure to the sub
stance does not o ccu r under normal conditions of 
use;

(iii) Any substance to the extent it Is used for per
sonal, family, or household purposes, or Is present in 
the sam e form  and concentration as a product pack
aged for distribution and use by the general public;

(iv) Any substance to the extent It Is used In a re
search  laboratory or a hospital or other medical facu
lty under the direct supervision of a technically quali
fied individual;

(v) Any substance to the extent It is used in routine 
agricultural operations or is a fertiflzer held for sale 
by a retailer to  the ultimate custom er.

O S H A  regulations. Section 1910.1200(b). provide addi
tional exemptions that affect reporting under this rule.

R E P O R T IN G  T H R E S H O L D S
Minimum thresholds have been established for Tier One/ 
Tier Two reporting under Title III. Section 312. These  
thresholds are as follows:

For Extrem ely Hazardous Substances (EHSs) desig
nated under section 302 of S A R A , the reporting thresh
old is 500 pounds or the threshold planning quantity 
(TP Q ), whichever Is lower;

For alt other hazardous chem icals for which facilities are 
required to have or prepare an M SD S. the minimum re
porting threshold is 10,000 pounds.

You need to report hazardous chem icals that were pre
sent at your facility at any time during the previous cal
endar year at levels that equal or exceed  these thresh
olds.

W H E N  T O  S U B M I T  TH IS  F O R M  
Beginning M arch 1, for manufacturing facilities, and 
M arch 1. 1989 for non-m anufacturing facilities, owners 
or operators that have hazardous chem icals on hand in 
quantities equal to or greater than set threshold levels 
must submit either Tier O ne or Tier Two Form s.

W H E R E  T O  S U B M I T  TH IS  F O R M  
Send one com pleted Inventory form  to each of the fol
lowing organizations:

1. Your State em ergency planning com mission

2. Your local em ergency planning com m ittee

3. The fire department with Jurisdiction over your 
facility.

P E N A L T I E S
Any owner or operator of a faciHty who fails to submit or 
supplies false T ier O ne information shall be liable to the 
United States for a civil penalty of up to $25,000 for each  
such violation. E a ch  day a  violation continues shall con
stitute a separate violation. In addition, any citizen may 
com m ence a civil action on his or her own behalf against 
any owner or operator who fails to submit T ier O ne Infor
mation.

1
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INSTRUCTIONS

Please read these instructions carefullyPrint or type all responses.

You may use the Tier Tw o form  as a worksheet for 
completing Tier One. Filling in the Tier Two 
chem ical information section should help you 
assem ble your Tier O ne responses.

If your responses require m ore than one p a g e . fill in the 
page number at the top of the form .

R E P O R T IN G  P E R IO D
Enter the appropriate calendar year, beginning January 1 
and ending D ecem ber 31.

F A C IL IT Y  ID E N T IFIC A TIO N
Enter the com plete nam e of your facility (and com pany  
identifier where appropriate).

Enter the full street address or state road. If a street 
address is not available, enter other appropriate identifi
ers that describe the physical location of your facility 
(e .g ., longitude and latitude). Include city, state , and 
zip code.

You must indicate whether your report is for the facility 
as a whole or for an establishment(s) within the facility. 
Check box A  if the report contains information about a 
chem ical for an entire facility (including Industrial park 
establishments which are reporting as an entire facility). 
Check box B if the report contains Information about a  
chem ical but only for a particular establishment, or lim
ited group of establishments, within a  facility which have 
som e form  of com m on business interest or are owned or 
operated by the sam e parent com pany.

Under section 370.25 of the reporting rule, you may 
choose to submit a separate Tier I or Tier II form  for 
each  facility. This allows you the option of reporting 
separately on the activities involving a hazardous chem i
cal at each  establishment, or group of establishments 
(e .g ., only part of a  covered facility), rather than sub
mitting a single Tier l/ll for that chem ical for the entire 
facility. You m ay do this provided that the total quantity 
of the hazardous chem ical from  the entire covered facil
ity is used as the reference point In determining the re
porting threshold.

Enter the primary Standard Industrial Classification (SIC) 
code and the Dun & Bradstreet number for your facility. 
The financial officer of your facility should be able to pro
vide the Dun & Bradstreet number. If your firm does not 
have this information, contact the state or regional office 
of Dun & Bradstreet to obtain your facility number or 
have one assigned.

O W N E R / O P E R A T O R
Enter the ow ner’ s or operator's  full nam e, mailing ad
dress. and phone number.

E M E R G E N C Y  C O N T A C T
Enter the nam e, title, and work phone number of at least 
one local person or office that can act as a referral If 
em ergency responders need assistance in responding to 
a chem ical accident at the facility.

Provide an em ergency phone number where such em er
gency information will be available 24 hours a day. every 
day. This requirement is m andatory. The facility must

make som e arrangem ent to ensure that a 24 hour con
tact is available.

P H Y S I C A L  A N D  H E A L T H  H A Z A R D S  
D e s c r ip t io n s , A m o u n ts ,  a n d  L o c a t io n s  
This section requires aggregate Information on chem i
cals by hazard categories as defined in 40 C F R  370.2. 
The. two health hazard categories and three physical haz
ard categories are a consolidation of the 23 hazard cate
gories defined in the O S H A  Hazard Com munication Stan
dard. 29 C F R  1910.1200. For each  hazard type, indi
cate  the total amounts and general locations of all appli
cable chem icals present at your facility during the past 
year.

H a za rd  C a te g o ry  C o m p a r is o n  
F o r  R e p o rtin g  U n d e r  S e c t io n s  311 a n d  312

E P A 's
Hazard Categories

O S H A 's
Hazard Categories

Fire Hazard Flam m able  
Com bustion Liquid 
Pyrophoric 
Oxidizer

Sudden Release of 
Pressure

Explosive 
C o m pressed  G as

Reactive Unstable Reactive 
Organic Peroxide 
W ater Reactive

Immediate (Acute) 
Health Hazards

Highly Toxic
Toxic
Irritant
Sensitizer
Corrosive

O ther hazardous 
chem icals with an 
adverse effect with 
short term  exposure

Delayed (Chronic) 
Health Hazard

Carcinogens

O ther hazardous 
chem icals with an 
adverse effect with 
long term  exposure

e  What units should I use?

Calculate all amounts as weight in pounds. To  
convert gas or liquid volume to weight In 
pounds, multiply by an appropriate density fa c
tor.

e  What about mixtures?

If a chem ical is part of a mixture, you have the 
option of reporting either the weight of the en
tire mixture or only the portion of the mixture 
that is a particular hazardous chem ical (e .g .. if 
a hazardous solution weighs 100 lbs. but is 
com posed of only 5% of a particular hazardous 
chem ical, you can  Indicate either 100 lbs. of the 
mixture or 5 lbs. of the chem ical).

2
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INSTRUCTIONS

Please read these instructions carefully. Print or type all responses.

Select the option consistent with your Section  
311 reporting o f the chem ical on the M SD S or 
list of M SD S chem icals.

• W here do I count a chem ical that is a  f r e  re a c 
tivity physical hazard and an immediate (acute) 
health hazard?

A d d  the chem ica l's  weight to your totals for aH 
three hazard categories and include its location 
hi all three categories. Many chem icals fall Into 
m ore than one hazard category, which results 
In double-counting

M A X I M U M  A M O U N T
The amounts of chem icals you have on hand may vary 
throughout the year. The peak weights —  greatest 
single-day weights during the year —  are added together 
In this column to determine the maximum weight for each  
hazard type. Since the peaks for different chem icals  
often o ccur on different days, this maximum amount will 
seem  artificially high.

To  com plete this and the following sections, you may  
choose to use the Tier Two form  as a worksheet.

To  determine the Maximum A m ount:

1. List all of your hazardous chem icals individually.

2. For each ch em ica l...

a. Indicate ail physical and health hazards that 
the chem ical presents. Include ail chem icals, 
even If they are present for only a short pe
riod of tim e during the year.

b. Estim ate the maximum weight In pounds that 
was present at your facility on any single 
day of the reporting period.

3. Fo r each  hazard type —  beginning with Fire and re
peating for all physical and health hazard ty p e s ...

a . A dd  the maximum weights of all chem icals 
you Indicated as the particular hazard type.

b. Look at the Reporting Ranges at the bottom  
of the Tier O ne form . Find the appropriate 
range value code.

c .  Enter this range value as the Maximum  
A m ount.

E X A M P L E :

You are using the Tier Two form  as a 
$  worksheet and have listed raw weights In pounds 

for each  of your hazardous chem icals. You 
ss have marked an X In the Immediate (acute) i f  hazard column for phenol and sulfuric acid.

The maximum amount raw weight you listed 
i were 10.000 lbs. and 500 lbs. respectively. You 
f  add these together to reach  a total of 10.500 lbs.
;f  Then you look at the Reporting Range at the 
f  bottom  of your Tier O ne form  and find that the 
f  value of 03 corresponds to 10.500 lbs. Enter 

03 as your Maximum Am ount for I remediate 
if: (acute) hazards materials.

You also marked an X in the Fire hazard box 
for phenol. When you calculate your 
Maximum Am ount totals for fire hazards, 

if add the 10.000 lb. weight again.

3

A V E R A G E  D A IL Y  A M O U N T
This colum n should represent the average daily amount 
of chem icals of each hazard type that were present at 
your facility at any point during the year.

To  determine this amount:

1. List aH of your hazardous chem icals individually 
(sam e as for Maximum A m o un t).

2. F o r  each  ch em ica l. ..

a . Indicate aU physical and health hazards that 
the chem ical presents (sam e as for Maxi
mum Am ount).

b . Estim ate the average weight in pounds that 
was present at your facility throughout the 
year. T o  do this, total all dally weights and 
divide by the number of days the chem ical 
was present on the site.

3. For each hazard type -»  beginning with Firs and 
repeating for all physical and health h a za rd s ...

a. Add the average weights of ail chem icais 
you indicated for the particular hazard type.

b. Look at the Reporting Ranges at the bottom  
of the Tier One form . Find the appropriate 
range value code.

c . Enter this range value as the Average Daily 
Am ount.

E X A M P L E :

You are using the Tier Two form , and have 
m arked an X  in the Immediate (acute) hazard  
column for nicotine and phenol. Nicotine Is 
present at your facility 100 days during the year, s: 
and the sum of the daily weights is 100.000 lbs.
By dividing 100.000 lbs. by 100 days on-site , 
you calculate an Average Daily Am ount of
1,000 lb s . for nicotine. Phenol Is present at 
your facility 50 days during the year, and the 
sum of the daily weights is 10.000 lbs. By 
dividing 10.000 lbs. by 50 days on-site , you  
calculate an Average Daily Am ount of 200 lbs. 
for phenol. You then add the two average 
dally amounts together to reach  a total of 
1,200 lbs. Then you look at the Reporting 
Range on your Tier O ne form  and find that the 
value 02 corresponds to 1.200 lbs. Enter 02 as || 
your Average Dally Am ount for Immediate 
(acute) Hazard.
You also marked an X In the Fire hazard column 
for phenol. When you calculate your Average  
Daily Am ount for fire hazards, use the 200 lb. 
weight again.

N U M B E R  O F  D A Y S  O N -S I T E
Enter the greatest number of days that a single chem ical 
within that hazard category was present on-site .

E X A M P L E :
At your facility, nicotine is present for 100 days 
ana phosgene is present for 150 days. Enter 
150 in the space  provided.

G E N E R A L  L O C A T I O N
Enter the general location within your facility where each  
hazard m ay be found. General locations should include 
the nam es or identifications of buildings. tank fields, lo ts, 
sheds, or other such areas.

BILUNG CODE 6560-50-C
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INSTRUCTION S

Please read these instructions carefully. Print or type all responses.

For each hazard type, list the locations of alt applicable 
chem icals. As an alternative you may also attach a site 
plan and list the site coordinates related to the appropri
ate locations. If you do so . check the Site Plan box.

E X A M P L E :
On your worksheet you have marked an X in 
the Fire hazard column for acetone and 
butane. You noted that these are kept in steel 
drums In Room C of the Main Building, and In 
pressurized cylinders in Storage Shed 13. 
respectively. You could enter Main Building 
and Storage Shed 13 as the General 
Locations of your fire hazards. However, 
you choose to attach a site plan and list 
coordinates. Check the Site Plan box at 
the top of the column and enter site coor
dinates for the Main Building and Storage Shed 
13 under General Locations.

16. Section 370.41 is revised to read as 
follows:
§ 370.41 Tier II emergency and hazardous 
chemical inventory form.

(a) The form set out in paragraph (b)

if you need more space to list locations, attach an addi
tional T ier One form and continue your list on the proper 
line. Number all pages.

C ER T IFIC A T IO N
This must be completed by the owner or operator or the 
officially designated representative of the owner or op
erato r. Enter your fuH name and official title . Sign your 
name and enter the current date.

local form that contains identical 
content.

(b) Tier II Emergency and Hazardous 
Chemical Inventory Form.
BILLING CODE 6560-50-M

of this section shall be completed and 
submitted as required in § 370.25(c) of 
this part. In lieu of the form set out in 
paragraph (b) of this section, the facility 
owner or operator may submit a State or
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TIER TWO INSTRUCTIONS

G ENERAL INFORMATION

S u b m is s io n  of th is  T ie r  Tw o fo rm  (w hen re q u e s te d )  Is re q u ire d  b y  T it le  III o f th e  S u p e rfu n d  A m e n d m e n ts  
a n d  R e a u th o riza tio n  A c t  o f 1986, (S A R A ) S e c tio n  312, P u b lic  Law  99-499. T h e  p u rp o s e  o f th is  T ie r  Tw o  
fo rm  Is to  p ro v id e  S ta te  a n d  lo c a l o ff ic ia ls  a n d  th e  p u b lic  w ith  s p e c if ic  in fo rm a tio n  o n  h a z a rd o u s  c h e m i
c a ls  p re s e n t  at y o u r  fa c ility  d u r in g  th e  p a s t  y e a r .

Y O U  M U S T  P R O V I D E  A L L  I N F O R M A T I O N  
R E Q U E S T E D  O N  TH IS  F O R M  T O  F U L F IL L  
TIER  T W O  R E P O R T IN G  R E Q U I R E M E N T S .

If you elect to submit Tier O ne rather than T ier Two. you 
m ay still be required to submit Tier Tw o Information upon 
request.

This form  m ay also be used as a  worksheet for 
completing the Tier O ne form  or m ay be submitted 
In place o f  the Tier O ne form.

Public reporting burden for this collection of 
Information is estim ated to average 29 hours. 
Including time for reviewing instructions, searching  
existing data sources, gathering and maintaining 
data needed, and completing and reviewing the 
collection o f Information. Send com m ents regarding 
the burden estim ate or any other aspect o f this 
collection of information. Including suggestions for 
reducing this burden, to Chief, Information Policy 
Branch. PM -223, U .S . Environmental Protection  
A g en cy. 401 M S t ..  S .W ., Washington, D .C .
20460; and to the O ffice  of Information and 
Regulatory Affairs. O ffice  of M anagem ent and 
Budget. W ashington, D .C .  20503.

W H O  M U S T  S U B M I T  TH IS  F O R M

Section 312 of Title III requires that the owner or opera
tor of a  facility submit this Tier Two form  if so  requested  
by a State em ergency planning com m ission, a  local 
em ergency planning com m ittee, or a  fire department 
with jurisdiction over the facility.

This request m ay apply to the owner or operator of any 
facility that is required, under regulations Implementing 
the Occupational Safety and Health A ct  of 1970. to pre
pare or have available a  Material Safety Data Sheet 
(MSDS) for a  hazardous chem ical present at the facility. 
M SD S requirem ents are specified in the Occupational 
Safety and Health Administration (O SH A) Hazard C om 
munication Standard, found in Title 29 of the C o d e  of 
Federal Regulations at §1910.1200.

W H A T  C H E M I C A L S  A R E  I N C L U D E D

If you are submitting Tier Two form s In Heu of Tier O ne, 
you must report the required information on this Tier Two 
form  for each  chem ical present at your facility In quanti
ties equal to or greater than established threshold 
amounts (discussed below). Hazardous chem icals are  
any substance for which your facility must maintain a 
M SD S under O S H A 's  Hazard Com munication Standard.

W H A T  C H E M I C A L S  A R E  E X C L U D E D

Section 311(e) of Title III excludes the following sub
stances:

(I) Any food, food additive, color additive, drug, or 
cosm etic regulated by the Food and Drug Admini
stration;

(II) Any substance present as a solid In any manu
factured Item to the extent exposure to the sub
stance does not o ccu r under normal conditions of 
use;

(Hi) Any substance to the extent it is used for per
sonal, family, o r household purposes, or is present In 
the sam e form  and concentration as a  product pack
aged for distribution and use by the general public;

(Iv) Any substance to the extent it Is used In a  re
search  laboratory or a  hospital or other m edical facil
ity under the direct supervision of a  technically quali
fied Individual;

(v) Any substance to the extent It is used in routine 
agricultural operations or Is a  fertilizer held for sale by  
a  retailer to  the ultimate custom er.

O S H A  regulations, Section 1910.1200(b), provide addi
tional exemptions that affect reporting under this rule.

R E P O R T IN G  T H R E S H O L D S

Minimum thresholds have been established for Tier One/ 
Tier Two reporting under Title III. Section 312. These  
thresholds are as follows:

For Extrem ely Hazardous Substances (EHSs) desig
nated under section 302 of S A R A , the reporting thresh
old is 500 pounds or the threshold planning quantity 
(T P Q ), whichever Is lower;

Fo r alt other hazardous chem icals for which facilities are  
required to have or prepare an M SD S, the minimum re
porting threshold is 10,000 pounds.

You need to report hazardous chem icals that were pre
sent at your faculty at any time during the previous ca l
endar year at levels that equal or exceed  these thresh
olds.

A  requesting official m ay limit the responses required un
der Tier Tw o by specifying particular chem icals or 
groups of chem icals. Such requests apply to hazardous 
chem icals regardless of established thresholds.

1
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INSTRUCTIONS

P lease rea d  these instructions carefully. Print o r  type a ll responses.

W H E N  T O  S U B M IT  TH IS  F O R M

Beginning M arch 1. for manufacturing facilities, and 
M arch 1, 1989 for non-m anufacturing facilities, owners 
or operators that have hazardous chem icals on hand in 
quantities equal to or greater than set threshold levels 
must submit either Tier O ne or Tier Two form s.

If you choose to submit Tier O ne. rather than Tier Two. 
be aware that you m ay have to submit Tier Two informa
tion later, upon request of an authorized official. You 
must submit thè Tier Two form  within 30 days of receipt 
of a written request.

W H E R E  T O  S U B M IT  TH IS  F O R M

Send either a com pleted T ier O ne form  or Tier Two 
form (s) to each  of the following organizations:

1. Your State Em ergency Planning Com m ission.

2. Your Local Em ergency Planning Com m ittee.

3. The fire department with Jurisdiction over your facility.

If a Tier Two form  Is submitted In response to a request, 
send the com pleted form  to the requesting agency.

P E N A L T I E S

Any owner or operator who violates any Tier Two report
ing requirements shall be liable to the United States for a 
civil penalty of up to $25.000 for each  such violation. 
Each  day a  violation continues shall constitute a separate  
violation.

You m ay use the Tier Two form  as a worksheet for 
completing the Tier O ne form . Filling In the Tier 
Two Chem ical Information section should help you 
assem ble your Tier O ne responses.

If your T ier Two responses require m ore than one page  
use additional form s and fill in the page number at the 
top of the form .

R E P O R T IN G  P E R IO D

Enter the appropriate calendar year, beginning January 1 
and ending D ecem ber 31.

F A C IL IT Y  ID E N T IFIC A T IO N

Enter the full nam e o f your facility (and com pany identi
fier where appropriate).

Enter the fun street address or state road. If a  street 
address is not available, enter other appropriate identifi
ers that describe the physical location of your facility 
( e .g . . longitude and latitude). Include city, state, and zip 
code.

You m ust indicate whether your report is for the facility 
as a whole or for an establishment(s) within the facility. 
Check box A  If the report contains information about a 
chem ical for an entire facility, including multi-establish
ment facilities owned by the sam e parent com pany. 
Check box B if the report contains Information only about 
a chem ical for a  particular establishment, or limited 
group of establishm ents that do not have any com m on  
corporate or business interests.

Under section 370.25 of the reporting rule, you may 
choose to submit a  separate Tier I or Tier II form  for 
each  facility. This allows you the option of reporting 
separately on the activities involving a hazardous chem i
cal at each  establishment, or group of establishments 
(e g . . only part o f a  covered facility), rather than sub
mitting a single Tier l/lt for that chem ical for the entire 
facility. You m ay do this provided that the total quantity 
of the hazardous chem ical from  the entire covered facil
ity Is used as the reference point in determining the re
porting threshold.

Enter the primary Standard Industrial Classification (SIC) 
code and the Dun & Bradstreet num ber for your facility. 
The financial officer of your facility should be able to pro
vide the Dun & Bradstreet number. If your firm does not 
have this information, contact the state or regional office 
of Dun & Bradstreet to obtain your facility number or 
have one assigned.

O W N E R / O P E R A T O R

Enter the ow ner's or op erator's  full nam e, mailing ad
dress. and phone number.

E M E R G E N C Y  C O N T A C T

Enter the nam e, title, and work phone number of at least 
one local person or office who can  act as a  referral if 
em ergency responders need assistance in responding to 
a chem ical accident at the facility.

Provide an em ergency phone number where such em er
gency chem ical information will be available 24 hours a 
day. every day. This requirement is m andatory. A  facil
ity must make som e arrangem ent to ensure that a 24 
hour contact Is available.

C H E M I C A L  IN F O R M A T I O N : D e s c r ip t io n ,
H a z a rd s , A m o u n ts ,  a n d  L o c a t io n s

The main section of the Tier Two form  requires specific 
Information on amounts and locations of hazardous 
chem icals, as defined in the O S H  A  Hazard Com m unica
tion Standard.

e What units should I use?

Calculate all amounts as weight In pounds. To  
convert gas or liquid volume to weight in 
pounds, multiply by an appropriate density fa c 
tor.

e  What about m ixtures?

If a  chem ical is part of a  mixture, you have the 
option of reporting either the weight of the en
tire mixture or only the portion of the mixture 
that is a  particular hazardous chem ical (e .g ., 
If a hazardous solution weighs 100 lbs. but is 
com posed  of only 5% of a  particular hazardous 
chem ical, you can  indicate either 100 lbs. of 
the mixture or 5 lbs. of the chem ical.

Select the option consistent with your Section  
311 reporting of the chem ical on the M SD S or 
list of M SDS chem icals.

2
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C H E M I C A L  D E S C R IP T IO N

1. Enter the Chem ical A bstract Service registry number 
(C A S ) . Fo r mixtures, enter the C A S  number of the 
mixture as a  whole If it has been assigned a number 
distinct from  Its constituents. Fo r a  mixture that has 
no C A S  number, leave this Item blank or report the 
C A S  numbers of as m any constituent chem icals as 
possible.

If you are withholding the nam e of a chem ical In a c 
cordance with criteria specified in Title III, Section  
322, enter the generic class or category that Is 
structurally descriptive of the chem ical (e .g ., Hst 
touiene diisocynate as organic isocynate) and check  
the box m arked Trade S ecret. Trade secret 
information should be subm itted to E P A  and must 
include a  substantiation. Please refer to E P A ’ s final 
regulation on trade secre cy  (53 FR  28772. July 29, 
1988) for detailed Information on how to submit 
trade secre cy  claim s.

2. Enter the chem ical nam e or com m on nam e of each  
hazardous chem ical.

3. Check box for ALL applicable descriptors: pure or 
mixture: and solid, liquid, or gas: and whether the 
chem ical is or contains an EH S.

E X A M P L E :
You have pure chlorine gas on hand, as 
well as two mixtures that contain liquid 
chlorine. You write “chlorine” and enter the 
C A S  number. Then you check “pure" and 
“mix* —  as wen as “liquid" and “gas".

M A X I M U M  A M O U N T

1. For each  hazardous chem ical, estim ate the greatest 
amount present at your facility on any single day dur
ing the reporting period.

2. Find the appropriate range value code In Table I.

3. Enter this range value as the Maximum Am ount.

T a b le  I r e p o r t i n g  r a n g e s

Range Weight Range In Pounds 
Value F ro m ... T o . . .

01 0 99
02 100 999
03 1,000 9.999
04 10.000 99,999
05 100.000 999,999
06 1.000.000 9.999.999
07 10.000.000 49.999.999
08 50.000.000 99,999.999
09 100.000.000 499.999,999
10 500,000,000 999.999,999
11 1 billion higher than 1 billion

If you are using this form  as a worksheet for co m 
pleting Tier O n e , enter the actual weight In pounds 
in the shaded space  below the response blocks. Do 
this for both Maximum Am ount and Average  
Daily Am ount.

P H Y S I C A L  A N D  H E A L T H  H A Z A R D S

For each  chem ical you have listed, check all the physical 
and health hazard boxes that apply. These hazard ca te 
gories are defined in 40 C F R  370.2. The two health haz
ard categories and three physical hazard categories are  
a consolidation of the 23 hazard categories defined in the 
O SH  A  Hazard Com munication Standard, 29 C F R  
1910.1200.

H a za rd  C a te g o ry  C o m p a r is o n  
F o r  R e p o rtin g  U n d e r  S e c t io n s  311 a n d  312

E P A ’ s
Hazard Categories

O S H A ’ s
Hazard Categories

Fire Hazard Flamm able 
Com bustion Liquid 
Pyrophoric 
Oxidizer

Sudden Release of 
Pressure

Explosive 
Com pressed  G as

Reactive Unstable Reactive 
Organic Peroxide 
W ater Reactive

im m ed iate  (Acute) 
Health Hazards

Highly Toxic
Toxic
Irritant
Sensitizer
Corrosive

O ther hazardous 
chem icals with an 
adverse effect with 
6hort term  exposure

Delayed (Chronic) 
Health Hazard

Carcinogens

Other hazardous 
chem icals with an 
adverse effect with 
long term  exposure

|  E X A M P L E :

pi You received one large shipment of a solvent II 
:§ mixture last year. The shipment filled five 5,000 -  M if gallon storage tanks. You know that the solvent P 

contains 10% benzene, which Is a hazardous m |p chem ical. §i
You figure that 10% of 25,000 gallons is 2,500 §:

P  gallons. You also know that the density of 
l i  benzene Is 7.29 pounds per gallon, so you

multiply 2.500 by 7.29 to get 'a weight of 18,225 w 
If pounds. H

m  i Then you look at Table I and find that the i i
§jr range value 03 corresponds to 18.225. You  
|| enter 03 as the Maximum Am ount.

(If you are using the form  as a worksheet for f i 
completing a T ier O ne form , you should write 
18,255 In the shaded area .)

A V E R A G E  D A I L Y  A M O U N T

1. Fo r each  hazardous chem ical, estim ate the average 
weight In pounds that was present at your faculty dur
ing the year.

To  do this, total aU dally weights and divide by the 
number of days the chem ical w as present on the 
site.

2. Find the appropriate range value in Table 1.

3. Enter this range value as the Average Daily Am ount.

130 1 7
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H
I

J
K
L

M
N
O
P
Q
R

Table III

C O D E S

E X A M P L E :
The 25.000-gallon shipment of solvent you re 
ceived last year was gradually used up and 
com pletely gone in 315 days. The sum of the 
daily volume levels in the tank is 4.536,000 gallons. 
By dividing 4,536.000 gallons by 315 days on-site . 
you calculate an average daHy amount of 14.400 t 
gallons.

You already know that the solvent contains 10% 
benzene, which is a hazardous chem ical. Since  
10% of 14.400 is 1.440, you figure that you had % 
an average of 1,440 gallons of benzene. You also; 
know that the density of benzene is 7.29 pounds : 
per gallon, so you multiply 1.440 by 7.29 to get 
a weight of 10.500 pounds.

Then you look at Table I and find that the 
range value 03 corresponds to 10.500. You 
enter 03 as the Average Daily Amount.

(If you are using the form  as a worksheet for 
completing a Tier O ne form , you should write 
10.500 in the shaded area .)

Silo
Fiber drum
Bag
Box
Cylinder
G lass bottles or Jugs
Plastic bottles or Jugs
To te  bin
Tank wagon
Rail ca r
O ther

-  T E M P E R A T U R E  A N D  P R E S S U R E  
C O N D IT IO N S

Storage Conditions__________

(PR ESSU R E)
1 Ambient pressure
2 G reater than ambient pressure
3 Less than ambient pressure

(T EM P ER A TU R E)4 Am bient tem perature
5 G reater than ambient tem perature

N U M B E R  O F  D A Y S  O N -S I T E

Enter the number of days that the hazardous chem ical 
was found on-site .

E X A M P L E :
The solvent com posed  of 10% benzene was 
present for 315 days at your facility. Enter 315 |: 
in the space  provided. i i

S T O R A G E  C O D E S  A N D  S T O R A G E  L O C A T I O N S

List an non-confidential chem ical locations In this column, 
along with storage types/conditions associated with each  
location. P lease note that a particluar chem ical m ay be 
located in several p laces around the facility. Each  row of 
boxes followed by a line represents a unique location for 
the sam e chem ical.

S to ra g e  C o d e s :  Indicate the types and conditions of 
storage present.

a . Look at Table II. For each  location, find the 
appropriate storage type and enter the co r
responding code in the first box of the three.

b. Look at Table III. Fo r each  location, find 
the appropriate storage types for pressure  
and tem perature conditions. Enter the appli
cable pressure code in the second box of the 
three. Enter the applicable tem perature  
cod e  in the third box of the three.

T a b le  II 

C O D E S

-  S T O R A G E  T Y P E S  

Types of Storage

A Above ground tank
B Below ground tank
C Tank inside building
D Steel drum
E Plastic or non-m etallic drum
F Can
G Carboy

6 Less  than ambient tem perature
but not cryogenic

7 Cryogenic conditions

E X A M P L E :

The benzene in the main building is kept in a 
tank inside the building, at ambient pressure  
and less than ambient tem perature.

Table II shows you that the code for a tank 
Inside a  building Is C .  Table III shows you that É  
the cod e  for ambient pressure Is 1. and the code i  
for less than ambient tem perature is 6.

You enter: l e i  1161 I

S to ra g e  L o c a t io n s :

Provide a brief description of the precise location of the 
chem ical, so that em ergency responders can  locate the 
area easily. You m ay find it advantageous to provide the 
optional site plan or site coordinates as explained below.

For each  chem ical. Indicate at a  minimum the building or 
lot. Additionally, where practical, the room  or area may 
be indicated. You m ay respond In narrative form  with 
appropriate site coordinates,or abbreviations.

If the chem ical Is present In m ore than one building, lot. 
or area location, continue your responses down the page  
as needed. If the chem ical exists everywhere at the 
plant site simultaneously, you m ay report that the chem i
cal is ubiquitous at the site.

Optional attachm ents: If you choose to attach one of the 
following, check the appropriate Attachm ents box at the 
bottom  of the Tier Two form .

a. A site plan with site coordinates Indicated for 
buildings, lots, areas, eto. throughout your 
facility.

b . A list of site coordinate abbreviations that 
correspond to buildings, lots.' areas, e tc . 
throughout your facility.

4
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E X A M P L E :

Y o u  have b en zen e  in the m ain  ro o m  o f the  
m ain  building, and  In tank 2 in tank field  10. 
Y o u  a tta c h  a  s ite  plan with co o rd in a te s  a s  
follow s: m ain  building = G - 2 .  tank field 10 = 
B -6 . Fill in th e  S to ra g e  L o ca tio n  a s  follow s:

B -6  [ Tank 2 J G - 2  [M ain R oom ]

C E R T I F I C A T I O N .

Th is  s ta te m e n t m ust be  c o m p le te d  by the  ow ner or o p 
e ra to r  o r  th e  officially d e s ig n a te d  re p re se n ta tive  o f the  
ow ner o r o p e ra to r. E n te r  yo u r full n a m e  an d  official title. 
Sign yo u r n a m e  and  e n te r th e  cu rre n t d a te .

U nder Title III. S e c tio n  324. you  m ay e le c t  to  withhold  
location inform ation  on a sp e c if ic  ch e m ica l fro m  d isc lo 
sure to  the public. If you  c h o o s e  to  do  so:

• E n te r  the w ord “confidentia l"  In the N o n -C o n -  
fidential Lo ca tio n  se ctio n  o f the T ie r  Tw o fo rm  
on the first line of the s to ra g e  lo c a t io n s ..

• O n  a s e p a ra te  T ie r  Tw o C onfidentia l Lo ca tio n  
Inform ation S h e e t , e n te r the  n a m e  and  C A S  
n u m b er o f e a c h  ch e m ica l fo r w hich you  are  
keeping the locatio n  confidentia l.

• E n te r the a p p ro p ria te  locatio n  an d  s to ra g e  In
fo rm atio n . a s  d e sc rib e d  a b o ve  fo r n o n -c o n fi-  
dential locatio ns.

• A tta c h  the T ie r Tw o  C o nfidentia l L o ca tio n  In
form ation  S h e e t to  the T ie r  Tw o fo rm . Th is  
s e p a ra te s  confidentia l lo catio n s  fro m  o th e r in
form ation  that will b e  d isc lo se d  to  th e  public.

PART 372—TOXIC CHEMICAL 
RELEASE REPORTING; COMMUNITY 
RIGHT-TO-KNOW

17. The authority citation for Part 372 
continues to read as follows:

Authority: 42 U.S.C. 11013,11028.

18. Section 372.3 is amended by 
adding definitions to read as follows:

§ 372.3 D efin itions.
* * * * *

“Chief Executive Officer of the tribe” 
means the person who is recognized by 
the Bureau of Indian Affairs as the chief 
administrative officer of the tribe. 
* * * * *

“Indian Country” means “Indian 
country” as defined in 18 U.S.C. 1151. 
That section defines Indian country as:

(a) All land within the limits of any 
Indian reservation under the jurisdiction 
of the United States government, 
notwithstanding the issuance of any 
patent, and including rights-of-way 
running through the reservation;

(b) All dependent Indian communities 
within the borders of the United States

whether within the original or 
subsequently acquired territory thereof, 
and whether within or without the limits 
of a  State; and

(c) All Indian allotments, the Indian 
titles to which have been extinguished, 
including rights-of-way running through 
the same.
* * * * *

“Indian tribe” means those tribes 
federally recognized by the Secretary of 
the Interior.
* * * * *

“State” means any State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the United States 
Virgin Islands, the Commonwealth of 
the Northern Mariana Islands, and any 
other territory or possession over which 
the United States has jurisdiction and 
Indian Country.
* * * * *

19. Section 372.30 is amended by 
revising paragraph (a) to read as 
follows:

§ 372.30 R eporting  requ irem ents and  
sch e d u le  fo r  reporting.

(a) For each toxic chemical known by 
the owner or operator to be 
manufactured (including imported), 
processed, or otherwise used in excess 
of an applicable threshold quantity in 
§ 372.25 at its covered facility described 
in § 372.22 for a calendar year, the 
owner or operator must submit to EPA 
and to the State in which the facility is 
located a completed EPA Form R (EPA 
Form 9350-1j in accordance with the 
instructions in Subpart E. If the covered 
facility is located in Indian Country, the 
facility shall submit a completed EPA 
Form R as described above to the 
official designated by the Chief 
Executive Officer of the applicable 
Indian tribe, unless the tribe has entered 
into a cooperative agreement with a 
State, in which case, the facility shall 
submit the completed EPA Form R to the 
receiving entity designated in the 
cooperative agreement. 
* * * * *

[FR Doc. 89-7321 Filed 3-28-89; 8:45 am] 
BILLING CODE 6560-50-M
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DEPARTMENT OF DEFENSE

GENERAL SERVICES  
ADMINISTRATION

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Parts 6 ,14,19,31,37, and 52 
[Federal Acquisition Circular 84-44]

Federal Acquisition Regulation (FAR); 
Miscellaneous Amendments
a g e n c y : Department of Defense (DoD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 
a c t i o n : Interim rules with request for 
comments; and final rules.

s u m m a r y : Federal Acquisition Circular 
(FAC) 84-44 amends the Federal 
Acquisition Regulation (FAR) with 
respect to the following: Pay-as-you-Go 
Pension Costs; Severance Pay, Foreign 
Nationals; Allowability of Litigation 
Costs; Delegation of Authority to 
Approve J&A’s; Mistake in Bid 
Procedures; and Small Business Size 
Standards.
D A T ES : Effective dates: April 28,1989, 
except
Item I—(Section 31.001 and 31.205-6(j) 

(2), (3), and (6))—March 29,1989.
Item H—(Section 31.205-6(g), 37.110, and 

52.237-8)—March 28,1989.
Item III—(Section 31.205-15, 31.205-33, 

and 31.205-47)—April 17,1989. 
Comment date: Comments should be 

submitted to the FAR Secretariat at the 
address shown below on or before May 
30,1989, to be considered in the 
formulation of the three final rules. 
a d d r e s s : Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat {VRS), 18th & F Streets, NW., 
Room 4041, Washington, DC 20405.

Please cite FAC 84-44 and the 
appropriate Item number in all 
correspondence related to each interim 
rule.
FO R  FUR TH ER  INFORMATION C O N TA C T:  
Margaret A. Willis, FAR Secretariat, 
Room 4041, GS Building, Washington,
DC 20405, (202) 523-4755. 
S U P PLEM EN TA R Y  INFORMATION:

A. Determination to Issue Interim Rules
A determination has been made under 

authority of the Secretary of Defense 
(DoD), the Administrator of General 
Services (GSA), and the Administrator 
of the National Aeronautics and Space 
Administration (NASA) to issue the 
regulations in Items I, II, and III of FAC 
84-44 as interim rules. It is determined

that compelling reasons exist to 
promulgate these interim rules without 
prior opportunity for public comment. 
However, pursuant to Pub. L. 98-577 and 
FAR 1.501, public comments received in 
response to these interim rules will be 
considered in formulating the final rules.
FAC 84-44, Item I—Pay-as-you-Go 
Pension Costs

This action is necessary because the 
United States Court of Appeals has 
ruled that FAR 31.205-6(j)(5) is 
inconsistent with FAR 30.412, and that 
the controlling regulation is FAR 30.412.
FAC 84-44, Item II—Severance Pay, 
Foreign Nationals

This action is necessary in order to 
implement section 322 of Pub. L. 100-456 
regarding limitations on allowable 
severance pay costs with respect to 
certain service contracts performed 
overseas. The statute stipulates that the 
rule be promulgated by March 28,1989.
FAC 84-44, Item III—Allowability o f 
Litigation Costs

This action is necessary in order to 
promulgate the regulatory coverage 
within file time required by the Major 
Fraud Act, Pub. L. 100-700. The statute 
stipulates that die rule is effective on the 
earlier of April 17,1989, or 30 days after 
publication of the rule in the Federal 
Register.
B. Background
FAC 84-44, Item I—Pay-as-you-Go 
Pension Costs

The United States Court of Appeals 
for the Federal Circuit has ruled that the 
current FAR language at 31.205-6(j)(5) is 
in conflict with FAR 30.412 (CAS 412). 
Specifically, this decision concluded 
that the cost principle, which makes 
pension costs allowable only if funded 
by the time set for filing the Federal 
income tax return, is inconsistent with 
CAS 412, which states that costs to be 
assigned to a given year must only be 
incurred and allocated to that year.

FAC 84-44, Item II—Severance Pay, 
Foreign Nationals

These FAR revisions are based upon 
the requirements of section 322, Pub. L. 
100-456. The statute specifically applies 
to Department of Defense service 
contracts performed overseas. Because 
of the practicality of establishing 
uniform cost principles, the Councils 
considered extending the applicability 
of the revisions to all contracts to which 
the commercial cost principles are 
applicable, including the contracts of all 
civilian agencies. However, some 
agencies felt they might obtain fewer 
bids for services because contractors

may prefer to do business with 
customers who do not limit severance 
payments to amounts typically paid in 
the United States. Accordingly, the 
Councils decided to make the limitation 
applicable only for DoD contracts and 
for other Government contracts at the 
option of the contracting officer.

FAC 84-44, Item III—Allowability o f 
Litigation Costs

The revisions are based, in part, upon 
the requirements of the “Major Fraud 
Act of 1988,” Pub. L. 100-700. Identical 
direction as to the allowability of costs 
of certain proceedings (largely of a legal 
nature) was provided to the Defense 
Department and civilian agencies. The 
Councils decided that the best approach 
was to incorporate them into the FAR. 
As the new law covered many of the 
areas the Councils were pursuing under 
a prior case, they decided to combine 
the cases into one; hence a few items of 
a related nature not included in the law 
were incorporated into the coverage. In 
addition, some existing coverage was 
relocated to establish more logical 
groupings.

€ .  Regulatory Flexibility Act 

FAC 84-44, Items I, II, and III

DoD, GSA, and NASA certify that the 
interim rules are not expected to have a 
significant economic impact upon a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 601, et 
seq., because most contracts awarded to 
small entities are awarded on a 
competitive fixed-price basis and cost 
principles do not apply. Initial 
Regulatory Flexibility Analyses (IRFA) 
have, therefore, not been performed. 
However, comments are invited from 
small businesses and other interested 
parties.

Comments from small entities 
concerning the affected FAR sections 
will also be considered in accordance 
with Section 610 of the Act. Such 
comments must be submitted separately 
and cite FAR Case 89-610 in the 
correspondence.

FAC 84-44, Items IV, V, and VI

DoD, GSA, and NASA certify that the 
Regulatory Flexibility Act (Pub. L. 96- 
354) does not apply because each 
revision is not a “significant revision” as 
defined in FAR 1.501-1; i.e., it does not 
alter the substantive meaning of any 
coverage in the FAR having a significant 
cost or administrative impact on 
contractors or offerors, or a significant 
effect beyond the internal operating 
procedures of the issuing agencies.
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D. Paperwork Reduction Act
FAC 84-44, Items I  through VI

The Paperwork Reduction Act (Pub. L. 
96-511) does not apply because these 
interim and final rules do not impose 
any reporting or recordkeeping 
requirements or collection of 
information from offerors, contractors, 
or members of the public which require 
the approval of OMB under 44 U.S.C. 
3501, et seq.
E. Public Comments
FAC 84-44, Item V

On March 16,1988, a proposed rule 
was published in the Federal Register 
(53 FR 8734). The comments that were 
received were considered by the 
Councils in the development of this final 
rule.
List of Subjects in 48 CFR Parts 6,14,19, 
31,37, and 52

Government procurement 
Dated: March 23,1989.

Harry S. Rosinski,
Acting Director, O ffice o f Federal Acquisition 
and Regulatory Policy.
Federal Acquisition Circular Number 84-44

Unless otherwise specified, all Federal 
Acquisition Regulation (FAR) and other 
directive material contained in FAC 84-44 is 
effective April 28,1989, except 

Item I—(Section 31.001 and 31.205-6(j) (2),
(3), and (6)—March 29,1989.

Item II—-(Section 31.105-6(g), 37.110, and 
52.237-8)—March 28,1989.

Item III—(Section 31.205-15,31.205-33, and 
31.205-47)—April 17,1989.
Eleanor Spector,
Deputy Assistant Secretary fo r Procurement, 
DOD.
Richard G. Austin,
Acting Administrator.
March 16,1989.
L  E. Hopkins,
Deputy Assistant Administrator fo r  
Procurement, NASA.

Federal Acquisition Circular (FAC) 
84- 44 amends the Federal Acquisition 
Regulation (FAR) as specified below:

Item I—Pay-as-you-go Pension Costs
FAR 31.001, 31.205-6 (j)(2), (j)(3), and

(j)(6) are revised and 31.205-6{j)(5) is 
removed and reserved to bring the cost 
principle in line with FAR 30.412.

Item II—Severance Pay, Foreign 
Nationals

FAR 31.205-6(g), 37.110, and 52.237-8 
are revised to assure that severance 
payments to foreign nationals employed 
under a service contract performed 
outside the United States do not exceed 
the typical rate of severance pay in the 
United States.

Item III—Allowability of Litigation 
Costs

FAR 31.205-15, 31.205-33, and 31.205- 
47 are revised to implement parts of the 
Major Fraud Act, Pub. L. 100-700, 
regarding the allowability of litigation 
costs and certain other costs. The Act 
requires that some proceedings costs not 
be allowable when violations of laws or 
certain regulations are found. The Act 
allows these costs up to 80 percent of 
incurred costs when they are not 
disallowed.
Item IV—Delegation of Authority to 
Approve Justifications and Approvals 
(J&A’S)

FAR 6.304(a) is revised to be 
consistent with DoD implementation of 
section 803 of Pub. L. 100-456, which 
authorizes delegation of the authority of 
the Under Secretary of Defense for 
Acquisition to approve justifications for 
other than full and open competition in 
excess of $10,000,000.
Item V—Mistake in Bid Procedures

FAR 14.406-3 is amended to clarify 
the obligation of the contracting officer 
to disclose all appropriate information 
when requesting additional evidence to 
support a contractor’s bid when there is 
a basis to believe that the bid might 
contain a mistake.
Item VI—Small Business Size Standards

FAR 19.102 is revised to incorporate 
changes made to the size standards 
regulations as published in the Federal 
Register by the Small Business 
Administration. The modified size 
standard in the SIC Code 3731 of Major 
Group 37, pertaining to Shipbuilding and 
Ship Repair was effective February 16, 
1989, by issuance of an emergency final 
rule on February 16,1989 (54 FR 7029). 
The addition of SIC Code 4924 to Major 
Group 49 was effective November 25, 
1988, by issuance of an emergency 
interim final rule on Novmber 25,1988 
(53 FR 47665). The modified footnote 10, 
as applies to SIC Codes 4724 and 6531, 
was effective February 9,1989, by 
issuance of a final rule on February 9, 
1989 (54 FR 6267).

Therefore, 48 CFR Parts 6 ,14,19, 31,
37, and 52 are amended as set forth 
below:

1. The authority citation for Parts 6,
14,19, 31, 37, and 52 continues to read as 
follows:

Authority: 40 U.S.C. 486(c); 10 U.S.C. 
Chapter 137; and 42 U.S.C. 2473.

PART 6—COMPETITION 
REQUIREMENTS

2. Section 6.304 is amended by 
revising the introductory text of

paragraph (a) and paragraph (a)(4) to 
read as follows:

6.304 Approval of the justification.
(a) Except for paragraph (b) of this 

section, the justification for other than 
full and open competition shall be 
approved in writing—
* * * * *

(4) For a proposed contract over 
$10,000,000, by the senior procurement 
executive of die agency designated 
pursuant to the OFPP Act (41 U.S.C. 
414(3)) in accordance with agency 
procedures. Except as provided in 10 
U.S.C. 2304(f)(l)(B)(iii), which applies to 
the Department of Defense, this 
authority is not delegable.
*  *  *  *  *

PART 14—SEALED BIDDING
3. Section 14.406-3 is amended by 

revising paragraph (g)(l)(iv) to read as 
follows:

14.406-3 Other mistakes disclosed before 
award.
* * * * *

(g) * * * ~(1) *  *  *

(iv) Of any other information, proper 
for disclosure, that leads the contracting 
officer to believe that there is a mistake 
in bid.

PART 19—SMALL BUSINESS AND 
SMALL BUSINESS DISADVANTAGED 
BUSINESS CONCERNS

4. Section 19.102 is amended in Major 
Group 37 by revising SIC Code 3731; by 
adding SIC Code 4924 in Major Group 
49; and by revising Footnote 10, 
applicable to SIC Codes 4724 and 6531, 
following Major Group 89, to read as 
follows:

19.102 Size standards. 
* * * * *

SIC Description Size

3731 Shipbuilding and Repair of Nuclear
Propelled Ships............................... 1,000

Shipbuilding of Nonnuclear Pro-
polled Ships and Nonpropelted 
Ships..................................... 1,000

Ship Repair (inducting Overhauls
and Conversions) Performed on 
Nonnuclear Propelled and Non- 
propetled Ships East of the 108 
Meridian................. .... .... ............... 1,000

Ship Repair (inducting Overhauls
and Conversions) Performed on 
Nonnuclear Propelled and Non- 
propefted Ships West of the 108 
Merktian.. ______ __ _______ 1,000
• * * *
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S IC Description S ize

4924 Natural G a s  D istribution........................ 500
• • • »

10 As measured by total revenues, but excluding 
funds received in trust for an unaffiliated third party, 
such as bookings or sales subject to commissions. 
The commissions received would be included as 
revenue.

* * * * *

PART 31—CONTRACT COST 
PRINCIPLES AND PROCEDURES

5. Section 31.001 is amended by 
alphabetically adding the definitions 
“Funded pension cost” and “Unfunded 
pension plan” to read as follows:

31.001 Definitions.
* * * * *

“Funded pension cost,” as used in this 
part, means the portion of pension costs 
for a current or prior cost accounting 
period that has been paid to a funding 
agency.
♦ * * t *

“Unfunded pension plan,” as used in 
this part, means a defined benefit 
pension plan for which no funding 
agency is established for the 
accumulation of contributions.

6. Section 31.205-6 is amended by 
revising the first sentence in paragraph
(g)(2)(i); by revising the fourth sentence 
in paragraph (j}(2) and the first sentence 
of paragraph (j)(2)(i); by adding 
paragraphs (j)(3)(i)(A) and (j)(3)(iKB); by 
removing and reserving paragraph (j)(5); 
and by revising paragraph (j)(6)(i) to 
read as follows:
31.205-6 Com pensation fo r personal 
services.
* * * * *

(g) * * *
(2)  *  *  *
(1) Severance pay is allowable only to 

the extent that, in each case, it is 
required by (A) law; (B) employer- 
employee agreement; (C) established 
policy that constitutes, in effect, an 
implied agreement on the contractor’s 
part; or (D) circumstances of the 
particular employment (but see 37.110(f) 
regarding services performed outside the 
United States).* * *
* * * * *

(j) * * *
(2) * * * Pension costs are allowable 

subject to the referenced standards and 
the cost limitations and exclusions set 
forth in subdivision (j)(2)(i) and in 
subparagraphs (j) (3), (4), (6), and (7) of 
this subsection.

(i) Except for unfunded pension plans 
as defined in 31.001, to be allowable in 
the current year, pension costs must be 
funded by the time set for filing the

Federal income tax return or any 
extension thereof.* * *
* * * * *

(3) * * *
(i) * * *
(A) Except for unfunded pension plans 

as defined in 31.001, normal costs of 
pension plans not funded in the year 
incurred, and all other components of 
pension costs (see 30.412-40(a)(l)) 
assignable to the current accounting 
period but not funded during it, shall not 
be allowable in subsequent years 
(except that a payment made to a fund 
by the time set for filing the Federal 
income tax return or any extension 
thereof is considered to have been made 
during such taxable year). However, any 
part of a pension cost that is computed 
for a cost accounting period that is 
deferred pursuant to a waiver granted 
under the provisions of the Employee’s 
Retirement Income Security Act of 1974 
(ERISA) (see 30.412-50{c)(3)), will be 
allowable in those future accounting 
periods in which the funding does occur. 
The allowability of these deferred 
contributions will be limited to the 
amounts that would have been allowed 
had the funding occurred in the year the 
costs would have been assigned except 
for the waiver.

(B) Allowable costs for unfunded 
pension plans, as defined in 31.001, are 
limited to the amount computed in 
accordance with 30.412 and 30.413.
* * * * *

(5) [Reserved].
(6) * * *
(i) The costs are accounted for and 

allocated in accordance with the 
contractor’s system of accounting for 
pension costs.
* * * * *

7. Section 31.205-15 is amended by 
revising the title; by redesignating the 
existing text as paragraph (a); and by 
adding a new paragraph (b) to read as 
follows:

31.205-15 Fines, penalties, and 
mischarging costs.
* * * * *

(b) Costs incurred in connection with, 
or related to, the mischarging of costs on 
Government contracts are unallowable. 
Such costs include those incurred to 
identify, measure, or otherwise 
determine the magnitude of the improper 
charging, and costs incurred to remedy 
or correct the mischarging, such as the 
costs to rescreen and reconstruct 
records.

8. Section 31.205-33 is amended by 
revising paragraph (a); by removing 
paragraphs (d) and (f); and by 
redesignating existing paragraph (e) as 
new paragraph (d) to read as follows:

31.205- 33 Professional and ¡consultant 
service costs.

(a) Costs of professional and 
consultant services rendered by persons 
who are members of a particular 
profession or possess a special skill and 
who are not officers or employees of the 
contractor are allowable subject to 
paragraphs (b), (c), and (d) of this 
subsection when reasonable in relation 
to the services rendered and when not 
contingent upon recovery of the costs 
from the Government (but see 31.205-30 
and 31.205-47).
*  *  *  *  *

9. Section 31.205-47 is amended by 
revising the section title; by revising in 
paragraph (a) the definition “Costs”, and 
alphabetically adding the definitions 
“Conviction”, “Penalty”, and 
“Proceeding”; by revising paragraph (b); 
by removing existing paragraph (c) and 
adding new paragraphs (c) through (f); 
and by redesignating existing paragraph
(d) as (g) and revising new (g) to read as 
follows:

31.205- 47 Costs related to legal and other 
proceedings.

a .Definitions.
“Conviction,” as used in this 

subsection, is defined in 9.403.
“Costs,” include, but are not limited 

to, administrative and clerical expenses; 
the cost of legal services, whether 
performed by in-house or private 
counsel; the costs of the services of 
accountants, consultants, or others 
retained by the contractor to assist it; all 
elements of compensation, related costs 
and expenses of employees, officers and 
directors; and any similar costs incurred 
before, during, and after commencement 
of a judicial or administrative 
proceeding which bears a direct 
relationship to the proceedings.
*  *  *  *  *

“Penalty,” does not include 
restitution, reimbursement, or 
compensatory damages.

“Proceeding,” includes an 
investigation.

(b) Costs incurred in connection with 
any proceeding brought by Federal,
State, local or foreign Government for 
violation of, or a failure to comply with, 
law or regulation by the contractor 
(including its agents or employers) are 
unallowable if a result is—

(1) In a criminal proceeding, a 
conviction;

(2) In a civil or administrative 
proceeding, either a finding of contractor 
liability or imposition of a monetary 
penalty;

(3) A final decision by an appropriate 
official of an executive agency to:

(i) Debar or suspend the contractor;
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(ii) Rescind or void a contract; or
(iii) Terminate a contract for default 

by reason of a violation or failure to 
comply with a law or regulation;

(4) Disposition of the matter by 
consent or compromise if the proceeding 
could have led to any of the outcomes 
listed in subparagraphs (b) (1) through
(3) of this subsection (but see 
paragraphs (c) and (d) of this 
subsection); or

(5) Not covered by subparagraphs (b) 
(1) through (4) of this subsection, but 
where the underlying alleged contractor 
misconduct was die same as that which 
led to a different proceeding whose 
costs are unallowable by reason of 
subparagraphs (b) (1) through (4) of this 
subsection.

(c) To the extent they are not 
otherwise unallowable, costs incurred in 
connection with any proceeding under 
paragraph (b) of this subsection 
commenced by the United States that is 
resolved by consent or compromise 
pursuant to an agreement entered into 
between the contractor and the United 
States, and which are unallowable 
solely because of paragraph (b) of this 
subsection, may be allowed to the 
extent specifically provided in such 
agreement.

(d) To the extent that they are not 
otherwise unallowable, costs incurred in 
connection with any proceeding under 
paragraph (b) of this subsection 
commenced by a State, local, or foreign 
government may be allowable when the 
contracting officer (or other official 
specified in agency procedures) 
determines, that the costs were incurred 
either:

(1) As a direct result of a specific term 
or condition of a Federal contract; or

(2) As a result of compliance with 
specific written direction of the 
cognizant contracting officer.

(e) Costs incurred in connection with 
proceedings described in paragraph (b) 
of this subsection, but which are not 
made unallowable by that paragraph, 
may be allowable to the extent that:

(1) The costs are reasonable in 
relation to the activities required to deal 
with the proceeding and the underlying 
cause of action;

(2) The costs are not otherwise 
recovered from the Federal Government 
or a third party, either directly as a 
result of the proceeding or otherwise; 
and

(3) The percentage of costs allowed 
does not exceed the percentage

determined to be appropriate 
considering the complexity of 
procurement litigation, generally 
accepted principles governing the award 
of legal fees in civil actions involving the 
United States as a party, and such other 
factors as may be appropriate. Such 
percentage shall not exceed 80 percent. 
However, if an agreement reached under 
paragraph (c) of this subsection has 
explicitly considered this 80 percent 
rule, then the full amount of costs 
resulting from that agreement shall be 
allowable.

(f) Costs not covered elsewhere in this 
subsection are unallowable if incurred 
in connection with—

(1) Defense against Government 
claims or appeals or the prosecution of 
claims or appeals against the 
Government (see 33.201).

(2) Organization, reorganization, 
(including mergers and acquisitions) or 
resisting mergers and acquisitions (see 
also 31.205-27).

(3) Defense of antitrust suits.
(4) Defense of suits brought by 

employees or ex-employees of the 
contractor under section 2 of the Major 
Fraud Act of 1988 where the contractor 
was found liable or settled.

(5) Costs of legal, accounting, and 
consultant services and directly 
associated costs incurred in connection 
with the defense or prosecution of 
lawsuits or appeals between contractors 
arising from either (1) an agreement or 
contract concerning a teaming 
arrangement, a joint venture, or similar 
arrangement of shared interest; or (2) 
dual sourcing, coproduction, or similar 
programs, are unallowable, except when 
(i) incurred as a result of compliance 
with specific terms and conditions of the 
contract or written instructions from the 
contracting officer, or (ii) when agreed 
to in writing by the contracting officer.

(6) Patent infringement litigation, 
unless otherwise provided for in the 
contract

(7) Representation of, or assistance to, 
individuals, groups, or legal entities 
which the contractor is not legally 
bound to provide, arising from an action 
where the participant was convicted of 
violation of a law or regulation or was 
found liable in a civil or administrative 
proceeding.

(g) Costs which may be unallowable 
under 31.205-47, including directly 
associated costs, shall be segregated 
and accounted for by the contractor 
separately. During the pendency of any

proceeding covered by paragraph (b) 
and subparagraphs (f)(4) and (f)(7) of 
this subsection, the contracting officer 
shall generally withhold payment of 
such costs. However, if in the best 
interests of the Government, the 
contracting officer may provide for 
conditional payment upon provision of 
adequate security, or other adequate 
assurance, and agreement by the 
contractor to repay all unallowable 
costs, plus interest, if the costs are 
subsequently determined to be 
unallowable.

PART 37—SERVICE CONTRACTING
10. Section 37.110 is amended by 

adding paragraph (f) to read as follows:

37.110 Solicitation provisions and 
contract clauses.
* * * * *

(f) For the Department of Defense, the 
contracting officer shall insert the clause 
at 52.237-8, Severance Payments to 
Foreign Nationals Employed Under a 
Service Contract Performed Outside the 
United States, in solicitations and 
contracts for services which may be 
performed in whole or in part outside 
the United States. Use of the clause by 
other Government agencies is optional.

PART 52—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES

11. Section 52.237-8 is added to read 
as follows:

52.237-8 Severance payments to foreign 
nationals employed under a service 
contract performed outside the United 
States.

As prescribed in 37.110(f), insert the 
following clause:
Severance Payments to Foreign Nationals 
Employed Under a Service Contract 
Performed Outside the United States (Mar. 
1989)

(a) This clause applies to all pricing actions 
subject to Part 31 of the FAR.

(b) Notwithstanding the reference to 
geographical area in FAR 31.205-6(b)(l), 
severance payments to foreign nationals 
employed under a service contract or 
subcontract performed outside the United 
States are unallowable to the extent that 
such payments exceed amounts typically 
paid to employees providing similar services 
in the same industry in the United States.
(End of clause)
[FR Doc. 89-7370 Filed 3-28-89; 8:45 am]
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