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AGENCY: Administrative Conference of
the United States.

ACTION: Recommendations and a
statement.

SUMMARY: The Administrative
Conference of the United States, at its
Fortieth Plenary Session, adopted four
recommendations and one statement.
Recommendation 89-7, Federal
Regulation of Biotechnology,
recommends steps to improve
interagency coordination of federal
biotechnology regulation. These include
enlarging the membership of the Office
of Science and Technology Policy's
Biotechnology Science Coordinating
Committee and opening its proceedings
to the public unless they involve
confidential information. While the
Conference recommends no statutory
changes now, it suggests that a survey of
biotechnology development and existing
regulation be conducted, and that the
President and Congress monitor
interagency coordination of
biotechnology regulation. The
Conference also suggests that agencies
consider adopting appropriate
procedures concerning availability of
information and public participation in
biotechnology regulatory proceedings.
Recommendalion 89-8, Agency
Practices and Procedures for the
Indexing and Public Availability of
Adjudicatory Decisions, calls upon
agencies to compile a subject-matter
index of their adjudicatory decisions to
afford citizens information useful in
dealing with the agencies and to assist

the development of agency standards
and policies on general issues and
recurring questions. Indexes, which
should be public, may be either
universal or selective. The
Recommendation advises agencies to
include in a selective index all
significant adjudicatory decisions of the
agency's highest level tribunal, whether
or not they are considered precedential.
Agencies are advised to consider
indexing significant lower level final
decisions.

Recommendation 89-8, Processing and
Review of Visa Denials, recommends
that the Department of State implement
a number of changes in its procedures
for review of visa applications at United
States consulates abroad. Such changes
include permitting the assistance of
attorneys, increased explanation of the
basis for visa denials, and making
public advisory opinions of the Visa
Office. The Recommendation also asks
the State Department, after appropriate
study, to develop and submit to
Congress a proposed process for
administrative review of consular visa
actions.

Recommendation 89-10, Improved Use
of Medical Personnel in Social Security
Disability Determinations, recommends
steps that SSA should take to increase
the role of medical personnel at the
initial decision stage of disability
claims, including giving the medical
member of the team primary
responsibility for developing medical
evidence in the record and using
medical personnel to resolve conflicts
on medical issues. It also recommends
that SSA (1) provide medical personnel
training on legal and program issues; (2)
eliminate the separate reconsideration
stage; and (3) encourage its
administrative law judges to use
independent medical experts to assess
the need for additional medical
evidence.

In a Statement, Procedures for
Resolving Federal Personnel Disputes,
the Conference suggests that Congress
review the highly complex procedural
framework set up by the Civil Service
Reform Act. The Conference notes that
the existing intricate procedures,
consciously designed by Congress, have
been perceived by employees and their
representatives as providing necessary
protection, and the question whether to
retain or modify those procedures must
be resclved largely through the

legislative process. The Statement
describes several issues that should be
considered in a comprehensive
congressional review.
Recommendations and statements of
the Administrative Conference are
published in full text in the Federal
Register upon adoption. Complete lists
of recommendations and statements,
together with the texts of those deemed
to be of continuing interest, are
published in the Code of Federal
Regulations (1 CFR parts 305 and 310).

DATES: These recommendations and
statement were adopted December14-
15, 1989, and issued December 27, 1589.

FOR FURTHER INFORMATION CONTACT:
Jean R. Conrad, Librarian and
Information Officer or Jeffrey S.
Lubbers, Research Director (202-254-
7065).

SUPPLEMENTARY INFORMATION: The
Administrative Conference of the United
States was established by the
Administrative Conference Act, 5 U.S.C.
571-576. The Conference studies the
efficiency, adequacy, and fairness of the
administrative procedures used by
federal agencies in carrying out
administrative programs, and makes
recommendations for improvements to
the agencies, collectively or
individually, and to the President,
Congress, and the Judicial Conference of
the United States (5 U.S.C. 574(1}).

At its Fortieth Plenary Session, held
December 14-15, 1989, the Assembly of
the Administrative Conference of the
United States adopted four
recommendations and one statement,
the texts of which are set out below. The
texts of recommendations will be
transmitied to the affected agencies and,
if so directed, to the Congress of the
United States. The Administrative
Conference of the United States has
advisory powers only, and the decision
on whether to implement the
recommendations must be made by each
body to which the various
recommendations are directed.

The transcript of the Plenary Session
will be available for public inspection at
the Conference's offices at Suite 500,
2120 L Street NW., Washington, DC.

List of Subjects in 1 CFR Parts 305 and
310

Administrative practice and
procedure.
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PART 305—RECOMMENDATIONS OF
THE ADMINISTRATIVE CONFERENCE
OF THE UNITED STATES

1. The authority citation for part 305
continues to read as follows:

Authority: 5 U.S.C. 571-576.

2. The table of contents to part 305 of
title 1 CFR is amended to add the
following new sections:

Sec.

305.89-7 Federal Regulation of
Biotechnology (Recommendation No. 89—
7).

305.80-8 Agency Practices and Procedures
for the Indexing and Public Availability
of Adjudicatory Decisions
(Recommendation No. 89-8).

305.80-9 Processing and Review of Visa
Denials (Recommendation No. 89-9).

905.89-10 Improved Use of Medical
Personnal in Social Security Disability
Determinations (Recommendation No.
89-10).

PART 310—MISCELLANEOUS
STATEMENTS

3. The authority citation for part 310
continues to read as follows:

Authority: 5 U.S.C. 571-576.

4. The table of contents to part 310 of
title 1 CFR is amended to add the
following new section:

Sec.
31015 Procedures for Resolving Federal
Personnel Disputes.

5. New §§ 305.89-7 through 305.89-10
are added to part 305, to read as follows:

§ 305.89-7 Federal Regulation of
Biotechnology (Recommendation 89-7).

New biotechnology techniques promise
great benefits in fields such as medicine,
agriculture, and manufacturing. However,
these new techniques, which involve
alteration of the genetic structure of an
organism, have raised concerns that some
new organisms or products may be dangerous
to individuals or detrimental to the
environment. This recommendation
addresses coordination of federal regulation
in this area and the procedures agencies use
to regulate biotechnology development,
testing and use.

Genetically-engineered organisms are
regulated under a variety of statutes enacted
to prevent or reduce society’s exposure to
unsafe or harmful products or substances.
The agencies with such statutory authorities
currently share responsibilities for regulation
of biotechnology in accordance with policy
statements issue in 1986 by the agencies and
by the Director of the Office of Science and
Technology Policy (who serves as the
President's Science Adviser).! In its policy

1 OSTP, Coordinated Framework for Regulation
of Biotechnology; Announcement of Policy and
Notice for Public Comment, 51 FR 23302 (1986).

statement, the Office of Science and
Technology Policy (OSTP) attempted to
clarify the responsibility of each agency
where more than one agency shared
jurisdiction to regulate biotechnology areas.

The Conference recommends a
continuation of interagency coordination
under the auspices of the OSTP. Experience
does not currently indicate that new
legislation is needed for effective interagency
coordination of biotechnology regulation. On
the other hand, the Conference believes that
both the President and the Congress should
monitor closely the coordination process
because of the importance of this area to the
nation's economic and social well-being.

The Conference also recommends that the
President and the Congress, through the
OSTP and the Office of Technology
Assessment (OTA), survey biotechnology
developments and agency regulation of
biotechnology under existing statutes to
determine whether current law and
regulation provide adequate authority to
protect public and private interests or
whether in particular instances current
regulation is unnecessary. The survey should
identify whether nonregulation of any
particular area reflects an agency decision
not to use its authority to regulate or an
absence of regulatory authority.

The Conference also urges changes in the
coordination role for biotechnology
regulation performed by the President’s
Office of Science and Technology Policy.
Most importantly, the Conference urges the
President to make the work of the Office's
Biotechnology Science Coordinating
Committee (BSCC) a high priority, A
revitalized BSCC can help agencies
coordinate their activities concerning
biotechnology development, regulation,
funding, and biosafety research. To fulfill this
mandate, the Conference believes the BSCC's
role should emphasize fact-finding, reporting,
and serving as a clearinghouse for
information relating to biotechnology.

The Conference recommends that agencies
engaged in biotechnology regulation
articulate their policies through generic rules
and policy statements to the extent possible.
Since public acceptance of agency decisions
is especially important in this area and
because of the novelty and uncertainty of the
risks associated with biotechnology, the
Conference encourages agencies to adopt
appropriate procedures to allow public
participation. Agencies are also encouraged
to seck ways to make biosafety information
available to the public to the maximum
extent consistent with protection of the
proprietary interests of submitters of
confidential business information.

Recommendation

1. Biotechnology Regulatory Structure

(a) Interagency coordination is
critically needed to mitigate problems
caused by concurrent regulation of
biotechnology by two or more agencies.
The Office of Science and Technology
Policy's Biotechnology Science
Coordinating Committee (BSCC) should
have primary responsibility for
identifying issues, exchanging

information and preparing reports
concerning issues common to several
agencies. Responsibility for establishing
uniform government policies should be
retained by the Office of Management
and Budget working in coordination
with the BSCC.

(b) The President and Congress should
survey biotechnology developments and
agency regulation of biotechnology
under existing statutes to consider
whether and in what respects current
regulation of biotechnology is
inadequate or excessive. To facilitate
this, the President’s Office of Science
and Technology Policy (OSTP) and
Congress' Office of Technology
Assessment (OTA) should, jointly or
separately, identify all areas of
biotechnology activity and determine
the extent to which they are being
regulated. OSTP and OTA should assess
whether or not additional or diminished
regulatory authority is desirable in such
areas and furnish their findings and
recommendations to the President and
Congress.

2. Regulatory Coordination

(a) The President should make
coordination of the government's
activities relating to biotechnology a
high priority. This should include:

(1) Monitoring the effectiveness of
interagency coordination;

(2) Directing the Science Adviser to
enlarge the membership of the BSCC to
include all federal agencies that have
substantial responsibilities for
biotechnology research, development, or
regulatory policy; and

(3) Directing the Science Adviser to
invite representatives of other agencies
to participate in the BSCC's activities, as
appropriate, such as when their
regulatory or other official
responsibilities may be affected.

(b) The BSCC should have a broad
subject-matter mandate, including issues
of biotechnology development,
regulation, funding, and biosafety
research. The Committee's role should
emphasize fact-finding, reporting, and
serving as a clearinghouse for
information relating to biotechnology.

(c) The Science Adviser should
establish a policy for the BSCC that will
foster opening its proceedings to the
public.

(1) Meetings of the BSCC should be
open to the public unless they involve
confidential information.

(2) Members of the public should be
allowed to provide comments to the
BSCC either orally or in writing,

(3) The BSCC may invite advice from
experts outside the government.

(4) The BSCC should keep minutes or
other records of its proceedings,
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including the reasons for closing any
meetings.

3. Regulatory Procedures

(a) Agencies should, where
appropriate, seek opportunities to
promulgate generic biotechnology rules
to address recurring regulatory issues.

(b) Agencies should consider the
adoption of rules or policy statements to
enunciate the principles or criteria they
will include in their risk assessment and
management decisions. When adopting
policy statements, agencies should
follow the public participation
procedures set forth in Conference
Recommendation 76-5.2

(c) Agencies should consider adopting
appropriate procedures to allow public
participation and other forms of input
when making regulatory determinations
concerning biotechnology, Such
procedures might include: :

(1) Giving notice to the public with an
invitation to submit comments
concerning the determination;

(2) Providing additional notice of
pending regulatory actions to persons
who live near sites where proposed
aclivities would take place;

(3) Holding informal public hearings to
supplement written procedures; or

(4) Utilizing advisory committees
under the Federal Advisory Committee
Act.?

(d) Agencies should seek ways to
meet the public's need for biosafety
information about substances or
organisms produced through
biotechnology, without divulging
confidential business information.* Such
steps might include:

(1) Requesting submitters of
confidential business information to
focus their claims for confidentiality as
much as possible;

(2) Requiring submitters of data that
include confidential business
information to identify those portions
that are claimed to be confidential and
to substantiate their claims at the time
of submission; and

(3) Summarizing or aggregating
confidential data in a manner that does
not compromise confidentiality.

§ 305.89-8 Agency Practices and
Procedures for the Indexing and Public
Availability of Adjudicatory Decisions
(Recommendation 89-8).

This recommendation examines the
obligation of agencies to index and make

* ACUS Recommendation 76-5, Interpretive Rules
of General Applicability and Statements of General
Policy, 1 CFR 305.76-5 (1989).

* See ACUS Recommendation, 82-5, Federal
Regulation of Cancer-Causing Chemicals, Part IV, 1
CFR 305.82-5 (1989).

* See ACUS Recommendation 82-1, Exemption

(b){4] of the Freedom of Information Act. 1 CFR
305.82-1 (1988).

their adjudicatory decisions available to the
public.

The Freedom of Information Act (FOIA)
imposes numerous affirmative disclosure
obligations on agencies. Under 5 U.S.C.
552(a)(2), each agency, in accordance with
published rules, is required to make final
adjudicatory decisions and orders * available
for public inspection and copying unless the
materials are promptly published and copies
are offered for sale. In addition, each agency
shall maintain and make available for public
inspection and copying current indexes that
provide identifying information for the public
s to any matter issued, adopted, or
promulgated. FOIA further mandates that
each agency shall promptly publish, quarterly
or more frequently, and distribute copies of
each index unless it determines, by order
published in the Federal Register, that such
publication is unnecessary and impracticable,

Many agencies do, in fact, index and
publish or otherwise make available to the
public their adjudicatory decisions, as
required under FOIA (e.g., the National Labor
Relations Board, the Merit Systems
Protection Board, the Interstate Commerce
Commission, the Securities and Exchange
Commission). This recommendation, then, is
addressed ta those agencies which either
entirely fail to index, publish or make their
decisions available to the public or fail to do
so adequately, whether or not they use
adjudicatory precedent to pronounce and
develop agency policy.

Debate has surrounded consideration of an
appropriate test for determining which types
of adjudicatory decisions are included in this
affirmative disclosure obligation. The
Attorney General initially expressed the
opinion that FOIA requires that agencies
index only those decisions cited by an
agency or relied upon as precedent. This
limitation, in the view of the Attorney
General, was derived from both the
enforcement provision in the statute, which
precludes the agency from giving
precedential effect to matters not indexed,
and the legislative history of the statute,
which indicates that the disclosure provision
was intended to make available documents
having precedential significance. The
Attorney General also was influenced by the
impracticality of indexing all agency
decisions.

Application of the affirmative disclosure
requirements, beyond simply precedential
decisions, however, offers several
advantages. First, if agencies index all
significant decisions, and not just those
decisions deemed to be precedential,
agencies would be less inclined to be
restrictive or one-sided in the selection of
cases to be accorded precedential effect.
Second, private parties affected by agency

! This subsection also covers agency statements
of policy and interpretations, as well as
administrative staff manuals and instructions 1o
staff that affect a member of the public. The
Conference has already recommended that agency
policies that affect the public should be articulated
and made known to the public to the greatest extent
feasible, ACUS Recommendation 71-3 “Articulation
of Agency Policies." See also ACUS
Recommendation 70-3, "SEC No-Action Letters
Under section 4 of the Securities Act of 1933."

action would be in a better position to learn
of and influence agency policy. Third, a
broader application of affirmative disclosure
requirements would implement the
underlying aim of the FOIA indexing
requirements which is to efford citizens the
essential information needed to deal
effectively and knowledgeably with federal
agencies and to guard against the
development of secret law. Lastly, a current
index of final decisions may assist agencies
in developing standards and policies with
respect to general issues and recurring
questions,

The few cases dealing with the FOIA
affirmative disclosure obligations have
generally read the precedential test broadly.
They require disclosure not only of decisions
that an agency considers to be binding but
also all decisions that an agency retains for
general reference and research. The
recommended approach to the indexing and
public availability of final decisions focuses
less on the binding nature of the precedent
and more on the value that decisions can
have to inform and assist the public.

Recommendation

1. Indexing of Agency Decisions

Agencies that do not already do so
should compile a subject-matter index of
their adjudicatory decisions so as to
afford citizens information useful in
dealing with the agencies and to assist
the development of agency standards
and policies on general issues and
recurring questions.?

In meeting FOIA indexing
requirements, agencies should ensure
that a subject-matter index is made of
their decisions and that the index
includes all significant decisions,
whether or not the decisions are
designated as precedential.

2. Level and Scope of Decision
Indexed X

The index should cover the
adjudicatory decisions of the agency's
highest level tribunal. The agency
should also consider whether to index
significant lower level decisions that
have become final. The adjudicatory
decisions intended to be covered by this
recommendation are those made with
an accompanying written opinion or
rationale in contested cases after an
opportunity for a hearing at some stage
of the proceeding.

3. Index Contents

* In programs where the agency has established &
policy that none of its decisions have precedential
eifect, the Conference urges that the agency re-
examine the feasibility of creating a system that
accords certain decisions precedential value to
provide guidance about the factors that influence
their decisions and to ensure better development of
agency policy and standards. See ACUS
Recommendation 87-7, “A New Rale for the Social
Security Appeals Council,” 1 CFR 305.87-7. See also
ACUS Recommendation 71-5, “Procedures of the
Immigration and Naturalization Service In Respect
to Change-of-Status Applications.”
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Agency indexes should be designed
for effective and efficient use, These
indexes should contain sufficient
information on each indexed decision to
identify the major issues decided and
the location of the case file. Agencies
should adopt one of the following
practices in indexing their adjudicatory
decisions:

A. Universal Index. Index all final
decisions; or

B. Selective Index. Where the volume
of decisions makes a universal index
impracticable or uninformative,
selectively index final decisions
omitting those decisions that are
repetitive. The selective index should
include all significant decisions.
Decisions may be significant because
they are deemed by the agency to be
precedential or otherwise establish a
principle to govern recurring cases with
similar facts, develop agency policy and
exceptions to the policy in areas where
the law is unsettled, deal with important
emerging trends, or provide examples of
the appropriate resolution of major
types of cases not otherwise indexed.

4. Public Notice of the Index

Agency indexes should be fully
disclosed and readily available.
Appropriate notice of the existence of
unpublished decisions should also be
given in both the agency's FOIA
regulations and the procedural or
substantive regulations governing the
specific program.

5. Computer Technology

Agencies should explore the use of
computer technology in order to promote
accessibilty and reduce costs of
indexing.

§ 305.89-9 Processing and Review of Visa
Denials (Recommendation 83-9).

United States consulates around the world
complete the processing of some nine million
applications for immigrant and nonimmigrant
visas each year. Approximately ninety
percent are granted; ten percent are denied.
Under current practice, the only review of a
consular official's denial of a visa may be by
a more senior officer in the consulate, or, on
points of law, by the Visa Office in the State
Department. The Immigration and Nationality
Act has been read to preclude administrative
review, and the courts, with a few
exceptions, have declined to review visa
denials.

Immigrant visas are available to persons
with close family relationships to U.S.
citizens and residents, or with particular
abilities or skills that are needed but not
otherwise available in the United States.
Nonimmigrant visas are available in a long
list of classes, ranging from tourists to
students to certain types of business
personnel to diplomats.

Whatever the visas category or class, there
clearly are important interests at stake. These
interests are not just those of the applicants

themselves, but also of citizens and residents
of the United States who are sponsoring the
applicant or have some other interest in the
applicant's presence in the United States,
These interests warrant a close look at
whether initial decisions in this important
program of mass adjudication should be more
fully reviewable than at present.

Federal law and State Department
regulations give consular officers substantial
discretion in adjudicating visa applications.
For example, consular officials exercise
absolute discretion in determining whether
an applicant may be represented by an
attorney or other qualified representative at
the visa application interview, Furthermore,
although current Department regulations, at
22 CFR 41.121(c), require that a denial of a
visa application be reviewed by a more
senior officer, the high volume of applications
at some posts has resulted in only a random
sample of denials being reviewed. Review by
a senior official may also be a problem in
single-officer posts.

Consular posts send a few hundred cases a
year presenting significant legal issues to the
Visa Office of the State Department for an
advisory opinion that is binding only with
respect to legal issues. The applicant
typically has no notice of this proceeding.
Such review affects the results in only a
small number of cases, since most visa
denials are based on a factual determination.

Current law has been read by some to limit
both administrative and judicial review.
Section 104(a) of the INA, 8 U.S.C.1104(a),
excepts the Secretary of State from the
administration or enforcement of “those
powers, duties and functions conferred upon
the consular officers relating to the granting
or refusal of visas." This language has been
considered by some to preclude the
establishment of a more formal review
mechanism within the State Department.
Further, courts have generally limited the
extent of available judicial review.

The Conference believes that it is
important that there be at least some level of
review of consular discretion to deny or grant
visas, The availability of such review would
not only encourage consistency and care in
the initial adjudication, but would serve
interests of fairness and legitimacy. On the
other hand, a review scheme in this area can
be crafted in a fashion that keeps procedure
to a minimum, takes account of the extremely
high volume of visa applications, and avoids
over-judicialization of the process.

The Recommendation reflects a two-
pronged approach to administrative review of
visa denials, aimed both at improving the
review at the consular level and at
considering the creation of a level of
centralized administrative review. The
suggestions directed at the consular offices
are intended to encourage quick, consistently
applied, and cost-effective review that would
resolve many of the issues on which review
might be requested. The Recommendation
also asks the State Department to study the
issues, and develop and submit to Congress a
proposed process for administrative review
of consular actions. The Conference
recognizes that there are currently competing
priorities for resources that might be required
by implementation of the Recommendation,

but believes that these proposals should be
implemented as quickly as is feasible under
the circumstances.

Recommendation

1. The State Department should adopt
a regulation ensuring that applicants
may be accompanied by an attorney or
other authorized representative during
the course of the visa application
interview process. To the extent
practicable, the State Department
should take steps to reply promptly to
communications from applicants or
authorized representatives and to
ensure that facilities are available to
enable applicants to meet with their
representatives during the application
interview process.

2. The State Department should
require consular officers to provide brief
but explicit written statements of the
factual and legal bases and reasons for
denying a visa application, except
where reasons of national security or
potential adverse effects on foreign
policy dictate otherwise.

3. The State Department should
modify its regulations to allow Visa
Office advisory opinions to be made
available to applicants and their
authorized representatives except where
national security or potential adverse
effects on foreign policy dictate
otherwise.

4. The State Department should either
comply with its regulation found at 22
CFR 41.121(c) requiring review within a
consulate of each denial of a visa
application, or examine alternative
systems to review visa denials at
consular posts. In such a study, the State
Department should keep in mind the
goal of ensuring consistency in visa
adjudications and consider possible
alternatives to address exigencies
created by busy consular posts, for
example, by reviewing random samples
of visa denials, or selecting for review
certain types of denials.

5. The State Department should, after
appropriate study, develop and submit
for Congressional review a proposed
process for administrative review of
consular visa actions.!

§ 305.89-10 Improved Use of Medical
Personnel in Social Security Disability
Determinations (Recommendation 88-10).

The Social Security Administration
annually processes more than 1.5 million
requests for Disability Insurance Benefits and
Supplemental Security Income requiring &
determination whether the claimant is
disabled. The Administrative Conference bas

' 1f it is thought that current law precludes such a
State Department study, Congress should authorize
the State Department to undertake the study.
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addressed various aspects of the Social
Security Administration's administrative
procedures in earlier recommendations.! This
recommendation focuses more specifically on
the appropriate use of medical personnel in
making disability determinations.

The Social Security Administration {SSA)
uses medical personnel currently in two
ways. First, initial and reconsideration
determinations are made for SSA by
federally funded state agencies that use
teams composed of one lay disability
examiner and one medical doctor or
psychologist.? Second, medical sources are
used to provide evidence of disability in
individual cases and to explain or elaborate
upon medical evidence obtained from other
sources. Medical sources provide evidence
relating to individual claims to state agencies
at the initial decision and reconsideration
levels, to administrative law judges at the
hearing level, and to the Appeals Council.
Requests can be made to the claimant’s
treating physician or to an independent
physician who is asked to examine the
claimant and report on his or her findings.
Doctors are asked by some administrative
law judges to explain or elaborate upon
existing medical evidence; other
administrative law judges and most state
agency personnel do not use independent
medical doctors for these purposes. Medica)
personnel are involved in the disability
determination process for other federal
disability programs as well. Although the
extent to which they are used varies from
program to program, programs typically
concenirate the use of medical personnel at
the initial decision stage. a5 does the Social
Security Administration.®

There is no doubt that medical personnel
can offer valuable assistance in making
disability determinations called for by the
Social Security Act. Notwithstanding the
mixed medical and legal content of the Social
Security Act's disability standards, most
disability determinations require the
resolution of medical issues in one form or
another. At the same time, it must be
recognized that doctors cannot simply apply
their general medical expertise to the work of
determining disability under a complex and
multi-faceted statutory disability standard.
Doctors are accustomed to evaluating a
person's limitations in the context of
treatment; they are oriented professionally to
identify the cause of and resolve limitations,
rather than to identify limitations and then
measure them against stated requirements for
receipt of benefits. These recommendations

———

! See Recommendations 78-2 (AL] hearing stage),
87-6 (state level determinations), 87-7 (Appeals
Council).

* For cases involving mental impairments, Social
Security regulations provide that either
psychologists or psychiatrists may assist in
determining disability. Accordingly, references to
the terms "medical sources,” “physicians," and
"doctors” in these recommendations are intended to
include psychologists used in those cases.

* While the Conference has examined the other
federal disability programs and believes that these
recommendations hold valuable lessons for the
agencies administering those programs, these
recommendations are addressed solely to the Social
Security Administration,

are intended to help reconcile the needs of
the Social Security Administration disability
determination process for medical expertise
and the ability of the medical profession to
meet those needs.

Medical personnel perform three main
functions in current practice. First, they assist
in developing the medical records on which
disability decisions are based. Second, they
provide medical evidence for the record,
including medical findings and opinions
relating to an individual claimant's
impairments and explanations of other
medical evidence already in the record.
Third, they participate in making disability
decisions at the initial and reconsideration
levels based on the record.

Each of these functions suggests models for
using medical decisionmakers in Social
Security disability determinations. The first
model would increase the responsibility of
medical personnel for compiling all relevant
medical evidence. Medical personnel would
concentrate on evaluating the adequacy of
the record and following up with requests for
clarification and additional information from
treating and consulting medical sources.
Medical personnel would also be given
specific responsibility for assuring that all
medical evidence in the record is clear and
understandable to both medical and non-
medical decisionmakers. The second model
would improve the use of doctors as sources
for supplying medical data and opinions on
which disability decisions can be based. This
model also supports the use of medical
personnel to evaluate and resolve certain
specified medical issues relevant to a claim
if, in a particular case, there are medical
issues that can be identified as appropriate
for separate decision. The third model would
make more effective use of medical personnel
in decisionmaking role. This model would
concentrate medical resources at the initial
decision level, where a doctor would share
the responsibility for decisionmaking with a
non-medical disability examiner. The doctor
member of the team would be given special
responsibility for certain tasks, and would
undertake a full and independent review of
the entire record in each case. The
expectation is that through open exchange of
information between the two decisionmakers
and a reasonable allocation of responsibility
based on each member's expertise, most
disability determinations will be made by
consensus. If conflicts arise on medical
issues, separate medical personnel would be
given the authority to resolve those conflicts.

The following recommendations would
implement the important provisions of each
of these models. Implementing these
recommendations would require greater
expenditures for medical personnel and
related support at the state agencies.
However, additional costs should be offset by
savings resulting from elimination of the
reconsideration level and reduced numbers of
administrative and federal court appeals.

Recommendation

A. Improvements at the Initial Decision
Level

The Social Security Administration
(SSA) should enhance the

decisionmaking role of medical
personnel at the initial decision level.
This can be accomplished by improving
upon the current practice of using two-
member teams—consisting of a medical
member who is a licensed physician or
psychologist and a non-medical member
who is a disability examiner—to
determine disability, as follows:

1. Responsibility for developing
medical evidence. SSA should ensure
that the medical member of the team is
given primary responsibility for
developing the medical evidence * in the
record.

(a) Staff and rescurces should be
allocated so as to assure that a complete
record of all evidence relevant to a
disability claim is obtained before an
initial decision is made on the claim.

(b) Specially trained support staff,
including nurses and non-medical
personnel, should be made available to
assist the medical member in developing
the medical evidence.

(c) The medical member should,
whenever possible, be assigned direct
responsibility for evaluating the
adequacy of reports from physicians and
for following up with requests for
clarification or additional information
from these sources.

2. Identifying and deciding discrete
medical issues. SSA should develop a
list of discrete issues raised by the
applicable disability standards that may
arise in individual claims and that are
appropriate for decision by medical
staff. The medical member of the team
assigned to a claim should be made
responsible for identifying any such
discrete issues raised in the claim,
developing all evidences relevant to the
issue, and reaching a decision on that
issue.

3. Resolving medical conflicts. SSA
should ensure that medical personnel
are used to resolve any conflicts on
medical issues that arise in the course of
team evaluations of disability at the
initial decision level.

(a) Senior medical staff should be
given the authority to review claims
where the team members are unable to
agree and to recommend further action,
including the development of additional
medical evidence, to resolve the conflict.

* “Medical evidence" includes (1) medical
findings and opinions relating to an individual
claimant's impairments, (2) other evidence,
including subjective symptoms, that is relevant to
determining the existence or severity of the
claimant’s condition, and (3) explanations of other
medical evidence already in the record. The
recommendations’ focus on development of medical
evidence is not intended 1o minimize the importance
of the development of other evidence, including
vocational evidence.
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(b) If the conflict persists, the state
agency's medical personnel should
assume primary responsibility for
evaluating the record with respect to the
medical issues and for making a
determination based on that record.

{c) As part of this process,
independent medical experts, or panels
of experts, should be identified and
retained for use as examining and non-
examining consultants, as appropriate.

4. Notice of deficiencies in medical
evidence. SSA should require that
claimants be informed specifically of
any deficiencies in the medical evidence
that could lead to an adverse
determination before the initial decision
is made.

(a) This notice should be prepared by
the medical member of the team, should
clearly explain any deficiency in the
medical evidence, and should encourage
the claimant to provide additional
information and explanation, as needed.
This notice should also state that the
agency will assist claimants in obtaining
this information when they are unable to
do so on their own due to financial or
other constraints.

(b) As part of this process, either the
claimant or the medical member should
have the authority to initiate a face-to-
face interview.

5. Ensuring quality of evidence. SSA
should take steps to improve the guality
of evidence provided by medical sources
for disability adjudications.

{a) Guidelines should be established
that identify priorities for the use of
treating physicians, examining
physicians and non-examining
physicians, including specialists, for
these purposes.

(b) Selection and evaluation of
physicians asked to provide medical
information should be performed by
medical personnel independent from the
agency staff responsible for making
disability decisions and should be
supported by a system for quality
control covering both the selection of
physicians and the reports submitted.

(c) Physicians asked to provide
medical information should be
adequately compensated and should be
provided with instructions as to
applicable agency standards.

(d) Medical personnel should be able,
when appropriate, to consult with
specialists before ordering examinations
or tests.

(e) All contacts with medical sources
relating to the determination of
disability for a particular claim should
be documented routinely in writing and
included in the record. SSA should
ensure that claimants are provided a
copy of any reports prior to issuance of

the decision and accorded an
opportunity to object and rebut
appropriately.

8. Training and supervision of
medical personnel. SSA should ensure
that all medical personnel are trained
fully on legal and program issues and
work under the supervision of the chief
medical officer in the state agency. SSA
should also ensure that medical staff act
in accordance with the rules established
by the Social Security Act and relevant
federal court decisions, including the
requirement to obtain and give
appropriate weight to the opinions of
claimants’ treating physicians, in
performing the functions described in
paragraphs 2, 3(b), and 5(a).

B. Reconsideration

7. Elimination of Reconsideration.
SSA should seek to concentrate the
efforts of the disability determination
team on a single initial decision process,
as outlined in these recommendations.
Together with implementations of these
recommendations, the separate
reconsideration stage should be
eliminated.

C. Appeal Level

8. ALJ use of medical experts. SSA
should encourage its administrative law
judges to call on an independent
medical expert in appropriate cases 10
assess the need for any additional
medical evidence and to explain or
clarify medical evidence in the record.®
SSA should make clear by regulation
that a medical expert's evidence can be
presented orally or in writing. The
regulations should also provide that
claimants are notified of the inclusion of
an expert's report in the record and
should assure that claimants’ rights to
object to the inclusion of the report,
submit rebuttal evidence, and cross-
examine the expert are not abridged.
The regulations should also provide that
all information and opinions provided
by medical experts must be included in
the record.

9. New § 310.15 is added to Part 310,
to read as follows:

§310.15 Procedures for Resolving Federal
Personnel Disputes.

In 1978, Congress enacted the most
comprehensive revision of the federal
civil service laws since the Pendleton
Act of 1883. The Civil Service Reform
Act (CSRA) of 1978 created new
institutions and processes for personnel
management, including a substantially

3 SSA should also ensure that its ALJs receive
appropriate training on medical issues relevan! to
their decisional responsibilities.

restructured system for considering
complaints, grievances and appeals filed
by federal employees in response to
personnel actions.* Personnel disputes
typically involve such matters as
removals from the service, reductions in
pay or grade, suspensions, furloughs,
promotion and award decisions, and
reductions-in-force.

Congress’ 1978 revision of the
framework for considering empl>, ee
complaints, grievances and appeals was
in part prompted by the confusing,
complex and time-consuming nature of
the existing procedures. Moreover, the
procedures were seen as intimidating to
both managers and employees and,
therefore, likely to deter managers from
taking appropriate personnel action and
to discourage employees from pursuing
available avenues to vindicate their
rights. There was also a perception that
the Civil Service Commission was
unsympathetic to employee
discrimination cases and to unions.

The statutory framework created in
1978, with its new forums for
adjudicating employee claims, was no
less complex and has continued to
produce costs, delays, and confusion,
accompanied by substantial resource
commitments. Close scrutiny discloses
that this complexity was in large part
created by the tension inherent in the
simultaneous pursuit of three important
legislative goals: adequate protection of
employees from discrimination;?

! Five institutions share in the administration of
the CSRA:

1. Office of Personnel Management (OPM), which
is vested with the general authority to execute.
administer and enforce the laws and rules
governing the civil service except with respect to
those functions vested in other agencies;

2. Merit Systems Protection Board (MSPR), which
is an independent adjudicatory body charged with
hearing and deciding employee appeals from agency
personnel actions of various kinds including major
performance and disciplinary actions;

3. Office of the Special Counsel (OSC), which is
charged with the investigation and prosecution
before the MSPB of requests for corrective and
disciplinary action when prohibited personnel
practices have allegedly occurred:

4. Equal Employment Opportunity Commission
(EEOC), which enforces various anti-discrimination
statutes as they apply to both public and private
employment, including Title VII of the Civil Rights
Act of 1964, the Age Discrimination in Employment
Act. and the Rehabilitation Act; and

5. Federal Labor Relations Authority (FLRA),
which is an independent agency charged with
hearing and deciding complaints of unfair labor
practices and reviewing arbitration awards on
malters falling within the scope of negotiated
grievance procedures established by collective
bargaining agreements.

2 “Discrimination” refers to discrimination on the
basis of race, color, religion, sex, national origin.
age, and handicapping condition.




Federal Register / Vol. 54, No. 249 / Friday, December 29, 1989 / Rules and Regulations

53499

uniformity in federal personnel
management; and solidification and
expansion of the place of arbitration as
a mechanism to resolve federal
employee grievances.

As a general principle, procedures for
handling federal employee disputes
should be as simple and fair as feasible.
Fairness must include a concern for the
timely, final resolution of claims. At the
same time, however desirable
procedural simplification may be,
federal employees and managers alike
should have confidence in the processes
for adjudicating personnel disputes. This
is especially true when a federal
employee contests a personnel action on
the grounds of discrimination, since
nothing is more basic than the right to
be free of invidious discrimination.

To address these matters, the
Administrative Conference
commissioned a consultant's report.3
The report describes the historical
background to the 1978 reforms, along
with the institutional and procedural
framework created by the CSRA. It
examines the operation of the system
and makes specific recommendations
for legislative and administrative
changes. The Conference’s Committee
on Governmental Processes has held
numerous meetings to consider the
report, has provided opportunity for
public participation in those meetings.
and has invited public comment on
various procedural changes that migh!
be recommended.

This process has demonstrated the
continuing importance of employee and
management concerns in addressing the
procedural questions that are the subject
of the study. The intricate web of
processes, consciously designed by
Congress in its enactment of the CSRA,
resulted in part from substantive policy
and value judgments that transcend the
domain of administrative procedure.
The complex framework has been
perceived by employees and their
representatives as providing necessary
protection against possible arbitrary
employer action, particularly in cases
where discrimination is alleged. As a
result, employees may perceive
proposed procedural simplification as a
potential threat to substantive rights.

For this reason, whether to retain or
modify the present procedures must be
resolved largely through the legislative
process. The experience of the past
decade, as described in the consultant's
report, has persuaded the
Administrative Conference that the time

* William V. Luneburg, The Federal Personnel
Complaint, Appeal, and Grievance Systems: A
Structural Overview and Proposed Revisions, 78 Ky.
L. J. — (1989).

is ripe for fresh consideration by
Congress of the problems that gave rise
to the CSRA and to the issues that have
developed subsequently. In fact,
Congress hag started to re-examine
selected aspects of the system, including
equal employment opportunity. In
addition, the EEOC has issued a notice
of proposed rulemaking to change
substantially the federal sector
discrimination complaint process.*

This Statement describes certain
important issues that we believe should
be addressed as part of a
comprehensive congressional review of
the CSRA processes. These include:

(i) Whether there should be one rather
than the present two opportunities for a
full scale trial-type proceeding in cases
raising claims of discrimination;

(ii) Whether to retain the existing
complex structure for administrative
adjudication of "mixed"” cases, i.e., those
in which the employee alleges that
unlawful discrimination was the basis
for an adverse personnel action;

(iii) Whether the government should
have the right to appeal to the courts in
cases involving claims of discrimination;

(iv) Whether employees or their
unions should be permitted to seek
judicial enforcement of arbitral awards;
and

(v) Whether the functioning of existing
adjudicatory frameworks—grievance
systems of individual agencies, agency
complaint processes for discrimination
cases, the MSPB process and the various
negotiated grievance processes—could
and should be improved.

These questions cannot and should
not be examined in isolation, as any
review of the procedures of the CSRA
should recognize the integrated nature
of the complex processes of the Act.
Whether or not congressional re-
examination takes place, this Statement
also suggests that the Office of
Personnel Management and agencies
scrutinize and, where appropriate, seek
ways to improve the patterns of
communication within agencies and to
employees regarding the workings of the
complaint, grievance and appeal system.
The Conference encourages the creative
use of alternative means of dispute
resolution in resolving employee
claims.5

A. Need for Comprehensive Overview

In considering the issues posed below,
Congress should take into account the

¢ See "Federal Sector Equal Employment
Opportunity” (29 CFR part 1614), 54 Fed. Reg. 45747
[October 31, 1989).

5 See Recommendation 86-3, Agencies’ Use of
Alternative Means of Dispute Resolution. 1 CFR
305.86-3.

fact that the intricate federal personnel
scheme consists of numerous
interrelated processes and institutions.
Accordingly, statutory changes should
be enacted only after careful
consideration of their potential direct
and indirect consequences throughout
the system for resolving employee
complaints, grievances and appeals.

B. Cases Raising Claims of
Discrimination

1. The Number of Hearings in Mixed
Cases. “"Mixed"” cases are controversies
involving personnel actions appealable
to the MSPB, where an employee alleges
that unlawful discrimination was a basis
for the agency's action. These cases are
“mixed" in that they involve issues both
of civil service law and employment
discrimination. Under present law
federal employees, unlike employees in
the private sector, on allegations of
employment discrimination in such
cases, have a right to a full trial-type
administrative hearing (at the MSPB)
and, if unsuccessful, may obtain a
second de novo adjudicatory hearing in
United States District Court. The
question for congressional consideration
is whether an employee who has chosen
a trial-type administrative hearing in a
mixed case, and has then been afforded
the opportunity for a full evidentiary
hearing on the record on all relevant
matters, should be entitled to a judicial
trial de novo or should be limited to
judicial review in a court of appeals on
the administrative record under the
substantial evidence test—the
customary venue and scope of review of
formal administrative adjudications.

2. The Process for Deciding Mixed
Cases. The statutory procedure for
mixed cases provides the opportunity
for sequential consideration by the
MSPB and the EEOC, with the
possibility of further proceedings before
a Special Panel consisling of one
member of the MSPB, one member of the
EEOC, and a chairman appointed by the
President for a term of six years with the
advice and consent of the Senate.
Through these provisions, the CSRA
embodies Congress’ effort to bring to
bear both the MSPB's expertise in
general issues of personnel law and the
EEOC's expertise with discrimination
issues. This complex procedure is
intended (2 achieve a balanced use of
both agencies' expertise.

In most mixed cases presented to the
EEOC, the Commission has accepted the
MSPB decision and, where it has not,
the MSPB has generally deferred to the
Commission's disposition of these cases.
During the first ten years of the CSRA,
there has been only three Special Panel
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proceedings, indicating that the two
agencies have failed to reach an
accommodation in only a very limited
number of cases. Even where a Special
Panel was unnecessary, however,
sequential consideration by the MSPB
and the EEOC has required significant
time and effort and has at times led to
confusion on the part of agencies and
claimants. The question for
congressional consideration is whether
experience confirms the desirability of
dual agency participation in mixed
cases or whether that experience
suggests that consistently fair and more
timely results may be achieved through
a less complex process.

3. Government’s Right to Appeal.
Under existing law the government may
petition for judicial review of certain
administrative and arbitral decisions in
personnel cases that present significant
issues of civil service law. The
availability of such review is either
uncertain or non-existent when those
decisions implicate issues of
discrimination law.® There is
disagreement over the desirability of
permitting the government to seek a
judicial resolution of legal issues that
have been decided adversely to the
government at the administrative level.

The question for congressional
consideration is whether in the interest
of consistency the government should
have the right to judicial review (or at
least the authority to petition for it) in
cases where the Director of OPM
determines that an administrative or
arbitral decision constitutes an incorrect
interpretation of civil service or
discrimination law that may have a
substantial impact, The primary
countervailing considerations are the
increased potential for further delay in
final resolution of such cases and
whether the executive branch should be
authorized to seek judicial resolution of
disputes between two of its agencies, as
would be the case if OPM were
permitted to appeal from adverse
determinations of the EEOC.

C. Enforcement of Arbitration Awards

Although federal employee grievance
arbitration awards are intended to be
binding, federal agencies do not always
comply with them. Under the CSRA, the
only mechanism available to a federal
employee seeking to enforce an arbitral
award is an unfair labor practice
proceeding before the FLRA. Such a
proceeding requires filing of a complaint
by the Authority's General Counsel and
a hearing before the FLRA, followed by
judicial review and enforcement of the

% See, e.g., Moore v. Devine, 780 F.2d 1559 (11th
Cir. 1986),

resulting FRLA order. There is
substantial dispute over the question
whether an employing agency may raise
any defense to an enforcement action
other than compliance with the arbitral
award.

Questions for congressional
consideration include to permit an
employee or union to seek direct judicial
enforcement of federal sector grievance
arbitration awards, where such
enforcement should take place, and
what issues should be open for litigation
in the chosen forum. A central issue is
whether permitting such direct
enforcement actions would increase or
decrease the likelihood of voluntary
agency compliance with arbitration
awards.

D. Need To Examine Existing
Adjudicatory Systems

1. Agency Administrative Grievance
Systems. Agency administrative systems
have taken on increasing importance as
the only avenue of redress 7 available to
an individual employee in cases not
falling within MSPB or EEOC
jurisdiction or within the scope of a
negotiated grievance procedure. The
Office of Personnel Management and
other agencies should ensure that these
systems in fact provide fair, efficient,
and timely resolution of workplace
disputes, and further studies of the
structure and usage of these systems
may be needed.® In reviewing these
processes, agencies should give careful
consideration to alternative means of
dispute resolution.

2. Agency Complaint Processes in
Discrimination Cases. Over the years,
criticism has been leveled at the quality
and timeliness of agency disposition of
discrimination complaints. The EEOC
and individual employing agencies
should continue to take steps to ensure
adequate and expeditious investigation
and timely, final resolution of such
claims. Experimentation with, and
incorporation of, alternative dispute
resolution techniques may be useful.

3. MSPB and Negotiated Grievance
Systems. The MSPB process and the
various negotiated grievance processes
dispose of large numbers of significant
employee claims. Concerns have been
expressed regarding certain aspects of
their operation, including the familiarity
of arbitrators with federal personnel law
and the need for increasing the statutory
independence of the MSPB's

1 See, e.g.,. Harrison v. Bowen, B15 F.2d 1505 (D.C.
Cir. 1987).

8 OPM has recently reviewed the systems
established by agencies and has published a study
entitled A Survey of Agency Administrative
Grievance Systems (June 1989).

administrative judges. These concerns
may warrant further study.

E. Better Communication Within
Agencies and to Employees

Multiple avenues for relief present the
danger of parallel, duplicate
proceedings. Agencies should take steps
to ensure that there are consistent
patterns of communication among their
personnel, labor relations and equal
employment opportunity staffs to reduce
the likelihood of parallel, duplicative
proceedings in personnel actions for
which such duplication is not permitted
by law.

To use the personnel grievance
system effectively, employees must have
clear and reliable information about
options available to them and the
consequence of choosing one route over
another. The Office of Personnel
Management and other agencies should
ensure that there exist readily available
and easily understandable written or
other materials that inform federal
employees of their complaint, grievance
and appeal options and the
consequences of their choice of one
complaint, grievance or appellate route
over another.

Dated: December 26, 1989.
jeffrey S. Lubbers,

Research Director.
[FR Doc. 86-30313 Filed 12-28-89; 8:45 am]
BILLING CODE 8110-01-M

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1201
RIN 3124-AA10

Practices and Procedures

AGENCY: Merit Systems Protection
Board.

ACTION: Final rule.

SUMMARY: On July 6, 1989, the U.S. Meril
Systems Protection Board published
interim rules of practice and procedure
in part 1201, with the exception of
Appendix I, (54 FR 28632) in plain
English so that the Board's requirements
and practice could be more readily
understood by persons who are not
practitioners in personnel
administration or the law. The interim
rules also implemented the
Whistleblower Protection Act of 1989,
Public Law 101-12. The interim
regulations published under part 1201 oo
July 6, 1989 are hereby amended as set
forth below, including the amended
Appendix I to part 1201—Merit Systems
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Protection Board Appeal Form and the
addition of Appendix IV to part 1201—
Sample Declaration Under 28 U.S.C.
1748, and these are now the final
regulations of the Board in this part.

EFFECTIVE DATE: December 29, 1989,

FOR FURTHER INFORMATION CONTACT:
Charles J. Stanislav, (202) 653-8931.

SUPPLEMENTARY INFORMATION: On July
6, 1989, the Board published interim
regulations in this part in plain English,
to implement the Whistleblower
Protection Act of 1989 (Pub. L. 101-12)
and to make other specified changes.
The public was invited to comment on
the interim regulations with respect to
the ease of understanding and
adherence to legal requirements. The
Board has considered the comments
received and has adopted many of those
suggestions and has determined that
certain technical corrections or other
clarifying changes should be made also.
The interim rules are hereby modified
and are published here as the final rules
of the Board in part 1201. The Board is
republishing the entire rules in this part
for clarity and the convenience of the
public, parties and practitioners.

Five agencies and four individuals or
private firms submitted comments on
the interim rules published July 6, 1989.
No organizations responded. The
respondents offered some suggestions
which the Board finds will further
improve the rules. Technical corrections
required in the rules as published were
identified by the Board and by
respondents. These include spelling
errors or missing words or phrases and
are corrected here without discussion or
explanation.

The Board adopted suggestions for the
following: Changing the designation of
“presiding official” to “judge”, changing
“petition for appeal” to “appeal"”,
allowing for filing and service by
facsimile, eliminating the requirement to
certify service to the Board as well as to
the parties, allowing for filing by the
appellant or the appellant's
representative, modifying the paper size
requirement under appropriate
circumstances, clarifying that persons in
official duty status are entitled to pay
and other benefits, clarifying the section
on substitution of parties, clarifying
when a person may be excluded from a
hearing, allowing for filing supplemental
citations where appropriate, requiring
that requests for depositions be served
on the party’s representative but not on
the person to be deposed, clarifying the
statement required in support of a
request for a subpoena, and informing
appellants in mixed cases that if they
waive the discrimination issue, they

may appeal to the U.S. Court of Appeals
for the Federal Circuit.

The Board did not adopt suggestions
for the following: excluding state
helidays in computing timeliness,
permitting agencies to request a hearing
when the appellant does not request
one, making back pay awards payable
jointly to the appellant and the
representative, revising the definition of
“harmful error by changing “would" to
“could", eliminating the requirement
that the Director of the Office of
Personnel Management (OPM) be
served (apparently, notwithstanding
OPM’s right to intervene), requiring that
penalties be imposed if a party fails to
respond to a request for admissions,
listing the types of discovery that may
be required of nonparties, making it
clear that sanctions apply to both
parties, changing the effective date of
interim relief and stating the factors that
a judge is to consider in determining
whether interim relief is appropriate,
and revising the Special Panel's rule that
requires the use of Express Mail.

The following constitutes a section-
by-section analysis and discussion of
each substantive change made at this
time.

(a) Section 1201.2—is amended by
changing the title and the text to state
more clearly the Board's original
jurisdiction, and a technical correction
is made by deleting “Board's" to
conform to Public Law 101-12.

(b) Section 1201.3—is amended by
changing the title of this section and the
title of paragraph (a) to more clearly
state the Board's jurisdiction. Also,
paragraph (a)(8) is amended to state
more clearly the grounds for appeal and
to correct the cite to the U.S. Code by
changing “5" to “38".

(c) Section 1201.4—paragraph (a) is
amended by substituting the term
“judge" for “presiding official™;
paragraph (c) is amended by eliminating
words that are not part of the definition
of “motion™; paragraph (f) is amended
by substituting “appeal" for “petition for
appeal” for accuracy, and *for” is
inserted as a technical correction
between "request” and “review";
paragraph (g) is amended to use “judge"
to conform to the change in paragraph
(a).of this section; paragraph (i) is
amended by adding facsimile as a
method of service; paragraphs (j) and (k)
are amended by deleting “Board
officials" and “or both"; and paragraph
(1) is amended by adding a new second
sentence to state that when service is by
facsimile, the date of service is the date
of the facsimile, and by adding to the
last sentence a parenthetical statement
to exclude days when the Board is

closed to make clear how the Board
computes presumed mailing dates.

(d) Section 1201.12—is amended by
substituting “judge” for “presiding
official” and by making it clear that the
Board's regulations may be waived for
good cause shown unless the regulation
is required by statute.

(e) The heading before § 1201.21 is
amended by deleting “Petitions for".

(f) Section 1201.22—is amended by
substituting “appeal” or “appeals” for
“petition for appeal”.or “petitions” in
the heading and in paragraphs (a), (b)
and (c); paragraph (c) is restated to
make it clear that an appeal may be
dismissed unless a good reason is
shown for the untimely filing, to delete
the words “or the Board” as redundant,
and to substitute “judge” for “presiding
official”; paragraph (d) is amended by
adding that appeals may be filed by
facsimile and by deleting “*normal
business hours"”.

(g) Section 1201.24—is amended by
substituting “appeal" for “petitions for
appeal” and “judge” for “presiding
official”; paragraph (a)(9) is also
amended to eliminate the original
signature requirement and to allow for
signature of the appellant or the
representative; paragraph (b] is
rewritten to clarify the circumstances
for raising a claim or defense not
included in the initial appeal; paragraph
(c) is amended by deleting unnecessary
language; and paragraph (e) is amended
to state that if a timely request for a
hearing is not made, the right to a
hearing is waived.

(h) Section 1201.25—is amended by
substituting “an appeal” for “a petition
for appeal"; also paragraph (c) is deleted
and paragraphs (d}-(f) are renumbered
(c)-(e).

(i) Section 1201.26—is amended by
substituting “appeal” for “petition for
appeal; paragraph (a) is amended to
provide that two copies of both the
appeal and all attachments must be
filed; paragraph (b) is amended to
correct the cite to read § 1201.4(b), to
make it clear that, except for the initial
appeal, all documents submitted with a
pleading—not just the pleading—must
be served on the parties, to add
facsimile as a method of service, and to
delete “service list”; paragraph (c) is
amended to allow exceptions, for good
cause, to the 8% by 11 inch paper size
requirement.

(j) Section 1201.27—is amended by
substituting “appeal” for “petition for
appeal” and “judge” for “presiding
official” in paragraphs (a), (b) and {(c);
paragraph (a) is amended by inserting
the words “of the” between
“representative” and “parties” in the
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second sentence as a technical
correction; paragraph (b) is amended by
substituting “request” for “petition” in
the second sentence.

(k) Section 1201.31—is amended by
substituting “judge"” for “presiding
official” in paragraphs (b) and (c).

(1) Section 1201.32—is amended by
adding clarifying language that
witnesses can be represented when
testifying, but a witness’ representative
cannot examine the witness at the
hearing.

(m) Section 1201.33—is amended by
substituting “judge” for “presiding
official” and to clarify that since Federal
employee witnesses are in a duty status,
they are entitled to appropriate pay and
benefits including travel and per diem.

(n) Section 1201.34—is amended by
substituting “judge” for “presiding
official”; by deleting references to the
Board” in paragraphs (c), (d), and (e) as
redundant; paragraph (c) is also
amended to specifically state that an
organization or an agency may be a
permissive intervenor and to make it
clear that the motion to intervene must
explain the reason why the requester
should be permitted to intervene;
paragraph (e) is also amended to clarify
that advice or suggestions are given by
filing a brief.

(0) Section 1201.35—is amended by
clarifying language in paragraph (a)
stating the conditions for processing an
appeal; paragraph (b) is amended by
adding that a motion for substitution
must be filed within 90 days except for
good cause.

(p) Section 1201.36—is amended by
substituting “judge” for “presiding
official".

(q) Section 1201.37—is amended by
substituting “judge” for “presiding
official"’; paragraph (a)(2) is restructured
for clarity; paragraphi (2)(3) is amended
by inserting “issuance of" in the second
sentence to make clear that a motion for
attorney fees should be filed within 25
days of the date of the issuance of the
final decision under section 1201.116 of
this part; paragraph (b)(2) is rewritten
for clarity and to conform with the law;
and paragraph (b)(3) is amended by
deleting the last sentence as
unnecessary.

(r) The heading before § 1201.41 is
amended by substituting “Judges” for
“Presiding officials".

(s} Section 1201.41—is amended by
substituting “judge(s)” for “presiding
official(s)”, and paragraph (b)(7) is
restated to clarify that any person can
be excluded from the hearing for good
cause.

(1) Section 1201.42—is amended by
substituting “judge” for “presiding

official” and by adding a reference to
appendix IV in paragraph (b).

(u) Section 1201.43—is amended by
substituting “judge” for “presiding
official”.

(v) Section 1201.51—is amended by
substituting “judge” for “presiding
official”, and paragraph (c) is amended
for clarification and to add a reference
to appendix IV.

(w) Section 1201.52—is amended by
substituting “judge” for “presiding
official”.

(x) Section 1201.53—is amended by
substituting “judge” for “presiding
official”, and paragraph (c) is amended
for clarification and to add a reference
to appendix IV.

(v) Section 1201.54—is amended by
substituting “judge’ for “presiding
official".

(z) Section 1201.55—is amended by
substituting “judge(s)” for “presiding
official(s)"; and paragraph (d} is
amended by substituting “the Special
Counsel's” for “such” for clarity.

(aa) Section 1201.57—is amended by
substituting “judge” for “presiding
official”.

(bb) Section 1201.58—is amended by
substituting “judge” for “presiding
official” paragraph (b) is amended also
by correcting the errer in the spelling of
“of”" thereby deleting “or™"; and
paragraph (c) is amended by revising the
first sentence and adding that the judge
will include in the record any
supplemental citations received after the
record is closed.

(cc) Section 1201.61—is amended by
deleting it in its entirety.

(dd) Section 1201.62—is amended by
renumbering it § 1201.61, changing the
title, deleting paragraph (a), eliminating
as unnecessary the paragraph
designation “(b)” and in the remainder
by substituting “judge" for “presiding
official”.

{ee) Section 1201.63—is amended by
deleting if in its entirety.

(ff) Section 1201.64—is amended by
renumbering it § 1201.62 and
substituting “judge” for “presiding
official” and restating the last sentence
for clarity.

(gg) Section 1201.65—is amended by
deleting it in its entirety.

(hh) Section 1201.66—is amended by
renumbering it § 1201.63, correcting the
error in the spelling of "Stipulations” in
the heading, and correcting the error in
the spelling of “proving” in the text.

(i) Section 1201.67—is amended by
renumbering it § 1201.64 and
substituting “judge” for "presiding
official” and changing “will” to “may" in
the third sentence.

(ji) Section 1201.72—is amended in
paragraph (a) by adding that the

identification of potential witnesses is
relevant information that may be
discovered from another person or party
if not otherwise provided, for clarity;
and by deleting the last sentence in
paragraph (c).

(kk) Section 1201.73—is amended by
substituting “judge” for “presiding
official”; paragraph (a) is amended to
clarify that a party's representative or
the party, if there is no representative,
can be served with a discovery request,
to eliminate the requirement that the
persen to be deposed be served also,
and to add “if applicable” after
“deposition”; paragraph (c)(2)(ii) is
amended to add a reference to appendix
IV; and paragraph (d)(5) is amended by
deleting the requirement that discovery
be completed within 65 days and by
deleting the last sentence as
unnecessary.

(1) Section 1201.74—is amended by
substituting “judge” for “presiding
official’; paragraph (c) is rewritten for
clarity.

(mm) Section 1201.75—is amended to
provide that depositions may be taken
by any method agreed to by the parties
and to specify that deponents are
subject to penalties for intentional false
statements.

(nn) Section 1201.81—is amended by
substituting “judge(s)” for “presiding
official(s)"; by revising the last sentence
of paragraph (b) to clarify the required
support for a subpoena request and by
renumbering it as paragraph (c): and by
renumbering paragraph (d) as (c).

(00) Section 1201.82—is amended by
substituting “judge"” for “presiding
official”.

(pp) Section 1201.83—is amended by
deleting the second sentence in
paragraph (a) and substituting a new
sentence to provide for service of
subpoenas by means prescribed by
applicable state law,

(qq) Section 1201.85—is amended by
substituting “judge” for “presiding
official”; and paragraph (a) is amended
to add a reference to appendix IV.

(rr) Section 1201.91—is amended by
substituting “judge” for “presiding
official”, and by substituting “ruling" for
“decision" in the first sentence.

(ss) Section 1201.92—is amended by
substituting “judge” for “presiding
official”.

(tt) Section 1201.93—is amended by
substituting “judge” for “presiding
official'; in paragraph (a) by substituting
“ruling” for “determination” in the first
sentence and by revising the second
sentence for clarity; by deleting
paragraph (c) as unnecessary; and by
renumbering paragraph (d) as (c).
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(uu) Section 1201.101—is amended in
paragraph (a) by deleting the first word
of the third sentence and by deleting the
word “other” between “violate" and
“rules” for accuracy and clarity; and
paragraph (b)(2) is amended by
substituting “judge” for “presiding
official” and clarifying that a decision-
making official means one designated to
hear and decide cases rather than one
who may participate in the process.

(vv) Section 1201.103—is amended by
substituting “judge” for "presiding
official” and in paragraph (c)(1) by
substituting “the" for “his or her".

(ww) Section 1201.111—is amended
by substituting “judge" for “presiding
official”; in paragraph (b)(4) by
substituting “date” for "making"” to
clarify when interim relief is to begin;
and in paragraph (c) by clarifying that
interim relief is to be provided frem the
date of the initial decision to the date of
the final decision, and to clarify that an
agency in appropriate circumstances
may decline to return the appellant to
duty, but in such situations must provide
pay and benefits to the appellant as
required by Public Law 101-12.

(xx) Section 1201.112—is amended by
substituting “judge” for “presiding
official".

(vy) Section 1201.113—is amended by
substituting “judge” for “presiding
official” and by revising paragraph (c)
for clarity.

(zz) Section 1201.114—is amended in
paragraph (a) by deleting the
requirement for an original signature; in
paragraph (c) by adding facsimile as a
method of filing; in paragraph (d) by
deleting all after the third sentence as
redundant; in paragraph (e) by adding a
reference to appendix IV and by
changing "must' to “should" in the last
sentence to recognize that
documentation is not always available;
in paragraph (f) by revising the first
sentence for clarity, deleting “for
waiver” after “motion" throughout the
paragraph, and adding a reference to
appendix IV; in paragraphs (g)(1) and
(8)(2) by providing that a notice of
intervention by either the Director of the
Office of Personnel Management or the
Special Counsel is timely if filed within
45 days of the date the petition for
review is filed; in paragraph (g)(3) by
adding “organization or agency” as
permissive intervenors; in paragraph (h)
by providing for service in accordance
with § 1201.26(b)(2); and in paragraph (i)
by revising the last sentence for clarity.

(aaa) Section 1201.115—is amended
by substituting “judge" for “presiding
official”’; by amending paragraph (b)(1)
to clarify that the initial decision may
grant interim relief to the appellant; by
revising paragraph (b)(2) to clarify that

if the grant of interim relief in the initial
decision requires the return of the
appellant to his/her place of
employment and the agency determines
that the return will be unduly disruptive,
the agency must notify the appellant and
the judge in writing of that
determination; by amending paragraph
(b)(3) to clarify that back pay is not
required for the period preceding the
date of the initial decision before the
Board's decision becomes final; and by
substituting “will" for "may” in
paragraph (b)(4).

(bbb) Section 1201.116—is amended
by substituting “judge” for “presiding
official”; and by amending paragraph
(a)(1) to add that the Board can in a
single decision deny a petition for
review in any case that is reopened or
reviewed, :

(ecc) Section 1201.117—is amended by
substituting “judge" for “presiding
official”.

(ddd) Section 1201.122—is amended in
paragraph (c) by correcting the cite to
§ 1201.4(b) and by adding facsimile as a
method of service.

(eee) Section 1201.123—is amended in
paragraph (a)(1) to delete unnecessary
language and to make it clear that an
agency is to correct a prohibited
personnel practice.

(fff) Section 1201.126—is amended in
paragraph (b)(1) to substitute “will” for
“is to” in the last line for clarity.

(ggg) Section 1201.127—is amended by
substituting “will" for “is about to” in
the first sentence for accuracy and by
substituting “Federal” for "legal” in the
first sentence of paragraph (c).

(hhh) Section 1201.129—is amended
by substituting “judge” for “presiding
official” and by revising paragraph (d)
for clarity.

(iii) Section 1201.135—is amended by
substituting “judge” for “presiding
official”.

(jji) Section 1201.151—is amended by
deleting the last sentence of paragraph
{b) as redundant.

(kkk) Section 1201.153—is amended
by substituting “appeal” for “petition for
appeal” and by revising paragraph (a)(1)
for clarity.

(1) Section 1201.154—is amended by
substituting “appeal(s)"” for “petition(s)"
and “judge” for “presiding official"; in
paragraph (c) by deleting the cite to
§ 1201.12 and the words "in his or her
discretion"; in paragraph (d) by
amending the time limit to 25 days from
the date of issuance of the decision; and
in paragraph (e) by revising the last
sentence for clarity.

{(mmm) Section 1201.155—is amended
by changing the title and deleting
paragraphs (a), (b), and (d) for
simplification; by substituting “judge”

for “presiding official"’; and by
amending the remaining language—
formerly paragraph (c)}—to make it clear
that a judge can remand the
discrimination issue to the agency and
that the remand order will specify the
time period within which the agency
must complete its consideration of that
issue.

(nnn) Section 1201.156—is amended
by substituting “appeal” for “petition for
appeal” and “judge” for “presiding
official”.

(o0o) Section 1201.157—is deleted as
unnecessary.

{ppp) Section 1201.158—is amended
by renumbering it § 1201.157 and by
adding at the end a sentence which
recognizes an appellant’s option to
waive the discrimination issue and file
an appeal with the United States Court
of Appeals for the Federal Circuit.

(qqq) Section 1201.161—is amended
by adding “Equal Employment
Opportunity" before "Commission” in
the title and first sentence; by
substituting “judge” for “presiding
official”; by amending paragraph (e) to
clarify that the reference is to paragraph
(c) of this section; and by amending
paragraph (f) to clarify that an appellant
may file suit in an appropriate United
States district court if the Commission
concurs in the decision of the Board.

(rrr) Section 1201.162—is amended by
correcting paragraphs (a) and (a)(1) to
include language which was omitted in
the publication of the interim rules.

(sss) Section 1201.165—is amended by
renumbering it as § 1201.163; by
amending paragraph (b) to substitute
“appeal" for “petition for appeal"; by
amending paragraph (c){2) to correct the
word “with" to read “within"; by
substituting “Commission” for “EEOC"
in paragraph (d); and by amending
paragraph (d)(3) to correct the cite to
read 5 U.S.C. 1204(g) pursuant to Pub.L.
101-12.

(ttt) Section 1201.182—is amended in
paragraph (a) by adding the title
“Appellate jurisdiction" and correcting
the word “appellant” to read
“appellate” in the first sentence: in
paragraph (c) by correcting the word
“how" in the second sentence to read
“who'; and by deleting paragraph (d) as
unnecessary.

(uuu) Section 1201.183—is amended
by adding words to the section heading
to make it clear that the procedures
apply to petitions for enforcement; by
substituting “judge” for “presiding
official"; by substituting “alleged
noncomplying" party for “alleged not to
have complied” for clarity; by revising
paragraphs (a)(1) (i) and (ii) to specify
what evidence of compliance must
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-include; by adding a new paragraph
(a){2) regarding identification of the
agency official charged with
compliance; by renumbering paragraphs
(a)(2)-(8) as {a)(3)-(7) and by making
appropriate conforming changes in the
references to these paragraphs; by
correcting the spelling of “made” in
renumbered paragraph (a)(5)(i); by
changing the first word to “The” and
changing “decisions" to “decision" in
renumbered paragraph (a)(5)(ii); and by
revising paragraph (b} for clarity.

{www) Appendix I—is amended by
substituting the revised and OMB
approved MSPR Appeal Form [Optional
Form 283] for the previous edition of the
form.

(xxx) Appendix [I—is amended by
adding the facsimile number for each
regional office of the Board.

(vyy) Appendix Ilf—is amended by
adding Memphis, Tennessee as an
approved hearing location under the St
Louis Region.

(zzz) Appendix IV—is added to
provide a sample Declaration under 28
U.S.C. 1746.

List of Subjects in 5 CFR Part 1201

Administrative practice and
procedure, Civil rights, Government
employees.

Accordingly, the Merit Systems
Protection Board revises 5 CFR part 1201
as follows:

PART 1201—PRACTICES AND
PROCEDURES

Subpart A—Jurisdiction and Definitions

Sec.

12011 General,

1201.2 Original jurisdiction.
1201.3 Appellate jurisdiction.
12014 General definitions.

Subpart B—Procedures for Appellate Cases

General
1201.11 Scope and policy.
201.12 Revocation, amendment, or waiver

of rules.

1201.13 Appeals by Board employees.

Appeal of Agency Action; Pleadings

1201.21 Notice of appeal rights.

1201.22 Filing an appeal and responses to
appeals.

1201.23 Computation of time.

1201.24 Content of an appeal: right to
hearing.

1201.25 Content of agency response.

1201.26 Number of pleadings, service. and
response.

1201.27 Class appeals.

Parties, Representatives, and Witnesses

1201.31
1201.32
1201.33
1201.34
1201.35

Representatives.

Witnesses; right to representation.
Federal witnesses.

Intervenors and amicus curiae.
Substituting parties.

1201.36
1201.37

Judges
1201.41

1201.42
1201.43

Hearings
1201.51
1201.52

1201.53
1201.54

Consolidating and joining appeals.
Fees.

Judges.
Disqualifying a judge.
Sanctions.

Scheduling the hearing.

Public hearings.

Verbatim record.

Official record.

1201.55 Motions.

1201.56 Burden and degree of proof;
affirmative defenses.

1201.57 Order of hearing,

1201.58 Closing the record.

Evidence

1201.61 Exclusion of evidence and
testimeny.

1201.62 Producing prior statements.

1201.63 Stipulations.

1201.64 Official notice.

Discovery

1201.71 Purpose of discovery.

1201.72 Explanation and scope of discovery.

120173 Lliscovery procedures.

1201.74 Orders for discovery.
1201.75 Taking depositions.

Subpoenas

1201.81 Reguests for subpoenas.
1201.82 Motions to quash subpoenas.
1201.83 Serving subpoenas.

1201.84 Proof of service.

1201.85 Enforcing subpoenas,

Interlocutory Appeals

120191 Explanation.

1201.92 Criteria for certifying interlocutory
appeals.

1201.93 Procedures.

Ex Pairte Communications

1201.101 Explanation and definitions.

1201.102 Prohibition on ex parte
communications.

1201103 Placing communications in the
record; sanctions,

Final Decisions
1201111 Initial decision by judge.

1201.312 Jurisdiction of judge.
1201,113 Finality of decision.

Subpart C—Petitions for Review of Initial
Decisions

1201.114 Tiling petition and cross petition
for review.

1201.115 Contents of petition for review,

1201116 Procedures for review or
reopening:

1201117 Board reopening of case and
reconsideration of initial decision.
1201.118 OPM petitien for reconsideration.

1201119 Judicial review.

Subpart D—Procedures for Original
Jurisdiction Cases

Actions Brought by the Special Counsel

1201121 Scope of jurisdiction; compliance
with subpart B.

1201.122 Filing complaints and requests:
serving documents on parties.

1201.123
1201124
1201.125

Contenls of complaint.

Rights of employees.

Answer to complaint.

1201.126 Final orders of the Board.

1201127 Requesting stay of personnel
action; protective orders.

1201128 Administrative appeal; judicial
review.

1201.129 Judge: exceptions and replies to
exceptions.

Actions Against Administrative Law Judges

1201.131
1201.132
1201.133

Procedures.

Board jurisdiction.

Filing a complaint.

1201.13¢ Answer to complaint.

1201.135 Judge; exceptions and replies to
exceptions.

1201136 Regquirement for finding of good
cause.

Removal From the Senior Executive Service

1201.141 Right to hearing.

1201142 Hearing procedures; referring the
record.

1201143 Appeal.

Subpart E—Procedures for Cases Involving
Allegations of Discrimination

1201.151 Scope and policy.

1201.152 Compliance with subpart B
procedures.

1201153 Contents of appeal.

1201.154 Time for filing appeal; closing
record in cases involving grievance
decisions.

1201.155 Remand of allegations of
discrimination.

1201156 Time for processing appeals
involving allegations of discrimination.

1201157 Notice of right to judicial review.

Review of Board Decision

1201161 Action by the Equal Employment
Opportunity Commission: judicial
review.

1201.162 Board action on the Commission
decision; judicial review.

1201.163 Mixed cases governed by
Reorganization Plan No. 1 of 1978.

Special Panel

1201171 Referral of case to Special Panel.

1201172 Organization of Special Panel:
designation of members.

1201173 Practices and procedures of
Special Panel.

1201.174 Enforcing the Special Panel
decision.

1201175 Judicial review of cases dacided
under 5 U.S.C. 7702.

Subpart F—Enforcement of Final Decisions
and Orders

1201.181 Authority and explanation.

1201.182 Petition for enforcement.

1201183 Procedures for processing petitions
for enforcement.

Subpart G—Savings Provisions

1201.191 Savings provisions.
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Appendix I to Part 1201—Merit Systems
Protection Board Appeal Form

Appendix II to Part 1201—Appropriate
Regional Office for Filing Appeals

Appendix III to Part 1201—Approved Hearing
Locations by Regional Office

Appendix IV to Part 1201—Sample
Declaration Under 28 U.S.C. 1746

Authority: 5 U.S.C. 1204, and 7701 unless
otherwise noted.

Subpart A—Jurisdiction and
Definitions

§ 1201.1 General.

The Board has two types of
jurisdiction, original and appellate.

§ 1201.2 Original jurisdiction.

The Board's original jurisdiction
includes the following cases:

(a) Actions brought by the Special
Counsel;

(b) Requests, by persons removed
from the Senior Executive Service for
performance deficiencies, for informal
hearings; and

(c) Actions taken against
administrative law judges under 5 U.S.C.
7521.

§1201.3 Appellate jurisdiction.

(a) Generally. The Board has
jurisdiction over appeals from agency
actions when the appeals are authorized
by law, rule, or regulation. These include
appeals from the following actions:

(1) Reduction in grade or removal for
unacceptable performance (5 CFR part
432; 5 U.S.C. 4303(e));

(2) Removal, reduction in grade or
pay, suspension for more than 14 days,
or furlough for 30 days or less for cause
that will promote the efficiency of the
service. (5 CFR part 752, subparts C and
D; 5 U.S.C. 7512);

(3) Removal, or suspension for more
than 14 days, of a career appointee in
the Senior Executive Service (5 CFR part
752, subparts E and F; 5 U.S.C, 7541-
7543);

(4) Reduction-in-force action affecting
a career appointee in the Senior
Executive Service (5 U.S.C. 3595);

(5) Reconsideration decision
sustaining a negative determination of
competence for a general schedule
employee (5 CFR 531.410; 5 U.S.C.
5335(c));

(6) Determinations affecting the rights
or interests of an individual or of the
United States under the Civil Service
Retirement System or the Federal
Employees' Retirement System (5 CFR
parts 831 and 842; 5 U.S.C. 8347(d)(1)-(2)
and 8431 (e)(1));

(7) Disqualification of an employee or
applicant because of a suitability
determination (5 CFR 731.401);

(8) Termination of employment during
probation or the first year of a veterans
readjustment appointment when: (i) the
employee alleges discrimination
because of partisan political reasons or
marital status; or (ii) the termination
was based on conditions arising before
appointment and the employee alleges
that the action is procedurally improper
{5 CFR 315.806, 38 U.S.C. 2014(b)(1)(D));

(9) Termination of appointment during
a managerial or supervisory
probationary period when the employee
alleges discrimination because of
partisan political affiliation or marital
status (5 CFR 315.908(b));

(10) Separation, reduction in grade, or
furlough for more than 30 days, when
the action was effected because of a
reduction in force (5 CFR 351.901);

(11) Furlough of a career appointee in
the Senior Executive Service (5 CFR
359.805);

(12) Failure to restore a former
employee to employment following
military service, or following partial or
full recovery from a compensable injury
(5 CFR 353.401);

(13) Employment of another applicant
when the person who wishes to appeal
to the Board is entitled to priority
employment consideration after a
reduction-in-force action, or after partial
or full recovery from a compensable
injury (5 CFR 302.501, 5 CFR 330.202);

(14) Failure to reinstate a former
employee after service under the Foreign
Assistance Act of 1961 (5 CFR 352.508);

(15) Failure to re-employ a former
employee after movement between
executive agencies during an emergency
{5 CFR 352.209);

(16) Failure to re-employ a former
employee after detail or transfer to an
international organization (5 CFR
352.313);

(17) Failure to re-employ a former
employee after service under the Indian
Self-Determination Act (5 CFR 352.707);

(18) Failure to re-employ a former
employee after service under the
Taiwan Relations Act (5 CFR 352.807);
and

(19) Employment practices
administered by the Office of Personnel
Management to examine and evaluate
the qualifications of applicants for
appointment in the competitive service
(5 CFR 300.104).

(b) Appeals involving an allegation
that the action was based on appellant’s
“whistleblowing.” Appeals of actions
appealable to the Board under any law,
rule, or regulation, in which the
appellant alleges that the action was
taken because of the appellant's
“whistleblowing" [a violation of the
prohibited personnel practice described
in 5 U.S.C. 2302(b)(8)), are governed by

part 1209 of this title. The provisions of
subparts B, C, E, F, and G of part 1201
apply to appeals and stay requests
governed by part 1209 unless other
specific provisions are made in that
part.

(c) Limitations on appellate
Jurisdiction, collective bargaining
agreements, and election of procedures:

(1) For an employee covered by a
collective bargaining agreement under 5
U.S.C. 7121, the negotiated grievance
procedures contained in the agreement
are the exclusive procedures for
resolving any action that could
otherwise be appealed to the Board,
with the following exceptions:

(i) An appealable action involving
discrimination under 5 U.S.C. 2302(b)(1),
reduction in grade or removal under 5
U.S.C. 4303, or adverse action under §
U.S.C. 7512, may be raised under the
Board's appellate procedures, or under
the negotiated grievance procedures, but
not under both;

(i) Any appealable action that is
excluded from the application of the
negotiated grievance procedures may be
raised only under the Board's appellate
procedures.

(2) Choice of procedure. When an
employee has an option of pursuing an
action under the Board's appeal
procedures or under negotiated
grievance procedures, the Board
considers the choice between those
procedures to have been made when the
employee timely files an appeal with the
Board or timely files a written grievance,
whichever event occurs first.

(3) Review of discrimination
grievances. If an employee chooses the
negotiated grievance procedure under
paragraph (c)(2) of this section and
alleges discrimination as described at 5
U.S.C. 2302(b)(1), then the employee,
after having obtained a final decision
under the negotiated grievance
procedure, may ask the Board to review
that final decision. The request must be
filed with the Clerk of the Board in
accordance with § 1201.154.

(d) Appealability not affected by
retirement status or election. In
determining the appealability of an
action to the Board under any law, rule,
or regulation, neither the status of the
appellant under any retirement system
established under a Federal statute nor
any election made by the appellant
under such system may be taken into
account.

§ 1201.4 General definitions.

(a) Judge. Any person authorized by
the Board to hold a hearing or to decide
a case without a hearing, including an
attorney-examiner, an administrative
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judge, an administrative law judge, the
Board, or any member of the Board.

(b) Pleading. Written submission
setting out claims, allegations,
arguments, or evidence. Pleadings
include briefs, motions, petitions,
attachments, and responses.

(c) Motion. A request that a judge take
a particular action.

(d) Appropriate regional office. The
regional office of the Board that has
jurisdiction over the area where the
appellant's duty station was located
when the agency took the action.
Appeals of Office of Personnel
Management reconsideration decisions
concerning retirement benefits, and
appeals of adverse suitability
determinations under 5 CFR part 731,
must be filed with the regional office
that has jurisdiction over the area where
the appellant lives. Appendix II of these
regulations lists the geographic areas
over which each of the Board's regional
offices has jurisdiction. Appeals,
however, may be transferred from one
regional office to another.

(e) Party. A person, an agency, or an
intervenor, who is participaling in a
Board proceeding. This term applies to
the Office of Personnel Management
and to the Office of Special Counsel
when those organizations are
participating in a Board proceeding.

(f) Appeal. A request for review of an
agency action. :

(g) Petition for review. A request for
review of an initial decision of a judge.

(h) Day. Calendar day.

(i) Service. The process of furnishing a
copy of any pleading to Board officials,
other parties, or both, either by mail, by
facsimile, or by personal delivery.

(j) Date of service. The date on which
documents are served on ather parties.

(k) Certificate of Service. A document
certifying that a party has served copies
of pleadings on the other parties.

(1) Date of filing. A document that is
filed with a Board office by personal
delivery is considered filed on the date
on which the Board office receives it.
The date of filing by facsimile is the date
of the facsimile. The date of filing by
mail is determined by the postmark
date; if no legible postmark date appears
on the mailing, the submission is
presumed to have been mailed five days
(excluding days on which the Board is
closed for business) before its receipt.

Subpart B—Procedures for Appeliate
Cases

General

§ 1201.11 Scope and pelicy.
The regulations in this subpart apply
to Board appellate proceedings except

as otherwise provided in § 1201.13. The
regulations in this subpart apply also to
appellate proceedings and stay requests
covered by part 1209 unless other
specific provisions are made in that
part. These regulations also apply to
original jurisdiction proceedings of the
Board except as otherwise provided in
subpart D. It is the Board's policy that
these rules will be applied in a manner
that expedites the processing of each
case, with due regard to the rights of all
parties.

§ 1201.12 Revocation, amendment, or
waiver of rules.

The Board may revoke, amend, or
waive any of these regulations. A judge
may, for good cause shown, waive a
Board regulation unless a statute
requires application of the regulation.
The judge must give notice of the waiver
to all parties, but is not required to give
the parties an opportunity to respond.

§ 1201.13 Appeals by Board employees.

Appeals by Board employees will be
filed with the Clerk of the Board and
will be assigned to an administrative
law judge for adjudication under this
subchapter. The Board's policy is to
insulate the adjudication of its own
employees' appeals from agency
involvement as much as possible.
Accordingly, the Board will not disturb
initial decisions in those cases unless
the party shows that there has been
harmful procedural irregularity in the
proceedings before the administrative
law judge or a clear error of law. In
addition, the Board, as a matter of
policy, will not rule on any interlocutory
appeals or motions to disqualify the
administrative law judge assigned to
those cases until the initial decision has
been issued.

Appeal of Agency Action; Pleadings

§ 1201.21 Notice of appeal rights.

When an agency issues a decision
notice to an employee on a matter that
is appealable to the Board, the agency
must provide the employee with the
following:

(a) Notice of the time limits for

appealing to the Board, the requirements

of § 1201.22(c), and the address of the
appropriate Board office for filing the
appeal;

(b) A copy, or access to a copy, ul the
Board's regulations;

(c) A copy of the appeal form in
Appendix I of this part; and

(d) Notice of any right the employee
has to file a grievance.

§ 1201.22 Filing an appeal and responses
to appeals.

(a) Place of filing. Appeals, and
responses to those appeals, must be
filed with the appropriate Board regional
office. See § 1201.4(d) of this part.

(b) Time of filing. An appeal must be
filed during the period beginning on the
day after the effective date of the action
being appealed and ending 20 days after
the effective date. An appeal from a
final or reconsideration decision that
does not set an effective date must be
filed within 25 days of the date of the
issuance of the decision. (Paragraphs (a)
(5), (6). (7), (12), (13), (14), (15), (38), (17),
and (18) of § 1201.3 of this part list
actions covered by the latter rule.) A
response to an appeal must be filed
within 20 days of the date of the Board's
acknowledgment order.

(c) Timeliness of appeals. If a party
does not submit an appeal within the
time set by statute, regulation, or order
of a judge, it will be dismissed as
untimely filed unless a good reason for
the delay is shown. The judge will
provide the party an opportunity to
show why the appeal should not be
dismissed as untimely.

(d) Method of filing. Filing must be
made with the appropriate Board office
by personal delivery, by facsimile, or by
mail.

§1201.23 Computation of time.

In computing the number of days
allowed for filing a submission, the first
day counted is the day after the event
from which the time period begins to
run. If the date that ordinarily would be
the last day for filing falls on a
Saturday, Sunday, or Federal holiday,
the filing period will include the first
workday after that date.

Example: If an employee receives a
decision notice that is effective on June 1, the
20-day period for filing an appeal starts to run
on June 2. The filing ordinarily would be
timely only if it is made by June 21. If June 21
is a Saturday, however, the last day for filing
would be Monday, June 23.

§1201.24 Content of an appeal; right to
hearing.

(a) Content. Only an appellant, his or
her designated representative, or a party
properly substituted under § 1201.35
may file an appeal. Appeals may be in
any format, including letter form, but
they must contain the following:

(1) The name, address, and telephone
number of the appellant, and the name
and address of the agency that took the
action;

(2) A description of the action the
agency took and its effective date;

(3) A request for hearing if the
appellant wants one;
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(4) A statement of the reasons why
the appellant believes the agency action
is wrong:

(5) A statement of the action the
appellant would like the judge to order;

(6) The name, address, and telephone
number of the appellant's
representative, if the appellant has a
representative;

(7) The notice of the decision to take
the action being appealed, along with
any relevant documents;

(8) A statement telling whether the
appellant or anyone acting on his or her
behalf has filed a grievance or a formal
discrimination complaint with any
agency regarding this matter; and

(9) The signature of the appellant or, if
the appellant has a representative, of
the representative.

(b) An appellant may raise a claim or
defense not included in the appeal at
any time before the end of the
conference(s) held to define the issues in
the case. An appellant may not raise a
new claim or defense after that time,
except for good cause shown. However,
a claim or defense not included in the
appeal may be excluded if a party
shows that including it would result in
undue prejudice.

(c) Use of Board form. An appellant
may comply with paragraph (a) of this
section, and with § 1201.31 of this part,
by completing the form in Appendix I of
this part.

(d) Right to hearing. Under 5 U.S.C.
7701, an appellant has a right to a
hearing.

(e) Timely request. The appellant
must submit any request for a hearing
with the appeal, or within any other
time period the judge sets for that
purpose. If the appellant does not make
a timely request for a hearing, the right
to a hearing is waived.

§1201.25 Content of agency response.

The agency response to an appeal
must contain the following:

(a) The name of the appellant and of
the agency whose action the appellant is
appealing;

(b) A statement identifying the agency
action taken against the appellant and
stating the reasons for taking the action;

(c) All documents contained in the
agency record of the action;

(d) Designation of and signature by
the_;l authorized agency representative;
an

(e) Any other documents or responses
requested by the Board.

§1201.26 Number of pleadings, service,
and response.

(a) Number. The appellant must file
two copies of both the appeal and all

attachments with the appropriate Board
office.

(b) Service—{(1) Service by the Board.
The appropriate office of the Board will
mail a copy of the appeal to each party
to the proceeding other than the
appellant. It will attach to each copy a
service list, consisting of a list of the
names and addresses of the parties to
the proceeding or their designated
representatives.

(2) Service by the parties. The parties
must sexve on each other one copy of
each pleading, as defined by § 1201.4(b),
and all documents submitted with it,
except for the initial appeal. They may
do so by mail, by facsimile, or by
personal delivery to each party and to
each representative. A certificate of
service stating how and when service
was made must accompany each
pleading. The parties must notify the
appropriate Board office and one
another, in writing, of any changes in
the names or addresses on the service
list.

(c) Paper size. Pleadings and 8%
attachments must be filed on 81/2 by
11-inch paper, except for good cause
shown. This requirement enables the
Board to comply with standards
established for U.S. courts.

§ 1201.27 Class appeals.

(a) Appeal. One or more employees
may file an appeal as representatives of
a class of employees. The judge will
hear the case as a class appeal if he or
she finds that a class appeal is the
fairest and most efficient way to
adjudicate the appeal and that the
representative of the parties will
adequately protect the interests of all
parties. When a class appeal is filed, the
time from the filing date until the judge
issues his or her decision under
paragraph (b) of this section is not
counted in computing the time limit for
individual members of the potential
class to file individual appeals.

(b) Procedure. The judge will consider
the appellant’s request and any
opposition to that request, and will issue
an order within 30 days after the appeal
is filed stating whether the appeal is to
be heard as a class appeal. If the judge
denies the request, the appellants
affected by the decision may file
individual appeals within 25 days after
the denial. Each individual appellant is
responsible for either filing an individual
appeal within the original time limit, or
keeping informed of the status of a class
appeal and, if the class appeal is denied,
filing an individual appeal within the
additional 25-day period.

() Standards. In determining whether
it is appropriate to treat an appeal as a
class action, the judge will be guided but

not controlled by the applicable
provisions of the Federal Rules of Civil
Procedure.

Parties, Representatives, and Witnesses

§ 1201.31 Representatives.

(a) A party to an appeal may be
represented in any matter related to the
appeal, The parties must designate their
representatives, if any, in writing. Any
change in representation, and any
revocation of a designation of
representative, also must be in writing.
Notice of the change must be filed and
served on the other parties in
accordance with § 1201.26 of this part.

(b) A party may choose any
representative as long as that person is
willing and available to serve. The other
party or parties may challenge the
designation, however, on the ground
that it involves a conflict of interest or a
conflict of position. Any party who
challenges the designation must do so
by filing a motion with the judge within
15 days after the date of service of the
notice of designation. The judge will rule
on the motion before considering the
merits of the appeal. These procedures
apply equally to each designation of
representative, regardless of whether
the representative was the first one
designated by a party or a subsequently
designated representative. If a
representative is disqualified, the judge
will give the party whose representative
was disqualified a reasonable time to
obtain another one.

(c) The judge, on his or her own
motion, may disqualify a party's
representative on the grounds described
in paragraph (b) of this section.

§ 1201.32 Witnesses; right to
representation.

Witnesses have the right to be
represented when testifying. The
representative of a nonparty witness has
no right to examine the witness at the
hearing or otherwise participate in the
development of testimony.

§ 1201.33 Federal witnesses.

Every Federal agency or corporation
must make its employees or personnel
available to furnish sworn statements or
to appear as witnesses at the hearing
when ordered by the judge to do so.
When providing those statements or
appearing at the hearing, Federal
employee witnesses will be in official
duty status (i.e., entitled to pay and
benefits including travel and ser diem,
where appropriate).

§ 1201.34 Intervenors and amicus curiae.

(a) Explanation of Intervention.
Intervenors are organizations or persons
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who want to participate in a proceeding
because they believe the proceeding, or
its outcome, may affect their rights or
duties. Intervenors as a “matter of right"
are those parties who have a statutory
right to participate. “Permissive”
intervenors are those parties who may
be permitted to participate if the
proceeding will affect them directly and
if intervention is otherwise appropriate
under law. A request to intervene may
be made by motion filed with the judge.

(b) Intervenors as a matter of right. (1)
The Director of the Office of Personnel
Management may intervene as a matter
of right under 5 U.S.C. 7701(d)(1). The
motion to intervene must be filed at the
earliest practicable time.

{2)(i) Except as provided in paragraph
(b](2)(ii) of this section, the Special
Counsel may intervene as a matter of
right under 5 U.S.C. 1212(c). The motion
to intervene must be filed at the earliest
practicable time.

(ii) The Special Counsel may not
intervene in an action brought by an
individual under 5 U.S.C. 1221, or in an
appeal brought by an individual under 5
U.8.C. 7701, without the consent of that
individual. The Special Counsel must
present evidence that the individual has
consented to the intervention at the time
the motion to intervene is filed.

(c) Permissive intervenors. (1) Any
person, organization or agency may, by
motion, ask the judge for permission to
intervene. The motion must explain the
reason why the person, organization or
agency should be permitted to intervene.

(2) A motion for permission to
intervene will be granted where the
requester will be affected directly by the
outcome of the proceeding. Any person
alleged to have committed a prohibited
personnel practice under 5 U.S.C.
2302(b) may request permission to
intervene. A judge’s denial of a motion
for permissive intervention may be
appealed to the Board under § 1201.91 of
this part.

(d) Role of intervenors, Intervenors
have the same rights and duties as
parties, with the following two
exceptions:

(1) Intervenors do not have an
independent right to a hearing; and

(2) Permissive intervenors may
participate only on the issues affecting
them. The judge is responsible for
determining the issues on which
permissive intervenors may participate.

(e) Amicus curige. An amicus curiae is
a person or organization that, although
not a party to an appeal, gives advice or
suggestions by filing a brief with the
judge regarding an appeal. Any person
or organization, including those who do
not qualify as intervenors, may, in the

discretion of the judge, be granted
permission to file an amicus curiae brief.

§ 1201.35 Substituting parties.

(a) If an appellant dies or is otherwise
unable to pursue the appeal, the
processing of the appeal will only be
completed upon substitution of a proper
party. Substitution will not be permitted
where the interests of the appellant
have terminated because of the
appellant’s death or other disability.

(b) The representative or proper party
must file a motion for substitution
within 90 days after the death or other
disabling event, except for good cause
shown.

(c) In the absence of a timely
substitution of a party, the processing of
the appeal may continue if the interests
of the proper party will not be
prejudiced.

§ 1201.36 Consoildating and joining
appeals.

(a) Explanation. (i) Consolidation
occurs when the appeals of two or more
parties are united for consideration
because they contain identical or similar
issues. For example, individual appeals
rising from a single reduction in force
might be consolidated.

(2) Joinder occurs when one person
has filed two or more appeals and they
are united for consideration. For
example, a judge might join an appesl
challenging a 30-day suspension with a
pending appeal challenging a
subsequent dismissal if the same
appellant filed both appeals.

(b) Action by judge. A judge may
consolidate or join cases on his or her
own motion or on the motion of a party
if doing so would:

(1) Expedite processing of the cases;
and

(2) Not adversely affect the interests
of the parties.

(c) Any objection to a motion for
consolidation or joinder must be filed
within 10 days of the date of service of
the motion.

§ 1201.37 Fees.

(a) Attorney fees. Except as provided
in paragraphs (2)(1) and (a)(2) of this
section, the judge may reguire the
agency to pay reasonable attorney fees
if the appellant is the prevailing party
and payment is warranted in the interest
of justice.

(1) If an appellant is the prevailing
party and the decision is based on a
finding of discrimination prohibited
under 5 U.S.C. 2302(b)(1), the motion for
an attorney fee award will be
considered under the standards of
section 706{k) of the Civil Rights Act of
1964 (42 U.S.C. 2000e—5(k)).

(2) If an appellant is the prevailing
party in an appeal and the decision is
based on the finding of any prohibited
personnel practice under 5 U.S.C.
2302(b), as provided by 5 U.8.C. 1221(g)
the agency shall be liable to the
appellant for payment of reasonable
attorney fees and any other reasonable
costs incurred.

(3) Any request for payment of
attorney fees must be made by motion.
The motion must be filed with the judge
within 20 days of the date on which an
initial decision becomes final under
§ 1201.113 of this part or within 25 days
of the date of issuance of a final
decision under § 1201.116. The appellant
must serve a copy of the motion on the
agency. The agency may file a pleading
responding to that motion within the
time limit set by the judge. The motion
must state why the appellant believes he
or she is entitled to an award under the
applicable statutory standard, and must
be supported by evidence substantialing
the amount of the request. That
evidence must include, at a minimum:

(i) Accurate and current time records;

(ii) A copy of the terms of the fee
agreement (if any); and

(iii) The attorney’s customary billing
rate for similar work if the attorney has
a billing practice or, in the absence of
that practice, other evidence of the
prevailing community rate that will
establish a market value for the
attorney’s services. A petition for Board
review of the judge's decision on the
motion must be filed within 35 days of
the date of that decision, and must
comply with § 1201.114 of this part.

(b) Witness fees.— (1) Federal
employees. Employees of a Federal
agency or corporation testifying in any
Board proceeding or making a statement
for the record will be in official duty
status and will not receive witness fees.

(2) Other witnesses. Other witnesses
(whether appearing voluntarily or under
subpoena) shall be paid the same fee
and mileage allowances which are paid
subpoenaed witnesses in the courts of
the United States.

(3) Payment of witness fees and travel
costs. The party requesting the presence
of a witness must pay that witness' fees.
Those fees must be paid or offered to
the witness at the time the subpoena is
served, or, if the witness appears
voluntarily, at the time of appearance. A
Federal agency or corporation is not
required to pay or offer witness fees in
advance. A
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Judges

§1201.41 Judges.

(a) Exercise of authority. Judges may
exercise authority as provided in
paragraphs (b) and (c) of this section on
their own motion or on the motion of a
party, as appropriate.

(b) Authority. Judges will conduct fair
and impartial hearings and will take all
necessary action to avoid delay in all
proceedings. They will have all powers
necessary to that end unless those
powers are otherwise limited by law.
Judges’ powers include, but are not
limited to, the authority to:

(1) Administer oaths and affirmations;

(2) Issue subpoenas under § 1201.81 of
this part;

(3) Rule on offers of proof and receive
relevant evidence;

{4) Rule on discovery motions under
§ 1201.73 of this part;

(5) After notice to the parties, order a
hearing on his or her own initiative if the
judge determines that a hearing is
necessary:

(i) To resolve an important issue of
credibility;

(ii) To ensure that the record on
significant issues is fully developed; or
(iii) To otherwise ensure a fair and

just adjudication of the case;

(6) Convene a hearing as appropriate,
regulate the course of the hearing,
maintain decorum, and exclude any
disruptive persons from the hearing;

(7) Exclude any person from the
hearing for good reason;

(8) Rule on all motions, witness and
exhibit lists, and proposed findings;

(9) Require the parties to file
memoranda of law and to present oral
argument with respect to any question
cf law;

(10) Order the production of evidence
and the appearance of witnesses whose
testimony would be relevant, material,
and nonrepetitious;

(11) Impose sanctions as provided
under § 1201.43 of this part;

(12) Hold prehearing conferences for
the settlement and simplification of
issues;

(13) Require that all persons who can
be identified from the record as being
clearly and directly affected by a
pending retirement-related case be
notified of the appeal and of their right
to request intervention so that their
interests can be considered in the
adjudication;

(14) Issue any order that may be
necessary to protect a witness or other
individual from harassment and provide
for enforcement of such order in
accordance with subpart F;

(15) Issue initial decisions; and

(16) Determine, in decisions in which
the appellant is the prevailing party,
whether the granting of interim relief is
appropriate.

(c) Settlement.—(1) Settlement
discussion. The judge may initiate
attempts to settle the appeal informally
at any time. The parties may agree to
waive the prohibitions against ex parte
communications during settlement
discussions, and they may agree to any
limits on the waiver.

(2) Agreement. If the parties agree to
settle their dispute, the settlement
agreement is the final and binding
resolution of the appeal, and the judge
will dismiss the appeal with prejudice.

(i) If the parties offer the agreement
for inclusion in the record, and if the
judge approves the agreement, it will be
made a part of the record, and the Board
will retain jurisdiction to ensure
compliance with the agreement.

(ii) If the agreement is not entered into
the record, the Board will not retain
jurisdiction to ensure compliance.

§1201.42 Disqualifying a judge.

(a) If a judge considers himself or
herself disqualified, he or she will
withdraw from the case, state on the
record the reasons for doing so, and
immediately notify the Board of the
withdrawal.

(b) A party may file a motion asking
the judge to withdraw on the basis of
personal bias or other disqualification.
This motion must be filed as soon as the
party has reason to believe there is a
basis for disqualification. The reasons
for the request must be set out in an
affidavit or sworn statement under 28
U.S.C. 1746. (See Appendix IV.)

(c) If the judge denies the motion, the
party requesting withdrawal may
request certification of the issue to the
Board as an interlocutory appeal under
§ 1201.91 of this part. Failure to request
certification is considered a waiver of
the request for withdrawal.

§ 1201.43 Sanctions.

The judge may impose sanctions upon
the parties as necessary to serve the
ends of justice. This authority covers,
but is not limited to, the circumstances
set forth in paragraphs (a), (b), and (c) of
this section.

(a) Failure to comply with an order.
When a party fails to comply with an
order, the judge may:

(1) Draw an inference in favor of the
requesting party with regard to the
information sought;

(2) Prohibit the party failing to comply
with the order from introducing
evidence concerning the information
sought, or from otherwise relying upon
testimony related to that information;

(3) Permit the requesting party to
introduce secondary evidence
concerning the information sought; and

(4) Eliminate from consideration any
appropriate part of the pleadings or
other submissions of the party that fails
to comply with the order.

(b) Failure to prosecute or defend
appeal. If a party fails to prosecute or
defend an appeal, the judge may dismiss
the appeal with prejudice or rule in
favor of the appellant.

(c) Failure to make timely filing. The
judge may refuse to consider any motion
or other pleading that is not filed in a
timely fashion in compliance with this
subpart.

Hearings

§ 1201.51 Scheduling the hearing.

{a) The hearing will be scheduled not
earlier than 15 days after the date of the
hearing notice unless the parties agree
to an earlier date. The agency, upon
request of the judge, must provide
appropriate hearing space.

(b} The judge may change the time,
date, or place of the hearing, or suspend,
adjourn, or continue the hearing. The
change will not require the 15-day notice
provided in paragraph (a) of this section.

(c) Either party may file a motion for
postponement of the hearing. The
motion must be made in writing and
must! either be accompanied by an
affidavit or sworn statement under 28
U.S.C. 1746. (See Appendix IV.) The
affidavit or sworn statement must
describe the reasons for the request. The
judge will grant the request for
postponement only upon a showing of
good cause.

(d) The Board has established certain
approved hearing locations, which are
published as a Notice in the Federal
Register. See Appendix III. Parties, for
good cause, may file motions requesting
a different hearing location. Rulings on
those motions will be based on a
showing that a different location will be
more advantageous to all parties and to
the Board.

§ 1201.52 Public hearings.

Hearings are open to the public. The
judge may order a hearing or any part of
a hearing closed, however, when doing
so would be in the best interests of the
appellant, a witness, the public, or any
other person affected by the proceeding.
Any order closing the hearing will set
out the reasons for the judge’s decision.
Any objections to the order will be
made a part of the record.

§ 1201.53 Verbatim record.

(a) Preparation. A verbatim record of
every hearing, made under the
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supervision of the judge. wiil be kept
and will be the sole official record of the
proceeding.

(b) Copies. Upon request, and upon
payment of costs, a copy of a tape
recording or transcript (if one is
prepared) of the hearing will be made
available to the parties. Parties must
direct requests for copies of tape
recordings or transcripts to the official
hearing reporter.

(¢) Exceptions to payment of costs.
Exceptions to the payment requirement
may be granted under extenuating
circumstances for good cause shown. A
motion for an exception must be filed
with the judge. The reasons for the
request must be set out in an affidavit or
sworn statement under 28 U.S.C. 1746.
(See Appendix IV.)

(d) Corrections. Corrections of the
official transcript may be permitted on
motion by a party or on the judge's own
motion. Motions for corrections must be
filed within 10 days after the receipt of a
transcript. Corrections of the official
transcript will be permitted only when
errors of substance are involved and
only on approval of the judge.

§ 1201.54 Official record.

Exhibits and the verbatim record of
testimony, if a hearing is held, together
with all pleadings filed during the
appellate proceedings, and all orders
and decisions of the judge and the
Board, constitute the exclusive and
official record of the case.

§ 1201.55 Motions.

(a) Form. All motions, except those
made during a prehearing conference or
a hearing, must be in writing. All
motions must include a statement of the
reasons supporting them. Written
motions must be filed with the judge or
the Board, as appropriate, and must be
served upon all other parties in
accordance with § 1201.26(b)(2) of this
part. A party filing a motion for
extension of time, a motion for
postponement of a hearing, or any other
procedural motion must first contact the
other party to determine whether there
is any objection to the motion, and must
state in the motion whether the other
party has an objection.

(b) Objection. Unless the judge
provides otherwise, and unless the
motion is one for payment of attorney
fees under § 1201.37(a) of this part, any
objection to a written motion must be
filed within 10 days from the date of
service of the motion. Judges, in their
discretion, may grant or deny motions
for extensions of time to file pleadings
without providing any opportunity to
respond to the motions.

(c) Motions for extension of time.
Motions for extension of time will be
granted only on a showing of good
cause.

(d) Motions for protective orders. A
motion for an order under 5 U.S.C.
1204(e)(1){B) to protect a witness or
other individual from harassment must
be filed as early in the proceeding as
practicable. The party seeking a
protective order must include a concise
statement of reasons justifying the
motion, together with any relevant
documentary evidence. An agency, other
than the Oifice of Special Counsel, may
not request such an order with respect
to an investigation by the Special
Counsel during the Special Counsel's
investigation. An order issued under this
paragraph may be enforced in the same
manner as provided under subpart F for
Board final decisions and orders.

§ 1201.56 Burden and degree of proof;
affirmative defenses.

(a) Burden and degree of procf—(1)
Agency: Under 5 U.S.C. 7701(c)(1), and
subject to the exceptions stated in
paragraph (b) of this section, the agency
action must be sustained if:

(i) It is brought under 5 U.S.C. 4303 or
5 U.S.C. 5335 and is supported by
substantial evidence; or

(ii) It is brought under any other
provision of law or regulation and is
supported by a preponderance of the
evidence.

(2) Appellant: The appellant has the
burden of proof, by a preponderance of
the evidence, with respect to:

(i) Issues of jurisdiction;

(ii) The timeliness of the appeal; and

(i) Affirmative defenses.

In appeals from reconsideration
decisions of the Office of Personnel
Management involving retirement
benefits, if the appellant filed the
application, the appellant has the
burden of proving, by a preponderance
of the evidence, entitlement to the
benefits. An appellant who has received
an overpayment from the Civil Service
Retirement and Disability Fund has the
burden of proving, by substantial
evidence, eligibility for waiver or
adjustment.

(b) Affirmative defenses of the
appellant. Under 5 U.S.C. 7701(¢)(2). the

Board is required to overturn the action -

of the agency, even where the agency
has met the evidentiary standard stated
in paragraph (a) of this section, if the
appellant:

{1) Shows harmful error in the
application of the agency's procedures
in arriving at its decision;

(2) Shows that the decision was based
on any prohibited personnel practice
described in 5 U.S.C. 2302(b): or

(3) Shows that the decision was not in
accordance with law.

() Definitions. The following
definitions apply to this part:

(1) Substantial evidence. The degree
of relevant evidence that a reasonable
person, considering the record as a
whole, might accept as adequate to
support a conclusion, even though other
reasonable persons might disagree. This
is a lower standard of proof than
preponderance of the evidence.

(2) Preponderance of the evidence.
The degree of relevant evidence thal a
reasonable person, considering the
record as a whole, would accept as
sufficient to find that a contested fact is
more likely to be true than untrue.

(3) Harmful error. Error by the agency
in the application of its procedures that
is likely to have caused the agency to
reach a conclusion different from the
one it would have reached in the
absence or cure of the error. The burden
is upon the appellant to show that the
error was harmful, i.e., that it caused
substantial harm or prejudice to his or
her rights.

§ 1201.57 Crder of hearing.

(a) In cases in which the agency has
taken an action against an employee,
the agency will present its case first.

(b) The appellant will proceed first at
hearings convened on the issues of:

(1) Jurisdiction;

(2) Timeliness; or

(3) Office of Personnel Management
disallowance of retirement benefits,
when the appellant applied for those
benefits.

(c) The judge may vary the normal
order of presenting evidence.

§ 120158 Closing the record.

(a) When there is a hearing, the record
ordinarily will close at the conclusion of
the hearing. When the judge allows the
parties to submit argument, briefs, or
documents previously identified for
introduction into evidence, however, the
record will remain open for as much
time as the judge grants for that
purpose.

{b) If the appellant waives the right to
a hearing, the record will close on the
date the judge sets as the final date for
the receipt or filing of submissions of the
parties.

{c) Onge the record closes, no
additional evidence or argument will be
accepted unless the party submitting it
shows that the evidence was not readily
available before the record closed. The
judge will include in the record,
however, any supplemental citaticns
received from the parties or approved
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corrections of the transcript, if one has
been prepared.

Evidence

§1201.61 Exclusion of evidence and
testimony.

Any evidence and testimony that is
offered in the hearing and excluded by
the judge will be described, and that
description will be made a part of the
record.

§ 1201.62 Producing prior statements.

Alter an individual has given
evidence in a proceeding, any party may
request a copy of any prior signed
statement made by that individual that
is relevant to the evidence given. If the
party refuses to furnish the statement,
the judge may exclude the evidence
given.

§ 1201.63 Stipulations.

The parties may stipulate to any
matter of fact. The stipulation will
satisfy a party’s burden of proving the
fact alleged.

§ 1201.64 Official notice.

Official notice is the Board's or
judge's recognition of certain facts
without requiring evidence to be
introduced establishing those facts. The
judge, on his or her own motion or on
the motion of a party, may take official
notice of matters of common knowledge
or matters that can be verified. The
parties may be given an opportunity to
object to the taking of official notice.
The taking of official notice of any fact
?atisﬂes a party's burden of proving that

act.

Discovery

§1201.71 Purpose of discovery.

Proceedings before the Board will be
conducted as expeditiously as possible
with due regard to the rights of the
parties. Discovery is designed to enable
a party to obtain relevant information
needed to prepare the party's case.
These regulations are intended to
provide a simple method of discovery.
They will be interpreted and applied so
as to avoid delay and to facilitate
adjudication of the case. Parties are
expected to start and complete
fiiscovery with a minimum of Board
intervention.

§ 1201.72 Explanation and scope of
discovery.

(a) Explanation. Discovery is the
process, apart from the hearing, by
which a party may obtain relevant
information, including the identification
of potential witnesses, from another
person or a party, that the other person
or party has not otherwise provided.

Relevant information includes
information that appears reasonably
calculated to lead to the discovery of
admissible evidence. This information is
obtained to assist the parties in
preparing and presenting their cases.
The Federal Rules of Civil Procedure
may be used as a general guide for
discovery practices in proceedings
before the Board. Those rules, however,
are instructive rather than controlling.

(b) Scope. Discovery covers any
nonprivileged matter that is relevant to
the issues involved in the appeal,
including the existence, description,
nature, custody, condition, and location
of documents or other tangible things,
and the identity and location of persons
with knowledge of relevant facts.
Discovery requests that are directed to
nonparties and nonparty Fedéral
agencies and employees are limited to
information that appears directly
material to the issues involved in the
appeal,

(c) Methods. Parties may use one or
more of the methods provided under the
Federal Rules of Civil Procedure. These
methods include written interrogatories,
depositions, requests for production of
documents or things for inspection or
copying, and requests for admission.

§ 1201.73 Discovery procedures.

(a) Discovery from a party. A party
seeking discovery from another party
must start the process by serving a
request for discovery on the
representative of the other party or the
party if there is no representative. The
request for discovery must state the time
limit for responding, as prescribed in
§ 1201.73(d), and must specify the time
and place of the taking of the deposition,
if applicable.

When a party directs a request for
discovery to an officer or employee of a
Federal agency that is a party, the
agency must make the officer or
employee available on official time to
respond to the request, and must assist
the officer or employee as necessary in
providing relevant information that is
available to the agency.

(b) Discovery from a nonparty,
including a nonparty Federal agency.
Parties should try to obtain voluntary
discovery from nonparties whenever
possible. A party seeking discovery from
a nonparty Federal agency or employee
must start the process by serving a
request for discovery on the nonparty
Federal agency or employee. A party
may begin discovery from other
nonparties by serving a request for
discovery on the nonparty directly. If the
party seeking the information does not
make that request, or if it does so but
fails to obtain voluntary cooperation, it

may obtain discovery from a nonparty
by filing a written motion with the judge,
showing the relevance, scope, and
materiality of the particular information
sought. If the party seeks to take a
deposition, it should state in the motion
the date, time, and place of the proposed
deposition. An authorized official of the
Board will issue a ruling on the motion,
and will serve the ruling on the moving
party. That official also will provide that
party with a subpoena, if approved, that
is directed to the individual or entity
from which discovery is sought. The
subpoena will specify the manner in
which the party may seek compliance
with it, and it will specify the time limit
for seeking compliance. The party
seeking the information is responsible
for serving any Board-approved
discovery request and subpoena on the
individual or entity, or for arranging for
their service.

(c) Responses to discovery reguests.
(1) A party, or a Federal agency that is
not a party, must answer a discovery
request within the time provided under
paragraph (d)(2) of this section, either by
furnishing to the requesting party the
information or testimony requested or
agreeing to make deponents available to
testify within a reasonable time, or by
stating an objection to the particular
request and the reasons for the
objection.

(2) If a party fails or refuses to
respond in full to a discovery request, or
if a nonparty fails or refuses to respond
in full to a Board-approved discovery
order, the requesting party may file a
motion to compel discovery. The
requesting party must file the motion
with the judge, and must serve a copy of
the motion on the other party and on
any nonparty entity or person from
whom the discovery was sought. The
motion must be accompanied by:

(i) A copy of the original request and a
statement showing that the information
sought is relevant and material; and

(ii) A copy of the response to the
request (including the objections to
discovery) or, where appropriate, a
statement that no response has been
received, along with an affidavit or
sworn statement under 28 U.S.C. 1746
supporting the statement. (See Appendix
V)

(3) The other party and any other
entity or person from whom discovery
was sought may respond to the motion
to compel discovery within the time
limits stated in paragraph (d)(4) of this
section.

(d) Time limits. (1) Parties who wish
to make discovery requests or motions
must serve their initial requests or
motions within 25 days after the date on
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which the judge issues an order to the
respondent agency to produce the
agency file and response.

(2) A party or nonparty must file a
response to a discovery request
promptly, but not later than 20 days
after the date of service of the request or
order of the judge. Any discovery
requests following the initial request
must be served within 10 days of the
date of service of the prior response,
unless the parties are otherwise
directed. Deposition witnesses must give
their testimony at the time and place
siated in the request for deposition or in
the subpoena, unless the parties agree
on another time or place.

(3) Any motion to depose a nonparty
(along with a request for a subpoena)
must be submitted to the judge within
the time limits stated in paragraph (d)(1)
of this gection or as the judge otherwise
directs.

(4) Any motion for an order to compel
discovery must be filed with the judge
within 10 days of the date of service of
objections or, if no response is received,
within 10 days afier the time limit for
response has expired. Any pleading in
opposition to a motion to compel
discovery must be filed with the judge
within 10 days of the date of service of
the motion.

(5) Discovery must be completed
within the time the judge designates.

§ 1201.74 Orders for discovery.

(a) Motion for an order compelling
discovery. Motions for orders
compelling discovery and motions for
the appearance of nonparties must be
filed with the judge in accordance with
§ 1201.73(c)(2) and (d}(4).

(b) Content of order. Any order issued
will include, where appropriate:

(1) A provision that the person to be
deposed must be notified of the time and
place of the deposition;

(2) Any conditions or limits
concerning the conduct or scope of the
proceedings or the subject matter that
may be necessary to prevent undue
delay or to protect a party or other
individual or entity from undue expense,
embarrassment, or oppressicn;

(3) Limits on the time for conducting
depositions, answering written
interrogatories, or producing
documentary evidence; and

(4) Other restrictions upon the
discovery process that the judge sets.

(c) Noncompliance. The judge may
impose sanctions under § 1201.43 of this
part for failure to comply with an order
compelling discovery.

§ 1201.75 Taking depositions.
Depositions may be taken by any
method agreed upon by the parties. The

person providing information is subject
to penalties for intentional false
statements.

Subpoenas

§1201.81 Requests for subpoenas.

(a) Reguest. Parties who wish to
obtain subpoenas that would require the
attendance and testimony of witnesses,
or subpoenas that would require the
production of documents or other
evidence under 5 U.S.C. 1204(b)(2){A),
should file their motiens for those
subpoenas with the judge. Subpoenas
are not ordinarily required to obtain the
attendance of Federal employees as
witnesses.

(b) Form. Parties requesting
subpoenas must file their requests, in
writing, with the judge. Each request
must identify specifically the books,
papers, or testimony desired.

(c) Relevance. The request must be
supported by a showing that the
evidence sought is relevant and that the
scope of the request is reasonable.

(d) Rulings. Any judge who does not
have the authority to issue subpoenas
will refer the request to an official with
authority to rule on the request, with a
recommendation for decision. The
official to whom the request is referred
will rule on the request promptly. Judges
who have the authority to rule on these
requests themselves will do so directly.

§ 1201.82 Motions to quash subpoenas.
Any person to whom a subpoena is
directed, or any party, may file a motion

to quash or limit the subpoena. The
motion must be filed with the judge. and
it must include the reasons why
compliance with the subpoena should
not be required or the reasons why the
subpoena’s scope should be limited.

§ 1201.83 Serving subpoenas.

(a) Any person who is at least 18
years of age and who is not a party to
the appeal may serve a subpoena. The
means prescribed by applicable state
law are sufficient. The party who
requested the subpoena, and to whom
the subpoena has been issued, is
responsible for serving the subpoena.

(b) A subpoena directed to an
individual outside the territorial
jurisdiction of any court of the United
States may be served in the manner
described by the Federal Rules of Civil
Procedure for service of a subpoena in a
foreign country.

§ 1201.84 Proof of service.

The person who has served the
subpoena must certify that he or she did

so:
(a) By delivering it to the witness in
person,

(b) By registered or certified mail, or

(c) By delivering the subpoena to a
responsible person (named in the
document certifying the delivery) at the
residence or place of business (as
appropriate) of the person for whom the
subpoena was intended.

The document in which the party makes
this certification also must include a
statement that the prescribed fees have
been paid or offered.

§ 1201.85 Enforcing subpoenas.

(a) If a person who has been served
with a Board subpoena fails or refuses
to comply with its terms, the party
seeking compliance may file a written
motion for enforcement with the judge
or make an oral motion for enforcement
while on the record at a hearing. That
party must present the document
certifying that the subpoena was served
and, except where the witness was
required to appear before the judge,
must submit an affidavit or sworn
statement under 28 U.S.C. 1746 (see
Appendix IV) describing the failure or
refusal to obey the subpoena. The
Board, in accordance with 5 US.C.
1204(c), may then ask the appropriate
United States district court to enforce
the subpoena. If the person who has
failed or refused to comply with a Board
subpoena is located in a foreign country.
the U.S. District Court for the District of
Columbia will have jurisdiction to
enforce compliance, to the extent that a
U.S. court can assert jurisdiction over an
individual in the foreign country.

(b) Upon application by the Special
Counsel, the Board may seek court
enforcement of a subpoena issued by
the Special Counsel in the same manner
in which it seeks enforcement of Board
subpoenas, in accordance with 5 U.s.C.
1212(b)(3).

Interlocutory Appeals

§ 1201.91 Explanation.

An interlocutory appeal is an appeal
to the Board of a ruling made by a judge
during a proceeding. The judge may
permit the appeal if he or she
determines that the issue presented in it
is of such importance to the proceeding
that it requires the Board's immediate
attention. Either party may make a
motion for certification of an
interlocutory appeal. In addition. the
judge, on his or her own motion, may
certify an interlocutory appeal to the
Board. If the appeal is certified, the
Board will decide the issue and the
judge will act in accordance with the
Board's decision.
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§1201.92 Criteria for certifying
Interlocutory appeails.

The judge will certify a ruling for
review only if the record shows that:

{a) The ruling involves an important
question of law or policy about which
there is substantial ground for difference
of opinion; and

(b) An immediate ruling will
materially advance the completion of
the proceeding, or the denial of an
immediate ruling will cause undue harm
to a party or the public.

§ 1201.93 Procedures.

(a) Motion for certification. A party
seeking the certification of an
interlocutory appeal must file a motion
for certification within 10 days of the
date of the ruling to be appealed. The
motion must be filed with the judge, and
must state why certification is
appropriate and what the Board should
do and why. The opposing party may
file objections within 10 days of the date
of service of the motion, or within any
other time period that the judge may
designate.

(b) Certification and review. The
judge will grant or deny a motion for
certification within five days after
receiving all pleadings or, if no response
is filed, within 10 days after receiving
the motion. If the judge grants the
motion for certification, he or she will
refer the record to the Board. If the judge
denies the motion, the party that sought
certification may raise the matter at
issue in a petition for review filed after
the initial decision is issued, in
accordance with §§ 1201.113 and
1201.114 of this part.

(c) Stay of hearing. The judge has the
authority to proceed with or to stay the
hearing while an interlocutory appeal is
pending with the Board. Despite this
authority, however, the Board may stay
a hearing on its own motion while an
interlocutory appeal is pending with it.

Ex Parte Communications

§1201.101 Explanation and definitions.
(a) Explanation. An ex parte
communication is an oral or written
communication between a decision-
making official of the Board and an
interested party to a proceeding, when
that communication is made without
providing the other parties to the appeal
with a chance to participate. Not all ex
parte communications are prohibited.
Those that involve the merits of the
case, or those that violate rules requiring
submissions to be in writing, are
prohibited. Accordingly, interested
parties may ask about such matters as
the status of a case, when it will be
heard, and methods of submitting
evidence to the Board. Parties may not

ask about matters such as what defense
they should use or whether their
evidence is adequate, and they may not
make a submission orally if that
submission is required to be made in
writing.

(b) Definitions for purposes of this
section.

(1) Interested party includes:

(i) Any party or representative of a
party involved in a proceeding before
the Board; and

(ii) Any other person who might be
affected by the outcome of a proceeding
before the Board,

(2) Decision-making official means
any judge, officer or other employee of
the Board designated to hear and decide
cases,

§ 1201.102 Prohibition on ex parte
communications.

Except as otherwise provided in
§ 1201.41(c)(1) of this part, ex parte
communications that concern the merits
of any matter before the Board for
adjudication, or that otherwise violate
rules requiring written submissions, are
prohibited from the time the persons
involved know that the Board may
consider the matter until the time the
Board has issued a final decision on the
matter.

§ 1201.103 Placing communications in the
record; sanctions.

(a) Any communication made in
violation of § 1201.102 of this part will
be made a part of the record. If the
communication was oral, a
memorandum stating the substance of
the discussion will be placed in the
record.

(b) If there has been a violation of
§ 1201.102 of this part, the judge or the
Clerk of the Board, as appropriate, will
notify the parties in writing that the
regulation has been violated, and will
give the parties 10 days to file a
response.

(c) The following sanctions are
available:

(1) Parties. The offending party may
be required to show why, in the interest
of justice, the claim or motion should not
be dismissed, denied, or otherwise
adversely affected.

(2) Board personnel. Offending Board
personnel will be treated in accordance
with the Board's standards of conduct,

(3) Other persons. The Board may
invoke appropriate sanctions against
other offending parties.

Final Decisions

§ 1201.111 Initial decision By judge.

(a) The judge will prepare an initial
decision after the record closes, and will
serve that decision on the Clerk of the

Board, on the Director of the Office of
Personnel Management, and on all
parties to the appeal, including named
parties, permissive intervenors, and
intervenors of right.

(b) Each initial decision will contain:

(1) Findings of fact and conclusions of
law upon all the material issues of fact
and law presented on the record;

(2) The reasons or bases for those
findings and conclusions;

(3) An order making final disposition
of the case, including appropriate relief;

(4) A statement, if the appellant is the
prevailing party, as to whether interim
relief is provided effective upon the date
of the decision, pending the outcome of
any petition for review filed by another
party under Subpart C of this part;

(5) The date upon which the decision
will become final (a date that, for
purposes of this section, is 35 days after
issuance); and

(6) A statement of any further process
available, including, as appropriate, a
petition for enforcement under
§ 1201.182 of this part, a petition for
review under § 1201.114, and a petition
for judicial review.

(c) Interim relief. Under 5 U.S.C.
7701(b)(2), if the appellant is the
prevailing party, the initial decision will
provide appropriate interim relief to the
appellant effective upon the date of the
initial decision and remaining in effect
until the date of the final order of the
Board on any petition for review, unless
the judge determines that the granting of
interim relief is not appropriate. The
agency may decline to return the
appellant to his or her place of
employment if it determines that the
return or presence of the appellant will
be unduly disruptive to the work
environment, However, pay and benefits
must be provided.

§ 1201.112 Jurisdiction of judge.

After issuing the initial decision, the
judge will retain jurisdiction over the
case only to the extent necessary to
correct the transcript, when one is
obtained; to rule on motions for
exceptions to the requirement that a
party seeking a transcript must pay for
it; to rule on a request by the appellant
for attorney fees; and to process any
petition for enforcement filed under
subpart F of this part.

§ 1201.113 Finality of decision.

The initial decision of the yudge will
become final 35 days after issuance.
Initial decisions are not precedential.

(a) Exceptions. The initial decision
will not become final if, within 35 days
after issuance of the decision, any party
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files a petition for review, or if the Board
reopens the case on its own motion.

(b) Petition for review denied. If the
Board denies all petitions for review, the
initial decision will become final when
the Board issues its last decision
denying a petition for review.

(c) Petition for review granted or case
reopened. If the Board grants a petition
for review or a cross petition for review,
or reopens or dismisses a case, the
decision of the Board is final if it
disposes of the entire action.

(d) Extensions. The Board may extend
the 35-day time limit for filing a petition
for good cause shown as specified in
8 1201.114 of this part.

(e) Exhaustion. Administrative
remedies are exhausted when a decision
becomes final in accordance with this
section.

Subpart C—Petitions for Review of
Initial Decisions

§ 1201.114 Filing petition and cross
petition for review.

(a) Who may file. Any party to the
proceeding, the Director of the Office of
Personnel Management (OPM), or the
Special Counsel may file a petition for
review. The Director of OPM may
request review only if he or she believes
that the decision is erroneous and will
have a substantial impact on any civil
service law, rule, or regulation under
OPM's jurisdiction. 5 U.S.C. 7701{e}(2)-
All submissions to the Board must
contain the signature of the party or of
the party's designated representative.

(b) Cross petition for review. If a
party, the Director of OPM, or the
Special Counsel files a timely petition
for review, any other party, the Director
of OPM, or the Special Counsel may file
a timely cross petition for review. The
Board noermally will consider only issues
raised in a timely filed petition for
review or in a timely filed cross petition
for review.

(c) Place for filing. A petition for
review, cross petition for review,
responses to those petitions, and all
motions and pleadings associated with
them must be filed with the Clerk of the
Merit Systems Protection Board,
Washington, DC 20419, by personal
delivery, by facsimile, or by mail.

(d) Time for filing. Any petition for
review must be filed within 35 days
after the initial decision is issued. A
cross petition for review must be filed
within 25 days of the date of service of
the petition for review. Any response to
a petition for review or to a cross
petition for review must be filed within
25 days after the date of service of the
petition or cross petition.

(e) Extension of time to file. The
Board will grant a motion for extension
of time to file a petition for review, a
cross petition, or a response only if the
party submitting the motion shows good
cause. Motions for extensions must be
filed with the Clerk of the Board before
the date on which the petition or other
pleading is due. The Board, in its
discretion, may grant or deny those
motions without providing the other
parties the opportunity to comment on
them. A motion for an extension must be
accompanied by an affidavit or sworn
statement under 28 U.S.C. 1746. (See
Appendix IV.) The affidavit or sworn
statement must include a specific and
detailed description of the
circumstances alleged to constitute good
cause, and it should be accompanied by
any available documentation or other
evidence supporting the matters
asserted.

(f) Late filings. Any petition for
review, cross petition for review, or
response that is filed late must be
accompanied by a motion that shows
good cause for the untimely filing, unless
the Board has specifically granted an
extension of time under paragraph (e) of
this section, or unless a motion for
extension is pending before the Board.
The motion must be accompanied by an
affidavit or sworn statement under 28
U.S.C. 1746. (See Appendix IV.) The
affidavit or sworn statement must
include:

(1) The reasons for failing to request
an extension before the deadline for the
submission; and

(2) A specific and detailed description
of the circumstances causing the late
filing, accompanied by supporting
documentation or other evidence.

Any response to the motion may be
included in the response to the petition
for review, the cross petition for review,
or the response to the cross petition for
review. The response will not extend the
time provided by paragraph (d) of this
section to file a cross petition for review
or to respond to the petition or cross
petition. In the absence of a moticn, the
Board may, in its discretion, determine
on the basis of the existing record
whether there was good cause for the
untimely filing, or it may provide the
party that submitted the document with
an opportunity to show why it should
not be dismissed or excluded as
untimely.

(g) Intervention.—(1) By Director of
OPM. The Director of OPM may
intervene in a case before the Board
under the standards stated in 5 U.S.C.
7701{d). The notice of intervention is
timely if it is filed with the Clerk of the
Board within 45 days of the date the

petition for review was filed. If the
Director requests additional time for
filing a brief on intervention, the Board
may, in its discretion, grant the request.
A party may file a response to the
Director's brief within 15 days of the
date of service of that brief. The
Director must serve the notice of
intervention and the brief on all parties.

(2) By Special Counsel. (i) Under 5
U.S.C. 1212{c), the Special Counsel may
intervene as a matter of right, except as
provided in paragraph (g)(2](ii) of this
section. The notice of intervention is
timely if it is filed with the Clerk of the
Board within 45 days of the date the
petition for review was filed. If the
Special Counsel requests additional time
for filing a brief on intervention, the
Board may, in its discretion, grant the
request. A party may file a response to
the Special Counsel’s brief within 15
days of the date of service. The Special
Counsel must serve the notice of
intervention and the brief on all parties.

(ii) The Special Counsel may not
intervene in an action brought by an
individual under 5 U.S.C. 1221, or in an
appeal brought by an individual under 5
U.S.C. 7701, without the consent of that
individual. The Special Counsel must
present evidence that the individual has
consented to the intervention at the time
the motion to intervene is filed.

(3) Permissive intervenors. Any
person, organization or agency, by
motion made in a petition for review,
may ask for permission to intervene.
The motion must state in detail the
reasons why the person, organization or
agency should be permitted to intervene.
A motion for permission to intervene
will be granted if the requester shows
that he or she will be affected directly
by the outcome of the proceeding. Any
person alleged to have committed a
prohibited personnel practice under 5
U.S.C. 2302(b) may ask for permission 1o
intervene.

(h) Service. A party submitting a
pleading must serve a copy of it on each
party and on each representative as
provided in § 1201.26(b)(2).

(i) Closing the record. The record
closes on expiration of the period for
filing the response to the petition for
review, or to the cross petition for
review, or to the brief on intervention. il
any, or on any other date the Board sets
for this purpose. Once the record closes.
no additional evidence or argument will
be accepted unless the party submilting
it shows that the evidence was not
readily available before the record
closed.
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§1201.115 Contents of petition for review.

(a) The petition for review must state
objections to the initial decision that are
supported by references to applicable
laws or regulations and by specific
references to the recerd.

(b) (1) If the appellant was the
prevailing party in the initial decision,
and that decision granted the appellant
interim relief, any petition for review or
cross petition for review filed by the
agency must be accompanied by
evidence that the agency has provided
the interim relief required, except when
the agency has made a determination as
described in paragraph (b)(2) of this
section.

{2) Under 5 U.S.C. 7701(b)(2), if the
initial decision provides interim relief
which requires that the appellant be
returned to his or her place of
employment pending the outcome of any
petition for review and the agency
determines that the return or presence of
the appellant will be unduly disruptive
to the work environment, the agency
must notify both the appellant and the
judge in writing. The agency must also
provide evidence of such notification to
the Board at the time of filing a petition
or cross petition for review. The
evidence must show that the agency has
provided that the appellant will receive
pay, compensation, and all other
benefits as terms and conditions of
employment during the period a petition
for review is pending.

(3) Nothing in paragraphs (b)(1) or
(b)(2) of this section shall be construed
to require any payment of back pay for
the period preceding the date of the
judge’s initial decision or attorney fees
before the decision of the Board
becomes final.

(4) Failure of the agency to submit
evidence that it has complied with the
granting of interim relief in accordance
with paragraph (b)(1) of this section, or
that it has provided notification that
interim relief will not be granted fully in
accordance with paragraph (b)(2) of this
section, will result in the dismissal of
!he.agency's petition or cross petition for
review.

(c) The Board, after providing the
other parties with an opportunity to
respond, may grant a petition for review
when it is established that:

(1) New and material evidence is
available that, despite due diligence,
was not available when the record
closed; or

(2) The decision of the judge is based
on an erroneous interpretation of statute
0" regulation.

§ 1201.116 Procedures for review or
reopening.

(a) In any case that is reopened or
reviewed, the Board may:

(1) Issue a single decision that denies
or grants a petition for review, reopens
the appeal, and decides the case;

(2) Hear oral arguments;

(3) Require that briefs be filed;

(4) Remand the appeal so that the
judge may take further testimony or
evidence or make further findings or
conclusions; or

(5) Take any other action necessary
for final disposition of the case.

(b) The Board may affirm, reverse,
modify, or vacate the decision of the
judge, in whole or in part. Where
appropriate, the Board will issue a final
decision and order a date for
compliance with that decision.

§ 1201.117 Board reopening of case and
reconsideration of initial decision.

The Board may reopen an appeal and
reconsider a decision of a judge on its
own motion at any time, regardless of
any other provisions of this part.

§ 1201.118 OPM petition for
reconsideration.

(a) Criteria. Under 5 U.S.C. 7703(d),
the Director of the Office of Personnel
Management may file a petition for
reconsideration of a Board final order if
he or she determines:

(1) That the Board erred in
interpreting a civil service law, rule, or
regulation affecting personnel
management, and

(2) That the Board's decision will have
a substantial impact on a civil service
law, rule, regulation, or policy directive,

(b) Time limit. The Director must file
the petition for reconsideration within
35 days after the date of service of the
Board's final order.

(c) Briefs. After the petition is filed,
the Board will make the official record
relating to the petition for
reconsideration available to the Director
for review. The Director's brief in
support of the petition for
reconsideration must be filed within 20
days after the Board makes the record
available for review. Any party's
opposition to the petition for
reconsideration must be filed within 25
days from the date of service of the
Director's brief.

(d) Stays. If the Director of OPM files
a petition for reconsideration, he or she
also may ask the Board to stay its final
order. An application for a stay, with a
supporting memorandum, must be filed
at the same time as the petition for
reconsideration.

§ 1201.119 Judicial review.

Any employee or applicant for
employment who is adversely affected
by a final order or decision of the Board
under the provisions of 5 U.S.C. 7703
may obtain judicial review in the United
States Court of Appeals for the Federal
Circuit. As § 1201.175 of this part
provides, an appropriate United States
district court has jurisdiction over a
request for judicial review of cases
involving the kinds of discrimination
issues described in 5 U.S.C. 7702,

Subpart D—Procedures for Original
Jurisdiction Cases

Actions Brought by the Special Counsel

§ 1201.121 Scope of jurisdiction;
compliance with subpart B,

(a) Scope. The Board has original
jurisdiction over actions brought by the
Special Counsel and over the Special
Counsel's requests for stays of certain
personnel actions.

(b) Compliance with Subpart B.
Except as otherwise expressly provided
by this subpart, the Special Counsel will
comply with the regulations regarding
hearing procedures that are set out in
subpart B of this part in connection with
all complaints or requests he or she files
with the Board.

§ 1201.122 Filing complaints and requests;
serving documents on parties.

(&) Initial filing. The Special Counsel
must file two copies of each complaint
or request, together with numbered and
tabbed exhibits or attachments, if any,
with the Clerk of the Board. In addition,
he or she must file with that office, for
service by the Board in accordance with
paragraph (b) of this section, a sufficient
number of copies of complaints or
requests, together with numbered and
tabbed exhibits and a certified list of
parties or their representatives. The list
must show the last known address of
each party or representative.

(b) Service by the Board. The Board
will mail copies of complaints and
requests to the parties to the proceeding,
or their representatives, at their last
known addresses. It also will mail them
any exhibits or attachments to the
complaints and requests, along with
copies of the pertinent regulations of the
Board.

(c) Subsequent filings and service.
Each party must serve on every other
party one copy of each of its pleadings,
as defined by § 1201.4(b). Service may
be by mail, by facsimile, or by personal
delivery to each party on the service list
previously provided by the Board. A
certificate of service describing how and
when service was made must
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accompany each pleading. All parties
are responsible for notifying the Board
and one another in writing of any
changes in the names or addresses on
the service list. :

§1201.123 Contents of complaint.

(a) If the Special Counsel determines
that the Board should take any of the
actions listed below, he or she must file
a written complaint stating with
particularity any alleged violations of
law or regulation, along with the
supporting facts.

(1) Action to require an agency to
correct a prohibited personnel practice
(or a pattern of prohibited personnel
practices) under 5 U.S.C. 1214(b){4);

(2) Action to discipline an employee
under 5 U.S.C. 1215(a);

(3) Action with respect to other
matters within the jurisdiction of the
Special Counsel under 5 U.S.C. 1216; and

{4) Action to discipline an employee
under the Federal Employees Flexible
and Compressed Work Schedule Act, 5
U.S.C. 6101.

(b) The Board may order the Special
Counsel and the responding party to file
briefs, memoranda, or both in any action
the Special Counsel brings before the
Board.

{c) If the Special Counsel files a
corrective action with the Board on
behalf of an employee, former employee,
or applicant for employment who has
sought corrective action from the Board
directly under 5 U.S.C. 1214(a)(3), the
Special Counsel must provide evidence
that the employee, former employee, or
applicant has consented to the Special
Counsel’s seeking corrective action. 5
U.S.C. 1214(a)(4).

§ 1201.124 Rights of employees.

(a) When the Special Counsel files a
complaint seeking corrective action
under 5 U.5 C. 1214(b)(2)(B), the Board
ghall provide the individual alleged to
have been the subject of the prohibited
personnel practice the opportunity to
make written comments.

(b) When the Special Counsel files a
complaint proposing a disciplinary
action against an employee under 5
U.S.C. 1215(a)(1), the employee has the
right:

(1) To file an answer, supported by
affidavits and documentary evidence;

(2) To be represented;

(3) To a hearing on the record before
{he Board or an administrative law
judge;

(4) To a written Board decision, issued
at the earliest practicable date, in which
the Board states the reasons for its
conciusion; and

(5) To a copy of any final order
imposing disciplinary action.

§1201.125 Answer to complaint.

(a) Filing and default. A party named
in a Special Counsel complaint may file
an answer with the Clerk of the Board
within 35 days of the date of service of
the complaint. If a party fails to answer,
and does not show good cause for that
failure, the failure will constitute waiver
of the right to contest the allegations in
the complaint. Unanswered allegations
are considered admitted and will form
the basis of a recommended or final
decision as appropriaie.

(b) Conlent. An answer must contain
a specific denial, admission, or
explanation of each fact alleged in the
complaint. If the respondent has no
knowledge of a fact, he or she must say
so. The respondent may include
statements of fact and appropriate
documentation to support each denial or
defense. Allegations that are
unanswered or admitted in the answer
are considered true and may not be
denied later.

§1201.126 Final orders of the Board.

(a) In any action seeking correction of
a prohibited personnel practice, the
Board may order the corrective actions
it considers appropriate after providing
an opportunity for the Special Counsel,
the agency, and the Office of Personnel
Management to comment. 5 U.S.C.
1214(b)(4)(A).

(b)(1) Subject to the provisions of
paragraph (b)(2) of this section, in any
case involving an alleged prohibited
personnel practice described in 5 U.S.C.
2302(b)(8), the Board will order such
corrective action as the Board considers
appropriate if the Special Counsel
demonstrates that a disclosure
described under 5 U.S.C. 2302(b)(8) was
a contributing factor in the personnel
action that was taken or will be taken
against the individual.

(2) Corrective action under paragraph
(b)(1) of this section may not be ordered
if the agency demonstrates by clear and
convincing evidence that it would have
taken the same personnel action in the
absence of such disclosure. 5 U.S.C.
1214(b)(4)(B).

(c) In any action to discipline an
employee, except as provided in
paragraphs (e) and (f) of this section, the
Board may order a removal, a reduction
in grade, a debarment (not to exceed
five years), a suspension, a reprimand,
or an assessment of civil penalty not to
exceed $1,000. 5 U.S.C. 1215(a)(3).

(d) If a State or local agency fails to
remove an employee whose removal is
found to be warranted by the Board
under 5 U.S.C. 1505, or if it reappoints
such an employee within 18 months of a
Board's final order finding that removal
was warranted, the Board may order the

Federal egency administering loans or
grants to the State or local agency, to
withhold money from the agency. The
amount to be withheld will not exceed
two years of the offending employee’s
pay at the rate he or she was being paid
at the time of the violation. 5 U.S.C.
1506.

(e) In any action to discipline an
employee under the Federal Employees
Flexible and Compressed Work
Schedule Act, 5 U.S.C. 6101, a final order
of the Board may impose disciplinary
action consisting of:

(1) Removal from Federal employment
for any period of time the Board may
prescribe;

(2) Suspension; or

(3) Other discipline that the Board
considers sppropriate.

(f) In any action in which the Board
finds that an employee has violated 5
U.S.C. 7324, the Board will order the
employee's removal, unless it finds by
unanimous vote that the violation does
not warrant removal and imposes
instead a penalty of not less than 30
days suspension without pay.

§ 1201.127 Requesting stay of personnel
action; protective orders.

Under 5 U.S.C. 1214(b)(1), the Special
Counsel may ask a member of the Board
to stay any personnel action if he or she
determines that there are reasonable
grounds to believe that the action was
taken or will be taken as a result of a
prohibited personnel practice.

(a) Content of request. The Special
Counsel, or that official's representative,
must sign each request, and must
include the following information in the
request:

(1) The names of the parties;

(2) The agency and officials involved:

(3) The nature of the action to be
stayed;

(4) A concise statement of facls
justifying the charge that the personnel
action was or will be the result of a
prohibited personnel practice; and

(5) The laws or regulations that were
violated, or that will be violated if the
stay is not issued.

(b) Filing and serving of request. The
request for a stay must be filed and
served on all parties in accordance with
§ 1201.122 of this part.

(c) Action on the request for sta y—(1)
Initial stay. Within three days after the
filing of a request, excluding Saturdays,
Sundays, and Federal holidays, any
member of the Board will grant &
request for a stay of 45 days under 5
U.S.C. 1214(b)(1)(A) unless the Member
determines that, under the facts and
circumstances, the requested stay wou d
not be appropriate. Unless the stay is
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denied within the 3-day period, it is
considered granted by operation of law.

(2) Extension of stay. Upon the
Special Counsel's request, the Board
may extend any stay granied under 5
U.S.C. 1214(b)(1)(A) for whatever time it
considers appropriate, but only after
providing the Special Counsel and the
agency with an opportunity to comment
on the request, and only after the Board
has concurred in the request of the
Special Counsel. At the time he or she
files a request for an extension of a stay
under 5 U.S.C. 1214(b)(1)(B), the Special
Counsel must also file a brief describing
the facts and any relevant legal
authority that the Board should
consider. The agency must respond in
accordance with any order of the Board.

(3) Reports during pendency of a stay.
If the Board grants an extension of the
initial stay, the Special Counsel must
report to the Board, at intervals
specified in the order granting extension
of the stay, regarding the status of the
case. Such reports will continue to be
required until the Special Counsel files a
corrective action with the Board or
requests termination of the stay, or until
the stay expires according to its terms.

(4) Termination of stay. The Board
may terminate a stay at any time, except
it may not terminate a stay:

(i) On its own motion or on the motion
of an agency without first providing
notice and opportunity for oral or
written comments to the Special
Counsel and the individual on whose
behalf the stay was ordered; or

(ii) On the motion of the Special
Counsel without first providing notice
and opportunity for oral or written
comments to the individual on whose
behalf the stay was ordered.

(d) Additional information. At any
time, the Board or, where appropriate, a
member of the Board may require the
Special Counsel, the agency, or both to
appear and present further information
or explanation regarding a request for a
stay, to file supplemental briefs or
memoranda, or to supply factual
information that the Board needs in
order to make a decision regarding a
stay.

(e) Protective orders. The Board,
during an investigation by the Special
Counsel or during the pendency of any
Special Counsel proceeding before the
Board, may issue any order that may be
necessary to protect a witness or other
individual from harassment. The Special
Counsel must submit any motion for a
protective order to the Clerk of the
Board. The motion must include a
concise statement of the reasons
justifying the request, together with any
relevant documentary evidence. An
agency, other than the Office of the

Special Counsel, may not request a
protective order with respect to an
investigation by the Special Counsel
during such investigation. An order
issued under this paragraph may be
enforced in the same manner as
provided under subpart F for Board final
decisions and orders. -

§ 1201.128 Administrative appeal; judicial
review.

(a) A party in a Special Counsel
complaint does not have the right to file
an administrative appeal-from an order
of the Board.

(b) An employee, former employee, or
applicant for employment who is
adversely affected by an order of the
Board resulling from a corrective action
brought by the Special Counsel may
obtain judicial review of the order of the
Board in the United States Court of
Appeals for the Federal Circuit. 5 U.S.C.
1214(c).

(c) An employee subject to a final
order imposing disciplinary action under
5 U.S.C. 1215 may obtain judicial review
of the order of the Board in the United
States Court of Appeals for the Federal
Circuit. 5 U.S.C. 1215(a)(4).

§ 1201.129 Judge; exceptions and replies
to exceptions.

(a) Except for requests for stays under
5 U.S.C. 1214(b)(1), and other matters
specifically reserved for hearing by the
Board, an action brought by the Special
Counsel is heard by an administrative
law judge, who will issue a
recommended decision to the Board in
accordance with 5 U.S.C. 557. Unless
directed otherwise, the parties must file
all pleadings with the Clerk of the
Board.

(b) The parties may file with the Clerk
of the Board any exceptions they may
have to the recommended decision of
the administrative law judge. Those
exceptions must be filed within 35 days
after the date of service of the
recommended decision.

(c) The parties may file replies to
exceptions within 25 days after the date
of service of the exceptions, as that date
is determined by the certificate of
service,

(d) No additional evidence will be
accepted with a party's exceptions or
with a reply to exceptions unless the
party submitting it shows that the
evidence was not readily available
before the administrative law judge
closed the record.

Actions Against Administrative Law
Judges

§ 1201.131 Procedures.

When an agency proposes an action
ageinst an administrative law judge, the

procedures established under subpart B
will apply to the hearing, unless these
regulations expressly provide otherwise.
Initial and subsequent pleadings,
however, must be filed and served in
accordance with § 1201.122 of this
subpart.

§ 1201.132 Board jurisdiction.

The jurisdiction of the Board under
this section is limited to proposals (o
take the following actions:

(a) Removal;

(b) Suspension;

(c) Reduction in grade;

{d) Reduction in pay; and

(e) Furlough of 30 days or less.

§ 1201.133 Filing a complaint.

To initiate an action against an
administrative law judge, an agency
must file a complaint with the Board
describing with particularity the facts
that support the proposed action.

§ 1201.134 Answer to complaint.

The administrative law judge against
whom the complaint is filed may file an
answer to the complaint. The answer
must comply with the timeliness and
other requirements of § 1201.125 of this
subpart,

§ 1201.135 Judge; exceptions and replies
to exceptions.

(a) Unless it is specifically reserved
for hearing by the Board, an action by
an employing agency against an
administrative law judge will be heard
by an administrative law judge, who
will issue a recommended decision in
accordance with 5 U.S.C. 557. All
pleadings in those actions must be filed
with the Clerk of the Board.

(b) The parties may file with the Clerk
of the Board any exceptions they have
to the recommended decision of the
administrative law judge. Those
exceptions must be filed within 35 days
after the date on which the
administrative law judge issues the
recommended decision.

(c) The parties may file replies to
exceptions within 25 days from the date
of service of the exceptions.

§1201.138 Requirement for finding of
good cause.

The Board will authorize the agency
to take a disciplinary action, and will
specify the penalty to be imposed, only
after the Board has made a finding of
good cause as required by 5 U.S.C, 7521,

Removal From the Senior Executive
Service
§ 1201.141 Right to hearing.

If an agency preposes lo remove a
career appointee from the Senior
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Executive Service under 5 CFR 359.502,
and to place that employee in another
civil service position, the appointee may
request an informal hearing before an
official appointed by the Board. If the
appointee files the request with the
Office of the Clerk at least 15 days
before the effective date of the proposed
removal, the request will be granted.

§ 1201.142 Hearing procedures; referring
the record.

The appointee, the appointee's
representative, or both may appear and
present arguments in an informal
hearing before the Board or its designee.
A verbatim record of the proceeding will
be made. The appointee has no other
procedural rights before the Board. The
Board will refer a copy of the record to
the Special Counsel, the Office of
Personnel Management, and the
employing agency for whatever action
may be appropriate.

§ 1201.143 Appeal.

There is no right under 5 U.S.C. 7703
to appeal the agency's or Board's
actions in cases arising under § 1201.141
of this part. The removal action will not
be delayed as a result of the hearing.

.

Subpart E—Procedures for Cases
Involving Allegations of Discrimination

§1201.151 Scope and policy.

(a) Scope. (1) The rules in this subpart
implement 5 U.S.C. 7702. They apply to
any case in which an employee or
applicant for employment alleges that a
personnel action appealable to the
Board was based, in whole or in part, on
prohibited discrimination.

(2) “Prohibited discrimination,” as
that term is used in this subpart, means
discrimination prohibited by:

(i) Section 717 of the Civil Rights Act
of 1964, as amended (42 U.S.C. 2000e~
16(a));

(ii) Section 6(d) of the Fair Labor
Standards Act of 1938, as amended (29
U.S.C. 206(d));

(iii) Section 501 of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 791);

(iv) Sections 12 and 15 of the Age
Discrimination in Employment Act of
1967, as amended (28 U.S.C. 631, 633a);
or

(v) Any rule, regulation, or policy
directive prescribed under any provision
of law described in paragraphs (a)(2) (i)
through (iv) of this section.

(b) Policy. The Board's policy is to
adjudicate impartially, thoroughly, and
fairly all issues raised under this
subpart.

§ 1201.152 Compliance with subpart B
procedures.

Unless this subpart expressly
provides otherwise, all actions involving
allegations of prohibited discrimination
must comply with the regulations that
are included in subpart B of this part.

§ 1201.153 Contents of appeal.

(a) Contents. An appeal raising issues
of prohibited discrimination must
comply with § 1201.24 of this part, with
the following exceptions:

(1) The appeal must state that there
was discrimination in connection with
the matter appealed, and it must state
specifically how the agency
discriminated against the appellant; and

(2) The appeal must state whether the
appellant has filed a formal
discrimination complaint or a grievance
with any agency. If he or she has done
so, the appeal must state the date on
which the appellant filed the complaint
or grievance, and it must describe any
action that the agency took in response
to the complaint or grievance.

(b) Use of form. Completing the form
in Appendix I of these regulations
constitutes compliance with paragraph
(a) of this section.

§ 1201.154 Time for filing appeal; closing
record in cases involving grievance
decisions.

Appellants who file appeals raising
issues of prohibited discrimination in
connection with a matter otherwise
appealable to the Board must comply
with the following time limits:

(a) Where the appellant has been
subject to an action appealable to the
Board, he or she may either file a timely
complaint of discrimination with the
agency or file an appeal with the Board
within 20 days after the effective date of
the agency action being appealed.

(b) If the appellant has filed a timely
formal complaint of discrimination with
the agency:

(1) An appeal must be filed within 20
days after the appellant receives the
agency resolution or final decision on
the discrimination issue; or

(2) If the agency has not resolved the
matter or issued a final decision on the
formal complaint within 120 days, the
appellant may appeal the matter directly
to the Board at any time after the
expiration of 120 calendar days.

(c) If the appellant files an appeal
prematurely under this subpart, the
judge will dismiss the appeal without
prejudice to its later refiling under
§ 1201.22 of this part. If holding the
appeal for a short time would allow it to
become timely, the judge may hold the
appeal rather than dismiss it.

(d) If the appellant has filed a
grievance with the agency under its
negotiated grievance procedure in
accordance with 5 U.S.C. 7121, he or she
may ask the Board to review the final
decision under 5 U.S.C. 7702 within 25
days of the date of issuance of that
decision. The appellant must file the
request with the Clerk of the Board,
Merit Systems Protection Board,
Washington, DC 20419. The request for
review must contain:

(1) A statement of the grounds on
which review is requested;

(2) References to evidence of record or
rulings related to the issues before the
Board;

(3) Arguments in support of the stated
grounds that refer specifically to
relevant documents, and that include
relevant citations of authority; and

(4) Legible copies of the final
grievance or arbitration decision, the
agency decision to take the action, and
other relevant documents. Those
documents may include a transcript or
tape recording of the hearing.

(e) The record will close upon
expiration of the period for filing the
response to the petition for review, or to
the brief on intervention, if any, or on
any other date the Board sets for this
purpose, Once the record closes, no
additional evidence or argument will be
accepted unless the party submitting it
shows that the evidence was not readily
available before the record closed.

§ 1201.155 Remand of allegations of
discrimination.

If the parties file a written agreement
that the discrimination issue should be
remanded to the agency for
consideration, and if the judge
determines that action would be in the
interest of justice, the judge may take
that action. The remand order will
specify a time period within which the
agency action must be completed. In no
instance will that time period-exceed
120 days. While the issue is pending
with the agency, the judge will retain
jurisdiction over the appeal.

§1201.156 Time for processing appeals
Involving allegations of discrimination.

(a) Issue raised in appeal. When an
appellant alleges prohibited
discrimination in the appeal, the judge
will decide both the issue of
discrimination and the appealable
action within 120 days after the appeal
is filed.

(b) Issue not raised in appeal. When
an appellant has not alleged prohibited
discrimination in the appeal, but has
raised the issue later in the proceeding,
the judge will decide both the issue of
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discrimination and the appealable
action within 120 days after the issue is
raiged,

(c) Discrimination issue remanded to
agency. When the judge remands an
issue of discrimination to the agency,
adjudication will be completed within
120 days after the agency completes its
action and returns the case to the Board.

§ 1201.157 Notice of right to judicial
review.

Any final decision of the Board under
5 U.S.C. 7702 will notify the appellant of
his or her right, within 30 days after
receiving the Board's final decision, to
petition the Equal Employment
Opportunity Commission to consider the
Board's decision, or to file a civil action
in an appropriate United States district
court, If an appellant elects to waive the
discrimination issue, an appeal may be
filed with the United States Court of
Appeals for the Federal Circuit as stated
in § 1201.119 of this part.

Review of Beard Decision

§ 1201.161 Action by the Equal
Employment Opportunity Commission;
judicial review.

(a) Time limit for determination. In
cases in which an appeliant petitions
the Equal Employment Opportunity
Commission (Commission) for
consideration of the Board's decision
under 5 U.S.C. 7702(b](2), the
Commission will determine, within 30
days after the date of the petition,
whether it will consider the decision.

(b) Judicial review. The Board's
decision will become judicially
reviewable on:

(1) The date on which the decision is
issued, if the appellant does not file a
patition with the Commission under 5
U.S.C. 7702{b)(1); or

(2} The date of the Commission’s
decision that it will not consider the
petition filed under 5 U.S.C. 7702(b)(2).

(¢) Commission processing and time
limits. If the Commission decides to
consider the decision of the Board,
within 60 days after making its decision
it will complete its consideration and
either:

(1) Concur in the decision of the
Board; or

(2} Issue in writing and forward to the
Board for its action under § 1201.162 of
this subpart another decision, which
difiers fiom the decision of the Board to
the extent that the Commission finds
that, as a matter of law:

(i) The decision of the Board
constitutes an incorrect interpretation of
any provision of any law, rule,
regulation, or policy directive related to
nrohibited discrimination; or

(ii) The evidence in the record as a
whole does not support the decision
involving that provision.

(d) Transmittal of record. The Board
will transmit a copy of its record to the
Commission upon request.

(e} Development of additional
evidence. When asked by the
Commission to do so, the Board or a
judge will develop additional evidence
necessary to supplement the record.
This action will be completed within a
period that will permit the Commission
to make its decision within the statutory
60-day time limit referred to in
paragraph (c) of this section. The Board
or the judge may schedule additional
proceedings if necessary in order to
comply with the Commission’s request.

(f) Commission concurrence in Board
decision. If the Commission concurs in
the decision of the Board under 5 U.S.C.
7702(b)(3)(A), the appellant may file suit
in an appropriate United States district
court.

§ 1201.162 Board action on the
Commission decision; judicial review.

(a) Board decision. Within 30 days
after receipt of a decision of the
Commission issued under 1201.181(c})(2),
the Board shall consider the decision
and:

(1) Concur and adopt in whole the
decision of the Commission; or

(2) To the extent that the Board finds
that, as a matter of law:

(i) The Commission decision is based
on an incorrect interpretation of any
provision of any civil service law, rule,
regulation, or policy directive, or

(ii) The evidence in the record as a
whole does not suppart the Commission
decision involving that provision, it may
reaffirm the decision of the Board. In
doing so, it may make revisions in the
decision that it determines are
appropriate.

(b) Judicial review. If the Board
concurs in or adopts the decision of the
Commission under paragraph (a)(1) of
this section, the decision of the Board is
a judicially reviewable action.

§ 1201.163 Mixed cases governed by
Reorganization Plan No. 1 of 1378.

(2} Definstions.—(1) Prohibited
discrimination as used in this section
means discrimination prohibited by
section 717 of the Civil Rights Act of
1964, as amended {42 U.S.C. 2000e-
16{c)); section 501 of the Rehabilitation
Act of 1973, as amended (28 U.S.C. 791);
and sections 12 and 15 of the Age
Discrimination in Employment Act of
1867, as amended (29 U.S.C. 831, 633a).

(2) Initial decision as used in this
section means a decision rendered by a
judge of the M5PB pursnant to 29 CFR

part 1613 or 5 CFR part 772 (as in effect
prior to January 11, 1979) on an appeal
in which issues of prohibited
discrimination have been raised.

(3) Preliminary decision as used in
this section means: (i) An initial
decision within the meaning of
§ 1201.183(a}(2) which has not been
reopened by a Board member or as to
which no petition to reopen was filed by
a party within 35 days after issuance of
the decision;

(ii) A decision by the Board itself
pursuant to 29 CFR part 1613 or 5 CFR
part 772, in which issues of prehibited
discrimination are addressed, or a
decision by the Board denying all
petitions to reopen.

(b) Contents of eppeal. An appeal
raising issues of prohibited
discrimination shall state there was
discrimination in conjunction with the
matter appealed and provide specific
examples of how the appellant was
discriminaled against.

(c) Procedurss. (1) Appeals under 29
CFR part 1613 shall be processed by the
Board consistent with the provisions set
forth in that part. Such appeals shall be
filed in writing with the appropriate
Board Regional Office.

(2) Appeals under the provisions of 5
CFR part 772 shall be processed as
provided therein, except that under 5
CFR 772.306(b) the discrimination
investigation shall be completed and the
investigative file and report sent to the
Board within 120 days. Except when this
time has been extended upon a verified
showing of good cause, the Board may
impose the sanctions provided in 5 CFR
1201.43 if an agency fails to timely
complete and file the result of such an
investigation.

(3) An initial decision on an appeal
which includes issues of prohibited
personnel discrimination shall be
rendered by an employee of the Board,
pursuant to 29 CFR part 1613 or 5 CFR
part 772, on all issues raised in the
appeal.

(4) Unless a petition to reopen is filed
with the Board or unless a Board
member reopens on his/her own motion,
within 35 days from issuance of an
initial decision, the initial decision shall
become the preliminary decision of the
Board.

(d) Review by Commission.—{1) Time
for filing. A petition to review the
preliminary decision of the Board on
issues of prohibited discrimination shall
be filed with the Commission within 35
days after the initial decision of the
Board becomes the preliminary decision.

(2) Petition filed. In the event a
petition for review is filed with the
Commission, the Board decision shall
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become final on all issues, other than
issues of prohibited discrimination, on
the date the Commission's decision on
these issues becomes final.

(3) Petition not filed. If a petition for
review is not filed with the Commission,
the decision of the Board shall become
final on all issues. (5 U.S.C. 1204(g]).

Special Panel

§ 1201.171 Referral of case to Special
Panel.

If the Board reaffirms its decision
under § 1201.162(a)(2) of this part with
or without modification, it will certify
the matter immediately to a Special
Panel established under 5 U.S.C. 7702(d).
Upon certification, the Board, within 5
days (excluding Saturdays, Sundays,
and Federal holidays), will transmit the
administrative record in the proceeding
to the Chairman of the Special Panel
and to the Commission. That record will
include the following:

(a) The factual record compiled under
this section, which will include a
transcript of any hearing;

{b) The decisions issued by the Board
ang the Commission under 5 U.S.C. 7702;
an

(c) A transcript of oral arguments
made, or legal briefs filed, before the
Board or the Commission.

§ 1201.172 Organization of Special Panel;
designation ofmembers.

(a) A Special Panel is composed of:

(1) A Chairman, appointed by the
President with the advice and consent of
the Senate, whose term is six (6) years;

(2) One member of the Board,
designated by the Chairman of the
Board each time a Panel is convened;

(3) One member of the Commission,
designated by the Chairman cf the
Commission each time a Panel is
convened.

(b) Designation of Special Panel
members.—{1) Time of designation.
Within 5 days of certification of a case
to a Special Panel, the Chairman of
Board and the Chairman of the
Commission each will designate one
member from his or her agency to serve
on the Special Panel.

(2) Manner of designation. Letters
designating the Panel members will be
served on the Chairman of the Panel and
on the parties to the appeal.

§ 1201.173 Practices and procedures of
Special Panel.

(a) Scope. The rules in this subpart
apply to proceedings before a Special
Panel.

(b) Suspension of rules. Unless a rule
is required by statute, the Chairman of a
Special Panel may suspend the rule, in
the interest of expediting a decision or

for other good cause shown, and may
conduct the proceedings in a manner he
or she directs. The Chairman may take
this action at the request of a party, or
on his or her own motion.

(c) Time limit for proceedings. In
accordance with 5 U.S.C. 7702(d)(2)(A),
the Special Panel will issue a decision
within 45 days after a matter has been
certified to it.

(d) Administrative assistance to the
Special Panel. (1) The Board and the
Commission will provide the Panel with
the administrative resources that the
Chairman of the Special Panel
determines are reasonable and
necessary.

(2) Assistance will include, but is not
limited to, processing vouchers for pay
and travel expenses.

(3) The Board and the Commission are
responsible for all administrative costs
the Special Panel incurs, and, to the
extent practicable, they will divide
equally the costs of providing
administrative assistance. If the Board
and the Commission disagree on the
manner in which costs are to be divided,
the Chairman of the Special Panel will
resolve the disagreement.

(e) Maintaining the official record.
The Board will maintain the official
record of the appeal. It will transmit two
copies of each submission that is filed to
each member of the Special Panel in an
expeditious manner.

(f) Filing and service of pleadings. (1)
The parties must file the original and six
copies of each submission with the
Clerk, Merit Systems Protection Board,
1120 Vermont Avenue, NW.,
Washington, DC 20419. The Office of the
Clerk will serve one copy of each
submission on the other parties.

(2) A certificate of service specifying
how and when service was made must
accompany all submissions of the
parties.

(3) Service may be made by mail or by
personal delivery during the Board's
normal business hours (8:30 a.m. to 5:00
p.m.). Because of the short statutory
time limit for processing these cases,
parties must file their submissions by
overnight Express Mail, provided by the
U.S. Postal Service, if they file their
submissions by mail.

(4) A submission filed by Express
Mail is considered to have been filed on
the date of the Express Mail Order. A
submission that is delivered personally
is considered to have been filed on the
date the Office of the Clerk of the Board
receives it.

(g) Briefs and responsive pleadings. If
the parties wish to submit written
argument, they may file briefs with the
Special Panel within 15 days after the
date of the Board's certification order.

Because of the short statutory time limit
for processing these cases, the Special
Panel ordinarily will not permit
responsive pleadings.

(h) Oral argument. The parties have
the right to present oral argument.
Parties wishing to exercise this right
must indicate this desire when they file
their briefs or, if no briefs are filed,
within 15 days after the date of the
Board's certification order. Upon
receiving a request for argument, the
Chairman of the Special Panel will
determine the time and place for
argument and the amount of time to be
allowed each side, and he cr she will
provide this information to the parties.

(i) Postargument submission. Because
of the short statutory time limit for
processing these cases, the parties may
not file postargument submissions
unless the Chairman of the Special
Panel permits those submissions.

(i) Procedural matters. Any
procedural matters not addressed in
these regulations will be resolved by
written order of the Chairman of the
Special Panel.

§ 1201.174 Enforcing the Special Panel
decision.

The Board, upon receipt of the
decision of the Special Panel, will order
the agency concerned to take any action
appropriate to carry out the decision of
the Panel. The Board's regulations
regarding enforcement of a final order of
the Board apply to this matter. These
regulations are set out in subpart F of
this part.

§1201.175 Judicial review of cases
decided under 5 U.S.C. 7702,

(a) Place and type of review. The
appropriate United States district court
is authorized to conduct all judicial
review of cases decided unders U.S.C.
7702. Those cases include appeals from
actions taken under the following
provisions: Section 717(c) of the Civil
Rights Act of 1964, as amended (42
U.S.C. 2000e-16(c)); section 15(c) of the
Age Discrimination in Employment Act
of 1967, as amended (29 U.S.C. 633a(c]);
and section 15(b) of the Fair Labor
Standards Act of 1938, as amended (29
U.S.C. 216(b)).

(b) Time for filing request. Regardless
of any other provision of law, requests
for judicial review of all cases decided
under 5 U.S.C. 7702 must be filed within
30 days after the appellant received
notice of the judicially reviewable
action.
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Subpart F—Enforcement of Final
Decisions and Orders

§ 1201.181 Authority and explanation.

(2) Under 5 U.S.C. 1204(a)(2), the
Board has the authority to order any
Federal agency cr employee to comply
with decisions and orders issued under
its jurisdiction, and the authority to
enforce compliance with i's orders and
decisions. The parties are expected to
cooperate fully with each other so that
compliance with the Board's orders and
decisions can be accomplished promptly
and in accordance with the laws, rules,
and regulations that apply to individual
cases. The Board's decisions and orders
will contain a notice of the Board's
enforcement authority.

(b) In order to avoid unnecessary
petitions under this subpart, the agency
must inform the appellant promptly of
the actions it takes to comply, and it
must tell the appellant when it believes
it has completed its compliance. The
appellant must provide all necessary
information that the agency requests in
crder to comply, and, if not otherwise
notified, he or she should, from time to
time, ask the agency about its progress.

§ 1201.182 Petition for enforcement.

(a) Appellate jurisdiction. Any party
may petition the Board for enforcement
of a final decision issued under the
Board's appellate jurisdiction. The
petition must be filed promptly with the
regional office that issued the initial
decision; a copy of it must be served on
the other party or that party's
representative; and it must describe
specifically the reasons the petitioning
party believes there is noncompliance.
The petition also must include the date
and results of any communications
regarding compliance, Any petition for
enforcement that is filed more than 30
days after the date of service of the
agency's notice that it has complied
must contain a statement and evidence
showing good cause for the delay and a
request for an extension of time for
filing the petition.

(b) Original jurisdiction. Any party
seeking enforcement of a Board order
issued under its original jurisdiction
must file a petition for enforcement with
the Clerk of the Board and must serve a
copy of *hat petition on the other party
or that party's representative. The
petition must describe specifically the
reasons why the petitioning party
believes there is noncompliance,

(c) Petition by an employee other than
@ party. Under 5 U.S.C. 1204(e)(2)(B),
any employee who is aggrieved by the
failure of any other employee to comply
with an order of the Board may pelition

the Board for enforcement. The Board
will entertain a petition for enforcement
from an aggrieved employee who is not
a party only if the employee seeks and is
granted party status as a permissive
intervenor under § 1201.34(c) of this
part. The employee must file a motion to
intervene at the time of filing the
petition for enforcement. The petition
and motion to intervene must be filed
promptly with the regional office that
issued the order or, if the ordar was
igsued by the Board, with the Clerk of
the Board. The petitioner must serve a
copy of the petition and motion to
intervene on each party or the party's
representative. The petition for
enforcement must describe specifically
why the petitioner believes there is
noncompliance and in what way the
petitioner is aggrieved by the
noncompliance. The motion to intervene
will be considered in accordance with

§ 1201.34(c) of this part.

§ 1201.183 Procedures for processing
petitions for enfercement. _

" (&) Initial Processing. (1) When a
party has filed a petition for
enforcement of a final decision, the
alleged noncomplying party must file
one of the following within 15 days of
the date of service of the petition:

(i) Evidence of compliance, including
a narrative explanation of the
calculation of back pay and other
benefits, and supporting documents;

(ii) Evidence as described in
paragraph (a)(1)(i) of this section of the
compliance actions that the party has
completed, and a statement of the
actions that are in process and the
actions that remain to be taken, along
with a reasonable schedule for full
compliance; or

{iii) A statement showing good cause
for the failure to comply completely with
the decision of the Board.

The party that filed the petition may
respond ta that submission within 10
days after the date of service of the
submission. The parties must serve
cepies of their pleadings on each other
as required under § 1201.26(b)(2) of this
part.

(2) If the agency is the alleged
noncomplying party, it shall submit the
name and address of the agency official
charged with complying with the
Board's order, even if the agency asserts
it has fully complied. In the absence of
this information, the Board will presume
that the highest ranking appropriate
agency official who is not appointed by
the President by and with the consent of
the Senate is charged with compliance.

(3) The judge may convene a hearing
if one is necessary to resolve matters at
issue.

(4) If the judge finds that there has
been compliance or a good faith effort to
take all actions required to be in
compliance with the final decision, he or
she will state those findings in a
decision. That decision will be subject
to the procedures for petitions for
review by the Board under subpart C of
this part, and subject to judicial review
under § 1201.119 of this part.

(5) If the judge finds that:

(i) The alleged noncomplying party
has not taken, or has not made a good
faith effort to take, any action required
to be in compliance with the final
decision, or

(ii) The party has-taken or made a
good faith effort to take one or more, but
not all, actions required to be in
compliance with the final decision; he or
she will issue a recommendation -
containing his or her findings, a
statement of the.actions required by the
party to be in compliance with the final
decision, and a recommendation that the
Board enforce the final decision.

(6) If a recommendation described
under paragraph (a)(5) of this section is
issued, the alleged noncomplying party
must do one of the following:

(i) If it decides to take the actions
required by the recommendation, it must
submit to the Clerk of the Board, within
15 days after the issuance of the
recommendation, evidence that it has
taken those actions,

(ii) If it decides not to take any of the
actions required by the
recommendation, it must file a brief
supporting its nonconcurrence in the
recommendation. The brief must be filed
with the Clerk of the Board within 30
days after the recommendation is issued
and, if it is filed by the agency, it must
identify by name, title, and grade the
agency official responsible for the
failure to take the actions required by
the recommendation for compliance.

(iii) If the party decides to take one or
more, but not all, actions required by the
recommendation, it must submit both
evidence of the actions it has taken and,
with respect to the actions that it has
not taken, a brief supporting its
disagreement with the recommendation.
The evidence and brief must be filed
with the Clerk of the Board within 30
days after issuance of the
recommendation and, if it is filed by the
agency, it must contain the identifying
information required by paragraph
(2)(8)(ii) of this section.

{7) The petitioner may file a brief that
responds to the submission described in
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paragraph {a)(6) of this section, and that
asks the Board to review any finding in
the recommendation, made under
paragraph (a)(5)(ii) of this section, that
the other party is in partial compliance
with the final decision. The petitioner
must fiie this brief with the Clerk of the
Board within 20 days of the date of
service of the submissicn described in
paragraph (a)(6) of this section.

(b) Consideration by the Board. (1)
The Board will consider the
recommendaticn, along with the
submnissions of the parties. promptly.
When appropriate, the Board may
reguire the alleged noncomplying party,
or that party's represenlative, to appear
before the Board to show why sanctions
should not be imposed under 5 U.S.C.
1204(a)(2) and 1204(e)(2)(A). The Board
also may require the'party or its
representative to make this showing in
wriling, or to make it both personally
and in writing.

(2) The Board may hold a hearing on
an order to show cause, or it may issue
a decision without a hearing.

{3) The Board's final decision on the
issues of compliance is subject to
judicial review under § 1201.119 of this
part.

(c) Certification to the Comptroller
General. When appropriate, the Board
may certify to the Comptroller General
of the United States, under 5 U.S.C.
1204{e}(2){A), that no payment is to be
made to a certain Federal employee.
This order may apply to any Federal
employee, other than a Presidential
appointee subject to confirmation by the
Senate, who is found to be in
noncompliance with the Board's order.

(d) Effect of Special Counsel’s action
or failure to act. Failure by the Special
Counsel 1o file a complaint under 5
U.S.C. 1215({a)(1)(C) and subpart D of
this part will not preclude the Board
from taking action under this subpart.

Subpart G—Savings Provisions

§ 1201.191 Savings provisions.

{a) Civil Service Reform Act of 1978
(Pub.L. 95-454).—{1) Scope. All
executive orders, rules and regulations
relating to the Federal service that were
in effect prior to the effective date of the
Civil Service Reform Act shall continue
in effect and be applied by the Board in
its adjudications until modified,
terminated, superseded, or repealed by
the President, Office of Personnel
Management, the Meril Systems
Protection Board, the Equal Employment
Opportunity Commission, or the Federal
Labor Relations Authority, as
appropriate.

(2) Administrative proceedings and
appeals therefrom. No provision of the

Civil Service Reform Act shall be
appiied by the Board in such a way as to
affect any administrative proceeding
pending at the effective date of such
provision. “Pending” is considered lo
encompass existing agency proceedings,
and appeals before the Board or its
predecessor agencies, that were subject
to judicial review or under judicial
review on January 11, 1978, the date on
which the Act became effective. An
agency proceeding is considered to exist
once the employee has received notice
of the proposed action.

(3) Explanation. Mr. X was advised of
agency's intention to remove him for
abandonment of position, effective
December 29, 1978. Twenty days later
Mr. X appealed the agency action fo the
Merit Systems Protection Board. The
Merit Systems Protection Board
docketed Mr, X's appeal as an “old
system case,” i.e., one to which the
savings clause applied. The appropriate
regional office processed the case,
applying the substantive laws, rules and
regulations in existence prior to the
enactment of the Act. The decision,
dated February 28, 1979, informed Mr. X
that he is entitled to judicial review if he
files a timely notice of appeal in the
appropriate United States district court
or the United States Court of Claims
under the statute of limitations
applicable when the adverse action was
taken.

(b) Whistleblower Protection Act of
1289 (Pub.L. 101-12)—(1) Scope. All
orders, rules, and regulations issued by
the Board and the Special Counsel
before the effective date of the
Whistleblower Protection Act of 1989
shall continue in effect, according to
their terms, until modified, terminated,
superseded, or repealed by the Board or
the Special Counsel, as appropriate.

(2) Administrative proceedings and
appeals therefrom. No provision of the
Whistleblower Protection Act of 1989
shall be applied by the Board in such a
way as to affect any administrative
proceeding pending at the effective dale
of such provision. “Pending" is
considered to encompass existing
agency proceedings, including personnel
actions that were proposed, threatened,
or taken before July 8, 1989, the effective
date of the Whistleblower Protection
Act of 1989, and appeals before the
Board or its predecessor agencies that
were subject to judicial review on thal
date. An agency proceeding is
considered to exist once the employee
has received notice of the proposed
action.

Appendix I to Part 1201—Merit Syslems
Protection Board Appeal Form

U.S. MERIT SYSTEMS PROTECTION
BOARD

Appeal Form
Instructions

General: You do not have 1o use this
form to file an appeal with the Board.
However, if you do not, your appeal
must still comply with the Board's
regulations. 5 C.F.R. Part 1201. Your
agency's personnel office will give you
access to the regulations, and the Board
will expect you to be familiar with them.
You also should become familiar with
the Board's key case law and controlling
court decisions as they may affect your
case. You may tell the Board if you are
raising an affirmative defense (see Part
111), and you are responsible for proving
each defense you raise.

Where to file an appeal: You must file
your appeal with the Board's regional
office identified in the decision notice
the agency gave you.

When to file an appeal: Your appeal
must be filed during the period
beginning with the day after the
effective date of the action you are
appealing and ending on the 20th day
after the effective date. You must not
file your appeal before the effective date
of the action you are appealing. If you
are appealing from a decision which
does not set an effective date, you must
file within 25 days of the date of the
decision you are appealing. If your
appeal is late, it may be dismissed as
untimely. The date of filing is the date
your appeal is postmarked or the date of
receipt if you personally deliver it to the
regional office.

How to file an appeal: You may file
your appeal by mail, by facsimile, or by
personal delivery. You must submit an
original and one copy of both your
appeal and all attachments. You may
supplement your response to any
question on separate sheets of paper,
but if you do, please put your name and
address at the top of each additional
page. All of your submissions must be
legible and on 8%" x 11" paper. Your
appeal must contain your or your
representative’s signature in block 6. if it
does not, your appeal will be rejected
and returned to you. If your
represenlative signs block 6, you mus!
sign block 35 or submit a separate
written designation of representative.

Privacy act statement: This form
requests personal information which is
relevant and necessary lo reach a
decision in your appeal. The U.S. Merit
Systems Protection Board collects this
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information in order to process appeals
under its statutory and regulatory
suthority. Since you appesalis a
voluntary action you are not required to
provide any personal information in
connection with it. However, failure to
supply the U.S, Merit Systems Protection
Board with all the information essential
to reach a decision in your case could
result in the rejection of your appeal.

The Merit Systems Protection Board is
authorized under provisions of
Executive Order 9397, dated November
22,1943, to request your Social Security
number, but providing your Social
Security number i8 voluntary and failure
to provide it will not result in the
rejection of your appeal. Your Social
Security number will enly be used for
identification purposes in the processing
of your appeal.

You should know that the decisions of
the U.S. Merit Systems Protection Board
on appeals are final administrative
decisions and, as such, are available to
the public under the provisions of the
Freedom of Information Act.
Additionally, it is possible that
information contained in your appeal
file may be released as required by the
Freedom of Information Act. Some
information about your appeal will also
be used in depersonalized form as a
data base for program statistics.

Public reporting burden: The public
reporting burden for this collection of
information is estimated to vary from 20
minutes to 1 hour, with an average of 30
minutes per response, including lime for
reviewing the form, searching existing
data sources, gathering the data
necessary, and completing and
reviewing the collection of infermation.
Send comments regarding the burden
estimale or any other aspect of the
coilection of information, including
suggestions for reducing this burden, to
the Office of Management Anaylsis,
Merit Systems Protection Board, 1120
Vermont Ave., NW, Washington, DC
20418, and to the Office of Management
and Budget, Paperwork Reduction
Project (3124-0009), Washington, DC
206503.

" Part I—Appeliant Identification
1. Name (last, first, middle initial)

2. Social Security Number

3. Present address (number and street,
city, state, and ZIP code). You must
notify the Board of any change of
address or telephone number while
the appeal is pending with the MSPB.

4. Home phone (include area code)

5. Office phone (include area code)

6. I certify that all of the statements in
this appeal are true, complete, and
correct to the best of my knowledge
and belief.

Signature of appellant or designated
representative

Date signed

Part Il Appealed Action

7. Briefly describe the agency action you
wish to appeal and attach any
relevant documents, including the
proposal letter, the decision letter, and
the relevant SF50 or its equivalent.

8. Name and address of the agency that
took the action you are appealing
(including bureau or other divisions,
as well as street address, cily, state
and ZIP code) 3

9. Your position title and duty station at
the time of the action appealed.

10. Grade at time of the action appealed

11. Salary at the time of the action
appealed
$ per
12. Are you a veteran and/or entitled to
the employment rights of a veteran?
O Yes
O No
13. Employment status at the time of the
action appealed
O Temporary
O Permanent
0O Applicant
O Term
O Retired
O Seascnal
14. If retired, date of retirement (month,
day, year)

15. Type of service
O SES
O Postal Service
O Competitive
0O Excepted
16. Length of government service

17. Lengih of service with acting agency

18. Were you serving a probationary or
trial period at the time of the action
appealed?

0 Yes
0 No

18. Date you received written notice of
the preposed action (month, day.
year) 3

20. Date you received the final decision
notice (month, day, yecr) (attach a
copy)

21, Effective day of the action appealed
(month, day, year)

22. Explain briefly why you think the
agency was wrong in taking this
action.

23. Do you believe the penalty imposed
by the agency was too harsh?
0O Yes
0O Ne
24. What action would you like the
Board to take on this case (i.e., what
remedy are you asking for)?

Part Il Appellant's Defenses

25. a) Do you believe the agency
committed harmful procedural
error(s)?

O Yes
0O No
25. b) If so, what is (are) the error(s)?

25. ¢) Explain how you were harmed by
the error(s).

26. a] Do you believe that the action you
are appealing violated the law?
O Yes
O No
28, b) If so, what law?

26. ¢) How was it violated?

27. If you believe this action was taken
as a result of your whistleblowing
activities, please provide details,
including dates and names of persons
involved.

28. a) If you believe you were
discriminated against by the agency,
in connection with the matter
appealed, because of either your race,
color, religion, sex, national origin,
marital status, political affiliation,
handicapping condition, or age,
indicate so and explain why you
believe it to be true. You must
indicate, by specific examples, bow
you were discriminated against.

28. b) Have you filed a formal
discrimination complaint with your
agency or any other agency
concerning the matter which you
are seeking to appeal?

O Yes (attach a copy)
0 No

28. c) If yes, place filed fagency, number

and street, city. state, and ZIP code)

28. d) Date filed (month, day, year)

28. e) Has a decision been issued?
0O Yes (attach a copy)
0 No
29. a) Have you. or anyone in your
behalf, filed a formal grievance with
your agency concerning this matter,
under a negotiated grievance
procedure provided by a collective
bargaining agreement?
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[ Yes {attach o copy)
0 No
29. b) Date filed (month, dey, year)

29. ¢) If yes, place filed (cgency, number
and street, city, state, and ZIP code)

29. d) Has a decision been issued?
O Yes (attach a copy)
0O No

29, e) If yes, date issued {month, day,
year) 3

Part IV Hearing

30. You may have a right to a hearing on
this appeal. If you do not want a
hearing, the Board will make its
decision on the basis of the
documents you and the agency
submit, after providing you and the
agency with an opportunity to submit
additional documents. If neither box is
checked, the Board will presume you
do not want a hearing, and none will
be scheduled.

Do you wan! a hearing?

O Yes
£ No

If you choose to have a hearing, the
Board will notify you where and when it
is to be held.

Part V Designation of Representative

31. You may represent yourself in this
appeal, or you may choose someone
to represent you. Your representative
does not have to be an attorney. You
may change your designation of a
representative at a later date, if you
so desire, but you must notify the
Board promptly of any change. Where
circumstances require, a separate
designation of representative may be
submitted after the original filing.
Inciude the information requested in
blocks 31 through 35.

“I hereby designate —___—____to

serve as my representative during the

course of this appeal. I understand that
my representative is authorized to act
on my behalf."

32. Representative's address {number
and street, city, state, and ZIP code).

33. Representative’s employer

34. Representative's telephone number
(include area code).

35 Appellant's signature Date

Part VI Reduction In Force (RIF)
Instructions

Fill out this part only if you are
appealing from a Reduction In Force.
Your agency's personnel office can
furnish you with most of the information
requested below.

36. Retention group and sub-group

37. Service computation date

8. 5) Has your agency offered you
another position rather than
separating you?

0O Yes
O No
38. b) Title of position offered

38. c¢) Grade of position offered

38. d} Salary of position offered
3 per
a8. e) Location of position offered

a8. f) Did yvou accept this position?
(0 Yes
[ No

39. Explain why you think you should
not have been affected by the
Reduction In Force. (Explanations
could include: vou were placed in the
wrong retention group or sub-group;
an error was made in the computation
of your service computation date;
competitive area was too narrow;
improperly reached for separation
from competilive level; an exception
was made to the regular order of
selection; full 30-day notice was not
given; you believe you have
assignment {bump or retreat] rights; or
any other reasons. Please provide as
much information as possible
regarding each reason.)

Appendix 11 to Part 1201—Appropriate
Regional Office for Filing Appeals

All submissions shall be addressed to the
Regional Director, Merit Systems Protection
Board, at the addresses listed below,
according to geographic region of the
employing agency or as reguired by
& 1201.4(d) of this part. Address of
Appropriate Regional Office and Area
Served:

1. Atlanta Regional Office, Suite 500, 1365
Peachtree Street, NE., Atlanta, Georgia
30309-3199, Facsimile No.: (404) 257-5207
(Alabama. Florida, Georgia, Mississippi,

North Carolina, and South Carolina)

. Boston Regional Office, 10 Causeway
Street, Room 1078, Boston, Massachusetis
02222-1042, Facsimile No.: (617) 835-5903
{Connecticut, Maine, Massachusetts, New

Hampshire, Rhode Island, and Vermont)

. Chicago Regional Office. 230 South
Dearborn Street, 31st Floor, Chicago,
llinois 680604-1669, Facsimile No,: (312)
8864231
{illinois, Indiana, Michigan, Minnesata,

Ohio, and Wisconsin)

. Dallas Regional Office, 1100 Commerce
Street, Room 8F20, Dallas, Texas 75242—
9479, Facsimile No.: (214) 729-0102,
(Arkansas, Louisiana, Oklahoma, and

Texas)

5. Denver Regional Office, 730 Simms Street,
Suite 301, P.O. Box 25025, Facsimile No.:
(303) 233-5438, Denver, Colorado 80225-
0025,

{Arizona, Colorado, Kansas, Montana,
Nebraska, Nevada, New Mexico, North
Dakota, South Dakota, Utah, and
Wyoming)

8. New York Regional Office, 26 Federal
Plaza, Room 3137-A, New York, New York
10278-0022, Facsimile No.: {212 264-1417
(New York, Puerto Rico, Virgin Islands, and

the following counties in New Jerscy:
Bergen, Essex, Hudson, Hunterdon,
Morris, Passaic, Somerset, Sussex,
Union, and Warren)

7. Philadelphia Regional Office, U.S.
Customhouse, Room 501, Second and
Chestnut Streets, Philadeiphia,
Pennsylvania 19106-2904, Facsimile No.:
[215) 597-3456,

(Delaware, Pennsylvania, Virginia—except
cities and counties served by
Washington Regional Office, West
Virginia, and the following counries in
New Jersey: Atlantic, Burlington,
Camden, Cape May, Cumberland,
Gloucester, Mercer, Middlesex,
Monmouth, Ocean, and Saiem)

8. St. Louis Regional Office, 911 Washington
Avenue, Room 615, St. Louis, Missouri
63101-1203, Facsimile No.: (314) 279-4294
Kentucky, Missouri, and Tennessee)

g, San Francisco Regional Office, 525 Market
Street, Room 28060,San Francisco, California
94105-2789, Facsimile No.: (415) 467-8532
{California)

10. Seattle Regional Office. 915 Second
Avenue, Suite 1840, Seattle, Washington
98174-1001, Facsimile No.: (208) 309-6484
(Alaska, Hawaii, Idaho, Oregon,

Washington, and Pacific overseas areas)

11. Washington Regional Office, 5203
Leesburg Pike, Suite 1109, Falls Church,
Virginia 22041-3473, Facsimile No.: {703}
756-7112
(Washington, DC., Maryland, all overseas

areas not otherwise covered, and the
following cities and counties in Virginia:
Alexandria, Falls Church, Arlington,
Fairfax City, Fairfax County, Loudoun,
and Prince William)

Appendix 1II to Part 1201—Approved
Hearing Locations by Regional Office

Atlanta Region

Atlanta, Ceorgia

Augusta, Georgia

Macon, Georgia

Savannan, Georgia
Birmingham, Alabama
Huntsville, Alabama
Montgomery, Alabama
Jacksonville, Florida

Miami, Florida

Orlando, Florida

Pensacola, Florida
Tampa/St. Petersburg, Florida
jackson, Mississippi
Asheville, North Carolina
Jacksonville, North Carolina
Raleigh, North Carolina
Columbia, South Carolina
Charleston, South Carolina

Boston Region

Boston, Massachusetls
Hartford, Connecticut
New Haven, Connecticut
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Bangor, Maine

Portland, Maine

Manchester, New Hampshire
Portsmouth, New Hampshire
Providence, Rhode Island
Burlington, Vermont

Chicago Region
Chicago, Iilinois

Davenport, lowa/Rock Island, Illinois

Indianapolis, Indiana
Detroit, Michigan

Minneapolis/S\. Paul, Minnesota

Cleveland, Ohio
Cincinnati, Ohio
Columbus, Ohio
Dayton, Chio
Milwaukee, Wisconsin

Dallas Region

Dallas, Texas

Corpus Christi, Texas
El Paso, Texas

Houston, Texas

San Antonio, Texas
Temple, Texas
Texarkana, Texas

Little Rock, Arkansas
Alexandria, Louisiana
New Orleans, Louisiana
Oklahoma City. Oklahoma
Tulsa, Oklahoma

Denver Region

Denver, Colorado
Pueblo, Colorado
Phoenix, Arizona
Tucson, Arizona
Wichita, Kansas

Billings, Montana

Creat Falls, Montana
Missoula, Montana
Omaha, Nebraska

Las Vegas, Nevada

Reno, Nevada
Albuquerque, New Mexico
Bismarck, North Dakota
Rapid City, South Dakota
Sioux Falls, South Dakota
Salt Lake City, Utah
Casper, Wyoming

New York Region

Albany, New York

New York, New York
Buffalo, New York

Syracuse, New York
Newark, New Jersey

Philadelphia Region

Philadeiphia, Pennsylvania
Harrisburg, Pennsylvania
Pitisburgh, Pennsylvania
Wilkes-Barre, Pennsylvania
Trenton, New Jersey

Dover, Delaware

Norfolk, Virginia
Richmond, Virginia
Roancke, Virginia
Charleston, West Virginia
Morgantown, Wast Virginia

San Francisco Region
San Francisco, California
Fresno, California

Los Angeles, California
Sacramento, California

San Diego, California
Seattle Region
Seattle, Washington
Spokane, Washington
Richland, Kennewick, and Pasco,
Washington
Anchorage, Alaska
Honolulu, Hawaii
Boise, 1daho
Pocatello, Idaho
Medford, Oregon
Portland, Oregon

St. Louis Region

St. Louis, Missouri
Kansas City, Missouri
Springfield, Missouri
Des Moines, lowa
Lexington, Kentucky
Louisville, Kentucky
Knoxville, Tennessee
Nashville, Tennessee
Memphis, Tennessee

Washington Region

Bailey's Crossroads, Falls Church, Virginia
Washington, DC
Baltimore, Maryland

Appendix IV to Part 1201—Sample
Declaration Under 28 U.S.C. 1746

Declaration

I, do
hereby declare:

I declare under penalty of perjury
under the laws of the United States of
America that the foregoing is true and
correct.

Executed on

Date

Signature
Dated: December 26, 1989.
Patricia M. Paige,
Acting Clerk of the Board.
[FR Doc. 89-30254 Filed 12-28-89; §:45 am|
BILLING CODE 7400-01-M
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1030
[DA-89-009]
Milk in the Chicago Regional Marketing

Area; Order Terminating Certain
Provision of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Termination of rule.

SUMMARY: This action remaoves
Crawford and Grant Counties in
Wisconsin from the provision that
defines the Chicago Regional milk order
marketing area. The termination is
based on evidence obtained at a public

hearing held in Bettenderf, Jowa,
beginning August 9, 1988, which
provided the basis for including the two
Wisconsin counties in the marketing
area of the Jowa order. The fowa order
is being amended to include Crawford
and Grant counties in the marketing
area, Therefore, in order to implement
the amendments, it is necessary to
remove the two counties from the
Chicago Regional marketing area.

EFFECTIVE DATE: January 1, 1890.

FOR FURTHER INFORMATION CONTACT:
Richard A. Glandt, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2968, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 447-4829.

SUPPLEMENTARY INFORMATION: Prior
document of this proceeding: Notice of
Proposed Termination: Issued April 12,
1989; published April 18, 1989 (54 FR
15413).

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.
This action does not affect the
regulatory status of milk handlers nor
will it have an adverse impact upon
dairy farmers who have their milk
priced under the order and thereby
receive the benefits that accrue from
such pricing.

This final rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under the criteria contained therein.

This order of termination is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
and of the order regulating the handling
of milk in the Chicago Regional
marketing area.

Notice of proposed rulemaking was
published in the Federal Register on
April 18, 1989 (54 FR 15413) concerning a
proposed lermination of a provision of
the order. Interested parties were
afforded opportunity to file written data,
views, and arguments thereon.

After consideration of all relevant
material, including the proposal in the
notice, the comments received, and
other available information, it is hereby
found and determined that the following
provisions of the order do not tend to
effectuate the declared policy of the Act:
In § 1030.2(b)(1), the words “"Crawford"
and "Crant”.




