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Act of 1984 (46 U.S.C. app. 1718 and 46
CFR 510).

Persons knowing of any reason why
any of the following applicants should
not receive a license are requested to
contact the Office of Preight Forwarder
and Passenger Vessel Operations,
Federal Maritime Commission,
Washington, DC 20573.

SIT Transportes Internacionales Inc.,
700 Belleville Turnpike, Kearny, NJ
07032

Officers: Jose Luis Tabuenca,
President/Director, Jose Tabuenca
Garcia, Secretary/Treasurer, Astrid
Van Stolk, V. Pres./Manager of
Operations

Josmar and Son Enterprises, Inc. dba
Josmar International Freight
Forwarding Co., 8861 S.W. 85th
Terrace, Miami, FL 33173

Officer: Jose R. Cosio, President

Super Trans Plus, Inc., 746 S. Glasgow
Ave., 2nd FL, Inglewood, CA 90301

Officers: Bob Jan, President, David
Lee, Secretary, Alex Pon,
Stockhoelder

MTC Cargo Systems, Inc. dba MTC
Cargo Services, 11541 Everston St.,
Norwalk, CA 90650

Officers: Federico Magdangal,
President, Edgar M. Trovada, V.
President/Chief of Operations,
Anna May C. Trovada, Corporate
Secretary, Suzette A. Cabalu,
Corporate Treasurer

A.H.S. International Inc., 200 Eastern
Ave., Bensenville, IL 60106

Officers: Hyo Sub Yoon, President/
Director/Stoekholder, Hyon Soon
Yoon, Secretary/Treasurer/
Director, So Sup Yoon, Director

Jorge M. Palacios, 3741 N.W. 66th Ave.,
Virginia Gardens, FL 33166

Vantage International Forwarding Ltd.,
11222 La Cienega Blvd, No. 225,
Inglewoaod, CA 90304

Officer: Rene K. Debrunner, President

Arrow Cargo dba Aramex-Arrow Air
Cargo Co., 2601-B Saulino Ct.,
Dearborn, MI 48120

Officers: Louis K. Arida, President,
Marlene L. Arida, Secretary/
Treasurer, Albert H. Knoth, Vice
President

Karl Heinz Schneider dba Lee's
International, 16160 S.W. 88th Ave.
Rd., Miami, Fl 33157

Hartford Despatch & Warehouse
Company, Inc., dba Hartford
Despatch International, 225
Prospect St., East Hartford, CT
06108

Officers: Robert K. Mooney,
Chairman, Anson B. Mooney,
President, William E. Crowley, Vice
President, Jacqueline S. Danise,
Vice President, Alan E. Stegman,

Vice President, G. Nicholas
Pahaults, Treasurer

Benjamin B. Nelson, Jr., 3312 Burnt Mill
Road, Virginia Beach, VA 23452

Christa Katten, 734 So. Foothill Blvd.,
Cloverdale, CA 95425

Speedway Consolidators, Inc., 9100 S
Sepulveda, Blvd, No. 109-A, Los
Angeles, CA 90045

Officers: Louis Chan, President/

Stockholder, Wilfred Koh, V.
President/Secr./Dir./Stockh., Young
B. (Raymond) Kim, Exec. V.
President, K. Y. Chung, Director/
Stockholder

George Robert Cowan, 4701 Haygood
Point Rd, Virginia Beach, VA 23455

Maria Velez de Espinosa dba Maria
Velez, Mai Basic Four Center Bldg.,
Suite 314, JFK Ave. 2000, Puerto
Nuevo, Puerto Rico 00922

By the Federal Maritime Commission.
Dated: October 18, 1989.
Joseph C. Polking,
Secretary.
[FR Doc. 89-24956 Filed 10-23-89; 8:45 am|
BILLING CODE 6730-01-M

FEDERAL TRADE COMMISSION

[Dkt. C-2885]

Sears, Roebuck and Co.; Prohibited
Trade Practices, and Affirmative
Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Modifying order.

SUMMARY: This order reopens the
proceeding and modifies the
Commission's 1977 consent order (42 FR
27218) by deleting the prohibition on
respondent’s use of radius clauses,
modifying the prohibition on use
clauses, and modifying the order so that
when it applies to Sears in its capacity
a3 a shopping center tenant it does so
only when Sears is a major tenant.

DATES: Consent Order issued April 20,
1977. Modifying Order issued July 5,
1589.

FOR FURTHER INFORMATION CONTACT:
Elliot Feinberg or Abbott McCartney,
FTC/S-2115, Washington, DC 20580.
(202) 326-2687.

SUPPLEMENTARY INFORMATION: In the
Matter of Sears, Roebuck and Company.
The prehibited trade practices and/or
corrective actions, as set forth at 42 FR
27218, are changed and deleted, in part,
as noted in the order that follows.

(Sec. 8, 38 Stat. 721; 15 U.S.C. 46. Interprets or
applies sec. 5, 38 Stat. 719, as amended; 15
U.S.C. 45)

ORDER REOPENING AND MODIFYING

FINAL ORDER TO CEASE AND DESIST

Commissioners: Daniel Oliver, Chairman,
Terry Calvani, Mary L. Azcuenaga,
Andrew ]. Strenio, Jr., Margot E. Machol

On February 24, 1989, respondent
Sears, Roebuck and Co. filed a “Petition
to Set Aside Consent Order'" (*Petition’)
asking the Commission to reopen and
set aside the consent order issued in this
matter on April 20, 1977, 89 F.T.C. 240
(1977). In event the order is not reopened
and set aside in its entirety, Sears spells
out in an "Alternative Proposed
Modification of Order with Explanation™
("Alternative Proposal”) specific
modifications to the order that Sears
requests for “all of the difficulties which
have been caused to Sears by this
order.” Sears filed its request pursuant
to subsection 5(b} of the FTC Act, 15
U.S.C. 45(b), and § 2.51 of the Federal
Trade Commission Procedures and
Rules of Practice, 16 CFR 2.51. One
public comment was received.

The order prohibits Sears from, among
other things, entering or enforcing
certain restrictive lease or easement
agreements in connection with its
participation in regional and super
regional shopping centers.” Sears
operates department and specialty
shopping centers through its Sears
Merchandise Group and engages in
shopping center development and
management through its Homart
Development Co. See Petition at 25, 45.

Sears maintains in the Petition that
changed conditions of fact and law
require the Commission to recpen and
set aside the order. Sears also requests
that the Commission reopen and set
aside the order in the public interest. In
the event the Commission decides not to
reopen the order in its entirety, Sears’
Alternative proposal asks the
Commission to reopen and set aside or
modify specific portions of the order
that Sears finds particularly onerous
and harmful to competition.

The Commission has carefully
considered Sears' requests and has
concluded that Sears has not made a
satisfactory showing that reopening of
the entire order is warranted based
upon changed conditicns of fact or law
or in the public interest. Nor has Sears
established that changed conditions
require reopening of any prohibition in
the order. However, the Commission has
concluded that Sears has made a

! The order is limited to Sears' participation in
shopping centers containing (1) 260,000 square feet
or more of total floor area designed for retail
occupancy, (2] at least two tenants other than
respondent. {3) at least one major tenant other than
respondent, and (4) on-site parking. See Paragraph
L(b).
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satisfactory showing that it would be in
the public interest to reopen and set
aside or modify several prohibitions in
the order.

]. The Order to Cease and Desist

The Commission issued its complaint
and order on April 20, 1977, with the
consent of Sears. See Sears, Roebuck
and Co., 89 F.T.C. 240 (1977). The order
prohibits five generic types of
restrictions in shopping center leases or
operating agreements, namely, (1) radius
clauses, that is, restrictions on a tenant’s
ability to operate a like store within a
specified distance of the shopping
center; (2) use clauses specifying the
types of products or services that
tenants shall sell; (3) rights held by
major tenants to approve or disapprove
admission of other tenants into the
shopping center; (4) clauses that require
developers to exclude specified types of
retail merchants or specifically named
retail merchants; and (5) tying clauses
that require a retail merchant in one
shopping center to operate one or more
stores in other shopping centers
developed or managed by Sears.

II. Standard for Reopening a Final Order
of the Commission

Section 5(b) of the Federal Trade
Commission Act, 15 U.S.C. 45(b),
provides that the Commission shall
reopen an order to consider whether it
should be modified if the respondent
“makes a satisfactory showing that
changed conditions of law or fact" so
require. A satisfactory showing
sufficient to require reopening is made
when a request to reopen identifies
significant changes in circumstances
and shows that the changes eliminate
the need for the order or make
continued application of the order
inequitable or harmful to competition. S.
Rep. No. 96-500, 96th Cong., 2d Sess. 9
(1979) (significant changes or changes
causing unfair disadvantage); Louisiana-
Pacific Corp., Docket No. C-2956, Letter
to John C. Hart (June 5, 1986), at 4.

Section 5(b) also provides that the
Commission may modify an order when,
although changed circumstances would
not require reopening, the Commission
determines that the public interest so
requires. Respondents are therefore
invited to show how the public interest
warrants the requested modification. 18
CFR 2.51. In such a case, the respondent
must demonstrate as a threshold matter
some affirmative need to modify the
order. Damon Corp., Docket No. C-2916,
Letter to Joel E. Hoffman, Esq. (March
24, 1983), at 2. For example, it may be in
the public interest to modify an order to
“relieve any impediment to effective
competition that may result from the

order." Damon Corp., Docket No. C-
2916, 101 F.T.C. 689, 692 (1983). Once
showing of need is made, the
Commission will balance the reasons
favoring the modification requested
against any reasons not to make the
modification. Damon Letter at 2. The
Commission will consider whether the
particular modification sought is
appropriate to remedy the identified
harm.

The language of section 5(b) plainly
indicates that the burden is on the
petitioner to make “a satisfactory
showing” of 1 changed conditions to
obtain reopening of the order. The
legislative history also makes clear that
the petitioner has the burden of
showing, by means other than
conclusory statements, why an order
should be modified. The Commission
“may properly decline to reopen an
order if a request is merely conclusory
or otherwise fails to set forth specific
facts demonstrating in detail the nature
of the changed conditions and the
reasons why these changed conditions
require the requested modification of the
order.” S. Rep. No. 96-500, 96th Cong., 2d
Sess. 9-10 (1979). If the Commission
determines that the petitioner has made
the necessary showing, the Commission
must reopen the order to determine
whether modification is required and, if
s0, the nature and extent of the
modification. The petitioner,s burden is
not a light one in view of the public
interest in repose and the finality of
Commission orders. See Federated
Department Stores. Inc. v. Moitie, 425
U.S. 394 (1981).

I1. Sears' Request to Reopen and Set
Side the Order in Its Entirety

Sears requests that the order be
reopened in its entirety either to set
aside the order at this time or set a
future date on which the order will
expire. Sears, however, fails to show
either changed conditions of law or fact
that require reopening, now or in the
future, or that such action is warranted
in the public interest.

Sears first claims that recent changes
of law now require that all restrictive
shopping center covenants be judged
under a rule of reason rather than the
per se prohibitions contained in the
Commission’s order. Sears maintains
that these restrictive covenants would
be found to be reasonable under a
reasonableness test. Sears relies upon
Continental T.V. Inc. v. GTE Sylvania,
Inc., 433 U.S. 36 (1977), and the
“accelerated trend away from
widespread application of per se rules.
See Petition at 4.

Although the Sylvania decision was a
turning point in the law of vertical

restraints, the Commission has
consistently declined to recpen
proceedings absent a specific showing
that the order prohibits activity that
subsequently has been found lawful.?
Under a rule of reason analysis, the
restraints in question here likely would
not be found to restrain trade
unreasonably absent a degree of market
power. See Northwest Wholesale
Stationers, Inc. v. Pacific Stationery and
Printing Co., 472 U.S. 284, 296 (1985).
Sears, however, makes no showing
either that the shopping centers it was
associated with in 1977 did not possess
market power or that the shopping
centers it is associated with today do
not possess market power. Without both
showings, the Commission is unable to
conclude that changes in law require
reopening the entire order.

Additionally, Sears fails to make a
sufficient showing that any factual
changes in the shopping center industry
occurring since the order was issued
require reopening. Sears highlights an
increase in the numbers of developers,
major tenants, and mall tenants at a
time when construction of new regional
shopping centers "has virtually
stopped;” an increase in the number of
shopping centers built since the
Commission’s order was issued; and an
increase in specialization of shopping
centers. See Petition at 3. Sears also
points to a trend toward the greater use
of firms to manage shopping centers
who do not have an ownership interest
in the center. However, Sears has failed
to show how any of these changes alone
. together eliminate the need for the
order or make continued application of
the order inequitable or harmful to
competition.

Nor has Sears established sufficient
public interest reasons te reopen the
entire order. Sears claims that it is
unfairly constrained by the order's
prohibitions when most if not all
competing tenants and developers in the
shopping center industry are not so
encumbered. According to Sears, it
consented to the order because it
believed that the Commission in the late
1970's was likely to issue a trade
regulation rule for shopping centers that
would proscribe the same activities
prohibited by the order. However, that
threatened trade regulation rule was
never issued.

Although the reopening of several
portions of the order may be in the
public interest, Sears has not

2 See Encyclopoedia Britonnica Inc., Docket No.
8908, Order Reopening the Proceeding and
Modifying Cease and Desist Order (July 5, 1968), at
6.
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demonstrated that all of the order's
provisions cause significant harm that
outweigh the reasons not to make the
modifications. Thus, Sears has not made
a sufficient showing to warrant
reopening the entire order in the public
interest.®

IV. Sears' Request to Reopen Portions of
the Order

The Commission has carefully
considered Sears’ request that certain
specific prohibitions need reopening and
modification in the event the
Commission does not reopen and set
aside the entire order. These
prohibitions include the prohibition of
radius clauses, use restrictive clauses,
clauses giving rights of prior approval to
Sears in its capacity as a tenant, tying
clauses used by Sears in its capacity as
a developer, and the joint use of
employees by Sears’ Merchandise
Group and Sears, shopping center
development group. Sears seeks also
modification to exclude from the order
Sears in its capacity as a specialty
tenant and Sears in its capacity as a
minorily investor or non-owner
shopping center manager. See
Alternative Proposal.

Radius Clauses

Sears challenges the continuing need
for the prohibition against the use of
radius clauses by Sears in its capacity
as a developer. See Paragraphs I11.A.3.
Sears’ petition describes the efficiencies
gained from radius clauses. According to
Sears, radius restrictions increase traffic
in the shopping center by requiring the
tenant to concentrate on its store in the
shopping center. A nearby store could
siphon away customers from the center.

Sears has made the necessary
showing of affirmative need to reopen
and modify the prohibition against
radius clauses in the public interest.
Sears presents examples where tenants
in Sears-owned centers have opened
retail locations in nearby centers to the
detriment of Sears' shopping center.
Sears' petition also documents industry-
wide usage of radius restrictions. Radius
clauses that are limited in scope may
stimulate competition and are unlikely
to be anticompetitive. In the absence of
competitive concerns about these
restrictions, the harm to Sears outweighs

* Sears requests also that the Commission sunset
the order in three years. The age of an order, !
standing alone, is not sufficient to satisfy the
standard for reopening in the public interest.
Moreover, the Commission generally does not
sunset orders thal prohibit unlawful conduct. See
William H. Rorer. Inc., Docket No. 8569, Order
Modifying Cease and Desist Order, 104 F.T.C. 544,
545-46 (19€4). Corn Products Refining Co., Decket
No. 5502, Letler to Morton M. Maneker, Esq. {August
22,1985, at 7-8.

any reasons for retaining the
prohibition, and reopening is warranted
in the public interest. Under the
circumstances, the Commission will
reopen and set aside this prohibition as
the appropriate remedy to address
Sears' showing of affirmative need.

Use Clauses

Sears challenges the continuing need
for the prohibition against the
employment of use clauses by Sears in
its capacity as a developer. Use clauses
specify the types of products or services
that tenants shall sell. See Paragraphs
II.A.1., IILB.1. Sears' petition describes
the efficiencies gained from use clauses.
According to Sears, use clauses promote
an optimum tenant mix and preserve the
desired character of a shopping center.

Sears’ petition demonstrates an
affirmative need for modification of this
prohibition. Sears shows that
descriptions of range of price and
fashion and quality in use clauses serve
a competitive purpose, are unlikely to
threaten tenants’ pricing discretion, and
are commonly used in the industry. The
prohibitions particularly interfere with
Sears’ ability to draft use clauses
narrowly enough to achieve an optimum
tenant mix and to preserve the desired
character of a shopping center. The
Commission has long recognized that
use clauses can play an important role
in maintaining an optimal tenant mix in
a shopping center. See Federal Trade
Commission Statement Regarding
Shopping Centers (March 1981); Tysons
Corner Regional Shopping Center, 85
F.T.C. 970, 1008, 1012, 1012 n.12, 1014,
1017-18 (1975). :

Thus, Sears makes a satisfactory
showing to warrant reopening of the
prohibition of use clauses in the public
interest. The Commission has concluded
that this harm can be appropriately
remedied by deleting the language
prohibiting use clauses that refer to
ranges of price or fashion or quality.*
However, the core prohibition against
price fixing remains intact.®

* As set forth below, the modification to
Paragraph [ILB.1. adds the language "of other
tenants' consistent with Sears’ proposed
medification. See Alternative Proposal, Order,
Paragraph 11LB.1. This clarifies that the prohibition
only applies to a tenant or to Sears specifying or
controlling the prices of any other tenant. See
Paragraph I1.B.2.

® Paragraph IILG. imposes certain reporting
requirements upon Sears in its cepacity as a
developer. Sears asks that the Commission modify
the subparagraph to accord with any changes in the
substantive prohibitions made by the Commission.
In view of the modifications made herein to permit
use clauses, Paragraph I11.G.3. should be reopened

Prior Approval

Paragraph IL.A.2. prohibits Sears, in its
capacity as a tenant, from entering or
enforcing agreements granting it the
right to approve or disapprove the entry
into a shopping center of any other
tenants. There are related paragraphs
that prohibit more limited prior approval
clauses, e.g., preventing other tenants’
expansion of floor space in the mall
without the major tenant's approval. See
Paragraphs ILA.3., ILA 4., ILA.7, ILAS,
ILAAL

Sears challenges the order's approach
to rights of prior approval exercised by
tenants because the prohibition fails to
recognize, according to Sears, the
purported efficiency justifications for
tenant-held rights of prior approval.
Sears claims that it needs a voice in the
selection of major tenants because the
success of the shopping center and
Sears' store in the center depend upon
the other major tenants being an asset to
the center. See Petition at 486.
Accordingly, Sears seeks to reopen and
modify these prohibitions to enable it to
exercise a right of approval over entry
by other major tenants into the center.

Sears fails to make the necessary
showing of affirmative need to reopen
the prohibitions against rights of prior
approval in the public interest. Sears
provides examples where a promised
anchor tenant backed out and less
desirable anchor tenants got locations in
shopping centers where Sears was also
an anchor. The examples do not indicate
whether the harm to Sears resulted from
market conditions or the lack of prior
approval. That is, after the promised
anchor backed out, did the developer
have many anchors to choose from,
some of whom Sears preferred? Or, was
the developer having a hard time finding
any anchor, so that Sears might have
settled for the less desirable anchor?
Sears has not made a satisfactory
showing that tenant-held rights of prior
approval, in fact, enhance competition,
or that Sears has been unable to protect
its “legally cognizable interests” by
requiring developers to select tenants
only according to defined standards
contained in shopping center
agreements. Accordingly, Sears has not
carried its burden to demonstrate an
affirmative need to reopen and modify
the prohibition against rights of prior
approval.®

employ use clauses in off-price shopping centers
requiring the tenant to sell high quality
merchandise. The foregoing modification by the

C ission to paragraphs lILA.1. and HLB.1. makes

and modified to strike references to price ranges,
fashion ranges, and quality ranges.

Sears requests that the Commission add a new
Paragraph IILF.3. to make clear that Sears could

such a medification unnecessary.
© Sears' failure 1o carry its burden, regarding
rights of prior approval disposes also of Sears'
Caontinued
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Tying Clauses

Paragraph IILA 4. prohibits Sears, in
its capacity as a developer, from
conditioning entry of a tenant into one
shopping center upon that tenant’s entry
into another Sears shopping center.
Sears claims that the prohibition may
prevent it from offering a tenant a
package rental rate covering locations in
several shopping centers whereby it
charges a lower relative rent then the
rate for space in one center. Thus, Sears
requests that the Commission reopen the
prohibition by adding a new paragraph
[ILF.2. Such a package rental rate would
not necessarily violate Paragraph IILA 4.
Thus, Sears has not shown an
affirmative need to reopen and modify
Paragraph I1L.A.4.

Joint Use of Common Officers and
Employees by Sears Merchandising and
Development Groups

Paragraph II1.C. prohibits Sears from
using the same officers or employees in
Sears' separate capacities as a tenant in
or as a developer of shopping centers.
Sears represents that the possible joint
use of officers by Sears' Merchandise
Group and Homart, Sears' shopping
center development arm, is not now a
problem because Homart long ago

request that the Commission adopt Sears’ proposed
order paragraphs in its Alternative Proposal,
namely, paragraphs ILA.2., ILA3., ILAA4., ILA7.,
ILAS8, ILA11, lILES.

Sears asks that paragraph IILE. be modified to
expand the stated criterion that Sears can
permissibly require a developer to following in
selecting new or replacement tenants. See
Alternative Proposal, Explanation of Amendments
at 4, Proposed paragraphs [ILE.1,, [ILE7, IILE 8., and
[1L.E.10. The Commission has concluded that such
reopening and modification of the order is
unnecessary. Paragraph IILE. was not intended to
be a definitive list of standards and Sears has
flexibility in drafting criteria necessary to protect its
“legally cognizable interests” without modification
so long as the standards are not a cover for price
fixing. In Tysons Corner, the Commission noted that
the criteria set forth in paragraph lILE. were not
intended to constitute an exhaustive listing of the
factors which [respondent major tenant] may insist
be considered by a shopping center landlord in the
management of the center, as a condition of [the
respondent major tenant}'s signing a shopping
center lease.

Tysons Corner, 85 F.T.C. at 1017 n.19.

The Commission. however, will reopen and
modify paragraph I1LE3., which permits Sears to
exercise limited approval rights for tenants within
150 feet of a Sears store. Sears has made a sufficient
showing of an affirmative need for modification.
Currently, Sears may prepare a list of acceptable
tenant categories from which the developer can
select tenants to be located next to Sears with
certain limitations as to, for example. price ranges,
Sears requests that the paragraph be modified to
permil it to designate categories of retailers who are
unacceptable rather than acceptable subject to the
same limitations. Sears represents that it becomes
nearly impossible under the current procedure to
list all possible permissible uses. Thus, modification
will facilitate operation of this paragraph withou!
changing the substance of the prohibition.

become an autonomous unit. Sears
argues, however, that both Sears units
would benefit from using common
corporate headquarters staff personnel
for such matters as tax counseling,
procurement assistance, computer
expertise, personnel administration,
insurance advice, legal advice, and
accounting and general office
management,

Sears fails to make the necessary
showing of affirmative need to reopen
paragraph IILC. in the public interest.
Sears does not refer to any instances
where it has forgone benefits from using
common corporate headquarters staff or
suffered competitive harm. In any event,
the Commission recognizes the potential
benefits that may arise through use of
common corporate headquarters staff
and does not interpret paragraph IIL.C.
to prohibit Sears in its capacity as
tenant and developer from drawing
upon common staff expertise.

Sears as a Specialty Tenant

The order prohibitions against Sears
in its capacity as a tenant apply broadly
to Sears whether it is acting as a major
tenant or as a satellite tenant in a
shopping center. See paragraph L(c),
1.(d), ILA., ILB. At the time the order was
issued, Sears, as a tenant, was generally
involved in shopping centers only in the
capacity of a major tenant, according to
Sears. Sears has now begun to branch
into specialty stores such as business
systems stores, children's specialty
stores, and eye care centers, and
requests that the order be modified to
exclude Sears as a specialty tenant.

Sears has made a satisfactory
showing to warrant reopening of this
aspect of the order in the public interest.
In its capacity as a satellite tenant,
Sears is unlikely to have the necessary
leverage to obtain any unlawful
restrictive covenants from developers.
The Commission in Tysons Corner only
focused upon restrictive covenants held
by major tenants and not covenants
held by satellite tenants. The value of
Sears as a satellite tenant being able to
compete without the order outweighs
the likelihood that Sears in that capacity
could secure any anticompetitive
restrictive covenants in negotiations
with developers. Under the
circumstances, the Commission will
modify the order to exclude Sears as a
satellite tenant.” Previously, the
Commission made this same distinction
between a specialty store operation and

7 paragraph L{d) defines “major tenant” as a
tenant providing primary drawing power ina
shopping center. A tenant which occupies at least
50,000 square feet of fioor area will be deemed to
provide primary drawing power.

a major tenant operation in Tysons
Corner where the Commission modified
the order in the public interest so as not
to limit the ability of that respondent’s
specialty furniture store to secure
exclusivity clauses in shopping center
leases. See Tysons Corner, 86 F.T.C. 921
(1975).%

Definition of “Developer"

Sears claims that the order prevents
Sears from investing in some shopping
center joint ventures. According to
Sears, the order's strict requirements
against radius and use clauses cause
other investors to view Sears as a less
attractive investment partner. Sears
cites experiences where the order has
impeded Sears' ability to participate in
investment opportunities. See Petition at
42-43,

Similarly, Sears finds that the order
frustrates its ability to compete for
shopping center management services
jobs in centers where it will have no
ownership interest. According to Sears,
shopping center owners prefer
management firms who are not under
prohibitions against radius and use
clauses. Sears cites cases in which the
order has placed Sears at a
disadvantage in competing for such
shopping center manager services
positions. See Petition at 43-45.

Sears requests that the order's
definition of developer be reopened and
modified to exclude Sears when it holds
a 30 percent or less ownership interest
in a shopping center or is not the
shopping center manager. See
Alternative Proposal, Explanation at 1.
Sears, however, has not made a
satisfactory showing that this definition
needs reopening. Central to Sears’ claim
is the order's prohibition against Sears’
employment of radius and use clauses.
However, the Commission has decided
already to reopen and modify these
prohibitions generally in the manner
sought by Sears. Thus, Sears is no longer
disadvantaged in relationship to
competing investors or management
services firms. Accordingly, the
Commission denies Sears, request 0
reopen the order's definition of
developer.®

® Paragraph IV.B. imposes upon Sears as a tenant
an obligation to send a copy of the order within 30
days after service of the order to each major tenant,
shopping center joint venturer, and developer in
every shopping center in which Sears is a major
tenant. Sears asks that the requirement be set aside
as obsolete. This paragraph is. indeed, obsolete
because compliance was required and completed in
1977 and for that reason there is no affirmative need
to set aside the paragraph.

9 Sears also asks the Commission to reopen the

order for the purpose of exempting shopping centor
Continued
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V. Reopening and Modification

Accordingly, it is ordered That the
order issued in this matter on April 20,
1977, be, and it hereby is, reopened and
modified, as of the date of service of this
order, as follows.

1. Paragraph III.A.3. shall be set aside.

2. Paragraph IIL.A.1. shall be modified
by striking “price, or within any range of
prices, or within any range of fashions,
or within any range of quality, when
such descriptions identify tenants as
members of a class of merchants which
sell their merchandise within a generally
identifiable range of prices" and adding
“gpecific prices or specific ranges of
prices”.

3. Paragraph HLB.1. shall be modified
by striking “prices, price ranges, fashion
ranges, quality ranges, which identify
tenants as members of a class of
merchants which sell their merchandise
within a generally identifiable range of
prices” and adding “specific prices or
specific ranges of prices of other
tenants'’.

4. Paragraph IL.A. and Paragraph I1.B.
shall be modified by substituting “major
tenant” for “tenant” as that term is used
to define the capacity in which Sears is
acling.

5. Paragraph I11.G.3. shall be modified
by striking “price ranges, fashion
ranges:, quality ranges."”

8. Paragraph IILE.3. shall be medified
by inserting “not” following “landlord
may."

By direction of the Commission.'®
Donald S. Clark,

Secretary.
Issued: July 5, 1989.

agreements that Sears inherits when Sears acquires
a shopping center in its capacity as a developer. See
Alternative Proposal, Proposed paragraphs HLE11,,
HLF.6., Explanation of Amendments at 6. Sears,
however, shows no affirmative need for such a
modification, Restrictive shopping center
agreements pose the same problent whether or not
Sears negotiates or inherits them. Moreover, in the
future, Sears will likely inherit fewer shopping
center leases that do not conform to the order in
view of this order's modification of the prohibitions
against radius and use clauses.

10 By letter dated June 29, 1989. Sears submitted
to the Commission supplemental information in
support of its request to reopen. The Commission
generally will not eonsider additional information to
support a request to reopen supplied after the date
the request was filed unless the requester stafes in
writing thal the Commission should consider the
request withdrawn and refiled as supplemented.
See Statement of Policy Concerning
Supplementation of Requests to Reopen, 53 FR
40867, 40868 (Oct. 19, 1988). Sears has made no such
request in connection with its June 29, 1999,
submission. Accordingly, the Commission has not
considered this supplemental informution in
reaching its decision.

Statement of Chairman Daniel Oliver, Sears,
Roebuck and Company, Docket No. €-2885
Petition to Reopen and Set Aside or Modify
Consent Order

I concur in the decision to grant in part
Sears' Petition to reopen and set aside the
order in Docket No. C-2885; however, I would
have set aside the order in its entirety. I
concur wholly in the cogent antitrust analysis
set forth in Commissioner Machol's separate
statement. In my view, the procompetitive
justifications for the restrictions prohibited
by the order, as detailed by Commissioner
Machol, warrant reopening and setting aside
the order on public interest grounds.

In addition, I agree with the statement in
today’s order that a showing to require
reopening is made when there are
“significant changes in circumstances,” that
“eliminate the need for the order or make
continued application of the order inequitable
or harmful to competition.” I cannot agree,
however, with the further suggestion that for
the Commission to reopen and set aside an
order today, on the basis of a claim of change
in law, Sears would have to show that it did
nof possess market power in 1877,

To answer whether there has been a
change in law, we should leok at the law.* In
this case, the addition of the element of
market power to the legal analysis is a
significant change in law since the decision
in Tysons Corner, 85 F.T.C. 970 (1975). That
being the case, a petitioner in Sears’ position
need only demonstrate that it has no market
power today, and thus that there is no longer
a need for the order. Otherwise, it is likely
that there would be an absence of record
evidence to address what was not an issue at
the time an order was entered, and that such
historical evidence would be nearly
impossible to develop anew. When the law
has changed as significantly as it has in this
case, the petitioner's required factual
showing should be limited fo whether
consumers today would be injured by the
conduct that the order sought to prevent,

Issued: July 5, 1989.

Statement of Commissioner Margot E.
Machol Sears, Roebuck and Company,
Docket No. C-2885 Petition to Reopen and
Set Aside or Modify Consent Order

While I concur in the decision to grant in
part and deny in part Sears’ Petition to
reopen and set aside, or in the alternative,
modify the order in Docket No. C-2885, |
would prefer to reopen additional portions of
the order and grant further modifications on
public interest grounds.

Sears, in its capacity as both a shopping
center developer and tenant, requests that
the order’s prohibitions on certain restrictions
in shopping center leases and operating
agreements, such as prior approval ¢lauses,
be set aside. A shopping center is essentially
a joint venture between a shopping center

! Such a construction will not epen the loodgates
to petitions to reopen every time a court or the
Commission issues a new decision, because there is
still the requirement {hat the change in law be
significant.

developer {acting as landlord) and the retail
tenant to operate a group of commercial
establishments as a unit. See Clarkson &
Muris, eds., The Federal Trade Commission
Since 1970: Economic Regulation and
Bureaucratic Behavior (1981) at 141.
Shopping centers can provide significant
efficiencies that are not available when retail
establishments operate as stand-alone
businesses or in downtown commereial
areas. These efficiencies include lower
search cosls for consumers, and maximized
traffic flow and lower operating costs for
retailers.

Resfrictions agreed upon by the joint
venture participants that constrain tenant
characteristics but do not fix the prices
charged by any tenant may reasonably be
related to the efficient operation and success
of the shopping center. As such, these
restrictions would generally be analyzed
under the rule of reason. Such restraints are
methods eof controlling tenant mix and the
character or marketing concept of a shopping
center, which are important factors in the
center’s success. Shopping centers seek to
provide a wide variety of stores that would
appeal to particular groups of consumers. For
example, some shopping centers cater to
consumers who want high quality /high priced
goods and services (e.g., Water Tower Place
in Chicagos Trump Tower in New York City],
some to consumers who want discount goods
(e.g.. Biggs Hypermarket in Cincinnati), and
still others to consumers whose tastes fall
between these extremes. While lease
restrictions may reduce aspects of
competition among stores within a particular
shopping center, they may serve to stimulate
competition among different shopping
centers.

Sears explains that a major ("anchor")
tenant makes a significant investment in a
shopping center that is at risk for a
considerable period of time. The ability to
have a voice in the selection of other tenants
is a way of protecting the investment of
anchor tenants and encouraging their
participation in shopping centers. In my view,
Sears has shown that its inability to take a
more active role in the selection of other
tenants has caused it competitive injury, and
may also have affected the ability of the
shopping centers in which Sears participates
to compete effectively with other shopping
centers. Sears has also shown that it has
been unable fo profect its interests
adequately by the means left available fo it
under the order. As a result, I conelude that
Sears has made a showing sufficient to
warrant reopening additional portions of the
order,

Under a rule of reason analysis of the kinds
of restruints at issue in the Sears order, the
shopping centers in which Sears participates
wouid at least need to possess market power
before these restraints would be found to
restrain trade unreasonably. See Northwest
Wholesale Stationers. Inc., v. Pacific
Stationery and Printing Co., 472 U.S, 284
(1985): Jefferson Parish Hospital District No.
2v. Hyde, 466 U.S. 2{1984); Broadcast Music.,
Inc. v. Columbia Broadcasting System. Inc..
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441 U.S. 1 (1979); Continental T.V., Inc. v.
GTE Sylvania Inc., 433 U.S. 36 (1977). While
Sears did not specifically address in its
Petition whether the shopping centers with
which it is associated may in fact possess
market power, I believe that Sears provided
sufficient evidence from which one could
conclude that few, if any, of these shopping
centers are likely to have market power. As a
result, I believe we can properly conclude
that the injury to Sears' ability to compete,
and the potential for enhancing the
competitive posture of those shopping centers
in which Sears participates, outweigh any
continuing need for certain of the order's
remaining prohibitions. Accordingly, further
modification of the order would be justified
on public interest grounds.

I have a general observation about
petitions to reopen and modify that assert
public interest grounds as justification. Given
the public interest in repose and finality of
Commission orders, the burden is on the
petitioner when public interest grounds are
invoked to make a satisfactory showing in
support of each specific aspect of an order for
which the petitioner is requesting relief.
Particularly in cases involving lengthy or
complex orders, the Commission's review can
be greatly facilitated if the petitioner
identifies precisely the portion of the order to
which a showing is meant to relate.

Finally, because the Commission decided
to grant certain modifications requested by
Sears on public interest grounds, we did not
reach the issue of what showing would be
required of Sears to mandate reopening on
the ground of changed conditions of law. I
disagree with the statement in the Modifying
Order suggesting that Sears should be
required to show that the shopping centers
with which it was associated in 1977 did not
then possess market power. In my view, the
petitioner should not be required to
demonstrate that the Commission's earlier
decision was wrong in terms of modern-day
law. Instead, the critical issue is whether the
petitioner identifies significant changes in
circumstances, and shows that those changes
eliminate the need for the order or make
continued application of the order inequitable
or harmful to competition. See S. Rep. No. 96~
500, 96th Cong., 2d Sess. 9 (1979); Louisiana-
Pacific Corp., Docket No. C-2956, Letter to
John C. Hart (June 5, 1986), at 4. Moreover, to
require a showing about market power that
existed in the past would impose a nearly
impossible burden on many petitioners,
particularly those with orders that are more
than ten years old. Accordingly, I believe
reopening would be mandatory if Sears
showed that the shopping centers with which
it is associated today do not possess market
power. If that is true, the existence of market
power in 1977 is irrelevant

Issued: July 5, 1989, 3

[FR Doc. 89-24897 Filed 10-23-89; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. B9F-0409]

Adeka Argus Chemical Co,, Ltd.; Filing
of Food Additive Petition

AGENCY: Food and Drug Administration.
ACTION: Notice.

summARY: The Food and Drug
Administration (FDA) is announcing
that Adeka Argus Chemical Co,, Ltd.,
has filed a petition proposing that the
food additive regulations be amended to
provide for the safe use of sodium 2,2'-
methylene bis{4,6-di-tert-
butyphenyl)phosphate as a clarifying
agent in propylene polymers intended
for contact with food.

FOR FURTHER INFORMATION CONTACT:
Andrew D. Laumbach, Center for Food
Safety and Applied Nutrition (HFF-335),
Food and Drug Administration, 200 C
Street SW., Washington, DC 20204, 202-
472-5690.

SUPPLEMENTARY INFORMATION: Under
the Federal Food, Drug, and Cosmetic
Act (sec. 409(b)(5) (21 U.S.C. 348(b)(5))).
notice is given that a petition (FAP
9B4165) has been filed by Adeka Argus
Chemical Co., Ltd., 5-2-13, Shirahata,
Urawa, Saitama, Japan, proposing that
§ 178.3295 Clarifying agents for
polymers (21 CFR 178.3295) bé amended
to provide for the safe use of sodium
2,2'-methylene bis(4,6-di-tert-
butylphenyl)phosphate as a clarifying
agent in propylene polymers intended
for contact with food.

The potential environmental impact of
this action is being reviewed. If the
agency finds that an environmental
impact statement is not required and
this petition results in a regulation, the
notice of availability of the agency's
finding of no significant impact and the
evidence supporting that finding will be
published with the regulation in the
Federal Register in accordance with 21
CFR 25.40(c).

Dated: October 13, 1989.

Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 89-24995 Filed 10-23-89; 8:45 am]
BILLING CODE 4160-01-M

[Docket No. 89F-0400]

Sucrose Fatty Acid Esters; Filing of
Food Additive Petition

AGENCY: Food and Drug Administration.
ACTION: Notice.

suMMARY: The Food and Drug
Administration (FDA) is announcing
that the State of Nebraska, Department
of Economic Development has filed a
petition proposing that the food additive
regulations be amended to provide for
the safe use of sucrose fatty acid esters
in chewing gum and confections and
frostings.

FOR FURTHER INFORMATION CONTACT:
Blondell Anderson, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C
Street. SW., Washington, DC 20204, 202~
426-9463.

SUPPLEMENTARY INFORMATION: Under
the Federal Food, Drug, and Cosmetic
Act (sec. 409(b)(5) (21 U.S.C. 348(b)(5))).
notice is given that a petition (FAP
9A4166) has been filed by the State of
Nebraska, Department of Economic
Development, proposing that the food
additive regulations be amended to
provide for the safe use of sucrose fatty
acid esters in chewing gum and
confections and frostings.

The potential environmental impact of
this action is being revieved. If the
agency finds that an environmental
impact statement is not required and
this petition results in a regulation, the
notice of availability of the agency’s
finding of no significant impact and the
evidence supporting that finding will be
published with the regulation in the
Federal Register in accordance with 21
CFR 25.40(c).

Dated: October 13, 1989.

Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition,

[FR Doc. 89-24994 Filed 10-23-89; 8:45 am|
BILLING CODE 4160-01-M

Office of Human Development
Services

Federal Council on the Aging; Meeting

Agency Holding the Meeting: Federal
Council on the Aging.

Time and date: Meeting begins at 9
a.m. and ends at 5 p.m. on Wednesday.,
November 8, 1989, and begins at 9 a.m.
and ends at 5 p.m. on Thursday,
November 9, 1989.

Place: On Wednesday, November 8,
Lewis Room, The Holiday Inn-Capitol.
550 C Street, SW., Washington, DC, from
9 a.m. to 5 p.m., and Thursday,
November 9, Lewis Room, The Holiday
Inn-Capitol, from 9 a.m.-5 p.m.

Status: Meeting is open to the public.

Contact person: Kevin W. Parks,
Room 4280, Wilbur Cohen Federal
Building, 245-2451.
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The Federal Council on the Aging was
established by the 1973 Amendments to
the Older Americans Act of 1965 (Pub. L.
93-29, 42 U.S.C. 3015) for the purpose of
advising the President, the Secretary of
Health and Human Services, the
Commissioner on Aging and the
Congress on matters relating to the
special needs of older Americans.

Notice is hereby given pursuant to the
Federal Advisory Committee Act) P. L.
92-453, 5 U.S.C App. 1, sec. 10, 1976) that
the Council will hold its November
quarterly meeting on November 8 & 9,
1989, from 9 a.m.-5 p.m. and from 9 a.m.—
5 p.m. respectively, in the Lewis Meeting
Room of the Holiday Inn-Capitol Hotel,
550 C Street, SW., Washington, DC
20024. On November 8, the Council will
conduct its regular business meeting
during the morning session. The
afternoon sesssion will include a
presentation by the Women's Bureau of
the U.S. Department of Labor.

The agenda is as follows: A
presentation by the Women's Bureau,
U.S. Department of Labor regarding the
status of and difficulties encountered by
older working women. This presentation
will be the continuation of the focus of
the August quarterly meeting.

On November 9th from 9 a.m~12
Noon, the Council will continue and
conclude its regular business meeting.
From 2 p.m.-5 p.m., the Council will
participate in a tour of its new offices.
This tour will be followed by a reception
and Open House for new Members and
the newly appointed Executive Director.

Dated: October 18, 1989.
Ingrid Azvedo,
Chairperson, Federal Council on the Aging.
[FR Doc. 89-24952 Filed 10-23-89; 8:45 am]
BILLING CODE 4130-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Administration

[Docket No. N-89-2072]

Submission of Proposed Information
Collection to OMB

AGENCY: Office of Community Planning
and Development; HUD,

ACTION: Notice.

SUMMARY: The proposed information
collection requirement described below
has been submitted to the Office of
Management and Budget (OMB) for
reivew, as required by the Paperwork
Reduction Act. The Department is
soliciting public comments on the
subject proposal.

ADDRESS: Interested persons are invited
to submit comments regarding this
proposal. Comments should refer to the
proposal by name and should be sent to:
John Allison, OMB Desk Officer, Office
of Management and Budget, New
Executive Office Building, Washington,
DC 20503.

FOR FURTHER INFORMATION CONTACT:
David S. Cristy, Reports Management
Officer, Department of Housing and
Urban Development, 451 7th Street,
Southwest, Washington, DC 20410,
telephone (202) 755-6050. This is not a
toll-free number. Copies of the proposed
forms and other available documents
submitted to OMB may be obtained
from Mr. Cristy.

SUPPLEMENTARY INFORMATION: This
Notice informs the public that the
Department of Housing and Urban
Development has submitted to OMB, for
emergency processing, an information
collection package with respect to the
Supplemental Assistance for Facilities
to Assist the Homeless Program.

The information collection
requirements in this package are the
result of amendments to the
Supplemental Assistance program
contained in the Stewart B. Mckinney
Homeless Assistance Amendments Act
of 1988, Public Law 100-628 (approved
November 7, 1988). The Department is
requesting emergency review in order to
be ready to announce the competition
for the Supplemental Assistance for
Facilities to Assist the Homeless
Program at such a time that will given
applicants maximum time to become
familiar with the revised regulations and
to prepare applications accordingly. Any
control number issued by OMB to cover
this emergency situation would be valid
for no more than 90 days.

To ensure that the public has an
adequate opportunity to comment on
these information collection
requirements, HUD also intends to
submit the Supplemental Assistance
notice to OMB for regular paperwork

review. The public will then have an
additional 60-day period in which to
comment on the paperwork
requirements.

The Department has submitted the
proposal for the collection of
information, as described below, to
OMB for review, as required by the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

The Notice lists the following
information: (1) The title of the
information collection proposal; (2) the
office of the agency to collect the
information; (3) the description of the
need for the information and its
proposed use; (4) the agency form
number, if applicable; (5) what members
of the public will be affected by the
proposal; (6) how frequently information
submissions will be required; (7) an
estimate of the total numbers of hours
needed to prepare the information
submission including number of
respondents, frequency of response, and
hours of response; (8) whether the
proposal is new or an extension,
reinstatement, or revision of an
information collection requirement; and
(9) the names and telephone numbers of
an agency official familiar with the
proposal and of the OMB Desk Officer
for the Department.

Authority: Section 3507 of the Paperwork
Reduction Act, 44 U.S.C. 3507; Sec. 7(d) of the
Department of Housing and Urban
Development Act, 42 U.S.C. 3535(d).

Dated: October 18, 1989,

Anna Kondratas,
Assistant Secretary for Community Planning
and Development.

Proposal: Supplemental Assistance for
Facilities to Assist the Homeless Program
(FR-2585)

Office: Community Planning and
Development

Description: The application and
environmental impact statement are
necessary to allow HUD to determine the
eligibility of private non-profit
organizations or governmental entities to
receive funding under this program, to
assess the relative capability of these
organizations to operate innovative
programs for the homeless population, and
to determine whether any adverse impact
for the environment will result

Form Number; None

Respondents: State or Local Governments,
tribes, and Non-Profit Institutions

Frequency of Submission: On Occasion

Reporting Burden:

Number of Frequency Hours per _  Burden

respondents X of response response —  hours
Comprehensive Application 250 1 100 25,000
Environmental A nent 60 1 14 840
Supplemental Application 30 1 52 1,560
40 1 40 40

Recordkeeping




