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(e) Notice. (1) The Counselor or an 
individual designated under paragraph 
(d)(2) of this section provides the former 
employee with written notice of the 
Department’s intention to institute a 
proceeding and of the former employee’s 
opportunity for a hearing.

(2) The notice includes the following:
(i) A statement of allegations, and the 

basis for the allegations, in sufficient 
detail to enable the former employee to 
prepare an adequate defense.

(ii) Notification of the former 
employee’s right to a hearing and to 
submit an answer within 30 days of 
receipt of the notice.

(iii) An explanation of the method by 
which a hearing may be requested.

(iv) A notification that if the former 
employee fails to submit an answer 
within 30 days of receipt of the notice, 
the presiding official may render a 
decision by default against the former 
employee.

(f) Hearing. The former employee may 
obtain a hearing by submitting a written 
request to the Counselor within 30 days 
of receipt of the notice.

(g) Examiner. The Secretary 
designates as the presiding official at 
the proceedings a hearing examiner 
who—

(1) Is impartial;
(2) Did not participate in the decision 

to initiate the proceedings; and
(3) Is authorized by the Secretary to 

make an initial decision.
(h) Time, Date, and Place. (1) The 

hearing examiner conducts the hearing 
at a reasonable time, date, and place.

(2) In setting the date, the hearing 
examiner considers the former 
employee’s need for—

(i) Adequate time to properly prepare 
a defense; and

(ii) An expeditious resolution of 
allegations that may be damaging to the 
former employee’s reputation.

(i) Hearing rights. The hearing 
includes, as a minimum, the right of each 
party to—

(1) Represent himself or herself or be 
represented by counsel;

(2) Introduce and examine witnesses 
and submit physical evidence;

(3) Confront and cross-examine 
adverse witnesses;

(4) Present oral argument; and
(5) On request, have a transcript or 

recording of the proceedings.
(j) Burden o f Proof. The Department 

has the burden of proof and must 
establish substantial evidence of a 
violation.

(k) D ecision. The hearing examiner—
(l) Makes a decision based 

exclusively on the record of the 
proceedings; and

(2) Discloses all findings of fact and 
conclusions of law relevant to the 
decision.

(1) A ppeal within the Department. (1) 
Within 30 days of the date of the hearing 
examiner’s decision, either party may 
appeal the decision to the Secretary.

(2) The Secretary makes a decision on 
the appeal based solely on the record of 
the proceedings or on those portions of 
the record agreed to by the parties to 
limit the issues.

(3) If the Secretary modifies or 
reverses the hearing examiner’s 
decision, the Secretary specifies the 
findings of fact and conclusions of law 
that are different from those of the 
hearing examiner.

(m) Adm inistrative Sanctions. (1) The 
Secretary may take administrative 
sanctions if—

(1) The former employee fails to 
answer or request a hearing after receipt 
of adequate notice; or

(ii) The hearing examiner or the 
Secretary has made a final 
administrative determination that the 
former employee had violated 18 U.S.C. 
207 (a), (b), or (c) or regulations of the 
Office of Government Ethics or the 
Department under these statutory 
provisions.

(2) If the former employee does not 
file an answer within 30 days of receipt 
of the notice, the Counselor may render 
a decision by default against the former 
employee.

(3) The Secretary may—
(i) Prohibit the former Government 

employee from appearing before or 
communicating with the Department on 
behalf of any other person for a period 
that does not exceed five years; or

(ii) Take other appropriate 
disciplinary action.

(n) Judicial Review . If the 
Department’s administrative decision 
finds that the former employee 
participated in a violation of 18 U.S.C. 
207 (a), (b), or (c) or regulations of the 
Office of Government Ethics or the 
Department issued under these statutory 
provisions, the former employee may 
seek judicial review of the 
administrative decision.
(Authority: 18 U.S.C. 207)

Appendix—Code of Ethics for 
Government Service

Any person in Government service should:
Put loyalty to the highest moral principles 

and to country above loyalty to persons, 
party, or Government department.

Uphold the Constitution, laws, and 
regulations of the United States and all 
governments therein and never be a party to 
their evasion.

Give a full day's labor for a full day’s pay; 
giving to the performance of his duties his 
earnest effort and best thought.

Seek to find and employ more efficient and 
economical ways of getting tasks 
accomplished.

Never discriminate unfairly by the 
dispensing of special favors or privileges to 
anyone, whether for remuneration or not; and 
never accept, for himself or his family, favors 
or benefits under circumstances that might be 
construed by reasonable persons as 
influencing the performance of his 
governmental duties.

Make no private promises of any kind 
binding upon the duties of office, since a 
Government employee has no private word 
which can be binding on public duty.

Engage in no business with the 
Government, either directly or indirectly, that 
is inconsistent with the conscientious 
performance of his governmental duties.

Never use any information coming to him 
confidentially in the performance of 
governmental duties as a means for making 
private profit.

Expose corruption wherever discovered.
Uphold these principles, ever conscious 

that public office is a public trust.
(This Code of Ethics was agreed to by the 
House of Representatives and the Senate as 
House Concurrent Resolution 175 in the 
Second Session of the 85th Congress. The 
Code applies to all Government employees.)

[FR Doc. 89-1125 Filed 1-30-89; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

49 CFR Parts 383 and 391 

[FHWA Docket No. MC-88-14]

RIN 2125-AC19

Commercial Driver’s License 
Standards; Disqualifications

a g e n c y : Federal Highway 
Administration (FHWA), DOT. 
a c t i o n : Notice of proposed rulemaking; 
request for comments.

s u m m a r y : The FHWA is proposing to 
amend Parts 383 and 391 of the Federal 
Motor Carrier Safety Regulations 
(FMCSRs) to address certain questions 
that were posed in the final rule [Docket 
MC-125; Notice No. 87-06] published in 
the Federal Register on June 1,1987. 
Specifically, in this document, the 
FHWA proposes to define “excessive 
speeding,” "reckless driving” and “other 
serious traffic violations,” and proposes 
to clarify certain other issues pertaining 
to the disqualification of commercial 
motor vehicle (CMV) drivers.
DATE: Written comments must be 
received on or before April 3,1989. 
ADDRESS: All written comments must be 
signed, refer to the docket number that 
appears at the top of this document, and 
be submitted to Room 4232, HCG-10,400 
Seventh Street SW., Washington, DC 
20590. All comments received will be 
available for examination at the above 
address from 8:30 a.m. to 3:30 p.m.» ET, 
Monday through Friday, except legal 
holidays.
FOR FURTHER INFORMATION CONTACT:
Ms. Jill L  Hochman, Chief, Standards 
Review Division, Office of Motor Carrier 
Standards, (202) 366-4001, or Mr.
Thomas P. Holian, Office of the Chief 
Counsel, (202) 366-0834, Federal 
Highway Administration, 400 Seventh 
Street, SW., Washington, DC 20590. 
Office hours are from 7:45 a.m. to 4:15 
p.m. ET, Monday through Friday, except 
legal holidays.
SUPPLEMENTARY INFORMATION: 

Background
On October 27,1986, the Commercial 

Motor Vehicle Safety Act of 1986, Title 
XII of Pub. L  99-570, (the Act) was 
signed into law by the President. As a 
first step in implementing the 
requirements of the Act, a final rule and 
request for comments on “Commercial 
Driver Licensing Standards; 
Requirements and Penalties” was 
published in the Federal Register on 
June 1,1987, implementing certain

provisions of the Act required to be 
effective on July 1,1987.

The FHWA received a total of 260 
comments in response to the June 1,1987 
request for comments (Docket MC-125, 
Notice Number 87-06), which included:
171 from farmers and relatives of farmers;
21 from agricultural firms and farmer 

organizations;
18 from State agencies;
11 from private industry and trade 

associations (4 of which represented motor 
carriers of either property or passengers);

6 from individual truck drivers;
4 from public interest groups;
4 from motor carriers of property;
4 from Federal agencies and/or their 

advisory committees;
3 from labor unions;
2 from owner-operator driver associations;
2 from truck renting and leasing companies; 
2 from shfety/regulatory compliance 

consultants;
2 from the insurance industry;
1 from a foreign government;
1 from a church organization;
1 from an individual bus driver;
1 from a member of the U.S. House of 

Representatives; and 
1 from a city transit agency.

It should be noted that there were five 
organizations who submitted multiple 
responses. Each of these five 
organizations had more than one 
representative or official submit their 
own individual comments; hence the 
above listing totals only 255 rather than 
260. Also, a major portion of the 
commenters requested exemptions from 
the Commercial Driver’s License (CDL) 
requirements instead of addressing the 
questions which were posed.

Although the final rule requested 
comments on a number of issues, this 
notice would amend 49 CFR Parts 383, 
Commercial Driver Licensing Standards; 
Requirements and Penalties, and 391, 
Qualifications of Drivers, to clarify the 
definitions of excessive speeding, 
reckless driving and other serious traffic 
violations found in § 383.5, Definitions.
It would amend § 383.31 to clarify 
certain notification requirements, 
especially how such requirements would 
apply to casual, intermittent, or 
occasional drivers. Section 383.51, 
Disqualification of Drivers, would be 
modified to allow reduction of lifetime 
disqualification under certain 
circumstances. Finally, a conforming 
amendment is proposed for § 391.15, 
Disqualification of Drivers. No changes 
are proposed for those sections of 49 
CFR Part 383 that define the gross 
vehicle weight rating (GVWR) at which 
a vehicle would be a CMV, that require 
notification of previous employment, 
that state the applicability of Part 383 as 
it relates to drivers of vehicles which 
carry hazardous materials, or that

address drivers who are domiciled in 
foreign countries.

Each of these proposals is discussed 
in the following sections along with the 
nature of the responses to the various 
questions that were asked in the docket 
and the FHWA’s proposed rulemaking 
action for each of the issues.

Some of the regulatory changes 
included in this Notice of Proposed 
Rulemaking (NPRM) were addressed in 
a separate final rulemaking, Blood 
Alcohol Concentration Level for 
Commercial Motor Vehicle Drivers, 
published on October 4,1988 (53 FR 
39044). The proposed changes of this 
NPRM follow the changes made in that 
final rule. Both changes are included in 
the appropriate places in the proposed 
regulatory text, in order to make it 
easier to follow the changes proposed in 
this notice as well as the regulatory 
changes of the Blood Alcohol 
Concentration final rule.

D iscussion o f responses to the questions

Background
Question Area 1. Drivers Domiciled in 

Contiguous Foreign Countries:
The FHWA is reviewing the licensing 

standards of foreign jurisdictions to 
determine if they are consistent with 
United States’ standards. If their 
standards are not consistent, section 
12009(a)(12) of the Act would allow 
States to issue commercial drivers’ 
licenses to foreign motor vehicle drivers 
who are not domiciled in a State. 
Canadian licensing standards were 
determined to be consistent with United 
States standards so that a Canadian 
classified license will be accepted. 
Effective July 1,1987, and until the 
FHWA review is completed, a Mexican 
commercial driver’s license is accepted 
as a single commercial vehicle driver’s 
license within the meaning of the Act.

To assist in the review of the ways in 
which foreign jurisdictions test and 
license CMV drivers and the methods by 
which the FHWA can include foreign 
CMV drivers in the CDL program, the 
FHWA requested comments to the 
following questions:

Q uestion 1(a). How do Canadian and 
Mexican licensing standards compare to 
United States’ standards?

The overwhelming majority of the 
docket respondents did not comment on 
this question; those who did were 
unable to furnish any detailed 
comparisons. The commenters suggested 
that the FHWA make a detailed study of 
Canadian and Mexican CMV driver 
testing and licensing standards.

Q uestion 1(b). What process should 
be used for a State to issue a
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commercial driver’s license to foreign 
drivers?

Again, very few respondents 
addressed this question; and those that 
did, were mainly concerned about issues 
of reciprocity both in the areas of 
license acceptance and reporting of 
violations committed while in the host 
country. It was generally stated that if 
the FHWA determined that foreign 
licensing practices were at least equal to 
those envisioned by the Act, then the 
FHWA should accept those licenses as 
adequate for operating CMVs in this 
country; but, with the proviso that such 
foreign drivers be issued some form of a 
“certificate” by a port-of-entry State’s 
licensing agency. This certificate would 
provide the means by which to establish 
a unique identifier for each such driver 
to be entered into the Commercial 
Driver License Information System 
(CDLIS), thus providing a means for 
tracking all traffic violation convictions 
of these foreign drivers.

If the foreign licensing jurisdiction’s 
regulations were not up to the standards 
that will eventually be promulgated 
under the Act, the commenters stated 
that those drivers should be tested and 
licensed (if qualified) by a port-of-entry 
State that is a participant in the CDL 
system, with that driver’s data entered 
into the CDLIS.

Question 1(c). If foreign drivers retain 
their foreign licenses, how should they 
be included in the information systems 
to enforce the single record concept?

The few comments received in 
response to this question, for the most 
part, suggested two possible methods. 
Some respondents suggested that the 
foreign drivers be tested and issued a 
CDL by a port-of-entry State and the 
driver’s data entered into the CDLIS by 
that State, Other respondents suggested 
that if the foreign country’s standards 
were found to be equivalent of those of 
the CDL system in the United States, 
then a unique identifier should be 
established for the driver, which would 
also identify him/her as a “foreign 
driver” and a CDL certificate would 
then be issued to the driver. This 
certificate would enable the issuing 
State to enter each such driver into the 
Commercial Driver License Information 
System {CDLIS), thus providing a means 
for tracking all of their traffic violation 
convictions. Another concern was the 
related issue of full reporting of all 
foreign convictions of U.S. drivers to the 
CDLIS.
Proposed Rulemaking Action

The related Final Commercial Driver 
Testing and Licensing Standards issued 
on July 15,1988 (53 FR 27628), included a 
method by which foreign drivers could

be licensed according to Federal 
standards. In the docket related to that 
final rule (Docket No. 87-18), the FHWA 
received comments which indicated that 
issuance of a “nonresident license” to 
drivers from foreign jurisdictions which 
do not test and license consistent with 
the Federal standard would resolve this 
issue. The FHWA incorporated this 
suggestion which is more fully explained 
in the Preamble to that final rule.
Background

Q uestion A rea 2. Vehicles with a 
GVWR under 26,001 pounds:

“Commercial motor vehicle” is 
defined in § 383.5 as a vehicle with a 
gross vehicle weight rating of 26,001 or 
more pounds, or one designed to 
transport more than 15 passengers 
(including the driver), or any vehicle 
which is transporting hazardous 
materials in an amount that requires it 
to be placarded under the Hazardous 
Materials Transportation A ct

In the preamble to the final rule 
published on June 1,1987 (52 FR 20574), 
the FHWA estimated that this definition 
will result in approximately 5.5 million 
drivers being required to be licensed 
under these requirements. This 
definition (1) targets regulation of those 
drivers that pose the greatest hazard to 
the public« (2) enhances the States’ 
ability to implement and enforce the 
commercial motor vehicle driver's 
license program within the mandated 
timeframe, and (3) limits the economic 
impact and compliance burden on 
drivers, motor carriers, and States.

The definition of a commercial motor 
vehicle was specified in the Act as a 
vehicle with a GVWR of 26,001 pounds 
or more. However, in section 12019(6)(A) 
of the Act, Congress authorized the 
Secretary to lower the threshold to
10,001 pounds, if safety warrants. The 
Act further requires that inclusion of 
any vehicles below the 26,001 pounds 
threshold be handled by regulation. 
Therefore, the FHWA requested 
comments on the following questions 
pertaining to these issues:

Q uestion 2(a). Is a GVWR of 26,001 
pounds an appropriate threshold for 
applicability of this rule?

Approximately one-fifth of the 
respondents addressed the question 
directly; the majority of these were 
against a lowering of the weight 
threshold. The National Transportation 
Safety Board (NTSB), 22 percent of the 
State agencies who responded and 
about half of the comments from truck 
drivers expressed a desire to lower the 
threshold to 10,001 pounds, or some 
intermediate level. On the other hand, 
farmers, farm organizations, some motor 
carrier industry associations, and truck

renting and leasing companies and their 
trade organizations expressed 
opposition to lowering the threshold.

Q uestion 2(b). What are the potential 
safety benefits and economic 
implications of using a 10,001 pound 
GVWR or an intermediate GVWR 
threshold?

Only a few (about 10 percent) of the 
respondents commented directly upon 
this question, generally stating that there 
would be few safety benefits and 
considerable adverse economic impact 
if the threshold were lowered to 10,001 
pounds GVWR. Offsetting this was the 
argument made by some respondents 
that not lowering the GVWR threshold 
for the CDL system to match the 
threshold used for other parts of the 
Federal Motor Carrier Regulations 
(FMCSRs), generally 10,000 pounds, 
could result in confusion for 
enforcement personnel as well as 
drivers and motor carriers.

Question 2(c). What current data 
should the FHWA consider in its 
analysis of the respective risk profiles of 
vehicles in the 10,001 to 26,001 pounds 
GVWR range as compared to the safety 
performance of vehicles above 26,000 
pounds GVWR?

Again, very few respondents (about 9 
percent) addressed this question. 
Generally, the comments suggested that:
(1) The FHWA undertake some detailed 
accident studies, with some States 
offering to make available their own 
accident record system for analysis; or
(2) they quoted data generated by the 
National Highway Traffic 
Administration’s Fatal Accident 
Reporting System.

Question 2(d). How many additional 
vehicles would be subject to the rule at
10.001 pounds GVWR?

This question was addressed by only 
a few (about 7 percent) respondents, 
most of whom quoted the Bureau of 
Census 1982 Truck Inventory and Use 
Survey, which estimates that there are 2 
million trucks in the 10,000 to 26,000 
GVWR range.

Q uestion 2(e). For vehicles below
26.001 pounds GVWR, should the 
number of articulation points be a 
determinant for inclusion as a 
commercial motor vehicle? Should “hot 
shot” vehicles below 26,001 pounds 
GVWR, be defined as a commercial 
motor vehicle?

Very few respondents commented on 
this two-part question and of those who 
commented only a small minority were 
in favor of using articulation points as a 
determinant for including a vehicle in 
the definition. On the other hand, 
several respondents thought that “Hot 
Shot” type vehicles should be included
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as a commercial motor vehicle. An 
owner-operator organization stated:

. . .  These hot shot vehicles are very similar 
in their physical dimensions and handling 
characteristics to traditional Class 7 and 8 
trucks. Therefore, the association believes 
that the drivers of these vehicles should be 
subject to the same requirements as drivers 
of vehicles in these classes. While detailed 
data is not available, Association members 
report that drivers of these vehicles are 
frequently less experienced in handling large 
vehicles than other over-the-road drivers.

Q uestion 2(f). Should the number and 
kind of axles be a consideration?

Although very few respondents 
addressed this question, those that did 
were overwhelmingly against using the 
number and/or kind of axles as a 
determining factor and suggested 
keeping the classification simple.

Q uestion 2(g). Should a combination 
of items—GVWR, axles, and articulation 
points be considered?

With very few comments received, the 
negative responses were more than 
twice the number of comments favoring 
such a scheme. Generally, these 
commenters argued that the 
classification be kept simple.
Proposed Rulemaking Action

The FHWA does not propose to 
change the present definition of a 
commercial motor vehicle, as set forth in 
§ 383.5. The data available to the FHWA 
do not support extending the CDL 
program to vehicles in the 10,000 to
26,000 pound weight range, including 
“hot shot” vehicles. Moreover, the 
FHWA has practical concerns that, at 
least during the “start up” period of the 
CDL program, lowering the threshold 
below 26,001 pounds GVWR could 
overload the States’ driver licensing 
agencies beyond their capacity.

Using the existing definition of a 
CMV, the FHWA originally estimated 
that 5.5 million drivers would be 
affected by the CDL requirements. Until 
all States have implemented their own 
programs, however, an accurate count of 
affected drivers will not be available. 
Such a count would decline if States 
decide to grant waivers to firefighters 
and certain farmers, but would increase 
if States decide to include drivers not 
covered under the minimum Federal 
standards. For example, Michigan has 
included any vehicle towing another 
vehicle over 10,000 pounds in its Class A 
vehicle group, regardless of the gross 
combination weight rating. This is a 
more expansive definition for a group or 
class A than that included in the final 
commercial driver testing and licensing 
published on July 21,1988 (53 FR 27628). 
Regardless of the State-by-State 
decisions on waivers and CMV

definitions, the number of drivers which 
States must include by April 1,1992, in 
their new programs and in the related 
information system will be a significant 
challenge to licensing officials.

In addition, the accident statistics 
available to the FHWA show a much 
more serious safety problem for drivers 
of vehicles above 26,001 pounds GVWR. 
These drivers, compared to statistics for 
drivers of vehicles in the 10,000 to 26,001 
pound GVWR category, cause several 
times as many fatalities per driver and 
are involved in significantly more fatal 
accidents per vehicle mile traveled. 
These statistics imply that we can 
expect a greater increase in the 
lifesaving benefits from applying the 
CDL requirements to the drivers of 
vehicles above 26,001 pounds GVWR. 
Extending the CDL requirements to 
drivers of vehicles in the 10,000 to 26,001 
pound GVWR category would have 
substantially less lifesaving potential 
per driver. Indeed it appears from these 
data that drivers of vehicles in the
10,000 to 26,001 pound GVWR range are 
even less likely than drivers of 
passenger vehicles to be involved in 
fatal accidents. However, as required by 
the Act and because of the special 
potential hazards involved, the FHWA 
has required States to include drivers of 
vehicles transporting 16 or more persons 
or drivers of vehicles with placarded 
quantities of hazardous materials (HM) 
to be included in their CDL programs 
regardless of vehicle weight.

Meanwhile, the FHWA will continue 
to monitor the vehicle weight threshold 
issue closely, to determine whether 
safety or programmatic reasons, such as 
easier compliance with other Federal 
motor carrier regulations or consistency 
with CDL programs implemented by the 
States, warrant a change in the weight 
threshold. Both independent 
assessments and consultations with the 
various State agencies about the 
progress of implementation and 
enforcement of the CDL requirements 
will be used to determine whether the 
weight threshold should be lowered. 
Also, the FHWA will continue to 
investigate and enforce noncompliance 
with the parts 390 to 399 of the FMCSRs 
for vehicles which are subject to those 
regulations but not to Part 383—i.e., 
vehicles with GVWRs between 10,000 
and 26,000 pounds.
Background

Q uestion A rea 3. Vehicles 
Transporting Hazardous Materials:

The Act defines a commercial motor 
vehicle, in part, as any vehicle, 
regardless of size, that transports most 
types of hazardous materials. Congress 
exempted vehicles transporting certain

hazardous materials of limited quantity, 
consumer commodity (ORM-D), and 
certain hazardous substances (ORM-E). 
These exemptions are limited, however, 
and the Act applies to millions of 
drivers who operate vehicles that are 
less than the 26,001 pounds GVWR 
threshold. If the broad definition of 
hazardous materials under the Act is 
used, the FHWA estimated in the June 1, 
1987, final rule that the total number of 
drivers subject to the requirements 
would increase from 5.5 million to 11.0 
million drivers.

Since enactment, the FHWA has 
received comments about the coverage 
of drivers of vehicles transporting 
hazardous materials. At its public 
session on February 4,1987, the 
National Motor Carrier Advisory 
Committee (NMCAC), Subcommittee on 
Safety, proposed a limitation to include 
only those vehicles requiring placarding. 
The full NMCAC endorsed this proposal 
in a formal vote of its members.

Similar suggestions were made by the 
State representatives at the January 22, 
1987, public workshop. State officials 
indicated that if all vehicles transporting 
any nonexcluded hazardous materials 
were covered by the requirements, State 
and local law enforcement agencies 
would have difficulty in distinguishing 
between vehicles carrying the exempted 
hazardous material from those which 
were not. Moreover, enforcement 
agencies would have no way of 
distinguishing those non-placarded 
vehicles below 26,001 pounds GVWR 
that are carrying non-exempted 
hazardous materials from other vehicles 
below 26,001 pounds GVWR; The State 
representatives indicated that it would 
be impractical to enforce against 
anything except placarded vehicles.

After due consideration of these 
comments and the facts available to it, 
the FHWA determined that the 
regulation should be applied to vehicles 
below a GVWR of 26,001 pounds only if 
the vehicle is transporting hazardous 
materials in an amount which would 
require it to be placarded in accordance 
with the hazardous material regulations. 
Thus, § 383.5 defines a commercial 
motor vehicle transporting hazardous 
materials as any vehicle, regardless of 
its size, which is transporting hazardous 
materials in an amount requiring it to be 
placarded under the Hazardous 
Materials Transportation Act and 
related regulations (49 CFR Parts 100 
through 199). Vehicles larger than 26,001 
pounds GVWR transporting hazardous 
materials (regardless of placarding 
requirements) are subject to the 
regulations due to their GVWR. 
However, because of differences
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between the Act’s definition and the 
definition § 383.5, the FHWA requested 
comment on the following questions in 
order to elicit additional information on 
the best means of administering and > 
enforcing the Act’s provision for 
hazardous materials laden vehicles:

Question 3fa). How many additional 
individuals will be subject to the 
provisions of the rule if all vehicles, 
regardless of size, which are 
transporting hazardous materials, 
exclusive of limited quantities, ORM-D 
and ORM-E, are included?

Only 3 percent of the respondents 
attempted to quantify the number of 
drivers that would be affected, with 
several estimates running as high as 2.3 
million drivers for just those vehicles 
involved in agricultural activities. 
California’s response was: “the State of 
California is estimating that 300,000 
Class 3 drivers may have to obtain 
CDL’s since they haul placarded 
materials.’’ Some other States estimated 
very large increases in their own CDL 
driver population if the threshold were 
to be lowered. There were no overall 
estimates given by any respondent.

Question 3(b). What is the reasonable 
break distinguishing point between 
vehicles requiring placarding and 
vehicles with smaller amounts of 
hazardous materials being transported? 
Should it conform to some current 
criteria which excludes non-bulk 
shipments of 100 gallons or less? Should 
United Nations’ packaging limits which 
could exclude hazardous materials 
quantities in packages of 450 liters 
(118.88 gallons) or 400 kilograms (881.84 
pounds) or less be considered? Should 
there be an intermediate cutoff such as 
50 pounds or 10 gallons?

Only 12 percent of the respondents 
commented on this question, the 
majority of whom believed that trying to 
deal with anything less than placarded 
vehicles, under the present regulations 
(49 CFR Parts 100 through 199), would 
become a difficult, if not impossible 
task, especially as far as enforcement is 
concerned.

Q uestion 3(c). Are there entire 
hazardous materials classes or 
chemicals within classes that, because 
of accident experience or potential 
hazard in transportation, should be 
included or excluded from the 
requirements of the Act?

Only 7 percent of the respondents 
directly addressed this question, and of 
those, very few had any suggestions 
pertaining to the inclusion and/or 
reduction of the amount of a chemical 
that they felt should require placarding. 
Also, no supporting evidence was 
offered for any suggested changes.

Q uestion 3(d). What accident and 
incident information is available that 
would make it necessary to include 
some smaller quantities of certain 
hazardous materials that will not be 
covered by this rulemaking (placarded 
amounts)?

Less than 4 percent of the respondents 
offered information on this, but they did 
not offer any statistical evidence. 
However, a national organization 
representing motorists stated:

A recent study (U.S. Congress, Office of 
Technology Assessment, Transportation o f 
Hazardous Material, OTA-SET-304) found 
that as a general matter, the dividing line 
between non-bulk (small) and bulk (large) 
containers is 100 gallons or 1,000 pounds. 
According to the study, non-bulk containers 
make up about half of the highway traffic, but 
comprise about 80 percent of the containers 
cited by the United States DOT’S Hazardous 
Materials Information System as being 
involved in highway releases. The study 
further states: releases from non-bulk 
packages of hazardous materials, while 
numerous, generally do not have serious 
consequences because of the small amounts 
of materials in the packages.

This same respondent also stated that it 
concurs

* * * with the FHWA that the regulations 
should apply to vehicles below a GVWR of 
26,001 pounds transporting hazardous 
m aterials requiring placarding. We suggest, 
however, that the FHWA conduct a study to 
see the extent of driver contribution to 
accidents involving non-placarded hazardous 
materials transportation. Until we can be 
sure that there is a problem and know the 
extent of that problem, (we believe] that 
including those millions of drivers in the 
(CDL) system may be unnecessary and 
therefore burdensome (Emphasis added.)

Q uestion 3(e). What accident data are 
available which indicates deaths, 
injuries, or property damage accidents 
during the transportation of certain 
hazardous materials? Are these data 
sufficiently comprehensive and valid to 
be considered in any future rule?

The few responses to this question 
can best be summarized by the 
comments from two respondents. The 
first was from a State, which stated that 
no reliable data was available. The 
second, from a large public interest 
group, stated:

In 1984 there were more than 4,000 truck 
involved fatal accidents. Only four deaths 
resulted from the release of hazardous 
materials. We believe that most of the fear 
concerning qualifications of drivers 
transporting hazardous materials will be 
reduced once we are assured that all 
commercial drivers have one license, one 
record, are qualified to drive a truck, and 
pass a knowledge exam on hazardous 
materials.

Question 3(f). How can the provisions 
of the Act be enforced for hazardous 
material laden vehicles below 26,001 
gross vehicle weight rating, other than 
placarded vehicles? Would enforcement 
be practicable if all vehicles above a 
certain weight rating, such as 10,000 
pounds, were included?

All the respondents who addressed 
this question (8 percent), said the only 
practical way to enforce the hazardous 
materials provisions of the Act, for 
vehicles under 26,000 pounds GVWR, 
was by limiting it to those vehicles 
whose lading required the use of 
placards. Only 2 of the 255 docket 
respondents suggested lowering the 
quantities of hazardous materials 
currently required to be placarded. One 
nationwide motor carrier (with a fleet of 
trucks under 26,000 pounds) stated: “We 
believe that inclusion of vehicles 
carrying placardable quantities is the 
only practical definitional criteria that 
can be used.” Several other respondents 
made similar comments. As mentioned 
previously, for example, a national 
organization representing motorists 
stated that it:
concurs with FHWA that the regulations 
should apply to vehicles below 26,001 pounds 
transporting hazardous materials requiring 
placarding. We suggest, however, that the 
FHWA conduct a study to see the extent of 
driver contribution to accidents involving 
non-placarded hazardous materials 
transportation. Until we can be sure that 
there is a problem and know the extent of 
that problem, [we believe] that including 
those millions of drivers in the [CDL] system 
may be unnecessary and therefore 
burdensome.

Related Issues

(1) Adm inistrative Problem s

The FHWA estimated that as many as 
eleven million drivers would be affected 
by this rule if a broader definition of 
“commercial vehicle” is used. Prior to, 
during and subsequent to the writing of 
the June 1,1987, regulations, there was 
considerable contact with 
representatives of State agencies 
involved in this activity. Almost without 
exception. State agencies expressed 
considerable concern about 
administering the CDL program if too 
many drivers were included. They 
believe that the processing time for 
testing and licensing CMV drivers would 
become excessive. Many State officials 
believe that they will be better able to 
assess their capacity to serve more CDL 
applicants after a phase-in period. The 
comments to the docket reflect these 
concerns.

The FHWA understands these 
concerns. The Act requires the
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establishment of an electronic 
information system which is referred to 
as a clearinghouse. This system will be 
designed to allow States, the Secretary 
and potential employers access to CMV 
driver’s records from all participating 
licensing jurisdictions. Not only will 
each State need to gather and store 
similar CMV driver record information, 
but such data will need to be reported in 
a timely manner. Thus, the 
administrative burden on the States is 
large.

(2) Enforcem ent Problem s

With the inclusion of an estimated 5.5 
million drivers in the testing/ 
enforcement progam, the current level of 
staffing at both the Federal and State 
level will be under extreme pressure.
The CDL regulations impose new and 
stringent penalties on errant drivers. For 
example, a driver who is convicted of 
operating a CMV while under the 
influence of alcohol or drugs will be 
suspended from operating a CMV for a 
year for the first violation and for life for 
a subsequent conviction. There are also 
disqualification provisions for lesser 
violations. If the FHWA, based on 
experience with the CDL program, were 
to broaden the definition of a 
commercial vehicle, it was estimated in 
the Final Rule issued on June 1,1987, 
that the numbers of drivers that would 
be subject to the requirement could 
increase from 5.5 million to 11 million. 
Considering the resources currently 
available to licensing the enforcement 
agencies to implement the CDL program, 
the task could very quickly overwhelm 
the States’ abilities to implement the 
CDL program.

(3) A ccident Inform ation

A prime consideration in the decision 
to limit the applicability of the 
commercial motor vehicle definition for 
drivers transporting hazardous materials 
was available accident data. Motor 
vehicle accident and HM incident 
reports received by the Department for 
the years 1983,1984, and 1985 show that 
an average of seven fatalities per year 
were a direct result of HM 
transportation. It is important to note 
here the caveat, “a direct result of HM 
transportation.” Had these accidents 
occurred during the transportation of 
nonhazardous materials, the fatalities 
may not have occurred. Considering the 
fact that there are hundreds of 
thousands of HM shipments made daily, 
which account for over four billion tons 
of HM material moved annually, this is 
an enviable safety statistic. Although 
even seven deaths are tragic, the 
number is very small when considered 
against the tens of thousands of

fatalities caused by all drivers involved 
in accidents while under the influence of 
alcohol.

Another important factor to be 
considered is that a ll of these reported 
accidents occurred during the 
transportation of bulk HM. When 
looking at the overall picture and 
realizing that eighty-five percent of all 
HM shipments are ‘‘small” (non-bulk) 
shipments, a practical limitation to the 
definition of commercial vehicles 
appears justified.

Proposed Rulemaking Action
After consideration of all of the 

comments and data currently available, 
the FHWA is proposing that the 
definition of a commercial motor 
vehicle, as presently set forth in § 383.5, 
remain unchanged for the immediate 
future. The FHWA believes that 
broadening the definition of commercial 
vehicle to include “all vehicles 
transporting any amount of hazardous 
materials, exclusive of limited 
quantities, ORM-D and ORM-E,” would 
add several million more drivers to the 
CDL system than would otherwise 
occur.

The addition of these drivers could 
overload the States’ driver licensing 
agencies far beyond their current, and 
for the foreseeable future, capacity to 
deal with CDL applicants. This could 
result in large numbers of unqualified 
drivers being able to continue to operate 
their vehicles to the endangerment of all.

Background

Q uestion Area 4. Definition of 
Conviction and Serious Traffic 
Violations:

Section 383.5 defines “Conviction” as 
meaning
an unvacated adjudication of guilt, or a 
determination that a person has violated or 
failed to comply with the law in a court of 
original jurisdiction or by an authorized 
administrative tribunal, an unvacated 
forfeiture of bail or collateral deposited to 
secure the person’s appearance in court, a 
plea of guilty or nolo contendere accepted by 
the court, the payment of a fine or court cost, 
or violation of a condition of release without 
bail, regardless of whether or not the penalty 
is rebated, suspended, or probated.

Section 383.5 also defines a “Serious 
traffic violation” as meaning
a conviction, when operating a commercial 
motor vehicle, of:

(a) Excessive speeding;
(b) Reckless driving, as defined under State 

or local law; or
(c) A violation of a State or local law 

relating to motor vehicle traffic control (other 
than a parking violation) and arising in 
connection with a fatal accident.

(Serious traffic violations exclude 
vehicle weight and vehicle defect 
violations.)

The FHWA requested comment on the 
following questions in order to elicit 
additional information on how to best 
clarify the meaning of these terms, and 
to facilitate uniform methods for 
administering and enforcing the CDL 
driver penalties as stipulated in the Act:

Q uestion Area 4. Definition of 
Conviction and Serious Traffic 
Violations:

Convictions

The FHWA asked two questions 
related to the definition of Conviction 
and used the comments received as part 
of the change to the definition that was 
proposed in the notice of proposed 
rulemaking entitled Blood Alcohol 
Concentration Level for Commercial 
Motor Vehicle Drivers, published on 
May 10,1988 (53 F R 16656). Further 
discussion of this definition is included 
in that document and the final rule 
published on October 4,1988 (53 FR 
39044).

Excessive Speeding

Q uestion (a). Should the FHWA 
define excessive speed as any speed in 
excess of a posted speed limit?

The majority of the respondents 
addressing this question (11.7 percent) 
held that a lack of any tolerance for the 
posted speed limits, considering the 
severity of the penalties involved, would 
be far too harsh and/or unreasonable. 
However, several other respondents 
commented that “any speed in excess of 
the limit” should be considered as 
excessive speeding. The National 
Transportation Safety Board (NTSB) 
summed-up these viewpoints in stating:
Given the longer distances required to stop 
trucks, it is especially important that truck 
drivers adhere to the posted speed limit.
Thus, no regulation should create any 
im plication that any speed in excess of the 
posted is acceptable. However, some States 
do create a second, more severe speeding 
offense for drivers who exceed the posted 
lim it by a specified amount. Th is second, 
“ excessive speeding” v io lation  is treated 
more harsh ly w ith penalties often akin to 
reckless driving. The use of such a system 
creates the risk o f leaving an impression w ith 
drivers that some measure o f speeding is 
acceptable thereby aggravating the existing 
practice among much of the driving public, of 
exceeding the posted lim it by 5 to 7 m iles per 
hour because they know  that there is little  
enforcement against these violations. 
However, it does enable F H W A  to more 
precisely define the nature of speeding 
v io lation  charged against a commercial 
driver. For example, w ith this offense, it 
would be possib le to identify those who 
commit the most egregious speeding
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violations and disqualify them after a single 
offense. The creation of an excessive 
speeding offense would be acceptable to the 
Safety Board if it were done in such a way as 
to minimize the perception that speeds above 
the posted limit but not considered 
“excessive” are acceptable.

Question (b). Should FHWA define 
excessive speed as a certain speed 
above the speed limit? 10 m.p.h.? 15 
m.p.h.? 20 m.p.h.?

Of those commenters who directly 
addressed this question, there was no 
consensus on the level at which to set 
"excessive” speeding. For example, 
about one-third suggested defining 
excessive speed as 10 m.p.h. over the 
limit; almost half suggested 15 m.p.h.; 
about 10 percent favored either 
something under 10 or over 15 m.p.h.; 
and the remaining respondents held that 
any speed above the limit should be 
deemed to be excessive speeding.

Question (c). Should the definition be 
adjusted for different types of highway 
facilities or adjacent land use 
development, i.e., Interstate System or 
freeways with a national posted speed 
limit as opposed to travel in a town or 
near a school?

Only a few of the respondents 
commented on this, and all of them, 
except for one State, felt that there 
should be no adjustment made. The 
majority of the comments against the 
use of an adjustment, cited the fact that 
the speed limits had been established by 
taking into account all of the necessary 
mitigating factors such as adjacent land 
use. Additionally, many of them 
observed the difficulty this would pose 
for uniform CDL enforcement and/or 
application of penalties.

Q uestion (d). What limits should be 
written into the rule which address 
speeding under adverse driving 
conditions? Should anything above a 
designated speed, such as 70 m.p.h., be 
considered excessive speeding?

There was great diversity of opinion 
among the few (about 10 percent) 
respondents who addressed this issue. 
Regarding adverse conditions, the 
majority of the responses indicated that 
it would be extremely difficult, if not 
impossible, to write a rule that could 
properly and adequately address such 
an infinite variety of different situations, 
as may be covered in the term “adverse 
conditions”. Most of the commenters 
who opposed the idea mentioned that 
only the arresting officer at the scene 
could make a qualified judgment as to 
whether or not the offender’s speed was 
“too fast for conditions” at the time. The 
NTSB commented: "* * * any speed, 
even of below the posted speed limit, 
which is unsafe for the conditions at 
that time, should be considered

excessive.” The NTSB went on to 
suggest that the FHWA incorporate the 
language used in the Uniform V ehicle  
Code and M odel Traffic Ordinance 
(UVCMTO), 1987 Edition, published by 
the National Committee on Uniform 
Traffic Laws and Ordinances, which 
states in Chapter 11, Rules of the Road, 
at § 11-801 that: “No person shall drive 
a vehicle at a speed greater than is 
reasonable and prudent under the 
conditions and having rgard to the 
actual and potential hazards then 
existing * *

In response to the issue of designating 
a specific speed, as constituting 
excessive speed by definition, there 
were suggestions ranging from a low of 
70 m.p.h. to a high of 86 m.p.h. The 
majority, however, were in favor of 
keeping the rule simple by merely 
stating that, “any speed of 10 or 15) 
m.p.h. over the posted limit” should be 
the sole definition of excessive speed.

Reckless Driving

Q uestion (a). Should reckless driving 
constitute any driving violation which is 
contrary to State or local law?

Again, relatively few comments (12.9 
percent) responded to this question, of 
which a minority advocated a different 
definition from that in current State 
laws. Instead, thè majority wanted to 
retain the State definitions of this 
offense. Seven respondents made a 
direct plea for the FHWA to define 
reckless driving as set forth in the 
UVCMTO. The 1987 Edition of the 
UVCMTO, published by the National 
Committee on Uniform Traffic Laws and 
Ordinances, in Chapter 11, Rules of the 
Road, at § 11-901 Reckless Driving (a) 
states that: “Any person who drives any 
vehicle in willful or wanton disregard 
for the safety of persons or property is 
guilty of reckless driving.” Several 
commenters emphasized the potential 
problems created by the lack of a 
definition of what constitutes reckless 
driving. These were well summarized by 
the comments of a truck driver who 
claimed 31 years of driving experience, 
who stated: “Reckless driving should be 
defined * * * because some places you 
could get a ticket just for changing lanes 
without a signal light. Some places that 
is reckless driving.” Several other 
respondents stated that even though 
they did not favor any definition that 
differed from State laws, they felt that a 
“Federal definition” (of reckless driving) 
would be necessary to facilitate the 
exchange of data within the CDLIS 
because of the differences in State laws.

Q uestion (b). Should reckless driving 
mean only those violations which result 
in injury or death?

Of the few (10.5 percent) of the 
respondents who directly addressed this 
question, only one thought that reckless 
driving should mean only those 
violations which result in injury or 
death. The majority expressed 
comments similar to those of a major 
trucking association, which state that:
Most state laws define reckless driving as 
violations which are excessive enough to be 
a high potential for a serious accident, 
regardless of whether injury or death results. 
Federal regulation should not require injury 
or death to be part of the criteria. The 
decision should be left to the states.

Question (c). Should reckless driving 
include endangerment of the public 
which does not result in injury or death 
but only property damage?

Of the relatively few (10.1 percent) 
respondents who directly addressed this 
question, the majority thought that 
reckless driving should include 
endangerment, not resulting in injury or 
death but only in property damage, and 
the rest thought it should not. One State 
expressed its opposition by stating:
Endangerment is the key concept here, not 
the damage, injury, or death possibly 
resulting from it. It follows that reckless 
driving should include cases where, 
fortuitously, no damage resulted.

Question (d). Should reckless driving 
be determined by the State or local 
jurisdiction in which the violation 
occurred?

Most respondents favored using the 
State’s definitions of reckless driving, 
but at the same time expressed 
apprehension about the differences 
between those laws. An insurance 
industry association reflected these 
concerns, when it stated:
* * * the Uniform Vehicle Code defines 
reckless driving as driving “any vehicle in 
‘willful or wanton disregard for the safety of 
persons or property." This concept if not the 
exact language, is present in virtually all the 
state laws. However, the FHWA should be 
aware that there are states that have 
additional language in reckless driving 
provisions that describes less serious 
violations than those contemplated by the 
Act. Furthermore, it is common practice for 
those charged with alcohol-related driving 
offenses to plead guilty to reckless driving. 
Rather than attempting to analyze all 
violations to identify those that should be 
classed as reckless driving, the FHWA 
should follow state law on the matter and 
identify those states that include less serious 
behavior within the definition of reckless 
driving. Drivers who are subject to 
disqualification due to reckless driving 
convictions from those states should be 
allowed an opportunity to demonstrate that 
the behavior resulting in the conviction did 
not constitute a serious violation as 
contemplated by the Act. Finally, all drivers 
convicted of reckless driving should be
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required to notify the FHWA of the original 
charge giving rise to the conviction. 
Otherwise, drivers will be able to shield 
alcohol-related offenses from the agency by 
pleading guilty to reckless driving.

Other Violations
Question. What other violations 

should be considered serious traffic 
violations?

A total of 18 respondents addressed 
this question directly. Three of these 
representing truck and bus drivers or 
owner-operators, requested that nothing 
be added to the present rule. The other 
15 (7 of which were State agencies) 
requested one or more of the following 
types of violations be added:
—Driving while operating privilege is 

suspended or revoked;
—Improper/erratic lane changes;
—Unsafe passing;
—Illegal transportation of alcohol;
—Following too closely;
—Willful violation of out-of-service orders;
—Failing to stop for a blue light;
—Passing on a hill or a curve;
—Using a motor vehicle as a deadly weapon; 
—Speeding in a school zone;
—Passing a stopped school bus with flashing 

red lights;
—Racing or drag racing on public highways; 
—Fleeing and/or attempting to elude a police 

officer;
—improper passing; and 
—Operating a commercial vehicle while 

suspended, revoked, canceled, or without a 
commercial class license;

Some of the respondents supported 
their requests with the argument that the 
violation(s) which have serious accident 
potential, and which are dangerous 
enough to make them (the suggested 
violation) equivalent to excessive 
speeding, should be included.
Proposed Rulemaking Action

The FHWA believes that Congress 
intended that the definition for 
“excessive speeding” be used to identify 
and penalize the most severe cases of 
speeding violations because the offense 
is included in the Act in the same 
category as “reckless driving”. 
Therefore, the proposed definition is 
based on a specified value which 
separates the more serious speeding 
violations which would warrant 
penalties commensurate to those 
assigned to violations of reckless driving 
from other speeding violations. The 
FHWA proposes that excessive 
speeding violations would occur at any 
speed of 15 miles per hour or more 
above the posted speed limit.

While developing the proposed 
definition of excessive speeding, the 
FHWA considered whether to include in 
the definition repeated speeding at 
amounts below this specified value.

Although the FHWA believes that 
driving too fast, regardless of the 
number of miles over the speed limit, is 
a violation that should not be taken 
lightly, current State systems penalize 
habitual speeders. Thus, a dual-part 
definition is not proposed as part of the 
Federal minimum standard.

The need to place importance on 
speeding violations of all kinds and to 
impose more stringent penalties on the 
drivers that are convicted of these 
violations is currently recognized by 
most jurisdictions. A review of the 
States’ existing "safety point systems” 
shows that States already distinguish 
between speeding violations that occur 
at lower speeds and those that occur at 
levels that far exceed the speed limit.
For example, in Maine, a driver 
convicted of speeding between 1-10 
miles per hour over die speed limit is 
assessed 2 penalty points. That same 
driver would be assessed 6 penalty 
points for a conviction of 15 miles per 
hour over the limit. An FHWA analysis 
of the point systems used by 20 different 
States shows that violations for speeds 
of 15 miles per hour or more above the 
posted limits receive a greater number 
of points—i.e. are treated as a more 
serious offense—than violations for 
lower speeds. The proposed definition 
for excessive speeding would create a 
needed uniform national penalty for the 
more serious speeding violation. The 
States would rétain, however, 
responsibility for penalties associated 
with speeding violations below the 15 
miles per hour threshold.

The FHWA notes that the CDL 
telecommunication system (AAMVAnet) 
is now operational. States will be 
required to use the system to check 
commercial driver's licenses and to 
transmit traffic violation convictions, 
including all convictions for speeding, to 
the driver’s home State. These 
requirements should resolve the current 
problem of drivers not being penalized 
for traffic infractions, particularly 
speeding violations, which occur in 
other jurisdictions. The FHWA believes 
that these systems in conjunction with a 
State’s point system for lower level 
speeding violations, will adequately 
control the problems associated with 
repeated speeding at amounts below the 
specified value (15 miles per hour above 
the posted speed limit).

The FHWA believes that the proposed 
definition meets the intent of the 
Commercial Motor Vehicle Safety A ct 
The proposed definition would subject 
drivers to disqualification for 
“excessive” speeding, as the Act 
requires. While several commentera 
advocated penalizing all drivers who 
exceed the speed limit, the FHWA

believes that Congress did not intend 
the disqualification provisions to apply 
for all speeding convictions, but only for 
those that involve particularly serious 
offenses. We invite comments on this 
issue and on the following specific 
questions:

Is the standard of 15 MPH or more 
above the speed limit appropriate for the 
entire range of speeds of concern? 
Should a conviction of driving 15 MPH 
over the posted limit in a 20 MPH school 
zone be treated the same as a conviction 
of driving 15 MPH over the 65 MPH limit 
of a rural interstate? What other 
standard could be adopted that would 
recognize the varying hazards, yet be 
simple enough for all parties to readily 
understand? Would it be appropriate to 
propose a more stringent value, such as 
10 miles over posted limits per hour 
instead of 15 miles per hour, that would 
constitute a disqualifying violation?

Regarding the definition of “Reckless 
Driving”, Section 12019 of the Act states 
that: “reckless driving shall be as 
defined under State or local law.” To 
promote uniformity and because a 
majority of the States are already using 
the UVCMTO definition, the FHWA 
proposes to amend the definition of 
reckless driving to incorporate the 
language used in the UVCMTO, 1987 
Edition, published by the National 
Committee on Uniform Traffic Laws and 
Ordinances. Such language states that 
(in Chapter 11, Rules of the Road, at 
§ 11-901—Reckless Driving (a)) "Any 
person who drives any vehicle in willful 
or wanton disregard for the safety of 
persons or property is guilty of reckless 
driving.” The FHWA also proposes to 
amend the definition of reckless driving 
to clarify that it would include two 
additional traffic offenses, both of which 
are frequently associated with excessive 
speeding and/or reckless driving. These 
two additional offenses, also based on 
definitions in the UVCMTO, are:

1. Improper/erratic lane changes 
(UVCMTO § 11-304 through § 11-306); 
and

2. Following the vehicle ahead too 
closely (UVCMTO § 11-310).

The FHWA is also proposing to 
amend “Driver Disqualifications” as 
defined in § 383.51 (c)(2) to conform with 
the changes pertaining to “excessive 
speed” and “reckless driving”.

The FHWA seeks comments on 
whether these two infractions should be 
listed as “other serious traffic 
violations” instead of including them 
under "reckless driving”.

Background
Q uestion A rea 5. Notification of 

Convictions for Driver Violations:
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Section 383.31, as mandated by the 
Act, requires a CMV operator to report 
all convictions of disqualifiying offenses 
committed in another State to his/her 
employer and to the State which issued 
the CMV operator’s license. The driver 
must notify the employer and the State 
withip 30 days of the date of his/her 
conviction.

One purpose of the driver notification 
requirements to the State is to alert a 
State of violations which, when 
considered with other violation 
convictions, warrant the suspension or 
revocation of a driver’s license. When 
State-to-State reporting of traffic 
violations, required by Section 12009(a) 
of the Act, is fully operational, a 
comprehensive system to ensure 
complete single license records would 
exist. However, it should be noted that 
several State representatives indicated 
that a license cannot be suspended or 
revoked based upon a driver’s 
notification. States require direct and 
official notification from other States 
regarding convictions for traffic 
violations before the State can suspend 
a license. In order to accommodate this 
concern, it was suggested to the FHWA 
that the driver notification requirements 
to the State be waived if a State belongs 
to the Driver License Compact (DLC). 
Presently, 35 States and the District of 
Columbia belong to the DLC. However, 
because 15 States do not belong to the 
DLC and because many States in the 
DLC do not fully comply with its major 
provisions, the FHWA specifically 
requested comments on the following 
questions concerning its use:

Q uestion 5(a). Can the DLC 
adequately serve the purpose of the 
driver notification requirements to the 
State?

A majority of the direct respondents 
to this question did not believe that the 
DLC could adequately serve this 
purpose. However, of the 13 States that 
directly commented there was no clear 
consensus—6 of them said “yes” and 7 
said “no.” The concerns of several 
respondents were reflected in the 
comments of the National 
Transportation Safety Board which 
wrote:
As for the DLC, the Safety Board views it as 
an important means of preventing driver 
abuse of the license privilege, but it cannot 
serve as a substitute for the notification 
provision of the current rule. Not only is State 
participation in the Compact insufficient for 
such substitution, but so is the amount of 
information exchanged under the program. 
Many types of violations are not transmitted 
under the DLC, because of lack of uniformity 
in the way indivudal States categorize those 
violations. For example, States such as 
Nevada have had a 55-m.p.h speed limit, but 
if a driver there is stopped for traveling

between 55- and 70-m.p.h, that offense is 
given a designation other than speeding. 
Therefore, when reporting speeding 
violations to another State, those occurrences 
would not be included.

Question 5(b). What level of State 
participation in the DLC and what level 
of State compliance with the terms of 
thé DLC should be met, before the DLC 
is considered as an alternative to the 
notification requirements?

There was a nearly equally divided 
response between various States and 
other organizations who directly 
addressed this question. Generally, the 
comments were that the DLC could not 
be considered as a viable alternative, 
unless all States were forced to join the 
DLC, and forced to report all moving 
violations, without making any 
modifications to the nature of the 
violations being reported.
Proposed Rulemaking Action

It is clear both from the FHWA’s own 
investigation and the comments to the 
docket, that the Driver License Compact 
does not currently serve the purpose of 
the driver notifications of the Act. 
Therefore, the FHWA does not propose 
to consider it as an option at this time.
Background

Q uestion A rea 6. Notification of 
Employment History:

The Act allows the FHWA to 
establish the length of the employment 
history period, which CMV operators 
must provide to prospective employers, 
by regulation. The Congress directed 
that this period shall not be less than a 
10-year period ending on the date of 
application. The Act places the burden 
on the job applicant to provide the 
employment history. It also requires that 
employers request the information from 
all applicants seeking employment as a 
CMV operator. The FHWA realizes that 
it may be impossible for a potential 
employer to comply with the 
requirement without assistance from the 
applicant. Accordingly, § 383.35 of the 
rule, requires an applicant for a job as a 
CMV driver to inform the prospective 
employer of any previous employment 
as an "operator of a commercial motor 
vehicle,” if any, for the 10-year period 
before the application date. The 
applicant must include the name(s) of 
his/her previous employer(s), dates of 
employment, and the reason for leaving 
the job(s).

Question 6(a). Should the FHWA 
require an applicant for employment as 
a commercial motor vehicle operator to 
provide the employer information on all 
jobs, not just jobs as a commercial 
driver, he/she had for the 10-year period 
prior to the date of application?

A minority (40 percent) of the 
respondents who directly addressed this 
question were in favor of a complete 10- 
year history and the rest were against it. 
One trucking industry association 
suggested that it be all inclusive; but for 
a period of 5-years, instead of 10 years. 
A major bus industry association stated:
(it) believes that operator applicants should 
be required to provide information on all 
jobs, not just jobs as a commercial driver, for 
the ten year period prior to the application 
date. Such information could quite often be 
relevant to overall qualifications for a driver 
position.

An insurance industry association 
commented that:

It is essential that the employer have a 
complete record of a driver’s license history 
that includes violations occurring during 
personal and commercial driving as well as a 
full employment history. Without a complete 
record, the employer will not have an 
adequate basis upon which to make decisions 
about a driver’s safety performance. 
Furthermore, it would be inappropriate to 
require that drivers only report employment 
history as commercial drivers because former 
employers are a valuable source of 
information on matters that bear on safety 
performance and reliability even if the prior 
employment is unrelated to commercial 
driving. For example, employers often 
identify possible substance abuse problems 
before they result in convictions or incidents 
that appear on official records.

Question 6(b). Should the FHWA 
require the applicant’s employment 
history for a period longer than 10 
years?

Most of the respondents who directly 
responded to this question were 
opposed to increasing the period beyond 
10 years because of current record
keeping practices and the possible 
administrative burdens that would 
result.

Question 6(c). Should the FHWA 
require an applicant for employment as 
a commercial motor vehicle operator to 
provide the employer with information 
about his/her driving license status and 
details on past license suspensions, 
revocations, etc.?

The majority of the responses to this 
question agreed that the applicant 
should provide such information. Two of 
the respondents were opposed, one a 
bus driver and the other an organization 
representing owner-operators.

Proposed Rulemaking Action
Based on the FHWA’s own 

investigation and its review of the 
comments to the docket, the FHWA 
believes that § 383.35 as presently 
written, will adequately serve the 
purposes intended by the Act. The 
FHWA notes that employers and
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prospective employers will have access 
to the information contained in the CDL 
information system and information on 
the driver’s record through the State of 
licensure. This should enhance the 
employer’s/prospective employers’ 
ability to check on an employee’s or an 
applicant’s past driving history. From 
the information in the docket, the 
FHWA believes that a 10-year history of 
commercial driving experience is 
sufficient. Therefore, the FHWA does 
not consider any further rulemaking 
action necessary.
Background

Question A rea 7. Disqualification of 
Drivers:

Section 383.51 prescribes minimum 
driver disqualification provisions, as 
included in the Act. It specifies that 
drivers can not operate a CMV if 
disqualified, and that employers shall 
not knowingly allow or require drivers 
to operate a CMV, if they are 
disqualified.

The Act also provides that the FHWA 
may issue regulations which establish 
guidelines (including conditions) under 
which a lifetime disqualification may be 
reduced to a period of not less than 10 
years. In order to assist the FHWA in 
determining whether the lifetime 
disqualification should be reduced, and 
whether the disqualifying offenses 
should be changed, the FHWA asked for 
comments on the following questions:

Question 7(a). Should the 
disqualification offense, leaving the 
scene of an accident, be limited only to 
accidents which involve an injury or 
death?

Of the docket comments which 
directly addressed this question, a 
majority were against limiting “leaving 
the scene" to only those accidents 
involving injury or death. About one- 
fourth thought that it should be limited 
to just those kinds of accidents. The 
majority of the States who commented 
upon this queston thought that leaving 
the scene of any accident was serious 
enough to be considered as a 
disqualifying offense. However, 
concerns about applying the same 
penalty for leaving the scene of a minor 
property damage accident, as would be 
applied for leaving an accident involving 
either an injury or a fatal injury were 
expressed. Both an owner-operator 
organization and a motor carrier 
association reflected the views of many 
respondents when they stated that the 
results of the accident (whether property 
damage only or injury/death) should not 
be the governing criteria, rather it 
should be whether or not the driver had 
know ingly and w illfu lly  left the scene of 
an accident.

Q uestion 7(b). Is there a simple way 
to differentiate minor from serious 
incidents of leaving the scene of an 
accident?

Of the few respondents to this 
question (10.9 percent), there was an 
almost equal split between those who 
stated that there was a way to do so, 
those who said there was not and those 
who did not know or were unsure of a 
way to do so. One State suggested that a 
way to accomplish this would be to 
copy its law, which stipulates that 
leaving the scene of an accident 
involving injury or death is a felony, 
whereas leaving the scene of an 
accident involving property damage 
only, is classified as a misdemeanor. 
However, the majority of State 
respondents who felt there was a way to 
differentiate, suggested different dollar 
amount thresholds. Several respondents 
referred back to the previous question 
(7a) stating that the driver should be 
subjected to the penalty only if he/she 
knowingly and deliberately had left the 
scene, regardless of the accident results. 
Several respondents pointed out that it 
was entirely possible for the operator of 
a large commercial motor vehicle to be 
involved in a minor property damage 
accident o f which he/she was genuinely 
unaware. Considering the severity of the 
penalty involved, many respondents felt 
it would be unfair to exact such a 
penalty upon a driver who had not 
intentionally left the scene.

Q uestion 7(c). Should the FHWA 
reduce the lifetime disqualification for 
second offenders of any combination of 
(1) driving under the influence, (2) 
leaving the scene of an accident, or (3) 
the use of a commercial motor vehicle in 
the commission of a felony?

Most of the respondents who 
addressed this question directly were in 
opposition to a reduction for each item. 
The viewpoints expressed, however, did 
not follow any pattern within the 
respondent groups represented. For 
example, the comments of the State 
respondents were evenly divided on this 
issue. Also some motor carrier groups 
thought the penalties too severe; while 
some driver groups did not. Several 
respondents thought a “progressive" 
type of penalty system should be used. 
For example, a first offense meriting a 5- 
year disqualification, the second 
infraction a 10-year penalty, and the 
third offense would be a lifetime 
disqualification. Furthermore, several 
respondents suggested that drunk 
driving penalties should be treated 
somewhat more leniently than leaving 
the scene of an accident or the 
commission of a felony. Some 
respondents (including several States) 
suggested that the drunk driving penalty

period should be a period of 10 or 15 
years for the second offense, with a 
lifetime disqualification only applied to 
the third offense. Another State opposed 
this concept when it wrote: “. . .  These 
are very serious offenses. This is the 
‘teeth’ of the law. Giving the driver a 
third chance to operate a commercial 
motor vehicle would be hard to defend 
after two previous DWI convictions.” A 
State driver licensing agency raised a 
very important question regarding 
sanctions, when it commented: “First of 
all, we would like to comment that 
leaving the scene could be considered 
less severe than D.U.I. or commission of 
a felony. Secondly, some consideration 
should be given to counting “incidents” 
instead of just violations because of 
certain circumstances. For instance, a
D.U.I. operator could leave the scene of 
an accident. W ould this be considered  
fo r  two penalty sanctions or w ould they  
serve concurrently?" (Emphasis added.) 
The respondent then went on to a 
recommend that:
the lifetime disqualification provision be 
reduced to a time definite period, i.e., 10 
years. Otherwise, there is no incentive for the 
operator to comply with any future 
requirements. By providing a potential 
reward (future reinstatement) we are 
encouraging the operator to comply with the 
imposed sanctions.

Many of the comments made in 
opposition to any reduction can be 
reflected by the NTSB comment that:

Each of these offenses cited represents an 
extremely serious violation deserving of a 
Serious penalty. A second infraction indicates 
a fundamental disregard for the law, and 
merits a lifetime disqualification.
* * * Indeed, the probability of a drunk 
driver being arrested is so small that an 
individual must drive drunk many times in 
order to be arrested and convicted twice. 
Thus, any repeat offender drunk driver 
should be subject to extensive rehabilitation 
and a lengthy disqualification period prior to 
any consideration of reinstatement.
Certainly, no reinstatement should be 
considered unless there is clear evidence that 
the driver’s alcohol problem has been 
completely overcome.

Q uestion 7(d). What types of 
guidelines or conditions, such as 
successful completion of a rehabilitation 
program, should be established in order 
to reduce the lifetime disqualification?

Very few respondents addressed this 
question directly. Most of the direct 
responses were in favor of some form of 
rehabilitation, with many methods 
suggested for reduction of the lifetime 
disqualification. The other 40 percent 
were against attempting rehabilitation 
because the current sanctions already 
allow the driver two infractions, prior to 
the imposition of a lifetime
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disqualification. Three trucking 
associations wanted some form of 
rehabilitation to reduce the lifetime 
penalty, while a bus industry 
association and a driver association 
were against reducing the penalty. The 
majority of those favoring rehabilitation 
generally advocated that the driver 
undergo a 10-year disqualification 
period, during which time he/she would 
have a clean arrest/driving record, and 
submit some form of evidence that they 
had undergone successful treatment for 
their alcohol/controlled substances, if 
that had caused the disqualification. 
There was a conspicuous absence of 
recommendations for the rehabilitation 
of drivers convicted of leaving the scene 
of an accident or the commission of a 
felony using a commercial motor 
vehicle. A national public interest group 
suggested the following;

* * * 1. For a second violation occurring 
within 5 years of the first violation, driving 
under the influence of alcohol or a controlled 
substance, ox leaving the scene of an accident 
should result in disqualification for life. 2. For 
second violations occurring after 5 years from 
the conviction for the first violation, the 
Secretary should establish guidelines under 
which the penalty could be [reduced].

Question 7(e). Should a commercial 
motor vehicle operator who is convicted 
of the transportation, possession, or 
unlawful use of a Schedule I controlled 
substance (in contrast to being under the 
influence or distributing such 
substances) be disqualified from 
operation of such vehicle? Should the 
offense also cover Schedule II through V 
controlled substances? What should be 
the period of disqualification for such 
offenses? Should the period be more 
severe for offenses involving hazardous 
materials laden vehicles?

This question was directly addressed 
by only a few {10.1 percent) 
respondents. Of these, most thought that 
Schedule I controlled substances felony 
offenders should be disqualified. The 
question about whether or not Schedule 
II-V controlled substances should also 
be included, most believed that they 
should be included as a disqualifying 
offense. Only about half of die 
respondents direcdy answered the 
question about the length of the 
disqualification period. Suggestions 
ranged from 1-year to lifetime 
disqualification, with most advocating a 
lifetime penalty. The question regarding 
offenses involving vehicles transporting 
hazardous materials was addressed by 
most of the group, with no clear 
consensus.

The exact position of some 
respondents on these issues was often 
difficult to assess, as some answered by 
repeating the question in total, and then

simply responding with a “yes" or a 
“no“ to cover all four of die questions. 
Other respondents addressed all, or 
nearly all, four of the questions, but, 
stated both that any driver convicted of 
the transportation, possession, or 
unlawful use of a Schedule I controlled 
substance (in contrast to being under the 
influence or distributing such 
substances) should be disqualified for 
life, and that a lifetime penalty was too 
severe and that FHWA should reduce 
the penalty via required rehabilitation. It 
is unclear whether these respondents 
suggested rehabilitation for drug users 
or were also recommending it for dreg 
dealers and/or distributors.

Q uestion 7(f). Should the 1-year or 3- 
year disqualification requirements be 
reduced for successful completion of a 
rehabilitation program? If b o , what sort 
of rehabilitation or evidence should be 
provided?

The majority of the respondents who 
directly addressed this issue opposed 
any reduction in the lifetime penalty and 
the others favored some form of 
reduction based upon rehabilitation. Of 
the States that commented, 10 were in 
favor and 4 were opposed to a reduction 
of the penalty. A national trucking 
organization reflected the comments of 
many other respondents when it stated:

It is clearly the intent of Congress to 
provide these disqualifications as a deterrent 
to committing the associated violations and 
to protect flie public. (We support] these 
provisions and feel that disqualified drivers 
who seek rehabilitation need the 
disqualification period to prove that they can 
safely return to commercial driving.

An organization representing owner- 
operator drivers felt that there should be 
provision made for “probationary 
release” from the sanctions after having 
completed a rehabiliation program.

Q uestion  7(g). Consistent with our 
questions regarding requirements for 
vehicles carrying hazardous materials, 
how can the minimum 3-year 
disqualification be applied to vehicles 
transporting hazardous materials that 
are not placarded?

There was nearly unanimous 
agreement that trying to enforce the 
program would be extremely difficult, if 
not impossible, unless it involved only 
placarded vehicles. Most believed that 
the rule should apply only to placarded 
vehicles, while some suggested 
expanded the placarding rules to cover 
all vehicles carrying any amount of 
hazardous materials. A few also had 
other suggestions such as, “checking 
waybills dining roadside checks of 
commercial motor vehicles,” “shewing 
hazardous materials on all traffic 
summons issued to commercial vehicles 
drivers,” etc.

Question 7(h). Should there be a 
mechanism to lift lifetime or 10-year 
suspensions for disqualifications 
violations listed under § 383.37 (cite 
should have read § 383.51)?

About two-thirds of the respondents 
to this question favored some form of 
reduction, while one-third were against 
any reduction of the penalties. Among 
the 12 State respondents directly 
addressing this question, 8 favored some 
type of reduction, and 4 opposed it. One 
State’s driver licensing agency stated;

No, the basis for the Act was to remove 
problem drivers from the road. Any 
modifying of the disqualifications would 
deter from the goal of the Act.

A national organization representing 
motor carriers of passengers also voiced 
opposition by stating:

Does not believe that FHWA should 
attempt at this time to establish regulations 
for reducing lifetime disqualifications. The 
statue already provides that drivers get a 
second chance after committing one of these 
very serious violations and we do not see any 
basis for an administrative determination 
that further chances shosld be given.

Respondents who favored some form 
of penalty reduction generally suggested 
that the FHWA consider rehabilitation 
programs to enable lifetime sanctions to 
be reduced, but not to reduce the 
penalty to less than 10 years. Those 
same respondents favoring a reduction 
of the lifetime penalty also expressed 
concerns about how it would be 
accomplished. For example, a State 
commented:

Yes, but only after a minimum of 10 years 
has expired on a lifetime revocation or 2 
years on a 10-year revocation and then only 
after having been processed through a State 
administration hearing (by Department) for 
possible reinstatement on a restricted basis.

Q uestion 7(i). If a State expunges 
convictions as part of a rehabilitation 
program, for example, after successfully 
completing an alcohol rehabilitation 
program, should FHWA lift a long term 
suspension because there is no longer a 
“conviction?”

One-third of the respondents to this 
question favored lifting a long term 
suspension, and two-thirds were 
opposed. There were 14 States which 
directly addressed this issue, of which 4 
favored lifting the sanctions and 10 were 
opposed. One State voiced its 
opposition by stating:

It is frequent practice for a court to order 
the expungement of a conviction for an 
individual who has completed a 
rehabilitation program. Regardless of the 
expungement, the individual was convicted 
in a court of law and therefore the FHWA 
should not lift a long term suspension
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because of the expungement and the record 
should stand.

The National Transportation Safety 
Board reflected the position of other 
dissenters by stating:

No. The disqualification is triggered by the 
conviction. It is the Safety’s Board’s 
understanding that there is nothing in the Act 
which allows the elimination of this 
requirement.

The only respondents who favored the 
lifting of sanctions were 5 driver 
organizations, 1 driver leasing company 
and 4 States. One State expressed its 
desire to lift sanctions as follows:

The rehabilitation program should be a 
condition of the dismissal. The conviction 
should not become a part of the driver’s 
record unless he fails to complete an 
approved rehabilitation program.

Proposed Rulemaking Action
The FHWA agrees with the 

respondents that it is not appropriate to 
eliminate accidents which involve only 
property damage rather than personal 
injury or death from the definition of 
disqualifying offenses. Thus, the FHWA 
has not proposed to amend the list of 
disqualifying offenses to exclude 
property damage only accidents. Also, 
there is no precise way to differentiate 
so called “minor” from “serious” 
incidents of leaving the scene of an 
accident. Any driver who intentionally 
leaves the scene of any accident, 
regardless of the outcome of that 
particular event, should be punished for 
his/her failure to comply the with law. 
Conversely, the FHWA recognizes that 
under certain (usually rare) 
circumstances, it may be possible for the 
driver of a large commercial motor 
vehicle to be involved in a minor 
accident of which he/she may be 
genuinely unaware, and that under such 
circumstances a driver should not be 
penalized. Therefore, the FHWA 
proposes to amend § 383.51(b)(2)(iii) 
D isqualifying O ffenses, to include 
"knowlingly and willfully leaving the 
scene of an accident while operating a 
commericial motor vehicle.” To remain 
consistent with this proposed change,
§ 391.15(c)(2)(iv) would similarly be 
changed.

With respect to the issue of redlining 
the lifetime disqualifications, the FHWA 
proposes to amend § 383.51(b)(3), by 
allowing States the option of providing 
an opportunity for sanctioned drivers to 
apply for a reduction of their lifetim e 
penalties only  after they serve a 
minimum disqualification period of ten 
years, and only after they successfully 
complete a requisite rehabilitation 
program, as determined by their State’s 
driver licensing agency. Second, the

FHWA suggests that the States form a 
committee to develop appropriate CMV 
driver rehabilitation programs and 
standards along with standardized 
procedures for monitoring the 
performance of reinstated drivers. Once 
these programs are operational, those 
CDL drivers who enroll in and 
successfully complete a rehabilitation 
program that meets standardized 
procedures could qualify for a reduction 
in their lifetime sanctions after they 
serve a minimum disqualification period 
of 10 years. Third, to remain consistent 
with the intent of the Act, the lifetime 
disqualification would not be expunged 
from the driver’s record for any reason 
even after successful rehabilitation and 
reinstatement Accordingly, the FHWA 
proposes that any commercial driver’s 
convictions of disqualifying offenses, as 
set forth in § 383.51, would be 
permanently retained in the driver’s 
CDL record, regardless of whether the 
State expunges its driver records. This 
proposal would require that a CMV 
driver who completes a rehabilitation 
program after being disqualified for life 
continues to be subject to the penalities 
included in this Act.

Therefore, any such reinstated driver 
who may be convicted of another 
disqualifying offense, would be 
permanently disqualified for life.

Congress specifically distinguished 
between the duration of disqualification 
for CMV drivers which use their 
vehicles in the commission of a 
controlled substance felony and for 
CMV drivers which are convicted of 
other types of offenses in section 
12008(b) of the Act. Accordingly, the 
FHWA has not proposed to allow CMV 
drivers to use their vehicles in 
commission of controlled substance 
felonies to get a reduction of a lifetime 
disqualification.

With regard to disqualification for 
convictions for the transportation, 
possession, or use of controlled 
substances, section 12008(a) of the 
Commercial Motor Vehicle Safety Act of 
1986 requires a one year disqualification 
for a person "who uses a commercial 
motor vehicle in the commission of a 
felony (other than a felony described in 
subsection (b)).” A second conviction 
for an offense of this type requires a 
lifetime disqualification. Felony drug 
convictions for transportation, 
possession, or use of controlled 
substances would be covered by this 
provision, which was codified in the 
June 1,1987, final rule.

D iscussion o f O ther Issues

Item 1. Proposed clarification of how 
to apply sanctions when more than one

disqualifying offense occurs 
simultaneously:

Several commenters have asked how 
sanctions should be applied when two 
(or more) disqualifying offenses occur 
simultaneously, or as part of a single 
incident, such as leaving the scene of an 
accident during the commission of a 
felony with a commercial motor vehicle. 
Although the FHWA did not raise any 
specific questions on this issue in the 
final rule published on June 1,1987, the 
issue is addressed with respect to 
disqualification for life by the Model 
CDL Law Subcommittee of the 
American Association of Motor Vehicles 
Administrators (AAMVA) in their most 
recent (sixth) draft of the “Model 
Uniform Commercial Driver License 
Act” (section 12). The approach taken in 
the model law is to disqualify for life a 
person who is convicted of two or more 
violations of the nature which result in a 
lifetime disqualification only where the 
convictions arise from two or more 
separate incidents. The FHWA believes 
that this approach is consistent with the 
intent of Congress because the Act 
mandates a series of increasingly 
stringent periods of disqualification for 
second and subsequent offenses. The 
FHWA believes that these increasingly 
stringent periods of disqualifications 
were intended to address subsequent, 
separate offenses rather than multiple 
offenses arising out of a single incident. 
Thus, the FHWA proposes to clarify that 
the driver be disqualified for life if he or 
she is convicted for offenses which arise 
from two or more separate incidents. 
This clarification is included in 
§ 383.51(b)(3)(iv). Similar language is 
included in § 383.51(c)(2) (i) and (ii) 
dealing with serious traffic violations.

Item 2. Proposal to amend § 383.1 
(b)(2) and (b)(5) to clarify reporting 
requirements:

As currently written, § 383.1(b) 
specifies the requirement to report 
“certain violations and suspensions” 
and penalties for various "violations.” It 
fails to identify the specific types of 
“violations” being addressed and that 
the requirement is limited to the 
reporting of convictions of certain 
criminal offenses, serious traffic 
violations (with the exception of parking 
violations, vehicle weight and 
equipment defects), and any 
suspensions, revocations, or 
cancellations of certain driving 
privileges. The FHWA proposes, 
therefore, to amend | 383.1(b)(2) to 
clarify that a driver is required to notify 
both his/her employer and his/her State 
of domicile of a ll convictions of certain 
criminal offenses, serious traffic 
violations, and any suspensions,
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revocations, or cancellations of certain 
driving privileges. The FHWA also 
proposes to amend § 383.1(b)(5) to 
clarify that the penalties pertain to 
convictions of certain criminal offenses, 
serious traffic violations, and any 
suspensions, revocations, or 
cancellations of certain driving 
privileges. Additionally, FHWA 
proposes to amend § 383.31 (a) and (b) 
to clarify that such notification must be 
given within 30 days after the person is 
convicted.

Item 3. Proposal to clarify the 
requirements for casual, intermittent or 
occasional type driver employees under 
Part 383:

Due to the fact that a casual, 
intermittent or occasional type of driver 
has no “regular employer” per se, the 
present regulations are unclear as to 
whom such casual, intermittent or 
occasional drivers should report their 
convictions of disqualifying offenses, as 
set forth in § 383.51. Therefore, the 
FHWA proposes to amend § 383.5 
definition of “E m ployee”  to include all 
casual, intermittent or occasional type 
drivers. It is also proposed to amend 
§ § 383.1(b) and 383.31(b) to clarify that 
drivers must notify their current 
employer and State of licensure of any 
such convictions. If the driver is not 
currently employed, he/she must still 
notify the State of licensure.

Item 4. Proposal to impose penalties 
for falsification of required information 
under Part 383:

All States currently have laws which 
deal with falsification of information on 
license documents. These laws, 
however, are not consistent. As part of 
the minimum standards for licensing 
and testing CMV operators, the FHWA 
included a requirement that States must 
impose a penalty on a CDL applicant 
who is discovered by the State to have 
falsified information required for the 
CDL. The FHWA believes that a 
minimum level for such penalties needs 
to be established to ensure similar 
treatment of CMV operators across the 
country. Such penalties would also help 
deter an applicant from attempting to 
get a second license or a new CDL 
during the time he/she is disqualified. 
Therefore, the FHWA is proposing to 
amend § 383.53 to provide minimum 
penalties of at least a 60-day license 
suspension, revocation or cancellation 
for States to apply to those persons who 
knowingly falsify or evade submitting 
required information when applying for 
an initial CDL, a CDL renewal or a CDL 
from a new State of domicile.

Item 5. Proposal to clarify when the 
period of disqualification should begin: 

Several questions have been raised to 
the FHWA about whether the period of

time for which a driver may be 
disqualified is to begin on die date of the 
violation or the date of conviction. 
Because the Act requires that drivers be 
disqualified when they are “found to 
have committed” certain offenses, tire 
FHWA believes that the disqualification 
period should begin at the time when the 
driver is convicted of the disqualifying 
offense. Thus, the FHWA proposes to 
amend both § 383.51 (b)(1) and (c)(1) to 
clarify, in the general rule statement, 
that the driver would be disqualified at 
the time he/she is convicted.
Regulatory Impact 

This notice is based on comments 
made on the procedures promulgated 
June 1 ,1987, to implement the statutory 
provisions of the Commercial Motor 
Vehicle Safety Act of 1986. At that time, 
the FHWA determined that these 
actions did not constitute a major rule 
under Executive Order 12291. The 
amendments to the final rule that would 
result from this notice are not expected 
to result in an annual effect on the 
economy of $100 million or more, or lead 
to a major increase in costs or prices, or 
have significant adverse effects on the 
United States economy. Because of the 
public interest in the issue of 
commercial motor vehicle safety and the 
expected benefits of improved 
transportation safety, however, this 
notice is considered significant under 
the regulatory policies and procedures 
of the DOT. For this reason and 
pursuant to Executive Order 12498, this 
rulemaking action has been included on 
the Regulatory Program for significant 
rulemaking actions.

The economic impacts of this 
rulemaking that will occur are primarily 
mandated by the statutory provisions 
themselves. For this reason, a full 
regulatory evaluation is not required. 
However, since an analysis of impacts, 
including economic factors, is 
necessarily involved in the preparation 
of related motor vehicle safety 
regulations, a regulatory evaluation Was 
prepared for the rulemaking actions 
needed to implement the Act. This 
evaluation addresses the provisions 
contained in this notice, has been placed 
in the public docket and is available for 
inspection in the Headquarters office of 
the FHWA, 400 Seventh Street, SW., 
Washington, DC 20590.

A significant part of the motor carrier 
industry and other employers covered 
by the Act are made up of small firms, 
from one-person, one-truck operations of 
some owner-operators, to the thousands 
of small fleet operators throughout the 
country. For this reason, the benefit and 
cost considerations described in the 
regulatory evaluation/regulatory 
flexibility analysis as applicable to

employers and the motor carrier 
industry in general, are equally 
applicable to the small entity component 
of the industry. Small entities have been 
represented at public meetings held to 
discuss the Act and small entities have 
had the opportunity to submit comments 
to the public docket established in 
conjunction with FHWA’s August 1,
1986, ANPRM as well as the several 
other rulemaking notices required by the 
Act. The FHWA is fully committed to 
doing aU that it can to ensure that no 
undue burdens are placed on small 
entities as a result of this notice. 
Federalism Impact

The FHWA has reviewed the 
proposed changes to the Commercial 
Driver Licensing Standards in light of 
the proposes of the Act and the 
President’s Executive Order on 
Federalism (Executive Order 12612, 
October 26,1987). In enacting the 
Commercial Motor Vehicle Safety Act of 
1986, the Congress found that it is  in the 
public interest to enhance commercial 
motor vehicle safety. Congress 
identified commercial motor vehicle 
safety as a matter of national 
importance and included requirements 
for a single license and driver 
disqualifications as part of the mandates 
in the Act.

In his Executive Order on Federalism, 
the President ordered Executive 
Departments and agencies to be guided 
by certain fundamental federalism 
principles in formulating and 
implementing policies that have 
federalism implications. These policies 
have been taken fully into account in the 
development of the proposal. This 
proposal would limit the policy making 
discretion of the States only in narrow 
ways, and does so only to achieve the 
national purposes of the act. For 
example, States would continue to have 
sole discretion as to whether or not to 
license any CMW operator and what 
specific procedures, tests, fees or 
penalty applications are applicable.
Thus, it is certified that the policies 
contained in this document have been 
assessed in light of the principles, 
criteria, and requirements of the 
Federalism Executive Order, and accord 
fully with the letter and spirit of the 
President’s Federalism initiative.

A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 
this action with the Unified agenda.
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For the foregoing reasons and under 
the criteria of the Regulatory Flexibility 
Act, the FHWA hereby certifies that, if 
promulgated, this action will not have a 
significant economic impact on a 
substantial number of small entities.

Paperwork Reduction Act

The collection of information required 
by the final rule published on June 1, 
1987, to implement the single license and 
certain reporting and notification 
requirements has been approved by the 
Office of Management and Budget (OMB 
No. 2125-0542). No additional burdens 
are expected to result from this 
rulemaking.

List of Subjects in 49 CFR Parts 383

Commercial driver’s license standards 
requirements and penalties, Highways 
and roads, Motor carriers’ Motor vehicle 
safety, Reporting and recordkeeping 
requirements.
(Catalog of Federal Domestic Assistance 
Program Number 20.217, motor carrier safety.)

Issued on: January 24,1989.
Robert E. Farris,
Federal Highway Administrator.

In consideration of the foregoing, the 
FHWA hereby proposes to amend Title 
49, Code of Federal Regulations, Subtitle 
B, Chapter III, as set forth below:

PART 383—COMMERCIAL DRIVER’S 
LICENSE STANDARDS; 
REQUIREMENTS AND PENALTIES

1. The authority citation for 49 CFR 
Part 383 continues to read as follows:

Authority: Title XII of Pub. L. 99-570,100 
Stat. 3207-170; 49 U.S.C. 3102; 49 U.S.C. App. 
2505; 49 CFR 1.48

2. Sections 383.1(b) (2) and (5) are 
revised as follows:

§ 383.1 Purpose and scope. 
* * * * *

(b) * * *
(2) Requires a driver to notify the 

driver’s current employer and the 
driver’s State of domicile of certain 
convictions;
* * * * *

(5) Establishes periods of 
disqualification and penalties for those 
persons convicted of certain criminal 
offenses and serious traffic violations, or 
subject to any suspensions, revocations, 
or cancellations of certain driving 
privileges;
★  * * * *

3. Section 383.5 is amended by adding 
one definition entitled “UVCMTO” and 
revising five definitions, and placing 
them in alphabetical order as follows:

§ 383.5 Definitions.
*  *  *  *  *

"C ontrolledsubstance" has the 
meaning such term has under section 
102(6), of the Controlled substances Act 
(21 U.S.C. 802(6)) and includes all 
substances listed on Schedules I through 
V of 21 CFR Part 1308, as they may be 
revised from time to time. Schedule I 
substances are identified in Appendix D 
of this subchapter and Schedules II 
through V are identified in Appendix E 
of this subchapter.
* * * * *

"Driver's licen se"  means a license 
issued by a State or other jurisdiction, to 
an individual which authorizes the 
individual to operate a motor vehicle on 
the highways.
* * * * *

"E m ployee"means any operator of a 
commercial motor vehicle, including full 
time, regularly employed drivers; casual, 
intermittent or occasional drivers; 
leased drivers and independent, owner- 
operator contractors (while in the course 
of operating a commercial motor 
vehicle) who are either directly 
employed by or under lease to an 
employer.
* * * * *

"Serious traffic violation "  means 
convictions, when operating a 
commercial motor vehicle, of:

(a) Excessive speeding, involving any 
single charge for any speed of 15 miles 
per hour or more, above the posted 
speed limit.

(b) Reckless driving, as defined by 
State or local law or regulation, 
including charges for the offenses of 
driving a commercial motor vehicle in 
willful or wanton disregard for the 
safety of persons or property 
(UVCMTO, § 11-901), improper or 
erratic traffic lane changes (UVCMTO,
§ 11-304 and 306) or following the 
vehicle ahead too closely (UVCMTO,
§ 11-310); or

(c) A violation of State or local law 
relating to motor vehicle traffic control 
(other than a parking violation) and 
arising in connection with a fatal 
accident. (Serious traffic violations 
exclude vehicle weight and defect 
violations.)
* * * * *

"U V CM TO " means the Uniform 
Vehicle Code and Model Traffic 
Ordinance, 1987 Edition published by 
the National Committee On Uniform 
Traffic laws and Ordinances, as it may 
be amended from time to time.

4. Section 383.31 is amended by 
revising paragraphs (a), (b) and (c)(4) as 
follows:

§ 383.31 Notification of convictions for 
driver violations.

(a) Each person who operates a 
commercial motor vehicle, who has a 
commercial driver’s license issued by a 
State or jurisdiction, and who is 
convicted of a State or local law relating 
to motor vehicle traffic control (other 
than a parking violation) in a State or 
jurisdiction, other than the one which 
issued his/her license, shall notify an 
official designated by the State or 
jurisdiction which issued such license, 
of such conviction. The notification must 
be made within 30 days after the date 
that the person has been convicted.

(b) Each person who operates a 
commercial motor vehicle, who has a 
commercial driver’s license issued by a 
State or jurisdiction, and who is 
convicted of a State or local law relating 
to motor vehicle traffic control (other 
than a parking violation), shall notify 
his/her current employer of such 
conviction. The notification must be 
made within 30 days after the date that 
the person has been convicted. If the 
driver is not currently employed, he/she 
must notify the State or jurisdiction 
which issued the license according to
§ 383.31(a).

(c) * * *
(4) The specific criminal offenses and 

serious traffic violations for which the 
person was convicted and any 
suspension, revocation, or cancellation 
of certain driving privileges which 
resulted from such conviction(s);
* * * * *

5. Section 383.51 is amended by 
revising paragraph (b) and (c) to read as 
follows:

§ 383.51 Disqualification of drivers.
* * * * *

(b) D isqualification fo r driving w hile 
under the influence, leaving the scene o f 
an accident, or com m ission o f a 
fe lo n y —(1) G eneral rule. A driver who 
is convicted of a disqualifying offense 
specified in paragraph (b)(2) of this 
section, is disqualified at the time of 
such conviction for the time specified in 
paragraph (b)(3) of this section, if the 
offense was committed while operating 
a commercial motor vehicle.

(2) D isqualifying offenses. The 
following offenses are disqualifying 
offenses:

(i) Driving a commercial motor vehicle 
while under the influence of alcohol. 
This shall include:

(A) Driving a commercial motor 
vehicle while the person’s alcohol 
concentration is 0.04 percent or more; or

(B) Driving under the influence of 
alcohol, as prescribed by State law; or
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(C) Refusal to undergo such testing as 
its required by any State or jurisdiction 
in the enforcement of § 383.51(b)(2)(i)
(A) or (B), or § 392.5(a)(2);

(ii) Driving a commercial motor 
vehicle while under the influence of a 
controlled substance;

(iii) Knowingly and willfully leaving 
the scene of an accident involving a 
commercial motor vehicle;

(iv) A felony involving die use of a 
commercial motor vehicle, other than a 
felony described in paragraph (b)(2)(v) 
of this section; or

(v) The use of a commercial motor 
vehicle in the commission of a felony 
involving manufacturing, distributing, or 
dispensing a controlled substance.

(3) Duration o f disqualification fo r  
driving w hile under the influence, 
leaving the scen e o f  an accident, or 
com m ission o f a felony, (i) First 
offenders. A driver is disqualified for 1 
year after the date the driver is found to 
have committed an offense described in 
paragraphs (b)(2)(i) through (b)(2)(iv) of 
this section, provided the vehicle was 
not transporting hazardous materials 
required to be placarded under the 
Hazardous Materials Transportation 
Act (49 U.S.C. App. 1801-1813).

(ii) First offenders transporting 
hazardous materials. A driver is 
disqualified for 3 years after the date the 
driver is found to have committed an 
offense described in paragraphs (b)(2)(i) 
through (b)(2)(iv) of this section, if the 
vehicle was transporting hazardous 
materials required to be placarded 
under the Hazardous Materials 
Transportation Act (49 U.S.C. App. 
1801-1813).

(iii) First offenders of controlled 
substance felonies. A driver is 
disqualified for life after the driver is 
found to have committed an offense 
described in paragraph (b)(2)(v) of this 
section.

(iv) Subsequent offenders. A driver is 
disqualified for life after the date the 
driver is found to have committed an 
offense described in paragraphs (b)(2)(i) 
through (b)(2)(iv) of this section, if the 
driver had been found to have 
committed once before in a separate 
incident any offense described in 
paragraphs (b)(2)(i) through (b)(2)(iv) of 
this section.

(v) Any driver disqualified for life 
under § 383.51(b)(3)(iv) of this 
paragraph, who has both voluntarily 
enrolled in and successfully completed, 
an appropriate rehabilitation program 
which meets the standards of his/her 
State’s driver licensing agency, may 
apply to the licensing agency for 
reinstatement of his/her commercial 
driver’s license. Such applicants shall 
not be eligible for reinstatement from 
the State unless and until such time as 
he/she has first served a minimum 
disqualification period of 10 years and 
has fully met his/her State’s standards 
for reinstatement of commercial motor 
vehicle driving privileges. Should a 
reinstated driver be subsequently 
convicted of another disqualifying 
offense, as specified in paragraphs 
(b)(2)(i) through (b)(2)(iv) of this section, 
he/she shall be permanently 
disqualified for life, and shall be 
ineligible to again apply for a reduction 
of the lifetime disqualification.

(c) D isqualification fo r  serious traffic 
violations—(1) G eneral rule. A driver 
who is convicted of a serious traffic 
violation is disqualified at the time of 
such conviction for the applicable period 
of time specified in paragraph (c)(2) of 
this section.

(2) Duration o f  disqualification fo r  
serious traffic violations— (i) Second  
violation. A driver is disqualified for 60 
days if, during any 3-year period, the 
driver commits two serious traffic

violations in separate incidents for 
which he/she is subsequently convicted.

(ii) Third violation, A driver is 
disqualified for 120 days if, during any 3- 
year period, the driver commits three 
serious traffic violations in separate 
incidents for which he/she is 
subsequently convicted.
* * * * *

6. Section 383.53 is amended to add 
penalties for falsification of information 
and is revised to read as follows:

§ 383.53 Penalties.
(a) General. Any person who violates 

the rules set forth in Subparts B and C of 
this part may be subject to civil or 
criminal penalties as provided for in 49 
U.S.C. 521(b), as amended by section 
12012 of Pub. L. 99-570.

(b) D isqualification fo r fa lsification  o f  
inform ation. Any person who knowingly 
falsifies information or certifications 
required to be provided to a State in 
Subpart E is subject to the penalties 
associated with such falsification in that 
State. At a minimum, such penalty will 
be the suspension, revocation, or 
cancellation of his/her CDL or a 
disqualification from operating a 
commercial motor vehicle for a period of 
at least 60 consecutive days.

PART 391— QUALIFICATIONS OF 
DRIVERS

7. Section 391.15(c)(2)(iv) is revised as 
follows:

§ 391.15 Disqualification of drivers. 
* * * * *

(c) * * *
(2) * * *
(iv) Knowingly and willfully leaving 

the scene of an accident while operating 
a commercial motor vehicle; or 
* * * * *

[FR Doc. 89-2136 Filed 1-30-89; 8:45 am]
BILUNG CODE 4910-22-M
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DEPARTMENT OF DEFENSE

GENERAL SERVICES 
ADMINISTRATION
NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Parts 1, 4, 6,14,15, 16,17,19, 
22, 25, 28, 32, 37, 48, and 52

[Federal Acquisition Circular 84-42]

Federal Acquisition Regulation (FAR); 
Miscellaneous Amendments
a g e n c ie s : Department of Defense 
(DoD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 
a c t io n : Interim rule with request for 
comments and final rules.

s u m m a r y : Federal Acquisition Circular 
(FAC) 84-42 amends the Federal 
Acquisition Regulation (FAR) with 
respect to the following: Small Business 
Competitiveness Demonstration 
Program; Publicizing Proposed 
Regulations; Clarification of Records 
Retention Requirements; Sealed Bid 
Documentation; Documentation of Firm- 
Fixed Price Contracts; Five-Year Option 
Limitation; Approval and Option 
Clauses; Small Business Size Standards; 
Walsh-Healey Eligibility; Nonpersonal 
Healthcare Services; Value Engineering 
and OMB Circular A-131; and Diversion 
of Shipment under F.o.b. Destination 
Contracts.
DATES: E ffective date: March 2,1989, 
except for Subpart 19.10 which is 
effective January 31,1989.

Comment date: Comments on the 
interim rule, Subpart 19.10, should be 
submitted to the FAR Secretariat, at the 
address below, on or before April 3,
1989 to be considered in the formulation 
of a final rule. Please site FAC 84-42 in 
all correspondence on this subject. 
a d d r e s s : Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F Streets NW, 
Room 4041, Washington, DC 20405.
FOR FURTHER INFORMATION CONTACT. 
Margaret A. Willis, FAR Secretariat, 
Room 4041, GS Building, Washington, 
DC 20405, (202) 523-4755. Please cite 
FAC 84-42 in all correspondence on this 
subject.
SUPPLEMENTARY INFORMATION:

A. Determination To Issue an Interim 
Rule

F A C  84-42, Item  I. A determination 
has been made under authority of the 
Secretary of Defense (DoD), the 
Administrator of General Services 
(GSA), and the Administrator of the

National Aeronautics and Space 
Administration (NASA) to issue the 
regulations in Item I of FAC 84-42 as an 
interim rule. This action is necessary 
because—

The Office of Management and Budget 
(OMB), Office of Federal Procurement 
Policy (OFPP), published in the Federal 
Register on December 29,1988, (53 FR 
52889) an interim policy directive with 
comments due February 15,1989, 
implementing the requirements of Pub.
L  100-656, Title VII of the “Business 
Opportunity Development Reform Act of 
1988."

DoD, GSA, and NASA have 
determined that compelling reasons 
exist to promulgate an interim rule 
without prior opportunity for public 
comment. However, pursuant to Pub. L. 
98-577 and FAR 1.501, public comments 
received in response to this interim rule 
will be considered in formulating a final 
rule.
B. Public Comments

F A C  84-42, Item  II. On January 15, 
1985, an interim rule was published in 
the Federal Register (50 FR 2268). The 
comments that were received were 
considered by the Councils in the 
development of this final rule.

F A C  84-42, Item  XL On January 27, 
1968, a proposed rule was published in 
the Federal Register (53 FR 2464). The 
comments that were received were 
considered by the Councils in the 
development of this final rule.

F A C 84-42, Item  XII. On September 2, 
1988, a proposed rule was published in 
the Federal Register (51 FR 31196). The 
comments that were received were 
considered by the Councils in the 
development of this final rule.
C. Paperwork Reduction Act

F A C  84-42, Item I. The applicability of 
the Paperwork Reduction Act (Pub. L. 
96-511) is addressed by OFPP in their 
notice of interim policy directive 
published in the Federal Register on 
December 29,1988 (53 FR 52889).

F A C  84-42, Item s II through XIII. The 
Paperwork Reduction Act (Pub, L. 96- 
511) does not apply because these final 
rules do not impose any reporting or 
recordkeeping requirements or 
collection of information from offerors, 
contractors, or members of the public 
which require the approval of OMB 
under 44 U.S.C. 3501, et seq.
D. Regulatory Flexibility Act

F A C  84-42, Item  I. The applicability of 
the Regulatory Flexibility Act (Pub L. 
96-354) is addressed by OFPP in their 
notice of interim policy directive 
published in the Federal Register on 
December 29,1988 (53 FR 52889).

F A C  84-42, Item II. A Final Regulatory 
Flexibility Analysis has been prepared 
and will be submitted to the Chief 
Counsel for Advocacy of the Small 
Business Administration.

F A C  84-42, Item s III, IV, V, VI, VII, 
VIII, X, XII, and XIII. DoD, GSA, and 
NASA certify that the Regulatory 
Flexibility Act (Pub. L. 96-354) does not 
apply because each revision is not a 
“significant revision” as defined in FAR 
1.501-1; i.e., it does not alter the 
substantive meaning of any coverage in 
the FAR having a significant cost or 
administrative impact on contractors or 
offerors, or a significant effect beyond 
the internal operating procedures of the 
issuing agencies. Accordingly, and 
consistent with section 1212 of Pub. L. 
98-525 and section 302 of Pub. L. 98-577 
pertaining to publication of proposed 
regulations (as implemented in FAR 
Subpart 1.5, Agency and Public 
Participation), solicitation of agency and 
public views on the revisions is not 
required. Since such solicitation is not 
required, the Regulatory Flexibility Act 
does not apply.

F A C  84-42, Item  IX. DoD, GSA, and 
NASA certify that this final rule will not 
have a significant economic impact upon 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 601, et 
seq., because the changes only 
implement in the FAR the final rules 
issued by the Department of Labor at 41 
CFR 50-201.101(b) on March 10,1988.

F A C  84-42, Item  XI. DoD, GSA, NASA 
certify that this rule will not have a 
significant economic impact upon a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 601, et 
seq. The majority of nonpersonal 
services contracts currently awarded 
contain provisions requiring health care 
providers to maintain liability insurance 
and indemnify the Government for 
liability producing acts by the contractor 
arising during contract performance. In 
addition, most states have adopted 
statutory provisions with respect to 
liability insurance coverage by 
practitioners within their jurisdictions. 
The rule is not expected to affect 
insurance rates which are based upon 
the medical specialty involved and 
locale of practice, as opposed to the 
class of beneficiary affected.

List of Subjects in 48 CFR Parts 1, 4, 6, 
14 ,15,16,17,19, 22, 25,28, 32, 37, 48, and 
52

Government procurement.
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Dated: January 26,1989.
Harry S. Rosinski
A cting D irector, O ffic e  o f  F e d e r a l A cq u isition  
an d  R eg u la to ry  P o licy .

Unless otherwise specified, all 
Federal Acquisition Regulation (FAR) 
and other directive material contained 
in FAC 84-42 is effective March 2,1989 
except for Subpart 19.10 which is 
effective January 31,1989.
Eleanor Spector,
D eputy A ssistan t S ec r eta ry  fo r  P rocu rem en t, 
DOD.

January 24,1989.

Richard G. Austin,
A cting A dm in istrator, G en era l S erv ic es  
A dm in istration .

S.J. Evans,
A ssistan t A d m in istra tor fo r  P rocu rem en t, 
NASA.

Federal Acquisition Circular (FAC) 
84-42 amends the Federal Acquisition 
Regulation (FAR) as specified below:

Item I—Small Business Competitiveness 
Demonstration Program

FAR Subpart 19.10 is added to further 
implement the joint Office of Federal 
Procurement Policy (OFPP) and Small 
Business Administration (SBA) policy 
directive implementing Title VII of the 
“Business Opportunity Development 
Reform Act of 1988,” Pub. L  100-656, 
published in the Federal Register on 
December 29,1988 (53 FR 52889).

Title VII of the “Business Opportunity 
Development Reform Act of 1988” seeks 
to test the effectiveness of eliminating 
set-asides in certain industries through 
the establishment of a new program 
entitled the “Small Business 
Competitiveness Program.” The program 
has two primary objectives: (a) To 
demonstrate whether small business 
firms in certain industry groups can 
compete successfully on an unrestricted 
basis for Federal contracts: and (b) to 
demonstrate whether targeted goaling 
and management techniques can expand 
Federal contract opportunities for small 
business in industry categories where 
such opportunities historically have 
been low, despite adequate numbers of 
small business contractors in the 
economy. The following agencies have 
been identified as participants in the 
demonstration program: the 
Departments of Agriculture, Defense 
(except the Defense Mapping Agency), 
Energy, Health and Human Services, 
and Transportation, and the 
Environmental Protection Agency, the 
General Services Administration, the 
National Aeronautics and Space 
Administration, and the Veterans’ 
Administration.

Item II—Publicizing Proposed 
Regulations

This item converts to a final rule the 
interim rule that was published as Item I 
of FAC 84-6 in the Federal Register on 
January 15,1985 (50 FR 2268), 
implementing section 302 of the Small 
Business and Federal Competition 
Enhancement Act of 1984 (Pub. L. 98- 
577).

The final rule differs from the interim 
rule in that it provides additional 
guidance in FAR 1.301 concerning the 
Paperwork Reduction Act and the 
Regulatory Flexibility Act, pursuant to 
recommendations received in response 
to the publication of the interim rule.
Item III—'Clarification of Records 
Rentention Requirements

FAR 4.803(a)(8), 4.803(a)(10), and 
4.805(n) are revised to clarify that the 
nonunique portions of unsuccessful 
offers and quotations need not be 
retained in the official contract file.

Item IV—Sealed Bid Documentation
FAR 6.401 requires contracting 

officers to document their reasons for 
not using the sealed bid method of 
contracting. The Competition in 
Contracting Act (CICA) of 1984 requires 
that sealed bidding be used if certain 
criteria are met. The Councils have 
determined that clarification of the 
existing FAR requirement for additional 
documentation is necessary. In its place, 
the Councils have modified the coverage 
to require only that the contracting 
officer briefly explain, in writing, which 
of the four conditions in FAR 6.401(a) 
was not m et

Item V—Documentation of Firm-Fixed 
Price (FFP) Contracts

FAR 16.103(d) is revised to clarify 
when contract file documentation 
showing why the particular contract 
type was selected is required. For firm- 
fixed price type contracts, 
documentation is only required for 
major systems and research and 
development contracts.

Item VI—Five-Year Option Limitation
FAR 17.204(e) is revised to clarify that 

the 5-year limitation on contracts 
containing options is not based on 
statute. The authority to waive the 
requirements in FAR 17.204(e) shall be 
approved in accordance with agency 
procedures.

Item VII—Approval and Option Clauses
The prescription at FAR 17.208(g) and 

the title of the clause prescribed therein; 
i.e., the clause at 52.217-9, are revised to 
eliminate terminology that restricts use

of the clause to solicitations and 
contracts for services.

The clauses at 52.204-1 and 52-217-6 
through 52.217-9 and related clause 
prefaces are revised to make them “fill- 
in-the-blank” type clauses rather than 
requiring necessary additional 
information to be provided elsewhere in 
the contract (i.e., in the contract 
Schedule, rather than in Section I).
Item VIII—Small Business Size 
Standards

FAR 19.102 is revised to incorporate 
changes made to the size standards 
regulations as published in the Federal 
Register by the Small Business 
Administration. The modified size 
standard in the SIC Code 8731 of Major 
Group 87 pertaining to Miscellaneous 
Services was effective by issuance of a 
final rule on October 27,1988 (53 FR 
43422).

Item IX—Walsh-Healey Eligibility
FAR 22.608-2, 22.608-3, and 22.608-4 

are revised to permit the award of a 
contract under the urgency or 
substantial hardship conditions 
permitted by the Department of Labor 
(DOL) regulations (41 CFR 50- 
2011(b)(iii)(A)) when it is found that an 
otherwise qualified small business 
concern may be ineligible due to the 
provisions of Section 35(a) of the Walsh- 
Healey Act and the case has been 
forwarded to the Small Business 
Administration or DOL for review and 
final disposition. The DOL issued a final 
rule in the Federal Register, March 10, 
1988 (53 FR 7741) on Walsh-Healey 
eligibility procedures, effective May 9, 
1988.

Item X—Restrictions on Federal Public 
Works Projects

FAR Subpart 25.10, Restrictions on 
Federal Public Works Projects, the 
provision at 52.225-12, Restrictions on 
Federal Public Works Projects 
Certifications, and the clause at 52.225- 
13, Restrictions on Federal Public Works 
Projects are deleted.

Pub. L. 100-202 contained restrictions 
concerning the use of Federal funds for 
construction services and products on 
public works. The restrictions, which 
applied only to Japanese contractors, 
were implemented as Item I, FAC 84-36, 
published as an interim rule in the 
Federal Register on April 12,1988 (53 FR 
12128).
Item XI—Nonpersonal Healthcare 
Services

FAR 28.301 is revised, and Subpart 
37.4 and the clause at 52.237-7 are 
added to prescribe uniform procedures



5054 Federal Register /  Vol. 54, No. 19 /  Tuesday, January 31, 1989 /  Rules and Regulations

regarding nonpersonal services 
contracts for health care services.
Among other things, the revisions 
prescribe a contract clause requiring 
that health care providers (i.e., 
physicians, dentists, and other medical 
practitioners) maintain medical liability 
insurance as a contract requirement and 
indemnify the Government against 
liability producing acts or omissions by 
the contractor, its agents, and 
employees occurring during contract 
performance. Additionally, the elause 
clarifies the relationship of the parties, 
by providing the professional services 
rendered by the contractor are rendered 
in its capacity as an independent 
contractor.

Item XII—Value Engineering and OMB 
Circular A-131

FAR 48.001, 48.101, 48.102, 48.103, 
48.104-1, 48.105,48.201, and the clauses 
at 52.248-1 and 52.248-3 are revised to 
(1) include the changes that were in the 
proposed rule; and (2) implement OMB 
Circular A-131, Value Engineering, 
dated January 26,1988, and published by 
the Office of Management and Budget 
(OMB). The Circular, addressed to 
Heads of Executive Departments and 
Establishments, requires the use of 
value engineering, as appropriate, by 
Federal departments and agencies to 
identify and reduce nonessential 
procurement and program costs. The 
OMB Circular was published in the 
Federal Register on February 3,1988 (53 
FR 3140).

Item XIII—Diversion of Shipment Under
F.O.B. Destination Contracts

FAR 52.247-54 is revised to require 
(when carrier rates are not publicly filed 
with any regulatory body) that 
contractors supply documentation 
supporting proposals for adjustment 
submitted under the Changes clause 
when the place of delivery is changed 
by the performance. Permissible 
documentation includes copies of the 
transportation contract, letter 
agreement, or other written 
communication quoting the rates/ 
charges which would have been applied 
had the destination not been charged.

Therefore, 48 CFR Parts 1, 4, 6 ,14 ,15, 
16,17,19, 22, 25, 28, 32, 37, 48, and 52 are 
amended as set forth below:

1. The authority citation for all Parts 
in Chapter 1 of Title 48 is revised to read 
as follows:

A uthority: 40  U.S.C. 486(c): 10  U.S.C. 
Chapter 137; and 42 U.S.C. 2473(c).

PART 1— FEDERAL ACQUISITION 
REGULATIONS SYSTEM

2. Section 1.301 is amended by 
revising the first sentence of paragraph 
(b); by redesignating the existing 
paragraph (c) as (d); and by adding a 
new paragraph (c) to read as follows:

1.301 Policy.
* * * * *

(b) Agency heads shall establish 
procedures to ensure that agency 
acquisition regulations are published for 
comment in the Federal Register in 
conformance with the procedures in 
Subpart 1.5 and as required by section 
22 of the Office of Federal Procurement 
Policy Act, as amended (41 U.S.C. 418b), 
and other applicable statutes, when they 
have a significant effect beyond the 
internal operating procedures of the 
agency or have a significant cost or 
administrative impact on contractors or 
offerors. * * *

(c) When adopting acquisition 
regulations, agencies shall ensure that 
they comply with the Paperwork 
Reduction Act (44 U.S.C. 3501, et seq.) as 
implemented in 5 CFR Part 1320 (see 
1.105) and the Regulatory Flexibility Act 
(5 U.S.C. 601, et seq.). Normally, when a 
law requires publication of a proposed 
regulation, the Regulatory Flexibility Act 
applies and agencies must prepare 
written analyses or certifications as 
provided in the law.
* * * * *

PART 4— ADMINISTRATIVE MATTERS

3. Section 4.803 is amended by 
revising paragraph (a)(8) and by adding 
a third sentence to the introductory text 
of paragraph (a)(10) and by adding 
paragraphs (a)(10)(i), (a)(10)(ii), 
(a)(10)(iii), and (a)(10)(iv) to read as 
follows:

4.803 Contents of contract files.
★  * * * *

(a) * * *
(8) A copy of the solicitation and all 

amendments thereto.
h t * * *

(10) * * * The only portions of the
unsuccessful offer or quotation that 
need be retained are—

(i) Completed solicitation sections A, 
B, and K;

(11) Technical and management 
proposals;

(iii) Cost/price proposals;
(iv) Any other pages of the solicitation 

that the offeror or quoter has altered or 
annotated.
*  *  *  *  *

4. Section 4.805 is amended by 
revising the introductory text of 
paragraph (n) to read as follows:

4.805 Disposal of contract files.
* * * * *

(n) Solicited and unsolicited 
unsuccessful offers and quotations 
above the appropriate small purchase 
limitation in Part 13. 
* * * * *

PART 6— COMPETITION 
REQUIREMENTS

5. Section 6.401 is amended by 
revising the introductory text to read as 
follows:

6.401 Sealed bidding and competitive 
proposals.

Sealed bidding and competitive 
proposals, as described in Parts 14 and 
15, are both acceptable procedures for 
use under Subparts 6.1, 6.2, and when 
appropriate, under Subpart 6.3. 
Contracting officers shall exercise good 
judgment in selecting the method of 
contracting that best meets the needs of 
the Government. If the choice is to use 
competitive proposals rather than 
sealed bidding, the contracting officer 
shall briefly explain, in writing, which of 
the four conditions in paragraph (a) of 
this section has not been met. No 
additional documentation or 
justification is required.
*  *  *  *  *

PART 14— SEALED BIDDING

14.201-6 [Amended]
6. Section 14.201-6 is amended in 

paragraph (b)(3) by removing the words 
“Acknowledgment o f ’.

PART 15— CONTRACTING BY 
NEGOTIATION

15.407 [Amended]
7. Section 15.407 is amended in 

paragraph (c)(4) by removing the words 
“Acknowledgment o f ’.

PART 16— TYPES OF CONTRACTS

8. Section 16.103 is amended by 
revising paragraph (d) to read as 
follows:

16.103 Negotiating contract type.
4r it "k *  ★

(D) Each contract file shall include 
documentation to show why the 
particular contract type was selected. 
Exceptions to this requirement are: (1) 
Small purchases under Part 13, (2) 
contracts on a firm fixed-price basis 
other than those for major systems or 
research and development, and (3)
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awards on the set-aside portion of 
sealed bid partial set-asides for small 
business or labor surplus area concerns.

PART 17— SPECIAL CONTRACTING 
METHODS

9. Section 17.204 is amended by 
revising paragraph (e) to read as 
follows:

17.204 Contracts.
*  *  *  *  *

(e) Unless otherwise approved in 
accordance with agency procedures, the 
total of the basic and option periods 
shall not exceed 5 years in the case of 
services, and the total of the basic and 
option quantities shall not exceed the 
requirement for 5 years in the case of 
supplies. Statutes applicable to various 
classes of contracts may place 
additional restrictions on the length of 
contracts.
★  ★  ★  ★  *

17.208 [Amended]
10. Section 17.208 is amended in 

paragraph (g) by removing the word “— 
Services”.

PART 19— SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS

11. Section 19.102 is amended by 
revising in Major Group 87, SIC Code 
8731, the description and corresponding 
size standard and Footnote 19 to read as 
follows:

19.102 Size standards. 
* * * * *

SIC Description Size

8731 Commercial Physical and Biological 
Research 19.

Aircraft................................................. 1,500
1,000Aircraft Parts, and Auxiliary Equip

ment, Aircraft Engines and En
gines Parts.

Space Vehicles and Guided Mis
siles, their Propulsion Units, their 
Propulsion Unit Parts, and their 
Auxiliary Equipment and Parts.

1,000

Other Commercial Physical and Bio
logical Research.

500

19 SIC-8731: For research and development con
tracts requiring the delivery of a manufactured prod
uct, the appropriate size standard to use is that of 
the manufactunng industry in which the specific 
product is classified.

Research and development, as defined in the SIC 
Manual, means laboratory or other physical research 
and development on a contract or fee basis. Re
search and development for purposes of size deter
minations does not include the following: economic, 
educational, engineering, operations, systems, or 
other nonphysical research or computer program
ming, data processing, commercial and/or medical 
laboratory testing.

For purposes of the Small Business Innovation 
and Research (SBIR) program, SB A has adopted a 
different definition. See Part 121.7 of 13 CFR.

Research and development for guided missiles 
and space vehicles includes evaluation and simula
tion, and other services requinng thorough knowl
edge of complete missiles and spacecraft.

12. Subpart 19.10, consisting of 
sections 19.1001 through 19.1005, is 
added to read as follows:
Subpart 19.10— Small Business 
Competitiveness Demonstration Program
Sec.
19.1001 General.
19.1002 Definition.
19.1003 Purpose.
19.1004 Participating agencies.
19.1005 Applicability.

Subpart 19.10— Small Business 
Competitiveness Demonstration 
Program

19.1001 General.
The Small Business Competitiveness 

Demonstration Program was established 
by Title VII of the “Business 
Opportunity Development Reform Act of 
1988,” Pub. L. 100-656. The program 
consists of two major components: (a) a 
test of unrestricted competition in four 
designated industry groups, and (b) a 
test of enhanced small business 
participation in 10 agency targeted 
industry categories. The program will be 
conducted over a period of 4 years, from 
January 1,1989, through December 31, 
1992. The procedures for implementing 
the test are set forth in the Office of 
Federal Procurement Policy (OFPP) 
policy directive and test plan as 
published in the Federal Register on 
December 29,1988 (53 FR 52889), and in 
any participating agency supplements. 
Pursuant to sec. 714(a) of Pub. L. 100- 
656, the requirements of the FAR that 
are inconsistent with the OFPP policy 
directive and test plan are waived.

19.1002 Definition.
“Emerging small business,” as used in 

this subpart, means a small business 
concern whose size is no greater than 50 
percent of the numerical size standard 
applicable to the standard industrial 
classification code assigned to a 
contracting opportunity.

19.1003 Purpose.
The purpose of the demonstration 

program is to—
(a) Test the ability of small businesses 

to compete successfully in certain 
industry categories without competition 
being restricted by the use of small 
business set-asides. This portion of the 
program is limited to the four designated 
industry groups listed in section 19.1005.

(b) Measure the extent to which 
awards are made to a new category of 
small businesses known as emerging 
small businesses (ESB’s), and to provide

for certain acquisitions to be reserved 
for ESB participation only.

(c) Expand small business 
participation in 10 targeted industry 
categories through continued use of set- 
aside procedures, increased 
management attention, and specifically 
tailored acquisition procedures, as 
implemented through agency 
procedures.

19.1004 Participating agencies.
The following agencies have been 

identified as participants in the 
demonstration program:

The Department of Agriculture.
The Department of Defense, except 

the Defense Mapping Agency.
The Department of Energy.
The Department of Health and Human 

Services.
The Department of Transporatation.
The Environmental Protection 

Agency.
The General Services Administration.
The National Aeronautics and Space 

Administration.
The Veterans Administration.

19.1005 Applicability.
(a) Designated industry groups. The 

following industry groups have been 
designated to demonstrate whether the 
competitive capabilities of small 
business firms in certain industry groups 
will enable them to successfully 
compete on an unrestricted basis for 
Federal contracts:

(1) Construction contracts under 
standard industrial classification (SIC) 
codes that comprise Major Groups 15,
16, and 17 (excluding dredging-Federal 
Procurement Data System (FPDS) 
service codes Y216 and Z216).

(2) Refuse systems and related 
services contracts under SIC code 4212 
or 4953, limited to FPDS service code 
S205.

(3) Architectural and engineering 
services (including surveying and 
mapping) under SIC codes 7389, 8711, 
8712, or 8713 (limited to FPDS service 
codes C ll l  through C219, T002, T004, 
T008, T009, T014, and R404).

(4) Nonnuclear ship repair.
(b) Targeted industry categories. Each 

participating agency shall designate its 
own targeted industry categories.

PART 22— APPLICATION OF LABOR 
LAWS TO GOVERNMENT 
ACQUISITIONS

13. Section 22.608-2 is amended by 
revising paragraph (f)(3) to read as 
follows:

22.608-2 Determination of eligibility.
* * * * *
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(f)* * *
(3) If the contracting officer forwards 

the case to DOL or SBA for review of 
eligibility, the award should normally be 
held in abeyance until the contracting 
officer receives a final determination 
from the DOL or a certificate of 
eligibility from the SBA. However, see
22.608- 4 for circumstances that permit 
award pending final determination. 
* * * * *

14. Section 22.608-3 is amended by 
revising paragraph (b)(2); by adding 
paragraph (b)(3); and by removing 
paragraph (c) to read as follows:

22.608- 3 Protests against eligibility. 
* * * * *

(b) * * *
(2) If the offeror is a small business 

concern, and the contracting officer has 
determined the offeror ineligible, to the 
Administrator of the SBA; or

(3) If the offeror is a small business 
concern, and the contracting officer has 
determined the offeror to be eligible, to 
the DOL, Administrator of the Wage and 
Hour Division, without referring the 
matter to the SBA.

15. Section 22.608-4 is revised to read 
as follows:

22.608- 4 Award pending final 
determination.

(a) (1) If a small business offeror’s 
eligibility case is forwarded to SBA for 
review under 22.608-2 or 22.608-3, the 
contracting officer shall comply with 
Subpart 19.6, Certificates of Competency 
and Determinations of Eligibility. The 
contracting officer may not make award 
until (i) receipt of a Determination of 
Eligibility from SBA or (ii) receipt of 
notification from SBA that the case has 
been forwarded to DOL (but see 
paragraph (b) of this subsection), 
whichever is earlier.

(2) If there is exigency for award at 
the time the case is to be forwarded to 
SBA, the contracting officer may send 
with the case a brief statement of 
urgency and a request for earliest 
processing and determination.

(b) (1) If the contracting officer or the 
SBA has forwarded an offeror’s 
eligibility case for review to the DOL 
under 22.608-2 or 22.608-3, award shall 
be held in abeyance until the contracting 
officer receives a final determination 
from the DOL, except that award may 
be made immediately if the contracting 
officer certifies in writing, and the 
certification is approved as required by 
agency regulation, that—

(i) The items to be acquired are 
urgently required; or

(ii) Delay of delivery or performance 
by failure to make the award promptly

will result in substantial hardship to the 
Government.

(2) When award is made, the 
contracting officer shall document the 
contract file to explain the need for 
making the award before a 
determination of the offeror’s eligibility 
by the DOL and give prompt written 
notice of the decision to award to the 
DOL and, as appropriate, the protester, 
the SBA, and other concerned parties.

PART 25— FOREIGN ACQUISITION

Subpart 25.10— [Removed]

16. Subpart 25.10, consisting of 
sections 25.1000 through 25.1003, is 
removed.

PART 28— BONDS AND INSURANCE

17. Section 28.301 is amended by 
adding paragraph (c) to read as follows:

28.301 Policy.
* * * *

(c) Contractors awarded nonpersonal 
services contracts for health care 
services are required to maintain 
medical liability insurance and 
indemnify the Government for liability 
producing acts or omissions by the 
contractor, its employees and agents 
(see 37.400).

PART 32— CONTRACT FINANCING

32.503-6 [Amended]
18. Section 32.503-6 is amended by 

removing in paragraph (g)(4) Section II 
the figures “$1,080,000” and “120,000” 
and inserting in each place, respectively, 
“$900,000" and “300,000”.

PART 37— SERVICE CONTRACTING

19. Subpart 37.4, consisting of sections
37.400 through 37.403 is added to read as 
follows:
Subpart 37.4— Nonpersonal Health Care 
Services

Sec.
37.400 Scope of subpart.
37.401 Policy.
37.402 Contracting officer responsibilities.
37.403 Contract clause.

Subpart 37.4— Nonpersonal Health 
Care Services

37.400 Scope of subpart.

This subpart prescribes policies and 
procedures for obtaining health care 
services of physicians, dentists and 
other health care providers by 
nonpersonal services contracts, as 
defined in 37.101.

37.401 Policy.
Agencies may enter into nonpersonal 

health care services contracts with 
physicians, dentists and other health 
care providers under authority of 10 
U.S.C. 2304 and 41 U.S.C. 253. Each 
contract shall—

(a) State that the contract is a 
nonpersonal health care services 
contract, as defined in 37.101, under 
which the contractor is an independent 
contractor;

(b) State that the Government may 
evaluate the quality of professional and 
administrative services provided, but 
retains no control over the medical, 
professional aspects of services 
rendered (e.g., professional judgments, 
diagnosis for specific medical 
treatment);

(c) Require that the contractor 
indemnify the Government for any 
liability producing act or omission by 
the contractor, its employees and agents 
occurring during contract performance;

(d) Require that the contractor 
maintain medical liability insurance, in 
a coverage amount acceptable to the 
contracting officer, which is not less 
than the amount normally prevailing 
within the local community for the 
medical specialty concerned; and

(e) State that the contractor is 
required to ensure that its subcontracts 
for provisions of health care services, 
contain the requirements of the clause at 
52.237-7, including the maintenance of 
medical liability insurance.

37.402 Contracting officer responsibilities.
Contracting officers shall obtain

evidence of insurability concerning 
medical liability insurance from the 
apparently successful offeror prior to 
contract award and shall obtain â 
certificate of insurance evidencing the 
required coverage prior to 
commencement of performance.

37.403 Contract clause.
The contracting officer shall insert the 

clause at 52.237-7, Indemnification and 
Medical Liability Insurance, in 
solicitations and contracts for 
nonpersonal health care services. The 
contracting officer may include the 
clause in bilateral purchase orders for 
nonpersonal health care services 
awarded under the procedures in Part
13.

PART 48— VALUE ENGINEERING

20. Section 48.001 is amended by 
revising the introductory text of the 
definition “Acquisition savings”; by 
removing in paragraph (b) the word 
“measurable”; and in the second 
sentence of paragraph (c) the word “all”;
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and by revising the definition “Sharing 
base” to read as follows:

48.001 Definitions.
“Acquisition savings,” as used in this 

part, means savings resulting from the 
application of a value engineering 
change proposal (VECP) to contracts 
awarded by the same contracting office 
of its successor for essentially the same 
unit. Acquisition savings include—
* * * * *

“Sharing base,” as used in this part, 
means the number of affected end items 
on contracts of the contracting office 
accepting the VECP.
★  * * * *

21. Section 48.101 is amended by 
revising the third sentence in paragraph 
(b)(2) to read as follows:

48.101 General.
*  *  *  *  *

(b) * * * No value engineering (VE) 
sharing is permitted in architect- 
engineer contracts. All other contracts 
with a program clause share in savings 
on accepted VECP’s, but at a lower 
percentage rate than under the 
voluntary approach. * * *

22. Section 48.102 is amended by 
revising paragraphs (a), (b), and (c); by 
removing existing paragraph (e); by 
redesignating paragraphs (d), (f), and (g) 
as paragraphs (e), (g), and (h); and by 
adding new paragraphs (d) and (f) to 
read as follows:

48.102 Policies.
(a) Agencies shall provide contractors 

a substantial financial incentive to 
develop and submit VECP’s. Contracting 
activities will include value engineering 
provisions in appropriate supply, 
service, architect-engineer and 
construction Contracts as prescribed by 
48.201 and 48.202 except where 
exemptions are granted on a case-by
case basis, or for specific classes of 
contracts, by the agency head.

(b) Agencies shall: (1) establish 
guidelines for processing VECP’s; (2) 
process VECP’s objectively and 
expeditiously; and (3) provide 
contractors a fair share of the savings 
on accepted VECP’s.

(c) Agencies shall consider requiring 
incorporation of value engineering 
clauses in appropriate subcontracts.

(d) (1) Agencies other than the 
Department of Defense shall use the 
value engineering program requirement 
clause (52.248-1, Alternates I or II) in 
initial production contracts for major 
systems programs (see definition of 
major system in 34.001) and for 
contracts for major systems research 
and development except where the 
contracting officer determines and

documents the file to reflect that such 
use is not appropriate

(2) In Department of Defense 
contracts, the VE program requirement 
clause (52.248-1, Alternates I or II), shall 
be placed in initial production 
solicitations and contracts (first and 
second production buys) for major 
system acquisition programs as defined 
in DoD Directive 5000.1, except as 
specified in subdivisions (d)(2)(i) and (ii) 
of this section. A program requirement 
clause may be included in initial 
production contracts for less than major 
systems acquisition programs if there is 
a potential for savings. The contracting 
officer is not required to include a 
program requirement clause in initial 
production contracts—

(i) Where, in the judgment of the 
contracting officer, the prime contractor 
has demonstrated an effective VE 
program during either earlier program 
phases, or during other recent 
comparable production contracts.

(ii) Which are awarded on the basis of 
competition.
* * * . , ■ * ' . *

(f) Generally, profit or fee on the 
instant contact should not be adjusted 
downward as & result of acceptance of a 
VECP. Profit or fee shall be excluded 
when calculating instant or future 
contract savings.
# *  *  ür

23. Section 48.103 is amended by 
revising paragraphs (a) and (b) to read 
as follows:

48.103 Processing value engineering 
change proposals.

(a) Instructions to the contractor for 
preparing a VECP and submitting it to 
the Government are included in 
paragraphs (c) and (d) of the value 
engineering clauses prescribed in 
Subpart 48.2. Upon receiving a VECP, 
the contracting officer or other 
designated official shall promptly 
process and objectively evaluate the 
VECP in accordance with agency 
precedures and shall document the 
contract file with the rationale for 
accepting or rejecting the VECP.

(b) The contracting officer is 
responsible for accepting or rejecting the 
VECP within 45 days from its receipt by 
the Government. If the Government will 
need more time to evaluate the VECP, 
the contracting officer shall notify the 
contractor promptly in writing giving the 
reasons and the anticipated decision 
date. The contractor may withdraw, in 
whole or in part, any VECP not accepted 
by the Government within the period 
specified in the VECP. Any VECP may 
be approved, in whole or in part, by a 
contract modification incorporating the 
VECP. Until the effective date of the

contract modification, the contractor 
shall perform in accordance with the 
existing contract. If the Government 
accepts the VECP, but properly rejects 
units subsequently delivered or does not 
receive units on which a savings share 
was paid, the contractor shall reimburse 
the Government for the proportionate 
share of these payments. If the VECP is 
not accepted, the contracting officer 
shall provide the contractor with prompt 
written notification, explaining the 
reasons for rejection. 
* * * * *

24. Section 48.104-1 is amended by 
removing the second sentence in 
paragraph (a)(1); by remving the fifth 
sentence in paragraph (a)(2); by revising 
the fourth sentence in paragraph (a)(6); 
and by revising the second sentence in 
paragraph (b) to read as follows:

48.104-1 Sharing acquisition savings.
(a) * * *
(6) * * * For future contract savings 

calculated under the optional lump-sum 
method, the sharing base is an estimate 
of the number of items that the 
contracting office will purchase for 
delivery during the sharing period.

(b) * * * The Government’s share of 
savings is determined by subtracting 
Government costs from instant contract 
savings and multiplying the result by (1) 
45 percent for fixed-price contracts; or 
(2) 75 percent for cost-reimbursement 
contracts.

25. Section 48.105 is amended by 
revising the second sentence to read as 
follows:

48.105 Relationship to other incentives.
* * * To that end, when performance, 

design-to-cost, or similar targets are set 
and incentivized, the targets of such 
incentives affected by the VECP are not 
to be adjusted because of the 
acceptance of the VECP. * * *

26. Section 48.201 is amended by 
revising paragraphs (a)(6), (f)(1), and
(f)(3), and by removing paragraph (g) to 
read as follows:

48.201 Clauses for supply or service 
contracts.

( а )  * * *

(б) When the agency head has 
exempted the contract (or a class of 
contracts) from the requirements of Part 
48.
* * * * *

(f) Architect-engineer contracts. (1) 
The clause at 52.248-1, Value 
Engineering, shall not be used in 
solicitations and contracts for architect- 
engineer services.
*' * . . .  • * * *
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(3) When the clause at 52.248-2, Value 
Engineering Program—Architect- 
Engineer, is used, the contract schedule 
shall show the program requirement as a 
separately priced line item (this clause 
makes no provisions for sharing of 
savings resulting from the program 
effort).

PART 52— SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES

27. Section 52.204-4 is revised to read 
as follows:

52.204-1 Approval of contract.
As prescribed in 4.103, insert the 

following clause:
Approval of Contract (Mar. 1989)

This contract is subject to the written 
approval o f. . . . , \ f i l l  in  t h e  n a m e  o f  t h e  

a g e n c y  o f f i c i a l} and shall not be binding until 
so approved.
(End of clause) r , ^ ’

28. Section 52.217-6 is revised to read
as follows: " *

52.217- 6 Option for increased quantity.
As prescribed in 17.208(d), insert a

clause substantially the same as the 
following:
Option for Increased Quantity (Mar. 1989)

The Government may increase the quantity 
of supplies called for in the Schedule at the 
unit price specified. The Contracting Officer 
may exercise the option by written notice to
the Contractor within.............[ in s e r t  in  t h e

c la u s e  t h e  p e r i o d  o f  t im e  in  w h ic h  t h e  

C o n t r a c tin g  O f f i c e r  h a s  to  e x e r c i s e  t h e  

o p tio n ]. Delivery of the added items shall 
continue at the same rate as the like items 
called for under the contract, unless the 
parties otherwise agree.
(End of clause)

29. Section 52.217-7 is revised to read 
as follows:

52.217- 7 Option for increased quantity—  
separately priced line item.

As prescribed in 17.208(e), insert a 
clause substantially the same as the 
following:
Option for Increased Quantity-Separately 
Priced Line Item (Mar. 1989)

The Government may require the delivery 
of the numbered line item, identified in the 
Schedule as an option item, in the quantity 
and at the price stated in the Schedule. The 
Contracting Officer may exercise the option 
by written notice to the Contractor within 
. . . . . f/nsert in  t h e  c l a u s e  t h e  p e r i o d  o f  

t im e  in  w h ic h  t h e  C o n t r a c t i n g  O f f i c e r  h a s  to  

e x e r c i s e  t h e  o p t io n J. Delivery of added items 
shall continue at the same rate that like items 
are called for under the contract, unless the 
parties otherwise agree,
(End of clause)

30. Section 52.217-8 is revised to read 
as follows:

52.217- 8 Option to extend services.
As prescribed in 17.208(f), insert a

clause substantially the same as the 
following:
Option to Extend Services (Mar. 1989)

The Government may require continued 
performance of any services within the limits 
and at the rates stated in the Schedule. The 
Contracting Officer may exercise the option 
by written notice to the Contractor within 
. . . . . .  [ in s e r t  in  t h e  c la u s e  t h e  p e r i o d  o f

t im e  in  w h ic h  t h e  C o n t r a c tin g  O f f i c e r  h a s  to  

e x e r c i s e  t h e  o p tio n ].

31. Section 52.217-9 is revised to read 
as follows:

52.217- 9 Option to extend the term of the 
contract

As prescribed in 17.208(g), insert a 
clause substantially the same as the 
following:
Option To Extend the Term of the Contract 
(Mar. 1989)

(a) The Government may extend the term 
of this contract by written notice to the 
Contractor within * * * [ in s e r t  i n  t h e  c l a u s e  

t h e  p e r i o d  o f  t im e  in  W h ich  t h e  C o n t r a c tin g  

O f f i c e r  h a s  t o  e x e r c i s e  t h e  o p tio n ]; p r o v id e d ,  

that the Government shall give the Contractor 
a preliminary written notice of its intent to 
extend at least 60 days before the contract 
expires. The preliminary notice does not 
commit the Government to an extension.

(b) If the Government exercises this option, 
the extended contract shall be considered to 
include this option provision.

(c) The total duration of this contract 
including the exercise of any options under
this clause, shall not exceed .............(months)
(years).
(End of clause)

52.225-12 and 52.225-13 [Removed]
32. Sections 52.225-12 and 52.225-13 

are removed.
33. Section 52.237-7 is added to read 

as follows:

52.237-7 Indemnification and Medical 
Liability Insurance.

As prescribed in 37.403, insert the 
following Clause:
Indemnification and Medical Liability 
Insurance (Mar 1989)

(a) It is expressly agreed ami understood 
that this is a nonpersonal services contract, 
as defined in Federal Acquisition Regulation 
(FAR) 37.101, under which the professional 
services rendered by the Contractor are 
rendered in its capacity as an independent 
contractor. The Government may evaluate 
the quality of professional and administrative 
services provided, but retains no control over 
professional aspects of the services rendered, 
including by example, the Contractor’s 
professional medical judgment diagnosis, or 
specific medical treatments. The Contractor 
shall be solely liable for and expressly agrees 
to ideranify the Government with respect to 
any liability producing acts or omissions by it 
or by its employees or agents. The Contractor

shall maintain liability, insurance issued by a 
responsible insurance carrier in the amount 
of not less than [*] per occurrence during thé 
term of this contract.

(b) An apparently successful offeror, upon 
request by the Contracting Officer, shall 
furnish prior to contract award evidence of 
its insurability concerning the medical 
liability insurance required by paragraph (a) 
of this clause.

(c) Liability insurance may be on either an 
occurrences basis or on a claims-made basis. 
If the policy is on a claims-made basis, an 
extended reporting endorsement {tail} for a 
period of not less than 3 years after the end 
of the contract term must also be provided.

(d) A certificate of insurance evidencing 
the required coverage shall be provided to 
the Contracting Officer prior to the 
commencement of services under this 
contract. If the insurance is on a claims-made 
basis and evidence of an extended reporting 
endorsement is not provided prior to the 
commencement of services, evidence of such 
endorsement shall be provided to the 
Contracting Officer prior to the expiration of 
this contract. Final payment under this 
contract shall be withheld until evidence of 
the extended reporting endorsement is 
provided to the Contracting Officer.

(e) The policies evidencing required 
insurance shall also contain an endorsement 
to the effect that any cancellation or material 
change adversely affecting the Government’s 
interest shall not be effective until 30 days 
after the insurer or the Contractor gives 
written notice to the Contracting Officer. If 
during the performance period of the contract 
the Contractor changes insurance providers, 
the Contractor must provide evidence that 
the Government will be indemnified to the 
limits specified in paragraph (a) of this 
clause, for the entire period of the contract, 
either under the new policy, or a combination 
of old and new policies.

(f) The Contractor shall insert the 
substance of this clause, including this 
paragraph (f), hi all subcontracts under this 
contract for health care services and shall 
require such subcontractors to provide 
evidence of and maintain insurance in 
accordance with paragraph (a) of this clause. 
At least 5 days before the commencement of 
work by any subcontractor, the Contractor 
shall furnish to the Contracting Officer 
evidence of such insurance.
(End of clause)

34. Section 52.247-54 is amended by 
inserting in the introductory paragraph a 
colon following the word clause and 
removing the remainder of the 
paragraph: by removing in the title of 
the clause “(APR 1984)” and inserting in 
its place “(MAR 1989)”; by adding a 
second sentence in paragraph (a)(2); and 
by removing the derivation line

'Contracting Office»1 insert die dollar valued) of 
standard coverage^} prevailing within the local 
community as to the specific medical specialty, or 
specialties, concerned, or such higher amount as the 
Contracting Officer deems necessary to protect the 
Government's interests.
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following “(End of clause)” to read as 
follows:

52.247- 54 Diversion of Shipment under
F.o.b. Destination Contracts.
*  *  *  *  *

(a) * * * If carrier rates are not 
publicly filed with any regulatory body, 
(e.g., interstate shipments moving by rail 
piggyback service) the Contractor shall 
provide a copy of the contract, letter 
agreement, or other written 
communication from carriers quoting the 
rates/charges that would have been 
applied for shipments to the original or 
old destination.
*  *  *  *  *

35. Section 52.245-1 is amended by 
removing in the title of the clause the 
date “(APR 1984)” and inserting in its 
place the date “(MAR 1989)"; by revising 
the definitions “Acquisition savings” 
and “Sharing base"; and by removing 
the derivation lines following “(End of 
clause)” to read as follows:

52.248- 1 Value engineering.
* * * * *

(b) D efinitions. “Acquisition savings,” 
as used in this clause, means savings

resulting from the application of a VECP 
to contracts awarded by the same 
contracting office or its successor for 
essentially the same unit. Acquisition 
savings include—
* * * * ' *

(2) Concurrent contract savings, which 
are net reductions in the prices of other 
contracts that are definitized and 
ongoing at the time the VECP is 
accepted; and

(3) Future contract savings, which are 
the product of the future unit cost 
reduction multiplied by the number of 
future contract units scheduled for 
delivery during the sharing period. If this 
contract is a multiyear contract, future 
contract savings include savings on 
quantities funded after VECP 
acceptance.
* * * * *

“Sharing base,” as used in this clause, 
means the number of affected end items 
on contracts of the contracting office 
accepting the VECP. 
* * * * *

36. Section 52.248-3 is amended by 
inserting a colon in the first sentence of 
the introductory text following the word

“clause" and removing the remainder of 
the paragraph; by removing in the title 
of the clause the date “(APR 1984)” and 
inserting in its place the date "(MAR 
1989)”; by revising paragraphs (f)(1) and
(f)(2)(iii); and by removing the derivation 
line following “(End of clause)” to read 
as follows:

52.248-3 Value Engineering- 
Construction.
* * * * *

(f) Sharing. (1) Rates. The 
Government’s share of savings is 
determined by subtracting Government 
costs from instant contract savings and 
multiplying the result by (i) 45 percent 
for fixed-price contracts or (ii) 75 
percent for cost-reimbursement 
contracts.

(2) * * *
(iii) Provide the Contractor’s share of 

savings by adding the amount 
calculated to the contract price or fee.
* * * * *
[FR Doc. 89-2140 Filed 1-30-89; 8:45 am] 
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