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FOR FURTHER INFORMATION CONTACT: 
Diane Altsman, Air Programs Branch, 
EPA Region IV, at the above address 
and telephone number (404) 347-2864 or 
FTS 257—2864,
SUPPLEMENTARY INFORMATION: On June
15,1988, the State of Tennessee’s 
Department of Health and Environment 
submitted to EPA, an amendment to 
Regulation No. 7, Section 7-1(11) of the 
Nashville/Davidson County portion of 
the SIP. Paragraph 11 of Section 7-1, 
references the definition of a VOC. The 
amendment to this regulation deletes 
paragraph(ll) of Section 7-1, in its 
entirety and replaces it with a definition 
that is consistent with the EPA 
definition for VOC. This amendment 
removes the deficiency in Nashville/ 
Davidson County’s VOC definition. Due 
to the simplicity of this change, no 
Technical Support Document has been 
prepared. EPA issued final clarification 
of this regulation, after the State had 
adopted this VOC definition in 
Paragraph 11, 7-1. We are clarifying our 
understanding of Nashville/Davidson 
County, Tennessee’s intent of the EPA 
approved definition of a VOC, within 
Part 52, Chapter I, Title 40, CFR, Subpart 
RR, 3 of this Federal Register notice.

Final Action. EPA approves the 
changes made in Tennessee Regulation 
No. 7, Section 7-1, Paragraph (11). This 
action is being taken without prior 
proposal because the change is 
noncontroversial and EPA anticipates 
no significant comments on it. The 
public should be advised that this action 
will be effective 60 days from the date of 
this Federal Register notice. However, if 
notice is received within 30 days that 
someone wishes to submit adverse or 
critical comments, this action will be 
withdrawn and two subsequent notices 
will be published before the effective 
date. One notice will withdraw the final 
action and another will begin a new 
rulemaking by announcing a proposal of 
the action and establishing a comment 
period.

Under 5 U.S.C. 605(b), I certify that 
this SIP revision will not have a 
significant economic impact on a 
substantial number of small entities.
(See 46 FR 8709.)

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291.

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by March 28,1989. This action 
may not be challenged later in 
proceedings to enforce its requirements. 
(See section 307(b)(2).)

List of Subjects in 40 C F R  Part 52

Air pollution control, Hydrocarbons, 
Incorporation by reference, 
Intergovernmental relations, Ozone.

Note: The Director of the Federal Register 
approves the incorporation by reference of 
the Tennessee SIP on July 1,1982.

Date: January 19,1989.
Dee M. Thomas,
Administrator.

Part 52 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows:

PART 52— (AMENDED]

Subpart RR— Tennessee

1. The authority citation for Part 52 
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.2220 is amended by 
adding paragraph (c)(90) to read as 
follows:

§ 52.2220 Identification of plan.
* * * * *

(c) * * *
(90) An amendment to Section 7-1 of 

the Nashville/Davidson County 
regulations was submitted on June 15, 
1988, by Tennessee’s Department of 
Health and Environment.

(i) Incorporation by reference.
(A) Tennessee Department of Health 

and Environment Division of Air 
Pollution Control, Board Order 11-88 
approved on June 8,1988.

(B) Letter of June 15,1988, from the 
Tennessee Department of Health and 
Environment.

(ii) Other material-none.

§ 52.2222 [Amended]
3. Section 52.2222, Paragraph (C), is 

amended as follows. EPA approves 
Nashville/Davidson County,
Tennessee’s VOC Regulation No. 7, 
Section 7-1(11), which replaces the 
definition of Volatile Organic Compound 
(VOC) with a definition for VOC that is 
consistent with the EPA approved 
definition. The EPA approved definition 
defines VOC as any organic compound 
that participates in atmospheric 
photochemical reactions. However, it 
excludes organic compounds which 
have negligible photochemical 
reactivity. These compounds are as 
follows: methane, ethane, methyl 
chloroform (1,1,1-trichloroethane), CFC- 
113 (trichlorotrifluoroethane), methylene 
chloride, CFC 11
(trichlorofluoromethane), CFC-12 
(dichlorodifluoromethane), CFC-22 
(chlorodifluoromethane), FC-23 
(trifluoromethane), CFC-114 
(dichlorotetrafluoroethane), CFC-115

(chloropentafluoroethane). It is also our 
understanding that by adopting the EPA 
approved definition, Nashville/ 
Davidson County, Tennessee will use 
EPA approved test methods for VOC. 
[FR Doc. 89-1788 Filed 1-26-89; 8:45 am]
BILUNG CODE 6560-50-M

40 CFR Parts 261 and 268 

[FRL-3508-4]

Identification and Listing of Hazardous 
Waste; Land Disposal Restrictions

a g e n c y : Environmental Protection 
Agency.
ACTION: Administrative stay.

SUMMARY: The Environmental Protection 
Agency is today announcing an 
administrative stay of portions of its 
interpretation, stated most recently in 
the preamble to a final rule published 
August 17,1988, that hazardous waste 
codes follow through to all wastes 
generated during the course of waste 
management.
DATE: January 13,1989. 
a d d r e s s e s : The OSW docket is located 
in the sub-basement at the following 
address, and is open from 9:00 to 4:00, 
Monday through Friday, excluding 
Federal holidays: EPA, RCRA Docket 
(OS-305), 401 M Street, SW.,
Washington, DC 20460.

The public must make an appointment 
(by calling (202) 475-9327) to review 
docket materials. Refer to “Docket 
number F-89-LDAS-FFFFF” when 
making appointments to review any 
background documentation for this 
rulemaking. The public may copy 
material at a cost of $0.15/page.
FOR FURTHER INFORMATION CONTACT:
The RCRA/Superfund Hotline at (800) 
424-9346 or at (202) 382-3000. For 
technical information contact Barbara 
McGuinness, Office of Solid Waste (O S- 
333), U.S. Environmental Protection 
Agency, 401 M Street, SW., Washington, 
DC 20460, (202) 382-4770. 
SUPPLEMENTARY INFORMATION: In the 
preamble of the final regulations 
prohibiting hazardous wastes in the first 
third of the schedule from land disposal, 
and establishing treatment standards for 
those wastes, EPA reiterated its 
interpretation that the waste codes for 
the initial hazardous wastes follow 
through and so apply to all further forms 
of the waste, such as residues from 
treating the waste. 53 FR 31146—47 
(August 17,1988). EPA believes that this 
interpretation is legitimate and correct. 
However, unanticipated short-term 
difficulties have arisen upon
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promulgation of the final first-third 
regulation. These relate principally to 
the way that many existing hazardous 
waste permits are drafted. Although 
federal law does not require that 
hazardous waste permits be written in 
terms of waste codes, it appears that 
many permits are so drafted. As a result, 
when a residue carrying a series of 
waste codes (for example, wastes 
derived from incinerating a group of 
hazardous wastes} requires disposal, the 
disposal facility may not always have 
included all of these waste codes in its 
permit. Few facilities, for example, have 
included all of the P and U waste codes 
for § 261.33 wastes in their permits. The 
same difficulty can arise for treatment 
facilities which receive residues 
carrying multiple waste codes, such as 
intermediate treatment facilities 
receiving partially treated hazardous 
wastes carrying multiple waste codes. 
These difficulties arise notwithstanding 
that the disposal or treatment facility 
may already have been receiving this 
waste, and notwithstanding that the 
wastes may have been treated to meet 
all, or some (in the case of those wastes 
going to intermediate treatment) of the 
applicable section 3004(m) treatment 
standards. For at least one treatment 
facility, seeking treatment for its 
partially treated scrubber water, the 
situation is now an emergency since it is 
rapidly running out of storage capacity, 
and other treatment facilities are 
refusing to accept the partially treated 
waste.

EPA has solicited comment on 
regulatory changes which will alleviate 
these existing problems. See 53 FR 46477 
(November 17,1988) (soliciting comment 
on use of Class I permit modifications to 
allow facilities to receive certain types 
of treated and untreated wastes). In the 
interim, however, the Agency has 
determined to grant an administrative 
stay of portions of the wastecode carry- 
through principle, pursuant to 5 U.S.C. 
705 and Rule 18 of the Federal Rules of 
Appellate Procedure, to facilitate 
treatment of prohibited hazardous 
wastes and thus to allow the orderly 
and successful implementation of the 
land disposal prohibition program. The 
stay applies to (1) all prohibited wastes 
that have been treated to meet BDAT, or 
which otherwise meet the BDAT 
treatment standards, and which are 
being sent to a disposal facility; (2) 
partially treated residues of prohibited 
hazardous wastes going to an 
intermediate treatment facility for 
further treatment, provided that such 
residues meet all treatment standards 
for organic constituents and require 
further treatment only for inorganic

contaminants; and (3) residues from 
treating “soft hammer” restricted 
hazardous wastes by use of practically 
available technology which yields the 
greatest environmental benefit (as 
certified by the generator in the 
certification and demonstration required 
by § 268.8), which residues nre being 
sent either to disposal facilities or to an 
intermediate treatment facility.

The stay will remain in effect until 30 
days after EPA takes final action on the 
November 17 solicitation of comment. 
EPA has reviewed the comments on that 
notice and anticipates issuing a final 
rule in the near future. In the interim, the 
wastes described above, although still 
hazardous and subject to subtitle C 
standards (including those imposed by 
the land disposal prohibitions in Part 
268, such as all of the treatment 
standards for the underlying wastes), 
need not be considered by their 
generators, intermediate treatment 
facilities, and land disposal facilities to 
carry all of the waste codes as the 
hazardous wastes from which they are 
derived. They may therefore be shipped 
to and accepted by intermediate 
treatment facilities and/or disposal 
facilities for treatment and/or disposal 
without permit modifications to allow 
their receipt. All applicable 
requirements in § 268.7 (a) and (b), as 
well as the soft hammer demonstration 
and certification in § 268.8, remain in 
effect. Consequently, these wastes must 
continue to be accompanied by all 
applicable notifications, demonstrations, 
and certifications required by Part 268, 
and must also be accompanied by a 
manifest.

The administrative stay does not 
apply to any of the listed dioxin- 
containing hazardous wastes 
(Hazardous Waste Codes F020, F021, 
F022, F023, F026, F027, and F028). With 
respect to the intermediate treatment 
facilities, the administrative stay also 
does not apply unless the treatment 
facility conducts treatment in non-land 
based units (i.e., normally tanks or 
containers) and does not add any new 
units or treatment processes. These 
distinctions are designed to limit the 
scope of this stay to situations that are 
environmentally innocuous, and for 
which Class 1 permit modifications may 
prove appropriate. (See 53 FR at 46475- 
77 (Nov. 17,1988); see also § 270.42(o),
51 FR 40653 (Nov. 7,1986), which 
provided for minor permit modifications 
in this situation.) Limiting the scope of 
the stay to residues already treated to 
meet standards for organics also is 
intended to assure that the stay apply 
only to situations posing minimal 
likelihood of adverse environmental

effect, and to provide short-term relief 
for a particular emergency situation.

EPA is issuing this administrative stay 
for a number of reasons. The land 
disposal restrictions program requires 
proper treatment of hazardous wastes 
before land disposal. For the program to 
function, however, there must be a 
means to dispose of the treatment 
residues. If disposal facilities cannot 
accept these residues because of the 
multiple waste code classification, the 
system will not operate effectively. 
Treatment facilities, for example, may 
refuse to accept certain wastes because 
they lack disposal outlets. There are 
reports that these events already are 
occurring. This is not an 
environmentally beneficial result. 
(Indeed, were this a rulemaking, the 
Agency believes that the prospect of 
reduced availability of BDAT-level 
treatment plus the emergency faced by a 
particular treatment facility would 
constitute good cause to make the rule 
immediately effective.)

Second, the most pressing 
environmental reason for carrying 
through waste codes to residues from 
BDAT treatment (or to partially treated 
residues) is to make sure that disposal 
and intermediate treatment facilities are 
on notice of what the underlying waste 
was in order to verify that the waste has 
been treated to meet the applicable 
treatment standards. See, e.g., § 268.7(c). 
EPA is not staying any aspect of this 
requirement. Thus all of the 
requirements in § 268.7 (b) and (c) 
(requiring notification and certification 
from treatment facilities as to applicable 
treatment standards) remain in effect.

EPA also stresses that it is not taking 
any action to reclassify those wastes 
that are derived from treating hazardous 
wastes as non-hazardous. Thus, the 
derived from rule classifying such 
wastes as hazardous, unless and until 
delisted, remains fully in force. Nor is 
the Agency withdrawing its 
interpretation that waste codes follow 
through to all aspects of a waste’s 
subsequent management. The 
administrative stay is designed only to 
stop the adverse short-term effect of this 
interpretation in order to allow disposal 
of properly treated restricted hazardous 
wastes, and proper treatment of 
partially treated restricted wastes.

Date: January 13,1989.
Lee M. Thomas,
A dministrator.
[FR Doc. 89-1480 Filed 1-26-89; 8:45 am]
BILLING CODE 6560-50-M
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 409,410,416, 421,424, 
441, and 489
[BERC-245-F]

Miscellaneous Medicare and Medicaid 
Amendments

a g e n c y : Health Care Financing 
Administration (HCFA), HHS. 
a c t i o n : Final rule._____________________

s u m m a r y : These regulations make the 
following changes in the Medicare and 
Medicaid rules:

1. Remove from the Medicare rules the 
lists of deductible and coinsurance 
amounts that are revised annually.

2. Establish the conditions for 
Medicare Part B to pay for an antigen 
that is administered by someone other 
than the physician who prepares the 
antigen.

3. Provide that specified equipment is 
required to be available in an 
ambulatory surgical center (ASC) only if 
the medical staff of the ASC considers it 
necessary.

4. Clarify the rules on agreements with 
Medicare intermediaries and carriers 
and on coordination of their activities 
with the activities of peer review 
organization (PROs).

5. Correct an involuntary omission by 
adding “skilled nursing facility services 
for individuals under 21” to the list of 
Medicaid services for which Federal 
financial participation may be continued 
for up to 30 days after termination of the 
provider agreement.

6. Revise the rules on denial of 
Medicare provider agreements to reflect 
Bankruptcy Code changes under which 
a provider agreement may not be denied 
solely because of bankruptcy.

These amendments are necessary to 
simplify, clarify, or conform minor 
aspects of the Medicare rules on:

• Deductibles and coinsurance.
• Payment for antigens.
• Equipment required in ASCs.
• Agreements with intermediaries 

and carriers.
• Coordination of the activities of 

intermediaries and carriers and those of 
PROs.

The amendments also correct an 
omission in the Medicaid rules on 
Federal financial participation.

The first amendment is purely a 
matter of simplification. The other 
changes are intended to ensure that 
users of HCFA regulations have the 
clear understanding necessary for 
uniform application.

DATE: These regulations are effective 
February 27,1989.
FOR FURTHER INFORMATION CONTACT: 
James Hannon, (301) 966-4636, for 

changes that pertain to antigens. 
Bernard Gelber, (301) 966-7416, for 

changes that pertain to agreements 
with Medicare intermediaries and 
carriers.

Luisa Iglesias, (202) 245-0383, other 
issues.

SUPPLEMENTARY INFORMATION:

L Proposed Rules
On December 18,1987 (at 52 FR 48127) 

we published an NPRM proposing the 
changes that are listed above in the 
summary.

We received 6 comments:
• One was from a State agency, 

expressing general support for the 
changes.

• One was from a Medicare 
intermediary, objecting to some of the 
changes proposed for intermediary 
agreements.

• Four responded to our specific 
request for suggestions on how to 
minimize the risks of allowing an 
antigen to be administered by someone

N other than the physician who prepares 
it.

The specific comments on the two 
proposals are discussed below under 
sections IIB  and IID. No comments 
were received on the other four 
proposals.
II. Provisions of the Regulations
A. Lists o f Deductible and Coinsurance 
Amounts
1. Discussion

The amounts are revised for each 
calendar year, and published in the 
Federal Register no later than October 1 
of the preceding year. The following 
practices ensure that interested persons 
are informed more effectively and more 
promptly than through annual 
amendments to the Medicare rules:

• Many newspapers and most 
publications aimed at retired persons 
pick up the information and reprint it.

• With the Old-Age, Disability, 
Dependents’ and Survivors’ Insurance 
(OASDI) check mailed December 3 or 
January 3, the Social Security 
Administration includes a stuffer 
prepared by HCFA.

• “Direct deposit” beneficiaries 
whose checks are mailed directly to 
their banks or other financial 
institutions are notified separately.

• Bills for premiums have the 
information printed on the bills, and 
beneficiaries whose SMI premiums are

paid by third parties (employer, lodge, 
etc.) are also separately notified.

While this final rule was under 
devëlopment, the Medicare Catastrophic 
Coverage Act of 1988 (Pub. L. 100-360) 
was enacted. Section 102 of that law 
amends section 1813 of the Act to make 
several changes, one of which is the 
elimination of the hospital inpatient 
coinsurance requirement. As a result of 
this change, thé whole of § 409.83 will be 
removed when HCFA rules are 
conformed to the changes made by Pub.
L. 100-360.
2. Changes in the Regulations

We have amended § § 409.82, 409.83, 
and 409.85 to remove the tables and 
specify that the amounts are published 
in the Federal Register for each calendar 
year no later than October 1, of the 
preceding year.
B. Conditions for Payment for Antigens 
Adm inistered by Someone Other Than 
the Physician Who Prepared Them

1. Discussion
Previous regulations did not provide 

for antigens as a separate service 
because, before enactment of section 
1861(s)(2)(G) of the Medicare statute, by 
section 938 of Pub. L. 96-499, antigens 
were covered only as “incident to” a 
physician’s services.

Section 938 amended the definition of 
medical and other health services to 
include an antigen administered by a 
qualified person other than the 
physician who prepares the antigen 
“subject to quantity limitations 
prescribed in regulations by the 
Secretary”.

2. Proposed Changes
In the December NPRM, we proposed 

to add a new § 410.64 (later corrected to 
be designated as § 410.66) to provide for 
Medicare Part B payment for a supply of 
antigen sufficient for not more than 12 
weeks, prepared by a doctor of medicine 
or osteopathy, and administered by or 
under the supervision of the physician 
who prepared the antigen, or by another 
physician.

3. Comments
In the preamble to the proposed 

regulation, we noted that there might be 
some risks in allowing antigens to be 
administered by someone other than the 
physician who prepared them. We 
specifically requested comments on how 
this risk might be minimized. We 
received four comments: two from 
national professional allergy 
organizations, one from a county health 
care agency, and one from the physician 
advisor of a Medicare carrier.
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Both of the professional organizations 
indicated that they were not aware of 
any serious safety problems arising from 
the administration of antigens by 
someone other than the physician who 
prepared them. They suggested, 
however, that the best way to ensure 
safe administration is to—

• Have them prepared by a qualified 
allergist who has examined the patient 
and developed a plan of treatment that 
includes appropriate dosage; and

• Have them administered according 
to the plan of treatment by an individual 
who has proper instructions.

The county health agency considered 
that administration by nonphysicians 
ought to be monitored by a physician. 
The physician advisor recommended 
that nonphysicians be qualified to 
administer the antigens.

4. Changes Responsive to Comments
In general, we have revised the 

proposed rule to—
• Reflect the suggestions of the two 

professional organizations; and
• More accurately reflect the 

requirements of section 1861(s)(2)(G) of 
the Act that the antigens be 
administered by or under the 
supervision of a physician.

The final rule requires that antigens—
• Be prepared by a doctor of medicine 

or osteopathy “who has examined the 
patient and developed a plan of 
treatment including dosage levels”; and

• Be administered “in accordance 
with the preparing physician’s plan of 
treatment, by a doctor of medicine or 
osteopathy, or by a properly instructed 
person under the supervision of a doctor 
of medicine or osteopathy”.

We did not accept the suggestion that 
the doctor who prepares the antigen 
must be a qualified allergist because—

• The law does not specifically 
require this; and

• As a technical/medical matter, 
there appears to be no reason to limit 
participation in this way.

The law specifies that the antigen be 
forwarded to another "qualified person” 
for administration to the patient. 
However, neither the law nor the 
legislative history defines the term or 
specifies the degree of physician 
supervision required for administration 
by a “qualified person”.

In view of the latitude permitted by 
the statute and the comments received, 
we believe that the decision as to 
whether the doctor of medicine or 
osteopathy or another qualified person 
will administer the antigen should be 
left to the judgment of the patient’s 
allergist or local family physician. We 
understand that many physicians prefer 
that antigens be administered by the

physician or a trained nurse working 
under a physician’s supervision. 
However, if the patient’s allergist or 
family physician decides that the patient 
has been properly instructed for self- 
administration, this is permitted under 
the law and the final regulations.

We note that, if the patient 
administers the antigen, Medicare Part B 
pays only for the antigen itself. There is 
no statutory authority to pay for any 
other medical supplies that the patient 
might use.

C . Equipment Required in ASC  
Operating Rooms
1. Discussion

Under previous Medicare rules, as a 
condition of participation in Medicare, 
an ASC was required to have available 
in the operating room emergency 
equipment, including a thoracotomy set 
(for cutting through the rib cage into the 
chest cavity).

We proposed to revise § 416.44(c) to 
remove the requirement for thoracotomy 
set because—

• Thoracotomy sets are used to 
permit open heart massage, which is no 
longer the preferred method for 
resuscitation of patients with heart 
disease;

• It is unlikely that it would be 
needed in connection with the surgical 
procedures performed in ASCs; and

• Use of this equipment by medical 
personnel inexperienced in handling it 
could be risky.

We would, however, include 
emergency medical equipment in the list 
of items that the ASC must make 
available if the medical staff requests it. 
This means that a thoracotomy set 
would be required if the medical staff 
considered it necessary.

2. Changes in the Regulations
We have amended § 416.44(c) to 

remove “thoracotomy set” from the list 
of required emergency equipment, and 
add “Emergency equipment and supplies 
specified by the medical staff’.

D. Intermediary Agreements, Carrier 
Contracts, and Coordination with PROs
1. Discussion

Previous Medicare regulations 
(§§ 421.100, 421.200 and 421.204)—

• Specified certain functions that 
must be included in the agreement or 
contract; and

• Provided that either party must give 
90-day notice if it intends not to renew a 
carrier contract at the end of its term.

Experience had shown the need to 
make clear that the first provision did 
not preclude requiring the performance 
of other functions and to ensure greater

flexibility than was provided under the 
second provision.

2. Proposed Changes

We proposed to amend § § 421.100 and 
421.200 to make clear the following:

1. HCFA’s agreement with an 
intermediary or contract with a carrier 
may require the intermediary or carrier 
to perform functions in addition to those 
listed in the rules.

2. The PRO performs reconsiderations 
of its determinations.

3. The intermediary or carrier takes 
appropriate action on PRO 
determinations, as well as those for 
which the intermediary or carrier itself 
made a determination because the PRO 
had not assumed review responsibility.

We proposed to achieve the first 
objective by revising the introductory 
text of § 431.100 to read:

“An agreement between HCFA and an 
intermediary specifies the functions to be 
performed by the intermediary, which must 
include, but are not necessarily limited to, the 
following:”

We also proposed to—
• Revise § 421.204 to remove the 

requirement for 90-day notice of intent 
not to renew a carrier contract and 
require instead that notice be “in 
accordance with the provisions of the 
contract”;

• Add a parallel provision {§ 421.111) 
applicable to intermediary agreements.

3. Comments

The only comments on this portion of 
the NPRM came from a Medicare 
intermediary. The writer—

• Objected to the revised introductory 
text as too open-ended; and

• Considered that the new language 
might be construed to require the 
contractor to perform whatever 
functions HCFA requested without 
regard to the contractor’s need for 
funding or lead-time to implement.

The same writer also recommended 
that the 90-day minimum notice (of 
intent not to renew an intermediary or 
carrier contract) be retained in the 
regulations because—

• 90 days is an appropriate time 
frame for the Government and the 
contractor, a reasonable frame that 
provides the time needed for HCFA and 
the outgoing and incoming contractors 
to work out the problems inherent in a 
change of contractor; and

• Such an important time frame ought 
not to be left to the contracting parties 
(the writer is concerned that HCFA 
might seek a shorter time frame).



Federal Register / Vol.

4. Response to Comments
We believe that the fears of this 

intermediary are unjustified. As the 
name of the document indicates, the 
content of an intermediary agreement 
must be agreed to by the organization. 
HCFA cannot unilaterally determine 
and impose functions that the other 
organization does not agree to perform. 
HCFA must pay the intermediary for all 
the functions it does perform, and no 
agreement can be executed without its 
concurrence. In other words, the 
amendment clarifies the rule but does 
not affect the process that is followed to 
determine the content of an agreement. 
The change in the advance notice 
provisions does not force either party to 
accept a particular period for advance 
notice. It simply affords greater 
flexibility for both parties to deal with 
situations in which a longer or shorter 
advance notice period may be necessary 
or desirable.

The final rules do not change the 
proposed amendents to § § 421.100 and 
421.200. They do remove § 421.204 and 
drop proposed § 421.111 and restate 
their content in a single new paragraph
(f) in § 421.5 General provisions.
E. Federal Financial Participation (FFP) 
in State Expenditures for Skilled 
Nursing Facility (SNF) Services 
Furnished to Individuals under 21
1. Discussion

Section 441.11 of the Medicaid rules 
provides that FFP in State payments for 
individuals in a facility may continue for 
up to 30 days after the Medicaid agency 
terminates or does not renew the 
facility’s provider agreement if—

• The individual was admitted to the 
facility before the effective date of 
termination or expiration of the provider 
agreement; and

• The agency makes reasonable 
efforts to transfer the individual to 
another facility or to alternate care.

Through and oversight, SNF care for 
individuals under 21 was not included in 
the list of services subject to the 30-day 
continuation.

We proposed to correct that oversight.

2. Change in the Regulations
We amended § 441.11(c) to add SNF 

services to individuals under 21 to the 
list of services subject to the 30-day 
continuation.
F. Bases for Denial o f Provider 
Agreements
1. Discussion

Previous Medicare rules provided that 
HCFA could refuse to enter into or 
renew a provider agreement with a 
provider or potential provider that had
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been adjudged bankrupt or insolvent 
(§ 489.12(a)(3)).

Section 525 if the Revised Bankruptcy 
Code (11 U.S.C. 525) prohibits a 
“government unit” from denying a 
“license, permit, charter, franchise or 
other similar grant to” a person solely 
because the person has been a debtor 
under that title or a bankrupt under the 
Bankruptcy Act. The purpose of the 
prohibition is to ensure that the intent of 
the Code (i.e., to afford the banknipt 
individual or entity the opportunity for a 
“fresh start”) is not frustrated.

2. Change in the Regulations
Since previous § 489.12(a)(3) was in 

conflict with section 525 of the revised 
bankruptcy code, (it specified that 
“bankruptcy” or “insolvency” was of 
itself a basis for denial of a provider 
agreement), we have, as we proposed, 
revised that section to specify that an 
agreement may be denied if the entity is 
unable to assure compliance with the 
requirements of the Medicare statute 
(title XVIII of the Act).

III. Technical Correction
While this final rule was under 

development, we published final rules 
on Conditions for Medicare Payment 
(March 2,1988, at 53 FR 6629) and later 
discovered and incorrect cross 
reference. We are taking advantage of 
the opportunity afforded by this 
document to make the needed technical 
amendment, at the end of the 
regulations text.
IV. Regulatory Impact Statement 
Executive Order 12291

Executive Order 12291 requires us to 
prepare and publish a regulatory impact 
analysis for any rule that is likely to 
have an annual impact of $100 million or 
more on the economy, cause a major 
increase in costs or prices, or meet other 
thresholds specified in section 1(b) of 
the Order. The Secretary has 
determined that these rules will have 
little, if any, impact and that a 
regulatory analysis is not required.

Regulatory Flexibility Analysis
Consistent with the Regulatory 

Flexibility Act (RFA) and section 
1102(b) of the Social Security Act, we 
prepare a regulatory flexibility analysis 
for each rule, unless the Secretary 
certifies that the particular rule will not 
have a significant economic impact on a 
substantial number of small entities, or 
a significant impact on the operation of 
a substantial number of small rural 
hospitals.

For purposes of the RFA, we consider 
all providers and suppliers of services to 
be small entities. For purposes of section
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1102(b) of the Act, we define a small 
rural hospital as a hospital that has 
fewer that 50 beds, and is located 
anywhere but in a metropolitan 
statistical area.

We have determined, and the 
Secretary certifies, that these rules will 
not have a significant economic impact 
on a substantial number of small entities 
or a significant impact on the operation 
of a substantial number of small rural 
hospitals.

Paperwork Reduction Act

This document contains no 
information collection requirements that 
are subject to review under the 
Paperwork Reduction Act of 1980.

List of Subjects
42 CFR Part 409

Health facilities, Medicare.

42 CFR Part 410

Health facilities, Health professions, 
Kidney diseases, Laboratories,
Medicare, Rural areas, X-rays.

42 CFR Part 416

Health facilities, Health professions, 
Medicare, Reporting and recordkeeping 
requirements.

42 CFR Part 421

Administrative practice and 
procedure, Health facilities, Health 
professions, Medicare, Reporting and 
recordkeeping requirements.

42 CFR Part 424

Assignment of benefits, Claims for 
payment, Emergency services, Physician 
certification, Plan of treatment.

42 CFR Part 441

Family planning, Grant programs- 
health, Infants and children, Medicaid, 
Penalties, Prescription drugs, Reporting 
and recordkeeping requirements.

42 CFR Part 489

Health facilities, Medicare.
42 CFR Chapter IV is amended as set 

forth below:
A. Part 409 is amended as follows:

PART 409— HOSPITAL INSURANCE 
BENEFITS

1. The authority citation continues to 
read as follows:

Authority: Secs. 1102 and 1871 of the Social 
Security Act (42 U.S.C. 1302 and 1395hh) 
unless otherwise noted.

2. Section 409.82 is amended by 
revising paragraphs (b) and (c) to 
remove the tables and clarify
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applicability of deductible amounts, to 
read as follows:

§ 409.82 Inpatient hospital deductible.
★  ★  * * *

(b) Specific deductible amounts. The 
specific deductible amounts for each 
calendar year are published in the 
Federal Register no later than October 1 
of the preceding year.

(c) Exception to published amounts. If 
the total hospital charge is less than the 
deductible amount applicable for the 
calendar year in which the services 
were furnished, the amount of the 
charge is the deductible for the year.

3. Section 409.83 is amended by 
revising paragraphs (b) and (c) to 
remove the tables and clarify 
applicability of the coinsurance 
amounts, to read as follows:

§ 409.83 Inpatient hospital coinsurance. 
* * * * *

(b) Specific coinsurance amounts. The 
specific coinsurance amounts for each 
calendar year are published in the 
Federal Register no later the October 1 
of the preceding year.

(c) Exceptions to published amounts.
(1) If the actual charge to the patient for 
the 61st through the 90th day of 
inpatient hospital services is less than 
the coinsurance amount applicable for 
the calendar year in which the services 
were furnished, the actual charge per 
day is the daily coinsurance amount.

(2) If the actual charge to the patient 
for the 91st through the 150th day 
(lifetime reserve days) is less than the 
coinsurance amount applicable for the 
calendar year in which the services 
were furnished, the beneficiary is 
deemed to have elected not to use the 
days because he or she would not 
benefit from using them.

4. Section 409.85 is amended by 
revising paragraphs (b) and (c) to 
remove the tables and clarify 
applicability of the SNF coinsurance 
amounts, to read as follows:

§ 409.85 Skilled nursing facility (SNF) care 
coinsurance.
* * * * *

(b) Specific coinsurance amounts. The 
specific SNF coinsurance amounts for 
each calendar year are published in the 
Federal Register no later than October 1 
of the preceding year.

(c) Exception to published amounts. If 
the actual charge to the patient is less 
than the coinsurance amount applicable 
for the calendar year in which the 
services were furnished, the actual 
charge per day is the daily coinsurance.

B. Part 410 is amended as follows:

PART 410— SUPPLEMENTARY 
MEDICAL INSURANCE (SMI) BENEFITS

1. The authority citation continues to 
read as follows:

Authority: Secs. 1102,1832,1833,1835,1861 
(r), (s), and (cc), 1871, and 1881 of the Social 
Security Act (41 U.S.C. 1302,1395(k), 13951, 
1395n, 1375x (r), (s) and (cc), 1395hh, and 
1395rr).

2. A new § 410.68 is added, and the 
table of contents is amended to reflect 
this change.

§ 410.68 Antigens: Scope and conditions.
Medicare Part B pays for—
(a) Antigens that are furnished as 

services incident to a physician’s 
professional services; or

(b) A supply of antigen sufficient for 
not more than 12 weeks that is—

(1) Prepared for a patient by a doctor 
of medicine or osteopathy who has 
examined the patient and developed a 
plan of treatment including dosage 
levels; and

(2) Administered—
(i) In accord with the plan of 

treatment developed by the doctor of 
medicine or osteopathy who prepared 
the antigen; and

(ii) By a doctor of medicine or
. osteopathy or by a properly instructed 
person under the supervision of a doctor 
of medicine or osteopathy.

C. Part 416 is amended as set forth 
below:

PART 416— AMBULATORY SURGICAL 
SERVICES

1. The authority citation continues to 
read as follows:

Authority: Secs.1102,1832(a)(2), 1833,1863, 
and 1864 of the Social Security Act (42 U.S.C. 
1302,1395k(aM2), 1395L 1395z, and 1395aa).

2. Section 416.44 is amended by 
revising paragraph (c) to remove the 
requirements for thoracotomy set and 
add “emergency medical equipment” as 
an item that the ASC must make 
available if the medical staff requests it, 
to read as follows:

§ 416.44 Condition for coverage—  
environment 
* * * * *

(c) Standard: Em ergency equipment. 
Emergency equipment available to the 
operating rooms must include at least 
the following:

(1) Emergency call system.
(2) Oxygen.
(3) Mechanical ventilatory assistance 

equipment including airways, manual 
breathing bag, and ventilator.

(4) Cardiac defibrillator.
(5) Cardiac monitoring equipment.
(6) Tracheostomy set.

(7) Laryngoscopes and endotracheal 
tubes.

(8) Suction equipment.
(9) Emergency medical equipment and 

supplies specified by the medical staff.
*  *  *  *  *

D. Part 421 is amended as set forth 
below:

PART 421— INTERMEDIARIES AND 
CARRIERS

1. The authority citation continues to 
read as follows:

Authority: Secs. 1102,1815,1816,1833,1842, 
1861(u), 1871,1874, and 1875 of the Social 
Security Act (42 U.S.C. 1302,1395g, 1395h, 
13951,1395u, 1395x(u), 1395hh, 1395kk, and 
13911), and 42 U.S.C. 1395b-l.

2. Section 421.5 is amended to add a 
new paragraph (f), to read as follows:

§ 421.5 General provisions.
* * * * *

(f) Provision for automatic renewal. 
Agreements and contracts under this 
part may contain automatic renewal 
clauses for continuation from term to 
term unless either party gives notice, 
within timeframes specified in the 
agreement or contract, of its intention 
not to renew.

3. Section 421.100 is amended by 
revising the introductory text and 
paragraphs (a) and (f) to read as follows:

§ 421.100 Intermediary functions.
An agreement between HCFA and an 

intermediary specifies the functions to 
be performed by the intermediary, 
which must include, but are not 
necessarily limited to, the following:

(a) Coverage. (1) The intermediary 
ensures that it makes payments only for 
services that are:

(1) Furnished to Medicare 
beneficiaries;

(ii) Covered under Medicare; and
(iii) In accordance with PRO 

determinations when they are services 
for which the PRO has assumed review 
responsibility under its contract with 
HCFA.

(2) The intermediary takes 
appropriate action to reject or adjust the 
claim if—

(i) The intermediary or the PRO 
determines that the services furnished 
or proposed to be furnished were not 
reasonable, not medically necessary, or 
not furnished in the most appropriate 
setting; or

(ii) The intermediary determines that 
the claim does not properly reflect the 
kind and amount of services furnished. 
* * * * *

(f) Reconsideration o f determinations. 
The intermediary must establish and
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maintain procedures approved by HCFA 
for the reconsideration of its 
determinations to deny payments to an 
individual or to the provider that 
furnished services to the individual. The 
PRO performed reconsideration of cases 
in which it made a determination 
subject to reconsideration.

4. Section 421.200 is amended by 
revising the introductory text and 
paragraph (a) to read as follows:

§ 421.200 Carrier functions.
A contract between HCFA and a 

earner specifies the functions to be 
performed by the carrier, which must 
include, but are not necessarily limited 
in the following:

(a) Coverage. (1) The carrier ensures 
that payment is made only for services 
that are:

(1) Furnished to Medicare 
beneficiaries;

(ii) Covered under Medicare; and
(iii) In accordance with PRO 

determinations when they are services 
for which the PRO has assumed review 
responsibility under its contract with 
HCFA.

(2) The carrier takes appropriate 
action to reject or adjust the claim if—

(i) The carrier or the PRO determines 
that the services furnished or proposed 
to be furnished were not reasonable, not 
medically necessary, or not furnished in 
the most appropriate setting;

(ii) The carrier determines that tfye 
claim does not properly reflect the kind 
and amount of services furnished.
* * ♦ ★  *

§ 421-204 [Removed]
5. Section 421.204 is removed and the 

table of contents is amended to reflect 
the removal.

E. Part 441 is amended as set forth 
below:

PART 441— SERVICES: 
REQUIREMENTS AND LIMITS 
APPLICABLE TO SPECIFIC SERVICES

1. The authority citation continues to 
read as follows:

Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302) unless otherwise noted.

2. In § 441.11 the term “subchapter” is 
changed to “chapter” wherever it 
appears; the introductory text of 
paragraph (c) is reprinted, and a new 
paragraph (c)(8) is added, to read as 
follows:
§ 441.11 Continuation of FFP for 
institutional services.
* * * * *

(c) Services for which FFP may be 
continued. FFP may be continued for

any of the following services, as defined 
in Subpart A of Part 440 of this chapter:
*  ★ A *  *

(8) Skilled nursing facility services for 
individuals under 21.

F. Part 489 is amended as set forth 
below:

PART 489— PROVIDER AGREEMENTS 
UNDER MEDICARE

1. The authority citation continues to 
read as follows:

Authority: Secs. 1102,1861,1864,1866, and 
1871 of the Social Security Act (42 U.S.C. 
1302,1395x, 1395aa, 1395cc, 1395hh).

§489.12 [Amended]
2. Section 489.12 is amended by 

revising paragraph (a)(3) and removing 
and reserving paragraph (b), to read as 
follows:

(a) Bases fo r denial. * * *
(3) The provider or prospective 

provider is unable to give satisfactory 
assurance of compliance with the 
requirements of title XVIII of the Act.

(b) [Reserved]
G. Technical Amendments:

§ 409.61 [Amended]
Í . In paragraph (b); the parenthetical 

statement at the end is removed.

§ 424.80 [Amended]
2. In paragraph (b)(6), “§ 411.73(b)(3)” 

is changed to “§ 424.73(b)(3)".
(Catalog of Federal Domestic Assistance 
Program No. 13,714, Medical Assistance 
Program; No. 13,773, Medicare-Hospital 
Insurance, and No. 13,774, Medicare- 
Supplementary Medical Insurance)

Dated: October 31,1988.
William L. Roper,
Administrator, Health Care Financing 
Administration.

Approved: November 17,1988.
Otis R. Bowen,
Secretary.
[FR Doc. 89-1606 Filed 1-26-89; 8:45 am) 
BILLING CODE 4102-01-M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 73
[MM Docket No. 87-264; RM-5729; RM- 
6097]

Radio Broadcasting Services; Uve Oak 
and St. Augustine, FL

a g e n c y : Federal Communications
Commission.
a c t io n : Final rule.
Su m m a r y : The Commission, at the

request of Shull Broadcasting Co., Inc. 
substitutes Channel 250C2 for Channel 
249A at St. Augustine, Florida, and 
modifies its license for Station WUVU 
to specify operation on the higher 
powered channel. Channel 250C2 can be 
allotted to St. Augustine in compliance 
with the Commission’s minimum 
distance separation requirements with a 
site restriction of 12.7 kilometers north 
to avoid a short-spacing to the proposed 
allotment of Channel 250C to 
Clearwater, Florida, and to the 
construction permit of Station WSCF, 
Channel 251C2 at Titusville, Florida. The 
coordinates for this allotment are North 
Latitude 30-00-00 and West Longitude 
81-21-35. This action also denies the 
request of WNER Radio, Inc. to 
substitute Channel 251C for Channel 
251 C l at Live Oak, Florida, and the 
modification of its license for Station 
WQHL accordingly. With this action, 
this proceeding is terminated.
EFFECTIVE DATE: March 10,1989.
FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Report 
and Order, MM Docket No. 87-264, 
adopted December 13,1988, and 
released January 24,1989. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW„ Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractor, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW„ Suite 140, 
Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
1. The authority citation for Part 73 

continues to read as follows:
Authority: 47 U.S.C. 154,303.

§73.202 [Amended]

2. Section 73.202(b), the FM Table of 
Allotments for St. Augustine, Florida, is 
amended by deleting Channel 249A and 
adding Channel 250C2.
Federal Communications Commission.
Steve Kaminer,
Deputy Chief, P olicy and Rules Division,
M ass M edia Bureau.
[FR Doc. 89-1955 Filed 1-26-89; 8:45 am] 
BILLING CODE 6712-01-M


