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varieties of potatoes. For this reason, the 
committee recommended retaining the 
special purpose shipment requirements 
for non-red-skinned potatoes. These 
requirements could be eliminated at 
some point in the future if experience 
indicates that there is a viable market 
for these small potatoes.

An editorial change is being made 
regarding the special purpose 
requirements for other than red-skinned 
potatoes. While the current regulation 
specifies that handlers apply for a 
“special purpose certificate,” the proper 
term is “ Certificate of Privilege.” This is 
the term used elsewhere in the 
regulation, and this revision is made in 
the interest of consistency.

Section 8e of the Agricultural 
Marketing Agreement A ct of 1937 
requires that when certain domestically 
produced commodities, including Irish 
potatoes, are regulated under a Federal 
marketing order, imports of that 
commodity must meet the same or 
comparable grade, size, quality, or 
maturity requirements. Section 8e also 
provides that whenever two or more 
marketing orders regulating a 
commodity produced in different areas 
of the United States are concurrently in 
effect, the Secretary shall determine 
which of the areas produces the 
commodity in most direct competition 
with the imported commodity. Imports 
then must meet the quality standards set 
for that particular area. Because the 
import requirements for red-skinned 
potatoes are based on the marketing 
orders covering Washington potatoes 
(M .O .946) and Colorado Area No. 2 
potatoes ( M .0 .948), these changes in 
the handling requirements for Oregon- 
Califomia potatoes will have no effect 
on the potato import regulation.

The information collection 
requirements contained in the 
provisions of the regulations to be 
revised by this interim final rule have 
been previously approved by the Office  
of Management and Budget (OMB) 
under the provisions of 44 U .S .C . chapter 
35 and have been assigned O M B No. 
0581-0112. This action reduces the 
current information collection burden by 
eliminating the reporting requirements 
applicable to shipments of small, high 
quality red-skinned potatoes.

Based on the above, the Administrator 
of AMS has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities.

After consideration of all relevant 
matter presented, including the 
information and recommendations 
submitted by the committee and other 
available information, it is found that 
the rule, as hereinafter set forth, will

tend to effectuate the declared policy of 
the Act.

Pursuant to 5 U .S .C . 553, it is also 
found and determined that it is 
impracticable, unnecessary and contrary 
to the public interest to give preliminary 
notice prior to putting this rule into 
effect and that good cause exists for not 
postponing the effective date of this 
action until 30 days after publication in 
the Federal Register for the following 
reasons: (1) The harvest and shipment of 
red-skinned potatoes has begun, and 
this relaxation of requirements should 
apply to as many shipments as possible;
(2) potato handlers are aware of this 
action which was recommended by the 
committee at a public meeting, and they 
will not need additional time to comply 
with the changed requirements; (3) this 
rule facilitates the handling of red­
skinned potatoes to meet current 
consumer demand, and expediting its 
effective date will be advantageous to 
producers and consumers alike; and (4) 
this interim final rule provides a 30-day 
comment period, and all comments 
timely received will be considered prior 
to the finalization of the rule.

List of Subjects in 7 C F R  Part 947
Marketing agreements and orders, 

Potatoes, Oregon, California.
For the reasons set forth in the 

preamble, 7 C FR  Part 947 is amended as 
follows:

PART 947—IRISH POTATOES GROWN 
IN MODOC AND SISKIYOU COUNTIES, 
CALIFORNIA, AND ALL COUNTIES IN 
OREGON, EXCEPT MALHEUR COUNTY

1. The authority citation for 7 CFR  
Part 947 continues to read as follows:

Authority: Secs, lr-19, 48 Stat. 31. as 
amended; 7 U.S.C. 601-674.

2. Section 947.340 is amended by 
revising paragraph (b) to read as 
follows:

Note.—This section will appear in the Code 
of Federal Regulations.

§947.340 Handling regulation. 
* * * * *

(bj Size requirements. (1) Such 
potatoes shipped to points within the 
continental United States shall be at 
least 2 inches in diameter or weigh at 
least 4 ounces, and such potatoes 
shipped to export destinations shall be 
at least IV 2 inches in diameter.

(2) Red-skinned varieties of potatoes 
may be shipped without regard to any 
minimum size requirement, if they 
otherwise grade at least U.S. No. 1.

(3) A ll non-red-skinned varieties of 
potatoes that measure less than 1V4 
inches in diameter may be shipped if 
such potatoes otherwise grade at least

U .S. No. 1 and are packed in quantities 
of 50 pounds or more per container: 
Provided, That any person who desires 
to handle such potatoes shall each 
season prior to shipment apply for and 
obtain a Certificate of Privilege from the 
committee authorizing shipment of the 
potatoes for market expansion purposes: 
Provided further, That any person who 
so handles potatoes for market 
expansion purposes shall promptly 
report the shipment, grading, and usage 
of the potatoes to the committee.
* * * * *

Dated: August 16,1988.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable 
D ivision.
[FR Doc. 88-18875 Filed 8-18-88; 8:45 am] 
BILLING CODE 3410-02-M

NUCLEAR REGULATORY 
COMMISSION

10 CFR Parts 2,19,20,21,51,70,72,
73,75 and 150

Licensing Requirements for the 
Independent Storage of Spent Nuclear 
Fuel and High-Level Radioactive 
Waste

a g e n c y : Nuclear Regulatory
Commission.
a c t io n : Final rule.

s u m m a r y : The Nuclear W aste Policy 
A ct of 1982, as amended (NW PA) 
requires that monitored retrievable 
storage facilities (MRS) for spent 
nuclear fuel and high-level radioactive 
waste (HLW) be subject to licensing by 
the Nuclear Regulatory Commission 
(NRC). The N R C  is adding language to 
its regulations in 10 CFR  Part 72 to 
provide for licensing the storage of spent 
nuclear fuel and H L W  in an M R S. The 
Commission intends to have the 
appropriate regulation to fulfill the 
requirements of the N W P A  in place in a 
timely manner. The rule would also 
clarify certain issues that have arisen 
since Part 72 was made effective on 
November 28,1980 and incorporate 
other changes resulting from public 
comments received.
EFFECTIVE DATE: September 19,1988. 
ADDRESSES: Copies of NUREG-0575, 
NUREG-1092, and NUREG-1140 may be 
purchased from the Superintendent of 
Documents, U .S. Government Printing 
Office, P.O. Box 37082, Washington, D C  
20013-7082. Copies are also available 
from the National Technical Information 
Service, 5282 Port Royal Road, 
Springfield, V A  22161. A  copy of each 
N U R E G  is also available for public
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inspection and/or copying at the N R C  
Public Document Room, 1717 H  Street 
N W „ Washington, D C.
FOR FURTHER INFORMATION CONTACT: 
Keith G . Steyer or C .W . Nilsen, Office of 
Nuclear Regulatory Research, U .S. 
Nuclear Regulatory Commission, 
Washington, D C  20555, telephone 
(301)492-3824 or 492-3834, respectively. 
SUPPLEMENTARY INFORMATION: On M ay  
27,1986, following Commission 
approval, the proposed revision to 10 
CFR  Part 72 relating to M R S licensing 
was published in the Federal Register 
(51 F R 19106) for comment. The 
comment period expired on August 25, 
1986.

The N R C  received 195 comment 
letters from utilities, engineering 
companies, State offices, environmental 
groups, private citizens, and a member 
of the U .S. House of Representatives.
The comment letters from private 
citizens numbered about 145. (Some of 
these were signed by several individuals 
or were submitted on behalf of private 
business firms.) From the comment 
letters received, the staff identified 27 
separate topics to which specific 
responses were directed. Comments 
were also received which addressed the 
original rule, not the proposed 
amendment. In response to the 
comments, several changes have been 
made to the proposed rule. The majority 
of these changes are mainly clarifying in 
nature.

In order to provide sufficient space to 
accommodate possible future 
amendments to Part 72, the sections of 
the final rule have been renumbered. To 
aid the reader in following the 
discussion of comments in the preamble 
of the final rule, each reference to a 
specific section of the final rule is 
followed by a bracketed reference to the 
parallel section of the proposed rule.

A  compilation of the issues raised as a 
result of public comment and the 
accompanying Commission response 
follow:

1. Backfitting
Comment: Several commenters 

indicated that the proposed rule should 
incorporate the sense of the reactor 
backfitting rule set out in 10 C FR  50.109.

Response: Although these storage 
facilities are not like reactors but are, 
for the most part static by nature with 
very little need for design changes, the 
staff has revised the backfitting 
requirements of 10 CFR  72.62 (§ 72.42). 
The change is being made to conform 
§ 72.62 (§ 72.42) more closely to § 50.109 
as modified by the court decision in 
Union o f Concerned Scientists, et al., v. 
U.S. Nuclear Regulatory Commission, et

al., Nos. 85-1757 and 86-1219, 824 F.2d 
108 (U .S.C .A .D .C . August 4,1987).

2. Opportunity for Hearing Prior to the 
First Receipt o f Spent Fuel or High- 
Level Radioactive Waste (HLW )

Comment: A  new proposed § 72.46(c) 
(§ 72.34(c)) was added to 10 CFR  Part 72 
specifically providing that the 
Commission may, upon its own 
initiative, issue a notice of opportunity 
for hearing prior to the first receipt of 
spent fuel or high-level radio-active 
waste at an M R S if it finds this to be in 
the public interest. In the supplementary 
information in the M ay 27,1986 
Proposed Rule, the Commission 
indicated its own considerations on this 
topic and expressed particular interest 
in receiving public comment on (1) the 
need to make a finding before M R S  
operation that construction conforms to 
the license application, (2) provisions for 
second stage hearing rights to address 
specific new issues which could not 
have been litigated at the first stage 
and/or new information which has been 
revealed since issuance of the license, 
and (3) the format of the hearing, if held. 
O f the comment letters that addressed 
these points, some expressed no 
preference, some favored the provisions, 
some thought the provisions were 
unnecessary.

The principal reasons given by 
proponents of these provisions are that 
the public will have more confidence 
that the M R S will be operated safely 
and that there should be a clear 
opportunity to examine new issues 
which could be raised. Other comments 
of proponents were that the Department 
of Energy has had poor public 
performance in the past, that the degree 
of hazard is similar to nuclear power 
reactors which require a two-stage 
process, and that the opportunity for a 
second hearing could be an appropriate 
time to examine technical/financial 
information. Additional comments 
suggested that the rule require a second 
mandatory hearing and that funding be 
provided for nonprofit groups to 
participate in a second hearing.

On the topic of a finding it was 
suggested that (1) criteria be set forth for 
any finding the Commission may make, 
and (2) the N R C  inspections should 
certify quality assurance and 
completeness of construction in an 
inspection report prior to initiation of 
operation. One comment suggested that 
start-up of the M R S should be linked to 
the repository authorization as an issue 
at a second hearing.

The principal reasons given by those 
opposed to the new provisions for a 
second hearing were that (1) it would 
cause unnecessary delay, (2) the

Commission’s regulations in 10 CFR Part 
2 were sufficient to examine any new 
issues, (3) the N R C ’s normal systematic 
inspections are adequate to assure that 
construction was proper, (4) the nature 
of the M R S is such that all issues could 
be covered by the opportunity for public 
review prior to issuing a license and 
starting construction, and (5) the 
backfitting provision (§ 72.62 (§ 72.42)) 
provides additional assurance that 
significant issues may be raised by staff 
after the license is issued. Other reasons 
offered in objection to the new 
provisions were that (6) there was no 
basic difference between an M RS and 
an Independent Spent Fuel Storage 
Installation (ISFSI), (7) the small amount 
of solidified high-level waste which 
could be received could not justify any 
change in procedure from an ISFSI, and 
(8) the Safety Analysis Report (SAR) 
update procedure will assure that any 
new issue will be known and 
understood by N R C  staff.

Response: The Commission 
specifically added the new provision 
and requested comments in order to 
obtain as complete an understanding as 
possible of whether or not any benefits 
would accrue to the public from such a 
procedure. This was done with full 
knowledge that the Atomic Energy Act 
of 1954, as amended, only requires one 
hearing and that under the procedures in 
10 CFR  Part 2 the opportunity always 
exists for any member of the public to 
bring any new issues to the 
Commission’s attention.

In the comments received from the 
public there was no indication that there 
were likely to be any new safety issues 
brought forward which could not have 
been fully addressed on the occasion of 
the hearing held prior to issuance of the 
license. The licensing process of Part 72 
supports one-stage licensing as it 
requires that all information needed for 
the licensing action be available and 
complete before a license is issued, i.e., 
final design, quality assurance/control 
procedures, operator training 
procedures, operating technical 
specifications, etc. Unlike a reactor 
license where a construction permit is 
issued prior to final design, an M RS  
application for license contains a final 
and complete design and therefore one- 
stage licensing is achievable. A s to 
conformance of construction with the 
application and license, the Commission 
believes that, unlike reactors, 
construction of Part 72 type facilities 
will be simple and straightforward. 
Accordingly, in the Commission’s 
judgment, there will be no need, as part 
of the safety review prior to license 
issuance, to require an applicant to



Federal Register / V o l. 53, N o . 161 / Frid ay, A u g u st 19, 1988 / R ules and R egulations 31653

“prove” conformance of the as-built 
facility with the application. N R C  would 
audit construction progress and, in the 
event some problems were found, 
enforcement action could be taken to 
correct them and, if necessary, halt the 
receipt of spent fuel until they were 
corrected. In this regard, § 72J82(c){3)
(§ 72.56(c)(3)) provides for establishing 
an NRC resident inspection program if 
warranted.

3. Interaction with States

Comment Comments were received 
concerning providing of information to 
State and local governments and their 
interaction in the licensing process with 
DOE and the Commission.

Response: Under § 72.200 (§ 72.310) of 
the proposed rule, the Governor and 
legislature of any State in which a  
monitored retrievable storage 
installation may be located and the 
governing body of any affected Indian 
tribe will be provided timely and 
complete information regarding 
determinations or plans made by the 
Commission with respect to siting, 
development, design, licensing, 
construction, operation, regulation or 
decommissioning of such monitored 
retrievable storage facility. In response 
to the comment, the Commission will 
change § 72.200 (§ 72.310) “ Provision of 
MRS Information” to require that the 
above information will also be provided 
to each affected unit of local 
government and to the Governors of any 
contiguous States. The definition of 
“affected unit of local government”  
which has been added to § 72.3 tracks 
the definition used in the Nuclear W aste 
Policy Amendments A ct of 1987. (Sec. 
5002, Pub. L. 100-203,101 Stat. 1330-227 
(42 U .S.C. 10101 (31)).) Participation by 
persons, including States, in license 
reviews is as provided for in 10 C F R  
Part 2, Subpart G .

4. High Burn-Up Fuel

Comment. In response to a 1980 
petition for rulemaking, the Commission 
agreed (51 FR 23233, June 26,1986) to 
prepare an environmental assessment 
on high bum-up fuel. The Commission’s 
response concerning impacts of high 
burn-up fuel should be provided.

Response: The Commission issued an 
environmental assessment addressing 
the subject of high bum-up fuel in 
February 1988 “Assessment of the Use 
of Extended Bumup Fuel in Light Water 
Power Reactors”  (NUREG/CR-5009).
The assessment concluded 

Environmentally, this bumup increase 
would have no significant impact over 
normal bumup.”

5. Emergency Planning
Comment: A s  discussed in 

supplementary information to the 
proposed revisions to 10 CFR  Part 72 the 
rule was rewritten to set forth explicit 
requirements appropriate to an ISFSI or 
an M RS, rather than Tefer to Appendix E  
to C FR  Part 50, which is specific to 
nuclear power reactors. Responders 
commented on this change. Several 
thought that there should be a wider 
dissemination of the emergency plan 
which an applicant would have to 
prepare pursuant to the rewritten § TLZl 
(§ 72.19), as well as a comment period 
longer than the specified 60 days. 
Another responder thought that 60 days 
was adequate. Other comments were 
that (1) sabotage of casks and terrorism, 
sabotage and military attack scenarios 
should be considered in an emergency 
plan, (2) a fully developed and tested 
offsite emergency plan should be 
developed, (3) the new version of § 72.32 
(§ 72.19) implies a need for offsite 
protective actions which is incorrect, (4) 
the supplementary information which 
will accompany the issuance o f the final 
rule should discuss worldwide 
experience and previous reviews and 
studies as support for the new 
emergency planning provisions, and (5) 
the emergency plan should continue to 
be the same as that for nuclear power 
reactors.

Response: The basic concept of 
emergency planning in § 72.32 (§ 72.19) 
has not been changed. None o f the 
respondents provided any additional 
information to the staff or questioned 
the staff analyses such as to change the 
basis for the staffs approach to 
emergency planning for an ISFSI or an 
M R S. Moreover, in view of the relatively 
passive nature of facilities for the 
receipt, handling and storage of spent 
fuel and high-level radioactive waste, as 
compared to operating power reactors, 
emergency plans for ISFSI and M R S  
need not be equivalent to emergency 
plans for reactors.

Since the proposed revision of Part 72 
was published for comment on M ay 27, 
1986, the N R C  has.published proposed 
amendments to 10 C F R  Parts 30,40, and 
701 which would require certain N R C  
fuel cycle and other radioactive 
materials licensees that engage in 
activities that may have the potential for 
a significant accidental release o f N R C- 
lioensed materials to establish and 
maintain approved emergency plans for 
responding to such accidents. Although 
applicable to persons licensed under

* Proposed rule on Emergency Preparedness for 
Fuel Cycle and Other Radioactive Material 
Licensees, 52 FR 12921, April 20» 1987.

different parts of the Commission’s 
regulations, the proposed requirements 
for emergency plans in Parts 30, 40, and 
70 contain substantially identical 
provisions because they are designed to 
protect the public against similar 
radiological hazards. The proposed 
revision of Part 72 as published for 
comment also requires applicants for an 
ISFSI or M R S license to submit an 
emergency plan (see $ 72.32 (§ 72.19).) 
Although the texts of proposed § 72.19 
(redesignated § 72.32) and the parallel 
provisions of the proposed Emergency 
Preparedness rule are not identical, 
these provisions have the same purpose 
and use the same approach. In both 
cases, the proposed regulations require 
onsite emergency planning with 
provisions for offsite emergency 
response in terms of coordination and 
communication with offsite authorities 
and the public. It is therefore 
appropriate that in both cases these 
requirements should be expressed in the 
same way.

Until the Commission promulgates the 
Emergency Preparedness rule in final 
form, it is not possible to ascertain 
exactly the language that should be 
used. In view of these circumstances 
and since there is every expectation that 
this period of uncertainty will be of 
relatively short duration, we believe the 
prudent course of action is to reserve 
§ 72.32 (§ 72.19), Emergency plan, in the 
final rule with the understanding that 
the text of this section will be 
promulgated in final form as a 
conforming amendment when the 
Commission adopts and promulgates the 
final Emergency Preparedness rule or 
shortly thereafter. W e should point out 
that the temporary absence from Part 72 
of requirements respecting emergency 
plans does not present any difficulties 
from a regulatory standpoint. To date, 
only three licenses have been issued 
under Part 72. Two licensees also hold 
Part 50 licenses and are required to 
comply with the provisions respecting 
emergency plans set out in the Part The 
Part 72 license held by the third licensee 
contains conditions relating to 
emergency planning with which that 
licensee must comply.

Sabotage, terrorism, and military 
attacks are not treated as emergency 
preparedness issues. The Commission’s 
established practice with respect to 
dangers of enemy action is that the 
protection of the United States against 
hostile enemy acts is a responsibility of 
the nation’s defense establishment and  
the various agencies having internal 
security functions. Acts other than 
military are covered under a planning 
system included in Subpart H of Part 72,
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which contains requirements respecting 
physical security and safeguards 
contingency plans that are specifically 
designed to preclude the occurrence of 
such acts. The primary purpose of an 
emergency response plan is to prescribe 
measures to be taken to mitigate the 
effects of accidental releases of 
radioactivity, irrespective of their cause. 
Thus, in the unlikely event that there 
should be an accidental release of 
radioactivity by reason of an act of 
terrorism or an act of sabotage, 
protective actions would be taken as 
prescribed in the emergency response 
plan, just as they would be taken in the 
case of accidental release arriving from 
other causes.

6. Department o f Energy as Licensee for 
the M R S

Comment: Respondents commented 
on several aspects of the licensing of the 
Department of Energy for the M R S. One 
commenter requested that in every 
instance in which there would be a 
difference in requirement between the 
Department and other licensees, that 
that difference should be specifically 
defined in Part 72. Other commenters 
pointed out that the funding for the M R S  
was from the Nuclear W aste Fund as 
stipulated in the N W P A  and, therefore, 
the Department should be required, 
through Part 72, to show how these 
funds will be adequate for operation and 
decommissioning. A  further commenter 
questioned the Department’s authority 
pursuant both to Part 72 and its own 
orders to delegate quality assurance 
responsibilities to its contractor(s). One 
commenter suggested that Part 72 should 
permit revocation or suspension of the 
Department’s license for the M R S since 
the N R C  could not impose civil penalties 
for license violations.

Response: A s discussed in the 
supplementary information to the 
proposed revisions to Part 72, the 
Department of Energy is exempted from 
certain financial reports, creditor 
information and financial plans for 
decommissioning. A s  pointed out in the 
comment above, funding for the M R S  
will be from the Nuclear W aste Fund, 
separately accountable from public 
funds. Consistent with the principle of 
full cost recovery in section 302 of the 
N W P A  (96 Stat. 2257, 42 U .S .C . 10222) 
this fund will provide all financial 
resources for the M R S, i.e., licensing, 
construction, operation and 
decommissioning. Since D O E is a 
federal agency and the status of the 
N W P A  waste fund is reported to and 
reviewed by the Congress yearly, the 
Commission believes that Congress will 
assure that adequate funds are available 
and appropriated for D O E to carry out

its statutory responsibility. Under these 
circumstances additional N R C  oversight 
is unnecessary and inappropriate.

A s to possible conflicts in the 
licensing and regulatory process 
between orders and procedures of the 
Department of Energy and N R C  
requirements, two government agencies, 
the commenter provided no specifics 
and the Commission is not aware of any 
such conflict. The Department will be 
provided the same latitude as any other 
licensee pursuant to § 72.142 (§ 72.101) 
wherein it is stated that “ the licensee 
may delegate to others, such as 
contractors, agents, or consultants, the 
work of establishing and executing the 
quality assurance program, but shall 
retain responsibility for the program."

The Energy Reorganization A ct of 
1974, as amended, and the Nuclear 
W aste Policy A ct of 1982, as amended, 
provide that upon authorization by 
Congress an M R S shall be subject to 
licensing by the Commission. 
Accordingly, no exemptions from the 
provisions of § 72.60 (§ 72.41), 
“Modification, revocation, and 
suspension of licenses” and § 72.84 
(§ 72.57), “Violation” are shown for the 
Department. In the exercise of this 
broad statutory authority and consistent 
with its customary practice in regulating 
other Federal licensees, the Commission 
may impose penalties on the 
Department if there is sufficient 
justification. The Commission knows of 
no other differences between the 
Department and other licensees for 
which a change in Part 72 is warranted. 
(The commenters recommended no 
specific changes in this area.)

7. Minimum D ecay Period (Age) for 
Receipt o f Spent Fuel

Comment: It was noted that there is a 
seeming discrepancy between the 
minimum decay period (age) of spent 
fuel as specified in § 72.2 (one year) and 
a reference to the environmental 
analysis in NUREG-1140, “ A  Regulatory 
Analysis on Emergency Preparedness 
for Fuel Cycle and Other Radioactive 
Material Licensees” (five-year decay 
assumed).

Response: The minimum one-year 
decay period in § 72.2 is based on 
assuring the decay of radioisotopes 
having half-lives on the order of a few  
days or less. In actuality, the decay 
periods are likely to be much longer 
than one year. Accordingly, the N U R EG - 
1140 analyses were based on the more 
realistic, but still conservative, 
assumption that five or more years of 
decay would have taken place for the 
spent fuel for which an accident in a dry 
cask was assumed. This is not a 
discrepancy since different purposes are

being served in each instance. In 
choosing a nominal decay period of 10 
years and a five-year minimum decay 
period in the design parameters for the 
M R S the Department of Energy (DOE) is 
merely exercising its own prerogative to 
use a longer decay criterion for purposes 
of fuel receipt. Selection of a five-year 
minimum decay period also reflects 
D O E ’s understanding that the spent fuel 
to be received at the M R S will already 
have decayed for periods of time likely 
to be even much greater than five years 
at individual power reactor sites. The 
original analysis for Part 72 was based 
on one-year decay.

8. Physical Security Plan

Comment: A  few commenters were 
concerned about the proposed change in 
the requirements of the physical security 
plan for the Department of Energy in 
that the Department must provide a 
certification that it will provide at the 
M R S “ such safeguards as it requires at 
comparable surface D O E  facilities to 
promote the common defense and 
security.”  The concerns were that this 
was an added requirement imposed only 
on the Department and that there was 
no definition of what a “ comparable” 
D O E  facility would consist of.

Response: For all licensees physical 
security plans are designed for two 
purposes: (1) To protect against 
sabotage and (2) to promote the common 
defense and security. The change in the 
requirements of the physical security 
plan is intended to be consistent with 10 
CFR  Part 60, “Disposal of High-Level 
Radioactive W astes in Geologic 
Repositories,” wherein it is recognized 
that the Department already carries 
these responsibilities for all of its 
facilities.

The Department in carrying out its 
responsibility to promote the common 
defense and security of all its facilities 
can best identify the surface D O E  
facilities to which the M R S is most 
comparable for purposes of physical 
security without the unnecessary burden 
of an N R C  definition of “ Comparable.” 
Comparability in this context is a 
function of the kinds and quantities of 
nuclear materials held at the facilities 
and the potential consequences of theft 
or sabotage. However, the N R C  staff 
believes that the Receiving Basin for 
Off-Site Fuel at the Savannah River 
Plant may be an appropriately 
comparable facility.

9. Continous Cask Monitoring Provision

Comment: Several commenters 
pointed out that the wording of the 
provision in § 72.122(h)(4) (§ 72.92(h)(4)) 
for monitoring of storage confinement
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systems was inconsistent with section 
141(b)(1 )(B) of the N W P A  (96 Stat. 2242, 
42 U.S.C. 10161(b)(1)(B)) wherein it is 
required that an M R S facility shall be 
designed to permit continous 
monitoring. Another commenter 
suggested that the State should 
participate in the monitoring.

Response: The difference in wording 
between section 141(b)(1)(B) of the 
NWPA (96 Stat. 2242, 42 U .S .C . 
10161(b)(1)(B)) and § 72.122(h)(4)
(§ 72.92(h)(4)) was inadvertent. The staff 
has corrected the wording of 
§ 72.122(h)(4) (§ 72.92(h)(4)) in the final 
rule to agree with the N W P A . A s to 
State participation in monitoring, this is 
a matter to be resolved with the 
Department or as indicated in Response 
Number 3.

10. Inspection and/or Monitoring
Comment: In § 72.44(c)(3)

(§ 72.33(c)(3)) the words "inspection and 
monitoring” have been changed to 
"inspection or monitoring.”

Response: The proposed change 
serves no useful purpose. The degree 
and method of inspection and 
monitoring will be dependent upon 
design and operational limits for specific 
cases. The words "inspection and 
monitoring” will be reinstated.

I t  Foreign Fuel
Comment: One commenter expressed 

objection to the processing and storage 
of foreign spent fuel or H LW  at the M R S  
and stated that it should be specifically 
prohibited.

Response: The reference to foreign 
fuel in § 72.78 (§ 72.54) of the proposed 
rule was limited to material transfer 
report requirements and was not 
intended either to restrict or to permit 
such processing or storage. Section 
302(a) of the N W P A  (96 Stat. 2257, 42 
U .S.C. 10222(a)) does specify only “ high- 
level radioactive waste, or spent nuclear 
fuel of domestic origin” and therefore 
the reference to foreign fuel at an M R S  
will be removed.

12. Tornado M issile
Comment: Commenters have 

disagreed with the deletion of the 
exemption regarding protection against 
tornado missile impact, that is, as 
expressed in the existing rule, “ * * * An  
ISFSI need not be protected from 
tornado missiles * * Another 
commenter who favors the deletion 
concerning protection from tornado 
missiles would also have the restriction 
limiting its scope to "* * * structures, 
systems, and components important to 
safety” deleted.

Response: The explanation of the 
exemption for tornado missiles, set out

in the preamble of the existing rule (45 
FR 74693, November 12,1980) states that 
radionuclide releases from spent fuel 
which has undergone at least a year of 
radioactive decay would not be 
significant in the event of tornado 
missile impact, citing an accident 
evaluation from NUREG-0575 "Generic 
Environmental Impact Statement on 
Handling and Storage of Spent Light 
Water Power Reactor Fuels” with 
gaseous radionuclide releases from 
water pool storage. With the continuing 
development of dry storage 
technologies, which include metal casks, 
concrete silos, dry wells, and air-cooled 
vaults, the Commission decided the 
designs should take into account 
tornado missile protection, unless it is 
shown that tornado missiles will not 
have any effect on structures, systems 
and components important to safety. 
While offsite gaseous release impacts 
from fuel rod rupture due to a tornado 
missile incident would remain 
insignificant, it is important to assure 
that design criteria for dry storage 
designs continue to address maintaining 
confinement of particulate material. A ll 
safety reviews for storage licensed 
under Part 72, both water pool and dry 
storage, have evaluated designs with 
respect to tornado missile impact. Since 
safety considerations drive the concern 
with respect to the tornado missile 
phenomenon, it is not necessary to 
expand that concern beyond “ structures, 
systems, and components important to 
safety.”

13. Use o f Part 50 Criteria
Comment: To expedite the licensing 

process for facilities proposed on sites 
which currently possess a 10 CFR  Part 
50 license, it was proposed that the 
applicable siting evaluation factors and 
general design criteria which have been 
reviewed and approved by the N R C  for 
the Part 50 license be directly adopted 
for the Part 72 facility without additional 
review, hearings or approvals. Adequate 
reviews and approvals have been 
completed, and any change to those 
previously approved should be treated 
as a backfit.

Response: The storage of an increased 
amount of spent fuel on a reactor site, 
over that covered under an existing Part 
50 license, requires staff action through 
safety and environmental reviews. In 
taking this action to authorize additional 
storage capacity for spent fuel, the staff 
will apply criteria from Part 50 or Part 
72, depending on the type of licensing 
action being sought. Licensing action for 
an ISFSI would use criteria contained in 
Part 72 and Part 50 would be used for 
amending an existing reactor license. 
Storage of spent fuel on a reactor site

outside of an existing Teactor basin is 
already regulated under the criteria of 
Part 72 and these criteria have been 
used in reviewing applications for 
additional fuel storage at reactor sites.

14. Cladding

Comment: Opposition is expressed to 
any lowering of fuel cladding protection, 
as provided for in the existing 
§ 72.122(h)(1) (§ 72.92(h)(1)).

Response: The revision of this 
provision (i.e., § 72.122(h)(1)
(§ 72.92(h)(1))) addressed confinement of 
fuel material, which is the purpose of 
protecting the fuel cladding. The revised 
provision specifically provides for 
additional alternative means of 
accomplishing this objective. This 
serves to enhance confinement 
protection capability rather than 
diminish it.

15. Rod Consolidation

Comment: Comments were received 
concerning the Department o f Energy’s 
plan to consolidate rods from spent fuel 
assemblies into sealed packages. One 
commenter suggested inserting the word 
“ chemically” after the word “ separated” 
in the definition of spent nuclear fuel. 
Another comment suggested that a 
separate environmental impact 
statement be prepared on rod 
consolidation. It was suggested that the 
N R C  give rod consolidation special 
consideration and that it is not clear at 
present what requirements the N R C  will 
use for rod consolidation.

Response: Rod consolidation is the 
most elaborate operation contemplated 
for the M R S. The Department of Energy 
in its proposal and elsewhere has 
indicated its intention to fully develop 
the rod consolidation process for 
installation and operation. The rod 
consolidation system must meet all 
applicable portions of the general design 
criteria. There is no precedent for the 
preparation of an environmental impact 
statement in connection with a single 
system of a facility for which a complete 
environmental impact statement will be 
prepared. The aspect of rod 
consolidation will be covered in that 
statement, as well as in the safety 
review and evaluation by the staff in 
connection with the application for an 
M RS. The N R C  does expect to be kept 
informed by the Department of its 
developmental activities prior to receipt 
of an application.

The insertion of the word 
“ chemically” as suggested has been 
accepted by the staff for the final rule.



31656 Federal Register / V ol. 53, N o. 161 / Friday, August 19, 1988 / Rules and Regulations

16. Accident Analysis For Two Barriers
Comment: A  comment was received 

regarding engineered barriers such as 
canisters, “ * * * the design basis 
accident scenario (i.e., release of gap 
activity from all fuel contained in a dry 
cask) should be revised to account for 
cases in which canister or other 
engineered barriers are incorporated.”

Response: Most cask designs do not 
incorporate canistering of spent fuel 
assemblies. Therefore, for purposes of 
this rulemaking, choice of a lesser 
accident scenario assuming canistering 
is not appropriate for a bounding 
analysis. In a safety review involving a 
specific design, which incorporates an 
additional engineered barrier, the design 
basis accident scenario should, of 
course, consider this addition in the 
review analysis.

17. Records
Comment: Comments were received 

concerning archiving of records; by 
whom and how long?

Response: The proposed rule is 
consistent with current N R C  policy 
concerning retention periods for records. 
The specific details of their physical 
storage is action taken at time of 
licensing.

18. Operator Safety
Comment: Comments were received 

concerning design for A L A R A .
Response: The licensee is responsible 

for meeting the requirements of 10 CFR  
Part 20 “ Standards for Protection 
Against Radiation,” and all its 
provisions for maintaining A L A R A . In 
addition § 72.24 (§ 72.15) Contents of 
Application: Technical Information 
requires applicants for a license to 
supply information for maintaining 
A L A R A  for occupational exposure.

19. M R S Collocation with Waste 
Repository

Comment: Commenter suggested 
expanding limitation for collocation 
with repository to include other 
facilities.

Response: The collocation restrictions 
in § 72.96 (§ 72.75) are specifically 
included in order to comply with 
sections 141(g) and 145(g) of the N W P A  
(96 Stat. 2243, 42 U .S .C . 10161(g); 101 
Stat. 1330-235, 42 U .S .C . 10165(g)). (See 
also section 135(a)(2), 96 Stat. 2232, 42 
U .S .C . 10155(a)(2).)

20. M R S Collocation with Other Nuclear 
Facilities

Comment: Commenter was concerned 
about other nuclear facilities that are 
not licensed.

Response: The licensing process 
considers all activities and facilities,

licensed or unlicensed, that could 
increase the probability or 
consequences of safety significant 
events at licensed facilities.

21. Definition o f High-Level Radioactive 
Waste

Comment: Some commenters noted 
that the definition of “high-level 
radioactive waste” used in Part 72 was 
not the same as the definition used in 10 
CFR  Part 60 and expressed the view that 
the two definitions should be consistent.

Response: Since it was first 
promulgated in November 1980 for the 
purpose of establishing licensing 
requirements for the storage of spent 
fuel in an independent spent fuel storage 
installation, Part 72, unlike Part 60, has 
always contained a separate definition 
of spent fuel. In revising Part 72 to 
provide for licensing the storage of spent 
fuel and high-level radioactive waste in 
an M R S, the Commission has revised 
the definition of spent fuel to conform 
more closely to the definition set out in 
section 2(23) of the Nuclear W aste 
Policy A ct of 1982, as amended (96 Stat. 
2204, 42 U .S .C . 10101(23)). The 
Commission has also amended § 72.3 by 
adding a definition of “ high-level 
radioactive waste” which conforms to 
the language used in section 2(12) of that 
A ct (42 U .S .C . 10101(12)). The definitions 
of spent fuel and high-level radioactive 
waste used in Part 72, though not 
identical to the definition of high-level 
radioactive waste used in 10 CFR  Part 
60 which encompasses “ irradiated 
reactor fuel,” are not inconsistent with 
that definition. It should be noted, 
however, that as explained in the 
Commission’s advance notice of 
proposed rulemaking relating to the 
definition of high-level radioactive 
waste (52 FR 5992, February 27,1987), 
the definition of high-level radioactive 
waste used in Part 60 serves a 
jurisdictional function, specifically 
identification of the class of Department 
of Energy facilities that, under section 
202 of the Energy Reorganization A ct of 
1974 (42 U .S .C . 5842) are subject to the 
licensing and related regulatory 
authority of the Commission.

22. High Level Liquid Waste

Comment: Several commenters were 
concerned about the storage of liquid 
High-Level W aste (HLW).

Response: The M R S will be designed 
and licensed for the storage of irradiated 
fuel and solidified waste from the 
processing of fuel. The M R S will not 
receive liquid H L W  and the form of the 
solid waste stored will be that which is 
compatible with the requirements for 
permanent disposal in a repository.

Any liquid wastes generated at the 
M R S will be handled in accordance with 
existing regulations.

23. Quality Assurance—Quality Control

Comment: Comments were associated 
with the apparent difference between 
the quality assurance criteria proposed 
and the previous quality assurance 
criteria.

Response: The proposed rule quality 
assurance subpart was written to 
incorporate the previously referenced 10 
CFR  Part 50, Appendix B quality 
assurance criteria specifically into Part 
72. There was no intent to change the 
criteria. Minor conforming changes have 
been made in the final rule.

24. Criticality

Comment: A  comment was received 
concerning the removal of the 
requirement for verifying continued 
efficacy of solid neutron poisons.

Response: Several changes have been 
made to the criticality section of the 
final rule to make it correspond to other 
Parts of the Commission’s regulations 
and standard criticality review 
practices. Verification of solid neutron 
poisons has been retained. Double 
contingency criteria and requirements 
for criticality monitors have been added. 
It is not the intent of the revision 
concerning criticality monitors to 
require monitors in the open areas 
where loaded casks are positioned for 
storage as that system is static.
Monitors are required where the 
systems are dynamic.

25. M R S Storage Capacity

Comment: Commenters questioned the 
M R S storage capacity as stated in the 
proposed rule in § § 72.1 and 72.96 
(§§ 72.1 and 72.75).

Response: In the proposed rule, MRS 
storage capacity values are based on the 
N W P A , as approved by Congress. (See 
section 135(a)(1)(A), 96 Stat. 2232,42 
U .S .C . 10155(a)(1)(A) and section 114(d), 
96 Stat. 2215 as amended by 101 Stat. 
1330-230, 42 U .S .C . 10134(d) and section 
141(g), 96 Stat. 2243, 42 U .S .C . 10161(g)). 
In addition, the Nuclear W aste Policy 
Amendments A ct of 1987 provides that 
the M R S authorized by section 142(b) of 
N W P A  (101 Stat. 1330-232, 42 U .S.C . 
10162(b)) shall be subject to the storage 
capacity limits specified in sections 
148(d) (3) and (4) (101 Stat. 1330-236, 42 
U .S .C . 10168(d) (3) and (4)). These 
requirements have been incorporated in 
new § 72.44(g) which has been added to 
the final rule.
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26. The Term— “Temporary Storage"
Comment: Comments objected to the 

removal of the term “Temporary 
Storage” from § 72.3 Definitions and the 
removal of the word “ temporary” from 
§ 72.2 Scope.

Response: In making these changes, 
the Commission does not intend to 
change the scope of Part 72 which 
relates to the licensing of IS F S I and 
MRS for the purpose of storage only. 
Part 72 does not nor is it intended to 
cover permanent disposal. Accordingly, 
use of the word “temporary” in the rule 
is non-definitive and unnecessary.

27. M R S Rule Making
Comment: Many commenters 

(approximately 150), through the use of 
form letters or paraphrasing, did not 
want the M R S in Tennessee, did not 
support any form of rulemaking until 
Congress had authorized the M R S  
through funding appropriation, and 
made reference to “ license it twice.”

Response: The Nuclear W aste Policy 
Amendments A ct of 1987 authorizes the 
Department of Energy to site, construct 
and operate one M R S and prescribes 
procedures for the selection of an 
appropriate site. The A ct expressly 
annuls and revokes the Department’s 
proposal "to locate a monitored 
retrievable storage facility at a site on 
the Clinch River in the Roane County 
portion of Oak Ridge, Tennessee, with 
alternative sites on the Oak Ridge 
Reservation of the Department of Energy 
and on the former site of a proposed 
nuclear powerplant in Hartsville, 
Tennessee * * *” (Section 142(a), 101 
Stat. 1330-232, 42 U .S .C . 10162(a)). The 
Commission’s regulations are 
promulgated to permit the Commission 
to carry out its mandate of providing for 
the health and safety of the public. 
Except for the siting limitations in 
§ 72.96 (§ 72.75) of the final rule, which, 
among other things, prohibits an M R S  
authorized by section 142(b) of N W P A  
(101 Stat. 1330-232, 42 U .S .C . 10162(b)) 
from being constructed in Nevada, the 
Commission’s regulations are silent on 
the location of an M R S. The “license it 
twice” concept is addressed in Response 
Number 2.

28. Increase o f Licensing Period for the 
M RS

Comment: Comments questioned the 
Commission’s basis, as described in the 
statement of considerations for the 
proposed changes to Part 72, for 
providing a longer license term for an 
MRS (40 years) than for an ISFSI (20 
years). Comments also included (1) the 
term should start with the receipt of 
spent fuel, and (2) ISFSI should also

have a 40-year license term. Further 
explanation of the basis for the license 
term was also requested. A ll of the 
commenters seemed to concentrate on a 
license for the spent fuel rather than a 
license covering a facility for storage.

Response: A n  M R S as described in 
the N W P A  is intended for storage, but 
nor necessarily for the same fuel since 
fuel will continually be moved in and 
out over the life of the facility in concert 
with operation of a repository. A  longer 
license term is therefore appropriate for 
an M R S considering the purpose and 
mode of operation of the facility.

In contrast to the M R S, the spent fuel 
stored in an ISFSI at reactor sites or 
elsewhere will be collected until the 
Department of Energy waste disposal 
system is ready for its receipt. The 
current schedule indicates that this 
transfer from reactor sites to an M R S  
could begin to occur within about 10 
years. The Commission has in place a 
license renewal process for ISFSI 
storage which provides an opportunity 
for extension of the 20-year license term, 
with staff réévaluation of safety and 
environmental aspects of the operation. 
In any event the systematic inspection 
program of the Commission wherein the 
licensee’s adherence to all license 
conditions and technical specifications 
is continually being examined applies to 
both M R S and ISFSI storage over the 
entire period of a license. The 
Commission will provide a 40-year 
license term for an M R S in the final rule.

O n December 22,1987, the Nuclear 
W aste Policy Amendments A ct of 1987 
(Subtitle A  of Title V  of the Omnibus 
Budget Reconciliation A ct for Fiscal 
Year 1988; Pub. L. 100-203,101 Stat. 
1330-227) was approved by the 
President and became public law. The 
1987 amendments authorized the 
Secretary of the Department of Energy 
to site, construct and operate one 
monitored retrievable storage facility 
subject to certain statutory conditions 
(sec. 142(b), 101 Stat. 1330-232, 42 U .S .C . 
10162(b)). A s a result of these changes in 
the statute, it has been necessary to 
make certain conforming changes in the 
text of the final rule. Most of the 
changes are minor in nature. For 
example, references have been added to 
the authority section and conforming 
changes have been made in the 
following sections of the rule:
§§ 72.22(d)(5), 72.40(b), 72.90(e) and 
72.96(d) (§§ 72.14(d)(5), 72.31(b), 72.70(e) 
and 72.75(d)). A  new paragraph (g) has 
been added to § 72.44 (§ 72.33), License 
conditions, to incorporate into the 
Commission’s regulations the specific 
statutory conditions (see sec. 148(d) of 
the N W P A , 101 Stat. 1330-236,42 U .S .C . 
10168(d)) which must be included in a

Commission license for the monitored 
retrievable storage installation 
authorized pursuant to section 142(b) of 
the N W P A  (101 Stat. 1330-232,42 U .S .C . 
10162(b)). For an explanation of these 
conditions, see  133 Cong. Rec. H11973- 
75 and S18683-T-84 (daily ed. December 
21,1987).

Having considered all of the above, 
the Commission has determined that a 
final rule be promulgated. The text of 
the final rule has some changes as noted 
from the proposed rule.

Finding of No Significant Environmental 
Impact

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed amendments 
to 10 CFR  Part 72, “Licensing 
Requirements for the Independent 
Storage of Spent Nuclear Fuel and High- 
Level Radioactive W aste.”

NUREG-0575, “Final Generic 
Environmental Impact Statement on 
Handling and Storage of Spent Light 
W ater Power Reactor Fuel,” August 
1979, was issued in support of the final 
rule promulgating 10 CFR  Part 72. 
“ Licensing Requirements for the Storage 
of Spent Fuel in an Independent Spent 
Fuel Storage Installation ISFSI),” which 
became effective November 28,1980. O n  
January 7,1983, the Nuclear W aste 
Policy A ct of 1982 was signed into law. 
O n December 22,1987, the A ct was 
amended by the Nuclear W aste Policy 
Amendments A ct of 1987 (Pub. L. 100- 
203, Title V , Subtitle A , 101 Stat. 1330- 
227). Section 142(b) of the amended A ct  
(101 Stat. 1330-232, 42 U .S .C . 10162(b)) 
authorized the Secretary of the 
Department of Energy to site, construct 
and operate one M R S. N W P A  also 
established procedures which a State or 
an Indian tribe may use to negotiate an 
agreement with the Federal Government 
under which the State or Indian tribe 
would agree to host an M R S within the 
State or reservation. Following 
enactment of legislation to implement 
the negotiated agreement, the Secretary 
of the Department of Energy could 
proceed to evaluate appropriate sites.
A s  in the case of the M R S authorized by 
section 142(b) of N W P A  (101 Stat. 1330- 
232, 42 U .S .C . 10162(b)), D O E must also 
obtain an N R C  license for an M R S  
authorized by Congress pursuant to a 
negotiated agreement. The N R C  staff 
has concluded that although existing 10 
CFR  Part 72 is generally applicable to 
the design, construction, operation, and 
decommissioning of M R S, additions are 
necessary to explicitly cover the 
licensing of spent nuclear fuel and high- 
level radioactive waste storage in an 
M R S. In August 1984, the N R C  published
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an environmental assessment for this 
proposed revision of Part 72, N U R E G -  
1092, “Environmental Assessment for 10 
CFR  Part 72, licensing Requirements for 
the Independent Storage of Spent Fuel 
and High-Level Radioactive W aste.” 
NUREG-1092 discusses the major issues 
of the rule and the potential impact on 
the environment. The findings of the 
environmental assessment are “ (1) past 
experience with water pool storage of 
spent fuel establishes the technology for 
long-term storage o f spent fuel without 
affecting the health and safety of the 
public, (2) the proposed rulemaking to 
include the criteria of 10 CFR  Part 72 for 
storing spent nuclear fuel and high-level 
radioactive waste does not significantly 
affect the environment, (3) solid high- 
level waste is comparable to spent fuel 
in its heat generation and in its 
radioactive material content on a per 
metric ton basis, and (4) knowledge of 
material degradation mechanisms under 
dry storage conditions and the ability to 
institute repairs in a reasonable manner 
without endangering the health [and 
safety] of the public shows dry storage 
technology options do not significantly 
impact the environment.” The 
assessment concludes that, among other 
things, there are no significant 
environmental impacts as a result of 
promulgation of these revisions of 10 
CFR  Part 72.

Based on the above assessment the 
Commission concludes that the 
rulemaking action will not have a 
significant incremental environmental 
impact on the quality of the human 
environment.

Paperwork Reduction Act Statement
This final rule amends information 

collection requirements that are subject 
to the Paperwork Reduction A ct of 1980 
(44 U .S .C . 3501 etseq.}. These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0132.

Regulatory Analysis
The N R C  has prepared a regulatory 

analysis on this final rule. The analysis 
examines the benefits and alternatives 
considered by the N R C. The analysis is 
available for inspection in the N R C  
Public Document Room, 1717 H  Street 
N W ., Washington, D C . Single copies of 
the analysis may be obtained from C .W . 
Nilsen, Office o f Nuclear Regulatory 
Research, U ,S . Nuclear Regulatory 
Commission, Washington, D C  20555 
(301-492-3834).

Regulatory Flexibility Certification
In accordance with the Regulatory 

Flexibility Act of 1980 (5 U .S .C . 605(b)). 
the Commission certifies that this rule

will not have a significant economic 
impact on a substantial number of small 
entities. This final rule affects only the 
licensing and operation of independent 
spent fuel storage installations and of 
monitored retrievable storage 
installations. The owners of these 
installations, nuclear power plant 
utilities or D O E, do not fall within the 
scope of the definition of “small 
entities” set forth in section 601(3) of the 
Regulatory Flexibility A ct or within the 
definition of “ small business” in section 
3 of the Small Business Act, 15 U .S .C .
632, or within the Small Business Size 
Standards set out in regulations issued 
by the Small Business Administration at 
13 CFR  Part 121.

List of Subjects

10 CFR  Part 2
Administrative practice and 

procedure, Antitrust, Byproduct 
material, Classified information. 
Environmental protection, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Sex discrimination, 
Source material, Special nuclear 
material, W aste treatment and disposal.

10 CFR Part 19
Environmental protection, Nuclear 

materials, Nuclear power plants and 
reactors, Occupational safety and 
health, Penalty, Radiation protection, 
Reporting and recordkeeping 
requirements, Sex discrimination.

10 CFR Part 20
Byproduct material, Licensed  

material, Nuclear materials, Nuclear 
power plants and reactors, Occupational 
safety and health, Packaging and 
containers, Penalty, Radiation 
protection, Reporting and recordkeeping 
requirements, Special nuclear material, 
Source material, W aste treatment and 
disposal.

10 CFR  Part 21
Nuclear power plants and reactors, 

Penalty, Radiation protection, Reporting 
and recordkeeping requirements.

10 CFR Part 51
Administrative practice and 

procedure. Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements.

10 C F R  Part 70
Hazardous materials— transportation, 

Material control and accounting,
Nuclear materials, Packaging and 
containers, Penalty, Radiation 
protection, Reporting and recordkeeping 
requirements, Scientific equipment,

Security measures, Special nuclear 
material.

10 CFR Part 72

Manpower training programs, Nuclear 
materials, “Occupational safety and 
health, Reporting and recordkeeping 
requirements, Security measures, Spent 
fuel.

10 CFR Part 73

Hazardous materials— transportation, 
Incorporation b y reference, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Reporting and 
recordkeeping requirements, Security 
measures.

10 CFR Part 75

Intergovernmental relations, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Reporting and 
recordkeeping requirements, 'Security 
measures.

10 CFR Part 150

Hazardous materials—'transportation, 
Intergovernmental relations, Nuclear 
materials, Penalty, Reporting and 
recordkeeping requirements, Security 
measures, Source material, Special 
nuclear material.

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy A ct of 1954, as amended, 
the Energy Reorganization A ct of 1974, 
as amended, 5 U .S .C . 552 and 553, and 
the Nuclear W aste Policy A ct of 1982, as 
amended, the N R C  is adopting the 
following revision to 10 CFR  Part 72 and 
related conforming amendments to 10 
CFR  Parts 2,19, 20, 21, 51, 70, 73, 75, and 
150

1.10 CFR  Part 72 is revised to read as 
follows:

PART 72—LICENSING 
REQUIREMENTS FOR THE 
INDEPENDENT STORAGE OF SPENT 
NUCLEAR FUEL AND HIGH-LEVEL 
RADIOACTIVE WASTE

Subpart A—General Provisions

Sec.
72.1 Purpose.
72.2 Scope.
72.3 Definitions.
72.4 Communications.
72.5 Interpretations.
72.6 License required; types of licenses.
72.7 Specific exemptions.
72.8 Denial of licensing by Agreement 

States.
72.9 Information collection requirements: 

OMB approval.
72.10 Employee protection.
72.11 Completeness and accuracy o f  

information.
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Sec.
Subpart B—License Application, Form, and
Contents

72.16 Filing of application for specific 
license.

72.18 Elimination of repetition.
72.20 Public inspection of application.
72.22 Contents of application: General and 

financial information.
72.24 Contents of application: Technical 

information.
72.26 Contents of application: Technical 

specifications.
72.28 Contents of application: Applicant’s 

technical qualifications.
72.30 Decommissioning planning, including 

financing and recordkeeping.
72.32 Emergency plan.
72.34 Environmental report.

Subpart C—issuance and Conditions of
License
72.40 Issuance of license.
72.42 Duration of license; renewal.
72.44 License conditions.
72.46 Public hearings.
72.48 Changes, tests, and experiments.
72.50 Transfer of license.
72.52 Creditor regulations.
72.54 Application for termination of license.
72.56 Application for amendment of license.
72.58 Issuance of amendment.
72.60 Modification, revocation, and 

suspension of license.
72.62 Backfitting.

Subpart D—Records, Reports, Inspections,
and Enforcement
72.70 Safety analysis report updating.
72.72 Material balance, inventory, and 

records requirements for stored 
materials.

72.74 Reports of accidental criticality or loss 
of special nuclear material.

72.76 Material status reports.
72.78 Nuclear material transfer reports.
72.80 Other records and reports.
72.82 Inspections and tests.
72.84 Violations.

Subpart E—Siting Evaluation Factors
72.90 General considerations.
72.92 Design basis external natural events.
72.94 Design basis external man-induced 

events.
72.96 Siting limitations.
72.98 Identifying regions around an ISFSI or 

MRS site.
72.100 Defining potential effects of the ISFSI 

or MRS on the region.
72.102 Geological and seismological 

characteristics.
72.104 Criteria for radioactive materials in 

effluents and direct radiation from an 
ISFSI or MRS.

72.106 Controlled area of an ISFSI or MRS.
72.108 Spent fuel for high-level radioactive 

waste transportation.

Subpart F—General Design Criteria
72.120 General considerations.
72.122 Overall requirements.
72.124 Criteria for nuclear criticality safety.
72.126 Criteria for radiological protection.

Sec.
72.128 Criteria for spent fuel, high-level 

radioactive waste, and other radioactive 
waste storage and handling.

72.130 Criteria for decommissioning.

Subpart G—Quality Assurance 
72.140 Quality assurance requirements. 
72.142 Quality assurance organization. 
72.144 Quality assurance program.
72.146 Design control.
72.148 Procurement document control. 
72.150 Instructions, procedures, and 

drawings.
72.152 Document control.
72.154 Control of purchased material, 

equipment, and services.
72.156 Identification and control of 

materials, parts, and components.
72.158 Control of special processes.
72.160 Licensee inspection.
72.162 Test control.
72.164 Control of measuring and test 

> equipment.
72.166 Handling, storage, and shipping 

control.
72.168 Inspection, test, and operating status. 
72.170 Nonconforming materials, parts, or 

components.
72.172 Corrective action.
72.174 Quality assurance records.
72.176 Audits.

Subpart H—Physical Protection 
72.180 Physical security plan.
72.182 Design for physical protection.
72.184 Safeguards contingency plan.
72.186 Changes to physical security and 

safeguards contingency plans.

Subpart I—Training and Certification of 
Personnel
72.190 Operator requirements.
72.192 Operator training and certification 

program.
72.194 Physical requirements.

Subpart J—-Provision of MRS Information to 
State Governments and Indian Tribes 
72.200 Provision of MRS information.
72.202 Participation in license reviews. 
72.204 Notice to States.
72.206 Representation.

Authority: Secs. 51, 53, 57, 62, 63, 65, 69, 81, 
161,182,183,184,186,187,189, 68 Stat. 929, 
930, 932, 933, 934, 935, 948, 953, 954, 955, as 
amended, sec. 234, 83 Stat. 444, as amended 
(42 U.S.C. 2071, 2073, 2077, 2092, 2093, 2095, 
2099, 2111, 2201, 2232, 2233, 2234, 2236, 2237, 
2238, 2282); sec. 274, Pub. L. 86-373, 73 Stat. 
688, as amended (42 U .S.C. 2021); sec. 201, as 
amended, 202, 206, 88 Stat. 1242, as amended, 
1244,1246 (42 U.S.C. 5841, 5842, 5846); Pub. L  
95-601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851); 
sea 102, Pub. L. 91-190, 83 Stat. 853 (42 U.S.C. 
4332); secs. 131,132,133,135,137,141, Pub. L  
97-425, 96 Stat. 2229, 2230, 2232, 2241, sec.
148, Pub. L. 100-203,101 Stat. 1330-235 (42 
U.S.C. 10151,10152,10153,10155,10157,10161, 
10168).

Section 72.44(g) also issued under secs. 
142(b) and 148 (c), (d), Pub. L. 100-203,101 
Stat. 1330-232,1330-236 (42 U.S.C. 10162(b), 
10168 (c), (d)). Section 72.46 also issued under 
sec. 189, 68 Stat. 955 (42 U.S.C. 2239); sec. 134, 
Pub. L. 97-425, 96 Stat. 2230 (42 U.S.C. 10154). 
Section 72.96(d) also issued under sec. 145(g),

Pub. L. 100-203,101 Stat. 1330-235 (42 U.S.C. 
10165(g)). Subpart J also issued under secs. 
2(2), 2(15), 2(19), 117(a), 141(h), Pub. L. 97-425, 
96 Stat. 2202, 2203, 2204, 2222, 2244 (42 U.S.C. 
10101,10137(a), 10161(h)).

For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U.S.C. 2273); §§ 72.6, 72.22,
72.24, 72.26, 72.28(d), 72.30, 72.32, 72.44 (a) (b)
(1), (4), (5), (c), (d) (1), (2), (e), (f), 72.48(a), 
72.50(a), 72.52(b), 72.72 (b), (c), 72.74 (a) (b), 
72.76, 72.78, 72.104, 72.106, 72.120, 72.122, 
72.124, 72.126, 72.128, 72.130, 72.140 (b), (c), 
72.148, 72.154,72.156, 72.160, 72.166, 72.168, 
72.170, 72.172, 72.176, 72.180, 72.184, 72.186 are 
issued under sec. 161b, 68 Stat. 948, as 
amended (42 U.S.C. 2201(b)); §§ 72.10 (a), (e), 
72.22, 72.24, 72.26, 72.28, 72.30, 72.32, 72.44 (a),
(b) (1), (4), (5), (c), (d) (1), (2) (e), (f), 72.48(a), 
72.50(a), 72.52(b), 72.90 (a)-(d), (f), 72.92, 72.94, 
72.98, 72.100, 72.102 (c), (d), (f), 72.104, 72.106, 
72.120, 72.122, 72.124, 72.126, 72.128, 72.130, 
72.140 (b), (c), 72.142, 72.144, 72.146, 72.148, 
72.150, 72.152, 72.154, 72.156, 72.158, 72.160, 
72.162, 72.164, 72.166, 72.168, 72.170, 72.172, 
72.176, 72.180, 72.182, 72.184, 72.186, 72.190, 
72.192, 72.194 are issued under sec. 161i, 68 
Stat. 949, as amended (42 U.S.C. 2201(i)); and 
§§ 72.10(e), 72.11, 72.16, 72.22, 72.24, 72.26, 
72.28, 72.30, 72.32, 72.44 (b)(3), (c)(5), (d)(3),
(e), (f), 72.48 (b), (c), 72.50(b), 72.54 (a), (b), (c), 
72.56, 72.70, 72.72, 72.74 (a), (b), 72.76(a), 
72.78(a), 72.80, 72.82, 72.92(b), 72.94(b), 72.140
(b), (c), (d), 72.144(a), 72.146, 72.148, 72.150, 
72.152, 72.154 (a), (b), 72.156, 72.160, 72.162, 
72.168, 72.170, 72.172, 72.174, 72.176, 72.180, 
72.184, 72.186, 72.192 are issued under sec. 
161o, 68 Stat. 950, as amended (42 U.S.C. 
2201(o)).

Subpart A—General Provisions

§ 72.1 Purpose.
The regulations in this part establish 

requirements, procedures, and criteria 
for the issuance of licenses to receive, 
transfer, and possess power reactor 
spent fuel and other radioactive 
materials associated with spent fuel 
storage in an independent spent fuel 
storage installation. (ISFSI) and the 
terms and conditions under which the 
Commission will issue such licenses, 
including licenses to the U .S.
Department of Energy (DOE) for the 
provision of not more than 1900 metric 
tons of spent fuel storage capacity at 
facilities not owned by the Federal 
Government on January 7,1983, for the 
Federal interim storage program under 
Subtitle B— Interim Storage Program of 
the Nuclear Waste Policy A ct of 1982 
(NW PA). The regulations in this part 
also establish requirements, procedures, 
and criteria for the issuance of licenses 
to D O E to receive, transfer, package, 
and possess power reactor spent fuel, 
high-level radioactive waste, and other 
radioactive materials associated with 
the spent fuel and high-level radioactive 
waste storage, in a monitored 
retrievable storage installation (MRS).
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§ 72.2 Scope.
(a) Except as provided in § 72.6(b), 

licenses issued under this part are 
lim ited  to the receipt, transfer, 
packaging, and possession of:

(1) Pow er reactor spent fuel to be 
stored in a com plex that is designed and  
constructed specifically for storage of 
pow er reactor spent fuel aged for at 
least one year, and other rad ioactive  
m ateria ls  associated w ith  spent fuel 
storage in an independent spent fuel 
storage insta llation  (ISFSI); or

(2) Pow er reactor spent fuel to be 
stored in  a m onitored re trievable  
storage insta llation  (M R S ) ow ned by 
D O E  that is designed and constructed  
specifically for the storage o f spent fuel 
aged for at least one year, high-level 
rad ioactive  w aste  that is in a solid form, 
and other rad ioactive m aterials  
associated w ith  spent fuel or h ig h /leve l 
rad ioactive w aste storage.
The term  “M on ito red  Retrievable  
Storage In s ta lla tion ” or “M R S ,” as 
defined § 72.3, is derived from  the 
N W P A  and includes any installation  
that meets this definition.

(b) The regulations in this part 
pertain ing to an independent spent fuel 
storage insta llation  (ISFSI) apply to all 
persons in the U n ited  States, including  
persons in  A greem ent States. The  
regulations in  this part pertain ing to a 
m onitored re trievable  storage 
insta llation  (M RS) apply only to DO E.

(c) The requirem ents of this regulation  
are applicable, as appropriate, to both  
w et and dry modes o f storage o f (1) 
spent fuel in an independent spent fuel 
storage insta llation  (ISFSI) and (2) spent 
fuel and solid high-level rad ioactive  
w aste in a m onitored re trievable  storage 
insta llation  (MRS).

(d) Licenses covering the storage of 
spent fuel in an existing spent fuel 
storage insta llation  shall be issued in 
accordance w ith  the requirem ents of 
this part as stated in § 72.40, as 
applicable.

(e) A s provided in section 135 of the 
Nuclear Waste Policy Act of 1982, Pub.
L. 97—425, 96 Stat. 2201 at 2232 (42 U .S.C . 
10155) the U .S. Department of Energy is 
not required to obtain a license under 
the regulations in this part to use 
available capacity at one or more 
facilities owned by the Federal 
Government on January 7,1983, 
including the modification and 
expansion of any such facilities, for the 
storage of spent nuclear fuel from 
civilian nuclear power reactors.

§ 72.3 Definitions.
As used in this part:
"A c t” means the A tom ic  Energy Act 

of 1954 (68 Stat. 919) including any  
amendm ents thereto.

“A ffected  Ind ian  trib e” means any 
Ind ian  tribe—

(1) W ith in  whose reservation  
boundaries a m onitored re trievable  
storage fac ility  is proposed to be 
located;

(2) W hose federa lly  defined  
possessory or usage rights to other lands  
outside o f the reservation ’s boundaries  
arising out o f congressionally ra tified  
treaties m ay be substantially  and  
adversely affected by the locating of 
such a facility: Provided, T ha t the 
Secretary o f the In terio r finds, upon the 
petition  of the appropriate governm ental 
officials o f the tribe, that such effects 
are both substantial and adverse to the 
tribe.

“A ffected  unit o f local governm ent” 
means any unit o f local governm ent w ith  
jurisdiction over the site w here an M R S  
is proposed to be located.

“A s lo w  as is reasonably achievable"  
(A L A R A ) means as lo w  as is reasonably  
achievable taking into account the state 
of technology, and the economics of 
im provem ent in re lation  to—

(1) Benefits to the public health  and 
safety,

(2) O ther societal and socioeconomic 
considerations, and

(3) The u tiliza tion  of atom ic energy in 
the public interest.

“A tom ic  energy” means a ll forms of 
energy released in the course o f nuclear 
fission or nuclear transform ation.

“Byproduct m ate ria l” means any  
rad ioactive m ateria l (except special 
nuclear m ateria l) y ie lded  in or made  
rad ioactive  by exposure to the rad iation  
incident to the process of producing or 
utilizing  special nuclear m ateria l.

“Com m encem ent of construction” 
means any clearing o f land, excavation, 
or other substantial action that w ould  
adversely affect the natu ra l environm ent 
of a site, but does not mean:

(1) Changes desirable for the 
tem porary use o f the land for public  
recreational uses, necessary borings or 
excavations to determ ine subsurface 
m ateria ls  and foundation conditions, or 
other preconstruction m onitoring to 
establish background inform ation  
re lated  to the su itab ility  o f the site or to 
the protection o f environm ental values:

(2) Construction of environm ental 
m onitoring facilities;

(3) Procurem ent or m anufacture of 
components o f the installation; or

(4) Construction of means of access to 
the site as m ay be necessary to 
accomplish the objectives of paragraphs
(1) and (2) of this definition.

“Com m ission" means the N uclear 
Regulatory Comm ission or its duly  
authorized representatives.

“Confinem ent system s” means those 
systems, including ventilation, that act

as barriers betw een areas containing  
rad ioactive substances and the 
environm ent.

“C ontrolled area” means that area 
im m ediately  surrounding an ISFSI or 
M R S  for w hich  the licensee exercises 
authority  over its use and w ith in  which 
ISFSI or M R S  operations are performed.

“Decom m ission” means to remove (as 
a fac ility ) safely from  service and 
reduce residual rad ioactiv ity  to a level 
that perm its release of the property for 
unrestricted use and term ination  of 
license.

“Design bases” means that 
in form ation  that identifies the specific 
functions to be perform ed by a structure, 
system, or com ponent of a fac ility  and 
the specific values or ranges of values 
chosen for controlling param eters as 
reference bounds for design. These 
values m ay be restraints derived from  
generally accepted "state-of-the-art" 
practices for achieving functional goals 
or requirem ents derived from  analysis 
(based on calculation or experim ents) of 
the effects of a postulated event under 
w hich  a structure, system, or component 
must m eet its functional goals. The  
values for controlling param eters for 
external events include: (1) Estimates of 
severe natural events to be used for 
deriving design bases that w ill be based 
on consideration of h istorical data on 
the associated param eters, physical 
data, or analysis o f upper lim its of the 
physical processes involved and (2) 
estim ates of severe external man- 
induced events to be used for deriving  
design bases that w ill be based on 
analysis o f hum an activ ity  in the region 
taking into account the site 
characteristics and the risks associated  
w ith  the event.

“Design capacity” means the quantity  
of spent fuel or high-level rad ioactive  
waste, the m axim um  burnup of the spent 
fuel in M W D /M T U , the curie content of 
the waste, and the total heat generation  
in B TU  per hour that the storage 
insta llation  is designed to accommodate.

“D O E ” means the U.S. Departm ent of 
Energy or its duly authorized  
representatives.

“F loodplain” means the low land  and 
re la tive ly  flat areas adjoining inland and 
coastal w aters including floodprone  
areas of offshore islands. Areas subject 
to a one percent or greater chance of 
flooding in any given year are included.

“H igh-level rad ioactive w aste” or 
“H L W ” means (1) the highly radioacive  
m ateria l resulting from the reprocessing 
of spent nuclear fuel, including liquid  
w aste produced directly  in reprocessing 
and any solid m ateria l derived from  
such liqu id  w aste that contains fission 
products in sufficient concentrations;
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and (2) other highly radioactive material 
that the Commission, consistent with 
existing law, determines by rule requires 
permanent isolation.

"Historical data”  means a compilation 
of the available published and 
unpublished information concerning a 
particular type of event.

"Independent spent fuel storage 
installation”  or "ISFSI” means a 
complex designed and constructed for 
the interim storage o f spent nuclear fuel 
and other radioactive materials 
associated with spent fuel storage. A n  
ISFSI which is located on the site of 
another facility may share common 
utilities and services with such a facility 
and be physically connected with such 
other facility and still be considered 
independent: Provided, that such sharing 
of utilities and services or physical 
connections does not: ft) Increase the 
probability or consequences of an 
accident or malfunction of components, 
structures, or systems that are important 
to safety: or (2) reduce the margin of 
safety as defined in the basis for any 
technical specification of either facility.

“Indian Tribe” means an Indian tribe 
as defined in the Indian Self 
Determination, and Education 
Assistance A ct (Pub. L  93-638).

“Monitored Retrievable Storage 
Installation” or "M R S” means a complex 
designed, constructed, and operated by 
DOE for the receipt, transfer, handling, 
packaging, possession, safeguarding, 
and storage of spent nuclear fuel aged 
for at least one year and solidified high- 
level radioactive waste resulting from 
civilian nuclear activities, pending 
shipment to a H LW  repository or other 
disposal.

“NEPA” means the National 
Environmental Policy A ct of 1969 
including any amendments thereto.

“N W PA ” means the Nuclear W aste  
Policy A ct of 1982 including any 
amendments thereto.

“Person”  means—
(1) Any individual, corporation, 

partnership, firm, association, trust, 
estate, public or private institution, 
group, Government agency other than 
the Commission or the Department o f  
Energy (DOE), except that the D O E shall 
be considered a person within the 
meaning of the regulations in this part to 
the extent that its facilities and 
activities are subject to the licensing 
and related regulatory authority of the 
Commission pursuant to section 202 of 
the Energy Reorganization A ct of 1974, 
as amended (88 Stat. 1244), and Sections 
131,132,133,135,137, and 141 of the 
Nuclear Waste Policy A ct of 1982 (96 
Stat. 2229, 2230, 2232, 2241);

(2) A n y State, any political 
subdivision of a State, or any political 
entity within a State;

(3) A n y foreign government or nation, 
or any political subdivision o f any such 
government or nation, or other entity: 
and

(4) A n y legal successor, 
representative, agent, or agency of the 
foregoing.

“Population” means the people that 
may be affected by the change in 
environmental conditions due to the 
construction, operation, or 
decommissioning of an ISFSI or M RS.

“Region” means the geographical area 
surrounding and including the site, 
which is large enough to contain all the 
features related to a phenomenon or to a 
particular event that could potentially 
impact the safe or environmentally 
sound construction, operation, or 
decommissioning o f an independent 
spent fuel storage or monitored 
retrievable storage installation.

“Reservation”  means—
(1) A n y Indian reservation or 

dependent Indian community referred to 
in clause (a) or (b) of section 1151 o f title 
18, United States Code: or

(2) A n y land selected by an Alaska  
Native village or regional corporation 
under the provisions of the Alaska  
Native Claims Settlement A ct (43 U.S.CL 
1601 etseq.).

“ Site” means the real property on 
which the ISFSI or M R S is located.

"Source material” means—
(1) Uranium or thorium, or any 

combination thereof, in any physical or 
chemical form or

(2) Ores that contain by weight one- 
twentieth of one percent (0.05%) or more 
of:

(i) Uranium,
(ii) Thorium, or
(iii) A n y  combination thereof.

Source material does not include special 
nuclear material.

“ Special nuclear material” means—
(1) Plutonium, uranium-233, uranium 

enriched in the isotope 233 or in the 
isotope 235, and any other material 
which the Commission, pursuant to the 
provisions of section 51 of the Act, 
determines to be special nuclear 
material, but does not include source 
material; or

(2) Any material artificially enriched 
by any of the foregoing but does not 
include source material.

“ Spent Nuclear Fuel” or “ Spent Fuel”  
means fuel that has been withdrawn 
from a nuclear reactor following 
irradiation, has undergone at least one 
year’s decay since being used as a 
source of energy in a power reactor, and 
has not been chemically separated into

its constituent elements by reprocessing. 
Spent fuel includes the special nuclear 
material, byproduct material, source 
material, and other radioactive 
materials associated with fuel 
assemblies.

“ Structures, systems, and components 
important to safety” mean those 
features o f the ISFSI or M R S whose 
function is:

(1) To maintain the conditions 
required to store spent fuel or high-level 
radioactive waste safely,

(2) To prevent damage to the spent 
fuel or the high-level radioactive waste 
container during handling and storage, 
or

(3) To provide reasonable assurance 
that spent fuel or high-level radioactive 
waste can be received, handled, 
packaged, stored, and retrieved without 
undue risk to the health and safety of 
the public.

§ 72.4 Communications.
Except where otherwise specified, all 

communications and reports concerning 
the regulations in this part and 
applications filed under them should be 
addressed to the Director, Office of 
Nuclear Material Safety and Safeguards, 
U .S. Nuclear Regulatory Commission, 
Washington, D C  20555.
Communications, reports, and 
applications may be delivered in person 
at the Commission’s Offices at 11555 
Rockville Pike, Rockville, Maryland, or 
at 1717 H  Street N W ., Washington, D C .

§ 72.5 Interpretations.
Except as specifically authorized by 

the Commission in writing, no 
interpretation of the meaning of the 
regulations in this part by an officer or 
employee of the Commission, other than 
a written interpretation by the General 
Counsel, will be recognized to be 
binding upon the Commission.

§ 72.6 License required; types of licenses.
(a) Licenses for the receipt, handling, 

storage, and transfer of spent fuel or 
high-level radioactive waste are of two 
types: general and specific. A ny general 
license provided in this part is effective 
without the filing of an application with 
the Commission or the issuance o f a 
licensing document to a particular 
person. A  specific license is issued to a 
named person upon application filed 
pursuant to regulations in this part.

(b) A  general license is hereby issued 
to receive title to and own spent fuel or 
high-level radioactive waste without 
regard to quantity. Notwithstanding any 
other provision of this chapter, a general 
licensee under this paragraph is not 
authorized to acquire, deliver, receive,
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possess, use, or transfer spent fuel or 
high-level radioactive waste except as 
authorized in a specific license.

(c) Except as authorized in a specific 
license issued by the Commission in 
accordance with the regulations in this 
part, no person may acquire, receive, or 
possess—

(1) Spent fuel for the purpose of 
storage in an ISFSI; or

(2) Spent fuel, high-level radioactive 
waste, or radioactive material 
associated with high-level radioactive 
waste for the purpose of storage in an 
M RS.

§ 72.7 Specific exemptions.
The Commission may, upon 

application by any interested person or 
upon its own initiative, grant such 
exemptions from the requirements of the 
regulations in this part as it determines 
are authorized by law and will not 
endanger life or property or the common 
defense and security and are otherwise 
in the public interest.

§ 72.8 Denial of licensing by Agreement 
States.

Agreement States may not issue 
licenses covering the storage of spent 
fuel in an ISFSI or the storage of spent 
fuel and high-level radioactive waste in 
an M RS.

§ 72.9 Information collection 
requirements: OMB approval.

(a) The Nuclear Regulatory 
Commission has submitted the 
information collection requirements 
contained in this part to the Office of 
Management and Budget (OMB) for 
approval as required by the Paperwork 
Reduction A ct of 1980 (44 U .S .C . 3501 et 
seg.). O M B has approved the 
information collection requirements 
contained in this part under control 
number 3150-0132.

(b) The approved information 
collection requirements contained in this 
part appear in §§ 72.16, 72.22 through 
72.34, 72.42, 72.44, 72.48 through 72.56, 
72.62, 72.70 through 72.82, 72.90, 72.92, 
72.94, 72,98, 72.100, 72.102, 72.104, 72.108, 
72.120, 72.126, 72.140 through 72.176 
72.180 through 72.186, and 72.192.

§72.10 Employee protection.
(a) Discrimination by a Commission 

licensee, an applicant for a Commission 
license, or a contractor or subcontractor 
of a Commission licensee or applicant 
against an employee for engaging in 
certain protected activities is prohibited. 
Discrimination includes discharge and 
other actions that relate to 
compensation, terms, conditions, and 
privileges of employment. The protected 
activities are established in section 210 
of the Energy Reorganization A ct of

1974, as amended, and in general are 
related to the administration or 
enforcement of a requirement imposed 
under the Atomic Energy A ct of 1954, as 
amended, or the Energy Reorganization 
Act.

(1) The protected activities include but 
are not limited to—

(1) Providing the Commission 
information about possible violations of 
requirements imposed under either of 
the above statutes;

(ii) Requesting the Commission to 
institute action against his or her 
employer for the administration or 
enforcement of these requirements; or

(iii) Testifying in any Commission 
proceeding.

(2) These activities are protected even 
if no formal proceeding is actually 
initiated as a result of the employee 
assistance or participation.

(3) This section has no application to 
any employee alleging discrimination 
prohibited by this section who, acting 
without direction from his or her 
employer (or the employer’s agent), 
deliberately causes a violation of any 
requirement of the Energy 
Reorganization A ct of 1974, as amended, 
or the Atomic Energy A ct of 1954, as 
amended.

(b) Any employee who believes that 
he or she has been discharged or 
otherwise discriminated against by any 
person for engaging in the protected 
activities specified in paragrph (a)(1) of 
this section may seek a remedy for the 
discharge or discrimination through an 
administrative proceeding in the 
Department of Labor. The 
administrative proceeding must be 
initiated within 30 days after an alleged 
violation occurs by filing a complaint 
alleging the violation with the 
Department of Labor, Employment 
Standards Administration, W age and 
Hour Division. The Department of Labor 
may order reinstatement, back pay, and 
compensatory damages.

(c) A  violation of paragraph (a) of this 
section by a Commission licensee, an 
applicant for a Commission license, or a 
contractor or subcontractor of a 
Commission licensee or applicant may 
be grounds for—

(1) Denial, revocation, or suspension 
of the license.

(2) Imposition of a civil penalty on the 
licensee or applicant.

(3) Other enforcement action.
(d) Actions taken by an employer, or 

others, which adversely affect an 
employee may be predicated upon 
nondiscriminatory grounds. The 
prohibition applies when the adverse 
action occurs because the employee has 
engaged in protected activities. A n  
employee’s engagement in protected

activities does not automatically render 
him or her immune from discharge or 
discipline for legitimate reasons or from 
adverse action dictated by 
nonprohibited considerations.

(e)(1) Each licensee and each 
applicant shall post Form NRC-3,
“Notice to Employees,” on its premises. 
Posting must be at location sufficient to 
permit employees protected by this 
section to observe all copy on the way 
to or from their place of work. Premises 
must be posted no later than 30 days 
after an application is docketed and 
remain posted while the application is 
pending before the Commission, during 
the term of the license, and for 30 days 
following license termination.

(2) Copies of Form N R C-3  may be 
obtained by writing to the Regional 
Administrator of the appropriate U.S. 
Nuclear Regulatory Commission 
Regional Office listed in Appendix A, 
Part 73 of this chapter or the Director, 
Office of Enforcement, U .S. Nuclear 
Regulatory Commission, Washington,
D C  20555.

§ 72.11 Completeness and accuracy of 
information.

(a) Information provided to the 
Commission by an applicant for a 
license or by a licensee or information 
required by statute or by the 
Commission’s regulations, orders, or 
license conditions to be maintained by 
the applicant or the licensee shall be 
complete and accurate in all material 
respects.

(b) Each applicant or licensee shall 
notify the Commission of information 
identified by the applicant or licensee as 
having for the regulated activity a 
significant implication for public health 
and safety or common defense and 
security. A n  applicant or licensee 
violates this paragraph only if the 
applicant or licensee fails to notify the 
Commission of information that the 
applicant or licensee has identified as 
having a significant implication for 
public health and safety or common 
defense and security. Notification shall 
be provided to the Administrator of the 
appropriate Regional Office within two 
working days of identifying the 
information. This requirement is not 
applicable to information which is 
already required to be provided to the 
Commission by other reporting or 
updating requirements.

Subpart B—License Application, Form, 
and Contents
§ 72.16 Filing of application for specific 
license.

(a) Place o f filing. Each application for 
a license, or amendment thereof, under
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this part should be filed with the 
Director, Division of Industrial and 
Medical Nuclear Safety, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, D C  20555. Applications, 
communications, reports, and 
correspondence may also be delivered 
in person at the Commission’s offices at 
11555 Rockville Pike, Rockville,
Maryland, or at the N R C  Public 
Document Room, 1717 H  Street N W ., 
Washington, D C.

(b) Oath or affirmation. Each 
application for a license or license 
amendment (including amendments to 
such applications), except for those filed 
by DOE, must be executed in an original 
signed by the applicant or duly 
authorized officer thereof under oath or 
affirmation. Each application for a 
license or license amendment (including 
amendments to such applications) filed 
by DOE must be signed by the Secretary 
of Energy or the Secretary’s authorized 
representative.

(c) Number o f copies o f application. 
Each filing of an application for a 
license or license amendment under this 
part (including amendments to such 
applications) must include, in addition 
to a signed original, 15 copies of each 
portion of such application, safety 
analysis report, environmental report, 
and any amendments. Another 125 
copies shall be retained by the applicant 
for distribution in accordance with 
instruction from the Director or the 
Director’s designee.

(d) Fees. The application, amendment, 
and renewal fees applicable to a license 
covering the storage of spent fuel in an 
ISFSI are those shown in § 170.31 of this 
chapter.

(e) Notice o f docketing. Upon receipt 
of an application for a license or license 
amendment under this part, the Director, 
Office of Nuclear Material Safety and 
Safeguards or the Director’s designee 
will assign a docket number to the 
application, notify the applicant of the 
docket number, instruct the applicant to 
distribute copies retained by the 
applicant in accordance with paragraph
(c) of this section, and cause a notice of 
docketing to be published in the Federal 
Register. The notice of docketing shall 
identify the site of the ISFSI or the M R S  
by locality and State and may include a 
notice of hearing or a notice of proposed 
action and opportunity for hearing as 
provided by § 72.46 of this part. In the 
case of an application for a license or an 
amendment to a license for an M R S, the 
Director, Office of Nuclear Material 
Safety and Safeguards, or the Director’s 
designee, in accordance with § 72.200 of 
this part, shall send a copy of the notice 
of docketing to the Governor and

legislature o f any State in which an M R S  
is or may be located, to the Chief 
Executive of the local municipality, to 
the Governors of any contiguous States 
and to the governing body of any 
affected Indian tribe.

§ 72.18 Elimination of repetition.
In any application under this part, the 

applicant may incorporate by reference 
information contained in previous 
applications, statements, or reports filed 
with the Commission: Provided, That 
such references are clear and specific.

§ 72.20 Public inspection of application.
Applications and documents 

submitted to the Commission in 
connection with applications may be 
made available for public inspection in 
accordance with provisions of the 
regulations contained in Parts 2 and 9 of 
this chapter.

§ 72.22 Contents of application: General 
and financial information.

Each application must state:
(a) Full name o f applicant;
(b) Address of applicant;
(c) Description of business or 

occupation of applicant;
(d) If applicant is:
(1) A n  individual: Citizenship and age;
(2) A  partnership: Name, citizenship, 

and address of each partner and the 
principal location at which the 
partnership does business;

(3) A  corporation or an 
unincorporated association:

(i) The State in which it is 
incorporated or organized and the 
principal location at which It does 
business; and

(ii) The names, addresses, and 
citizenship of its directors and principal 
officers;

(4) Acting as an agent or 
representative of another person in filing 
the application: The identification of the 
principal and the information required 
under this paragraph with respect to 
such principal.

(5) The Department of Energy:
(i) The identification of the D O E  

organization responsible for the 
construction and operation of the ISFSI 
or M R S, including a description of any 
delegations of authority and 
assignments of responsibilities.

(ii) For each application for a license 
for an M R S, the provisions of the public 
law authorizing the construction and 
operation of the M R S.

(e) Except for D O E, information 
sufficient to demonstrate to the 
Commission the financial qualifications 
of the applicant to carry out, in 
accordance with the regulations in this 
chapter, the activities for which the

license is sought. The information must 
state the place at which the activity is to 
be performed, the general plan for 
carrying out the activity, and the period 
of time for which the license is 
requested. The information must show  
that the applicant either possesses the 
necessary funds, or that the applicant 
has reasonable assurance of obtaining 
the necessary; funds or that by a 
combination of the two, the applicant 
will have the necessary funds available 
to cover the following:

(1) Estimated construction costs;
(2) Estimated operating costs over the 

planned life o f the ISFSI; and
(3) Estimated decommissioning costs, 

and the necessary financial 
arrangements to provide reasonable 
assurance prior to licensing that 
decommissioning will be carried out 
after the removal of spent fuel and/or 
high-level radioactive waste from 
storage.

§ 72.24 Contents of application: Technical 
information.

Each application for a license under 
this part must include a Safety Analysis 
Report describing the proposed ISFSI or 
M R S for the receipt, handling, 
packaging, and storage of spent fuel or 
high-level radioactive waste, including 
how the ISFSI or M R S will be operated. 
The minimum information to be 
included in this report must consist of 
the following:

(a) A  description and safety 
assessment of the site on which the 
ISFSI or M R S is to be located, with 
appropriate attention to the design 
bases for external events. Such 
assessment must contain an analysis 
and evaluation of the major structures, 
systems, and components of the ISFSI or 
M R S  that bear on the suitability of the 
site when the ISFSI or M R S is operated 
at its design capacity. If the proposed 
ISFSI or M R S is to be located on the site 
of a nuclear power plant or other 
licensed facility, the potential 
interactions between the ISFSI or M R S  
and such other facility must be 
evaluated.

(b) A  description and discussion of 
the ISFSI or M R S structures with special 
attention to design and operating 
characteristics, unusual or novel design 
features, and principal safety 
considerations.

(c) The design of the ISFSI or M R S in 
sufficient detail to support the findings 
in § 72.40, including;

(1) The design criteria for the ISFSI or 
M R S pursuant to Subpart F  of this part, 
with identification and justification for 
any additions to or departures from the 
general design criteria;
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(2) the design bases and the relation 
of the design bases to the design criteria;

(3) Information relative to materials of 
construction, general arrangement, 
dimensions of principal structures, and 
descriptions of all structures, systems, 
and components important to safety, in 
sufficient detail to support a finding that 
the ISFSI or M R S will satisfy the design 
bases with an adequate margin for 
safety; and

(4) Applicable codes and standards.
(d) A n  analysis and evaluation of the 

design and performance of structures, 
systems, and components important to 
safety, with the objective of assessing 
the impact on public health and safety 
resulting from operation of the ISFSI or 
M R S and including determination of:

(1) The margins of safety during 
normal operations and expected 
operational occurrences during the life 
of the ISFSI or M RS; and

(2) The adequacy of structures, 
systems, and components provided for 
the prevention of accidents and the 
mitigation of the consequences of 
accidents, including natural and 
manmade phenomena and events.

(e) The means for controlling and 
limiting occupational radiation 
exposures within the limits given in Part 
20 of this chapter, and for meeting the 
objective of maintaining exposures as 
low as is reasonably achievable.

(f) The features of ISFSI or M R S  
design and operating modes to reduce to 
the extent practicable radioactive waste 
volumes generated at the installation.

(g) A n  identification and justification 
for the selection of those subjects that 
will be probable license conditions and 
technical specifications. These subjects 
must cover the design, construction, 
preoperational testing, operation, and 
decommissioning of the ISFSI or M R S.

(h) A  plan for the conduct of 
operations, including the planned 
managerial and administrative controls 
system, and the applicant’s 
organization, and program for training of 
personnel pursuant to Subpart I.

(i) If the proposed ISFSI or M R S  
incorporates structures, systems, or 
components important to safety whose 
functional adequacy or reliability have 
not been demonstrated by prior use for 
that purpose or cannot be demonstrated 
by reference to performance data in 
related applications or to widely 
accepted engineering principles, an 
identification of these structures, 
systems, or components along with a 
schedule showing how safety questions 
will be resolved prior to the initial 
receipt of spent fuel or high-level 
radioactive waste for storage at the 
ISFSI or M R S.

(j) The technical qualifications of the 
applicant to engage in the proposed 
activities, as required by § 72.28.

(k) A  description of the applicant’s 
plans for coping with emergencies, as 
required by § 72.32.

(l) A  description of the equipment to 
be installed to maintain control over 
radioactive materials in gaseous and 
liquid effluents produced during normal 
operations and expected operational 
occurrences. The description must 
identify the design objectives and the 
means to be used for keeping levels of 
radioactive material in effluents to the 
environment as low as is reasonably 
achievable and within the exposure 
limits stated in § 72.104. The description 
must include:

(1) A n  estimate of the quantity of each 
of the principal radionuclides expected 
to be released annually to the 
environment in liquid and gaseous 
effluents produced during normal ISFSI 
or M R S operations;

(2) A  description of the equipment and 
processes used in radioactive waste 
systems; and

(3) A  general description of the 
provisions for packaging, storage, and 
disposal of solid wastes containing 
radioactive materials resulting from 
treatment of gaseous and liquid effluents 
and from other sources.

(m) A n  analysis of the potential dose 
equivalent or committed dose equivalent 
to an individual outside the controlled 
area from accidents or natural 
phenomena events that result in the 
release of radioactive material to the 
environment or direct radiation from the 
ISFSI or M R S. The calculations of 
individual dose equivalent or committed 
dose equivalent must be performed for 
direct exposure, inhalation, and 
ingestion occurring as a result of the 
postulated design basis event.

(n) A  description of the quality 
assurance program that satisfies the 
requirements of Subpart G  to be applied 
to the design, fabrication, construction, 
testing, operation, modification, and 
decommissioning of the structures, 
systems, and components of the ISFSI or 
M R S important to safety. The 
description must identify the structures, 
systems, and components important to 
safety. The program must also apply to 
managerial and administrative controls 
used to ensure safe operation of the 
ISFSI or M RS.

(o) A  description of the detailed 
security measures for physical 
protection, including design features and 
the plans required by Subpart H. For an 
application from D O E for an ISFSI or 
M R S, D O E will provide a description of 
the physical security plan for protection 
against radiological sabotage as

required by Subpart H. A n  application 
submitted by D O E for an ISFSI or MRS 
must include a certification that it will 
provide at the ISFSI or M R S such 
safeguards as it requires at comparable 
surface D O E facilities to promote the 
common defense and security.

(p) A  description of the program 
covering preoperational testing and 
initial operations.

(q) A  description of the 
decommissioning plan required under 
§ 72.30.

§ 72.26 Contents of application: Technical 
specifications.

Each application under this part shall 
include proposed technical 
specifications in accordance with the 
requirements of § 72.44 and a summary 
statement of the bases and justifications 
for these technical specifications.

§ 72.28 Contents of application: 
Applicant’s technical qualifications.

Each application under this part must 
include:

(a) The technical qualifications, 
including training and experience, of the 
applicant to engage in the proposed 
activities;

(b) A  description of the personnel 
training program required under Subpart 
I;

(c) A  description of the applicant’s 
operating organization, delegations of 
responsibility and authority and the 
minimum skills and experience 
qualifications relevant to the various 
levels of responsibility and authority; 
and

(d) A  commitment by the applicant to 
have and maintain an adequate 
complement of trained and certified 
installation personnel prior to the 
receipt of spent fuel or high-level 
radioactive waste for storage.

§ 72.30 Decommissioning planning, 
including financing and recordkeeping.

(a) Each application under this part 
must include a proposed 
decommissioning plan that contains 
sufficient information on proposed 
practices and procedures for the 
decontamination of the site and 
facilities and for disposal of residual 
radioactive materials after all spent fuel 
or high-level radioactive waste has been 
removed, in order to provide reasonable 
assurance that the decontamination and 
decommissioning of the ISFSI or M RS at 
the end of its useful life will provide 
adequate protection to the health and 
safety of the public. This plan must 
identify and discuss those design 
features of the ISFSI or M R S that 
facilitate its decontamination and
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decommissioning at the end of its useful 
life.

(b) The decommissioning funding plan 
must contain information on how 
reasonable assurance will be provided 
that funds will be available to 
decommission the ISFSI or M R S. This 
information must include a cost estimate 
for decommissioning and a description 
of the method of assuring funds for 
decommissioning from paragraph (c) of 
this section, including means of 
adjusting cost estimates and associated 
funding levels periodically over the life 
of the ISFSI or M RS.

(c) Financial assurance for 
decommissioning must be provided by 
one or more of the following methods:

(1) Prepayment. Prepayment is the 
deposit prior to the start of operation 
into an account segregated from licensee 
assets and outside the licensee’s 
administrative control of cash or liquid 
assets such that the amount of funds 
would be sufficient to pay 
decommissioning costs. Prepayment 
may be in the form of a trust, escrow 
account, government fund, certificate of 
deposit, or deposit of government 
securities.

(2) A  surety method, insurance, or 
other guarantee method. These methods 
guarantee that decommissioning costs 
will be paid should the licensee default. 
A  surety method may be in the form of a 
surety bond, letter of credit, or line of 
credit. A  parent company guarantee of 
funds for decommissioning costs based 
on a financial test may be used if the 
guarantee and test are as contained in 
Appendix A  of 10 CFR  Part 30. A  parent 
company guarantee may not be used in 
combination with other financial 
methods to satisfy the requirements of 
this section. Any surety method or 
insurance used to provide financial 
assurance for decommissioning must 
contain the following conditions:

(i) The surety method or insurance 
must be open-ended or, if written for a 
specified term, such as five years, must 
be renewed automatically unless 90 
days or more prior to the renewal date, 
the issuer notifies the Commission, the 
beneficiary, and the licensee of its 
intention not to renew. The surety 
method or insurance must also provide 
that the full face amount be paid to the 
beneficiary automatically prior to the 
expiration without proof of forfeiture if 
the licensee fails to provide a 
replacement acceptable to the 
Commission withing 30 days after 
receipt of notification or cancellation.

(ii) The surety method or insurance 
must be payable to a trust established 
for decomissioning costs. The trustee 
and trust must be acceptable to the 
Commission. A n  acceptable trustee

includes an appropriate State or Federal 
government agency or an entity which 
has the authority to act as a trustee and 
whose trust operations are regulated 
and examined by a Federal or State 
agency.

(iii) The surety or insurance must 
remain in effect until the Commission 
has terminated the license.

(3) A n  external sinking fund in which 
deposits are made at least annually, 
coupled with a surety method or 
insurance, the value of which may 
decrease by the amount being 
accumulated in the sinking fund. A n  
external sinking fund is a fund 
establishing and maintained by setting 
aside funds periodically in an account 
segregated from licensee assets and 
outside the licensee’s administrative 
control in which the total amount of 
funds would be sufficient to pay 
decommissioning costs at the time 
termination of operation is expected. A n  
external sinking fund may be in the form 
of a trust, escrow account, government 
fund, certificate of deposit, or deposit of 
government securities. The surety or 
insurance provision must be as stated in 
paragraph (c)(2) of this section.

(4) In the case of Federal, State, or 
local government licensees, a statement 
of intent containing a cost estimate for 
decommissioning, and indicating that 
funds for decommissioning will be 
obtained when necessary.

(5) In the case of electric utility 
licensees, the methods of § 50.75(e) (1) 
and (3) of this chapter.

(d) Each licensee shall keep records of 
information important to the safe and 
effective decommissioning of the facility 
in an identified location until the license 
is terminated by the Commission. If 
records of relevant information are kept 
for other purposes, reference to these 
records and their locations may be used. 
Information the Commission considers 
important to decommissioning consists 
of—

(1) Records of spills or other unusual 
occurrences involving the spread of 
contamination in and around the 
facility, equipment, or site. These 
records may be limited to instances 
when contamination remains after any 
cleanup procedures or when there is 
reasonable likelihood that contaminants 
may have spread to inaccessible areas 
as in the case of possible seepage into 
porous materials such as concrete.
These records must include any known 
information on identification of involved 
nuclides, quantities, forms, and 
concentrations.

(2) As-built drawings and 
modifications of structures and 
equipment in restricted areas where 
radioactive materials are used and/or

stored, and of locations of possible 
inaccessible contamination such as 
buried pipes which may be subject to 
contamination. If required drawings are 
referenced, each relevant document 
need not be indexed individually. If 
drawings are not available, the licensee 
shall substitute appropriate records of 
available information concerning these 
areas and locations.

(3) Records of the cost estimate 
performed for the decommissioning 
funding plan or of the amount certified 
for decommissioning, and records of the 
funding method used for assuring funds 
if either a funding plan or certification is 
used.

§ 72.32 Emergency plan.
(a) [Reserved]
(b) [Reserved]
(c) For an ISFSI that is located on the 

site of a nuclear power reactor licensed 
for operation by the Commission, the 
emergency plan required by 10 CFR  
50.47 shall be deemed to satisfy the 
requirements of this section.

§ 72.34 Environmental report.
Each application for an ISFSI or M R S  

license under this part must be 
accompanied by an Environmental 
Report which meets the requirements of 
Subpart A  of Part 51 of this chapter.

Subpart C—Issuance and Conditions 
of License

§ 72.40 Issuance of license.
(а) Except as provided in paragraph

(c) of this section, the Commission will 
issue a license under this part upon a 
determination that the application for a 
license meets the standards and 
requirements of the A ct and the 
regulations of the Commission, and upon 
finding that:

(1) The applicant’s proposed ISFSI or 
M R S design complies with Subpart F;

(2) The proposed site complies with 
the criteria in Subpart E;

(3) If on the site of a nuclear power 
plant or other licensed activity or 
facility, the proposed ISFSI would not 
pose an undue risk to the safe operation 
of such nuclear power plant or other 
licensed activity or facility;

(4) The applicant is qualified by 
reason of training and experience to 
conduct the operation covered by the 
regulations in this part;

(5) The applicant’s proposed operating 
procedures to protect health and to 
minimize danger to life or property are 
adequate;

(б) Except for D O E, the applicant for 
an ISFSI or M R S is financially qualified 
to engage in the proposed activities in
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accordance with the regulations in this 
part;

(7) The applicant’s quality assurance 
plan complies with Subpart G;

(8) The applicant’s physical protection 
provisions comply with Subpart H . D O E  
has complied with the safeguards and 
physical security provisions identified in 
§ 72.24(e);

(9) The applicant’s personnel training 
program complies with Subpart I;

(10) Except for D O E, the applicant’s 
decommissioning plan and its financing 
pursuant to § 72.30 provide reasonable 
assurance that the decontamination and 
decommissioning of the ISFSI or M R S at 
the end of its useful life will provide 
adequate protection to the health and 
safety of the public;

(11) The applicant’s emergency plan 
complies with § 72.32;

(12) The applicable provisions of Part 
170 of this chapter have been satisfied;

(13) There is reasonable assurance 
that; (i) The activities authorized by the 
license can be conducted without 
endangering the health and safety of the 
public and (ii) these activities will be 
conducted in compliance with the 
applicable regulations of this chapter; 
and

(14) The issuance of the license will 
not be inimical to the common defense 
and security.

(b) Grounds for denial of a license to 
store spent fuel in the proposed ISFSI or 
to store spent fuel and high-level 
radioactive waste in the proposed M R S  
may be the commencement of 
construction prior to (1) a finding by the 
Director, Office of Nuclear Materials 
Safety and Safeguards or designee or (2) 
a finding after a public hearing by the 
presiding officer, Atomic Safety and 
Licensing Board, Atomic Safety and 
Licensing Appeal Board, or the 
Commission acting as a collegial body, 
as appropriate, that the action called for 
is the issuance of the proposed license 
with any appropriate conditions to 
protect environmental values. This 
finding is to be made on the basis of 
information filed and evaluations made 
pursuant to Subpart A  of Part 51 of this 
chapter or in the case of an M R S on the 
basis of evaluations made pursuant to 
sections 141(c) and (d) or 148(a) and (c) 
of N W P A  (96 S ta t 2242, 2243, 42 U .S .C , 
10161(c), (d); 101 Stat. 1330-235,1330- 
236, 42 U .S .C . 10168(a), (c)), as 
appropriate, and after weighing the 
environmental, economic, technical and 
other benefits against environmental 
costs and considering available 
alternatives.

(c) For facilities that have been 
covered under previous licensing actions 
including the issuance of a construction 
permit under Part 50 of this chapter, a

réévaluation of the site is not required 
except where new information is 
discovered which could alter the 
original site evaluation findings. In this 
case, the site evaluation factors 
involved will be reevaluated.

§ 72.42 Duration of license; renewal
(a) Each license issued under this part 

must be for a fixed period of time to be 
specified in the license. The license term 
for an ISFSI must not exceed 20 years 
from the date of issuance. The license 
term for an M R S must not exceed 40 
years from the date of issuance.
Licenses for either type of installation 
may be renewed by the Commission at 
the expiration of the license term upon 
application by the licensee and pursuant 
to the requirements of this rule.

(b) Applications for renewal of a 
license should be filed in accordance 
with the applicable provisions of 
Subpart B at least two years prior to the 
expiration of the existing license. 
Information contained in previous 
applications, statements, or reports filed 
with the Commission under the license 
may be incorporated by reference: 
Provided, that such references are clear 
and specific.

(c) In any case in which a licensee, 
not less than two years prior to 
expiration of its existing license, has 
filed an application in proper form for 
renewal of a license, the existing license 
shall not expire until a final decision 
concerning the application for renewal 
has been made by the Commission.

§ 72.44 License conditions.
(a) Each license issued under this part 

shall include license conditions. The 
license conditions may be derived from 
the analyses and evaluations included 
in the Safety Analysis Report and 
amendments thereto submitted pursuant 
to § 72.24. License conditions pertain to 
design, construction and operation. The 
Commission may also include additional 
license conditions as it finds 
appropriate.

(b) Each license issued under this part 
shall be subject to the following 
conditions, even if they are not 
explicitly stated therein;

(1) Neither the license nor any right 
thereunder shall be transferred, 
assigned, or disposed of in any manner, 
either voluntarily or involuntarily, 
directly or indirectly, through transfer of 
control of the license to any person, 
unless the Commission shall, after 
securing full information, find that the 
transfer is in accordance with the 
provisions of the Atomic Energy A c t of 
1954, as amended, and give its consent 
in writing.

(2) The license shall be subject to 
revocation, suspension, modification, or 
amendment in accordance with the 
procedures provided by the Atomic 
Energy A ct of 1954, as amended, and 
Commission regulations.

(3) Upon request of the Commission, 
the licensee shall, at any time before 
expiration of the license, submit written 
statements, signed under oath or 
affirmation if appropriate, to enable the 
Commission to determine whether or 
not the license should be modified, 
suspended, or revoked.

(4) Prior to the receipt of spent fuel for 
storage at an ISFSI or the receipt of 
spent fuel and high-level radioactive 
waste for storage at an M RS, the 
licensee shall have in effect an NRC- 
approved program covering the training 
and certification of personnel that meets 
the requirements of Subpart I.

(5) The license shall permit the 
operation of the equipment and controls 
that are important to safety of the ISFSI 
or the M R S only by personnel whom the 
licensee has certified as being 
adequately trained to perform such 
operations, or by uncertified personnel 
who are under the direct visual 
supervision of a certified individual.

(6) (i) Each licensee shall notify the 
appropriate N R C  Regional 
Administrator, in writing, immediately 
following the filing of a voluntary or 
involuntary petition for bankruptcy 
under any Chapter of Title II 
(Bankruptcy) of the United States Code 
by or against;

(A) The licensee;
(B) A n  entity (as that term is defined 

in 11 U .S .C . 101(14)) controlling the 
licensee or listing the license or licensee 
as property of the estate; or

(C) A n  affiliate (as that term is 
defined in 11 U .S .C . 101(2)) of the 
licensee.

(ii) This notification must indicate:
(A) The bankruptcy court in which the 

petition for bankruptcy was filed; and
(B) The date of the filing of the 

petition.
(c) Each license issued under this part 

must include technical specifications. 
Technical specifications must include 
requirements in the following categories:( 1)  Functional and operating limits 
and monitoring instruments and limiting 
control settings.

(i) Functional and operating limits for 
an ISFSI or M R S are limits on fuel or 
waste handling and storage conditions 
that are found to be necessary to protect 
the integrity of the stored fuel or waste 
container, to protect employees against 
occupational exposures and to guard 
against the uncontrolled release of 
radioactive materials; and
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(ii) Monitoring instruments and 
limiting control settings for an ISFSI or 
MRS are those related to fuel or waste 
handling and storage conditions having 
significant safety functions.

(2) Limiting conditions. Limiting 
conditions are the lowest functional 
capability or performance levels of 
equipment required for safe operation.

(3) Surveillance requirements. 
Surveillance requirements include:

(i) Inspection and monitoring of spent 
fuel or high-level radioactive waste in 
storage:

(ii) inspection, test and calibration 
activities to ensure that the necessary 
integrity of required systems and 
components is maintained;

(iii) confirmation that operation of the 
ISFSI or M R S is within the required 
functional and operating limits; and

(iv) confirmation that the limiting 
conditions required for safe storage are 
met.

(4) Design features. Design features 
include items that would have a 
significant effect on safety if altered or 
modified, such as materials of 
construction and geometric 
arrangements.

(5) Administrative controls. 
Administrative controls include the 
organization and management 
procedures, recordkeeping, review and 
audit, and reporting necessary to assure 
that the operations involved in the 
storage of spent fuel in an ISFSI and the 
storage of spent fuel and high-level 
radioactive waste in an M R S are 
performed in a safe manner.

(d) Each license authorizing the 
receipt, handling, and storage of spent 
fuel or high-level radioactive waste 
under this part must include technical 
specifications that, in addition to stating 
the limits on the release of radioactive 
materials for compliance with limits of 
Part 20 of this chapter and the “ as low  
as is reasonably achievable” objectives 
for effluents, require that:

(1) Operating procedures for control of 
effluents be established and followed, 
and equipment in the radioactive waste 
treatment systems be maintained and 
used, to meet the requirements of
§ 72.104;

(2) An environmental monitoring 
program be established to ensure 
compliance with the technical 
specifications for effluents; and

(3) A n annual report be submitted to 
the appropriate regional office specified 
in Appendix A  of Part 73 of this chapter, 
with a copy to the Director, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, D C  20555, within 60 days 
after January l  of each year, specifying 
the quantity of each of die principal

radionuclides released to the 
environment in liquid and in gaseous 
effluents during the previous 12 months 
of operation and such other information 
as may be required by the Commission 
to estimate maximum potential radiation 
dose commitment to the public resulting 
from effluent releases. O n the basis of 
this report and any additional 
information the Commission may obtain 
from the licensee or others, the 
Commission may from time to time 
require the licensee to take such action 
as the Commission deems appropriate.

(e) The licensee shall make no change 
that would decrease the effectiveness of 
the physical security plan prepared 
pursuant to § 72.180 without the prior 
approval of the Commission. A  licensee 
desiring to make such a change shall 
submit an application for an amendment 
to the license pursuant to § 72.56. A  
licensee may make changes to the 
physical security plan without prior 
Commission approval, provided that 
such changes do not decrease the 
effectiveness of the plan. The licensee 
shall furnish to the Commission a report 
containing a description of each change 
within two months after the change is 
made, and shall maintain records of 
changes to the plan made without prior 
Commission approval for a period of 3 
years from the date of the change.

(f) A  licensee shall follow and 
maintain in effect an emergency plan 
that is approved by the Commission.
The licensee may make changes to the 
approved plan without Commission 
approval only if such changes do not 
decrease the effectiveness of the plan. 
Within six months after any change is 
made, the licensee shall submit a report 
containing a description of any changes 
made in the plan to the appropriate N R C  
Regional Office specified in Appendix A  
to Part 73 of this chapter with a copy to 
the Director, Office of Nuclear Material 
Safety and Safeguards, U .S . Nuclear 
Regulatory Commission, Washington,
D C  20555. Proposed changes that 
decrease the effectiveness of the 
approved emergency plan must not be 
implemented unless the licensee has 
received prior approval of such changes 
from the Commission.

(g) A  license issued to D O E  under this 
part for an M R S authorized by section 
142(b) of N W P A  (101 Stat. 1330-232,42 
U .S .C . 10162(b)) must include the 
following conditions:

(1) Construction of the M R S may not 
begin until the Commission has 
authorized the construction of a 
repository under section 114(d) of 
N W P A  (96 Stat. 2215, as amended by 
101 Stat. 1330-230, 42 U .S .C . 10134(d)) 
and Part 60 of this chapter;

(2) Construction of the M R S or 
acceptance of spent nuclear fuel or high- 
level radioactive waste at the M R S is 
prohibited during such time as the 
repository license is revoked by the 
Commission or construction of the 
repository ceases;

(3) The quantity of spent nuclear fuel 
or high-level radioactive waste at the 
site of the M R S at any one time may not 
exceed 10,000 metric tons of heavy 
metal until a repository authorized 
under N W P A  and Part 60 of this chapter 
first accepts spent nuclear fuel or 
solidified high-level radioactive waste; 
and

(4) The quantity of spent nuclear fuel 
or high-level radioactive waste at the 
site of the M R S at any one time may not 
exceed 15,000 metric tons of heavy 
metal.

§ 72.46 Public hearings.
(a) In connection with each 

application for a license under this part, 
the Commission shall issue or cause to 
be issued a notice of proposed action 
and opportunity for hearing in 
accordance with § 2.105 or § 2.1107 of 
this chapter, as appropriate, or, if the 
Commission finds that a hearing is 
required in the public interest, a notice 
of hearing in accordance with § 2.104 of 
this chapter.

(b) (1) In connection with each 
application for an amendment to a 
license under this part, the Commission 
shall, except as provided in paragraph
(b)(2) of this section, issue or cause to be 
issued a notice of proposed action and 
opportunity for hearing in accordance 
with § 2.105 or § 2.1107 of this chapter, 
as appropriate, or, if the Commission 
finds that a hearing is required in the 
public interest, a notice of hearing in 
accordance with § 2.104 of this chapter.

(2) The Director, Office of Nuclear 
Material Safety and Safeguards, or the 
Director’s designee may dispense with a 
notice of proposed action and 
opportunity for hearing or a notice of 
hearing and take immediate action on 
an amendment to a license issued under 
this part upon a determination that the 
amendment does not present a genuine 
issue as to whether the health and 
safety of the public will be significantly 
affected. After taking the action, the 
Director or the Director’s designee shall 
promptly publish a notice in the Federal 
Register of the action taken and of the 
right of interested persons to request a 
hearing on whether the action should be 
rescinded or modified. If  the action 
taken amends an M R S license, the 
Director or the Director’s designee shall 
also inform the appropriate State and 
local officials.
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(c) The notice of proposed action and 
opportunity for hearing or the notice of 
hearing may be included in the notice of 
docketing required to be published by
§ 72.16 of this part.

(d) If no request for a hearing or 
petition for leave to intervene is filed 
within the time prescribed in the notice 
of proposed action and opportunity for 
hearing, the Director, Office of Nuclear 
Material Safety and Safeguards or the 
Director’s designee may take the 
proposed action, and thereafter shall 
promptly inform the appropriate State 
and local officials and publish a notice 
in the Federal Register of the action 
taken. In accordance with § 2.764(c) of 
this chapter, the Director, Office of 
Nuclear Material Safety and Safeguards 
shall not issue an initial license for the 
construction and operation of an ISFSI 
or an M R S until expressly authorized to 
do so by the Commission.

§ 72.48 Changes, tests, and experiments.
(a) (1) The holder of a license issued 

under this part may:
(1) Make changs in the ISFSI or M R S  

described in the Safety Analysis Report,
(ii) Make changes in the procedures 

described in the Safety Analysis Report, 
or

(iii) Conduct tests or experiments not 
described in the Safety Analysis Report, 
without prior Commission approval, 
unless the proposed change, test or 
experiment involves a change in the 
license conditions incorporated in the 
license, an unreviewed safety question, 
a significant increase in occupational 
exposure or a significant unreviewed 
enviromental impact.

(2) A  proposed change, test, or 
experiment shall be deemed to involve 
an unreviewed safety question—

(i) If the probability of occurrence or 
the consequences of an accident or 
malfunction of equipment important to 
safety previously evaluated in the 
Safety Analysis Report may be 
increased;

(ii) If a possibility for an accident or 
malfunction of a different type than any 
evaluated previously in the Safety 
Analysis Report may be created; or

(iii) If the margin of safety as defined 
in the basis for any technical 
specification is reduced.

(b) (1) The licensee shall maintain 
records of changes in the ISFSI or M R S  
and of changes in procedures made 
pursuant to this section if these changes 
constitute changes in the ISFSI or M R S  
or procedures described in the Safety 
Analysis Report. H ie  licensee shall also 
maintain records of tests and 
experiments carried out pursuant to 
paragraph (a) of this section. These 
records must include a written safety

evaluation that provides the bases for 
the determination that the change, test, 
or experiment does not involve an 
unreviewed safety question. The records 
of changes in the ISFSI or M R S and of 
changes in procedures and records of 
tests must be maintained until the 
Commission terminates the license.

(2) Annually, or at such shorter 
interval as may be specified in the 
license, the licensee shall furnish to the 
appropriate regional office, specified in 
Appendix A  of Part 73 of this chapter, 
with a copy to the Director, Office of 
Nuclear Material Safety and Safeguards, 
U .S . Nuclear Regulatory Commission, 
Washington, D C  20555, a report 
containing a brief description of 
changes, tests, and experiments made 
under paragraph (a) of the section, 
including a summary of the safety 
evaluation of each. A n y report 
submitted by a licensee pursuant to this 
paragraph will be made a part of the 
public record pertaining to this license.

(c) The holder of a license issued 
under this part who desires—

(1) To make changes in the ISFSI or 
M R S or the procedures as described in 
the Safety Analysis Report, or to 
conduct tests or experiments not 
described in the Safety Analysis Report, 
that involve an unreviewed safety 
question, a significant increase in 
occupational exposure, or significant 
unreviewed environmental impact, or

(2) To change the license conditions 
shall submit an application for 
amendment of the license, pursuant to 
§ 72.56.

§ 72.50 Transfer of license.
(a) N o license or any part included in 

a license issued under this part for an 
ISFSI or M R S shall be transferred, 
assigned, or in any manner disposed of, 
either voluntarily or involuntarily, 
directly or indirectly, through transfer of 
control of the license to any person, 
unless the Commission gives its consent 
in writing.

(b) (1) A n  application for transfer of a 
license must include as much of the 
information described in § § 72.22 and 
72.28 with respect to the identity and the 
technical and financial qualifications of 
the proposed transferee as would be 
required by those sections if the 
application were for an initial license. 
The application must also include a 
statement of the purposes for which the 
transfer of the license is requested and 
the nature of the transaction 
necessitating or making desirable the 
transfer of the license.

(2) The Commission may require any 
person who submits an application for 
the transfer of a license pursuant to the 
provisions of this section to file a

written consent from the existing 
licensee, or a certified copy of an order 
or judgment of a court of competent 
jurisdiction, attesting to the person’s 
right— subject to the licensing 
requirements of the A ct and these 
regulations— to possession of the 
radioactive materials and the storage 
installation involved.

(c) After appropriate notice to 
interested persons, including the 
existing licensee, and observance of 
such procedures as may be required by 
the A ct or regulations or orders of the 
Commission, the Commission will 
approve an application for the transfer 
of a license, if  the Commission 
determines that:

(1) The proposed transferee is 
qualified to be the holder of the license; 
and

(2) Transfer of the license is 
consistent with applicable provisions of 
the law, and the regulations and orders 
issued by the Commission.

§ 72.52 Creditor regulations.
(a) This section does not apply to an 

ISFSI or M R S constructed and operated 
by D O E.

(b) Pursuant to section 184 of the Act, 
the Commission consents, without 
individual application, to the creation of 
any mortgage, pledge, or other lien on 
special nuclear material contained in 
spent fuel not owned by the United 
States that is the subject of a license or 
on any interest in special nuclear 
material in spent fuel; Provided:

(1) That the rights of any creditor so 
secured may be exercised only in 
compliance with and subject to the same 
requirements and restrictions as would 
apply to the licensee pursuant to the 
provisions of the license, the Atomic 
Energy A ct of 1954, as amended, and 
regulations issued by the Commission 
pursuant to said Act; and

(2) That no creditor so secured may 
take possession of the spent fuel 
pursuant to the provisions of this section 
prior to either the issuance of a license 
from the Commission authorizing 
possession or the transfer of the license.

(c) A n y creditor so secured may apply 
for transfer of the license covering spent 
fuel by filing an application for transfer 
of the license pursuant to § 72.50(b). The 
Commission will act upon the 
application pursuant to § 72.50(c).

(d) Nothing contained in this 
regulation shall be deemed to affect the 
means of acquiring, or the priority of, 
any tax lien or other lien provided by 
law.

(e) A s used in this section, “ creditor” 
includes, without implied limitation, the 
trustee under any mortgage, pledge, or
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lien on spent fuel in storage made to 
secure any creditor; any trustee or 

[receiver of spent fuel appointed by a 
court of competent jurisdiction in any 

¡action brought for the benefit of any 
[creditor secured by such mortgage, 
pledge, or lien; any purchaser of the 

[spent fuel at the sale thereof upon 
[foreclosure of the mortgage, pledge, or 
[lien or upon exercise of any power of 
[sale contained therein; or any assignee 
[of any such purchaser.

i 72.54 Application for termination of 
I license.

(a) Any licensee may apply to the 
[Commission for authority to surrender a 
[license voluntarily and to decommission 
Ithe ISFSI or M RS. This application must 
[be made within two years following 
[permanent cessation of operations, and 
[in no case later than one year prior to 
[expiration of the license. Each 
[application for termination of license 
[must be accompanied, or preceded, by a 
[proposed final decommissioning plan.
[ (b) The proposed final 
[decommissioning plan must include—
I (1) The choice of the alternative for 
[decommissioning with a description of 
[activities involved. A n alternative is 
[acceptable if it provides for completion 
[of decommissioning without significant 
[delay. Consideration will be given to an 
[alternative which provides for delayed 
[completion of decommissioning only 
[when necessary to protect the public 
[health and safety. Factors to be 
[considered in evaluating an alternative 
[which provides for delayed completion 
[of decommissioning include 
[unavailability of waste disposal 
[capacity and other site specific factors 
[affecting the licensee’s capability to 
[carry out decommissioning safely, 
[including presence of other nuclear 
|facilities at the site.

(2) A  description of controls and limits 
[on procedures and equipment to protect 
[occupational and public health and 
Isafety;
■  ^  description of the planned final
[radiation survey; and 
L  updated detailed cost estimate 
[tor the chosen alternative for 
[decommissioning, comparison of that 
[estimate with present funds set aside for 
[decommissioning, and plan for assuring 
[the availability of adequate funds for 
[completion of decommissioning 
[including means for adjusting cost 
[estimates and associated funding levels 
over an;y storage or surveillance period.

[ l5) A  description of technical 
[specifications and quality assurance 
[provisions in place during 
[decommissioning.
I § § l |  decommissioning plans in 
| nich the major dismantlement

activities are delayed by first placing 
the ISFSI or M R S in storage, planning 
for these delayed activities may be less 
detailed. Updated detailed plans must 
be submitted and approved prior to the 
start of such activities.

(d) If the final decommissioning plan 
demonstrates that the decommissioning 
will be performed in accordance with 
the regulations in this chapter and will 
not be inimical to the common defense 
and security or to the health and safety 
of the public, and after notice to 
interested persons, the Commission will 
approve the plan subject to such 
conditions and limitations as it deems 
appropriate and necessary and issue an 
order authorizing the decommissioning.

(e) The Commission will terminate the 
license if it determines that—

(1) The decommissioning has been 
performed in accordance with the 
approved final decommissioning plan 
and the order authorizing 
decommissioning; and

(2) The terminal radiation survey and 
associated documentation demonstrates 
that the ISFSI or M R S and site are 
suitable for release for unrestricted use.

§ 72.56 Application for amendment of 
license.

Whenever a holder of a license 
desires to amend the license, an 
application for an amendment shall be 
filed with the Commission fully 
describing the changes desired and the 
reasons for such changes, and following 
as far as applicable the form prescribed 
for original applications.

§ 72.58 Issuance of amendment.
In determining whether an 

amendment to a license will be issued to 
the applicant, the Commission will be 
guided by the considerations that govern 
the issuance of initial licenses.

§ 72.60 Modification, revocation, and 
suspension of license.

(a) The terms and conditions of all 
licenses are subject to amendment, 
revision, or modification by reason of 
amendments to the Atomic Energy A ct  
of 1954, as amended, or by reason or 
rules, regulations, or orders issued in 
accordance with the A ct or any 
amendments thereto.

(b) A ny license may be modified, 
revoked, or suspended in whole or in 
part for any of the following:

(1) A ny material false statement in the 
application or in any statement of fact 
required under section 182 of the Act;

(2) Conditions revealed by the 
application or statement of fact or any 
report, record, inspection or other means 
which would warrant the Commission to
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refuse to grant a license on an original 
application;

(3) Failure to operate an ISFSI or M R S  
in accordance with the terms of the 
license;

(4) Violation of, or failure to observe, 
any of the terms and conditions of the 
Act, or of any applicable regulation, 
license, or order of the Commission.

(c) Upon revocation of a license, the 
Commission may immediately cause the 
retaking of possession of all special 
nuclear material contained in spent fuel 
held by the licensee. In cases found by 
the Commission to be of extreme 
importance to the national defense and 
security or to the health and safety of 
the public, the Commission prior to 
following any of the procedures 
provided under sections 551-558 of Title 
5 of the United States Code, may cause 
the taking of possession of any special 
nuclear material contained in spent fuel 
held by the licensee.

§ 72.62 Backfitting.
(a) A s used in this section, 

“backfitting” means the addition, 
elimination, or modification, after the 
license has been issued, of:

(1) Structures, systems, or components 
of an ISFSI or M RS, or

(2) Procedures or organization 
required to operate an ISFSI or M RS.

(b) The Commission will require 
backfitting of an ISFSI or M R S if it finds 
that such action is necessary to assure 
adequate protection to occupational or 
public health and safety, or to bring the 
ISFSI or M R S into compliance with a 
license or the rules or orders of the 
Commission, or into conformance with 
written commitments by a licensee.

(c) The Commission may require the 
backfitting of an ISFSI or M R S if it finds:

(1) That there is a substantial increase 
in the overall protection of the 
occupational or public health and safety 
to be derived from the backfit, and

(2) That the direct and indirect costs 
of implementation for that ISFSI or M R S  
are justified in view of this increased 
protection.

(d) The Commission may at any time 
require a holder of a license to submit 
such information concerning the 
backfitting or the proposed backfitting 
of an ISFSI or M R S as it deems 
appropriate.

Subpart D—Records, Reports, 
Inspections, and Enforcement

§ 72.70 Safety analysis report updating.
(a) The design, description of planned 

operations, and other information 
submitted in the Safety Analysis Report 
shall be updated by the licensee and
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subm itted to the Comm ission at least 
once every six months a fter issuance of 
the license during fina l design and  
construction, until preoperational testing 
is com pleted, w ith  fina l Safety Analysis  
Report com pletion and subm ittal to the 
Comm ission at least 90 days prior to the 
planned receipt of spent fuel or high- 
level rad ioactive w aste. The fina l 
subm ittal must include a fina l analysis  
and evaluation  of the design and  
perform ance of structures, systems, and 
components that are im portant to safety  
taking into account any pertinent 
in form ation  developed since the 
subm ittal o f the license application.

(b) A fte r the first receipt o f spent fuel 
or high-level rad ioactive w aste for 
storage, the Safety Analysis  Report must 
be updated annually  and subm itted to 
the Comm ission by the licensee. This  
subm ittal must include the follow ing:

(1) N e w  or revised inform ation  
relating to applicable site evaluation  
factors, including the results of 
environm ental m onitoring programs.

(2) A  description and analysis of 
changes in the structures, systems, and  
components of the ISFSI or M RS, w ith  
emphasis upon:

(i) Perform ance requirements,
(ii) The bases, w ith  technical 

justification  therefor upon w hich such 
requirem ents have been established, 
and

(iii) Evaluations showing that safety  
functions w ill be accom plished.

(3) A n  analysis of the significance of 
any changes to codes, standards, 
regulations, or regulatory guides w hich  
the licensee has com m itted to meeting  
the requirem ents of w hich  are 
applicable to the design, construction, or 
operation o f the ISFSI or M RS.

§ 72.72 M a te ria l ba lance , in v e n to ry , and  
re c o rd s  re q u ire m e n ts  fo r  s to re d  m a te ria ls .

(a) Each licensee shall keep records 
showing the receipt, inventory  
(including location), disposal, 
acquisition, and transfer of a ll spent fuel 
and high-level rad ioactive w aste in  
storage. The records must include as a 
m inim um  the nam e o f shipper of the 
m ateria l to the ISFSI or M R S, the 
estim ated quantity  o f rad ioactive  
m ateria l per item  (including special 
nuclear m ateria l in spent fuel), item  
identification  and seal num ber, storage 
location, onsite m ovements of each fuel 
assem bly or storage canister, and  
ultim ate disposal. These records for 
spent fuel at an ISFSI or for spent fuel 
and high-level rad ioactive w aste at an  
M R S  must be reta ined  for as long as the 
m ateria l is stored and for a period of 
five  years a fte r the m ateria l is disposed 
of or transferred out of the ISFSI or 
M R S.

(b) Each licensee shall conduct a 
physical inventory of all spent fuel and 
high-level radioactive waste in storage 
at intervals not to exceed 12 months 
unless otherwise directed by the 
Commission. The licensee shall retain a 
copy of the current inventory as a record 
until the Commission terminates the 
license.

(c) Each licensee shall establish, 
m aintain , and fo llow  w ritten  m ateria l 
control and accounting procedures that 
are sufficient to enable the licensee to 
account for m ateria l in  storage. The  
licensee shall reta in  a copy of the 
current m ateria l control and accounting  
procedures until the Comm ission  
term inates the license.

(d) Records of spent fuel and high- 
level rad ioactive w aste in storage must 
be kept in duplicate. The duplicate set of 
records must be kept at a separate  
location sufficiently  rem ote from  the 
original records that a single event 
w ould  not destroy both sets of records. 
Records of spent fuel transferred  out of 
an ISFSI or o f spent fuel or h igh-level 
rad ioactive w aste transferred  out of an  
M R S must be preserved for a period of 
five years after the date o f transfer.

§ 72.74 R e p o rts  o f  a c c id e n ta l c r it ic a l i ty  o r  
lo s s  o f  sp e c ia l n u c le a r m a te ria l.

(a) Each licensee shall no tify  the N R C  
O perations C enter 1 w ith in  one hour of 
discovery of accidental c ritica lity  or any  
loss of special nuclear m ateria l.

(b) This notification  must be m ade to 
the N R C  O perations C enter v ia  the 
Em ergency N o tification  System i f  the 
licensee is party  to that system. I f  the 
Em ergency N o tification  System is 
inoperative or unavailab le , the licensee 
shall m ake the required  notification  v ia  
com m ercial telephonic service or any  
other dedicated  telephonic system or 
any other m ethod that w ill  ensure that a 
report is received by the N R C  
O perations C enter w ith in  one hour. The  
exem ption o f § 73.21(g)(3) of this chapter 
applies to a ll telephonic reports required  
by this section.

(c) Reports required under § 73.71 of 
this chapter need not be duplicated  
under the requirem ents of this section.

§ 72.76 M a te ria ! s ta tu s  re p o rts .
(a) Except as provided in  paragraph

(b) of this section, each licensee shall 
com plete and submit to the Comm ission  
(on D O E /N R C  Form-742, M a te ria l 
Balance Report) m ateria l status reports 
in  accordance w ith  the printed  
instructions for com pleting the form. 
These reports must provide inform ation  
concerning the special nuclear m ateria l

1 Commercial telephone number of the NRC  
Operations Center is (301)951-0550.

contained in the spent fuel possessed, 
received, transferred, disposed of, or 
lost by the licensee. M ate ria l status 
reports must be made as of March 31 
and Septem ber 30 of each year and filed 
w ith in  30 days a fter the end of the 
period covered by the report. The 
Commission m ay, w hen good cause is 
shown, perm it a licensee to submit 
m ateria l status reports at other times.

(b) A n y  licensee w ho is required to 
submit routine m ateria l status reports 
pursuant to § 75.35 of this chapter 
(pertaining to im plem entation of the US/ 
IA E A  Safeguards Agreem ent) shall 
prepare and submit such reports only as 
provided in that section instead of as 
provided in  paragraph (a) of this section.

§ 72.78 Nuclear material transfer repo rts .

(a) Except as provided in paragraph
(b) o f this section, w henever the licensee 
transfers or receives spent fuel, the 
licensee shall com plete and distribute a 
N uclear M a te ria l Transaction  Report on 
D O E /N R C  Form-741 in accordance with 
printed  instructions for completing the 
form. Each ISFSI licensee w ho receives 
spent fuel from  a foreign source shall 
com plete both the supplier’s and 
receiver’s portion of D O E /N R C  Form- 
741, verify  the identity  of the spent fuel, 
and ind icate the results on the receiver’s 
portion of the form.

(b) A n y  licensee w ho is required to 
submit inventory change reports on 
D O E /N R C  Form-741 pursuant to § 75.34 
of this chapter (pertaining to 
im plem entation  of the U S /IA E A  
Safeguards Agreem ent) shall prepare 
and subm it such reports only as 
provided in  that section instead of as 
provided in paragraph (a) of this section.

§ 72.80 Other records and reports.
(a) Each licensee shall m aintain  any 

records and m ake any reports that may 
be required by the conditions of the 
license or by the rules, regulations, and 
orders of the Comm ission in effectuating 
the purposes o f the Act.

(b) Each licensee shall furnish a copy 
of its annual financia l report, including 
the certified financia l statements, to tr»e 
Commission.

(c) Records that are required by the 
regulations in this part or by the license 
conditions must be m aintained for the 
period specified by the appropriate  
regulation or license condition. I f  a 
retention period is not otherwise  
specified, the above records must be 
m aintained  until the Commission 
term inates the license.

(d) A n y  record that must be 
m aintained  pursuant to this part may be 
either the original or a reproduced copy 
by any state of the art method provided
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that any reproduced copy is duly 
authenticated by authorized personnel 
and is capable of producing a clear and 
legible copy after storage for the period 
specified by Commission regulations.

§ 72.82 Inspections and tests.
(a) Each licensee under this part shall 

permit inspection by duly authorized 
representatives of the Commission of its 
records, premises, and activities and of 
'spent fuel or high-level radioactive 
'waste in its possession related to the 
specific license as may be necessary to 
¡effectuate the purposes of the Act, 
¡including section 105 of the Act. 
i (b) Each licensee under this part shall 
make available to the Commission for 
inspection, upon reasonable notice, 
records kept by the licensee pertaining 
to its receipt, possession, packaging, or 
¡transfer of spent fuel or high-level 
¡radioactive waste.

(c)(1) Each licensee under this part 
'shall upon request by the Director,
Office of Nuclear Material Safety and 
Safeguards or the appropriate N R C  
Regional Administrator provide rent- 
free office space for the exclusive use of 
the Commission inspection personnel. 
Heat, air conditioning, light, electrical 
outlets and janitorial services shall be 
furnished by each licensee. The office 
shall be convenient to and have full 
access to the installation and shall 
provide the inspector both visual and 
acoustic privacy.
| (2) For a site with a single storage 
'installation the space provided shall be 
adequate to accommodate a full-time 
inspector, a part-time secretary, and 
transient N R C personnel and will be 
generally commensurate with other 
office facilities at the site. A  space of 
250 sq. ft., either within the site’s office 
complex or in an office trailer, or other 
onsite space, is suggested as a guide. For 
sites containing multiple facilities, 
additional space may be requested to 
accommodate additional full-time 
inspectors. The office space that is 
provided shall be subject to the 
approval of the Director, Office of 
Nuclear Material Safety and Safeguards 
or the appropriate N R C  Regional 
Administrator, A ll furniture, supplies 
and Commission equipment will be 
furnished by the Commission.

(3) Each licensee under this part shall 
afford any N R C  resident inspector 
assigned to that site, or other N R C  
inspectors identified by the Regional 
¡Administrator as likely to inspect the 
installation, immediate unfettered 
access, equivalent to access provided 
regular plant employees, following 
proper identification and compliance 
with applicable access control measures
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for security, radiological protection, and 
personal safety.

(d) Each licensee shall perform, or 
permit the Commission to perform, such 
tests as the Commission deems 
appropriate or necessary for the 
administrator of the regulations in this 
part.

(e) A  report of the preoperational test 
acceptance criteria and test results must 
be submitted to the appropriate 
Regional Office specified in Appendix A  
of Part 73 of this chapter with a copy to 
the Director, Office of Nuclear Material 
Safety and Safeguards, U .S. Nuclear 
Regulatory Commission, Washington, 
D C  20555, at least 30 days prior to the 
receipt of spent fuel or high-level 
radioactive waste.

§ 72.84 Violations.
A n  injunction or other court order 

may be obtained prohibiting any 
violation of any provision of the Atomic 
Energy A ct of 1954, as amended, or title 
II of the Energy Reorganization A ct of 
1974, as amended, or any regulation or 
order issued thereunder. A  court order 
may be obtained for the payment of a 
civil penalty imposed pursuant to 
section 234 of the Atomic Energy A ct for 
violation of sections 53, 57, 62, 63, 81, or 
82 of the Atomic Energy A ct, or section 
206 of the Energy Reorganization A ct of 
1974, or any rule, regulation, or order 
issued thereunder, or any term, 
condition, or limitation of any license 
issued thereunder, or for any violation 
for which a license may be revoked 
under section 186 of the Atomic Energy 
A ct. A n y person who willfully violates 
any provision of the Atomic Energy A ct, 
or any regulation or order issued 
thereunder, may be guilty of a crime 
and, upon conviction, may be punished 
by fine or imprisonment or both, as 
provided by law.

Subpart E—-Siting Evaluation Factors

§ 72.90 General considerations.
(a) Site characteristics that may 

directly affect the safety or 
environmental impact of the ISFSI or 
M R S must be investigated and assessed.

(b) Proposed sites for the ISFSI or 
M R S must be examined with respect to 
the frequency and the severity of 
external natural and maninduced events 
that could affect the safe operation of 
the ISFSI or M RS.

(c) Design basis external events must 
be determined for each combination of 
proposed site and proposed ISFSI or 
M R S design.

(d) Proposed sites with design basis 
external events for which adequate 
protection cannot be provided through 
ISFSI or M R S  design shall be deemed

unsuitable for the location of the ISFSI 
or M RS.

(e) Pursuant to Subpart A  of Part 51 of 
this chapter for each proposed site for 
an ISFSI and pursuant to sections 141 or 
148 of N W P A , as appropriate (96 Stat. 
2241,101 Stat. 1330-235, 42 U .S .C . 10161, 
10168) for each proposed site for an 
M R S, the potential for radiological and 
other environmental impacts on the 
region must be evaluated with due 
consideration of the characteristics of 
the population, including its distribution, 
and of the regional environs, including 
its historical and esthetic values.

(f) The facility must be sited so as to 
avoid to the extent possible the long­
term and short-term adverse impacts 
associated with the occupancy and 
modification of floodplains.

§ 72.92 Design basis external natural 
events.

(a) Natural phenomena that may exist 
or that can occur in the region of a 
proposed site must be identified and 
assessed according to their potential 
effects on the safe operation of the ISFSI 
or M R S. The important natural 
phenomena that affect the ISFSI or M R S  
design must be identified.

(b) Records of the occurrence and 
severity of those important natural 
phenomena must be collected for the 
region and evaluated for reliability, 
accuracy, and completeness. The 
applicant shall retain these records until 
the license is issued.

(c) Appropriate methods must be 
adopted for evaluating the design basis 
external natural events based on the 
characteristics of the region and the 
current state of knowledge about such 
events.

§ 72.94 Design basis external man- 
induced events.

(a) The region must be examined for 
both past and present man-made 
facilities and activities that might 
endanger the proposed ISFSI or M R S. 
The important potential man-induced 
events that affect the ISFSI or M R S  
design must be identified.

(b) Information concerning the 
potential occurrence and severity of 
such events must be collected and 
evaluated for reliability, accuracy, and 
completeness.

(c) Appropriate methods must be 
adopted for evaluating the design basis 
external man-induced events, based on 
the current state of knowledge about 
such events.

§ 72.96 Siting limitations.
(a) A n  ISFSI which is owned and 

operated by D O E  must not be located at 
any site within which there is a
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candidate site for a H L W  repository. 
This limitation shall apply until such 
time as D O E decides that such 
candidate site is no longer a candidate 
site under consideration for 
development as a H L W  repository.

(b) A n  M R S must not be sited in any 
State in which there is located any site 
approved for site characterization for a 
H L W  repository. This limitation shall 
apply until such time as D O E decides 
that the candidate site is no longer a 
candidate site under consideration for 
development as a repository. This 
limitation shall continue to apply to any 
site selected for construction as a 
repository.

(c) If an M R S is located, or is planned 
to be located, within 50 miles of the first 
H L W  repository, any Commission 
decision approving the first H LW  
repository application must limit the 
quantity of spent fuel or high-level 
radioactive waste that may be stored. 
This limitation shall prohibit the storage 
of a quantity of spent fuel containing in 
excess of 70,000 metric tons of heavy 
metal, or a quantity of solidified high- 
level radioactive waste resulting from 
the reprocessing of such a quantity of 
spent fuel, in both the repository and the 
M R S until such time as a second 
repository is in operation.

(d) A n  M R S authorized by section 
142(b) of N W P A  (101 Stat. 1330-232, 42 
U .S .C . 10162(b)) may not be constructed 
in the State of Nevada. The quantity of 
spent nuclear fuel or high-level 
radioactive waste that may be stored at 
an M R S authorized by section 142(b) of 
N W P A  shall be subject to the 
limitations in § 72.44(g) of this part 
instead of the limitations in paragraph
(c) of this section.

§ 72.98 Identifying regions around an 
ISFSI or MRS site.

(a) The regional extent of external 
phenomena, man-made or natural, that 
are used as a basis for the design of the 
ISFSI or M R S must be identified.

(b) The potential regional impact due 
to the construction, operation or 
decommissioning of the ISFSI or M R S  
must be identified. The extent of 
regional impacts must be determined on 
the basis of potential measurable effects 
on the population or the environment 
from ISFSI or M R S activities.

(c) Those regions identified pursuant 
to paragraphs (a) and (b) of this section 
must be investigated as appropriate 
with respect to:

(1) The present and future character 
and the distribution of population,

(2) Consideration of present and 
projected future uses of land and water 
within the region, and

(3) A n y special characteristics that 
may influence the potential 
consequences of a release of radioactive 
material during the operational lifetime 
of the ISFSI or M R S.

§ 72.100 Defining potential effects of the 
ISFSI or MRS on the region.

(a) The proposed site must be 
evaluated with respect to the effects on 
populations in the region resulting from 
the release of radioactive materials 
under normal and accident conditions 
during operation and decommissioning 
of the ISFSI or M RS; in this evaluation 
both usual and unusual regional and site 
characteristics shall be taken into 
account.

(b) Each site must be evaluated with 
respect to the effects on the regional 
environment resulting from construction, 
operation, and decommissioning for the 
ISFSI or M RS; in this evaluation both 
usual and unusual regional and site 
characteristics must be taken into 
account.

§ 72.102 Geological and seismological 
characteristics.

(a) (1) East of the Rocky Mountain 
Front (east of approximately 104° west 
longitude), except in areas of known 
seismic activity including but not limited 
to the regions around New  Madrid, M O , 
Charleston, S C , and Attica, N Y , sites 
will be acceptable if the results from 
onsite foundation and geological 
investigation, literature review, and 
regional geological reconnaissance show  
no unstable geological characteristics, 
soil stability problems, or potential for 
vibratory ground motion at the site in 
excess of an appropriate response 
spectrum anchored at 0.2 g.

(2) For those sites that have been 
evaluated under paragraph (a)(1) of this 
section that are east of the Rocky 
Mountain Front, and that are not in 
areas of known seismic activity, a 
standardized design earthquake (DE) 
described by an appropriate response 
spectrum anchored at 0.25 g may be 
used. Alternatively, a site-specific D E  
may be determined by using the criteria 
and level of investigations required by 
Appendix A  of Part 100 of this chapter.

(b) W est of the Rocky Mountain Front 
(west of approximately 104° west 
longitude), and in other areas of known 
potential seismic activity, seismicity will 
be evaluated by the techniques of 
Appendix A  of Part 100 of this chapter. 
Sites that lie within the range of strong 
near-field ground motion from historical 
earthquakes on large capable faults 
should be avoided.

(c) Sites other than bedrock sites must 
be evaluated for their liquefaction

potential or other soil instability due to 
vibratory ground motion.

(d) Site-specific investigations and 
laboratory analyses must show that soil 
conditions are adequate for the 
proposed foundation loading.

(e) In an evaluation of alternative 
sites, those which require a minimum of 
engineered provisions to correct site 
deficiencies are preferred. Sites with 
unstable geologic characteristics should 
be avoided.

(f) The design earthquake (DE) for use 
in the design of structures must be 
determined as follows:

(1) For sites that have been evaluated 
under the criteria of Appendix A  of 10 
C FR  Part 100, the D E must be equivalent 
to the safe shutdown earthquake (SSE) 
for a nuclear power plant.

(2) Regardless of the results of the 
investigations anywhere in the 
continental U .S., the DE must have a 
value for the horizontal ground motion 
of no less than 0.10 g with the 
appropriate response spectrum.

§ 72.104 Criteria for radioactive materials 
in effluents and direct radiation from an 
ISFSI or MRS.

(a) During normal operations and 
anticipated occurrences, the annual 
dose equivalent to any real individual 
who is located beyond the controlled 
area must not exceed 25 mrem to the 
whole body, 75 mrem to the thyroid and 
25 mrem to any other organ as a result 
of exposure to:

(1) Planned discharges of radioactive 
materials, radon and its decay products 
excepted, to the general environment,

(2) Direct radiation from ISFSI or MRS 
operations, and

(3) A n y other radiation from uranium 
fuel cycle operations within the region.

(b) Operational restrictions must be 
established to meet as low as is 
reasonably achievable objectives for 
radioactive materials in effluents and 
direct radiation levels associated with 
ISFSI or M R S operations.

(c) Operational limits must be 
established for radioactive materials in 
effluents and direct radiation levels 
associated with ISFSI or M RS  
operations to meet the limits given in 
paragraph (a) of this section.

§ 72.106 Controlled area of an ISFSI or 
MRS.

(a) For each ISFSI or M R S site, a 
controlled area must be established.

(b) A n y individual located on or 
beyond the nearest boundary of the 
controlled area shall not receive a dose 
greater than 5 rem to the whole body or 
any organ from any design basis 
accident. The minimum distance from
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the spent fuel or high-level radioactive 
waste handling and storage facilities to 
the nearest boundary of the controlled 
area shall be at least 100 meters.

(c) The controlled area may be 
traversed by a highway, railroad o r . 
waterway, so long as appropriate and 
effective arrangements are made to 
control traffic and to protect public 
health and safety.

§ 72.108 Spent fuel or high-level 
radioactive waste transportation.

The proposed ISFSI or M R S must be 
evaluated with respect to the potential 
impact on the environment of the 
transportation of spent fuel or high-level 
radioactive waste within the region.

Subpart F—General Design Criteria
§ 72.120 General considerations.

(a) Pursuant to the provisions of
§ 72.24, an application to store spent fuel 
in an ISFSI or to store spent fuel or high- 
level radioactive waste in an M R S must 
include the design criteria for the 
proposed storage installation. These 
design criteria establish the design, 
fabrication, construction, testing, 
maintenance and performance 
requirements for structures, systems, 
and components important to safety as 
defined in § 72.3. The general design 
criteria identified in this subpart 
establish minimum requirements for the 
design criteria for an ISFSI or M R S. Any  
omissions in these general design 
criteria do not relieve the applicant from 
the requirement of providing the 
necessary safety features in the design 
of the ISFSI or M RS.

(b) The M R S must be designed to 
store either spent fuel or solid high-level 
radioactive wastes. Liquid high-level 
radioactive wastes may not be received 
or stored in an M RS. If the M R S is a 
water-pool type facility, the solidified 
waste form shall be a durable solid with 
demonstrable leach resistance.

§ 72.122 Overall requirements.
(a) Quality Standards. Structures, 

systems, and components important to 
safety must be designed, fabricated, 
erected, and tested to quality standards 
commensurate with the importance to 
safety of the function to be performed.

(b) Protection against environmental 
conditions and natural phenomena. (1 ) 
Structures, systems, and components 
important to safety must be designed to 
accommodate the effects of, and to be 
compatible with, site characteristics and 
environmental conditions associated 
with normal operation, maintenance, 
and testing of the ISFSI or M R S and to 
withstand postulated accidents.

(2) Structures, systems, and 
components important to safety must be

designed to withstand the effects of 
natural phenomena such as 
earthquakes, tornadoes, lighting, 
hurricanes, floods, tsunami, and seiches, 
without impairing their capability to 
perform safety functions. The design 
bases for these structures, systems; and 
components must reflect:

(i) Appropriate consideration of the 
most severe of the natural phenomena 
reported for the site and surrounding 
area, with appropriate margins to take 
into account the limitations of the data 
and the period of time in which the data 
have accumulated, and

(ii) Appropriate combinations of the 
effects of normal and accident 
conditions and the effects of natural 
phenomena.
The ISFSI or M R S should also be 
designed to prevent massive collapse of 
building structures or the dropping of 
heavy objects as a result of building 
structural failure on the spent fuel or 
high-level radioactive waste or on to 
structures, systems, and components 
important to safety.

(3) Capability must be provided for 
determining the intensity of natural 
phenomena that may occur for 
comparison with design bases of 
structures, systems, and components 
important to safety.

(4) If the ISFSI or M R S is located over 
an aquifer which is a major water 
resource, measures must be taken to 
preclude the transport of radioactive 
materials to the environment through 
this potential pathway.

(c) Protection against fires and 
explosions. Structures, systems, and 
components important to safety must be 
designed and located so that they can 
continue to perform their safety 
functions effectively under credible fire 
and explosion exposure conditions. 
Noncombustible and heat-resistant 
materials must be used wherever 
practical throughout the ISFSI or M R S, 
particularly in locations vital to the 
control of radioactive materials and to 
the maintenance of safety control 
functions. Explosion and fire detection, 
alarm, and suppression systems shall be 
designed and provided with sufficient 
capacity and capability to minimize the 
adverse effects of fires and explosions 
on structures, systems, and components 
important to safety. The design of the 
ISFSI or M R S must include provisions to 
protect against adverse effects that 
might result from either the operation or 
the failure of the fire suppression 
system.

(d) Sharing o f structures, systems, and 
components. Structures, systems, and 
components important to safety must 
not be shared between an ISFSI or M R S

and other facilities unless it is shown 
that such sharing will not impair the 
capability of either facility to perform its 
safety functions, including the ability to 
return to a safe condition in the event of 
an accident.

(e) Proxim ity o f sites. A n  ISFSI or 
M R S located near other nuclear 
facilities must be designed and operated 
to ensure that the cumulative effects of 
their combined operations will not 
constitute an unreasonable risk to the 
health and safety of the public.

(f) Testing and maintenance o f 
systems and components. Systems and 
components that are important to safety 
must be designed to permit inspection, 
maintenance, and testing.

(g) Emergency capability. Structures, 
systems, and components important to 
safety must be designed for 
emergencies. The design must provide 
for accessibility to the equipment of 
onsite and available offsite emergency 
facilities and services such as hospitals, 
fire and police departments, ambulance 
service, and other emergency agencies.

(h) Confinement barriers and systems. 
(1) The spent fuel cladding must be 
protected during storage against 
degradation that leads to gross ruptures 
or the fuel must be otherwise confined 
such that degradation of the fuel during 
storage will not pose operational safety 
problems with respect to its removal 
from storage. This may be accomplished 
by canning of consolidated fuel rods or 
unconsolidated assemblies or other 
means as appropriate.

(2) For underwater storage of spent 
fuel or high-level radioactive waste in 
which the pool water serves as a shield 
and a confinement medium for 
radioactive materials, systems for 
maintaining water purity and the pool 
water level must be designed so that 
any abnormal operations or failure in 
those systems from any cause will not 
cause the water level to fall below safe 
limits. The design must preclude 
installations of drains, permanently 
connected systems, and other features 
that could, by abnormal operations or 
failure, cause a significant loss of water. 
Pool water level equipment must be 
provided to alarm in a continuously 
manned location if the water level in the 
storage pools falls below a 
predetermined level.

(3) Ventilation systems and off-gas 
systems must be provided where 
necessary to ensure the confinement of 
airborne radioactive particulate 
materials during normal or off-normal 
conditions.

(4) Storage confinement systems must 
have the capability for continuous 
monitoring in a manner such that the
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licensee will be able to determine when 
corrective action needs to be taken to 
maintain safe storage conditions.

(5) The high-level radioactive waste 
must be packaged in a manner that 
allows handling and retrievability 
without the release of radioactive 
materials to the environment or 
radiation exposures in excess of Part 20 
limits. The package must be designed to 
confine the high-level radioactive waste 
for the duration of the license.

(1) Instrumentation and control 
systems. Instrumentation and control 
systems must be provided to monitor 
systems that are important to safety 
over anticipated ranges for normal 
operation and off-normal operation. 
Those instruments and control systems 
that must remain operational under 
accident conditions must be identified in 
the Safety Analysis Report.

(j) Control room or control area. A  
control room or control area, if 
appropriate for the ISFSI or M R S design, 
must be designed to permit occupancy 
and actions to be taken to monitor the 
ISFSI or M R S safely under normal 
conditions, and to provide safe control 
of the ISFSI or M R S under off-normal or 
accident conditions.

(k) U tility or other services. (1) Each 
utility service system must be designed 
to meet emergency conditions. The 
design of utility services and 
distribution systems that are important 
to safety must include redundant 
systems to the extent necessary to 
maintain, with adequate capacity, the 
ability to perform safety functions 
assuming a single failure.

(2) Emergency utility services must be 
designed to permit testing of the 
functional operability and capacity, 
including the full operational sequence, 
of each system for transfer between 
normal and emergency supply sources; 
and to permit the operation of 
associated safety systems.

(3) Provisions must be made so that, in 
the event of a loss of the primary 
electric power source or circuit, reliable 
and timely emergency power will be 
provided to instruments, utility service 
systems, the central security alarm 
station, and operating systems, in 
amounts sufficient to allow safe storage 
conditions to be maintained and to 
permit continued functioning of all 
systems essential to safe storage.

(4) An ISFSI or M R S which is located 
on the site of another facility may share 
common utilities and services with such 
a facility and be physically connected 
with the other facility; however, the 
sharing of utilities and services or the 
physical connection must not 
significantly:

(i) Increase the probability or 
consequences of an accident or 
malfunction of components, structures, 
or systems that are important to safety; 
or

(ii) Reduce the margin of safety as 
defined in the basis for any technical 
specifications of either facility.

(1) Retrievability. Storage systems 
must be designed to allow ready 
retrieval of spent fuel or high-level 
radioactive waste for further processing 
or disposal.

§ 72.124 Criteria for nuclear criticality 
safety.

(a) Design for criticality safety. Spent 
fuel handling, packaging, transfer, and 
storage systems must be designed to be 
maintained subcritical and to ensure 
that, before a nuclear criticality accident 
is possible, at least two unlikely, 
independent, and concurrent or 
sequential changes have occurred in the 
conditions essential to nuclear criticality 
safety. The design of handling, 
packaging, transfer, and storage systems 
must include margins of safety for the 
nuclear criticality parameters that are 
commensurate with the uncertainties in 
the data and methods used in 
calculations and demonstrate safety for 
the handling, packaging, transfer and 
storage conditions and in the nature of 
the immediate environment under 
accident conditions.

(b) Methods o f criticality control. 
When practicable the design of an ISFSI 
or M R S must be based on favorable 
geometry, permanently fixed neutron 
absorbing materials (poisons), or both. 
Where solid neutron absorbing 
materials are used, the design shall 
provide for positive means to verify 
their continued efficacy.

(c) Criticality Monitoring. A  criticality 
monitoring system shall be maintained 
in each area where special nuclear 
material is handled, used, or stored 
which will energize clearly audible 
alarm signals if accidental criticality 
occurs. Underwater monitoring is not 
required when special nuclear material 
is handled or stored beneath water 
shielding. Monitoring of dry storage 
areas where special nuclear material is 
packaged in its stored configuration 
under a license issued under this 
subpart is not required.

§ 72.126 Criteria for radiological 
protection.

(a) Exposure control. Radiation 
protection systems must be provided for 
all areas and operations where onsite 
personnel may be exposed to radiation 
or airborne radioactive materials. 
Structures, systems, and components for 
which operation, maintenance, and

required inspections may involve 
occupational exposure must be 
designed, fabricated, located, shielded, 
controlled, and tested so as to control 
external and internal radiation 
exposures to personnel. The design must 
include means to:

(1) Prevent the accumulation of 
radioactive material in those systems 
requiring access;

(2) Decontaminate those systems to 
which access is required;

(3) Control access to areas of potential 
contamination or high radiation within 
the ISFSI or MRS;

(4) Measure and control 
contamination of areas requiring access;

(5) Minimize the time required to 
perform work in the vicinity of 
radioactive components; for example, by 
providing sufficient space for ease of 
operation and designing equipment for 
ease of repair and replacement; and

(6) Shield personnel from radiation 
exposure.

(b) Radiological alarm systems. 
Radiological alarm systems must be 
provided in accessible work areas as 
appropriate to warn operating personnel 
of radiation and airborne radioactive 
material concentrations above a given 
setpoint and of concentrations of 
radioactive material in effluents above 
control limits. Radiation alarm systems 
must be designed with provisions for 
calibration and testing their operability.

(c) Effluent and direct radiation 
monitoring. (1) A s appropriate for the 
handling and storage system, effluent 
systems must be provided. Means for 
measuring the amount of radionuclides 
in effluents during normal operations 
and under accident conditions must be 
provided for these systems. A  means of 
measuring the flow of the diluting 
medium, either air or water, must also 
be provided.

(2) Areas containing radioactive 
materials must be provided with 
systems for measuring the direct 
radiation levels in and around these 
areas.

(d) Effluent control. The ISFSI or MRS 
must be designed to provide means to 
limit to levels as low as is reasonably 
achievable the release of radioactive 
materials in effluents during normal 
operations; and control the release of 
radioactive materials under accident 
conditions. Analyses must be made to 
show that releases to the general 
environment during normal operations 
and anticipated occurrences will be 
within the exposure limit given in
§ 72.104. Analyses of design basis 
accidents must be made to show that 
releases to the general environment will 
be within the exposure limits given in
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§ 72.106. Systems designed to monitor 
the release of radioactive materials must 
have means for calibration and testing 
their operability.

§ 72.128 Criteria for spent fuel, high-level 
radioactive waste, and other radioactive 
waste storage and handling.

(a) Spent fuel and high-level 
radioactive waste storage and handling

• systems. Spent fuel storage, high-level 
radioactive waste storage, and other 
systems that might contain or handle 
radioactive materials associated with 
spent fuel or high-level radioactive 
waste, must be designed to ensure 
adequate safety under normal and 
accident conditions. These systems must 
be designed with—

(1) A  capability to test and monitor 
components important to safety,

(2) Suitable shielding for radioactive 
protection under normal and accident 
conditions,

(3) Confinement structures and 
systems,

(4) A  heat-removal capability having 
testability and reliability consistent with 
its importance to safety, and

(5) means to minimize the quantity of 
radioactive wastes generated.

(b) Waste treatment. Radioactive 
waste treatment facilities must be 
provided. Provisions must be made for 
the packing of site-generated low-level 
wastes in a form suitable for storage 
onsite awaiting transfer to disposal 
sites.

§ 72.130 Criteria for decommissioning.
The ISFSI or M R S must be designed 

for decommissioning. Provisions must be 
made to facilitate decontamination of 
structures and equipment, minimize the 
quantity of radioactive wastes and 
contaminated equipment, and facilitate 
the removal of radioactive wastes and 
contaminated materials at the time the 
ISFSI or M RS is permanently 
decommissioned.

Subpart G—Quality Assurance

§ 72.140 Quality assurance requirements.
(a) Purpose. This subpart describes 

quality assurance requirements applying 
to design, purchase, fabrication, 
handling, shipping, storing, cleaning, 
assembly, inspection, testing, operation, 
maintenance, repair, modification of 
structures, systems, and components, 
and decommissioning that are important 
to safety. A s used in this subpart, 
quality assurance” comprises all those 

planned and systematic actions 
necessary to provide adequate 
confidence that a structure, system, or 
component will perform satisfactorily in 
service. Quality assurance includes 
quality control, which comprises those

quality assurance actions related to 
control of the physical characteristics 
and quality of the material or 
component to predetermined 
requirements.

(b) Establishment o f program. Each 
licensee 2 shall establish, maintain, and 
execute a quality assurance program 
satisfying each of the applicable criteria 
of this subpart, and satisfying any 
specific provisions which are applicable 
to the licensee’s activities. The licensee 
shall execute the applicable criteria in a 
graded approach to an extent that is 
commensurate with the importance to 
safety. The quality assurance program 
must cover the activities identified in
§ 72.24(n) throughout the life of the 
licensed activity, from the site selection 
through decommissioning, prior to 
termination of the license.

(c) Approval o f program. Prior to 
receipt of spent fuel at the ISFSI or spent 
fuel and high-level radioactive waste at 
the M R S, each licensee shall obtain 
Commission approval of its quality 
assurance program. Each licensee shall 
file a description of its quality assurance 
program, including a discussion of 
which requirements of this subpart are 
applicable and how they will be 
satisfied, with the Director, Office of 
Nuclear Material and Safeguards, U .S. 
Nuclear Regulatory Commission, 
Washington, D C  20555.

(d) Previously approved programs. A  
Commission-approved quality assurance 
program which satisfies the applicable 
criteria of Appendix B to Part 50 of this 
chapter and which is established, 
maintained, and executed with regard to 
an ISFSI will be accepted as satisfying 
the requirements of paragraph (b) of this 
section. Prior to first use, the licensee 
shall notify the Director, Office of 
Nuclear Material Safety and Safeguards, 
U .S. Nuclear Regulatory Commission, 
Washington, D C  20555, of its intent to 
apply its previously approved Appendix 
B program to ISFSI activities. The 
licensee shall identify the program by 
date of submittal to the Commission, 
docket number, and date of Commission 
approval.

§ 72.142 Q u a lity  a ssu ra n ce  o rg a n iz a tio n .

The licensee shall be responsible for 
the establishment and execution of the 
quality assurance program. The licensee 
may delegate to others, such as 
contractors, agents, or consultants, the 
work of establishing and executing the 
quality assurance program, but shall

2 While the term “ licensee" is used in these 
criteria, the requirements are applicable to 
whatever design, construction, fabrication, 
assembly, and testing is accomplished with respect 
to structures, systems, and components prior to the 
time a license is issued.

retain responsibility for the program.
The licensee shall clearly establish and 
delineate in writing the authority and 
duties of persons and organizations 
performing activities affecting the 
functions of structures, systems and 
components which are important to 
safety. These activities include 
performing the functions associated with 
attaining quality objectives and the 
quality assurance functions. The quality 
assurance functions are:

(a) Assuring that an appropriate 
quality assurance program is 
established and effectively executed 
and

(b) Verifying, by procedures such as 
checking, auditing, and inspection, that 
activities affecting the functions that are 
important to safety have been correctly 
performed. The persons and 
organizations performing quality 
assurance functions must have sufficient 
authority and organizational freedom to 
identify quality problems; to initiate, 
recommend, or provide solutions; and to 
verify implementation of solutions.
The persons and organizations 
performing quality assurance functions 
shall report to a management level that 
ensures that the required authority and 
organizational freedom, including 
sufficient independence from cost and 
schedule considerations when these 
considerations are opposed to safety 
considerations, are provided. Because of 
the many variables involved, such as the 
number of personnel, the type of activity 
being performed, and the location or 
locations where activities are 
performed, the organizational structure 
for executing the quality assurance 
program may take various forms 
provided that the persons and 
organizations assigned the quality 
assurance functions have the required 
authority and organizational freedom. 
Irrespective of the organizational 
structure, the individual(s) assigned the 
responsibility for assuring effective 
execution of any portion of the quality 
assurance program at any location 
where activities subject to this section 
are being performed must have direct 
access to the levels of management 
necessary to perform this function.

§7 2 .14 4  Q u a lity  a ssu ra n ce  p ro g ra m .

(a) The licensee shall establish, at the 
earliest practicable time consistent with 
the schedule for accomplishing the 
activities, a quality assurance program 
which complies with the requirements of 
this subpart. The licensee shall 
document the quality assurance program 
by written procedures or instructions 
and shall carry out the program in 
accordance with these procedures



31676 Federal Register / V ol. 53, N o. 161 / Friday, August 19, 1988 / Rules and Regulations

throughout the period during which the 
ISFSI or M R S is licensed. The licensee 
shall identify the structures, systems, 
and components to be covered by the 
quality assurance program, the major 
organizations participating in the 
program, and the designated functions 
of these organizations.

(b) The licensee, through its quality 
assurance program, shall provide 
control over activities affecting the 
quality of the identified structures, 
systems, and components to an extent 
commensurate with the importance to 
safety, and as necessary to ensure 
conformance to the approved design of 
each ISFSI or M RS. The licensee shall 
ensure that activities affecting quality 
are accomplished under suitably 
controlled conditions. Controlled 
conditions include the use of 
appropriate equipment; suitable 
environmental conditions for 
accomplishing the activity, such as 
adequate cleanliness; and assurance 
that all prerequisites for the given 
activity have been satisfied. The 
licensee shall take into account the need 
for special controls, processes, test 
equipment, tools and skills to attain the 
required quality and the need for 
verification of quality by inspection and 
test.

(c) The licensee shall base the 
requirements and procedures of its 
quality assurance program on the 
following considerations concerning the 
complexity and proposed use of the 
structures, systems, or components;

(1) The impact of malfunction or 
failure of the item on safety;

(2) The design and fabrication 
complexity or uniqueness of the item;

(3) The need for special controls and 
surveillance over processes and 
equipment;

(4) The degree to which functional 
compliance can be demonstrated by 
inspection or test; and

(5) The quality history and degree of 
standardization of the item.

(d) The licensee shall provide for 
indoctrination and training of personnel 
performing activitiés affecting quality as 
necessary to ensure that suitable 
proficiency is achieved and maintained. 
The licensee shall review the status and 
adequacy of the quality assurance 
program at established intervals. 
Management of other organizations 
participating in the quality assurance 
program shall regularly review the 
status and adequacy of that part of the 
quality assurance program which they 
are executing.

§72.146 Design control.
(a) The licensee shall establish 

measures to ensure that applicable

regulatory requirements and the design 
basis, as specified in the license 
application for those structures, 
systems, and components to which this 
section applies, are correctly translated 
into specifications, drawings, 
procedures, and instructions. These 
measures must include provisions to 
ensure that appropriate quality 
standards are specified and included in 
design documents and that deviations 
from standards are controlled. Measures 
must be established for the selection 
and review for suitability of application 
of materials, parts, equipment, and 
processes that are essential to the 
functions of the structures, systems, and 
components which are important to 
safety.

(b) The licensee shall establish 
measures for the identification and 
control of design interfaces and for 
coordination among participating design 
organizations. These measures must 
include the establishment of written 
procedures among participating design 
organizations for the review, approval, 
release, distribution, and revision of 
documents involving design interfaces. 
The design control measures must 
provide for verifying or checking the 
adequacy of design, by methods such as 
design reviews, alternate or simplified 
calculational methods, or by a suitable 
testing program. For the verifying or 
checking process, the licensee shall 
designate individuals or groups other 
than those who were responsible for the 
original design, but who may be from 
the same organization. Where a test 
program is used to verify the adequacy 
of a specific design feature in lieu of 
other verifying or checking processes, 
the licensee shall include suitable 
qualification testing of a prototype or 
sample unit under the most adverse 
design conditions. The licensee shall 
apply design control measures to items 
such as the following; criticality physics, 
radiation, shielding, stress, thermal, 
hydraulic, and accident analyses; 
compatibility of materials; accessibility 
for inservice inspection, maintenance, 
and repair; features to facilitate 
deconstamination; and delineation of 
acceptance criteria for inspections and 
tests.

(c) The licensee shall subject design 
changes, including field changes, to 
design control measures commensurate 
with those applied to the original design. 
Changes in the conditions specified in 
the license require N R C  approval.

§ 72.148 Procurement document control.
The licensee shall establish measures 

to assure that applicable regulatory 
requirements, design bases, and other 
requirements which are necessary to

assure adequate quality are included or 
referenced in the documents for 
procurement of material, equipment, and 
services, whether purchased by the 
licensee or by its contractors or 
subcontractors. To the extent necessary, 
the licensee shall require contractors or 
subcontractors to provide a quality 
assurance program consistent with the 
applicable provisions of this subpart.

§ 72.150 Instructions, procedures, and 
drawings.

The licensee shall prescribe activities 
affecting quality by documented 
instructions, procedures, or drawings of 
a type appropriate to the circumstances 
and shall require that these instructions, 
procedures, and drawings be followed. 
The instructions, procedures, and 
drawings must include appropriate 
quantitative or qualitative acceptance 
criteria for determining that important 
activities have been satisfactorily 
accomplished.

§ 72.152 Document control.
The licensee shall establish measures 

to control the issuance of documents 
such as instructions, procedures, and 
drawings, including changes, which 
prescribe all activities affecting quality. 
These measures must assure that 
documents, including changes, are 
reviewed for adequacy, approved for 
release by authorized personnel, and 
distributed and used at the location 
where the prescribed activity is 
performed. These measures must ensure 
that changes to documents are reviewed 
and approved.

§ 72.154 Control of purchased material, 
equipment, and services.

(a) The licensee shall establish 
measures to ensure that purchased 
material, equipment and services, 
whether purchased directly or through 
contractors and subcontractors, conform 
to the procurement documents. These 
mesaures must include provisions, as 
appropriate, for source evaluation and 
selection, objective evidence of quality 
furnished by the contractor or 
subcontractor, inspection at the 
contractor or subcontractor source, and 
examination of products upon delivery.

(b) The licensee shall have available 
documentary evidence that material and 
equipment conform to the procurement 
specifications prior to installation or use 
of the material and equipment. The 
licensee shall retain or have available 
this documentary evidence for the life of 
ISFSI or M R S. The licensee shall ensure 
that the evidence is sufficient to identify 
the specific requirements met by the 
purchased material and equipment.
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(c) The licensee or designee shall 
assess the effectiveness o f the control of 
huality by contractors and 
subcontractors at intervals consistent 
With,the importance, complexity, and 
quantity of the product or services.

§ 72.156 Identification and control of 
materials, parts, and components.
I The licensee shall establish measures 
for the identification and control of 
materials, parts, and components. These 
measures must ensure that identification 
of the item is maintained by heat 
number, part number, serial number, or 
other appropriate means, either on the 
item or on records traceable to the item 
as required, throughout fabrication, 
installation, and use of the item. These 
identification and control measures 
must be designed to prevent the use of 
incorrect or defective materials, parts, 
and components.

$ 72.158 Control of special processes.
The licensee shall establish measures 

to ensure that special processes,
Including welding, heat treating, and 
nondestructive testing, are controlled 
and accomplished by qualified 
nersonnel using qualified procedures in 
accordance with applicable codes, 
standards, specifications, criteria, and 
other special requirements.

§ 72.160 Licensee inspection.
The licensee shall establish and 

execute a program for inspection of 
activities affecting quality by or for the 
organization performing the activity to 
verify conformance with the 
documented instructions, procedures, 
and drawings for accomplishing the 
activity. The inspection must be 
performed by individuals other than 
those who performed the activity being 
inspected. Examinations, measurements, 
ar tests of material or products 
processed must be performed for each 
work operation where necessary to 
assure quality. I f  direct inspection of 
arocessed material or products cannot 
ae carried out, indirect control by 
Nnitoring processing methods,
Equipment, and personnel must be 
provided. Both inspection and process 
(nonitoring must be provided when 
qualify control is inadequate without 
both. If mandatory inspection hold 
points, which require witnessing or 
inspecting by the licensee’s designated 
representative and beyond which work 
Phould not proceed without the consent 
r  its designated representative, are 
required, the specific hold points must 
pe indicated in appropriate documents.

§ 72.162 Test control.
The licensee shall establish a test 

program to ensure that all testing 
required to demonstrate that the 
structures, systems, and components 
will perform satisfactorily in service is 
identified and performed in accordance 
with written test procedures that 
incorporate the requirements of this part 
and the requirements and acceptance 
limits contained in the ISFSI or M R S  
license. The test procedures must 
include provisions for assuring that all 
prerequisites for the given test are met, 
that adequate test instrumentation is 
available and used, and that the test is 
performed under suitable environmental 
conditions. The licensee shall document 
and evaluate the test results to ensure 
that test requirements have been 
satisfied.

§ 72.164 Control of measuring and test 
equipment

The licensee shall establish measures 
to ensure that tools, gauges, instruments, 
and other measuring and testing devices 
used in activities affecting quality are 
properly controlled, calibrated, and 
adjusted at specified periods to maintain 
accuracy within necessary limits.

§ 72.166 Handling, storage, and shipping 
control.

The licensee shall establish measures 
to control, in accordance with work and 
inspection instructions, the handling, 
storage, shipping, cleaning, and  
preservation of materials and equipment 
to prevent ¡damage or deterioration. 
When necessary for particular products, 
special protective environments, such as 
inert gas atmosphere, and specific 
moisture content and temperature levels 
must be specified and provided.

§ 72.168 Inspection, test, and operating 
status.

(a) The licensee shall establish 
measures to indicate, by the use of 
markings such as stamps, tags, labels, 
routing cards, or other suitable means, 
the status of inspections and tests 
performed upon individual items of the 
ISFSI or M R S. These measures must 
provide for the identification o f items 
which have satisfactorily passed 
required inspections and tests where 
necessary to preclude inadvertent 
bypassing of the inspections and tests.

(b) The licensee shall establish 
measures to identify the operating status 
of structures, systems., and components 
of the ISFSI or M R S, such as tagging 
valves and switches, to prevent 
inadvertent operation.

§ 72.170 Nonconforming materials, parts, 
or components.

The licensee shall establish measures 
to control materials, parts, or 
components that do not conform to the 
licensee’s requirements in order to 
prevent their inadvertent use or 
installation. These measures must 
include, as appropriate, procedures for 
identification, documentation, 
segregation, disposition, and notification 
to affected organizations.
Nonconforming items must be reviewed 
and accepted, rejected, repaired, or 
reworked in accordance with 
documented procedures.

§ 72.172 Corrective action.
The licensee shall establish measures 

to ensure that conditions adverse to 
quality, such as failures, malfunctions, 
deficiencies, deviations, defective 
material and equipment, and 
nonconformances, are promptly 
identified and corrected. In the case of a 
significant condition adverse to quality, 
the measures must ensure that the cause 
of the condition is determined and 
corrective action is taken to preclude 
repetition. The identification of the 
significant condition adverse to quality, 
the cause of the condition, and the 
corrective action taken must be 
documented and reported to appropriate 
levels of management.

§72.174 Quality assurance records.
The licensee shall maintain sufficient 

records to furnish evidence of activities 
affecting quality. The records must 
include the following: design records, 
records of use and the results of 
reviews, inspections, tests, audits, 
monitoring of work performance, and 
materials analyses. The records must 
include closely related data such as 
qualifications of personnel, procedures, 
and equipment. Inspection and test 
records must, at a minimum, identify the 
inspector or data recorder, the type of 
observation, the results, the 
acceptability, and the action taken in 
connection with any noted deficiencies. 
Records must be identifiable and 
retrievable. Records pertaining to the 
design, fabrication, erection, testing, 
maintenance, and use of structures, 
systems, and components important to 
safety shall be maintained by or under 
the control of the licensee until the 
Commission terminates the license.

§72.176 Audits.
Tire licensee shall carry out a 

comprehensive system of planned and 
periodic audits to verify compliance 
with all aspects of the quality assurance 
program and to determine the
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effectiveness of the program. The audits 
must be performed in accordance with 
written procedures or checklists by 
appropriately trained personnel not 
having direct responsibilities in the 
areas being audited. Audited results 
must be documented and reviewed by 
management having responsibility in the 
area audited. Follow-up action, 
including re-audit of deficient areas, 
must be taken where indicated.

Subpart H—Physical Protection

§ 72.180 Physical security plan.
The licensee shall establish a detailed 

plan for security measures for physical 
protection. The licensee shall retain a 
copy of the current plan as a record until 
the Commission terminates the license 
for which the procedures Were 
developed and, if any portion of the plan 
is superseded, retain the superseded 
material for three years after each 
change. This plan must consist of two 
parts. Part I must demonstrate how the 
applicant plans to comply with the 
applicable requirements of Part 73 of 
this chapter and during transportation to 
and from the proposed ISFSI or M R S  
and must include the design for physical 
protection and the licensee’s safeguards 
contingency plan and guard training 
plan. Part II must list tests, inspections, 
audits, and other means to be used to 
demonstrate compliance with such 
requirements.

§ 72.182 Design for physical protection.
The design for physical protection 

must show the site layout and the design 
features provided to protect the ISFSI or 
M R S from sabotage. It must include:

(a) The design criteria for the physical 
protection of the proposed ISFSI or 
MRS:

(b) The design bases and the relation 
of the design bases to the design criteria 
submitted pursuant to paragraph (a) of 
this section; and

(c) Information relative to materials of 
construction, equipment, general 
arrangement, and proposed quality 
assurance program sufficient to provide 
reasonable assurance that the final 
security system will conform to the 
design bases for the principal design 
criteria submitted pursuant to paragraph 
(a) of this section.

§ 72.184 Safeguards contingency plan.
(a) The requirements of the licensee’s 

safeguards contingency plan for dealing 
with threats and radiological sabotage 
must be as defined in § 73.40(b) of this 
chapter. This plan must include 
Background, Generic Planning Base, 
Licensee Planning Base, and 
Responsibility Matrix, the first four

53, N o. 161 / Friday, August 19, 1988

categories of information relating to 
nuclear facilities licensed under Part 50 
of this chapter. (The fifth category of 
information, Procedures, does not have 
to be submitted for approval.)

(b) The licensee shall prepare and 
maintain safeguards contingency plan 
procedures in accordance with 
Appendix C  to 10 CFR  Part 73 for 
effecting the actions and decisions 
contained in the Responsibility Matrix 
of the licensee’s safeguards contingency 
plan. The licensee shall retain a copy of 
the current procedures as a record until 
the Commission terminates the license 
for which the procedures were 
developed and, if any portion of the 
procedures is superseded, retain the 
superseded material for three years after 
each change.

§ 72.186 Change to physical security and 
safeguards contingency plans.

(a) The licensee shall make no change 
that would decrease the safeguards 
effectiveness of the physical security 
plan, guard training plan or the first four 
categories of information (Background, 
Generic Planning Base, Licensee 
Planning Base, and Responsibility 
Matrix) contained in the licensee 
safeguards contingency plan without 
prior approval of the Commission. A  
licensee desiring to make a change must 
submit an application for a license 
amendment pursuant to § 72.56.

(b) The licensee may, without prior 
Commission approval, make changes to 
the physical security plan, guard 
training plan, or the safeguards 
contingency plan, if the changes do not 
decrease the safeguards effectiveness of 
these plans. The licensee shall maintain 
records of changes to any such plan 
made without prior approval for a 
period of three years from the date of 
the change and shall furnish to the 
Regional Administrator of the 
appropriate N R C  Regional Office  
specified in Appendix A  of Part 73 of 
this chapter, with a copy to the Director, 
Office of Nuclear Material Safety and 
Safeguards, U .S. Nuclear Regulatory 
Commission, Washington, D C  20555, a 
report containing a description of each 
change within two months after the 
change is made.

Subpart I—Training and Certification 
of Personnel

§ 72.190 Operator requirements.
Operation of equipment and controls 

that have been identified as important to 
safety in the Safety Analysis Report and 
in the license must be limited to trained 
and certified personnel or be under the 
direct visual supervision of an 
individual with training and certification
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in the operation. Supervisory personnel 
who personally direct the operation of 1 
equipment and controls that are 
important to safety must also be 
certified in such operations.

§ 72.192 Operator training and 
certification program.

The applicant for a license under this l 
part shall establish a program for 
training, proficiency testing, and 
certification of ISFSI or M RS personnel. I 
This program must be submitted to the | 
Commission for approval with the 
license application.

§ 72.194 Physical requirements.
The physical condition and the 

general health of personnel certified for * 
the operation of equipment and controls 
that are important to safety must not be 
such as might cause operational errors 
that could endanger other in-plant 
personnel or the public health and 
safety. A n y condition that might cause 
impaired judgment or motor 
coordination must be considered in the 
selection of personnel for activities that 
are important to safety. These 
conditions need not categorically 
disqualify a person, if appropriate 
provisions are made to accommodate \ 
such defect.

Subpart J—Provision of MRS 
information to State Governments and 
Indian Tribes

§ 72.200 Provision of MRS information.
(a) The Director, Office of Nuclear 

Material Safety and Safeguards, or the 
Director’s designee shall provide to the 
Governor and legislature of any State in 
which an M R S authorized under the 
Nuclear W aste Policy A ct of 1982, as 
amended, is or may be located, to the 
Governors of any contiguous States, to 
each affected unit of local government . 
and to the governing body of any 
affected Indian tribe, timely and 
complete information regarding 
determinations or plans made by the 
Commission with respect to siting, 
development, design, licensing, 
construction, operation, regulation or 
decommissioning of such monitored 
retrievable storage facility.

(b) Notwithstanding paragraph (a) of 
this section, the Director or the 
Director’s designee is not required to _ 
distribute any document to any entity if. 
with respect to such document, that 
entity or its counsel is included on a 
service list prepared pursuant to Part 2 
of this chapter.

(c) Copies of all communications by 
the Director or the Director’s designee 
under this section shall be placed in the
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Commission’s Public Docum ent Room  
Hid shall be furnished to D O E.

72.2G2 Participation in license reviews. 
State and local governm ents and  

iffected Indian tribes m ay partic ipate in  
¡cense reviews as provided  in Subpart 
h of Part 2 of this chapter.

(72.204 Notice to States.
I  If flie Governor and legislature o f a 
¡State have jointly designated on th e ir  
lehalf a single person or entity  to 
leceive notice and  inform ation  from  the 
Commission under this part, the 
Commission w ill provide such notice  
Knd information to the jo in tly  
fcesignated person or entity  instead of 
■he Governor and the legislature  
Separately.

[ § 72.206 Representation.
I  Any person who acts under this 
lubpart as a representative for a State  
lor for the Governor or legislature  
thereof) or for an affected Ind ian  tribe  
lhall include in  the request or o ther 
lubmission, o r at the request o f the 
Commission, a statement of the basis o f 
|iis or her authority to act in  such

representative capacity.
The following conforming  

Imendments are also m ade to o ther  
marts of the Com m ission’s regulations in  
Chapter 1, T itle  10 o f the Code of 
federal Regulations.

fART 2—RULES OF PRACTICE FOR 
OMESTIC LICENSING PROCEEDINGS
2. The authority citation  for Part 2 is 

^vised to read as follows:

J Authority: Secs. 161,181, 68 Stat. 948, 953, 
amended (42 U.S.C. 2201, 2231); sec. 191, as 

.mended, Pub. L. 87-615, 76 Stat. 409 (42 
, S.C. 2241); sec. 201, 88 Stat. 1242, as 
'mended (42 U S .C . 5841); 5 U .S.C . 552.

Section 2.101 also issued under secs. 53, 62, 1 .103,104,105, 68 Stat. 930, 932, 933,935, 
p , 937,938, as amended (42 U.S.C. 2073,,«92,2093, 2111, 2133, 2134, 2135); sec. 102, 

b. L. 91-190, 83 Stat. 853, as amended (42 
_.S.C.4332); sec. 301, 88 Stat. 1248 (42 U.S.C. $71). Sections 2.102, 2.103, 2.104, 2.105, 2.721 

ja so issued under secs. 102,103,104,105,183, 
|89,68 Stat. 936, 937, 938, 954,955, as 

mended (42 U.S.C. 2132, 2133, 2134, 2135, 
c ? ,  223̂ )- Section 2.105 also issued under 
iUb. L. 97-415, 96 Stat. 2073 (42 U S .C . 2239). 

Jod̂ 0118 2,208~2.206 also issued under secs. 
1-234, 68 Stat. 955, 83 Stat. 444, as amended 
F  2236’ 2282): 8ec- 206. 88 Stat. 1246 
PZ U.S.C. 5846). Sections 2.600-2.606 also 
«sued under sec. 102, Pub. L. 91-190, 83 Stat.

3 as amended (42 U.S.C. 4332). Sections

2.700a, 2.719 also issued under 5 U .S.C . 544. 
Sections 2.754, 2.760, 2.770 also issued under 5 
U.S.C. 557, Section 2.764 and Table 1A of 
Appendix C  also issued under secs. 135,141, 
Pub. L. 97-425, 96 Stat. 2232 2241 (42 U.S.C. 
10155,10161). Section 2.790 also issued under 
sec. 103, 68 Stat. 936, as amended (42 U.S.C. 
2133) and 5 U.S.C. 552. Sections 2.800 and 
2.808 also issued under 5 U .S.C. 553. Section 
£.809 also issued under 5 U .S.C . 553 and sec. 
29, Pub. L. «5-256, 71 Stat. 579, as amended 
(42 U .S.C. 2039). Subpart K  also issued under 
sec. 189,68 Stat. '955 (42 U .S.C . 2239); sec. 134, 
Pub. L. 97-425, 96 Stat. 2230 (42 U.S.C. 10154). 
Appendix A  also issued under sec. 6, Pub. L. 
91-560, 84 Stat. 1473(42 U.S.C. 2135). 
Appendix B also issued under sec. 10, Pub. L. 
99-240, 99 Stat. 1859 (42 U .S.C. 2021j).

3. In  § 2.104, paragraph (e) is revised  
to read as follows:

§ 2.104 Notice of hearing.
*  *  *  *  *

(e) The Secretary w ill  give tim ely  
notice o f the hearing  to  a ll parties and to 
other persons, i f  any, en titled  b y  la w  to 
notice. The Secretary w ill  transm it a 
notice o f hearing on an application  fo r a 
license for a production or u tiliza tion  
fac ility , for a license for receipt o f w aste  
rad ioactive m ateria l from  other persons 
for the purpose o f com m ercial disposal 
by the w aste disposal licensee, for a 
license under P art 81 o f this chapter, for 
a license to receive and  possess hi^h- 
level rad ioactive  w aste at a geologic 
repository operations area pursuant to 
Part 60 o f this chapter, and for a license  
under Part 72 o f this chapter to acquire, 
receive or possess spent fue l for the 
purpose o f storage in  an independent 
spent fue l storage in s ta lla tion  (ISFS I) to 
the governor or o ther appropriate  
offic ia l o f the State and to the c h ie f  
executive o f the m un ic ipa lity  in  w hich  
the fac ility  is to be located or the 
ac tiv ity  is to be conducted or, i f  the  
fac ility  is not to  be located or the 
activ ity  conducted w ith in  a 
m unicipality , to the ch ief executive o f 
the county (or to the T rib a l organization, 
i f  it is  to be so located  or conducted  
w ith in  an Ind ian  reservation). The  
Secretary w ill transm it a notice o f 
hearing on an application  for a license 
under P art 72 o f this chapter to  acquire, 
receive or possess spent fuel, h igh-level 
rad ioactive w aste  or rad ioactive  
m ateria l associated w ith  h igh-level 
rad ioactive  w aste fo r the purpose of 
storage in  a  m onitored re trievable  
storage insta llation  (M R S ) to the same 
persons w ho received the notice of

docketing under § 72.16(e) of this 
chapter.

4. In § 2.105, paragraph (a) is amended 
by deleting the word “ or” at the end of 
paragraph (6), by redesignating 
paragraphs (7), (8) and (9) as paragraphs 
(9), (10) and (11) and b y adding new 
paragraphs (7) and (8) to read as 
follows:

§ 2.105 Notice of proposed action.
(a) * * *
(7) A  license under Part 72 of this 

chapter to acquire, receive or possess 
spent fuel for the purpose of storage in 
an independent spent fuel storage 
installation (iSFSI) or to acquire, receive 
or possess spent fuel, high-level 
radioactive waste or radioactive 
material associated with high-level 
radioactive waste for the purpose of 
storage in a monitored retrievable 
storage installation (MRS);

(8) A n  amendment to a license 
specified in paragraph (a)(7) of this 
section when such an amendment 
presents a genuine issue as to whether 
the health and safety of the public will 
be significantly affected; or
* * * .* *

5. In § 2.764, paragraph (c) is revised 
to read as follows:

§ 2.764 Immediate effectiveness of initial 
decision directing issuance or amendment 
of construction permit or operating license. 
* * * * *

(c) A n  initial decision directing the 
issuance of an initial license for the 
construction and operation of an 
independent spent fuel storage 
installation (ISFSI) or monitored 
retrievable storage installation (MRS) 
under 10 CFR  Part 72 shall become 
effective only upon order of the 
Commission. The Director of Nuclear 
Material Safety and Safeguards shall 
not issue an initial license for the 
construction and operation of an 
independent spent fuel storage 
installation (ISFSI) or a monitored 
retrievable storage installation (MRS) 
under 10 CFR  Part 72 until expressly 
authorized to do so by the Commission. 
* * * * *

6. In Appendix C , Table 1A, is revised 
to read as follows:

Appendix C — General Statement of 
Policy and Procedure for N R C  
Enforcement Actions 
* * * * *
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T a b l e  1 A — B a s e  C iv il  P e n a l t ie s
Plant

operations, 
construc­

tion, health 
physics and 

an EP

Transportation

Safeguards Greater 
than Type A 

quantity1 Type A 
quantity 
or less2

a. Power reactors............................................................................. $100,00010,0005.00025.00010.000 10,000 10,0005.000 25,0001.000

$100,000 10,000 5,000 4 100,000
$100,000 $5,0002,0001,0005.0002.000 2,000 2,000 1,0005.0001.000

b. Test reactors................................................................ ...........
c. Research reactors and critical facilities...................................................................................... 5.000 25,0005.000d. Fuel fabricators and industrial processors 3.................................................................
e. Mills and uranium conversion facilities........................................................... ...............
f. Industrial users of material8...............................................................................................
g. Waste disposal licensees.................................... ..............................................................
h. Academic or medical institutions 8............................................................................................... 2.500 25,0002.500i. Independent spent fuel and monitored retrievable storage installations....................... „ .................................... 100,000
j. Other material licensees................................................ ~...............................

1 Includes irradiated fuel, high level waste, unirradiated fissile material and any other quantities requiring Type B packaging.
2 Includes low specific activity waste (LSA), low level waste, Type A packages, and excepted quantities and articles.
3 Large firms engaged in manufacturing (or distribution of byproduct, source, or special nuclear material.
4 This amount refers to Category 1 licensees (or defined in 10 CFR 73.2(bb)). Licensed fuel fabricators not authorized to possess Category 1 material have a 

base penalty amount of $50,000.
5 Includes industnal radiographers, nuclear pharmacies, and other industrial users.
6 This applies to nonprofit institutions not otherwise categorized under sections “ a”  through “ g”  in this table.

* * * * *

PART 19—NOTICES, INSTRUCTIONS, 
AND REPORTS TO WORKERS; 
INSPECTIONS

7. The authority citation for Part 19 is 
revised to read as follows:

Authority: Secs. 53, 63, 81,103,104,161,186, 
68 Stat. 930, 933, 935, 936, 937, 948, 955, as 
amended, sec. 234, 83 Stat. 444, as amended 
(42 U.S.C. 2073, 2093, 2111, 2133, 2134, 2201, 
2236, 2282); sec. 201, 88 Stat. 1242, as 
amended (42 U.S.C. 5841). Pub. L. 95-601, sec. 
10, 92 Stat. 2951 (42 U.S.C. 5851).

For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U.S.C. 2273); §§ 19.11(a), (c), (d), 
and (e) and 19.12 are issued under sec. 161b, 
68 Stat. 948, as amended (42 U.S.C. 2201(b)); 
and §§ 19.13 and 19.14(a) are issued under 
sec. 161o, 68 Stat. 950, as amended (42 U.S.C. 
2201(o)).

8. Section 19.2 is revised to read as 
follows:

§ 19.2 Scope.
The regulations in this part apply to 

all persons who receive, possess, use, or 
transfer material licensed by the 
Nuclear Regulatory Commission 
pursuant to the regulations in Parts 30 
through 35, 39, 40, 60, 61, 70, or 72 of this 
chapter, including persons licensed to 
operate a production or utilization 
facility pursuant to Part 50 of this 
chapter.

9. In § 19.3, paragraph (d) is revised to 
read as follows:

§ 19.3 Definitions.
* * * * *

(d) “ License” means a license issued 
under the regulations in Parts 30 through 
35, 39, 40, 60, 61, 70, or 72 of this chapter, 
including licenses to operate a

production or utilization facility 
pursuant to Part 50 of this chapter. 
“Licensee” means the holder of such a 
license.
* * * * *

PART 20—STANDARDS FOR 
PROTECTION AGAINST RADIATION

10. The authority citation for Part 20 is 
revised to read as follows:

Authority: Secs. 53, 63, 65, 81,103,104,161, 
68 Stat. 930, 933, 935, 936, 937, 948, as 
amended (42 U.S.C. 2073, 2093, 2095, 2111, 
2133, 2134, 2201); secs. 201, as amended, 202, 
206, 88 Stat. 1242, as amended, 1244,1246 (42 
U.S.C. 5841, 5842, 5846).

Section 20.408 also issued under secs. 135, 
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42 
U .S.C. 10155,10161).

For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U.S.C. 2273), §§ 20.101, 20.102, 
20.103 (a), (b) and (f), 20.104 (a) and (b), 
20.105(b), 20.106(a), 20.201, 20.202(a), 20.205, 
20.207, 20.301, 20.303, 20.304, and 20.305 are 
issued under sec. 161b, 68 Stat. 948, as 
amended (42 U.S.C. 2201(b)); and §§ 20.102, 
20.103(e), 20.401-20.407, 20.408(b) and 20.409 
are issued under sec. 161o, 68 Stat. 950, as 
amended (42 U.S.C. 2201(o)).

11. Section 20.2 is revised to read as 
follows:

§ 20.2 Scope.

The regulations in this part apply to 
all persons who receive, possess, use, or 
transfer material licensed pursuant to 
the regulations in Parts 30 through 35, 39, 
40, 60, 61, 70, or 72 of this chapter, 
including persons licensed to operate a 
production or utilization facility 
pursuant to Part 50 of this chapter.

12. In § 20.408, paragraph (a)(5) is 
revised to read as follows:

§ 20.408 Reports of personnel monitoring 
on termination of employment or work.

(a) This section applies to each person 
licensed by the Commission to:
* * * * *

(5) Possess spent fuel in an 
independent spent fuel storage 
installation (ISFSI) or possess spent fuel 
or high level radioactive waste in a 
monitored retrievable storage 
installation (MRS) pursuant to Part 72 of 
this chapter; or 
* * * * *

PART 21—REPORTING OF DEFECTS 
AND NONCOMPLIANCE

13. The authority citation for Part 21 is 
revised to read as follows:

Authority: Sec. 161, 68 Stat- 948, as 
amended, sec. 234, 83 Stat. 444, as amended 
(42 U.S.C. 2201, 2282); secs. 201, as amended, 
206, 88 Stat. 1242, as amended, 1246 (42 U.S.C. 
5841, 5846).

Sec. 21.2 also issued under secs. 135,141, 
Pub. L. 97-425, 96 Stat. 2232, 2241 (42 U.S.C. 
10155,10161).

For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U.S.C. 2273); § § 21.6, 21.21(a) 
and 21.31 are issued under sec. 161b, 68 Stat. 
948, as amended (42 U.S.C. 2201(b)); and 
§§ 21.21, 21.41 and 21.51 are isused under sec. 
161o, 68 Stat. 950, as amended (42 U.S.C.
2201(o)].

14. Section 21.2 is revised to read as 
follows:

§ 21.2 Scope.
The regulations in this part apply, 

except as specifically provided 
otherwise in Parts 31, 34, 35, 39, 40,60, 
61, 70, or 72 of this chapter, to each 
individual, partnership, corporation, or 
other entity licensed pursuant to the
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regulations in this chapter to possess, 
use, and/or transfer within the United 
States source material, byproduct 
material, special nuclear material, and/

| or spent fuel and high-level radioactive 
waste, or to construct, manufacture, 
possess, own, operate and/or transfer 
within the United States, any production 
or utilization facility, or independent 
spent fuel storage installation (ISFSI) or 
monitored retrievable storge installation 
(MRS), and to each director (see 
§ 21.3(f)) and responsible officer (see 
§ 21.3(j)) of such a licensee. The 
regulations in this part apply also to 
each individual, corporation, 
partnership or other entity doing 
business within the United States, and 
each director and responsible officer of 
such organization that constructs (see 
§ 21.3(c)) a production or utilization 
facility licensed for manufacture, 
construction or operation (see § 21.3(h)) 
pursuant to Part 50 of this chapter, an 
independent spent fuel storage 
installation (ISFSI) for the storage of 
spent fuel licensed pursuant to Part 72 of 
this chapter or a monitored retrievable 
storage installation (MRS) for the 
storage of spent fuel or high-level 
radioactive waste licensed pursuant to 
Part 72 of this chapter, or supplies (see 
§ 21.3(1)) basic components (see 
§ 21.3(a)) for a facility or activity 
licensed, other than for export, under 
Parts 30, 39, 40, 50, 60, 61, 70, 71, or 72 of 
this chapter. Nothing in these 
regulations should be deemed to 
preclude either an individual or a 
manufacturer/supplier of a commerical 
grade item (see § 21.3(a-l)) not subject 
to the regulations in this part from 
reporting to the Commission a known or 
suspected defect or failure to comply 
and, as authorized by law, the identity 
of anyone so reporting will be withheld 
from disclosure.11 NRC Regional Officers will accept collect 
telephone calls from individuals who wish to speai 
to NRC representatives concerning nuclear safety- 
related problems. The location and telephone 
numbers (for nights and holidays as well as regula 
hours) are listed below:

Region:1 (Philadelphia!....................... (215) 337-5000
II (Atlanta)................... (404) 331-4503
III (Chicago)..... ........ (312) 790-5500
IV (Dallas)............. (817) 860-8100
IV Uranium Recovery Field Office

(Denver)............ (303) 236-2805
V (San Francisco).................. (415) 943-3700

PART 51—ENVIRONMENTAL 
PROTECTION REGULATIONS FOR 
DOMESTIC LICENSING AND RELATED 
REGULATORY FUNCTIONS

15. The authority citation for Part 51 is 
revised to read as follows:

Authority: Sec. 161, 68 Stat. 948, as amended (42 U .S .C . 2201): secs. 201, as amended, 202, 88 Stat. 1242, as amended, 1244 
(42 U .S .C . 5841, 5842).

Subpart A  also issued under N ation al 
Environm ental P olicy A c t  o f 1969, secs. 102, 
104,105, 83 Sta t. 853-854, as am ended (42 
U .S .C . 4332, 4334, 4335); and Pub. L. 95-604, 
Title II, 92 Sta t. 3033-3041. Section s 51.20, 
51.30, 51.60, 51.61, 51.80, and 51.97 also issued  
under secs. 135,141, Pub. L . 97-425, 96 Stat. 
2232, 2241, and sec. 148, Pub. L. 100-203,101 
Sta t. 1330-235 (42 U .S .C . 10155,10161,10168). 
Sectio n  51.22 also  issued under sec. 274, 73 
Sta t. 688, a s am ended b y 92 Sta t. 3036-3038 
(42 U .S .C . 2021).

16. In § 51.20, paragraph (b)(9) is 
revised to read as follows:

§ 51.20 Criteria for an identification of 
licensing and regulatory actions requiring 
environmental impact statements. 
* * * * *

(b) The following types of actions 
require an environmental impact 
statement or a supplement to an 
environmental impact statement: 
* * * * *

(9) Issuance of a license pursuant to 
Part 72 of this chapter for the storage of 
spent fuel in an independent spent fuel 
storage installation (ISFSI) at a site not 
occupied by a nuclear power reactor, or 
for the storage of spent fuel or high-level 
radioactive waste in a monitored 
retrievable storage installation (MRS). 
* * * * *

17. In § 51.30, a new paragraph (c) is 
added to read as follows:

§51.30 Environmental assessment. 
* * * * *

(c) A n environmental assessment for a 
proposed action regarding a monitored 
retrievable storage installation (MRS) 
will not address the need for the M R S or 
any alternative to the design criteria for 
an M R S set forth in section 141(b)(1) of 
the Nuclear Waste Policy A ct of 1982 (96 
Stat. 2242, 42 U .S .C . 10161(b)(1)).

18. In § 51.60, paragraphs (a), (b)(l)(iii) 
and (b)(4) are revised to read as follows:

§ 51.60 Environmental report—materials 
licenses.

(a) Each applicant for a license or 
other form of permission, or an 
amendment to or renewal of a license or 
other form of permission issued 
pursuant to Parts 30, 32, 33, 34, 35, 39, 40, 
61, 70 and/or 72 of this chapter, and 
covered by paragraphs (b)(1) through 
(b)(6) of this section, shall submit with

its application to the Director of Nuclear 
Material Safety and Safeguards the 
number of copies, as specified in § 51.66, 
of a separate document, entitled 
“Applicant’s Environmental Report” or 
“ Supplement to Applicant’s 
Environmental Report," as appropriate. 
The “Applicant’s Environmental Report” 
shall contain the information specified 
in § 51.45. If the application is for an 
amendment to or a renewal of a license 
or other form of permission for which 
the applicant has previously submitted 
an environmental report, the supplement 
to applicant’s environmental report may 
be limited to incorporating by reference, 
updating or supplementing the 
information previously submitted to 
reflect any significant environmental 
change, including any significant 
environmental change resulting from 
operational experience or a change in 
operations or proposed 
decommissioning activities. If the 
applicant is the U .S. Department of 
Energy, the environmental report may 
be in the form of either an 
environmental impact statement or an 
environmental assessment, as 
appropriate.(b ) * * *(1) *  * *

(iii) Storage of spent fuel in an 
independent spent fuel storage 
installation (ISFSI) or the storage of 
spent fuel or high-level radio-active 
waste in a monitored retrievable storage 
installation (MRS) pursuant to Part 72 of 
this chapter.
*  *  *  *  *

(4) Amendment of a license to 
authorize the decommissioning of an 
independent spent fuel storage 
installation (ISFSI) or a monitored 
retrievable storage installation (MRS) 
pursuant to Part 72 of this chapter. 
* * * * *

19. Section 51.61 is revised to read as 
follows:

§ 51.61 Environmental re p o rt-  
independent spent fuel storage installation 
(ISFSI) or monitored retrievable storage 
installation (MRS) license.

Each applicant for issuance of a 
license for storage of spent fuel in an 
independent spent fuel storage 
installation (ISFSI) or for the storage of 
spent fuel and high-level radioactive 
waste in a monitored retrievable storage 
installation (MRS) pursuant to Part 72 of 
this chapter shall submit with its 
application to the Director of Nuclear 
Material Safety and Safeguards the 
number of copies, as specified in § 51.66 
of a separate document entitled 
“Applicant’s Environmental Report—  
ISFSI License” or “Applicant’s
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Environmental Report— M R S License,” 
as appropriate. If the applicant is the 
U .S. Department of Energy, the 
environmental report may be in the form 
of either an environmental impact 
statement or an environmental 
assessment, as appropriate. The 
environmental report shall contain the 
information specified in § 51.45 and 
shall address the siting evaluation 
factors contained in Subpart E of Part 72 
of this chapter. Unless otherwise 
required by the Commission, in 
accordance with the generic 
determination in § 51.23(a) and the 
provisions in § 51.23(b), no discussion of 
the environmental impact of the storage 
of spent fuel at an ISFSI beyond the 
term of the license or amendment 
applied for is required in an 
environmental report submitted by an 
applicant for an initial license for 
storage of spent fuel in an ISFSI, or any 
amendment thereto.

20. In § 51.80, paragraph (b) is revised 
to read as follows:

§ 51.80 Draft environmental impact 
statement—materials license. 
* * * * *

(b)(1) Independent spent fu el storage 
installation (ISFSI). Unless otherwise 
determined by the Commission and in 
accordance with the generic 
determination in § 51.23(a) and the 
provisions of § 51.23(b), a draft 
environmental impact statement on the 
issuance of an initial license for storage 
of spent fuel at an independent spent 
fuel storage installation (ISFSI) or any 
amendment thereto, will address 
environmental impacts of spent fuel 
only for the term of the license or 
amendment applied for.

(2) Monitored retrievable storage 
installation (M RS). A s provided in 
sections 141 (c), (d), and (e) and 148 (a) 
and (c) of the Nuclear W aste Policy A ct 
of 1982, as amended (NW PA) (96 Stat. 
2242, 2243, 42 U .S .C . 10161 (c), (d), (e);
101 Stat. 1330-235,1330-236, 42 U .S .C . 
10168 (a) and (c)), a draft environmental 
impact statement for the construction of 
a monitored retrievable storage 
installation (MRS) will not address the 
need for the M R S or any alternative to 
the design criteria for an M R S set forth 
in section 141(b)(1) of the N W P A  (96 
Stat. 2242, 42 U .S .C . 10161(b)(1)) but may 
consider alternative facility designs 
which are consistent with these design 
criteria.

21. In § 51.97, a new paragraph (b) is 
added to read as follows:

§ 51.97 Final environmental impact 
statement-materials license. - 
* * * * *

(b) Monitored retrievable storage 
fa cility (M RS). A s provided in sections 
141 (c), (d), and (e) and 148 (a) and (c) of 
the Nuclear Waste Policy A ct o f 1982, as 
amended (NWPA) (96 Stat. 2242, 2243,
42 U .S .C . 10161 (c), (d), (e); 101 Stat. 
1330-235,1330-236, 42 U .S .C . 10168 (a),
(c)) a final environmental impact 
statement for the construction of a 
monitored retrievable storage 
installation (MRS) will not address the 
need for the M R S  or any alternative to 
the design criteria for an M R S set forth 
in section 141(b)(1) of the N W P A  (96 
Stat. 2242, 42 U .S .C . 10161(b)(1)) but may 
consider alternative facility designs 
which are consistent with these design 
criteria.

§ 51.101 [Amended]
22. The references to § § 72.11, 72.20 

and 72.31(b) in the second sentence of 
paragraph (a)(2) of § 51.101 are 
redesignated respectively as § § 72.16, 
72.34 and 72.40(b).

PART 70—DOMESTIC LICENSING OF 
SPECIAL NUCLEAR MATERIAL

23. The authority citation for Part 70 is 
revised to read as follows:

Authority: Section s 51, 5 3 ,1 61,182,183,68  
Sta t. 929, 930, 948, 953, 954, as am ended, sec. 
234, 83 Sta t. 444, a s am ended (42 U .S .C . 2071, 
2073, 2201, 2232, 2233, 2282); se cs. 201, as 
am ended, 202, 204, 206, 88 S ta t. 1242, as 
am ended, 1244,1245,1246 (42 U .S .C . 5841, 
5842, 5845, 5846).

Section s 70.1(c) and  70.20a(b) also  issued  
under secs. 135,141, Pub. L. 97-425, 96 Sta t. 
2232, 2241 (42 U.S.C. 10155,10161). Sectio n  
70.7 also issued under Pub. L . 95-601, se c. 10, 
92 Sta t. 2951 (42 U.S.C. 5851). Sectio n  70.21(g) 
also issued under sec. 122, 68 Sta t. 939 (42 
U.S.C. 2152). Sectio n  70.31 also issued under 
sec. 57d, Pub. L. 93-377, 88 Sta t. 475 (42 U.S.C. 
2077). Section s 70.36 and 70.44 also issued  
under sec. 184, 68 S ta t. 954, as am ended (42 
U.S.C. 2234). Section 70.61 also  issued under 
secs. 186,187, 68 Sta t. 955 (42 U.S.C. 2236, 
2237). Section  70.62 also issued under sec.
108, 68 Sta t. 939, as am ended (42 U .S .C . 2138).

For the purposes o f sec. 223, 68 Sta t. 958, as  
am ended (42 U .S .C . 2273); §§ 70.3, 70.19(c), 
70.21(c), 70.22 (a), (b) (d)-(k), 70.24 (a) and (b), 
70.32 (a)(3), (5) and (6), (d) and (i), 70.36, 70.39 
(b) and (c), 70.41(a), 70.42 (a) and (c), 70.58, 
70.57 (b), (c), and (d), 70.58 (a)-(g)(3), and (h)-
(j) are issued under sec. 161b, 68 Sta t. 948 as 
am ended (42 U .S .C . 2201(b)); §§ 70.7, 70.20a 
(a) and (d), 70.20b (c) and (e), 70.21(c), 
70.24(b), 70.32 (a)(6), (c), (d), (e), and (g), 70.36, 
70.51(c)-(g), 70.56, 70.57 (b) and (d), 70.58 (a)- 
(g)(3) and (h)-(j) are issued under sec. 161i, 68 
Sta t. 949, a s am ended (42 U .S .C . 2201(i)); and  
§§ 70.5, 70.9, 70.20b (d) and (e), 70.38, 70.51 (b) 
and (i), 70.52, 70.53, 70.54, 70.55, 70.58 (g)(4),
(k) and (J), 70.59, and 70.60 (b) and (c) are 
issued under sec. 1610, 68 Sta t 950, as 
am ended (42 U .S .C . 2201(o)).

24. In § 70.1, paragraph (c) is revised 
to read as follows:

§ 70.1 Purpose 
* * * * *

(c) The regulations in Part 72 of this 
chapter establish requirements, 
procedures, and criteria for the issuance 
of licenses to possess:

(1) Spent fuel and other radioactive 
materials associated with spent fuel 
storage in an independent spent fuel 
storage installation (ISFSI), or

(2) Spent fuel, high-level radioactive 
waste, and other radioactive materials 
asociated with the storage in a 
monitored retrievable storage 
installation (MRS), and the terms and 
conditions under which the Commission 
will issue such licenses.

25. In § 70.20a, paragraph (b) is 
revised to read as follows:

§ 70.20a General license to possess 
special nuclear material for transport.* * ,* * *

(b) Notwithstanding any other 
provision of this chapter, the general 
license issued under this section does 
not authorize any person to conduct any 
activity that would be authorized by a 
license issued pursuant to Parts 30 
through 35, 39,40, 50, 72,110, or other 
sections of this part. 
* * * * *

PART 73—PHYSICAL PROTECTION OF 
PLANTS AND MATERIALS

26. The authority citation for Part 73 is 
revised to read as follows:

Authority: Secs. 53,161, 68 Stat. 930,948, as amended, sec. 147, 94 Stat. 780 (42 U.S.C. 
2073, 2167, 2201); secs. 201, as amended, 204, 
88 Stat. 1242, as amended, 1245 (42 U.S.C. 
5841, 5844).

Section 73.1 also issued under secs. 135, 
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42 
U .S.C. 10155,10161). Sec. 73.37(f) also issued 
under sec. 301, Pub. L. 96-295, 94 Stat. 789 (42 
U.S.C. 5841 note). Section 73.57 is issued 
under sec. 606, Pub. L. 99-399,100 Stat. 876 
(42 U.S.C. 2169).

For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U .S .C . 2273), §§ 73.21,73.37(g) 
and 73.55 are issued under sec. 161b, 68 Stat. 
948, as amended (42 U .S .C . 2201(b)); §§ 73.20, 
73.24, 73.25, 73.26, 73.27, 73.37, 73.40, 73.45, 
73.46, 73.50, 73.55, 73.57, and 73.67 are issued 
under sec. 161i, 68 Stat. 949, as amended (42 U .S .C . 2201(i)); and §§ 73.20(c)(1), 73.24(b)(1), 
73.26 (b)(3), (h)(6), and (k)(4), 73.27 (a) and (b), 
73.37(f), 73.40 (b) and (d), 73.46 (g)(6) and 
(h)(2), 73.50 (g)(2), (3){iii)(B) and (h), 73.55 
(h)(2), and (4)(iii)(B), 73.57, 73.70, 73.71 and 
73.72 are issued under sec. 161o, 68 Stat. 950, 
as amended (42 U .S .C . 2201(o)).

27. In § 73.1, paragraph (b)(6) is 
revised to read as follows:

§ 73.1 Purpose and scope.
* * * * *

(b) * * *
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(6) This part prescribes requirements I for the physical protection of spent fuel stored in either an independent spent I fuel storage installation (ISFSI) or a monitored retrievable storage installation (MRS) licensed under Part 172 of this chapter.
| * * I * * *

pART 75—SAFEGUARDS ON 
NUCLEAR MATERIAL- 
IMPLEMENTATION OF US/IAEA 
AGREEMENT

28. The authority citation for Part 75 is revised to read as follows:
Authority: Secs. 53. 63,103,104,122,161, 68 

Stat. 930,932,936,937, 939, 948, as am ended  
(42 U.S.C. 2073, 2093, 2133, 2134, 2152, 2201); 
sec. 201, as amended, 88 Sta t. 1242, as 
amended (42 U .S .C . 5841).

[ Section 75.4 also issued under secs. 135,
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42 
U.S.C. 10155,10161).

For the purposes o f sec. 223, 68 Sta t. 958, as 
amended (42 U .S .C . 2273), the provisions o f  
this part are issued under sec. 161 o, 68 Stat. 
950, as amended (42 U .S .C . 2201(o)).

29. In § 75.4, paragraph (k)(4) is revised to read as follows:

§ 75.4 Definitions.
As used in this part:

I * *  *  *  *

(k) “Installation” means:I* * * * *
(4) An independent spent fuel storage installation (ISFSI) or a monitored retrievable storage installation (MRS) as defined n § 72.3 of this chapter; or 

* * * * *

PART 150—EXEMPTIONS AND 
CONTINUED REGULATORY 
AUTHORITY IN AGREEMENT STATES 
AND IN OFFSHORE WATERS UNDER 
SECTION 274

30. The authority citation for Part 150 is revised to read as follows:
Authority: Sec. 161, 68 Stat. 948, as 

amended, sec. 274, 73 Stat. 688, as amended 
(42 U.S.C. 2201, 2021); sec. 201, as amended,
88 Stat. 1242, as am ended (42 U .S .C . 5841).

Sections 150.3,150.15,150.15a, 150.31,
150.32 also issued under secs. lle (2 ), 81, 68 
I Stat. 923,935, as amended, secs. 83, 84, 92 
Stat. 3033, 3039 (42 U .S .C . 20146(2), 2111, 2113, 
2114). Section 150.14 also issued under sec.
53,68 Stat. 930, as am ended (42 U .S .C . 2073). 
Section 150.15 also issued under secs. 135,
141, Pub. L. 97-425, 96 Sta t. 2232, 2241 (42 
U.S.C. 10155,10161). Section 150.17a also  
issued under sec, 122, 68 Sta t. 939 (42 U .S .C .  
2152). Section 150.30 also issued under sec. 
234, 83 Stat. 444 (42 U .S .C . 2282).

! For the purposes o f sec. 223, 68 S ta t. 958, as 
amended (42 U .S .C . 2273); §§ 150.20(b) (2)-(4) 
and 150.21 are issued under sec. 161b, 68 Sta t. 
948, as amended (42 U .S .C . 2201(b)); § 150.14 
18 issued under sec. 161i, 68 Sta t. 949, as

amended (42 U.S.C. 2201(i)); and §§ 150.16- 
150.19 and 150.20(b)(1) are issued under sec. 
161o, 68 Stat. 950, as amended (42 U.S.C. 
2201(o)).

31. In § 150.15, paragraph (a)(7) is 
revised to read as follows:

§ 150.15 Persons not exempt.
(a) * * *
(7) The storage of:
(i) Spent fuel in an independent spent 

fuel storage installation (ISFSI) or
(ii) Spent fuel and high level 

radioactive waste in a monitored 
retrievable storage installation (MRS) 
licensed pursuant to Part 72 of this 
chapter.
* * * * *

Dated at Rockville, Maryland, this 12th day 
of August, 1988.

For the Nuclear Regulatory Commission. 
Samuel}. Chilk,
Secretary o f the Commission.
[FR Doc. 88-18773 Filed 8-18-88; 8:45 am) BILUNG CODE 7590-01-M
FEDERAL RESERVE SYSTEM

12CFR Part 203
[Regulation C; Docket No. R-0635]

Home Mortgage Disclosure; Revisions 
to Regulation C

AGENCY: Board of Governors of the 
Federal Reserve System.
ACTION: Final rule.

s u m m a r y : The Board has adopted a 
revised Regulation C  (Home Mortgage 
Disclosure). The revised regulation 
incorporates recent amendments to the 
Home Mortgage Disclosure A ct that 
were contained in the Housing and 
Community Development A ct of 1987. 
These statutory amendments 
permanently extend the act and expand 
its coverage to include mortgage 
banking subsidiaries of bank and 
savings and loan holding companies, 
and savings and loan service 
corporations that originate or purchase 
mortgage loans. Other revisions stem 
from a review made in accordance with 
the Board’s Regulatory Improvement 
Program.

The H M D A -1  form, which is used by 
banks, thrifts, and other depository 
institutions for reporting loan data, 
remains essentially unchanged. The 
Board has adopted a separate form 
H M D A -2  for use by mortgage banking 
subsidiaries of holding companies and 
newly covered service corporations, 
because these institutions are required 
io exclude F H A  loans from their reports. 
EFFECTIVE DATES: September 19,1988, 
except that the provisions in § 203.2 (f)

and .(g) related to the reporting of mobile 
and manufactured home loans will take 
effect on January 1,1989. Mortgage 
banking subsidiaries of bank and 
savings and loan holding companies and 
savings and loan service corporations 
will be required to report data for 
calendar year 1988 in March of 1989.
FOR FURTHER INFORMATION CONTACT: 
John C . W ood, Senior Attorney, or 
Thomas J. Noto or Linda Vespereny, 
Staff Attorneys, Division of Consumer 
and Community Affairs, Board of 
Governors of the Federal Reserve 
System, Washington, D C  20551, at 202- 
452-2412 or 202-452-3667; for the 
hearing impaired only, contact 
Eamestine Hill or Dorothea Thompson, 
Telecommunications Device for the 
Deaf, at 202-452-3544.
SUPPLEMENTARY INFORMATION:

(1) Background

The Board’s Regulation C  (12 C FR  Part 
203) implements the Home Mortgage 
Disclosure A ct of 1975 (HMDA) (12 
U .S .C . 2801 et seq.). It requires 
depository institutions that have over 
$10 million in assets, and have offices in 
metropolitan statistical areas (MSAs) or 
primary metropolitan statistical areas 
(PMSAs), to disclose annually their 
originations and purchases of mortgage 
and home improvement loans. Data 
must be itemized by census tract (or by 
county, in some instances) and also by 
type of loan. A  statement covering the 
data on a calendar year basis must be 
made available to the public and 
reported to the institution’s federal 
supervisory agency by March 31 
following the calendar year for which 
the data are compiled.

When originally passed in 1975, 
H M D A  contained a “sunset” provision 
under which the act was to expire in 
1980. A  number of temporary extensions 
were enacted and, in the Housing and 
Community Development A ct of 1987 
(Pub. L. 100-242, section 565,101 Stat. 
1815,1945), the Congress permanently 
extended H M D A  by striking the sunset 
provision from the act. The statutory 
amendments were signed into law on 
February 5,1988. In addition to the 
permanent extension, these 
amendments expanded the coverage of 
H M D A  to include mortgage banking 
subsidiaries of bank holding companies 
and savings and loan holding 
companies, as well as savings and loan 
service corporations.

On M ay 13,1988, the Board published 
for public comment an amended 
Regulation C  to implement these and 
other changes (53 FR 17061). With some 
changes that are identified in the



31684 Federal Register / V o l. 53, N o . 161 / Frid ay, A u gu st 19, 1988 / Rules and Regulations

sections that follow, the Board is now 
adopting the revised regulation in final
form.

(2) Regulatory Review

T h e  B o a r d ’s R e g u la t o r y  Im p r o v e m e n t  
P r o g r a m  c a lls  fo r  p e r io d ic  r e v ie w  o f  
e a c h  o f  th e  B o a r d ’s r e g u la tio n s  to  
d e te r m in e  w h e th e r  th e  r e g u la t io n  c a n  b e  
s im p lifie d . T h e  B o a r d  c o n d u c t e d  s u c h  a  
r e v ie w  o f  R e g u la t io n  C  a n d  m a d e  a  
n u m b e r  o f  c h a n g e s . T h e  te x t  o f  th e  
r e g u la tio n  w a s  r e v is e d  to  im p r o v e  its  
c la r ity . O b s o le t e  p r o v is io n s  w e r e  
d e le te d , fo o tn o t e s  e lim in a te d , a n d  a  
d e t a ile d  a p p e n d ix  r e g a r d in g  s ta te  
e x e m p t io n s  r e p la c e d  b y  a  b r ie f  
r e fe r e n c e  in  th e r e g u la t io n . In  a d d itio n , 
th e  in s tr u c tio n s  to th e r e p o r tin g  fo r m s  
w e r e  s ig n ific a n t ly  r e w o r k e d  a n d  s h o u ld  
b e  e a s ie r  to fo l lo w .

(3) Availability of Aggregated Data
A s  r e q u ir e d  b y  th e  H o m e  M o r t g a g e  

D is c lo s u r e  A c t ,  th e  F e d e r a l F in a n c ia l  
In s titu tio n s  E x a m in a t io n  C o u n c il  (w ith  
su p p o r t fro m  th e F e d e r a l R e s e r v e  B o a r d  
a n d  th e o th e r  f in a n c ia l  re g u la to r s)  
a g g r e g a te s  lo a n  d a t a  r e c e iv e d  fro m  a ll  
re p o r tin g  in s titu tio n s  in  e a c h  M S A .  T h e  
E x a m in a t io n  C o u n c il  a ls o  p r o d u c e s  
t a b le s  fo r  e a c h  M S A  s h o w in g  le n d in g  
p a tte r n s  a c c o r d in g  to d e m o g r a p h ic  
c h a r a c t e r is t ic s  s u c h  a s  in c o m e  le v e l  a n d  
a g e  o f  h o u s in g  s to c k . T h e s e  ta b le s ,  
to g e th e r  w ith  d a ta  o n  th e in d iv id u a l  
in s titu tio n s , a re  s e n t to  c e n tr a l d a ta  
d e p o s ito r ie s  in  e a c h  M S A .  T h e  a c t  
s p e c ifie s  th a t th e a g g r e g a te d  d a ta  a n d  
r e la te d  ta b le s  s h a ll  b e  a v a i la b le  n o  la te r  
th a n  D e c e m b e r  31 fo l lo w in g  th e  
c a le n d a r  y e a r  to  w h ic h  th e y  r e la te . 
T y p ic a l ly , th e E x a m in a t io n  C o u n c il  h a s  
r e le a s e d  th e s e  re p o rts  b y  la te  N o v e m b e r  
or e a r ly  D e c e m b e r .

The conference report accompanying 
the H M D A  amendments indicates 
Congressional interest in having the 
H M D A  data available at the central 
data depositories earlier than is now the 
case. Member agencies of the 
Examination Council are implementing 
changes to data processing procedures 
in order to facilitate the earlier 
availability of the data. The Board 
believes that the revision of Regulation 
C, together with the expanded 
instructions for reporting, will serve this 
purpose by enhancing compliance and 
by reducing errors that require editing 
following data submission.

Several commenters on the proposal 
suggested ways in which the aggregation 
and presentation of aggregated data 
might be improved. Since the 
aggregation process is not governed by 
Regulation C, these suggestions will be 
brought to the attention of the 
Examination Council.

(4) Section-by-Section Summary

T h e  c h a n g e s  m a d e  to  e a c h  s e c tio n  o f  
th e  r e v is e d  r e g u la t io n  a re d is c u s s e d  
b e lo w .

Sectio n  203.1 Authority, purpose, an d  
scope.

A  r e fe r e n c e  h a s  b e e n  a d d e d  in  
§ 203.1(a) to  r e fle c t  th e  a p p r o v a l o f  
in fo r m a tio n  c o lle c t io n  r e q u ir e m e n ts  
u n d e r  th e  P a p e r w o r k  R e d u c t io n  A c t .  A  
r e fe r e n c e  to  H M D A  h a s  b e e n  a d d e d  to  
th e  p u r p o s e  s ta te m e n t in  § 203.1(b). N o w  
th a t  th e  te rm  “ d e p o s ito r y  in s titu tio n ”  is  
n o  lo n g e r  u s e d  in  th e  r e g u la t io n  
(e lim in a tin g  th e  p o s s ib ilit y  o f  
c o n fu s io n ) , th e  te rm  “ d e p o s ito r ie s ”  h a s  
r e p la c e d  th e  term  “ r e p o s it o r ie s ”  in  
§ 203.1(d), r e fe rr in g  to  th e fa c il it ie s  
w h e r e  d a ta  is  a v a i la b le  in  e a c h  M S A .

Sectio n  203.2 D efinitions.

S e c t io n  203.2 c o n t a in s  d e fin itio n s  o f  
te rm s u s e d  in  th e r e g u la t io n , a n d  h a s  
b e e n  r e v is e d  a s  fo l lo w s .

A c t .  T h e  d e fin itio n  o f  “ a c t ”  in  
§ 203.2(a) h a s  b e e n  u p d a t e d .

Branch o ffice . W h a t  q u a lif ie s  a s  a  
b r a n c h  o ff ic e  h a s  s e v e r a l c o n s e q u e n c e s  
fo r  a n  in s titu tio n . F ir s t , in s titu tio n s  th a t  
d o  n o t  h a v e  a  h o m e  or b r a n c h  o ff ic e  in  
a n  M S A  o r P M S A  a re  e x e m p t fro m  
H M D A .  S e c o n d , H M D A  d a t a  m u s t b e  
ite m iz e d  b y  c e n s u s  tr a c t  fo r  lo a n s  o n  
p r o p e r ty  lo c a t e d  in  a n y  M S A  o r P M S A  
in  w h ic h  th e  in s titu tio n  h a s  a  h o m e  o r  
b r a n c h  o ff ic e . F o r  lo a n s  o n  p r o p e r ty  
lo c a t e d  in  o th e r  M S A s  o r P M S A s  (or n o t  
lo c a t e d  in  a n  M S A  o r P M S A  a t  a ll) , th e  
d a ta  a re  r e p o r te d  a s  a n  a g g r e g a te  su m  
w ith o u t  g e o g r a p h ic  it e m iz a t io n . T h ir d , 
th e d a t a  m u s t b e  m a d e  a v a i la b le  to  th e  
p u b lic  a t  o n e  b r a n c h  o ff ic e  (or h o m e  
o ffic e )  in  e a c h  M S A  o r P M S A  w h e r e  th e  
in s titu tio n  h a s  h o m e  o r b r a n c h  o ff ic e s . 
F in a lly , th e  in s titu tio n  m u s t  p o s t  n o t ic e s  
in  a ll b r a n c h  o ff ic e s  lo c a t e d  in  M S A s  or  
P M SAs to  in fo rm  th e  p u b lic  o f  th e  
a v a ila b i li t y  o f  th e  H M D A  d a t a .

T h e  r e v is e d  d e fin itio n  s e t  fo r th  in  
§ 203.2(b) t a k e s  a c c o u n t  o f  th e  
d iffe r e n c e  b e t w e e n  th e b r a n c h  o ff ic e  
str u ctu r e  o f  th e  n e w ly  c o v e r e d  m o r tg a g e  
b a n k in g  fir m s  a n d  th a t  o f  d e p o s ito r y  
in s titu tio n s  s u c h  a s  b a n k s  a n d  th rift  
in s titu tio n s . W h ile  d e p o s ito r y  
in s titu tio n s  m u s t o b t a in  a p p r o v a l fro m  
fe d e r a l o r  s ta te  r e g u la t o r y  a g e n c ie s  to  
e s t a b lis h  b r a n c h  o ff ic e s , m o r tg a g e  
b a n k in g  fir m s  g e n e r a lly  a re  n o t re q u ir e d  
to  o b t a in  s u c h  a p p r o v a l.

A c c o r d in g ly , th e  d e fin itio n  o f  b r a n c h  
o ffic e  d iffe r s  fo r  th e  t w o  c la s s e s  o f  
in s titu tio n s . T h e  d e fin itio n  in  r e v is e d  
§ 2 0 3 .2 (b )(l)(i) a p p lie s  to  b a n k s , th rifts , 
a n d  o th e r  d e p o s ito r y  in s titu tio n s ; it is  
th e  s a m e  a s  in th e  c u r re n t r e g u la tio n  
a n d  is  b a s e d  o n  th e  a p p r o v a l p r o c e s s .

F o r  o th e r  c o v e r e d  in stitu tio n s , the 
B o a r d  d e fin e s  “ b r a n c h  o ff ic e ”  in 
§ 2 Q 3.2(b)(l)(ii) a s  a n  o ffic e  o f  the 
in s titu tio n  th a t ta k e s  a p p lic a tio n s  from 
th e p u b lic  fo r  h o m e  p u r c h a s e  or home 
im p r o v e m e n t lo a n s . In  r e sp o n se  to 
c o m m e n t s , th e  w o r d s  “ o f  th e institution" 
w e r e  a d d e d  to  m a k e  c le a r  th a t branch  
o ff ic e s  in c lu d e  o n ly  fa c ilit ie s  o f  the 
in s titu tio n  it s e lf , n o t o ff ic e s  o f  affiliates  
or o th e r  th ird  p a r tie s . T h is  b ra n ch  office 
d e fin itio n  w ill  a p p ly  to  m o rtg a g e  
b a n k in g  s u b s id ia r ie s  o f  h o ld in g  
c o m p a n ie s  a n d  s a v in g  a n d  lo a n  service  
c o r p o r a tio n s  ( e x c e p t  fo r  th o s e  th at are 
m a jo r ity  o w n e d  b y  a  s in g le  th rift  
in s titu tio n ) .

T h e  d e fin itio n  o f  th e  term  “ fin a n cia l  
in s titu tio n ”  in  th e  M a y  p r o p o s a l w ould  
h a v e  r e s u lte d  in  th e  a p p lic a tio n  o f the 
n e w  b r a n c h  o ff ic e  d e fin itio n  to majority- 
o w n e d  s u b s id ia r ie s  o f  d e p o sito r y  
in s titu tio n s . A s  d is c u s s e d  b e lo w , the 
f in a l ru le  d o e s  n o t in c o r p o r a te  th at 
c h a n g e . A c c o r d in g ly , m a jo rity -o w n e d  
s u b s id ia r ie s  o f  d e p o s ito r y  in stitu tio n s  
(in c lu d in g  m a jo r it y -o w n e d  se rv ic e  
c o r p o r a tio n s )  w ill  c o n tin u e  to  b e  
g o v e r n e d  b y  th e  cu r re n t ru le , w h ic h  
fo c u s e s  o n  th e  b r a n c h  lo c a t io n s  o f  the 
p a r e n t in s titu tio n .

F e d er a lly  related mortgage loon. 
B a n k s  a n d  o th e r  d e p o s ito r y  institu tions  
a re  s u b je c t  to  H M D A  o n ly  i f  th e y  m ake 
“ fe d e r a lly  r e la te d  m o r tg a g e  lo a n s .”  The 
d e fin itio n  o f  th a t term , cu r re n tly  in 
fo o tn o t e  1, h a s  b e e n  r e s ta te d  m ore  
c o n c is e ly  a n d  in c o r p o r a te d  in  the text of 
th e r e g u la t io n  a s  § 203.2(d).

F in a n cia l institution. S e c t io n  203.2(e) 
d e fin e s  th e  in s titu tio n s  c o v e r e d  b y  the 
r e g u la tio n ; th e  te rm  “ f in a n c ia l  
in s titu tio n ”  r e p la c e s  th e  term  
“ d e p o s ito r y  in s titu tio n .”  T h is  c h a n g e  is 
d e s ig n e d  to  a v o id  th e  c o n fu s io n  that 
m ig h t a r ise  fro m  th e f a c t  th a t, in  
o r d in a r y  u s a g e , th e  term  d e p o sito r y  
in s titu tio n  s ig n ifie s  in s titu tio n s  su ch  as 
b a n k s  a n d  th rifts , n o t m o r tg a g e  banking  
firm s a n d  o th e r  in s titu tio n s  th a t d o not 
ta k e  d e p o s its . T h e  n e w  d e fin itio n  
e n c o m p a s s e s  b o t h  th e tr a d itio n a l  
d e p o s ito r y  in s titu tio n s  a n d  th e n e w  
c la s s  o f  c o v e r e d  in s titu tio n s : S a v in g s  
a n d  lo a n  s e r v ic e  c o r p o r a tio n s  a n d  
m o r tg a g e  b a n k in g  s u b s id ia r ie s  o f  b ank  
h o ld in g  c o m p a n ie s  a n d  s a v in g s  a n d  loan  
h o ld in g  c o m p a n ie s .

A s  n o te d  a b o v e , d e p o s ito r y  
in s titu tio n s  a re  s u b je c t  to H M D A  o n ly if 
th e y  m a k e  fe d e r a lly  r e la te d  m o rtg a g e  
lo a n s . T h e  s ta tu to r y  a m e n d m e n ts  do not 
c o n d it io n  c o v e r a g e  o f  th e  n e w ly  covered 
in s titu tio n s  o n  th e  m a k in g  o f  fe d e ra lly  
r e la te d  m o r tg a g e  lo a n s . T h e  reg u la tory  
d e fin itio n  o f  “ fin a n c ia l  in s titu tio n ”  
p a r a lle ls  th e s ta tu te .
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A  number of commenters asked the 
Board to clarify the term “ mortgage 
banking subsidiary.” Many expressed 
concern that, without further 
elaboration, the term might be construed 
to cover consumer finance subsidiaries 
of holding companies. The Board 
believes that the use of the qualifying 
term “mortgage banking”  in the 
statutory amendments suggests that the 
Congress did not intend to expand 
coverage to institutions that make only a 
limited number of mortgage loans.
Section 203.2(e)(1) (ii) of the final 
regulation defines a mortgage banking 
subsidiary as an institution that makes 
home purchase loans in an amount 
greater than 10% of its total loan volume, 
measured in dollars. This cutoff is 
intended to ensure that any holding 
company subsidiary whose line of 
business is other than mortgage banking, 
but that makes a small number of home 
purchase loans, will not be required to 
report.

The May proposal treated majority- 
owned subsidiaries of depository 
institutions as financial institutions in 
their own right Consequently, these 
institutions would have been considered 
to have branch offices in any M S A  
where they have offices for taking loan 
applications from the public. A  number 
of commenters opposed this requirement 
because of the significant increase in the 
reporting burden for subsidiaries that 
have offices in M S A s other than the 
MSAs in which the parent institution 
has branches. Moreover, a regulatory 
agency expressed concern that some of 
the data presently reported by these 
subsidiaries would no longer be 
reported in itemized form. Upon further 
analysis, the Board has decided to retain 
the current rule which treats majority- 
owned subsidiaries as part o f the parent 
institution.

A  parallel issue arises regarding the 
treatment of savings and loan service 
corporations. Although the statutory 
amendments brought savings and loan 
service corporations specifically within 
the coverage of H M D A , service 
corporations that are majority-owned 
Subsidiaries of thrift institutions already 
were covered by Regulation C . Because 
of the statute’s specific reference to 
service corporations, however, the 
Board considered whether a majority- 
owned savings and loan service 
corporation should continue to be 
treated as the subsidiary of its parent 
institution or characterized as a 

savings and loan service corporation” 
under the new definition in the 
regulation.

If treated as a majority-owned 
subsidiary the service corporation

would continue to report, as it does now, 
on a consolidated basis with its parent; 
its data would be itemized for M S A s  
where its parent has offices, and would 
include F H A  lending. If the institution 
were treated as a “ savings and loan 
service corporation,” however, 
significantly different rules would apply. 
The institution would itemize data only 
for M S A s where it has offices for taking 
loan applications, rather than where its 
parent has branch offices, and it would 
be required to exclude F H A  loans from 
its reports.

The Board believes that the intent of 
the Congress in enacting the statutory 
amendments was to extend H M D A  
coverage to institutions that are not 
already covered. Until now, only those 
service corporations that are majority- 
owned subsidiaries of thrifts have been 
reporting (in conjunction with their 
parent). Other service corporations were 
not subject to the regulation (for 
example, a corporation established by 
multiple thrifts, none holding a majority 
interest). The Board believes that the 
amendments were intended to apply to 
these latter institutions. Accordingly, 
under § 203.2(e)(l)(iii) and (e)(2) in the 
revised definition of “ financial 
institution,” majority-owned savings 
and loan service corporations are 
deemed to be part of their parent 
institution.

The Board also has proposed to 
amend the definition of financial 
institution to cover industrial banks, 
which in recent years have taken on 
many of the characteristics of 
commercial and savings banks. Based 
on the comments and further analysis, 
the Board has decided not to include 
industrial banks within the definition of 
financial institution.

Home improvement and home 
purchase loans. The definitions of 
"home improvement loan” and “home 
purchase loan” are set forth in § 203.2(f) 
and (g).

The definition o f "home improvement 
loan,” though revised for clarity, is 
substantively unchanged. The revised 
definition omits the reference to 
refinancings found in the current 
regulation because home improvement 
loans are generally not refinanced, the 
provision (footnotes 2 and 3 in the 
current regulation) permitting any first- 
lien loan to be reported as a home 
purchase loan now appears in the 
instructions rather than the regulatory 
text.

The definition of home purchase loan 
currently is limited to loans for the 
purchase of "residential real property.” 
In contrast, a home improvement loan is 
defined in terms of “residential

dwelling,” and may include residential 
structures such as mobile homes that are 
not classified as real property in some 
states. In publishing die proposed 
regulation, the Board requested 
comment on whether dwelling units 
such as mobile or manufactured homes 
should specifically be covered under the 
home improvement or the home 
purchase loan definition, or both.

Although some commenters preferred 
that they be excluded, a majority 
believed that it was appropriate for 
loans on such property to be disclosed, 
given that they are an important source 
of housing in some areas. Accordingly, 
the definitions of home purchase and 
home improvement loans specifically 
include mobile and manufactured 
homes, whether or not these dwellings 
are considered real property under state 
law. This provision becomes effective 
on January 1,1989, and therefore will 
not require a change in the reporting of 
loan data for 1988.

Several commenters requested that 
the disclosure requirements for home 
equity lines be clarified. The 
instructions to the reporting forms, 
contained in Appendix A , specify that 
the data for home improvement loans 
may include that portion of a home 
equity line o f credit which the borrower 
indicates, when the line is established, 
will be used for home improvement 
purposes.

Commenters also requested 
clarification on the treatment of 
assumptions. The Board believes that if 
an institution expressly agrees in writing 
with a new party to accept that party as 
the obligor on an existing home 
purchase loan, the transaction should be 
treated as a new home purchase loan. 
But if a new party takes over an existing 
obligation without a written agreement, 
the loan is not reportable under H M D A .

Section 203.3 Exem pt institutions.
Section 203.3 excludes from the 

coverage of the regulation small 
institutions, institutions without offices 
in M S A s, and institutions that are 
subject to a similar state law and have 
been granted an exemption from the 
federal law.

The provisions of this section have 
been reorganized and the language 
clarified; the substantive rules remain 
unchanged. Material relating to state 
law exemptions has been grouped 
together in § 203.3(b). A  new 
§ 203.3(b)(2) has been added to indicate 
that a state or a  financial institution 
may apply to the Board for an 
exemption from the regulation based on 
the existence of a similar state 
disclosure law. This reference replaces
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the detailed discussion in current 
Appendix B (which the Board has 
deleted) about the filing of applications 
for state exemptions.

The Board has received questions 
about how data should be reported in 
cases where a merger of two or more 
financial institutions occurs. In some 
cases, the merger of two institutions that 
previously were both exempt, because 
of their asset sizer may produce a 
successor institution whose assets 
exceed the $10 million cutoff. In other 
cases, a covered institution may merge 
with one that was previously exempt 
because of asset size or location outside 
an M S A .

In the case of two exempt institutions, 
the successor institution that becomes 
subject to H M D A  will be required to 
disclose loan data for the calendar year 
following the year in which the merger 
took place.

If two institutions merge and only one 
of them was previously covered, the 
successor institution is required to 
report loan data, for the covered 
instituton, for the calendar year in 
which the merger took place. That report 
may, but need not, also include loan 
data for the previously exempt 
institution. Beginning with the following 
calendar year, the institution will file a 
consolidated report that includes all 
loan data.

A  similar reporting question arises 
when the institutions that merge are 
both covered institutions. If two covered 
institutions merge, the successor 
institution may file a consolidated report 
for the calendar year in which they 
merge, but has the option of filing 
separate reports for that year. Beginning 
with the following calendar year, the 
institution will file a consolidated report 
that includes all loan data.

Section 203.4 Compilation o f loan data.
Section 203.4 sets forth the 

requirements for itemization of loan 
data by census tract or county and by 
type of loan, and is the basis for the 
detailed instructions that accompany 
the reporting forms contained in the 
revised Appendix A . Substantive 
changes are noted below. Revised 
§ 203.4(a) incorporates material from 
current § 203.4(a) and (b). Section 
§ 203.(4) (b) has been restructured for 
readability, and also incorporates the 
rules on M S A s and census tracts 
presently found in § 203.4(d).

With regard to census tracts, the 
revised regulation refers to “ the most 
recent census tract series” issued by the 
Census Bureau. The most recent series 
is currently the 1980 series. Use of the 
1980 series is necessary because 1980 
census data is used by the Federal

Financial Institutions Examination 
Council in preparing tables illustrating 
lending patterns in each M S A .

Section 203.4(c) lists types of loans to 
be excluded from the disclosures. The 
six listed in paragraph (c)(1) apply both 
to depository institutions and to the 
newly covered institutions. The 
exclusions for loans made in a fiduciary 
capacity, loans on unimproved land, and 
certain refinancings are drawn from 
current § 203.4(c). The final rule 
specifies that a refinancing between the 
original parties should not be reported if 
the only increase in the principal results 
from closing costs or unpaid finance 
charges that are being financed.

Two of the remaining three exclusions 
(temporary financing and the purchase 
of an interest in a pool of loans) were 
moved into revised § 203.4 from the 
definition of “home purchase loan” in 
current § 203.2(f).

The sixth exclusion relates to loan 
servicing rights. The purchase of 
servicing rights in secondary market 
transactions is a practice common 
among mortgage bankers. When loans 
are sold, for example, the buyer may 
issue securities backed by a pool of 
loans that it has acquired. The right to 
service the loans, however, may be 
retained by the seller/originator of the 
mortgages. These servicing rights may 
later be transferred from one institution 
to another for a purchase price that is 
usually a small percentage (such as 1 or 
2 percent) of the value of the underlying 
loans.

The act and regulation require 
institutions to report data on mortgage 
loans that they purchase. The Board 
believes that a covered institution’s 
purchase of these servicing rights does 
not accurately reflect the extent to 
which an institution has made mortgage 
credit available in a community. 
Accordingly, the regulation excludes 
from the reporting requirement the 
purchase solely of servicing rights to 
mortgage loans.

Section 203.4(c)(2) applies only to 
mortgage banking subsidiaries and 
savings and loan service corporations 
that are not majority-owned. It excludes 
from the reporting requirement loans 
that are insured under Title I or II of the 
National Housing A ct (that is, F H A -  
insured home improvement and home 
purchase loans), implementing new  
section 304(g) of H M D A , which 
expressly provides for their exclusion. 
(Under section 311 of H M D A , data on 
FHA-insured loans made by these types 
of lenders are to be collected by the U .S. 
Department of Housing and Urban 
Development.) A s discussed under 
Appendix A , the Board has provided an 
optional form H M D A -2 A  that may be

used by these institutions to disclose 
their F H A  lending activity.

Section 203.5 Disclosure and reporting.

Section 203.5 relates to making loan 
data available at offices of an institution 
and reporting the data to supervisory 
agencies. A s under the current 
provisions, disclosure statements for a 
given calendar year are due by the 
following March 31.

This section also requires institutions 
to post notices regarding the availability 
of H M D A  data. Posters that may be 
used to meet the notice requirement are 
available from federal supervisory 
agencies. The revised section clarifies 
that an institution may, in its notice, give 
the location where disclosure 
statements are available.

Section 203.6 Enforcement.

Section 203.6 sets forth rules relating 
to administrative enforcement and bona 
fide errors. The language and structure 
of this section have been revised to 
clarify its provisions.

Appendix A  Forms and instructions.

Appendix A  of the current regulation, 
which lists supervisory agencies, is 
designated Appendix B in the revised 
regulation; and the current Appendix C, 
containing the mortgage disclosure 
forms, is now Appendix A .

The revised Appendix A  contains two 
reporting forms and accompanying 
instructions, plus an optional form. 
Institutions must use the prescribed 
format of the H M D A -1  or H M D A -2  
form, as appropriate, but are not 
required to use the form itself. An  
institution may, for example, choose to 
produce a computer printout of its 
disclosure statement instead.

The H M D A -1  reporting form 
continues to be the prescribed form for 
use by commercial banks, savings 
banks, savings and loan associations, 
building and loan associations, 
homestead associations (including 
cooperative banks), and credit unions. 
The instructions for completing the form 
have been expanded significantly to 
facilitate compliance; the form itself is 
unchanged except for minor revisions. 
Column headings have been changed to 
read "total dollar amount” instead of 
“principal amount,” but the data to be 
reported in these columns remain the 
same. Accordingly, institutions will not 
have to make changes in their data 
processing procedures for compiling the 
data. A  signature line has been added, 
calling for an officer of the reporting 
institution to certify to the accuracy of 
the report.
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A  new form H M D A -2  and 
accompanying instructions have been 
added for use by savings and loan 
service corporations and mortgage 
banking subsidiaries of bank holding 
companies and savings and loan holding 
companies, which will not report F H A  
loans. The provision of a new form is 
intended to minimize confusion for 
reporting institutions. The Board has 
provided an optional form, H M D A -2 A , 
that may be used by institutions that 
wish to maintain a public record of their 
FHA lending activity. Use of the form is 
optional; the form will not be submitted 
to supervisory agencies, but could be 
made available to the public (along with 
the required H M D A  data) at the 
institution’s own offices.

Notice of the changes to the H M D A -1  
reporting form and of the Board’s 
adoption of a new H M D A -2  and 
HM DA-2A is being published elsewhere 
in this issue of the Federal Register, to 
comply with the requirements of the 
Paperwork Reduction Act.

Appendix B Federal supervisory 
agencies

Appendix B of the current regulation, 
relating to applications for state 
exemptions, has been deleted. In its 
place, a reference to the availability of 
state exemptions has been added to 
§ 203.3.

Current Appendix A , which lists 
enforcement agencies, has been 
designated Appendix B. The Board has 
amended the appendix to incorporate 
references specifying that mortgage 
banking subsidiaries of bank holding 
companies shall submit H M D A  reports 
to the Federal Reserve System, and that 
savings and loan service corporations 
and mortgage banking subsidiaries of 
savings and loan holding companies 
shall submit theirs to the Federal Home 
Loan Bank System. These reporting 
arrangements are appropriate in view of 
the Federal Reserve’s general 
supervisory responsibility for non-bank 
subsidiaries of bank holding companies, 
and the Federal Home Loan Bank 
System’s parallel responsibility for 
savings and loan service corporations 
and mortgage banking subsidiaries of 
savings and loan holding companies.

(5) Effective dates. Mortgage banking 
subsidiaries of holding companies, and 
savings and loan service corporations 
that are not majority-owned by any one 
thrift institution, will be required to 
report data on loan originations and 
purchases for calendar year 1988. Their 
first report will be due on March 31,
1989. A  number of commenters asked 
that these institutions not be required to 
report data for 1988. However, because 
the statutory amendments specify the

effective data for coverage, the Board is 
unable to delay the reporting 
requirements.

Changes related to reporting of mobile 
and manufactured home loans, whether 
or not these dwellings are characterized 
as realty under state law, will take 
effect on January 1,1989 (to be reported 
on statements filed in March of 1990).

(6) Econom ic impact statement. The 
Board’s Division of Research and 
Statistics has prepared an economic 
impact statement on the revisions to 
Regulation C . A  copy of the analysis 
may be obtained from Publications 
Services, Board of Governors of the 
Federal Reserve System, Washington, 
D C  20551, at 202-452-3245.

List of Subjects in 12 C F R  Part 203

Banks, Banking, Consumer protection, 
Federal Reserve System, Home 
mortgage disclosure, Mortgages, 
Reporting and recordkeeping 
requirements.

For the reasons set out in this notice 
and pursuant to the Board’s authority 
under section 305(a) of the Home 
Mortgage Disclosure A ct (12 U .S .C . 
2804(a)), 12 CFR  Part 203 is revised to 
read as follows:

PART 203—HOME MORTGAGE 
DISCLOSURE
Sec.
203.1 Authority, purpose, and scope.
203.2 Definitions.
203.3 Exempt institutions.
203.4 Compilation of loan data.
203.5 Disclosure and reporting.
203.6 Enforcement.
Appendix A  Forms and instructions. 
Appendix B Federal supervisory agencies. 

Authority: 12 U.S.C. 2801-2810.

§ 203.1 Authority, purpose, and scope.
(a) Authority. This regulation is issued 

by the Board of Governors of the 
Federal Reserve System (“ Board” ) 
pursuant to the Home Mortgage 
Disclosure A ct (12 U .S .C . 2801 etseq.). 
The information collection requirements 
have been approved by the U .S. Office  
of Management and Budget under 44 
U .S .C . 3501 et seq. and have been 
assigned OM B No. 7100-0090.

(b) Purpose. (1) This regulation carries 
out the purposes of the Home Mortgage 
Disclosure Act, which is intended to 
provide the public with loan data that 
can be used:

(i) To help determine whether 
financial institutions are serving the 
housing needs of their communities; and

(ii) To assist public officials in 
distributing public sector investments so 
as to attract private investment to areas 
where it is needed.

(2) Neither the act nor this regulation 
is intended to encourage unsound 
lending practices or the allocation of 
credit.

(c) Scope. This regulation applies to 
financial institutions, as defined in
§ 203.2(e), and requires them to disclose 
loan data at their home and certain 
branch offices and to report the data to 
supervisory agencies.

(d) Central data depositories. Loan 
data are available to the public at 
central data depositories located in each 
metropolitan statistical area. The 
Federal Financial Institutions 
Examination Council aggregates loan 
data for all institutions in each 
metropolitan statistical area, showing 
lending patterns by location, age of 
housing stock, income level, and racial 
characteristics. A  listing of central data 
depositories can be obtained from the 
U .S. Department of Housing and Urban 
Development, Washington, D C  20410, or 
from any of the agencies listed in 
Appendix B.

§ 203.2 D e fin itio n s .

In this regulation:
(a) A ct means the Home Mortgage 

Disclosure A ct (12 U .S .C . 2801 et seq.)
(b) Branch office means: (l)(i) Any  

office of a financial institution that is 
approved as a branch by a federal or 
state supervisory agency; or

(ii) For a financial institution that is 
not required to obtain approval for a 
branch office, any office of the 
institution that takes applications from 
the public for home purchase or home 
improvement loans.

(2) The term excludes free-standing 
automated teller machines and other 
electronic terminals.

(c) Federal Housing Administration 
(FHA), Farmers Home Administration 
(FmHA), or Veterans (V A) loans mean 
mortgage loans insured under Title II of 
the National Housing A ct or Title V  of 
the Housing A ct of 1949 or guaranteed 
under Chapter 37 of Title 38 of the 
United States Code.

(d) Federally related mortgage loan 
means any loan (other than temporary 
financing such as a construction loan) 
secured by a first lien on a l-to-4 family 
dwelling (including a condominium, a 
cooperative, or a mobile or 
manufactured home):

(1) That is originated by a federally 
insured or regulated institution;

(2) That is insured, guaranteed, or 
supplemented by any federal agency; or

(3) That the originator intends to sell 
to the Federal National Mortgage 
Association, the Government National 
Mortgage Association, or the Federal 
Home Loan Mortgage Corporation.
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(e) Financial institution means: (l)(i)
A  commercial bank, savings bank, 
savings and loan association, building 
and loan association, homestead 
association (including a cooperative 
bank) or credit union that originates 
federally related mortgage loans;

(ii) A  mortgage banking subsidiary of 
a savings and loan holding company, or 
a mortgage banking subsidiary of a bank 
holding company; however, a subsidiary 
is not a “mortgage banking subsidiary’’ 
under this section unless, in the 
preceding calendar year, ten percent or 
more of its loan volume, measured in 
dollars, consisted of home purchase 
loans; or

(iii) A  savings and loan service 
corporation that originates or purchases 
mortgage loans, other than a savings 
and loan service corporation identified 
in paragraph (e)(2) of this section.

(2) A  majority-owned subsidiary of a 
financial institution, including a 
majority-owned savings and loan 
service corporation, is deemed to be 
part of the parent institution for 
purposes of this regulation.

(f) Home improvement loan means 
any loan that: (1) Is stated by the 
borrower (at the time of the loan 
application) to be for the purpose of 
repairing, rehabilitating, or remodeling a 
residential dwelling (including a 
condominium, cooperative, or mobile or 
manufactured home) located in a state; 
and

(2) is classified by the financial 
institution as a home improvement loan.

(g) Home purchase loan means any 
loan secured by and made for the 
purpose of purchasing, or refinancing 
the purchase of, a residential dwelling 
(including a condominium, cooperative, 
or mobile or manufactured home) 
located in a state.

(h) Metropolitan statistical area or 
M SA  means a metropolitan statistical 
area or a primary metropolitan 
statistical area, as defined by the U .S. 
Office of Management and Budget.

(i) State means any state of the United 
States of America, the District of 
Columbia, and the Commonwealth of 
Puerto Rico.

§ 203.3 Exempt institutions.
(a) Exemption based on asset size or 

location. A  financial institution is 
exempt from the requirements of this 
regulation for a given calendar year if on 
the preceding December 31:

(1) Its total assets were $10,000,000 or 
less; or

(2) It had neither a home office nor a 
branch office in an M S A .

(b) Exemption based on state law. (1) 
A  state-chartered financial institution is 
exempt from the requirements of this

regulation if the Board determines that 
the institution is subject to a state 
disclosure law that contains 
requirements substantially similar to 
those imposed by this regulation and 
contains adequate provisions for 
enforcement.

(2) A n y state, state-chartered financial 
institution, or association of such 
institutions may apply to the Board for 
an exemption under this paragraph.

(3) A n  institution that is exempt under 
this paragraph shall submit the data 
required by the state disclosure law to 
its state supervisory agency, for 
purposes of aggregation.

(c) Loss o f exemption. (1) An  
institution losing an exemption that was 
based on asset size or location under 
paragraph (a) of this section shall 

•compile loan data in compliance with 
this regulation beginning with the 
calendar year following the year in 
which it lost its exemption.

(2) A n  institution losing an exemption 
that was based on state law under 
paragraph (b) of this section shall 
compile loan data in compliance with 
this regulation beginning with the 
calendar year following the year for 
which it last reported loan data under 
the state disclosure law.

§ 203.4 Compilation of loan data.
(a) Data to be included. A  financial 

institution shall compile data on the 
number and total dollar amount of home 
purchase and home improvement loans 
originated or purchased (by the 
institution and any majority-owned 
subsidiary) at any time during the 
calendar year, whether or not the loans 
are later sold. The institution shall 
compile the loan data in the format 
prescribed in Appendix A  of this 
regulation.

(b) Itemization o f data. A  financial 
institution shall present the loan data 
separately for originations and 
purchases, itemizing the data by census 
tract or county and by type of loan, as 
prescribed below. It shall use the M S A  
boundaries (defined by the U .S. Office  
of Management and Budget) that were in 
effect on January 1 of the calendar year 
for which the data are compiled, and 
shall use the census tract maps from the 
most recent census tract series prepared 
by the U .S. Bureau of the Census.

(1) Geographic itemization.— (i) 
Itemization by census tract or county.
For each M S A  in which the institution 
has a home or branch office, the 
institution shall itemize the loan data:

(A) By the census tract in which the 
property purchased or improved is 
located, or

(B) By the county in which the 
property purchased or improved is

located, if the property is located in an 
area not assigned census tracts or in a 
county with a population of 30,000 or 
less.

(ii) Property located elsewhere. The 
institution shall list the loan data as an 
aggregate sum for loans on property 
located outside an M S A , or located in 
an M S A  where the institution has 
neither a home nor a branch office.

(2) Type-of-loan itemization. The 
financial institution shall further itemize 
the loan data within each geographic 
unit by loan category as follows:

(i) F H A , Fm HA, and V A  home 
purchase loans on l-to-4 family 
dwellings (except as provided in 
paragraph (c)(2) of this section);

(ii) Conventional home purchase loans 
on l-to-4 family dwellings;

(iii) Home improvement loans on 1-to- 
4 family dwellings;

(iv) Loans on dwellings for 5 or more 
families (including both home purchase 
and home improvement loans); and

(v) Loans reported in the l-to-4 family 
categories that are made to nonoccupant 
borrowers, except for loans on property 
located outside an M S A , or located in 
an M S A  where the institution has 
neither a home nor a branch office.

(c) Data to be excluded. (1) A  
financial institution shall not report:

(1) Loans originated or purchased by 
the financial institution acting in a 
fiduciary capacity (such as trustee);

(ii) Loans on unimproved land;
(iii) Refinancings, between the original 

parties, involving no increase in the 
outstanding principal aside from closing 
costs and accrued finance charges;

(iv) Temporary financing (such as 
bridge or construction loans);

(v) The purchase of an interest in a 
pool of mortgage loans (such as 
mortgage participation certificates); or

(vi) The purchase solely of the right to 
service loans.

(2) Mortgage banking subsidiaries of 
holding companies and savings and loan 
service corporations (as defined in
§ 203.2(e)(1)) shall not report F H A  loans 
insured under Title I or II of the National 
Housing Act.

§ 203.5 Disclosure and reporting.
(a) Time requirements. By March 31 

following the calendar year for which 
the loan data are compiled, a financial 
institution shall:

(1) Make a complete loan data 
disclosure statement available to the 
public, and continue to make it available 
for five years from that date; and

(2) Send two copies of its complete 
loan disclosure statement to the agency 
office specified in Appendix B of this 
regulation.
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[b] Availability to the public. (1) A  
financial institution shall make a 
complete loan disclosure statement 
available at its home office.

(2) If it has branch offices in other 
MSAs, the financial institution shall also 
make a statement available in at least 
one branch office in each of those 
MSAs; the statement at a branch office 
need only contain data relating to 
property in the M S A  where that branch 
office is located.

(3) A  financial institution shall make 
its disclosure statement available for 
inspection and copying during the hours 
the office is normally open to the public 
for business. A  financial institution that 
provides photocopying facilities may 
impose a reasonable charge for this 
service.

(c) Notice o f availability. A  financial 
institution shall post a general notice 
about the availability of its disclosure 
statement in the lobbies of its home 
office and any branch offices located in 
an M SA. Upon request, it shall promptly 
provide the location of the institution’s 
offices where the disclosure statement is 
available. A t its option, an institution 
may include the location in its notice.

§ 203.6 Enforcement.
(a) Administrative enforcement. A  

violation of the act or this regulation is 
subject to administrative sanctions as 
provided in section 305 of the act. 
Compliance is enforced by the agencies 
listed in Appendix B of this regulation.

(b) Bona fide errors. A n  error in 
compiling or disclosing loan data is not 
a violation of the act or this regulation if 
it was unintentional and occurred 
despite the maintenance of procedures 
reasonably adapted to avoid such 
errors.

Appendix A — Forms and Instructions

H M D A -l, "M O R T G A G E  L O A N  
DISCLOSURE STA TE M E N T”

Public reporting burden for this collection 
of information is estimated to vary from 2 to 
50 hours per response, with an average of 30 
hours per response, including time to gather 
and maintain the data needed and to review 
instructions and complete the information 
collection. Send comments regarding this 
burden estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
Secretary, Board of Governors of the Federal 
Reserve System, Washington, DC 20551; and 
to the Office of Information and Regulatory 
Affairs, Office of Management and Budget, 
Washington, DC 20503.

IN ST R U C T IO N S TO C O M M E R CIA L  
B AN K S. SA  V IN G S BAN K S, SA  V IN G S A N D  
L O A N  A SSO CIA T IO N S, CR E D IT  U N IO N S  
A N D  O THER D E P O SIT O R YIN ST IT U T IO N S

A . Who Must Use This Form
1. A  commercial bank, savings bank, 

savings and loan association, building and 
loan association, homestead association 
(including a cooperative bank) or credit union 
must complete this H M D A -l form to disclose 
loan data for a given calendar year if on the 
preceding December 31 the institution:

a. Had assets of more than $10 million, and
b. Had a home or a branch office in a 

metropolitan statistical area (MSA) or a 
primary metropolitan statistical areas 
(PMSA).

Example: If on December 31,1987, your 
home office was located in an M SA  and your 
assets exceeded $10 million, you must 
compile data and complete a disclosure 
statement for all home purchase and home 
inprovement loans that you originate or 
purchase during calendar year 1988.

2. However, your institution need not 
complete a disclosure statement—even 
though it meets the tests for asset size and 
location—if it makes no first-lien mortgage 
loans on l-to-4 family dwellings in the 
calendar year for which the data are 
compiled.

3. Any majority-owned subsidiary is 
deemed to be part of the parent institution. 
Consequfently, you should consolidate into 
your disclosure statement loan data relating 
to originations and purchases by all of your 
institution’s majority-owned subsidiaries 
(including a majority-owned service 
corporation, in the case of a savings and loan 
association). To comply with the 
requirements described under section G  
(Geographic Itemization) below, itemize loan 
data for M SAs or PMSAs where the parent 
institution has a home or branch offices.

Example: If you have a home and branch 
offices in New York City, and your 
subsidiary’s loan offices are in Philadelphia, 
itemize data by census tract (or county) only 
for the New York PMSA. Report loan data on 
loans relating to property located anywhere 
outside the New York PM SA (including loans 
in Philadelphia) as an aggregate sum in 
section 2 (Loans on property not located in 
M SAs/PM SAs where institution has home or 
branch offices).

B. Who Must Use Other Forms
1. Mortgage banking subsidiaries of bank 

holding companies, mortgage banking 
subsidiaries of savings and loan holding 
companies, and savings and loan service 
corporations that originate or purchase 
mortgage loans (other than service 
corporations that are majority-owned by a 
single savings and loan association) must use 
the HM DA-2 form instead of the H M D A -l.

2. Institutions that have been exempted by 
the Federal Reserve Board from complying 
with federal law because they are covered by 
a similar state law on mortgage loan 
disclosures must use the disclosure form 
required by their state law.

C. Format
1. Yon must use the format of the H M D A -l 

form, but you are not required to use the form

itself. For example, you may produce a 
computer printout of your disclosure 
statement instead. But you must give all the 
identifying information asked for at the top of 
the form, use the prescribed column headings, 
provide the signature of a certifying officer, 
etc.

2. If your report on loan originations or 
purchases consists of more than one page, 
number the pages and include the name of 
your institution and the M SA  number at the 
top of each page. Enter the totals for the M SA  
on the final page; do not give subtotals on 
earlier pages. Report the section 2 data 
(Loans or property not located in MSAs/ 
PMSAs) on the final page. If your report 
contains itemized data for more than one 
M SA, report the section 2 data only once for 
Part A  and once for Part B—do not repeat the 
data on the report for each M SA.

D. When and Where Statement is Due
1. You must send two copies of your 

disclosure statement to the office specified by 
your federal supervisory agency no later than 
March 31 following the calendar year for 
which the loan data are compiled.

2. The completed disclosure statement must 
be signed by an officer of your institution (for 
both Part A  and Part B, on the final page of 
each) certifying to the accuracy of the data 
and indicating whether the statement 
includes data of a majority-owned 
subsidiary. (See paragraph 3 of section A  
above.)

3. You also must make your disclosure 
statement available no later than March 31 
for inspection by the public at your home 
office and, if you have branch offices in other 
M SAs, at one branch office in each of these 
M SAs.

E. Data To Be Shown
1. Originations and purchases. Show the 

data on home purchase and home 
improvement loans that you originated or 
purchased during the calendar year covered 
by the disclosure statement. Report the data 
on loan originations on Part A  of the form 
and the data on loan purchases on Part B of 
the form even if the loans were subsequently 
sold. If you have no loans to report in one of 
the two parts, enter ‘‘none’’ in the column 
provided for census tract numbers and enter 
zeros in Columns A  through E; this helps to 
show that no part of an institution’s report 
has been lost.

2. Number and total dollar amount. Show 
the number of loans and the total dollar 
amount of loans for each category on the 
statement. For home purchase loans that you 
originate, “ total dollar amount” means the 
original principal amount of the loan. For 
home purchase loans that you purchase,
“total dollar amount” means the unpaid 
principal balance of the loan at time of 
purchase. For home improvement loans (both 
originations and purchases), you may include 
unpaid finance charges in the "total dollar 
amount” if that is how you record such loans 
on your books.

3. Rounding. Round all dollar amounts to 
the nearest thousand ($500 should be rounded 
up), and show in terms of thousands.
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F. Data to Be Excluded
Do not report the following types of loans:
1. Loans that, although secured by real 

estate, are made for purposes other than for 
home purchase or home improvement (for 
example, do not report a loan secured by 
residential real property for purposes of 
financing education, a vacation, or business 
operations);

2. Loans made or purchased in a fiduciary 
capacity (for example, by your trust 
department);

3. Loans on unimproved land;
4. Refinancings that involve no increase in 

the outstanding principal, aside from closing 
costs and unpaid finance charges;

5. Construction loans and other temporary 
financing;

6. Purchase of an interest in a pool of 
mortgage loans such as mortgage 
participation certificates; or

7. Purchases solely of the right to service 
loans.

G. Geographic Itemization (breakdown of 
loan data for each M SA  or PM SA by census 
tract or county and o f Joan data in the 
outside-MSA/PMSA category)

1. M SA /PM SA . You must compile loan 
data geographically for each M SA  or PMSA  
in which you have a home or branch office. 
(See item 6 below for treatment of loans on 
property outside MSAs/PMSAs). Start a new 
page for each M SA  or PMSA, if you itemize 
data for more than one M SA/PM SA. You 
must use the M SA/PM SA boundaries 
(defined by the U.S. Office of Management 
and Budget) that were in effect on January 1 
of the calendar year for which the loan data 
are compiled.

2. Census tract or county. For loans on 
property that is located within one of these 
M SAs or PMSAs, itemize the data by the 
census tract in which the property is located, 
except that you must itemize the data by 
county instead of census tract when the 
property:

a. Is located in an area that is not divided 
into census tracts on the U.S. Census 
Bureau’s census tract outline maps (see item 
3 below); or

b. Is located in a county with a population 
of 30,000 or less.

To determine population, use the Census 
Bureau’s PC80-1-A population series even if 
the population has increased above 30,000 
since 1980.

3. Census tract maps. To determine census 
tract numbers, consult the U.S. Census 
Bureau’s census tract outline maps. You may 
use the maps of the appropriate MSAs/ 
PMSAs in the Census Bureau’s PHC80-2

series for the 1980 census, or use equivalent 
census data from the Census Bureau (such as 
GBF/DIME files) or from a private publisher. 
Use the maps in the 1980 series even if more 
current maps are available.

4. Compilation. Enter the data for all loans 
made in a given census tract on the same 
line, listing the number and total dollar 
amount in the appropriate columns (as 
described below in section H) and listing the 
census tracts in numerical sequence. Do the 
same for loans made in a given county.

5. Duplicate census tract numbers. If you 
have a home or branch office in the New 
York, NY PMSA, note that there are duplicate 
census tract numbers in New York City.
When reporting, you must indicate the county 
(by name or number) in addition to the tract 
number for these census tracts.

6. Outside-MSA/PMSA. If the loans are for 
property that is located outside those M SAs  
or PMSAs in which you have a home or 
branch office (or outside any M SA  or PMSA), 
report the loan data as an aggregate sum in 
section 2 of the form. You do not have to 
itemize these loans by census tract or county. 
(But you will have to itemize the data by type 
of loan, as described in section H below.)

H. Type-of-Loan Itemization (Breakdown o f  
each geographic grouping into loan 
categories—Columns A -E )

Column A: FHA, FmHA, and V A  loans on 
l-to-4 family dwellings.

1. Report in Column A  loans made for the 
purpose of purchasing a residential dwelling 
for 1 to 4 families if the loan is secured by a 
lien and if it is insured or guaranteed by 
FHA, FmHA, or V A .

2. At your option, you may include loans 
that are made for home improvement 
purposes but are secured by a first lien, if you 
normally classify first-lien loans as purchase 
loans.

3. Include refinancings if there is an 
increase in the outstanding principal aside 
from any increase related to closing costs or 
unpaid finance charges.

4. Include any nonoccupant FHA, FmHA, 
or V A  loans in this column as well as in 
Column E.

5. Do not report any FH A  Title I (home 
improvement) loans in Column A; these loans 
are to be entered in Column C.

Column B: Conventional home purchase 
loans on l-to-4 family dwellings.

1. Report in Column B conventional loans 
(all loans other than FHA, FmHA, and V A  
loans) made for the purpose of purchasing a 
residential dwelling for 1 to 4 families if the 
loans are secured by a lien.

2. Include refinancings if there is an 
increase in the outstanding principal aside 
from any increase related to closing costs of 
unpaid finance charges.

3. Include any nonoccupant conventional 
loans in this column as well as in Column E.

4. At your option, you may include loans 
that are made for home improvement 
purposes but that are secured by a first lien, 
if you normally classify first-lien loans as 
purchase loans.

Column C: Home improvement loans on 1- 
to-4 family dwellings.

1. Report in Column C only loans that:
a. The borrowers have said are to be used 

for repairing, rehabilitating, or remodeling 
residential dwellings, and

b. Are recorded on your books as home 
improvement loans.

2. For home equity lines of credit, you may 
include in Column C  that portion of the line 
of credit that the borrower indicates will be 
used for home improvement, at the time the 
account is opened. Report only in the year the 
line is established.

3. Include both secured and unsecured 
loans.

4. You may include unpaid finance charges 
in the “ total dollar amount” if that is how you 
record such loans on your books.

5. Include any nonoccupant home 
improvement loans in this column as well as 
in Column E.

Column D: Loans on multifamily dwellings 
(5 or more families).

1. Report in Column D loans on dwellings 
for 5 or more families, including both loans 
for home purchase and loans for home 
improvement.

2. Do not report loans on individual 
condominium or cooperative units in Column 
D; report such loans in Columns A, B, or C.

Column E: Nonoccupant loans on l-to-4 
family dwellings.

1. Report in Column E any home purchase 
and home improvement loans on l-to-4 family 
dwellings (listed in Columns A, B, and C) that 
were made to borrowers who indicated at the 
time of the loan application that they did not 
intend to use the property as a principal 
dwelling.

2. In completing Column E of Part B, you 
may assume that a purchased loan does not 
fall within this “nonoccupant” category 
unless your documents contain information to 
the contrary.

3. Do not complete Column E for loans that 
you report under section 2 (Loans on property 
not located in MSAs/PMSAs), in either Part 
A  (Originations) or Part B (Purchases).BILLING CODE 6210-01-M
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FORM HM DA-2, “M O R T G A G E L O A N  
DISCLOSURE STA TEM EN T"

Public reporting burden for this collection 
of information is estimated to vary from 30 to 
100 hours per response, with an average of 60 
hours per response, including time to gather 
and maintain the data needed and to review 
instructions and complete the information 
collection. Send comments regarding this 
burden estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
Secretary, Board of Governors of the Federal 
Reserve System, Washington, D C 20551; and 
to the Office of Information and Regulatory 
Affairs, Office of Management and Budget, 
Washington, DC 20503.

INSTRUCTIONS TO  M O R T G A G E  
BANKING SU BSID IARIES O F  H O L D IN G  
COMPANIES A N D  TO S A  V IN G S A N D  
LOANS SER V ICE  CO R PO RA  TIO NS

A. Who Must Use This Form
1. A mortgage banking subsidiary of a bank 

holding company, a mortgage banking 
subsidiary of a savings and loan holding 
company, or a savings and loan service 
corporation that originates or purchases 
mortgage loans (other than a service 
corporation that is majority-owned by a 
single savings and loan association) must 
complete this HMDA-2 form to disclose loan 
data for the current calendar year if on the 
preceding December 31 the subsidiary or 
service corporation:

a. Had assets of more than $10 million, and
b. Had a home or branch office in a 

metropolitan statistical area (MSA) or a 
primary metropolitan statistical area (PMSA).

Example: If on December 31,1987, your 
home office was in an M SA  and your assets 
exceeded $10 million, you must compile data 
and complete a disclosure statement for all 
home purchase and home improvement loans 
that you originate or purchase during 
calendar year 1988.

2. For purposes of loan disclosure 
requirements (including geographic se 
purchase, itemization under section G  below), 
a branch office means any office of your 
institution (not of an affiliate) that takes 
applications from the public.

3. You must use the format of the HM DA-2  
form, but you are not required to use the form 
itself. For example, you may produce a 
computer printout of your disclosure 
statement instead. But you must be sure to 
include all of the identifying information 
asked for at the top of the form, to use the 
prescribed column headings, to provide the 
signature of the certifying officer, etc.

B. Who Must Use Other Forms
1. Commercial banks, savings and loan 

banks, savings and loan associations,' 
building and loan associations, homestead 
associations (including cooperative banks) 
and credit unions must use the form H M D A -  
1, instead of HMDA-2.

2. A  service corporation that is majority- 
owned by a single savings and loan 
association is deemed to be part of the parent 
institution, and its loan data will be reported 
on a consolidated basis with the parent’s 
data on the HMDA-1.

3. Institutions that have been exempted by 
the Federal Reserve Board from complying 
with the federal law because they are 
covered by a similar state law on mortgage 
loan disclosures must use the disclosure form 
required by their state law.

C. Format
1. You must use the format of the HM DA-2  

form, but you are not required to use the form 
itself. For example, you may produce a 
computer printout of your disclosure 
statement instead. But you must give all the 
identifying information asked for at the top of 
the form, use the prescribed column headings, 
provide the signature of a certifying officer, 
etc.

2. If your report on loan originations or 
purchases consists of more than one page, 
number the pages and include the name of 
your institution and the M SA  number at the 
top of each page. Enter the totals for the M SA  
on the final page; do not give subtotals on 
earlier pages. Report the Section 2 data 
(Loans on property not located in M SA s/ 
PMSAs) on the final page. If your report 
contains itemized data for more than one 
M SA, report the Section 2 data only once for 
Part A  and once for Part B—do not repeat the 
data on the report for each M SA.

D. When and Where Statement is Due
1. You must send two copies of your 

disclosure statement to the office specified by 
your federal supervisory agency no later than 
March 31 following the calendar year for 
which the loan data are compiled.

2. The completed disclosure statement must 
be signed by an officer of your institution (for 
both Part A  and Part B on the final page of 
each), certifying to the accuracy of the data.

3. You also must make your disclosure 
statement available no later than March 31 
for inspection by the public at your home 
office and, if you have branch offices in other 
M SAs, at one branch office in each of these 
M SAs.

E. Data to Be Shown
1. Originations and purchases. Show the 

data on home purchase and home 
improvement loans that you originated or 
purchased during the calendar year covered 
by the disclosure statement. Report the data 
on loan originations on Part A  of the form 
and the data on purchases on Part B of the 
form even if the loans were subsequently 
sold. If you have no loans to report in one of 
the two parts, enter “none” in the column 
provided for census tract numbers and enter 
zeros in Columns A  through E; this helps to 
show that no part of an institution’s report 
has been lost.

2. Number and total dollar amount. Show 
both the number of loans and the total dollar 
amount of loans for each category on the 
statement. For home purchase loans that you 
originate, “ total dollar amount” means the 
original principal amount of the loan. For 
home purchase loans that you purchase,
“total dollar amount” means the unpaid 
principal balance of the loan at time of 
purchase. For home improvement loans (both 
originations and purchases), you may include 
unpaid finance charges in the “total dollar 
amount” if that is how you record such loans 
on your books.

3. Rounding. Round all dollar amounts to 
the nearest thousand ($500 should be rounded 
up), and show in terms of thousands.

F. Data to Be Excluded
Do not report the following types of loans:
1. Loans that, although secured by real 

estate, are made for purposes other than for 
home purchase or home improvement (for 
example, do not report a loan secured by 
residential real property for purposes of 
financing education, a vacation, or business 
operations);

2. Loans made or purchased in a fiduciary 
capacity;

3. Loans on unimproved land;
4. Refinancings of loans that involve no 

increase in the outstanding principal, aside 
from closing costs and unpaid finance 
charges;

5. Construction loans and other temporary 
financing;

6. Purchase of an interest in a pool of 
mortgage loans such as mortgage 
participation certificates;

7. Purchases solely of the right to service 
loans; or

8. FH A home purchase and home 
improvement loans (at your option, you may 
record FH A  Loans on form HM DA-2A, 
“Mortgage Loan Statement for Optional 
Disclosure of FH A  Loans”).

G. Geographic Itemization (breakdown o f  
loan data for each M SA  or PM SA by census 
tract or county, and aggregation o f loan data 
for the outside-SA/PMS category)

1. M SA /PM SA . You must compile loan 
data geographically for each M SA  or PMSA  
in which you have a home or branch office. 
(See item 6 below for treatment of loans on 
property outside such MSAs/PMSAs). Start a 
new page for each M SA  or PM SA if you 
itemize data for more than one M SA/PMSA. 
You must use the M SA/PM SA boundaries 
(defined by the U.S. Office of Management 
and Budget) that were in effect on January 1 
of the calendar year for which the loan data 
are compiled.

2. Census tract or CQunty. For loans on 
property that is located within one of these 
M SAs or PMSAs, itemize the data by the 
census tract in which the property is located, 
except that you must itemize the data by 
county instead of census tract when the 
property:

a. Is located in an area that is not divided 
into census tracts on the U.S. Census 
Bureau’s census tract outline maps (see item 
3 below); or

b. Is located in a county with a population 
of 30,000 or less.

To determine population, use the Census 
Bureau’s PC80-1-A population series even if 
the populations has increased above 30,000 
since 1980.

3. Census tract maps. To determine census 
tract numbers, consult the U.S. Census 
Bureau’s census tract outline maps. You may 
use the maps of the appropriate MSAs/ 
PMSAs in the Census Bureau’s PHC80-2 
series for the 1980 census, or use equivalent 
census data from the Census Bureau (such as 
GBF/DIME files) or from a private publisher. 
Use the maps in the 1980 series even if more 
current maps are available.
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4. Compilation. Enter the data for all loans 
made in a given census tract on the same 
line, listing the number and total dollar 
amount in the appropriate columns (as 
described below in section H) and listing the 
census tracts in numerical sequence. Do the 
same for loans made in a given county.

5. Duplicate census tract numbers. If you 
have a home or branch office in the New 
York, N Y PMSA, note that there are duplicate 
census tract numbers in New York City. 
When reporting, you must indicate the county 
(by name or number) in addition to the tract 
number for these census tracts.

6. Outside-MSA/PMSA. If the loans are for 
property that is located outside those M SAs 
or PMSAs in which you have a home or 
branch office (or outside any M SA  or PMSA), 
report the loan data as an aggregate sum in 
Section 2 of the form. You do not have to 
itemize the loans by census tract or county. 
(But you will have to itemize the data by type 
of loan, as described in section H below.)

H. Type-of-Loan Itemization (breakdown of 
each geographic grouping into loan 
categories—-Columns A-E).

Column A: FmHA and V A  loans on l-to-4 
family dwellings.

I. Report in Column A  loans made for the 
purpose of purchasing a residential dwelling 
for 1 to 4 families if the loan is secured by a 
lien and if it is insured or guaranteed by 
FmHA or VA.

2. At your option, you may include loans 
that are made for home improvement 
purposes but are secured by a first lien, if you 
normally classify first-lien loans as purchase 
loains.

3. Include refinancings if there is an 
increase in the outstanding principal aside 
from any increase related to closing costs or 
unpaid finance charges.

4- Include any nonoccupant loans in this 
column as well as in Column E.

5. Do not include FH A loans in Column A. 
At your option, you may record FH A  loans on 
the form H M DA-2A, “Mortgage Loan 
Statement for Optional Disclosure of FHA  
Loans.”

Column B. Conventional home purchase 
loans on l-to-4 family dwellings.

1. Report in Column B conventional loans 
(all loans other than FmHA and V A  loans) 
made for the purpose of purchasing a 
residential dwelling for 1 to 4 families if the 
loan is secured by a lien.

2. Include refinancings if there is an 
increase in the outstanding principal aside 
from any increase related to closing costs or 
unpaid finance charges.

3. Include any nonoccupant conventional 
loans in this column as well as in Column E.

4. At your option, you may include loans 
that are made for home improvement 
purposes but that are secured by a first lien, 
if you normally classify first-lien loans as 
purchase loans.

Column C. Home improvement loans on 1- 
to-4 family dwellings.

1. Report in Column C only loans that:
a. The borrowers have said are to be used 

for repairing, rehabilitating, or remodeling 
residential dwellings, and

b. Are recorded on your books as home 
improvement loans.

2. For home equity lines of credit, you may 
include in Column C  that portion of the line 
of credit that the borrower indicates Will be 
used for home improvement, at the time the 
account is opened. Report only for the year in 
which the line is established.

3. Include both secured and unsecured 
loans.

4. You may include upaid finance charges 
in the “total dollar amount" if that is how you 
record such loans on your books.

5. Include any nonoccupant home 
improvement loans in this column as well as 
in Column E.

6. Do not report FHA loans in Column C. At 
your option, you may report FHA loans on 
form HM DA-2A, “Mortgage Loan Statement 
for Optional Disclosure of FHA Loans.”

Column D: Loans on multifamily dwellings 
(5 or more families).

1. Report in Column D all loans on 
dwellings for 5 or more families, including 
both loans for home purchase and loans for 
home improvement.

2. Do not report loans on individual 
condominium or cooperative units; report 
such loans in Columns A, B, or C.

3. Do not report FH A loans in Column D. At 
your option, you may report FHA loans on 
form HM DA-2A, “Mortgage Loan Statement 
for Optional Disclosure of FHA Loans.”

Column E: Nonoccupant loans on l-to-4 
family dwellings.

1. Report in Column E any home purchase 
and home improvement loans on l-to-4 family 
dwellings (listed in Columns A, B, and C) that 
were made to borrowers who indicated at the 
time of the loan application that they did not 
intend to use the property as a principal 
dwelling.

2. In completing Column E of Part B, you 
may assume that a purchased loan does not 
fall within this “nonoccupant" category 
unless your documents contain information to 
the contrary.

3. Do not complete Column E for loans that 
you report under section 2 (Loans on property 
not located in MSAs/PMASs where 
institution has home or branch offices), in 
either Part A  (Originations) or Part B 
(Purchases).
BILLING CODE 6210-01-M
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FORMHMDA-2A, "M O R TGA GELO A N  
STATEMENT FOR OPTIONAL 
DISCLOSURE O FFH A LO A N S"

This collection of information is not 
required. Mortgage banking subsidiaries of 
holding companies and certain savings and 
loan associations may record their FHA loans 
on this form if they wish to make that data 
available to the public. Public reporting 
burden for this collection of information is 
estimated to vary from 10 to 50 hours per 
response, with an average of 20 hours per 
response, including time to gather and 
maintain the data needed and to review 
instructions and complete the information 
collection. Send comments regarding this 
burden estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
Secretary, Board of Governors of the Federal 
Reserve System, Washington, DC 20551; and

to the Office of Information and Regulatory 
Affairs, Office of Management and Budget, 
Washington, DC 20503.

INSTRUCTIONS TO M O RTGAG E  
BANKING SUBSIDIARIES O F HOLDING  
COM PANIES AN D  TO CER TAIN SA V IN G S  
AN D  LO A N  SER VICE CORPORA TIONS
A . Who M ay Use This Form

If you are the mortgage banking subsidiary 
of a bank holding company or of a saving and 
loan holding company, or if you are a savings 
and loan service corporation that files the 
HMDA-2 form, you are required to exclude 
data on FHA Title I (home improvement) and 
FHA Title II (home purchase) loans from your 
form HMDA-2. At your option, however, you 
may record FHA loans on form HMDA-2A 
and make the form available to the public 
along with your HMDA-2 disclosure 
statement.

B. Data to be Shown
1. For loans that you originate, see the 

instructions that are provided for the HMDA- 
2 form under section G (Geographic 
Itemization). Report the number and total 
dollar amount of FHA home purchase loans 
in Column 1 and FHA home improvement 
loans in Column 2. Include loans on both 1-to- 
4 family dwellings and multifamily dwellings 
for 5 or more families.

2. For loans that you purchase, see the 
instructions that are provided for the HMDA- 
2 form under section G (Geographic 
Itemization). Report the number and total 
dollar amount of FHA home purchase loans 
in Column 3 and FHA home improvement 
loans in Column 4. Include loans on both 1-to- 
4 family dwellings and multifamily dwellings 
for 5 or more families.
BILUNG CODE 6210-01-M
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Appendix B—Federal Supervisory 
Agencies

The following list indicates which federal 
agency is responsible for enforcing 
compliance by each class of covered 
institutions. Questions should be directed, 
and copies of your disclosure statements 
should be sent, to the office specified below. 
You may also obtain posters from these 
agencies that you can use to inform the public 
of the availability of your disclosure 
statement.
National Banks

Comptroller of the Currency regional office 
serving the district in which the national 
bank is located.

State Member Banks and Mortgage Banking 
Subsidiaries of Bank Holding Companies

Federal Reserve Bank serving the district in 
which the state member bank or mortgage 
banking subsidiary is located.

Nonmember Insured Banks (except for 
Federal Savings Banks)

Federal Deposit Insurance Corporation 
Regional Director for the region in which the 
bank is located.

Savings Institutions Insured by FSLIC, 
Mortgage Banking Subsidiaries o f Savings 
and Loan Holding Companies, Savings and 
Loan Service Corporations, and Members of 
the FHLB System (except for State Savings 
Banks insured by FDIC)

Federal Home Loan Bank Board 
Supervisory Agent in the district in which the 
institution is located.
Credit Unions

Office of Examination and Insurance, 
National Credit Union Administration, 1776 G  
Street NW., Washington, DC 20456.
Other Financial Institutions

Federal Deposit Insurance Corporation 
Regional Director for the region in which the 
institution is located.

By order of the Board of Governors of the 
Federal Reserve System, August 11,1988. 
William W. Wiles,
Secretary of the Board.
[FR Doc. 88-18701 Filed 8-18-88; 8:45 am] 
BILLING CODE 6210-01-M

FEDERAL HOME LOAN BANK BOARD 

12 CFR Part 563 
[No. 88 -683 ]

Transactions With Affiliates of 
Subsidiary Insured Institutions

Date: August 10,1988.
a g e n c y : F ed eral H o m e  L o a n  B an k  
Board.
a c t io n : F in a l rule.

s u m m a r y : T h e  F ed era l H o m e  L o a n  B an k  
Board (“ B oard ” ), a s  operating h e a d  o f  
the Fed eral S a v in g s  an d  L o a n  In surance

C o rp o ra tio n  (“ F S L I C ”  or the  
"C o rp o ra tio n ” ), is am en d in g its  
regulation s p ertainin g to tran sactio n s  
b e tw e e n  in stitu tion s w h o se  a cco u n ts  are  
insured b y  the F S L I C  (“ insured  
in stitu tion ” ) an d  a ffilia te s  o f  those  
insured in stitu tion s. T h e  prop osed  
am en d m e n ts p rovid e, in  e ffe ct, that the  
co n flict o f  interest p ro v isio n s o f  the  
B o ard ’s regulation s w ill n ot be  
a p p lica b le  to tran sactio n s b e tw e e n  
h old in g co m p a n y  su b sid ia ry  in sured  
in stitu tion s an d  their a ffilia te s  (other 
than o fficers, directors an d  natural 
persons that are controllin g persons o f  
the institution).

EFFECTIVE DATE: September 19,1988.
FOR FURTHER INFORMATION CONTACT: 
Steven J. Gray, Attorney (202) 377-7506; 
V . Gerard Comizio, Director, (202) 377- 
6411, Corporate and Securities Division; 
or Julie L. Williams, Deputy General 
Counsel for Securities and Corporate 
Structure, (202) 377-6549; Office of 
General Counsel, Federal Home Loan 
Bank Board, 1700 G  Street N W ., 
Washington, D C  20552.
SUPPLEMENTARY INFORMATION: The 
Competitive Equality Banking A ct of 
1987 (“ C E B A ” ), Pub. L  No. 100-86,101 
Stat. 552, created a new statutory 
scheme to govern transactions between 
subsidiary insured institutions and their 
affiliates. Among the provisions 
contained in the C E B A  are Sections 
104(d) and 110, which amend section 408 
of the National Housing A ct (“N H A ” ), 12 
U .S .C . 1730a, by adding new subsections 
(p) and (t) respectively.

New  subsection (p) provides, in effect, 
that the limitations and prohibitions on 
transactions with affiliates applicable to 
subsidiary insured institutions of 
savings and loan holding companies 
prior to the enactment of the C E B A  will 
not apply to transactions between a 
subsicjiary insured institution and its 
affiliates engaged in activities 
permissible for a bank holding company 
under section 4(c) of the Bank Holding 
Company A ct (“B H C A ” ), 12 U .S .C . 
1843(c). Those transactions will, instead, 
be subject to the limitations and 
prohibitions of sections 23A and 23B of 
the Federal Reserve A ct (“F R A ” ), 12 
U .S .C . 371c and 371c-l. Subsection (p) 
further provides that the Corporation 
may prescribe regulations for the 
purpose of defining and clarifying the 
applicability of the provisions of 
Sections 23A and 23B of the F R A .1 The

1 The Board expects to implement that authority 
in the near future and, in that regard, has solicited 
public comment on proposed amendments to Part 
584 of its regulations. See, Board Res. No. 88-454, 53 
FR 21838 (June 10,1988).

C o n fe re n ce  R epo rt to the C E B A  
(“ C o n fe re n ce  R e p o rt” ) in d ica te s  that the  
in ten ded  e ffe ct o f  n e w  su b se ctio n  (p) is 
to p rovide “ [p]arity b e tw e e n  a  b a n k  an d  
a thrift h old in g co m p a n y  w ith  re sp e ct to 
d ealin gs b e tw e e n  the d ep ository  
in stitu tion  an d  a ffilia te s  e n gage d  in  
a ctiv itie s  perm itted u nder section  
4(c)(8).” *

New  subsection 408(t) of the N H A  
exempts transactions between certain 
insured institutions (and certain of their 
subsidiaries) from the provisions of 
subsection 408(d) of the N H A  restricting 
certain transactions between a 
subsidiary insured institution and its 
affiliates. Specifically, new subsection 
408(t) provides, in pertinent part, that 
“ an insured institution that is a 
subsidiary of an insured institution or 
insured institutions the voting stock of 
which is 80 percent owned by the same 
company shall not be subject * * * to 
the provisions of [408(d) of the N H A ] as 
to transactions with such parent insured 
institution or affiliate insured 
institutions (and their subsidiaries)
* * In addition, new subsection (t) 
prohibits an insured institution (or its 
subsidiaries) from purchasing a low  
quality asset (as defined in section 23A 
of the FRA) from another insured 
institution (or its subsidiaries) in any 
transaction exempted by the subsection. 
Transactions exempted by 408ft) must 
be on terms and conditions that are 
consistent with safe and sound financial 
practices.

Transactions not subject to either 
408(p) or 408(t) remain subject to 408(d) 
of the N H A  and regulations adopted 
thereunder.3 Section 408(d) contains a 
list of transactions with affiliates that 
are strictly prohibited and a list of 
transactions with affiliates that are 
permitted with prior written approval of 
the Corporation. In addition, it has been 
the longstanding position of the Board’s 
Office of General Counsel that the 
limitations and prohibitions contained in 
12 CFR  563.41 and 563.43 (the "Conflicts 
Rules” ) governing transactions between 
or involving an insured institution and 
its affiliated persons are applicable to 
all insured institutions, including an 
insured institution that is a subsidiary of 
a savings and loan holding company.4

* Conference Committee Report, H.R. 27, 
Competitive Equality Banking Act of 1987, H.R. 
Conf. Rep. No. 261,100th Cong., 1st Sess., 138.

3 12 CFR 584.3.
4 See, e.g. Letter from Rosemary Stewart, Associate General Counsel to W. Michael Herrick, Esq. (June 23,1982); Letter from Thomas Vartanian, General Counsel to Richard J. Perry, Jr., Esq. (April 

20,1983); and Letter from Harry Quillian, Acting General Counsel to William B. O'Connell (June 2, 
1986).


