
ral_Register_/_VoL 53, No. 140 / Thursday, July 21, 1988 / Sunshine A c t Meetings27594e m iConference on Families for Persons with Disabilities800 Information and Referral Number Forum on Living Arrangements for Severely Disabled Children and Youth Commission on Special Education Presentation on Integrated Employment Discussion of Unfinished and New BusinessRecords shall be kept of all Council proceedings and shall be available after the meeting for public inspection at the National Council on the Handicapped.Signed at Washington, DC, on July 15,1988. Ethel D. Briggs,
Acting Executive Director.[FR Doc. 88-16541 Filed 7-19-88; 2:02 pm] 
BILLING CODE 6820-BS-M

NATIONAL MEDIATION BOARD
t im e  a n d  d a t e : 2:00 p.m., Wednesday, August 3,1988.
p l a c e : Board Hearing Room 8th Floor, 1425 K Street, NW., Washington, DC. 
s t a t u s : Open.
MATTERS TO BE CONSIDERED:1. Ratification of the Board actions taken by notation voting during the month of July, 1988.2. Other priority matters which may come before the Board for which notice will be given at the earliest practicable time.
SUPPLEMENTARY INFORMATION: Copies of the monthly report of the Board’s notation voting actions will be available from the Executive Director’s office following the meeting.
CONTACT PERSON FOR MORE
in f o r m a tio n : Mr. Charles R. Barnes, Executive Director, Tel: (202) 523-5920. 
DATE OF NOTICE: July 18, 1988.Charles R. Barnes,
Executive Director, National Mediation 
Board.[FR Doc. 88-16550 Filed 7-19-88; 2:03 pm] 
BILLING CODE 7S50-01-M

SECURITIES AND EXCHANGE COMMISSION Agency MeetingsNotice is hereby given, pursuant to the provisions of the Government in the Sunshine Act, Pub. L. 94-409, that the Securities and Exchange Commission will hold the following meetings during the week of July 25,1988.A  closed meeting will be held on Tuesday, July 26,1988, at 2:30 p.m. An open meeting will be held on Thursday, July 28,1988, at 9:30 a.m., in Room 1C30.The Commissioners, Counsel to the Commissioners, the Secretary of the Commission, and recording secretaries

will attend the closed meeting. Certain staff members who are responsible for the calendared matters may also be present.The General Counsel of the Commission, or his designee, has certified that, in his opinion, one or more of the exemptions set forth in 5 U.S.C. 552b(c) (4), (8), (9)(A) and (10) and 17 CFR 200.402(a) (4), (8), (9)(i) and (10), permit consideration of the scheduled matters at a closed meeting.Commissioner Fleischman, as duty officer, voted to consider the items listed for the closed meeting in closed session.The subject matter of the closed meeting scheduled for Tuesday, July 26, 1988, at 2:30 p.m., will be:Formal order of investigation.Settlement of administrative proceeding of an enforcement nature.Institution of administrative proceeding of an enforcement nature.The subject matter of the open meeting scheduled for Thursday, July 28, 1988, at 9:30 a.m., will be:1. Consideration of whether to adopt amendments to Rule 204-2, the recordkeeping rule under the Investment Advisers Act of 1940. The amendments would require advisers to retain, for Commission inspection, all advertisements and supporting records for performance information in advertisements. Advertisements and supporting records would be required to be kept for five years from the end of the fiscal year in which the advertisement was last published. For further information, please contact Dorothy M. Donohue at (202) 272-2107.2. Consideration of whether to propose for public comment forms N-17f-l and N-17f-2 under the Investment Company Act of 1940 and form ADV-E under the Investment Advisers Act of 1940. The forms would serve as cover sheets for accountant examination certificates which are currently required to be filed with the Commission. The forms are designed to facilitate the proper filing of examination certificates and, thus, increase the accessibility of such information to both investors and the Commission’s staff. For further information, please contact John McGuire at (202) 272-2107.3. Consideration of whether to propose for public comment Rule 17 and amendments to Rule 2 and Form U-3A-2 under the Public Utility Holding Company Act of 1935. Rule 17 would specify the circumstances in which nonutility diversification by an intrastate public-utility holding company would not be deemed detrimental to the public interest or the interest of investors or consumers. Amended Rule 2 would provide that a claim of exemption under Rule 2 by an intrastate public-utility holding company, in order to be effective, would require the holding company to meet one of the safe harbor provisions of Rule 17, and amended Form U-3A-2 would require the company to furnish information

supporting its ability to rely on one of the safe harbor provisions of Rule 17. For more information, please contact Sidney L. Cimmet at (202) 272-7340.4. Consideration of an application filed by Merrill Lynch California Municipal Series Trust et al. and all similar investment companies to be established, advised, or managed by Merrill Lynch Asset Management, Inc. (“MLAM”) or Fund Asset Management, Inc. ("FAMI”), or distributed by Merrill Lynch Funds Distributor, Inc. ("MLFD”) (“Funds”); MLAM; FAMI; and MLFD (collectively, “Applicants”) for an order of the Commission under Section 6(c) of the Investment Company Act of 1940 (“Act”) exempting the Applicants from Sections 18(f), 18(g), and 18(i) of the Act to the extent necessary to permit the Funds to sell separate classes of securities for the purpose of establishing a dual distribution system, and from the provisions of Sections 2(a)(32), 2(a)(35), 22(c) and 22(d) of the Act and Rule 22c-l thereunder to the extent necessary to permit assessment of a contingent deferred sales charge on certain redemptions of a class of their securities, and waiver of the contingent deferred sales charge in certain redemptions; and for an order under Section 11(a) approving certain offers of exchange for shareholders of the Funds. For further information, please contact Fran Pollack- Matz at (202) 272-3024.5. Consideration of whether to repropose for public comment Rule lla-3 and to seek additional public comment on proposed Rule 11c—1, both under the Investment Company Act of 1940. Revised proposed Rule lla-3 would allow certain open-end investment companies and their principal underwriters to make certain exchange offers to their own shareholders or to shareholders of another fund in the same group of funds. Proposed Rule 11c—1 would allow unit investment trusts and their sponsors to make certain exchange offers to unitholders of the same trust or to unitholders of another trust having the same sponsor. Consideration will also be given to whether to seek comment on insurance considerations relevant to the question of whether the Commission should propose to amend Rule lla-2, which permits certain insurance company separate accounts to make offers of exchange. For further information, contact Brian Kindelan at (202) 272-2048.At times changes in Commission priorities require alterations in the scheduling of meeting items. For further information and to ascertain what, if any, matters have been added, deleted or postponed, please contact: Martha Peterson at (202) 272-7502.Jonathan G. Katz,
Secretary.July 18,1988.[FR Doc. 88-16599 Filed 7-19-88; 4:03 pm] 
BILLING CODE 8010-01-M
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Corrections

This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents and volumes 
of the Code of Federal Regulations.
These corrections are prepared by the 
Office of the Federal Register. Agency 
prepared corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 80P-0157 et al.]

Approved Variances for Laser Light 
Shows; Availability

CorrectionIn notice document 88-15191 beginning on page 25547 in the issue of Thursday, July 7,1988, make the following correction:On page 25547, in the table, under “Demonstration laser product” , in the fourth line, “krypton” was misspelled.
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 88N-0250]

Drug Export; Ornade-A.F.® Spansule* 
Capsules

CorrectionIn notice document 88-15334 appearing on page 25691 in the issue of Friday, July 8,1988, make the following corrections:

1. In the First column, under SUMMARY, in the sixth line, “Ornade” and “Spansule” were misspelled.2. In the second column, in the second complete paragraph, in the third line, “July 8” should read “July 18” .3. In the same column, in the last paragraph, in the next to last line, between “ for” and “Evaluation” insert “Drug” .
BILUNG CODE 1505-01-D

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Parts 1 and 602 

[T.D. 82111

Income Taxes; Income of Foreign 
Governments and International 
Organizations

CorrectionIn rule document 88-14429 beginning on page 24060 in the issue of Monday, June 27,1988, make the following corrections:1. On page 24061, in the first column, in the fifth paragraph, the first line should read “Paragraph (a) of § 1.1441- 8T sets forth the ” . Also, in the third line, “ § 1.144-1” should read “ § 1.1441-1” .
§ 1.892-1T [Corrected]2. On page 24061, in the third column, in § 1.892-lT(a), in the ninth line, “1.982- 3T” should read “1.692-3T” .
§ 1,892-21 [Corrected]3. On page 24061, in the third column, in § 1.892-2T(a)(3), in the third line, “separated” should read “separate” .

Federal Register Vol. 53, No. 140 Thursday, July 21, 1988
§ 1.1441-8T [Corrected]4. On page 24066, in the second column, in § 1.1441-8T(a), in the 10th line, “ § 1441.1” should read “ § 1.1441-1” . Also, in § 1.1441-8T(b), in the fourth line from the bottom, “ § 1441-1" should read “ § 1.1441-1” .
BILLING CODE 1505-01-D

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Parts 1 and 602 

[INTL-285-88]

Income Taxes; Income of Foreign 
Governments and International 
Organizations

CorrectionIn proposed rule document 88-14428 beginning on page 24100 in the issue of Monday, June 27,1988, make the following correction:On page 24101, under FOR FURTHER 
INFORMATION CONTACT, in the seventh line, the telephone number should read “202-566-6384” .
BILLING CODE 1505-01-D
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DEPARTMENT OF TRANSPORTATION

Office of the Secretary

49 CFR Part 24

[FHWA Docket No. 87-22]
RIN 2125-AB 85

Uniform Relocation Assistance and 
Real Property Acquisition Regulation 
for Federal and Federally Assisted 
Programs

a g e n c y : Federal Highway Administration (FHWA), DOT. 
a c t io n : Notice of proposed rulemaking.
s u m m a r y : This proposed regulation implements statutory amendments to the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (the Uniform Act) made by the Uniform Relocation Act Amendments of 1987, Title IV of the Surface Transportation and Uniform Relocation Assistance Act of 1987, (1987 Amendments) Pub. L. 100- 17,101 Stat. 246-256. The Uniform Act applies to all Federal or federally assisted activities that involve the acquisition of real property or the displacement of persons, including displacements caused by rehabilitation and demolition activities. Consequently, it affects a wide variety of Federal and federally funded programs and projects. This NPRM is the latest in a series of actions that have been taken to ensure that the implementation of the Uniform Act by Federal agencies is, in fact, as uniform and consistent as possible.While encouraging State and local discretion in implementing the Uniform Act’s provisions.

d a t e s : Comments must be received on or before September 19,1988. Public meetings will be held on August 17, 22, and 24; see Supplementary Information for further details.
ADDRESS: Submit signed, written comments to FHW A Docket No. 87-22, Federal Highway Administration, Room 4232, HCC-10, 400 Seventh Street, SW ., Washington, DC 20590. All comments received will be available for examination at the above address between 8:30 a.m. and 3:30 p.m., e.t., Monday through Friday except legal holidays. Those desiring notification of receipt of comments must include a self- addressed, stamped postcard. Public meetings will be held in Philadelphia, Pennsylvania; Chicago, Illinois; and Portland, Oregon; see Supplementary Information for further details.
FOR FURTHER INFORMATION CONTACT: Robert J. Moore, Chief, Policy Development, Office of Right-of-Way, HRW-11, (202) 366-0116; or Reid Alsop,

Office of the Chief Counsel, HCC-40, (202) 366-1371. The address is Federal Highway Administration, 400 Seventh Street, SW., Washington, DC 20590. 
SUPPLEMENTARY INFORMATION:BackgroundA  few provisions of the 1987 Amendments upon which the law is explicit and allows for little, if any, administrative discretion or interpretation, and for which a period of public notice and comment would have been impractical, were implemented in an interim final rule in Part 24 issued by FHW A (52 FR 47994) and referenced by all but one of the affected Federal agencies (52 FR 48015) on December 17, 1987. That one agency subsequently referenced Part 24 (53 FR 4964) on February 19,1988. These agencies are as follows:Department of Agriculture Department of Commerce Department of Defense Department of Education Department of Energy Environmental Protection Agency Federal Emergency ManagementAgencyGeneral Services Administration Department of Health and HumanServicesDepartment of Housing and UrbanDevelopment Department of the Interior Department of Justice Department of Labor National Aeronautics and SpaceAdministrationPennsylvania Avenue DevelopmentCorporationTennessee Valley Authority Department of Transportation Veterans Administration In addition, the United States Postal Service issued a Final Rule in 39 CFR Part 777 on December 17,1987 (52 FR 48029) to amend the Postal Service’s regulations to make them consistent with the 1987 Amendments.This proposed rule, if promulgated, would implement all of the remaining provisions of the 1987 Amendments by amending the existing interim final rule. Following consideration of comments received in response to this notice of proposed rulemaking (NPRM), as well as in response to the interim final rule, we anticipate promulgating a final rule in Part 24 that would replace the interim final rule. For the easy reference of the reader, Part 24 as proposed to be revised herein is printed in its entirety in order to present a complete full text regulation.As originally enacted, the Uniform Act authorized “the head of each

Federal agency” to establish regulations and procedures for implementing the Uniform Act. Inevitably, this led to significant differences in agency implementing regulations. In a March 8, 1978, Report to Congress (GAO Report No. GGD-78-6, “Changes Needed in the Relocation Act to Achieve More Uniform Treatment of Persons Displaced by Federal Programs”, B-148044 (1978)), the Comptroller General found that as a result of these differences the Federal government was not providing uniform treatment to people displaced from their homes and businesses by Federal or federally assisted programs. Those differences among Federal implementing regulations also imposed significant administrative burdens on State and local governments.In 1981, for the Vice President’s Presidential Task Force on Regulatory Relief, State and local governments identified the Uniform Act as a good candidate for State and local regulatory relief. Therefore, in May 1982, the Office of Management and Budget (OMB) formed a Uniform Act Interagency Regulatory Review Working Group to develop uniform regulations to be implemented by each agency covered by the Uniform Act. On February 27,1985, a Presidential Memorandum was signed and published in the Federal Register on March 5,1985 (50 FR 8953), naming the Department of Transportation (DOT) as the agency with lead responsibility for the Uniform Act. The Secretary of the Department of Transportation delegated this responsibility to the Federal Highway Administration. On March 5, 1985 (50 FR 8953), DOT published in the Federal Register a model Uniform Act rule, which, in accordance with the President’s February 27,1985 memorandum, served as the basis for a proposed common Uniform Act rule for the 16 other affected agencies (50 FR 8955). The proposed common rule was issued for comment by those 16 agencies on May 28,1985 (50 FR 21712). After consideration of comments, the disparate regulations of all affected agencies were superseded by the common rule which was published as a final rule on February 27,1986 (51 FR 7000). This common rulemaking effort, applicable to both direct Federal programs and projects and federally- assisted programs and projects undertaken by State or local agencies, achieved consistency in regulations among the separate Federal agencies.To a significant extent, this common rulemaking effort presaged many of the statutory changes to the Uniform Act made by the 1987 Amendments. In the administrative area, for example, the
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Amendments specifically designate the DOT as lead agency and require it, in coordination with other Federal agencies, to issue rules, establish procedures and make interpretations to implement provisions of the Uniform Act. In the substantive area, with the major exception of payment levels or criteria that were set by statute, the common rulemaking effort granted greater flexibility and discretion to State and local agencies, a theme reiterated in the 1987 Amendments.Implementation of the 1987 AmendmentsOn Tuesday, May 19,1987 (52 FR 18768) the FHW A issued a Notice describing significant changes in the law and general plans to implement those changes. On Tuesday, December 1,1987 (52 FR 45667) the FHW A issued a Notice of Regulatory Intent giving further notice of the specific regulatory actions that it and the other affected Federal agencies would take to implement the 1987 Amendments.On December 17,1987 (52 FR 47994) the FHW A issued an interim final rule in Part 24 that revised the common rule to include those provisions of the 1987 Amendments (primarily increases in the dollar amounts of specific relocation benefits) that did not allow for discretion in their implementation. This was done to allow those Federal, State and local agencies that were willing and able to implement those provisions to do so expeditiously. On the same day (52 FR 48015) 17 Federal Departments and agencies that administer the Uniform Act published interim final rules rescinding the common rule from each of their regulations and adopting in its place a cross-reference to the single governmentwide regulation published by FHWA at 49 CFR Part 24. The effective date for these agency rescissions and cross references varied, however all such actions will take effect on or before April 2,1989, the date the 1987 Amendments become mandatory.An eighteenth Federal Department, the Department of Housing and Urban Development (HUD), was unable to join the other Federal agencies in publishing an interim final rescission and cross referencing action on December 17,1987, because of its need to first satisfy certain Congressional review obligations. HUD subsequently published such an interim rule on February 19,1988 (53 FR 4964).While comments were sought on these interim rules, only eight comments were received, seven by FHW A and one by the Department of Housing and Urban Development (HUD). The seven comments received by FHW A did not

address either the establishment of a single governmentwide regulation at 49 CFR Part 24, the agency rescission and cross-referencing actions, or the changes made in the interim rule. Rather, they concerned matters that are addressed in this NPRM, and they will therefore be considered, along with the comments received in response to this NPRM, in the development of a final rule. The one comment received by HUD objected to any delay in the effective date of the rescission and cross-referencing action contained in HUD’s interim rule. However, the comment did not otherwise object to the rescission and cross-referencing action itself.Since no comments were received concerning the use of rescission and cross-referencing actions by the various agencies to establish a single governmentwide regulation, the individual agencies will finalize their interim final actions. HUD will consider the comment concerning its interim rule’s effective date before its interim rule is finalized.Accordingly, the changes proposed in this NPRM, if adopted, will govern the relocation and land acquisition programs of all those 18 Federal departments and agencies, as well as the United States Postal Service. Those departments and agencies, and the parts of the Code of Federal Regulations which will contain a cross reference to this part, are listed below:Department of Agriculture 7 CFR Part 21 Department of Commerce 15 CFR Part 11 Department of Defense 32 CFR Part 259 Department of Education 34 CFR Part 15 Department of Energy 10 CFR Part 1039Environmental Protection Agency40 CFR Part 4Federal Emergency Management Agency44 CFR Part 25General Services Administration41 CFR Part 105-51 Department of Health and HumanServices45 CFR Part 15Department of Housing and Urban Development 24 CFR Part 42 Department of the Interior 41 CFR Part 114-50 Department of Justice 41 CFR Part 128-18 Department of Labor 29 CFR Part 12National Aeronautics and Space Administration

14 CFR Part 1208Pennsylvania Avenue Development Corporation36 CFR Part 904 Tennessee Valley Authority18 CFR Part 1306 Veterans Administration38 CFR Part 25The United States Postal Service will incorporate changes in its full-text regulation at 39 CFR Part 777 and intends to publish its final rule simultaneously with the publication of the final governmentwide rule at 49 CFR Part 24.All members of the public who are affected by relocation or land acquisition activities undertaken or funded by those departments and agencies are encouraged to comment on this NPRM. Comments from interested State and local governments are particularly requested.A  description of the regulatory changes proposed in this part are set forth below. The only major changes proposed are those required by enactment of the 1987 Amendments. Where no such changes are required, the provisions of the govermnentwide rule are generally repeated in this proposed rule. That is, the proposed rule is basically the same as the governmentwide rule with the exception of those changes that are necessary to fully implement the 1987 Amendments. Comments are invited on both those non-discretionary changes that were adopted in the December 17,1987, interim final rule and the remaining changes proposed in this NPRM.Public MeetingsIn furtherance of the statutory objective of securing the views of State and local governments and the public in the promulgation of these regulations, the Federal Highway Administration proposes to conduct three public meetings during the comment period following publication of this proposed rule. Hie purpose of these meetings will be to receive comments on the proposed rule from interested parties. These comments will be entered in FHW A Docket No. 87-22 and will be given full consideration prior to issuance of the final rule.The meetings will be held during the comment period. Dates for the meetings are August 17,1988 in Philadelphia, Pennsylvania, August 22 in Portland, Oregon and August 24 in Chicago, Illinois. Specific information relative to these meetings will be detailed in a notice soon to be published in the Federal Register.



27600 Federal Register / V ol. 53, No. 140 / Thursday, July 21, 1988 / Proposed RulesSpeakers are invited to make brief presentations of no more than 10 minutes and will be scheduled based on the order of pre-registration and registration at the door. Written comments may also be submitted. Persons wishing to reserve presentation time or seating should contact Ms. Barbara J. Satorius, Realty Specialist, Policy Development Branch, HRW-11, (202) 366-0116, Federal Highway Administration, Washington, DC at least 10 days in advance of the meeting they wish to attend.The major changes made by the 1987 amendments include:
— E x p a n s io n  o f  the U n iform  A c t  

co v e ra ge  to in clu d e  virtu a lly  all 
a ctiv itie s that re ce iv e  F e d e ra l fu n d s, 
in clu d in g tho se undrtaken b y  p rivate  
entities.—A  moderate increase in benefit levels.—The establishment of a lead agency to issue a single governmentwide implementing regulation.—Providing that the computation of certain relocation benefits be done in accordance with the lead agency regulations, rather than prescribing the computation method in the statute.

— G r a n tin g  S ta te  greater fle x ib ility  
an d  d iscretion  in  im plem enting the  
p rov ision s o f  the U n iform  A c t .Explanation of the Changes in This NPRMThe changes proposed in this NPRM are described in detail below. (For a description of the nondiscretionary provisions of the 1987 Amendments adopted in the interim final rule the reader is directed to the preamble to that rule at 52 FR 47994, December 17, 1987).Subpart A —General
Section 24.1 Purpose.A  new paragraph (c) is proposed to replace the current paragraph which refers to changes made by the interim rule. The new paragraph would establish efficient and cost effective implementation as one of the primary purposes of this part. We are particularly concerned that State and local implementing agencies not be burdened with unnecessary regulatory requirements. In this regard such agencies should be fully aware of the waiver provision in § 24.7 and should utilize it when its use could avoid unnecessary delay or administrative burdens.

Section 24.2 Definitions.Section 24.2(a) contains proposed definitions based on the generic term

"a g e n c y ”  w h ic h  are fo u n d  in the  
am en d ed  U n iform  A c t . T h e se  p roposed  
d efin ition s relate to p articu lar fu n ctio n s  
a g e n cie s m a y  be perform ing at a giv e n  
tim e in program  or p roject d evelop m ent. 
T h e se  d efin ition s are not m u tually  
e x c lu siv e  an d  a  sin gle “ a g e n c y ”  m a y  be  
an  acqu irin g a g e n c y , a d isp la cin g  
a g e n c y  an d /o r a S ta te  a g e n cy , or all 
three, at v ario u s tim es during the 
perfo rm ance o f  its U n ifo rm  A c t  
a ctiv itie s.Most significant is the fact that the 1987 Amendments broadened Uniform Act coverage to provide that a “person” who receives Federal financial assistance is now considered to be included within the definitions of acquiring agency, displacing agency, State agency or agency, depending upon the circumstances. It should be noted that, as a result of the 1987 Amendments, the relocation provisions in Title II of the Uniform Act now apply to all “displacing agencies” . That term, as it is defined in the 1987 Amendments, includes all private entities that carry out projects with Federal financial assistance that cause people to be displaced whether or not such entities have the power of eminent domain. The real property acquisition policies and procedures in Title III of the Uniform Act, however, now apply to Federal agencies and to “acquiring agencies” that receive Federal financial assistance. Acquiring agencies are all State and private entities that have the power of eminent domain and such State or private entities without the power of eminent domain, to the extent provided in the lead agency regulations. While the term “Agency” is generally used throughout this proposed part, the proposed part reflects these changes in Uniform Act coverage.In § 24.2(b) the definition of the term “appraisal” would be shifted from Subpart B to this subpart, without change.Section 24.2(d) contains a new definition of a “comparable replacement dwelling” . The proposed definition is based on the new statutory definition of a comparable replacement dwelling and proposes additional information on the meaning of the terms “functionally equivalent” and "financial means” as used in the definition. m Section 24.2(d)(8)(ii) defines the term “financial means” for a person renting a replacement dwelling. (See Subpart E of this preamble).Section 24.2(d)(8)(iii) proposes financial means criteria for displaced persons not eligible for payments under § § 24.401 or 24.402 of Subpart E of this part. It is proposed that such persons, because of their short tenure at the

displacement dwelling, be required to contribute, to the extent they are able, to any increased costs for affordable comparable replacement housing.Proposed § 24.2(g) expands and modifies the definition of “displaced person” eligible for the benefits of the Uniform Act. The most significant additions to the definition, which derive from the 1987 amendments, bring persons displaced as a direct result of the rehabilitation or demolition of their dwellings within the coverage of the law.Section 24.2(g)(2)(iv) would apply primarily to certain residential tenants affected by rehabilitation activities undertaken with financial assistance provided by the Department of Housing and Urban Development (HUD). This section indicates that residential tenants who are not required to move permanently from the building or from a nearby building on the real property as a result of such activities are not to be considered displaced persons within the meaning of the Uniform Act if they are provided with specific protections.These include an offer of a lease for a suitable, decent, safe and sanitary dwelling in the same building (or in a nearby building on the real property) under reasonable terms and conditions of continued occupancy, and reimbursement for out-of-pocket costs associated with any temporary relocation (including moving expenses incurred, and any increased rental and/ or utility charges which a tenant is required to pay during the period of the temporary relocation to a decent, safe and sanitary dwelling).This proposed regulation does not directly address an important issue relating to rehabilitation activities. The expanded definition of “displaced person” added by the 1987 Amendments includes residential tenants displaced as a direct result of assisted rehabilitation activities. Considerable controversy has arisen over the question of whether this definition covers a tenant who need not relocate permanently as a result of the physical alteration of his dwelling or a change in its legal ownership, but whose rent is increased significantly following the completion of rehabilitation activities, resulting in the tenant moving elsewhere.Relocation assistance is now offered such tenants in some programs administered by HUD, but this is done on the basis of administrative requirements not emanating from the Uniform Act. HUD takes the position that a rental increase which prompts relocation is not a direct result of rehabilitation, as is required for
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coverage of the Uniform Act, but is an indirect or secondary result of the assisted rehabilitation. While HUD generally agrees that its program regulations should provide for assistance to tenants moving as a result of these rental increases, HUD does not believe that such tenants are covered by the 1987 Amendments. Proposed § 24.2(g)(2)(iv) would not include such tenants within the definition of “displaced person” so long as the other conditions set forth in the section were satisfied.From 1971 to 1975 HUD regulations implementing the Uniform Act, appearing at 24 CFR Part 42, did contain a provision permitting relocation assistance for those whose rent increased ten percent or more following activities designated “voluntary rehabilitation” under the urban renewal and model cities programs. Such activities under these specified programs were deemed “acquisition” for purposes of establishing eligibility for benefits under the Uniform Act by section 217 of the legislation, which has now been repealed. Nothing in section 217 or elsewhere in the statute addressed this question of rental increases, however. The regulatory provision was included to preserve a policy of the urban renewal program which had been followed since 1965.HUD did not believe that this policy had any basis in the law, and therefore eliminated it from its revised Uniform Act regulations which were published in February, 1975. HUD points out that this policy was not challenged by Congress or in the courts and has remained operative for the last thirteen years.HUD generally supports program regulations which provide relocation assistance to residential tenants that move because of substantial rent increases following rehabilitation, but believes that these regulations must be tailored to each such HUD program, and are not based upon the provisions of the Uniform Act. One effect of this approach would be to limit the uniformity among Federal and federally assisted programs that provide relocation assistance. Such uniformity is a primary goal of the Uniform Relocation Act.To summarize, the 1987 Amendments alter section 101(6) of the Uniform Act to include as eligible for benefits residential tenants who move as a direct result of rehabilitation. HUD takes the position that Congress did not intend the 1987 Amendments to cover displacement resulting from rent increases that follow rehabilitation since they are the secondary consequence of assisted activities, and

that Congress fully understood and recognized the distinction between the “direct” and the “indirect” results of assisted rehabilitation.A  contrary opinion holds that these rental increases are such an integral and foreseeable consequence of assisted rehabilitation activities that displacement resulting from such increases must be considered to be a direct result of rehabilitation.It also has been suggested that a further condition be added to proposed § 24.2(g)(2)(iv) to provide that so long as the tenant is offered an opportunity to rent an adequate decent, safe, and sanitary dwelling at a rent that is the same as that paid by the tenant before the project, or 30% of the household’s gross income, whichever is greater, such tenant would not be considered a displaced person. If the rent for the dwelling offered to the tenant exceeded the greater of those figures, the tenant would then be considered a displaced person.We invite public comment on this extremely important issue. Also, comment is solicited on any other federally funded activity which may cause a person to be displaced.Section 24.2(j) proposes to except any interest reduction payment to an individual for the purchase and occupancy of a residence from the definition of Federal financial assistance. This exception is contained in the 1987 Amendments.Section 24.2(k)(2) proposes to define the action which is the “initiation of negotiations” for displacements caused by rehabilitation, demolition or certain privately undertaken acquisitions, where there is no related acquisition by a Federal or State agency.Section 24.2(1) is a proposed addition to this section which simply adopts the statutory definition of the term “mortgage” .Section 24.2(m) proposes a definition of the term "nonprofit organization” that would make it clear that this term refers to those organizations that are exempt from income taxes under section 501 of the Internal Revenue Code (26 U.S.C. 501).Section 24.2(n) proposes to revise the definition of “owner of a replacement dwelling" to include the owner of any dwelling.Section 24.2(p) includes a new definition of the term “project” . The effect of this proposed definition would be to exclude from coverage under this part those actions or activities that result from Federal or federally assisted payments that are made to individuals or families and which are intended

primarily to assist or benefit such individual or family.Section 24.2(r) contains a proposed definition of the term “small business” .It is a simple definition chosen for easy application to the eligibility requirements for the business reestablishment payment which was added by the 1987 Amendments. The proposed use of the number of employees (500) at the affected site as the sole criterion for defining a small business precludes an agency from having to delve into the financial affairs of a displaced business in order to qualify it for payments. This definition includes a business which may be considered a chain operation under the fixed payment criteria of § 24.304(a)(3), regardless of the total number of persons employed throughout the entire business enterprise, provided no more than 500 persons are employed at the affected site. Specific comment on the 500 employee threshold for the definition of a “small business” is solicited.Section 24.2(u) defines the term “uneconomic remnant” and is shifted unchanged from Subpart B to this subpart.Section 24.2(v) contains a proposed definition of the term “unlawful occupancy” . The proposed definition evisions considerable Agenqy discretion in determining a person’s lawful or unlawful occupancy. It discourages the use of trivial technical violations of codes or leases to deny eligibility for Uniform Act benefits due to unlawful occupancy.Section 24.2(x) is a proposed definition of “utility costs” as they pertain to residential or commercial consumers.Section 24.2(y) and (z) are proposed definitions of “utility facility” and “utility relocation" for use in the implementation of § 24.307, Subpart D of this part.
Section 24.4 Assurances, monitoring 
and corrective action.Section 24.4(a)(2) is a proposed alternative to the retirement that all agencies seeking Federal financial assistance must submit assurances to funding Federal agencies that they will comply with the Uniform Act and this part. The details of the alternative procedure are found at Subpart G  of this part.
Section 24.6 Adm inistration o f jointly- 
funded projects.This section proposes to implement the new statutory mandate requiring the lead agency to designate one Federal
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a g e n c y  a s the co gn iza n t a g e n c y  w h e n  
tw o or m ore F ed era l a g e n cie s  fund  
a ctiv itie s in ge o gra p h ic or fu nction  ally 
re lated  a re a s  a n d  w h e n  su ch  a ge n cie s  
ca n n o t agree u p o n  w h ic h  a g e n c y ’s 
p roced ures sho uld  be fo llo w e d  b y  the  
A g e n c y  or A g e n c ie s  ca rry in g  o u t su c h  
activ itie s .

Section 24.9 Recordkeeping and 
reports.Section 24.9(c): requires that real property acquisition and displacement activities be reported in the format contained in Appendix B of this part. Appendix B proposes the use of a revised report form which has been reformatted, but does not require additional statistical data except for one added entry concerning the new business reestablishment payment. Special consideration and comment on the format and timing of this report is requested.
Section 24.10 Appeals.Section 24.10(b) contains a proposed modification to accommodate the statutory expansion which allows any issue relating to an aggrieved person’s application to be appealed. Because the statute is silent as to what issues should be appealable, it is proposed that any issue affecting a person’s eligibility for, or the amount of a payment, including an Agency’s failure to grant appropriate waivers in hardship cases could be appealed. This could also include issues involving benefit levels which are subject to Agency discretion.
Su b p art B — R e a l P roperty A c q u isitio nSection 24.101(a)(1) would be clarified by including language addressing voluntary transactions. The current language would be removed from Appendix A  and changed to eliminate the provisions relating to the location of the property to be acquired; since the essence of a voluntary transaction concerns only the fact that an agency will not acquire the property if an amicable agreement is not reached.

T h e  1987 A m e n d m e n ts  b ro a d e n e d  the  
sco p e  o f  the re al property p ro v isio n s o f  
the U n ifo rm  A c t  im plem en ted  in this  
subpart to in clu d e  F e d e ra l a g e n cie s a n d  
acqu irin g a g e n cie s. “ A cq u irin g  a g e n c y ”  
is d efin ed  in  the 1987 A m e n d m e n ts  to  
in clu d e  b oth  S ta te  a g e n cie s  an d  p erso n s  
w ith  au thority to acq u ire  property b y  
em inent d om ain; an d  S ta te  a g e n cie s or 
p erso ns w itho ut su ch  authority, to the  
e xte n t p rov id ed  in the le a d  a g e n c y  
regulation s. (Se e  p ro p o se d  § 24.2(a)(4)). 
T h e se  regulation s p ropose, in  § 24.101(a)(3), to g e n e ra lly  e x clu d e  a 
S ta te  a g e n c y  or p erson  w itho ut the

power of eminent domain from the requirements of this subpart, but to require that such agency or person (1) clearly advise any property owner, prior to making an offer, that if is unable to acquire the property except through amicable negotiations, and (2) advise the owner of what it believes to be the fair market value of the property, based on an appraisal. Comments are specifically requested on this aspect of the proposed requirements pertaining to an "acquiring agency,” particularly with respect to whether these two conditions are adequate to protect persons whose property is purchased by such State agencies or persons acting without eminent domain authority.
A c c o r d in g ly , it  is p rop osed  th a t th is  

sub p art a p p ly  to  a ll program s or p rojects  
re ce iv in g  F e d e r a l fin a n c ia l a s s is ta n c e , 
e x c e p t w h ere (1) the acq u isitio n  c a n  be  
c la s sifie d  a s  a  v o lu n tary  tran sactio n , (2) 
th e  property to  b e acqu ired  is in  
govern m en t ow n ersh ip  a n d  ca n n o t be  
tak en  b y  em inent d o m ain, or (3) a n  
A g e n c y  or p erson  is acqu irin g real 
property w ith  F e d e ra l fin a n c ia l  
a s s is ta n ce , b ut w ith o u t the p o w e r o f  
em in en t d o m a in . H o w e v e r, su c h  a g e n c y  
or p erson  w o u ld  b e  required to  ensu re  
th a t a n  o w n e r is  a d v ise d  o f  the v a lu e  o f  
the property, e x c e p t a s  p ro v id e d  in  § 24.102(c)(2).Section 24.102(c) proposes to implement the 1987 Amendments which permits waiver of appraisals. An appraisal would not be required by this subpart where the owner is donating the property and releases the acquiring agency from the appraisal obligation. Also it is proposed to permit an acquiring agency to determine that an appraisal is not necessary because the valuation problem is uncomplicated and the estimated fair market value is $2,500 or less. Such determination could be made where the property is being donated or where the owner is to receive compensation. This proposal is not intended to preclude any acquiring agency from preparing an appraisal whenever it is deemed prudent to do so. The $2,500 amount is being proposed because it is consistent with § 24.103(e). Specific comment on the $2,500 amount is requested.Section 24.102(k) proposes to shift the definition of "uneconomic remnant** to § 24.2(u), Subpart A . The definition is proposed to be revised slightly to conform to the statutory definition, but no difference in meaning is intended.Section 24.103 proposes to shift the definition of “appraisal” to § 24.2(b), Subpart A , without change. In addition, the term “detailed* would be added before “appraisal” in § 24.103(a). This is

considered to be an editorial change only. These changes would also require some paragraph relettering in this section.Section 24.108 proposes revised language to conform to the new statutory language. This revision is considered to be editorial and no change in meaning is intended.
S u b p a rt C — G e n e ra l R e lo ca tio n  
R e q u irem en tsSection 24.204(c)(2) proposes to add payment of utility costs to increased rental costs incurred by persons required to temporarily relocate. This change is consistent with the overall revised policy regarding inclusion of utility costs as part of the monthy housing costs for displaced tenants.Section 24.205(a) proposes to implement the new statutory requirement for relocation planning in the early stages of program or project development. Included in this proposed section is a suggested outline of the information considered to be essentia) to meaningful relocation planning. The Congress views effective relocation planning as essential for successful completion of any program or project which displaces persons and this proposed section is designed to reflect that view. Most displacing agencies are well aware of the program or project benefits which can be derived through early and sound relocation planning and many agencies currently use comprehensive planning techniques in project development. We do not, however, view relocation planning as a complicated, time consuming activity. Relocation planning is seen as a process which provides meaningful information to program or project decision makers and it need not result in a detailed document which contains unnecessary data and needless problem solving. Instead, it should be a process which is scoped to the complexity and nature of anticipated program or project relocation activity and should not require a burdensome commitment of Agency resources.Proposed § 24.205(b) addresses the issue of loans for planning and preliminary expenses under section 215 of the Uniform Act. While the provision in section 215 for certain seed money loans remains a part of the Federal statute, it is not known to have ever been used, despite the existence of detailed implementing regulations in 24 CFR Part 43. Those regulations will be removed and rescinded on April 2 1989 (53 FR 4964). The reason for the non-use of section 215 is that it provides project
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fu nding for purposes for w h ic h  project  
fu nding is  a lre a d y  a v a ila b le  under other  
section s o f  the A c t . F o r this reason  it is 
not co n sid ered  appropriate to propose  
further regulation s to im plem ent this  
provision until such  tim e a s  there is a 
dem onstrated n ee d  to d o so.Section 24.205(c)(2)(vi) proposes to add to the list of persons eligible for advisory services those persons who occupy an acquired property on a short term rental basis by agreement with the Agency. This class of eligible persons was created by the 1987 Amendments.Section 24.208 proposes to implement the new statutory change which will enable an Agency to take relocation assistance payments into account when determining a low-income person’s eligibility for housing assistance.

For editorial p urp oses, sev e ral 
references in  this subpart to other  
sections in this part h a v e  b ee n  ch a n ge d  
and m inor lan gu age  clarifica tio n s h a v e  
been m ade.Subpart D—Payments for Moving and Related Expenses

S e ctio n  24.302 prop oses a  $50 
lim itation for fix e d  re sid e n tial m oving  
paym ents to persons w h o  are e ligib le  for  
paym ent under the m ov in g e x p e n se  an d  
dislocation a llo w a n ce  sch ed u le, b ut w h o  
w ould incur little or no e x p e n se  in  
m oving their p erso n al property. S p e c ia l  
consideration a n d  co m m en t on this  
lim itation is so licite d .

Sectio n s 24.304 (a), (c) a n d  (d) propose  
to add the b u sin e ss re estab lish m ent  
expense a s  a n  e xp e n se  item  w h ic h  a  
business m ust forego w h e n  it e lects a  
fixed p aym e n t in  lieu  o f  the p aym e n ts  
for m oving a n d  re lated  e x p e n se s. T h is  
paym ent, n ot to e x c e e d  $10,000, w a s  
added b y  the 1987 A m e n d m e n ts  an d  is  
further d escrib e d  in prop osed  § 24.306. 
The am en d ed  statute a lso  p rovid es that  
criteria for the fix e d  p a ym e n t be  
established in  this part.

Section s 24.304(a) (1), (3) an d  (4) 
contain n e w  p rop osed  criteria for  
eligibility for the n o nresid en tial fix e d  
paym ent. U n d e r these p rop osals a 
business m ust (1) o w n  or rent perso nal 
property w h ic h  m ust be m o v e d  an d  the  
business its e lf m ust v a c a te  the  
displacem ent site, (2) the b u sin ess  
cannot be part o f  a n  enterprise h a v in g  
more than three other entities n ot b ein g  
displaced. (T his is to correct inequities  
and hardship frequ ently  su ffe re d  b y  
small “ ch a in s”  w here the d isp la ce d  
entity m ay  be its o w n e r’s prim ary  
source o f incom e), an d  (3) the b u sin ess  
may not be op erated  so le ly  for the  
purpose o f renting a d w e llin g  to others. 
(This im plem ents the n e w  statutory  
exclusion o f  such  b u sin e ss from

eligibility for the fixed payment). Sections 24.304(a) (2) and (5) propose to retain two of the eligibility criteria previously contained in the Uniform Act relating to loss of patronage and material contribution to a person’s income.Section 24.304(d) proposes to establish a standard $2,500 fixed payment for eligible nonprofit organizations. This recognizes that, while a nonprofit organization may not have taxable income, it can suffer substantial reductions in revenue due to displacement. For this same reason it is proposed that the condition currently in § 24.304(a)(3) that the organization not be part of an enterprise having more than one establishment be eliminated.Section 24.306 contains the proposed . provisions for implementation of the new business reestablishment expenses benefit authorized by the 1987 Amendments. This is a payment intended to assist a small business, farm or nonprofit organization to continue its operation at a new location, under conditions not less favorable than those prevailing prior to displacement. This proposed section contains non-exclusive listings of eligible and ineligible expenses for which reestablishment payments may be made. Although the statute imposes a $10,000 maximum total amount for this payment, regulatory maximums are proposed for three eligible items. These are for (1) exterior signing to advertise the business, (2) advertisement of replacement location, and most importantly, (3) increased costs of operation at the replacement site. In order to minimize the effect of this payment on the replacement site selection process, particularly in influencing the selection of a far superior replacement site, the amount of the business reestablishment payment which may be applied to expenses for increased costs of operation is limited to $5,000 over a two year period. It is not considered appropriate that substantial up-grading of business locations or facilities be made solely because public funds may be available for such up­grading. Any enhancements must be reasonable and necessary. The alternative to a monetary cap on costs for up-grading would be to impose a requirement that displacing agencies use a formal comparability process to set limits on expenditures for obviously superior replacement sites. This would, in turn, create additional administrative responsibilities for the displacing agency. Section 24.306(a)(13) proposes that a waiver of the regulatory maximum for this eligible item may be permitted in cases where up-grading cannot be avoided.

Section 24.307 contains proposed implementation requirements for the discretionary reimbursement of expenses incurred by owners of utility facilities which are displaced from publicly owned property by federally funded programs or projects. The authority for such reimbursement is embodied in the 1987 Amendments. This proposed section defines and provides for payment of “extraordinary expenses” incurred by displaced utility facilities. It also proposes eligibility criteria and guidance, in Appendix A, as to how agreement may be reached between the Agency and the utility facility owner on such items as scope of work, betterments, manner of disbursement and amounts of payment.Subpart E—Replacement Housing Payments
Section 24A01 Replacem ent housing 
payment for 180-day homeowner- 
occupants.In |  24.401(a)(2) a new provision is proposed which would permit a displacing Agency to extend, for good cause, the one-year period during which a displaced homeowner occupant has to purchase and occupy a decent, safe, and sanitary dwelling. This authority is contained in the 1987 Amendments.In § 24.401(b)(2) a slight change in the wording is proposed to complement the major language changes that would be made in § 24.401(d).In § 24.401(d) the use of the "annuity” formula for determining the amount to be paid to a displaced homeowner- occupant for increased mortgage interest costs would be eliminated. This method, formerly required by statute, has been a source of numerous windfall and unwarranted payments during past periods of inflation and high mortgage interest rates. For this reason it is proposed that the “annuity” method no longer be used. Instead, a more reasonable and equitable “buydown” approach to payment computation for increased mortgage interest costs is proposed. This method, which previously could only be used for last resort housing cases, was offered as an optional procedure in the interim final rule published by DOT on December 17, 1987. We now propose making the exclusive use of this payment computation method mandatory.As a special note, the lead agency is giving serious consideration to an alternative approach to compensation for increased mortgage interest costs. This alternative would be a new simplified procedure for the computation and disbursal of this paymeiit. The



27604 Federal Register / V o l  53, N o . 140 / Thursday, July 21, 1988 / Proposed Rulessimplified procedure is based on a recognition that favorable financing is considered to be a valuable attribute, the loss of which should require a relocation payment to its owner. For this reason, it would be proposed that the displacing agency not impose restrictions upon the disposition of the proceeds that provide compensation for such loss. Therefore, the displacing agency would no longer be required to examine the financial arrangements which the displaced homeowner makes for the purchase of a replacement dwelling in order to determine the amount of the increased mortgage interest payment The payment determination would be made using a method designed to make it possible for the displaced homeowner to replicate the repayment terms of the existing mortgage(s) on the displacement dwelling, as to both the remaining term of the mortgage(s) and the amount of the monthly payments for principal and interest.Further, the simplified procedure would permit the payments to be made at a time in the relocation process when it could readily be applied to the downpayment on the replacement dwelling, thereby reducing the balance to be financed and lowering the required monthly payments for such financing. If the displaced homeowner wishes to buy his future mortgage down to an even lower amount with his own funds, even to zero, that is certainly the owner’s prerogative and the displacing agency need not follow up to ascertain the terms for the purchase of the replacement dwelling, except in those cases were incidental costs will be claimed by the displaced homeowner.It is believed that the simplified procedure would accomplish two desirable objectives. First, it would provide a payment to the displaced homeowner at a time when such payment could actually be used for its intended purpose, i.e., applied toward the purchase price of the replacement dwelling, thereby offsetting the impact of any higher new interest rate on the monthly mortgage payment Too often in the past, the mortgage interest differential payment was not computed until a replacement mortgage had been secured because the computation was based on the amount of the new mortgage. Therefore, when the payment was finally made to the displaced homeowner it was too late to apply the payment amount to the new mortgage in any way that would reduce the monthly mortgage payment amount. Secondly, the use of the simplified “buydown” procedure would significantly reduce

the displacing agency’s administrative burden of having to follow through and examine the financial term for every displaced homeowner’s replacement dwelling. It would also reduce paperwork burdens imposed on displaced homeowners. Careful consideration and comment on this possible alternative to the “buydown” procedure contained in § 24.401(d) of this subpart is requested.
Section 24.402 Replacem ent housing 
payment for 90-day occupants,It is proposed that § 24.402(b) be substantially revised to meet the new statutory requirement that a low income person’s income be taken into consideration when calculating rental assistance payments for comparable replacement housing. To reflect the requirement that income be taken into consideration in the fairest, yet simplest manner, it is proposed that this section depart entirely from the current “make- whole” approach for 90-day occupants and return to a former commonly used base monthly housing cost/monthly income formula for payment determination. It is proposed that an amount representing 30% of average monthly gross household income be used to compute a displaced person’s replacement housing payment if the 30% figure is less than the rent actually paid at the displacement dwelling. The 30% figure is proposed as a reasonable percentage of income to be applied to rental housing costs under current market and economic conditions, and is consistent with the percentage of income figures currently being used in other subsidized housing and related programs. Further, the 30% of income test would be applied equally to all 90- day occupants regardless of income.This would assure consideration of income for all low income persons; and, at the same time, eliminate inequities for tenants with marginal incomes which might barely exceed criteria established under other methods for defining low income persons. Finally, because utility expenses are considered to be an integral part of monthly housing costs, it is proposed that these expenses be included in the monthly base housing cost computation.It is proposed that § 24.402(c) be slightly revised to clarify the new statutory limitations on the amount of downpayment assistance a 90-day occupant may receive and the new agency discretion for modifying those amounts. Specific comment is requested on the issue of special criteria for use in the exercise of Agency discretion under this section, Suggestions are solicited for

methods of promoting uniformity and equity in this process.
Section 24.403 A  dditional rules 
governing replacement housing 
paym ents.Because it is proposed that Subpart G, Last Resort Housing, be reformatted and redesignated as § 24.404, § 24.403(b) has been deleted and the balance of 1 24.403 has been re-numbered accordingly.
Section 24.404. Replacem ent housing 
o f last resort.It is proposed that Subpart G, Last Resort Housing be reformatted and redesignated as § 24.404 in order to emphasize that housing of last resort is not an independent program, but is merely an extension of the replacement housing function. This simply means that, with few exceptions, the same basic eligibility criteria, payment computation methods, and displaced person protections apply equally to all persons eligible for replacement housing. Therefore, it was felt that the proposed melding of the two functions into one subpart might help dispel a common misconception that persons receiving payments under Section 206 of the Uniform Act are separate and distinct from those receiving payments under sections 203 and 204 of the Act, each having rights and entitlements that are different and exclusive.In addition to the proposed shift to the new subpart, the last resort housing procedures would be revised to reflect a change in section 206(a) of the Uniform Act, as required by the 1987 Amendments. As amended, section 206(a) now specifically authorizes payments in excess of the maximum amounts payable under sections 203 and 204, on a case-by-case basis for good cause. Sections 24.404(a)(1) of this subpart proposes the elements which must be considered in determining “case-by-case for good cause.”  These elements would all be subject to a fundamental analysis and correlation of the housing needs of persons to be displaced, with the availability of appropriate housing resources to meet those needs, both within the monetary limits for owners and tenants under this subpart and within acceptable time constraints as dictated by project or program need. Failure of any or all of these elements to properly correlate would constitute “case-by-case for good cause” justification for authorizing replacement housing payments in excess of the normal prescribed limits.Other minor revisions are proposed in the last resort housing section of this subpart. One deals with possible
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variations from precise comparability, under limited circumstances; another would permit consideration of financial means, in special cases; but most are technical or editorial language changes for purposes of clarification.Subpart F—Mobile HomesSection 24.502 is proposed to be modified and simplified to apply only to the moving of the mobile home dwelling itself. It is considered that other moving expenses incurred by the occupant of the mobile home are adequately covered by §24.501.This subpart also contains some minor editorial alterations.Subpart G—-CertificationThis subpart proposes implementation of the new process created by the 1987 Amendments whereby the head of a Federal agency may discharge his-her responsibilities under the Uniform Act by accepting a certification by a State agency that it shall accept such responsibility and that it shall conduct its Uniform Act activities in accordance with a State law and regulations which serves the same purpose and effect as the Uniform Act. The subpart proposes a multi-step procedure for the certification process. As part of that process, a major role would be played by the State governor or such person or agency as the governor designates. The certification process is proposed to proceed in the following manner:1. If a State agency determines that it desires to operate under certified State law and regulations, it may submit a request for certification approval to the governor or State contact designated by the governor.2. The designated contact shall review the request and determine the adequacy of the applicable State law and regulations and of the State agency’s staffing. If the designated State contact approves the request, it shah forward the request to the Federal funding agency.3. The Federal funding agency shall forward all complete requests to the Federal lead agency, along with its assessment of the State agency’s capabilities.4. The Federal lead agency shall review the material received, solicit comments from the public and local governments, and then make a determination concerning the State agency’s ability to satisfy Uniform Act responsibilities under the State law.Certification is a new concept for Uniform Act activities. For this reason, special attention and consideration of the proposed process is invited. We are

particularly interested in ideas and suggestions as to how this concept might best be implemented at the State and Federal levels, as well as alternative proposals for the sequencing of the certification process.
Appendix A —Additional InformationProposed modification of the appendix includes the shifting of several portions of the appendix to the subparts to which they pertain. Discussions relative to these changes are found in the preambles for the appropriate subparts.
Section 24.401 Replacem ent housing 
paym ent for 180-day homeowner- 
occupants.Explanatory information has been added to this section of the appendix relative to the adjustments required for the “buydown” increased mortgage interest cost payment when a person secures a mortgage on the replacement dwelling which is of a lesser amount than the remaining balance of the mortgages on the displacement dwelling.
Appendix B—Statistical Report FormThe instructions for completing the form propose to include a line item for reporting payments for the new statutory business reestablishment expense entitlement and the report form has been reformatted.
Regulatory ImpactThe FHW A has determined that this action does not constitute a major proposed rule under Executive Order 12291 or a significant proposal under the regulatory policies and procedures of the Department of Transportation. Executive Order 12291 requires that a regulatory impact analysis be prepared for “major” rules which are defined in the Order as any rule that has an annual effect on the national economy of $100 million or more, or has certain other specified effects.The economic impacts of this proposed rulemaking are primarily mandated by the provisions of the 1987 Amendments. Therefore, a full regulatory evaluation has not been prepared. However, since some of the statutory changes are administrative or procedural, savings to Federal, State, and local agencies should result in the administration of the Uniform Act.Other statutory changes, which alter benefit levels, and expand the Act’s application to include certain private persons who receive Federal financial assistance, and persons displaced by certain nonacquisition activitities, should result in a modest increase in amounts paid under the Uniform Act.

However, we do not believe that the 
proposed regulations will have an 
annual economic effect of $100 million 
or more, or the other effects listed in the 
Executive Order. For this reason, we 
have determined that these proposed 
regulations are not a major rule within 
the meaning of the Order.

Regulatory Flexibility ActThe Regulatory Flexibility Act (5 U .S.C. 605(b)) requires that for each rule with a "significant economic impact on a substantial number of small entities” an analysis be prepared describing the rules impact on small entities, and identifying any significant alternatives to the rule that would minimize the economic impacts on small entities.The provisions of the Uniform Act that are implemented in this proposed rule have not changed substantially. The primary impact of the 1987 Amendments is expected to be an increase in benefits provided to small businesses, the elimination of unnecessary administrative requirements imposed on State and local agencies, and the consequent reduction of burden on those affected entities, and the expansion of the A ct’s application to those private entities that seek and receive Federal financial assistance.Based on information available to FHW A at this time and under the criteria of the Regulatory Flexibility Act, the FHW A hereby certifies that this action will not have a significant economic impact on a substantial number of small entities.
Paperwork Reduction Act RequirementsToday’s proposed rule would make one change to the Uniform Act Report form, which is contained in Appendix B of Part 24. A  new item, 7 A , would be added to obtain information relating to the new business reestablishment payment added by the 1987 Amendments. Several minor editorial changes would also be made in this form. If these proposed changes are adopted, the revised form will be submitted to the Office of Management and Budget for review under 44 U.S.C. 3504(h), the Paperwork Reduction Act, Pub. L. 96-511.Federalism AssessmentAs discussed in the Supplementary Information sections of this preamble, this proposed rule builds upon the positive Federalism accomplishments achieved in the promulgation of the govemmentwide common rule on February 27,1986 (51 FR 7000) which significantly reduced administrative burdens on States and local recipients of



27606 Federal Register / V o l  53, No. 140 / Thursday, July 21, 1988 / Proposed RulesFederal financial assistance. The FHW A has determined that the Federalism accomplishments of the common rule are retained in today’s rule and any proposed changes are fully consistent with the principles and criteria contained in Executive Order 12612 and do not have sufficient further Federalism implications to warrant the preparation of a complete Federalism Assessment.This proposed rule implements a provision of the 1987 Amendments that gives substantial additional discretion to the States. This is the certification procedure which provides an alternative whereby State agencies, with adequate authority under State law, can comply with the Uniform Act with a minimum amount of Federal supervision or oversight. As proposed, this certification procedure would give maximum authority and control to the State governor, or his or her designee, in managing and coordinating the certification procedure in each State.List of Subjects in 49 CFR Part 24
R e a l property acq u isition , R e lo ca tio n  

a s sista n ce , R eportin g an d  recordkeeping  
requirem ents, T ran spo rtation .Issued on: July 15,1988.Robert E. Fanis,
Federal Highway Administrator.

It is p roposed to am en d  T itle  24 o f the 
C o d e  o f  F ed eral R e gu latio n s b y  revising  
Part 24 to read  a s fo llo w s:

PART 24— UNIFORM RELOCATION 
ASSISTANCE AND REAL PROPERTY 
ACQUISITION FOR FEDERAL AND 
FEDERALLY ASSISTED PROGRAMS

Subpart A— General
S e c .24.1 Purpose.24.2 Definitions.24.3 No duplication of payments.24.4 Assurances, monitoring and corrective action.24.5 Manner of notices.24.6 Administration of jointly-funded projects.24.7 Federal agency waiver of regulations.24.8 Compliance with other laws and regulations.24.9 Recordkeeping and reports.24.10 Appeals.
Subpart B— Real Property Acquisition24.101 Applicability of acquisition requirements.24.102 Basic acquisition policies.24.103 Criteria for appraisals.24.104 Review of appraisals.24.105 Acquisition of tenant-owned improvements.24.106 Expenses incidental to transfer of title to the Agency.24.107 Certain litigation expenses.24.108 Donations.

Subpart C—General Relocation 
Requirements24.201 Purpose.24.202 Applicability.24.203 Relocation notices.24.204 Availability of comparable replacement dwelling before displacement.24.205 Relocation planning, advisory services, and coordination.24.206 Eviction for cause.24.207 General requirements—claims for relocation payments.24.208 Relocation payments not considered as income.
Subpart D—Payments for Moving and 
Related Expenses24.301 Payment for actual reasonable moving and related expenses— residential moves.24.302 Fixed payment for moving expenses—residential moves.24.303 Payment for actual reasonable moving and related expenses— nonresidential moves.24.304 Fixed payment for moving expenses—nonresidential moves.24.305 Ineligible moving and related expenses.24.306 Reestablishment Expenses— nonresidential moves.24.307 Discretionary utility relocation payments.
Subpart E— Replacement Housing 
Payments24.401 Replacement housing payment for 180-day homeowner-occupants.24.402 Replacement housing payment for 90- day occupants.24.403 Additional rules governing replacement housing payments.24.404 Replacement housing of last resort.
Subpart F—Mobile Homes24.501 Applicability.24.502 Moving and related expenses— mobile homes.24.503 Replacement housing payment for 180-day mobile homeowner-occupants.24.504 Replacement housing payment for 90- day mobile home occupants.24.505 Additional rules governing relocation payments to mobile home occupants.
Subpart G—Certification24.601 Purpose.24.602 Certification application.24.603 Monitoring and corrective action. Appendix A to Part 24—AdditionalInformation.Appendix B to Part 24—Statistical Report Form.Authority: Section 213, Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, Pub. L. 91-646, 84 Stat. 1894 (42 U.S.C. 4601) as amended by the Surface Transportation and Uniform Relocation Assistance Act of 1987, Title IV of Pub. L. 100-17,101 Stat. 246-256 (42 U.S.C.4601 note); and 49 CFR 1.48 (dd).

Subpart A— General

§ 24.1 Purpose.The purpose of this part is to promulgate rules to implement the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended (42 U.S.C. 4601 et 
seq.), in accordance with the following objectives:(a) To ensure that owners of real property to be acquired for Federal and federally-assisted projects are treated fairly and consistently, to encourage and expedite acquisition by agreements with such owners, to minimize litigation and relieve congestion in the courts, and to promote public confidence in Federal and federally-assisted land acquisition programs; and(b) To ensure that persons displaced as a direct result of Federal or federally- assisted projects are treated fairly, consistently, and equitably so that such persons will not suffer disproportionate injuries as a result of projects designed for the benefit of the public as a whole; and(c) To ensure that Agencies implement these regulations in a manner that is efficient and cost effective.
§ 24.2 Definitions.(a) Agency. The term “Agency” means the Federal agency, State, State agency, or person that acquires the real property or displaces a person.(1) Federal agency. The term “Federal agency” means any department,Agency, or instrumentality in the executive branch of the Government, any wholly owned Government corporation, the Architect of the Capitol, the Federal Reserve Banks and branches thereof, and any person who has the authority to acquire property by eminent domain under Federal law.(2) State agency. The term “State agency” means any department, Agency or instrumentality of a State or of a political subdivision of a State, any department, Agency, or instrumentality of two or more States or of two or more political subdivisions of a State or States, and any person who has the authority to acquire property by eminent domain under State law.(3) Lead agency. The term “lead agency” means the Department of Transportation acting through the Federal Highway Administration.(4) Acquiring agency. The term “acquiring agency” means a State agency, as defined in paragraph (a)(2) of this section, which has the authority to acquire property by eminent domain under State law, and a State agency or person which does not have such
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authority, unless any such Agency or person is acquiring property pursuant to the provisions of § 24.101(a)(1), (2) or (3).(5) D isplacing agency. The term "displacing agency” means any Federal agency carrying out a program or project, and any State, State agency, or person carrying out a program or project with Federal financial assistance, which causes a person to be a displaced person.(b) A p p ra isa l The term "appraisal” means a written statement independently and impartially prepared by a qualified appraiser setting forth an opinion of defined value of an adequately described property as of a specific date, supported by the presentation and analysis of relevant market information.(c) Business. The term "business” means any lawful activity, except a farm operation, that is conducted:(1) Primarily for the purchase, sale, lease and/or rental of personal and/or real property, and/or for the manufacture, processing, and/or marketing of products, commodities, and/or any other personal property; or(2) Primarily for the sale of services to 
the public; or(3) Primarily for outdoor advertising display purposes, when the display must be moved as a result of the project; or(4) By a nonprofit organization that has established its nonprofit status under applicable Federal or State law.(d) Com parable replacem ent dw elling. The term “comparable replacement dwelling” means a dwelling which is:(1) Decent, safe and sanitary as described in paragraph (f) of this section;(2) Functionally equivalent to the displacement dwelling. The term “functionally equivalent” means that it 
performs the same function, provides the same utility, and is capable of contributing to a  comparable style of 
living. While a comparable replacement 
dwelling need not possess every feature 
of the displacement dwelling, the 
principal features must be present. Generally, functional equivalency is an 
objective standard, reflecting the range 
of purposes for which the various 
physical features of a dwelling may be used. However, in determining whether a replacement dwelling is functionally 
equivalent to the displacement dwelling, 
the A g e n cy  may consider reasonable trade-offs for specific features when the replacement unit is “equal to or better than” the displacement dwelling. (See Appendix A  of this part);(3) Adequate in size to accommodate the occupants;

(4) In an area not subject to unreasonable adverse environmental conditions;(5) In a location generally not less desirable than the location of the displaced person’s dwelling with respect to public utilities and commercial and public facilities, and reasonably accessible to the person’s place of employment;(6) On a site that is typical in size for residential development with normal site improvements, including customary landscaping. The site need not include special improvements such as outbuildings, swimming pools, or greenhouses. (See also § 24.403(a)(2).);(7) Currently available to the displaced person on the private market. However, a comparable replacement dwelling for a person receiving government housing assistance before displacement may reflect similar government housing assistance. (See Appendix A  of this part.); and(8) Within the financial means of the displaced person.(i) A  replacement dwelling purchased by a homeowner in occupancy for at least 180 days prior to initiation of negotiations (180-day homeowner) is considered to be within the homeowner’s financial means if the homeowner is paid the full price differential as described in § 24.401(c), all increased mortgage interest costs as described at § 24.401(d) and all incidental expenses as described at§ 24.401(e), plus any additional amount required to be paid under Subpart E of this part, last resort housing.(ii) A  replacement dwelling rented by a displaced person is considered to be within his or her financial means if, after receiving rental assistance under this part, the person’s monthly rent and utility costs for the replacement dwelling do not exceed the person’s base monthly rental for the displacement dwelling as described at§ 24.402(b)(2).(iii) For a displaced person who is not eligible to receive a replacement housing payment because of the person’s failure to meet length-of-occupancy requirements, comparable replacement rental housing is considered to be within the person’s financial means if the Agency pays that portion of the monthly housing costs of a replacement dwelling which exceeds 30 percent of such person’s gross monthly household income. Such rental assistance must be paid under last resort housing provisions in Subpart E of this Part for a period of 42 months.(e) Contribute m aterially. The term “contribute materially" means that during the 2 taxable years prior to the

taxable year in which displacement occurs, or during such other period as the Agency determines to be more equitable, a business or farm operation:(1) Had average annual gross receipts of at least $5000; or(2) Had average annual net earnings of at least $1000; or(3) Contributed at least 33 Vs percent of the owner’s or operator’s average annual gross income from all sources.(4) If the application of the above criteria creates an inequity or hardship in any given case, the Agency may approve the use of other criteria as determined appropriate.(f) Decent, safe and sanitary dw elling. The term "decent, safe and sanitary dwelling means a dwelling which meets applicable housing and occupancy codes. However, any of the following standards which are not met by an applicable code shall apply unless waived for good cause by the Federal agency funding the project. The dwelling shall:(1) Be structurally sound, weathertight, and in good repair.(2) Contain a safe electrical wiring system adequate for lighting and other devices.(3) Contain a heating system capable of sustaining a healthful temperature (of approximately 70 degrees) for a displaced person, except in those areas where local climate conditions do not require such a system.(4) Be adequate in size with respect to the number of rooms and living space needed to accommodate the displaced person. There shall be a separate, well lighted and ventilated bathroom that provides privacy to the user and contains a sink, bathtub or shower stall, and a toilet, all in good working order and properly connected to appropriate sources of water and to a sewage drainage system. In the case of a housekeeping dwelling, there shall be a kitchen area that contains a fully usable sink, properly connected to potable hot and cold water and to a sewage drainage system, and adequate space and utility service connections for a stove and refrigerator.(5) Contains unobstructed egress to safe, open space at ground level. If the replacement dwelling unit is on the second story or above, with access directly from or through a common corridor, the common corridor must have at least two means of egress.(6) For a displaced person who is handicapped, be free of any barriers which would preclude reasonable ingress, egress, or use of the dwelling by such displaced person.



27608 Federal Register / V ol, 53, N o. 140 / Thursday, July 21, 1988 / Proposed Rules(g) D isplaced person. (1) General. Hie term “displaced person” means any person who moves from the real property or moves his or her personal property from the real property:(1) As a direct result of a written notice of intent to acquire, the initiation of negotiations for, or the acquisition of, such real property in whole or in part for a project. This includes a person who does not meet the length of occupancy requirements of section 203 or 204 qf the Uniform Act.
(ii) As a direct result of rehabilitation 

or demolition for a project; or(iii) As a direct result of a Written notice of intent to acquire, or the acquisition, rehabilitation or demolition of, in whole or in part, other real property on which the person conducts a business or farm operation, for a project. However, eligibility for such person under this paragraph applies only for purposes of obtaining relocation assistance advisory services under§ 24.205(c), and moving expenses under § 24.301, § 24.302 or § 24.303.
(2) Persons not displaced. The 

following is a nonexclusive listing of 
persons who do not qualify as displaced 
persons under this part:

(i) A  person who moves before the 
initiation of negotiations (see also§ 24.403(e)), unless the Agency determines that.the person was displaced as a direct result of the program or the project;

(ii) A  person who initially enters into 
occupancy of the property after the date 
of its acquisition for the project;

(iii) A  person who has occupied the 
property for the purpose of obtaining 
assistance under the Uniform Act;(iv) A  tenant-occupant of a dwelling , '; who has been notified on a timely basis that he or she will not be displaced by the prpject, provided that:

(A) The tenant is offered a reasonable 
opportunity to lease and occupy a 
suitable, decent, safe and sanitary 
dwelling in the same building or nearby 
building on the real property;(B) The terms and conditions of continued occupancy are reasonable and set forth in a lease which is offered to the tenant; and(C) If the tenant is required to relocate temporarily, the conditions of the temporary relocation shall be reasonable; the tenant shall be reimbursed for the actual out-of-pocket expenses incurred in connection with the temporary relocation, including moving costs and any increased rent/ utility costs; and the temporarily occupied dwelling shall be decent, safe and sanitary.* (y) An, owner-occupant who moves as a result of an acquisition that is not

subject to the requirements of Subpart B of this part or as a result of the rehabilitation or demolition of the real property. (However, the displacement of a tenant as a direct result of any acquisition, rehabilitation or demolition for a Federal or federally-assisted project is subject to this part.);(vi) A  person who the Agency determines is not displaced as a direct result of a partial acquisition;(vii) A  person who, after receiving a notice of relocation eligibility (described at § 24.203(b)), is notified in writing that he or she will not be displaced for a project. Such notice shall not be issued unless the person has not moved and the Agency agrees to reimburse the person for any expenses incurred to satisfy any binding contractual relocation obligations entered into after the effective date of the notice of relocation eligibility;(viii) An owner-occupant who voluntarily sells his or her property, as described at § 24.101(a) (1) or (3), after being informed in writing that if a mutually satisfactory agreement of sale cannot be reached, the Agency will not acquire the property. In such cases, however, any resulting displacement of a tenant is subject to the regulations in this part;(ix) A  person who retains the right of use and occupancy of the real property for life following its acquisition by the Agency;(x) A  person who retains the right of use and occupancy of the real property for a fixed term after its acquisition by the Department of Interior under Pub; L. 93-477 or Pub. L. 93-303; or(xi) A  person who is determined to be in, unlawful occupancy (see paragraph(v) of this section) or a person who has been evicted for cause, under applicable law, prior to the initiation of negotiations for the property.(h) Dw elling. The term “dwelling” means the place of permanent or customary and usual residence of a person, according to local custom or law, including a single family house; a single family unit in a two-family, multi- family, or multi-purpose property; a unit of a condominium or cooperative housing project; a non-housekeeping unit; a mobile home; or any other residential unit.(i) Farm operation. The term "farm operation” means any activity conducted solely or primarily for the production of one or more agricultural products or commodities, including ; timber, for sale or home use, and customarily producing such products or commodities in sufficient quantity to.be capable of contributing materially to the operator’s support.

(j) Federal fin a n cia l assistance. The term “Federal financial assistance” means a grant, loan, or contribution provided by the United States, except any Federal guarantee or insurance and any interest reduction payment to an individual in connection with the purchase and occupancy of a residence by that individual.
(k) Initiation o f negotiations. U n le s s  a 

d ifferen t a ctio n  is sp e cifie d  in applicab le  
F e d e ra l program  regulation s, the term  
“ in itiation  o f  n ego tia tio n s”  m ean s the  
follow in g:(l) Whenever the displacement results from acquisition of the real property by a Federal agency or State agency, the “initiation of negotiations” means- the delivery of the initial written offer of just compensation by the Agency to the owner or the owner’s representative to purchase the real property for the project. However, if the Federal agency or State agency issues a notice of its intent to acquire the real property, and a person moves after that notice, but before delivery of the initial written purchase offer, the “initiation of negotiations” means the actual move of the person from the property.(2) Whenever the displacement is Caused by rehabilitation, demolition or privately undertaken acquisition of the real property (and there is no related acquisition by a Federal agency or a State agency), the “initiation of negotiations" means the notice to the person that he. or she will be displaced by the project or, if there is no notice, the actual move of the person from the property;(3) , In the case of a permanent relocation to protect die public health and welfare, under the Comprehensive Environmental Response Compensation and Liability Act of 1980 (Pub. L. 96-510, or “Superfund”) the “initiation of negotiations” means the formal announcement of such relocation or the, Federal or federally-coordinated health advisory where the Federal Government later decides to conduct a permanent relocation,(l) M ortgage. The term “mortgage" means such classes of liens as are commonly given to secure advances on, or the unpaid purchase price of, real property, under the laws of the State in which the real property is located, together with the credit instruments, ifany, secured thereby.(m) Nonprofit organization. The term“nonprofit organization’’ means an organization that is exempt from paying Federal income taxes under section 501 of the Internal Revenue Code (26 U.S.C. 501). ; - tk
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(n) O w ner o f a dw elling. A  person is 
considered to have met the requirement 
to own a dwelling if the person 
purchases or holds any of the following 
interests in real property;(1) Fee title, a life estate, a 99-year lease, or a lease including qny options for extention with at least 50 years to run from the date of acquisition; or

(2) An interest in a cooperative 
housing project which includes the right 
to occupy a dwelling; or(3) A  contract to purchase any of the interests or estates described in paragraphs (n) (1) or (2) of this section, or(4) Any other interest, including a partial interest, which in the judgment of the Agency warrants consideration as ownership.

(o) Person. The term “person” means 
any individual, family, partnership, 
corporation, or association.

(p) Project. The term “project” means 
any action or series of actions 
undertaken by a Federal agency or with 
Federal financial assistance that are 
designed primarily to further or 
complete an activity or program that 
will benefit the public as a whole. It 
does not include an action or series of 
actions undertaken by an individual or 
family with Federal financial assistance 
if such assistance is intended primarily 
to assist or benefit such individual òr 
family.

(q) Salvage value. Thè tèrm “salvage
value” means the probable sale price of 
an item, if offered for sale on the 
condition that it will be removed from 
the property at the buyer’s expense, 
allowing a reasonable period of time to 
find a person buying with knowledge of 
the uses and purposes for which it is 
adaptable and capable of being used, 
including separate use of serviceable 
components and scrap when there is no 
reasonable prospect of sale except on 
that basis. t -, : . ,(r) Sm all business. A  business having not more than 500 employees working at the site being acquired or permanently displaced by a program or project.

(s) State. Any of the several States of 
the United States or the District of 
Columbia, the Commonwealth of Puerto 
Rico, any territory or possession of the 
United States, the Trust Territories of : 
thè Pacific Islands or a political , 
subdivision of any of these jurisdictions.

(t) Tenant. The term “tenant” means a 
person who has the temporary use and 
occupancy of real property owned by 
another. |

(u) Uneconom ic rem nant. The term 
"uneconomic remnant” means a parcel 
of real property in which the owner is 
left with an interest after the partial 
acquisition of the owner’s property, and

which the acquiring agency has 
determined has little or no value or 
utility to the owner.

(v) Unlaw ful occupancy. A  person is 
considered to be in unlawful occupancy 
when such person has been ordered to 
move by a court of competent 
jurisdiction prior to the initiation of 
negotiations for the acquisition of the 
occupied property. At the discretion of 
the displacing agency, squatters who 
occupy real property without the 
permission of the owner may be 
considered to be in unlawful occupancy. 
Technical violations of law and 
unlitigated violations of the terms of a 
lease, such as having an unauthorized 
pet or withholding rent because of 
improper building maintenance, do not 
render a person’s occupancy unlawful 
for purposes of this section.(w) Uniform  A c t. The term “Uniform Act” means the Uniform Relocation Assistance and Real Property Acquisition Policy Act of 1970 (84 Stat. 1894; 42 U.S.C. 4601 et seq.; Pub. L. 91- 646), and amendments thereto.

(x) U tility  costs. The term “utility
costs” means expenses for heat, lights, 
water and sewer. r

(y) U tility  fa cility . The term “utility 
facility” means any electric, gas, water, 
steam power, or materials transmission 
or distribution system; any 
transportation system; any 
communications system, including cable ; 
television; and any fixtures, equipment,
or other property associated with the 
operation, maintenance, or repair of any 
such system. A  utility facility may be 
publicly, privately, or cooperatively 
owned.

(z) U tility  relocation. The term “utility 
relocation” means the adjustment of a 
utility facility required by the program 
or project undertaken by the displacing 
agency. It includes removing and 
reinstalling the facility, including 
necessary temporary facilities; acquiring 
necessary right-of-way on new location; 
moving, rearranging or changing the 
type of existing facilities; and taking any 
necessary safety and protective 
measures. It shall also mean 
constructing a replacement facility that 
has the functional equivalency of the 
existing facility and is necessary for the 
continued operation of the utility 
service, the project economy, or 
sequency of project construction.

§ 24.3 No duplication of payments.No person shall receive any payment under this part if that person receives a payment under Federal, State, or local law which is determined by the Agency to have the same purpose and effect as such payment under this part. (See Appendix A  of this part, § 24.3.)

§24.4 Assurances, monitoring and 
corrective action.(a) Assurances. (1) Before a Federal agency may approve any grant to, or contract or agreement with, a State agency under which Federal financial assistance will be made available for a project which results in real property acquisition or displacement that is subject to the Uniform Act, the State agency must provide appropriate assurances that it will comply with the Uniform Act and this part. A  displacing agency’s assurances shall be in accordance with Section 210 of the Uniform Act. An acquiring agency’s assurances shall be in accordance with section 305 of the Uniform Act and must contain specific reference tb any State law which the Agency believes provides an exception tb Sections 301 or 302 of the Uniform Act. If, in the judgment of the Federal agency, Uniform Act compliance will be served, a State agency may provide these assurances at one time to cover all subsequent federally-assisted programs or projects. An Agency which both acquires real property and displaces persons may combine its section 210 and section 305 assurances in one document. f(2) If a Federal agency or State agencyprovides Federal financial assistance tq a “person” capsing displacement, such Federal or State agency is responsible for ensuring compliance with the requirements of this part, notwithstanding the person’s , contractual obligation to the grantee to comply. .(3) As an alternative to the assurance requirement described in paragraph(a)(1) of this section, a Federal agency may provide Federal financial . assistance to a State agency after it has accepted a certification by such State agency in accordance with the requirements in Subpart G  of this part.(b) M onitoring and corrective action. The Federal agency will monitor compliance with this part, and the State agency shall take whatever corrective action is necessary to comply with the Uniform Act and this part. The Federal agency may also apply sanctions in accordance with applicable program regulations. (Also see § 24.603, Subpart 
G .)(c) Prevention o f fraud, waste, and  
mismanagement. The Agency shall take appropriate measures to carry out this part in a manner that minimizes fraud, waste, and mismanagement.
§ 24.5 Manner of notices.Each notice which the Agency is required to provide to a property owner or occupant under this part, except the



27610 Federal Register / V o l  53, N o . 140 / Thursday, July 21, 1988 / Proposed Rulesnotice described at § 24.102(b), shall be personally served or sent by certified or registered first-class mail, return receipt requested, and documented in Agency files. Each notice shall be written in plain, understandable language. Persons who are unable to read and understand the notice must be provided with appropriate translation and counseling. Each notice shall indicate the name and telephone number of a person who may be contacted for answers to questions or other needed help.
§ 24.6 Administration of jointly-funded 
projects.Whenever two or more Federal agencies provide financial assistance to an Agency or Agencies, other than a Federal agency, to carry out functionally or geographically related activities which will result in the acquisition of property or the displacement of a person, the Federal agencies may by agreement designate one such agency as the cognizant Federal agency. In the unlikely event that agreement among the Agencies cannot be reached as to which agency shall be the cognizant Federal agency, then the lead agency shall designate one of such agencies to assume the cognizant role. At a minimum, the agreement shall set forth the federally assisted activities which are subject to its terms and cite any policies and procedures, in addition to this part, that are applicable to the activities under the agreement. Under the agreement, the cognizant Federal agency shall assure that the project is in compliance with the provisions of the Uniform Act and this part. All federallly assisted activities under the agreement shall be deemed a project for the purposes of this part.

§ 24.7 Federal agency waiver of 
regulations.The Federal agency funding the project may waive any requirement in this part not required by law if it determines that the waiver does not reduce any assistance or protection provided to an owner or displaoed person under this part. Any request for a waiver shall be justified on a case-by­case basis.
§ 24.8 Compliance with other laws and 
regulations.The implementation of this part shall be in compliance with all applicable laws and implementing regulations, including the following:(a) Section I of the Civil Rights Act of 1866 (42 U.S.C. 1982 et seq.).(b) Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.).

(c) Title VIII of the Civil Rights Act of 1968 (42 U.S.C. 3601 et seq.), as amended.(d) T h e  N a tio n a l E nv iro n m en tal P o licy  
A c t  o f  1969 (42 U.S.C. 4321 et seq.).(e.) Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 790 et seq.).(f) Executive Order 12250—Leadership and Coordination of Non-Discrimination Laws.(g) Executive Order 11063—Equal Opportunity and Housing, as amended by Executive Order 12259.(h) Executive Order 11246—Equal Employment Opportunity.(i) Executive Order 11625—Minority Business Enterprise.(j) Executive Order 12259—Leadership and Coordination of Fair Housing in Federal Programs.(k) The Flood Disaster Protection Act of 1973 (Pub. L. 93-234);(l) Executive Orders 11988, Floodplain Management, and 11990, Protection of Wetlands.(m) The Age Discrimination Act of 1975 (42 U.S.C. 6101 et seq.).

§ 24.9 Recordkeeping and reports.(a) Records. The Agency shall maintain adequate records of its acquisition and displacement activities in sufficient detail to demonstrate compliance with this part. These records shall be retained for at least 3 years after each owner of a property and each person displaced from the property receives the final payment to which he or she is entitled under this part.(b) Confidentiality o f records. Records maintained by an Agency in accordance with this part are confidential regarding their use as public information, unless applicable law provides otherwise.(c) Reports. The Agency shall submit a report of its real property acquisition and displacement activities under this part if required by the Federal agency funding the project. A  report will not be required more frequently than every 3 years, or as the Uniform Act provides, unless the Federal funding agency shows good cause. The report shall be prepared and submitted in the format contained in Appendix B of this part.
§ 24.10 Appeals.(a) General. The Agency shall promptly review appeals in accordance with the requirements of applicable law and this part.(b) Actions which m ay be appealed.Any aggrieved person may file a written appeal with the Agency in any case in which the person believes that the Agency has failed to properly consider the person’s application for assistance under this part. Such assistance may include, but is not limited to, the

person’s eligibility for, or the amount of, a payment required under § 24.106 or § 24.107, or a relocation payment required under this part. The Agency shall consider a written appeal regardless of form.(c) Time lim it fa r  initiating appeal. The Agency may set a reasonable time limit for a person to file an appeal. The time limit shall not be less than 60 days after the person receives written notification of the Agency’s determination on the person’s claim.
(d) Right to representation. A  person 

has a right to be represented by legal 
counsel or other representative in 
connection with his or her appeal, but 
solely at the person’s own expensé.

(e) R eview  o f file s  b y person making 
appeal. The Agency shall permit a 
person to inspect and copy all materials 
pertinent to his or her appeal, except 
materials which are classified as 
confidential by the Agency. The Agency 
may, however, impose reasonable 
conditions on the person’s right to 
inspect, consistent with applicable laws.

(f) Scop e o f review  o f appeal. In 
deciding an appeal, the Agency shall 
consider all pertinent justification and 
other material submitted by the person, 
and all other available information that 
is needed to ensure a fair and full 
review of the appeal.

(g) Determ ination and notification  
after appeal. Promptly after receipt of all 
information submitted by a person in 
support of an appeal, the Agency shall 
make a written determination on the 
appeal, including an explanation of the 
basis on which the decision was made, 
and furnish the person a copy. If the full 
relief requested is not granted, the 
Agency shall advise the person of his or 
her right to seek judicial review.

(h) A g en cy o fficia l to review  appeal. 
The Agency official conducting the 
review of the appeal shall be either the 
head of the Agency or his or her 
authorized designee. However, the 
official shall not have been directly 
involved in the action appealed.

Subpart B— Real Property Acquisition

§ 24.101 Applicability of acquisition 
requirements.

fa) General. The requirements of this 
subpart apply to any acquisition of real 
property for a Federal project, and to 
projects where there is Federal financial 
assistance in any part of project costs 
exception

(1) Voluntary transaction^ when the 
acquiring agency has the power of 
eminent domain, but it will not acquire 
the property in the event negotiations
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fail to result in an amicable agreement, and the owner is so informed in writing.(2) The acquisition of real property from a Federal agency, State, or State agency, if the acquiring agency does not have the authority to acquire the property through condemnation.(3) Projects or programs undertaken by an acquiring agency or person that receives Federal financial assistance but does not have authority to acquire property by eminent domain, provided that such Agency or person shall:(i) Prior to making an offer for the property, clearly advise the owner that it is unable to acquire the property in the event negotiations fail to result in an amicable agreement; and(ii) Inform the owner of what it believes to be fair market value of the property, based on an appraisal.(b) Less-than-full-fee interest in real 
property. In addition to fee simple title, the requirements of this subpart apply to the acquisition of fee title, subject to a life estate or a life use, to aquisition by leasing where the lease term, including option(s) for extension, is 50 years or more, and to the acquisition of permanent easements. (See Appendix A  of this part, § 24.101(b).)(c) Federally-assisted projects. For projects receiving Federal financial assistance the provisions of §§24.102, 24.103, 24.104, and 24.105 apply to the extent practicable under State law. (See 124.4(a).)
§ 24.102 Basic acquisition policies.(a) Expeditious acquisition. The Agency shall make every reasonable effort to acquire the real property expeditiously by negotiation.(b) N otice to owner. As soon as feasible, the owner shall be notified of the Agency’s interest in acquiring the real property and the basic protections, including the Agency’s obligation to secure an appraisal, provided to the owner by law and this part. (See also §24.203.)(c) Appraisal, w aiver thereof, and  
invitation to owner.(1) Before the initiation of negotiations the real property to be acquired shall be appraised, except as provided in§ 24.101(c)(2), and the owner, or the owner’s designated representative, shall be given an opportunity to accompany the appraiser during the appraiser’s inspection of the property.(2) An appraisal is not required if the owner is donating the property and releases the Agency from this obligation, or the Agency determines that an appraisal is unnecessary because the valuation problem is uncomplicated and the fair market value is estimated at

$2,500 or less, based on a review of available data.(d) Establishm ent and offer o f  ju st 
com pensation. Before the initiation of negotiations, the Agency shall establish an amount which it believes is just compensation for the real property. The amount shall not be less than the approved appraisal of the fair market value of the property, taking into account the value of allowable damages or benefits to any remaining property. (See also § 24.104.) Promptly thereafter, the Agency shall make a written offer to the owner to acquire the property for the full amount believed to be just compensation.(e) Sum m ary statem ent. Along with the initial written purchase offer, the owner shall be given a written statement of the basis for the offer of just compensation, which shall include:(1) A  statement of the amount offered as just compensation. In the case of a partial acquisition, the compensation for the real property to be acquired and the compensation for damages, if any, to the remaining real property shall be separately stated.(2) A  description and location identification of the real property and the interest in the real property to be acquired.(3) An identification of the buildings, structures, and other improvements (including removable building equipment and trade fixtures) which are considered to be part of the real property for which the offer of just compensation is made. Where appropriate, the statement shall identify any separately held ownership interest in the property, e.g., a tenant-owned improvement, and indicate that such interest is not covered by the offer.(f) B a sic negotiation procedures. The Agency shall make reasonable efforts to contact the owner or the owner’s representative and discuss its offer to purchase the property, including the basis for the offer of just compensation; and, explain its acquisition policies and procedures, including its payment of incidental expenses in accordance with § 24.106. The owner shall be given reasonable opportunity to consider the offer and present material which the owner believes is relevant to determining the value of the property and to suggest modification in the proposed terms and conditions of the purchase. The Agency shall consider the owner’s presentation.(g) Updating offer o f ju st 
com pensation. If the information presented by the owner, or a material change in the character or condition of the property, indicates the need for new appraisal information, or if a significant

delay has occurred since the time of the appraisal(s) of the property, the Agency shall have the appraisal(s) updated or obtain a new appraisal(s). If the latest appraisal information indicates that a change in the purchase offer is warranted, the Agency shall promptly reestablish just compensation and offer that amount to the owner in writing.(h) Coercive action. The Agency shall not advance the time of condemnation, or defer negotiations or condemnation or the deposit of funds with the court, or take any other coercive action in order to induce an agreement on the price to be paid for the property.(i) Adm inistrative settlem ent. The purchase price for the property may exceed the amount offered as just compensation when reasonable efforts to negotiate an agreement at that amount have failed and an authorized Agency official approves such administrative settlement as being reasonable, prudent, and in the public interest. When Federal funds pay for or participate in acquisition costs, a written justification shall be prepared which indicates that available information (e.g., appraisals, recent court awards, estimated trial costs, or valuation problems) supports such a settlement.(j) Paym ent before taking possession. Before requiring the owner to surrender possession of the real property, the Agency shall pay the agreed purchase price to the owner, or in the case of a condemnation, deposit with the court, for the benefit of the owner, an amount not less than the Agency’s approved appraisal of the fair market value of such property, or the court award of compensation in the condemnation proceeding for the property. In exceptional circumstances, with the prior approval of the owner, the Agency may obtain a right-of-entry for construction purposes before making payment available to an owner.(k) Uneconom ic remnant. If the acquisition of only a portion of a property would leave the owner with an uneconomic remnant, the Agency shall offer to acquire the uneconomic remnant along with the portion of the property needed for the project. (See § 24.2(u).)(l) Inverse condem nation. If the Agency intends to acquire any interest in real property by exercise of the power of eminent domain, it shall institute formal condemnation proceedings and not intentionally make it necessary for the owner to institute legal proceedings to prove the fact of the taking of the real property.(m) Fa ir rental. If the Agency permits a former owner or tenant to occupy the
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§ 24.103 Criteria for appraisals.(a) Standards o f appraisal. The format and level of documentation for an appraisal depend on the complexity of the appraisal problem. The Agency shall develop minimum standards for appraisals consistent with established and commonly accepted appraisal practice for those acquisitions which, by virtue of their low value or simplicity, do not require the in-depth analysis and presentation necessary in a detailed appraisal. A  detailed appraisal shall be prepared for all other acquisitions. A detailed appraisal shall reflect nationally recognized appraisal standards, including, to the extent appropriate, the Uniform Appraisal Standards for Federal Land Acquisition. An appraisal must contain sufficient documentation, including valuation data and the appraiser’s analysis of that data, to support his or her opinion of value. At a minimum, a detailed appraisal shall contain the following items:(1) The purpose and/or the function of the appraisal, a definition of the estate being appraised, and a statement of the assumptions and limiting conditions affecting the appraisal.(2) An adequate description of the physical characteristics of the property being appraised (and, in the case of a partial acquisition, an adequate description of the remaining property), a statement of the known and observed encumbrances, if any, title information, location, zoning, present use, an analysis of highest and best use, and at least a 5-year sales history of the property.(3) All relevant and reliable approaches to value consistent with commonly accepted professional appraisal practices. When sufficient market sales data are available to reliably support the fair market value for the specific appraisal problem encountered, the Agency, at its discretion, may require only the market approach. If more than one approach is utilized, there shall be an analysis and reconciliation of approaches to value that are sufficient to support the appraiser’s opinion of value.(4) A  description of comparable sales, including a description of all relevant physical, legal, and economic factors such as parties to the transaction, source and method of financing, and verification by a party involved in the transaction.

(5) A  statement of the value of the real property to be acquired and, for a partial acquisition, a statement of the value of the damages and benefits, if any, to the remaining real property.
(6) T he e ffe ctiv e  d ate o f v alu atio n , 

d ate o f ap p raisal, signature, and  
certification  o f the appraiser.(b) Influence o f the project on just 
compensation. To the extent permitted under applicable law, the appraiser shall disregard any decrease or increase in the fair market value of the real property caused by the project for which the property is to be acquired, or by the likelihood that the property would be acquired for the project, other than that due to physical deterioration within the reasonable control of the owner.(c) Owner retention o f improvements.If the owner of a real property improvement is permitted to retain it for removal from the project site, the amount to be offered for the interest in the real property to be acquired shall be not less than the difference between the amount determined to be just compensation for the owner’s entire interest in the real property and the salvage value (defined at § 24.2(qj) of the retained improvement.

(d) Qualifications o f appraisers. T he  
A g e n c y  sh a ll e sta b lish  criteria for 
determ ining the m inim um  q u a lifica tio n s  
o f appraisers. A p p ra ise r q u a lifica tio n s  
sh a ll be co n siste n t w ith  the le ve l o f  
d ifficu lty  o f the a p p raisal assign m ent.
T h e  A g e n c y  sh a ll re v ie w  the e xp erience, 
e d u catio n , training, an d  other  
q u a lifica tio n s o f  ap praisers, in clu ding  
re view  appraisers, an d  utilize on ly  those  
determ ined to b e q u alified.(e) Conflict o f interest. No appraiser or review appraiser shall have any interest, direct or indirect, in the real property being appraised for the Agency that would in any way conflict with the preparation or review of the appraisal. Compensation for making an appraisal shall not be based on the amount of the valuation. No appraiser shall act as a negotiator for real property which that person has appraised, except that the Agency may permit the same person to both appraise and negotiate an acquisition where the value of the acquisition is $2,500, or less.
§ 24.104 Review of appraisals.

T he A g e n c y  sh a ll h ave  an ap praisal 
re view  p rocess an d, at a m inim um :(a) A  qualified reviewing appraiser shall examine all appraisals to assure that they meet applicable appraisal requirements and shall, prior to acceptance, seek necessary corrections or revisions.(b) If the reviewing appraiser is unable to approve or recommend

approval of an appraisal as an adequate basis for the establishment of just compensation, and it is determined that it is not practical to obtain an additional appraisal, the reviewing appraiser may develop appraisal documentation in accordance with § 24.103 to support an approved or recommended value.
(c) T h e  re v ie w  ap praiser’s 

ce rtification  o f  the re co m m en ded  or 
ap p rov ed  v alu e  o f the property shall be 
set forth in a sign ed  statem en t w h ich  
id en tifies the ap p raisal reports review ed  
an d  e xp la in s the b a sis  for such  
reco m m en dation  or ap p rov al. A n y  
d am a ges or b en efits to a n y  rem aining  
property shall a lso  be id en tified  in the 
statem ent.

§ 24.105 Acquisition of tenant-owned 
improvements.

(a) Acquisition o f improvements. 
W h e n  acqu irin g a n y  interest in real 
property, the A g e n c y  sh a ll offer to 
acquire at le a st an equ al interest in all 
buildin gs, structures, or other 
im provem ents lo ca te d  upon the real 
property to be acqu ired, w h ich  it 
requires to be rem oved  or w h ich  it 
determ ines w ill be a d v e rse ly  affe cte d  by  
the use to w h ich  such  real property will 
be put. T h is sh a ll in clu de an y  
im provem ent o f a ten an t-ow n er w ho has 
the right or ob liga tion  to rem ove the 
im provem ent at the e xp ira tion  o f the 
le ase  term.

(b) Improvements considered to be 
real property. A n y  b uildin g, structure, or 
other im provem ent, w h ic h  w ou ld  be 
co n sid ered  to be real property if  ow ned  
b y  the ow n er o f the real property on 
w h ich  it is lo ca te d , sh a ll be considered  
to be real property for purposes o f this 
Su bp art.(c) Appraisal and establishment of 
just compensation for tenant-owned 
improvements. Just compensation for a tenant-owned improvement is the amount which the improvement contributes to the fair market value of the whole property or its salvage value, whichever is greater. (Salvage value is defined at § 24.2(q).)

(d) Special conditions. N o  paym ent 
sh a ll be m ade to a ten an t-ow n er for any 
real property im provem ent unless:

(1) T h e  ten an t-ow n er, in consideration  
for the p aym e n t, assign s, transfers, and 
re le ases to the A g e n c y  all o f the tenant- 
o w n e r’s right, title, an d  interest in the 
im provem ent; and

(2) T h e  ow n er o f  the real property on 
w h ich  the im provem ent is located  
d iscla im s all interest in the 
im provem ent: and(3) T h e  p aym e n t d oes not result in the 
d u p lica tion  o f an y  co m p en sation  
otherw ise au thorized  b y  law .
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(e) A lternative com pensation. Nothing in this Subpart shall be construed to deprive the tenant-owner of any right to reject payment under this Subpart and to obtain payment for such property interests in accordance with other applicable law.
§ 24.106 Expenses Incidental to transfer 
of title to the Agency.

(a) The owner of the real property 
shall be reimbursed for all reasonable 
expenses the owner necessarily incurred 
for:(1) Recording fees, transfer taxes, documentary stamps, evidence of title, boundary surveys, legal descriptions of the real property, and similar expenses incidental to conveying the real property to the Agency. However, the Agency is not required to pay costs solely required to perfect the owner’s title to the real property; and(2) Penalty costs and other charges for prepayment of any preexisting recorded mortgage entered into in good faith encumbering the real property; and(3) The pro rata portion of any prepaid real property taxes which are allocable to the period after the Agency obtains title to the property or effective possession of it, whichever is earlier.(b) Whenever feasible, the Agency shall pay these costs directly so that the owner will not have to pay such costs and then seek reimbursement from the Agency.
§ 24.107 Certain litigation expenses.The owner of the real property shall be reimbursed for any reasonable expenses, including reasonable attorney, appraisal, and engineering fees, which the owner actually incurred because of a condemnation proceeding, if:

(a) The final judgment of the court is that the Agency cannot acquire the real 
property by condemnation; or(b) The condemnation proceeding is abandoned by the Agency other than under an agreed-upon settlement; or(c) The court having jurisdiction renders a judgment in favor of the owner in an inverse condemnation proceeding or the Agency effects a settlement of such proceeding.
§ 24.108 Donations.An owner whose real property is being acquired may, after being fully informed by the Agency of the right to receive just compensation for such property, donate such property or any part thereof, any interest therein, or any compensation paid therefor, to the Agency as such owner shall determine. The Agency is responsible for assuring that an appraisal of the real property is obtained unless the owner releases the

Agency from such obligation, except as provided in § 24.102(c)(2).
Subpart C— General Relocation 
Requirements

§ 24.201 Purpose.This Subpart prescribes general requirements governing the provision of relocation payments and other relocation assistance in this part
§ 24.202 Applicability.These requirements apply to the relocation of any displaced person as defined at § 24.2(g).
§ 24.203 Relocation notices.(a) General inform ation notice. As soon as feasible, a person scheduled to be displaced shall be furnished with a general written description of the displacing agency’s relocation program which does at least the following:(1) Informs the person that he or she may be displaced for the project and generally describes the relocation payment(s) for which the person may be eligible, die basic conditions of eligibility, and the procedures for obtaining the payment(s).(2) Informs the person that he or she will be given reasonable relocation advisory services, including referrals to replacement properties, help in filing payment claims, and other necessary assistance to help the person successfully relocate.(3) Informs the person that he or she will not be required to move without at least 90 days’ advance written notice (see paragraph (c) of this section), and informs any person to be displaced from a dwelling that he or she cannot be required to move permanently unless at least one comparable replacement dwelling has been made available.(4) Describes the person’s right to appeal the Agency's determination as to a person’s application for assistance for which a person may be eligible under this part.(bj N o tice o f  relocation eligibility. Eligibility for relocation assistance shall begin on the date of initiation of negotiations (defined in § 24.2(k)) for the occupied property. When this occurs, the Agency shall promptly notify all occupants in writing of their eligibility for applicable relocation assistance.(c) N inety-d a y notice.

(1) General. No lawful occupant shall be required to move unless he or she has received at least 90 days advance written notice of the earliest date by which he or she may be required to move.(2) Timing o f notice. The displacing agency may issue the notice 90 days

before it expects the person to be displaced or earlier.(3) Content o f notice. The 90-day notice shall either state a specific date as the earliest date by which the occupant may be required to move, or state that the occupant will receive a further notice indicating, at least 30 days in advance, the specific date by which he or she must move. If the 90-day notice is issued before a comparable replacement dwelling is made available, the notice must state clearly that the occupant will not have to move earlier than 90 days after such a dwelling is made available. (See § 24.204(a).)(4) Urgent need. In unusual circumstances, an occupant may be required to vacate the property on less than 90 days advance written notice if the displacing agency determines that a 90-day notice is impracticable, such as when the person's continued occupancy of the property would constitute a substantial danger to health or safety. A  copy of the Agency’s determination shall be included in the applicable case file.
§ 24.204 Availability of comparable 
replacement dwelling before displacement.

(a) General. No person to be displaced 
shall be required to move from his or her 
dwelling unless at least one comparable 
replacement dwelling (defined at§ 24.2(d)) has been made available to the person. Where possible, three or more comparable replacement dwellings shall be made available. A  comparable replacement dwelling will be considered to have been made available to a person, if:(1) The person is informed of its location; and

(2) The person has sufficient time to 
negotiate and enter into a purchase 
agreement or lease for the property; and(3) Subject to reasonable safeguards, the person is assured of receiving the relocation assistance and acquisition payment to which the person is entitled in sufficient time to complete the purchase or lease of the property.(b) Circum stances perm itting waiver. The Federal agency binding the project may grant a waiver of the policy in paragraph (a) of this section in any case where it is demonstrated that a person must move because of: .(1) A  major disaster as defined in section 102(c) of the Disaster Relief Act of 1974 (42 U.S.C. 5121); or(2) A  presidentially declared national emergency; or(3) Another emergency which requires immediate vacation of the real property, such aa when continued occupancy of the displacement dwelling constitutes a
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m ove. Whenever a person is required to relocate for a temporary period because of an emergency as described in paragraph (b) of this section, the Agency shall:(1) Take whatever steps are necessary to assure that the person is temporarily relocated to a decent, safe, and sanitary dwelling; and(2) Pay the actual reasonable out-of- pocket moving expenses and any reasonable increase in rent and utility costs incurred in connection with the temporary relocation; and(3) Make available to the displaced person as soon as feasible, at least one comparable replacement dwelling. (For purposes of filing a claim and meeting the eligibility requirements for a relocation payment, the date of displacement is the date the person moves from the temporarily-occupied dwelling.)
§ 24.205 Relocation planning, advisory 
services, and coordination.(a) Relocation planning. During the early stages of development, Fedéral and Federal-aid programs or projects shall be planned in such a manner that the problems associated with the displacement of individuals, families, businesses, farms, and nonprofit organizations are recognized and solutions are developed to minimize the adverse impacts of displacement. Such planning, where appropriate, shall precede any action by an Agency which will cause displacement, and should include an evaluation of program resources available to carry out timely and orderly relocations. Planning may involve a relocation survey or study which may include the following:(1) An estimate of the number of households to be displaced including information such as owner/tenant status, estimated value and rental rates of properties to be acquired, family characteristics, and special consideration of the impacts on minorities, the elderly, large families, and the handicapped when applicable.(2) An estimate of the number of comparable replacement dwellings in the area (including price ranges and rental rates) that may be available to fulfill the needs of those households displaced. When an adequate supply of comparable housing is not expected to be available, consideration of last resort housing actions should be instituted.(3) An estimate of the number, type and size of the businesses, farms, and nonprofit organizations to be displaced

and the approximate number of employees that may be affected.(4) Consideration of any special relocation advisory services that may be necessary from the displacing agency and other cooperating agencies.(b) Loans fo r  planning and  
prelim inary expenses. In the event that an Agency elects to consider using the duplicative provision in section 215 of the Uniform Act which permits the use of project funds for loans to ¿over planning and other preliminary expenses for the development of additional housing, the lead agency will establish criteria and procedures for such use upon the request of the Federal agency funding the program or project.(c) Relocation assistance advisory  
services. (1) General. The Agency shall carry out a relocation assistance advisory program which satisfies the requirements of Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et 
seq.), Title VIII of the Civil Rights Act of 1968 (42 U.S.C. 3601 et seq.), and Executive Order 11063 (27 F R 11527, November 24,1962), and offers the services described in paragraph (c)(2) of this section. If the Agency determines that a person occupying property adjacent to the real property acquired for the project is caused substantial economic injury because of such acquisition, it may offer advisory services to such person.(2) Services to be provided. The advisory program shall include such measures, facilities, and services as may be necessary or appropriate in order to:(i) Determine the relocation needs and preferences of each person to be displaced and explain the relocation payments and other assistance for which the person may be eligible, the related eligibility requirements, and the procedures for obtaining such assistance. This shall include a personal interview with each person.(ii) Provide current and continuing information on the availability, purchase prices, and rental costs of comparable replacement dwellings, and explain that the person cannot be required to move unless at least one comparable replacement dwelling is made available as set forth in § 24.204(a).(A) As soon as feasible, the Agency shall inform the person in writing of the specific comparable replacement dwelling and the price or rent used for establishing the upper limit of the replacement housing payment (see § 24.403 (a) and (b)) and the basis for the determination, so that the person is aware of the maximum replacement housing payment for which he or she may qualify.

(B) Where feasible, housing shall be inspected prior to being made available to assure that it meets applicable standards. (See § 24.2 (d) and (f).) If such an inspection is not made, the person to be displaced shall be notified Üiat a replacement housing payment may not be made unless the replacement dwelling is subsequently inspected and determined to be decent, safe, and sanitary.(C) Whenever possible, minority persons shall be given reasonable opportunities to relocate to decent, safe, and sanitary replacement dwellings, not located in an area of minority concentration, that are within their financial means. This policy, however, does not require an Agency to provide a person a larger payment than is necessary to enable a person to relocate to a comparable replacement dwelling.(D) All persons, especially the elderly and handicapped, shall be offered transportation to inspect housing to which they are referred.(iii) Provide current and continuing information on the availability, purchase prices, and rental costs of comparable and suitable commerical and farm properties and locations. Assist any person displaced from a business or farm operation to obtain and become established in a suitable replacement location.fiy) Minimize hardships to persons in adjusting to relocation by providing counseling, advice as to other sources of assistance that may be available, and such other help as may be appropriate.(v) Supply persons to be displaced with appropriate information concerning Federal and State housing programs, disaster loan and other programs administered by the Small Business Administration, and other Federal and State programs offering assistance to displaced persons, and technical help to persons applying for such assistance.(vi) Any person who occupies property acquired by an Agency, when such occupancy began subsequent to the acquisition of the property, and the occupancy is permitted by a short term rental agreement or an agreement subject to termination when the property is needed for a program or project, shall be eligible for advisory services, as determined by the Agency.(d) Coordination o f relocation  
activities. Relocation activities shall be coordinated with project work and other displacement-causing activities to ensure that, to the extent feasible, persons displaced receive consistent treatment and the duplication of functions is minimized. (Also see § 24.6, Subpart A.)
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§ 24.206 Eviction for cause.Eviction for cause must conform to applicable State and local law. Any person who has lawfully occupied the real property, but who is later evicted for cause on or after the date of the initiation of negotiations, retains the right to the relocation payments and other assistance set forth in this part.For purposes of determining eligibility for relocation payments, the date of displacement is the date the person moves or the date a comparable replacement dwelling is made available, whichever is later. This section applies only if the Agency had intended to displace the person.
§ 24.207 General requirements— claims for 
relocation payments.(a) Documentation. Any claim for a relocation payment shall be supported by such documentation as may be reasonably required to support expenses incurred, such as bills, certified prices, appraisals, or other evidence of such expenses. A  displaced person must be provided reasonable assistance necessary to complete and file any required claim for payment.(b) Expeditious paym ents. The Agency shall review claims in an expeditious manner. The claimant shall be promptly notified as to any additional documentation that is required to support the claim. Payment for a claim shall be made as soon as feasible following receipt of sufficient documentation to support the claim.(c) Advance paym ents. If a person demonstrates the need for an advance relocation payment in order to avoid or reduce a harship, the Agency shall issue the payment, subject to such safeguards as are appropriate to ensure that the objective of the payment is accomplished.(d) Time for filing. (1) All claims for a relocation payment shall be filed with the Agency within 18 months after:(1) For tenants, the date of displacement;(iij For owners, the date of displacement or the date of the final payment for the acquisition of the real property, whichever is later.(2) This time period shall be waived by the Agency for good cause.(e) M ultiple occupants o f one 
displacement dwelling. If two or more occupants of the displacement dwelling move to separate replacement dwellings, each occupant is entitled to a reasonable prorated share, as determined by the Agency, of any relocation payments that'would have been made if the occupants moved together to a comparable replacement dwelling. However, if the Agency

determines that two or more occupants maintained separate households within the same dwelling, such occupants have separate entitlements to relocation payments.(f) Deductions from relocation 
payments. An Agency shall deduct the amount of any advance relocation payment from the relocation payments) to which a displaced person is otherwise entitled. Similarly, a Federal agency shall, and a State agency may, deduct from relocation payments any rent that the displaced person owes the Agency; provided that no deduction shall be made if it would prevent the displaced person from obtaining a comparable replacement dwelling as required by§ 24.204. The Agency shall not withhold any part of a relocation payment to a displaced person to satisfy an obligation to any other creditor.(g) Notice o f denial o f claim . If the Agency disapproves all or part of a payment claimed or refuses to consider the claim on its merits because of untimely filing or other grounds, it shall promptly notify the claimant in writing of its determination, the basis for its determination, and the procedures for appealing that determination.
§ 24.208 Relocation payments not 
considered as income.No relocation payment received by a displaced person under this part shall be considered as income for the purpose of the Internal Revenue Code of 1954, or for the purpose of determining the eligibility or the extent of eligibility of any person for assistance under the Social Security Act or any other Federal law, except for any Federal law providing low-income housing assistance.
Subpart D— Payments for Moving and 
Related Expenses

§ 24.301 Payment for actual reasonable 
moving and related expenses— residential 
moves.Any displaced owner-occupant or tenant of a dwelling who qualifies as a displaced person (defined at § 24.2(g)j is entitled to payment of his or her actual moving and related expenses, as the Agency determines to be reasonable and necessary, including expenses for:(a) Transportation of the displaced person and personal property. Transportation costs for a distance beyond 50 miles are not eligible, unless the Agency determines that relocation beyond 50 miles is justified.(b) Packing, crating, unpacking, and uncrating of the personal property.(c) Disconnecting, dismantling, removing, reassembling, and reinstalling relocated household appliances, and other personal property.

(d) Storage of the personal property for a period not to exceed 12 months, unless the Agency determines that a longer period is necessary.(e) Insurance for the replacement value of the property in connection with the move and necessary storage.(f) The replacement value of property lost, stolen, or damaged in the process of moving (not through the fault or negligence of the displaced person, his or her agent, or employee) where insurance covering such loss, theft, or damage is not reasonably available.(g) Other moving-related expenses that are not listed as ineligible under§ 24.305, as the Agency determines to be reasonable and necessary.
§ 24.302 Fixed payment for moving 
expenses— residential moves.Any person displaced from a dwelling or a seasonal residence is entitled to receive an expense and dislocation allowance as an alternative to a payment for actual moving and related expenses under § 24.301. This allowance shall be determined according to the applicable schedule approved by the Federal Highway Administration, except that the expense and dislocation allowance to a person occupying a furnished one-room unit shared by more than one other person, or a person whose residential move is performed by an Agency at no cost to the person, shall be limited to $50.
§ 24.303 Payment for actual reasonable 
moving and related expenses—  
nonresidential moves.(a) Eligible costs. Any business or farm operation which qualifies as a displaced person (defined at § 24.2(g)) is entitled to payment for such actual moving and related expenses, as the Agency determines to be reasonable and necessary, including expenses for:(1) Transportation of personal property. Transportation costs for a distance beyond 50 miles are not eligible, unless the Agency determines that relocation beyond 50 miles is justified.(2) Packing, crating, unpacking, and uncrating of the personal property.(3) Disconnecting, dismantling, removing, reassembling, and reinstalling relocated machinery, equipment, and other personal property, including Substitute personal property describe at § 24.303(a)(12. This includes connection to utilities available nearby. It also includes modifications to the personal property necessary to adapt it to the replacement structure, the replacement site, or the utilities at the replacement site, and modifications necessary to



27616 Federal Register / V ol. 53, No. 140 / Thursday, July 21, 1988 / Proposed Rulesadapt the utilities at the replacement site to the personal property. (Expenses for providing utilities from the right-of- way to the building or improvement are excluded.)(4) Storage of the personal property for a period not to exceed 12 months, unless the Agency determines that a longer period is necessary.(5) Insurance for the replacement value of the personal property in connection with the move and necessary storage.(6) Any license, permit, or certification required of the displaced person at the replacement location. However, the payment may be based on the remaining useful life of the existing license, permit, or certification.(7) The replacement value of property lost, stolen, or damaged in the process of moving (not through the fault or negligence of the displaced person, his or her agent, or employee) where insurance covering such loss, theft, or damage is not reasonably available.(8) Professional services necessary for:(i) Planning the move of the personal property,(ii) Moving the personal property, and(iii) Installing the relocated personal property at the replacement location.(9) Relettering signs and replacing stationery on hand at the time of displacement that are made obsolete as a result of the move.(10) Actual direct loss of tangible personal property incurred as a result of moving or discontinuing the business or farm operation. The payment shall consist of the lesser of:(i) The fair market value of the item for continued use at the displacement ■> site, less the proceeds from its sale. (To be eligible for payment, the claimant must make a good faith effort to sell the personal property, unless the Agency determines that such effort is not necessary. When payment for property loss is claimed for goods held for sale, the fair market value shall be based on the cost of the goods to the business, not the potential selling price.); or(11) The estimated cost of moving the item, but with no allowance for storage. (If the business or farm operation is discontinued, the estimated costs shall be based on a moving distance of 50 miles.)(11) The reasonable cost incurred in attempting to sell an item that is not to be relocated.(12) Purchase of substitute personal property. If an item of personal property which is used as part of a business or farm operation is not moved but is promptly replaced with a substitute item that performs a comparable function at

the replacement site, the displaced person is entitled to payment of the lesser of:(i) The cost of the substitute item, including installation costs at the replacement site, minus any proceeds from the sale or trade-in of the replaced item; or(ii) The estimated cost of moving and reinstalling the replaced item but with no allowance for storage. At the Agency’s discretion, the estimated cost for a low cost or uncomplicated move may be based on a single bid or estimate.(13) Searching for a replacement location. A  displaced business or farm operation is entitled to reimbursement for actual expenses, not to exceed $1,000, as the Agency determines to be reasonable, which are incurred in searching for a replacement location, including:(i) Transportation.(ii) Meals and lodging away from home.(iii) Time spent searching, based on reasonable salary or earnings.(iv) Fees paid to a real estate agent or broker to locate a replacement site, exclusive of any fees or commissions related to the purchase of such site.(14) Other moving-related expenses that are not listed as ineligible under§ 24.305, as the Agency determines to be reasonable and necessary.(b) Notification and inspection. The following requirements apply to payments under this section:(1) The Agency shall inform the displaced person, in writing, of the requirements of paragraphs (b) (2) and(3) of this section as soon as possible after the initiation of negotiations. This information may be included in the relocation information provided to the displaced person as set forth in § 24.203.(2) The displaced person must provide the Agency reasonable advance written notice of the approximate date of the start of the move or disposition of the personal property and a list of the items to be moved. However, the Agency may waive this notice requirement after documenting its file accordingly.(3) The displaced person must permit the Agency to make reasonable and timely inspections of the personal property at both the displacement and replacement sites and to monitor the move.(c) Self-m oves. If the displaced person elects to take full responsibility for the move of the business or farm operation, the Agency may make a payment for the person’s moving expenses in an amount not to exceed the lower of two acceptable bids or estimates obtained by the Agency or prepared by qualified

staff. At the Agency’s discretion, a payment for a low cost or uncomplicated move may be based on a single bid or estimate.(d) Transfer o f ownership. Upon request and in accordance with applicable law, the claimant shall transfer to the Agency ownership of any personal property that has not been moved, sold, or traded in.(e) Advertising signs. The amount of a payment for direct loss of an advertising sign which is personal property shall be the lesser of:(1) The depreciated reproduction cost of the sign, as determined by the Agency, less the proceeds from its sale; or(2) The estimated cost of moving the sign, but with no allowance for storage.
§ 24.304 Fixed payment for moving 
expenses— nonresidentiai moves.(a) Business. A  displaced business may be eligible to choose a fixed payment in lieu of the payments for actual moving and related expenses, and actual reasonable reestablishment expenses provided by §§ 24.303 and24.306. Such fixed payment, except for payment to a nonprofit organization, shall equal the average annual net earnings of the business, as computed in accordance with paragraph (e) of this section, but not less than $1,000 nor more than $20,000. The displaced business is eligible for the payment if the Agency determines that:(1) The business owns or rents personal property which must be moved in connection with such displacement and for which an expense would be incurred in such move; and, the business vacates or relocates from its displacement site.(2) The business cannot be relocated without a substantial loss of its existing patronage (clientele or net earnings). A business is assumed to meet this test unless the Agency determines that it will not suffer a substantial loss of its existing patronage; and(3) The business is not part of a commercial enterprise having more than three other entities which are not being acquired by the Agency, and which are under the same ownership and engaged in the same or similar business activities.(4) The business is not operated at a displacement dwelling solely for the purpose of renting such dwelling to others.(5) The business contributed materially to the income of the displaced person during the 2 taxable years prior to displacement (see§ 24.2(e)).
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businesses. In determining whether two or more displaced legal entities constitute a single business which is entitled to only one fixed payment, all pertinent factors shall be considered, including the extent to which:(1) The same premises and equipment are shared;(2) Substantially identical or interrelated business functions are carried out and business and financial affairs are commingled;(3) The entities are held out to the public, and to those customarily dealing with them, as one business; and(4) The same person or closely related persons own, control, or manage the affairs of the entities.(c) Farm operation. A  displaced farm operation (defined at § 24.2(i)) may choose a fixed payment, in lieu of the payments for actual moving and related expenses and actual reasonable reestablishment expenses, in an amount equal to its average annual net earnings as computed in accordance with paragraph (e) of this section, but not less than $1,000 nor more than $20,000. In the case of a partial acquisition of land which was a farm operation before the acquisition, the fixed payment shall be made only if the Agency determines that;(1) The acquisition of part of the landcaused the operator to be displaced from the farm operation on the remaining land; or y  * y ,(2) The partial acquisition caused a substantial change in the nature of the farm operation.(d) Nonprofit organization. A  displaced nonprofit organization may choose a fixed payment of $2,500, in lieu of the payments for actual moving and related expenses and actual reasonable reestablishment expenses, if the Agency determines that it cannot be relocated without a substantial loss of existing patronage (membership or clientele). A  nonprofit organization is assumed to meet this test, unless the Agency demonstrates otherwise*(e) Average annual net learnings o f a 
business or farm operation. The average annual net earnings of a business or farm operation are one-half of its net , earnings before Federal, State, and local income taxes during the 2 taxable years immediately prior to the taxable year in which it was displaced. If the business or farm was not in operation for the full 2 taxable years prior to displacement, net earnings shall be based on the actual period of operation at the displacement site during the 2 taxable years prior to displacement, projected to an annual rate. Average annual net earnings may be based upon a different

period of time when the Agency determines it to be more equitable. Net earnings include any compensation obtained from the business or farm operation by its owner, the owner’s spouse, and dependents. The displaced person shall furnish the Agency proof of net earnings through income tax returns, certified financial statements, or other reasonable evidence which the Agency determines is satisfactory.
§ 24.305 Ineligible moving and related 
expenses.A  displaced person is not entitled to payment for;(a) The cost of moving any structure or other real property improvement in which the displaced person reserved ownership. However, this part does not preclude the computation under§ 24.401(c)(4)(iii); or(b) Interest on a loan to cover moving expenses; or(c) Loss of goodwill; or(d) Loss of profits; or(e) Loss of trained employees; or(f) Any additional operating expenses of a business or farm operation incurred because of operating in a new location except as provided in § 24.308(a)(10); or(g) Personal injury; or(n) Any legal fee or other cost for preparing a claim for a relocation payment or for representing the claimant before the Agency; or(i) Expenses for searching for a replacement dwelling; or(j) Physical changes to the real ; property at the replacement location of a business or farm operation except as provided in § 24.303(a)(3) and§ 24.306(a); or(k) Costs for storage of personal property on real property already owned or leased by the displaced person.
§ 24.306 Reestablishment expenses—  
nonresidential moves.In addition to the payments available under § 24.303 of this subpart, a small business, as defined in § 24.2(r), farm or nonprofit organization may be eligible to receive a payment, not to exceed $10,000, for expenses actually incurred in relocating and reestablishing suph small business, farm or nonprofit organization at a replacement site.(a) Eligible expenses. Reestablishment expenses must be reasonable and necessary, as determined by the Agency. They may include, but are not limited to, the following:(l) Repairs or improvements to the replacement real property as required by Federal, State or local law, code or ordinance. .(2) Modifications to the replacement property to accommodate the business

operation or make replacement structures suitable for Conducting the business.(3) Construction and installation costs, not to exceed $1,500 for exterior signing to advertise the business.(4) Provision of utilities from right-of- way to improvements on the replacement site.(5) Redecoration or replacement of soiled or worn surfaces at the replacement site, such as paint, panelling, or carpeting.(6) Licenses, fees and permits when not paid as part of moving expenses.(7) Feasibility surveys, soil testing and marketing studies.(8) Advertisement of replacement location, not to exceed $1,500.(9) Professional services in connection with the purchase or lease of a replacement site.(10) Increased costs of operation during the first two years at the replacement site, not to exceed $5,000, for such items as:(i) Lease or rental charges,(11) Personal or real property taxes,(iii) Insurance premiums, and(iv) Utility charges, excluding impact fees.(11) Impact fees or one-time assessments for anticipated heavy utility usage.(12) Other items that the Agency considers essential to the reestablishment of the business.(13) Expenses in excess of the regulatory maximums set forth in paragraphs (a)(3), (8) and (10) of this section may be considered eligible if large and legitimate disparities exist between costs of operation at the displacement site and costs of operation at an otherwise similar replacement site. In such cases the regulatory limitation for reimbursement of such costs may, at the request of the Agency, be waived by the Federal agency funding the program or project, but in no event shall total costs payable under this section exceed the $10,000 statutory maximum.(b) Ineligible expenses. The following is a nonexclusive listing of reestablishment expenditures not considered to be reasonable, necessary, or otherwise eligible:(1) Purchase of capital assets, such as, office furniture, filing cabinets, machinery or trade fixtures.(2) Purchase of manufacturing materials, production supplies, product inventory or other items used in the normal course of the business operation.(3) Interior or exterior refurbishments at the replacement site which are for aesthetic purposes, except as provided in paragraph (a)(5) of this section.



27618 Federal Register / V ol. 53, No. 140 / Thursday, July 21, 1988 / Proposed Rules(4) Interest on money borrowed to make the move or purchase the replacement property.(5) Payment to a part-time business in the home which does not contribute materially to the household income.(6) Payment to a person whose sole business at a displacement dwelling is the rental of such dwelling to others.
§ 24.307 Discretionary utility relocation 
payments.(a) Whenever a program or project undertaken by a displacing agency causes the relocation of a utility facility (see §§ 24.2(y) and (z)) and the relocation of the facility creates extraordinary expenses for its owner, the displacing agency may, at its option, make a relocation payment to the owner for all or part of such expenses, if the following criteria are met:(1) The utility facility legally occupies State or local government property, or property over which the State or local government has an easement or right-of- way; and(2) The utility facility’s right of occupancy thereon is pursuant to State law or local ordinance specifically authorizing such use, or where such use and occupancy has been granted through a franchise, use and occupancy permit, or other similar agreement; and(3) Relocation of the utility facility is required by and is incidental to the primary purpose of the project or program undertaken by the displacing agency; and(4) There is no Federal law, other than the Uniform Act, which clearly establishes a policy for the payment of utility moving costs that is applicable to the displacing agency’s program or project; and(5) State or local government reimbursement for utility moving costs or payment of such costs by the displacing agency is permitted by State statute.(b) For the purposes of this section the term "extraordinary expenses’’ means those expenses which, in the opinion of the displacing agency, are not routine or predictable expenses relating to the utility’s occupancy of rights-of-way, and are not ordinarily budgeted as operating expenses, unless the owner of the utility facility has explicitly and knowingly agreed to bear such expenses as a condition for use of the property, or has voluntarily agreed to be responsible for such expenses.(c) A  relocation payment to a utility facility owner for moving costs under this section may not exceed the cost to functionally restore the service disrupted by the federally assisted program or project, less any increase in

value of the new facility and salvage value of the old facility. The displacing agency and the utility facility owner shall reach prior agreement on the nature of the utility relocation work to be accomplished, the eligibility of the work for reimbursement, the responsibilities for financing and accomplishing the work, and the method of accumulating costs and making payment. (See Appendix A , § 24.307.)
Subpart E— Replacement Housing 
Payments

§ 24.401 Replacement housing payment 
for 180-day homeowner-occupants.(a) Eligibility. A  displaced person is eligible for the replacement housing payment for a 180-day homeowner- occupant if the person:(1) Has actually owned and occupied the displacement dwelling for not less than 180 days immediately prior to the initiation of negotiations; and(2) Purchases and occupies a decent, safe, and sanitary replacement dwelling within one year after the later of the following dates (except that the Agency may extend such one year period for good cause):(i) The date the person receives final payihent for the displacement dwelling or, in the case of condemnation, the date the required amount is deposited in the court, or(ii) The date the person moves from the displacement dwelling.(b) Amount o f payment. The replacement housing payment for an eligible 180-day homeowner-occupant may not exceed $22,500. (See also§ 24.404.) The payment under this subpart is limited to the amount necessary to relocate to a comparable replacement dwelling within one year from the date the displaced homeowner- occupant is paid for the displacement dwelling, or the date such person is initially offered a comparable replacement dwelling, whichever is later. The payment shall be the sum of:(1) The amount by which the cost of a replacement dwelling exceeds the acquisition cost of the displacement dwelling, as determined in accordance with paragraph (c) of this section; and(2) The increased interest costs and other debt service costs which are incurred in connection with the mortgage(s) on the replacement dwelling, as determined in accordance with paragraph (d) of this section; and(3) The reasonable expenses incidential to the purchase of the replacement dwelling, as determined in accordance with paragraph (e) of this section.

(c) Price differential.— (1) Basic 
computation. The price differential to be paid under paragraph (b)(1) of this section is the amount which must be added to the acquisition cost of the displacement dwelling to provide a total amount equal to the lesser of:(1) The reasonable cost of a comparable replacement dwelling as determined in accordance with§ 24.403(a); or(ii) The purchase price of the decent, safe, and sanitary replacement dwelling actually purchased and occupied by the displaced person.

(2) M ixed-use and m ultifam ily 
properties. If the displacement dwelling was part of a property that contained another dwelling unit and/or space used for nonresidential purposes, and/or is located on a lot larger than typical for residential purposes, only that portion of the acquisition payment which is actually attributable to the displacement dwelling shall be considered its acquisition cost when computing the price differential.(3) Insurance proceeds. To the extent necessary to avoid duplicate compensation, the amount of any insurance proceeds received by a person in connection with a loss to the displacement dwelling due to a catastrophic occurrence (fire, flood, etc.) shall be included in the acquisition cost of the displacement dwelling when computing the price differential. (Also see § 24.3.)(4) Owner retention o f displacement 
dwelling. If the owner retains ownership of his or her dwelling, moves it from the displacement site, and reoccupies it on a replacement site, the purchase price of the replacement dwelling, shall be the sum of:(i) The cost of moving and restoring the dwelling to a condition comparable to that prior to the move; and(ii) The cost of making the unit a decent, safe, and sanitary replacement dwelling (defined at § 24.2(f)); and(iii) The current fair market value for residential use of the replacement site (see Appendix A  of this part, § 24.401(c)(4) (iii)), unless the claimant rented the displacement site and there is a reasonable opportunity for the claimant to rent a suitable replacement site; and(iv) The retention value of the dwelling, if such retention value is reflected in the “acquisition cost" used when computing the replacement housing payment.(d) Increased mortgage interest costs. The displacing agency shall determine the factors to be used in computing the amount to be paid to a displaced person under paragraph (b)(2) of this section.



Federal Register / V o l. 53, No. 140 / Thursday, July 21, 1988 / Proposed Rules 27619The payment shall be an amount which will reduce the mortgage balance on the replacement dwelling to an amount which could be amortized with the same monthly payment for principal and interest as that for the mortgage(s) on the displacement dwelling. In addition, payments shall include other debt service costs, if not paid as incidental costs, and shall be based oiily on bona fide mortgages that were valid liens on the displacement dwelling for at least 180 days prior to the initiation of negotiations. Paragraphs (d) (1)—(5) of this section shall apply to the computation of the increased mortgage interest costs payment, which payment shall be contingent upon a mortgage being placed on the replacement dwelling.(1) The payment shall be based on the unpaid mortgage balances on the displacement dwelling; however, in the event the person obtains a smaller mortgage than the mortgage balance computed in the buydown determination, the payment will be prorated and reduced accordingly. (See Appendix A.)In the case of a home equity loan the unpaid balance shall be that balance which existed 180 days prior to the initiation of negotiations or the balance on the date of acquisition, whichever is less.(2) The payment shall be based on the remaining term of the mortgage(s) on the displacement dwelling regardless of the term of the new mortgage.(3) The interest rate on the new mortgage used in determining the amount of the payment shall not exceed the prevailing fixed interest rate for conventional mortgages currently charged by mortgage lending institutions in the area in which the replacement dwelling is located.(4) Purchaser’8 points and loan origination or assumption fees, but not seller’s points, shall be paid to the extent:(i) They are not paid as incidental expenses;(ii) They do not exceed rates normal to similar real estate transactions in the area;(iii) The Agency determines them to be necessary; and(iv) The computation of such points and fees shall be based on the unpaid mortgage balance on the displacement dwelling, less the amount determined for the reduction of such mortgage balance under this section.(5) The displaced person shall be advised of the approximate amount of this payment as soon as the facts relative to the person’s current mortgages are known and the payment

shall be made available at the time of closing on the replacement dwelling.(e) Incidental expenses. The incidental expenses to be paid under paragraph (b)(3) of this section or§ 24.402(c)(1) are those necessary and reasonable costs actually incurred by the displaced person incident to the purchase of a replacement dwelling, and customarily paid by the buyer, including:(1) Legal, closing, and related costs, including those for title Search, preparing conveyance instruments, notary fees, preparing surveys and plats, and recording fees.(2) Lender, FHA, or V A  application and appraisal fees.(3) Loan origination or assumption fees that do not represent prepaid interest.(4) Certification of structural soundness and termite inspection when required.(5) Credit report.(6) Owner’s and mortgagee’s evidence of title, e.g., title insurance, not to exceed the costs for a comparable replacement dwelling.(7) Escrow agent’s fee.(8) State revenue or documentary stamps, sales or transfer taxes (not tp exceed the costs for a comparable replacement dwelling).(9) Such other costs as the Agency determines to be incidental to the purchase.(f) Rental assistance paym ent for 180- 
day homeowner. A  180-day homeowner- occupant, who could be eligible for a replacement housing payment under paragraph (a) of this section but elects to rent a replacement dwelling, is eligible for a rental assistance payment not to exceed $5,250, computed and disbursed in accordance with§ 24.402(b).
§ 24.402 Replacement housing payment 
for 90-day occupants.

[a) Eligibility. A  tenant or owner- occupant displaced from a dwelling is entitled to a payment not to exceed $5,250 for rental assistance, as computed in accordance with paragraph (b) of this section, or downpayment assistance, as computed in accordance with paragraph(c) of this section, if such displaced person:(1) Has actually and lawfully occupied the displacement dwelling for at least 90 days immediately prior to the initiation of negotiations; and(2) Has rented, or purchased, and occupied a decent, safe, and sanitary replacement dwelling within 1 year (unless the Agency extends this period for good cause) after.

(i) For a tenant, the date he or she moves from the displacement dwelling, or(ii) For an owner-occupant, the later of:(A) The date he or she receives final paymentior the displacement dwelling, or in the case of condemnation, the date the required amount is deposited with the court; or(B) The date he or she moves from the displacement dwelling.(b) Rental assistance paym ent.—(1) 
Amount o f payment. An eligible displaced person who rents a replacement dwelling is entitled to a payment not to exceed $5,250 for rental assistance. (See also § 24.404.) Such payment shall be 42 times the amount obtained by subtracting the base monthly rental for the displacement dwelling from the lesser of:(1) The monthly rent and estimated average monthly cost of utilities for a comparable replacement dwelling; or(ii) The monthly rent and estimated average monthly cost of utilities for the decent, safe, and sanitary replacement dwelling actually occupied by the displaced person.(2) Base m onthly rental for 
displacement dwelling. The base monthly rental for the displacement dwelling is the lesser of:(i) The average monthly cost for rent and utilities at the displacement dwelling for a reasonable period prior to displacement, as determined by the Agency. (For an owner-occupant, use the fair market rent for the displacement dwelling. For a tenant who paid little or no rent for the displacement dwelling, use the fail* market rent, unless its use would result in a hardship because of the person’s income or other circumstances; or(ii) Thirty (30) percent of the person’s average gross household income. (If the person refuses to provide appropriate evidence of income or is a dependent, the base monthly rental shall be established solely on the criteria in paragraph (b)(2)(i) of this section. A  full time student or resident of an institution may be assumed to be a dependent, unless the person demonstrates otherwise.)(3) Manner o f disbursement. A  rental assistance payment may, at the Agency’s discretion, be disbursed in either a lump sum or in installments. However, except as limited by§ 24.403(g), the full amount vests immediately, whether or not there is any later change in the person’s income or rent, or in the condition or location of the persoh’8 housing.
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paym ent.—(1) Amount o f payment. An eligible displaced person who purchases a replacement dwelling is entitled to a downpayment assistance payment in the amount the person would receive under paragraph (b) of this section if the person rented a comparable replacement dwelling. At the discretion of the Agency, a downpayment assistance payment may be increased to any amount not to exceed $5,250. However, the payment to a displaced homeowner shall not exceed the amount the owner would receive under § 24.401(b) if he or she met the 180-day occupancy requirement. An Agency’s discretion to provide the maximum payment shall be exercised in a uniform and consistent manner, so that eligible displaced persons in like circumstances are treated equally. A  displaced person eligible to receive a payment as a 180- day owner-occupant under § 24.401(a) is not eligible for this payment. (See also Appendix A  of this part, § 24.402(c).)(2) Application o f payment. The full amount of the replacement housing payment for downpayment assistance must be applied to the purchase price of the replacement dwelling and related incidental expenses.
§ 24.403 Additional rules governing 
replacement housing payments.(a) Determining cost o f comparable 
replacement dwelling. The upper limit of a replacement housing payment shall be based on the cost of a comparable replacement dwelling (defined at § 24.2(d)).(1) H available, at least three comparable replacement dwellings shall be examined and the payment computed on the basis of the dwelling most nearly representative of, and equal to, or better than, the displacement dwelling. An adjustment shall be made to the asking price of any dwelling, to the extent justified by local market data (see also§ 24.205(a)(2)). An obviously overpriced dwelling may be ignored.(2) If the site of the comparable replacement dwelling lacks a major exterior attribute of the displacement dwelling site, (e.g., the site is significantly smaller or does not contain a swimming pool), the value of such attribute shall be subtracted from the acquisition cost of the displacement dwelling for purposes of computing the payment. If the acquisition of a portion of a typical residential property causes the displacement of the owner from the dwelling and the remainder is a buildable residential lot, the Agency may offer to purchase the entire property. If the owner refuses to sell the remainder to the Agency, the fair market

value of the remainder may be added to the acquisition cost of the displacement dwelling for purposes of computing the replacement housing payment.(3) To the extent feasible, comparable replacement dwellings shall be selected from the neighborhood in which the displacement dwelling was located or, if that is not possible, in nearby or similar neighborhoods where housing costs are generally the same or higher.(b) Inspection o f replacement 
dwelling. Before making a replacement housing payment or releasing a payment from escrow, the Agency or its designated representative shall inspect the replacement dwelling and determine whether it is a decent, safe, and sanitary dwelling as defined at § 24.2(f).(c) Purchase o f replacem ent dwelling. A  displaced person is considered to have met the requirement to purchase a replacement dwelling, if the person:(1) Purchases a dwelling: or(2) Purchases and rehabilitates a substandard dwelling; or(3) Relocates a dwelling which he or she owns or purchases; or(4) Constructs a dwelling on a site he or she owns or purchases; or(5) Contracts for the purchase or construction of a dwelling on a site provided by a builder or on a site the person owns or purchases.(6) Currently owns a previously purchased dwelling and site, valuation of which shall be on the basis of current fair market value.(d) Occupancy requirements for 
displacement or replacement dwelling. No person shall be denied eligibility for a replacement housing payment solely because the person is unable to meet the occupancy requirements set forth in these regulations for a reason beyond his or her control, including:(1) A  disaster, an emergency, or an imminent threat to the public health or welfare, as determined by the President, the Federal agency funding the project, or the displacing agency; or(2) Another reason, such as a delay in the construction of the replacement dwelling, military reserve duty, or hospital stay, as determined by the Agency.(e) Conversion o f payment. A  displaced person who initially rents a replacement dwelling and receives a rental assistance payment under§ 24.402(b) is eligible to receive a payment under § 24;401 or § 24.402(c) if he or she meets the eligibility criteria for such payments, including purchase and occupancy within the prescribed 1-year period. Any portion of the rental assistance payment that has been disbursed shall be deducted from the

payment computed under § 24.401 or § 24.402(c).(f) Payment after death. A  replacement housing payment is personal to the displaced person and upon his or her death the undisbursed portion of any such payment shall not be paid to the heirs or assigns, except that:(1) The amount attributable to the displaced persons period of actual occupancy of the replacement housing shall be paid.(2) The full payment shall be disbursed in any case in which a member of a displaced family dies and the other family member(s) continue to occupy a decent, safe, and sanitary replacement dwelling.(3) Any portion of a replacement housing payment necessary to satisfy the legal obligation of an estate in connection with the selection of a replacement dwelling by or on behalf of a deceased person shall be disbursed to the estate.
§ 24.404 Replacement housing of iast 
resort.(a) Whenever a program or project cannot proceed on a timely basis because comparable replacement dwellings are not available within the monetary limits for owners or tenants, as specified in § 24.401 or § 24.402, as appropriate, the Agency shall provide additional or alternate assistance under the provisions of this subpart. Any decision to provide last resort housing assistance must be adequately justified either:(1) On a case-by-case basis, for good cause, which means that appropriate consideration has been given to:(1) The availability of comparable housing in the project or program area; and(li) The resources available to provide comparable housing; and(iii) The individual circumstances of the displaced person; or(2) By a determination that:(i) There is little, if any, comparable replacement housing available to displaced persons within an entire project or program area; and, therefore a case-by-case justification for last resort housing assistance is not necessary; and(ii) A  project or program cannot be advanced to completion in a timely manner without last resort housing assistance; and(iii) The method selected for providing last resort housing assistance is cost effective, considering all elements which contribute to total project or program costs. (Will project delay justify waiting
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for less expensive replacement housing to become available?)(b) Basic rights o f persons to be 
displaced. Not withstanding any provision of this subpart, no person shall be required to move from a displacement dwelling unless comparable replacement housing is available to such person. No person may be deprived of any rights the person may have under the Uniform Act or this part. The Agency shall not require any displaced person to accept a dwelling provided by the Agency under these procedures (unless the Agency and the displaced person have entered into a contract to do so) in lieu of any acquisition payment or any relocation payment for which the person may otherwise be eligible.(c) M ethods o f providing replacement 
housing. Agencies shall have broad latitude in implementing this subpart, but implementation shall be for reasonable cost, on a case-by-case basis unless an exception to case-by-case analysis is justified for an entire project.(1) The methods of providing housing of last resort include, but are not limited to:(1) A  replacement housing payment in excess of the limits set forth in § 24.401 or 24.402. A  rental assistance subsidy under this section may be provided in installments or in a lump sum at the Agency’s discretion.(ii) Rehabilitation of and/or additions to an existing replacement dwelling.

(iii) T h e  co n stru ctio n  o f a n e w  
replacem ent d w e llin g .(iv) The provision of a direct loan, which requires regular amortization or deferred repayment The loan may be unsecured or secured by the real property. The loan may bear interest or be interest-free.(v) The relocation, and, if necessary rehabilitation of a dwelling.(vi) The purchase of land and/or a replacement dwelling by the displacing agency and subsequent sale or lease to, or exchange with a displaced person.

(vii) T h e  re m o va l o f  barriers to the  
handicapped.(viii) The change in status of the displaced person from tenant to homeowner when it is more cost effective to do so, as in cases where a downpayment may be less expensive than a last resort rental assistance payment.(2) Under special circumstances, modified methods of providing housing of last resort permit consideration of:(i) Replacement housing based on space and physical characteristics different from those in the displacement dwelling. (See Appendix A, § 24.404.)

(ii) U p g ra d e d , b ut sm aller re placem en t  
h ousin g tha t is d ecen t, sa fe  an d  san itary  
a n d  ad eq u ate  to a cco m m o d a te  
in d iv id u a ls or fa m ilie s d isp la ce d  from  
m argin al or su b sta n d a rd  h o u sin g w ith  
p rob ab le  fu n ctio n a l o b so le sce n ce .(iii) The financial means of a displaced person who is not eligible to receive a replacement housing payment because of failure to meet length-of- occupancy requirements when comparable replacement rental housing is not available at rental rates within 30% of the person’s gross monthly household income.
Subpart F— Mobile Homes

§ 24.501 Applicability.This Subpart describes the requirements governing the provision of relocation payments to a person displaced from a mobile home and/or mobile home site who meets the basic eligibility requirements of this part. Except as modified by this Subpart, such a displaced person is entitled to a moving expense payment in accordance with Subpart D and a replacement housing payment in accordance with Subpart E to the same extent and subject to the same requirements as persons displaced from conventional dwellings.
§ 24.502 Moving and related expenses—  
mobile homes.

(a) A  h o m e o w n e r-o ccu p a n t d isp la ce d  
from  a  m ob ile  hom e or m ob ile  hom esite  
is entitled  to a  p a y m e n t for the c o s t o f  
m ov in g his or h er m o b ile  h o m e  on a n  
a ctu a l c o s t b a s is  in  a c co r d a n ce  w ith§ 24.301. A  non-occupant owner of a rented mobile home is eligible for actual cost reimbursement under § 24.303. However, if the mobile home is not acquired, but the homeowner-occupant obtains a replacement housing payment under one of the circumstances described at § 24.503(a)(3), the owner is not eligible for payment for moving the mobile home.(b) The following rules apply to payments for actual moving expenses under § 24.301:(1) A  displaced mobile homeowner, who moves the mobile home to a replacement site, is eligible for the reasonable cost of disassembling, moving, and reassembling any attached appurtenances, such as porches, decks, skirting, and awnings, which were not acquired, anchoring of the unit, and utility “hook-up” charges.(2) If a mobile home requires repairs and/or modifications so that it can be moved and/or made decent, safe and sanitary, and the Agency determines that it would be economically feasible to

incur the additional expense, the reasonable cost of such repairs and/or modifications is reimbursable.(3) A  nonretumable mobile home park entrance fee is reimbursable to the extent it does not exceed the fee at a comparable mobile home park, if the person is displaced from a mobile home park or the Agency determines that payment of the fee is necessary to effect relocation.
§ 24.503 Replacement housing payment 
for 180-day mobile homeowner-occupants.(a) A  displaced owner-occupant of a mobile home is entitled to a replacement housing payment, not to exceed $22,500, under § 24.401 if:(1) The person both owned the displacement mobile home and occupied it on the displacement site for at least 180 days immediately prior to the initiation of negotiations;(2) The person meets the other basic eligibility requirements at § 24.401(a); and(3) The Agency acquires the mobile home and/or mobile home site, or the mobile home is not acquired by the Agency but the owner is displaced from the mobile home because the Agency determines that the mobile home:(i) Is not and cannot economically be made decent, safe, and sanitary; or(ii) Cannot be relocated without substantial damage or unreasonable cost; or(iii) Cannot be relocated because there is no available comparable replacement site; or(iv) Cannot be relocated because it does not meet mobile home park entrance requirements.(b) If the mobile home is not acquired, and the Agency determines that it is not practical to relocate it, the acquisition cost of the displacement dwelling used when computing the price differential amount, described at § 24.401(c), shall include the salvage value or trade-in value of the mobile home, whichever is higher.
§ 24.504 Replacement housing payment 
for 90-day mobile home occupants.A  displaced tenant or owner-occupant of a mobile home is eligible for a replacement housing payment, not to exceed $5,250, under § 24.402 if:(a) The person actually occupied the displacement mobile home on the displacement site for at least 90 days immediately prior to the initiation of negotiations;(b) The person meets the other basic eligibility requirements at § 24.402(a); and
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§ 24.505 Additional rules governing 
relocation payments to mobiie home 
occupants.(a) Replacement housing payment 
based on dwelling and site. Both the mobile home and mobile home site must be considered when computing a replacement housing payment. For example, a displaced mobile home occupant may have owned the displacement mobile home and rented the site or may have rented the displacement mobile home and owned the site. Also, a person may elect to purchase a replacement mobile home and rent a replacement site, or rent a replacement mobile home and purchase a replacement site. In such cases, the total replacement housing payment shall consist of a payment for a dwelling and a payment for a site, each computed under the applicable section in SubpartE. However, the total replacement housing payment under Subpart E shall not exceed the maximum payment (either $22,500 or $5,250) permitted under the section that governs the computation for the dwelling. (See also§ 24.403(b).)(b) Cost o f comparable replacement 
dwelling. (1) If a comparable replacement mobile home is not available, the replacement housing payment shall be computed on the basis of the reasonable cost of a conventional comparable replacement dwelling.(2) If the Agency determines that it would be practical to relocate the mobile home, but the owner-occupant elects not to do so, the Agency may determine that, for purposes of computing the price differential under § 24.401(c), the cost of a comparable replacement dwelling is the sum of:(i) The value of the mobile home,(ii) The cost of any necessary repairs or modifications, and(iii) The estimated cost of moving the mobile home to a replacement site.(c) initiation o f negotiations. If the mobile home is not actually acquired, but the occupant is considered displaced under the part, the “initiation of negotiations” is the initiation of negotiations to acquire the land, or, if the land is not acquired, the written notification that he or she is a displaced person under this part.(d) Person m oves m obile home. If the owner is reimbursed for the cost of moving the mobile home under this part,

he or she is not eligible to receive a replacement housing payment to assist in purchasing or renting a replacement mobile home. The person may, however, be eligible for assistance in purchasing or renting a replacement site.(e) Partial acquisition o f mobile home 
park. The acquisition of a portion of a mobile home park property may leave a remaining part of the property that is not adequate to continue the operation of the park. If the Agency determines that a mobile home located in the remaining part of the property must be moved as a direct result of the project, the owner and any tenant shall be considered a displaced person who is entitled to relocation payments and other assistance under this part.
Subpart G— Certification

§ 24.601 Purpose.This subpart permits a State Agency to fulfill its responsibilities under the Uniform Act by certifying that it shall operate in accordance with State laws and regulations which shall accomplish the purpose and effect of the Uniform Act, in lieu of providing the assurances required by § 24.4 of this part.
§ 24.602 Certification application.(a) General. (1) The State governor, or his or her designee, on behalf of any State agency or agencies may apply for certification in accordance with this section.(2) The governor may designate a lead agency to administer certification in accordance with this section.(b) Responsibilities o f State agency.(1) The State agency’s application shall be submitted to the governor, or his or her designee, for approval or disapproval.(2) The State agency application shall contain a statement that the State agency shall carry out the responsibilities imposed by the Uniform Act. The State agency application shall include a copy of the State laws and regulations which shall accomplish the purpose and effect of the Uniform Act.(c) Responsibilities o f governor or his 
or her designee. (1) The governor, or his or her designee, shall approve or disapprove the State agency’s application.(2) The governor, or his or her designee, shall have discretion to disapprove any State agency application.(3) The governor, or his or her designee, shall analyze State law and regulations and shall certify that they accomplish the purpose and effect of the Uniform Act.

(4) The governor, or his or her designee, shall determine in writing whether the State agency’s professional staffing is adequate to fully implement the State law and regulations.(5) If the State agency’s application is approved by the governor, or his or her designee, it shall be transmitted to the Federal agency providing financial assistance to the State agency, with an information copy to the Federal lead agency.(6) When a determination is received from the Fedeal funding agency, the governor, or his or her designee, shall notify the State agency.(d) Responsibilities o f Federal funding 
agency. (1) The Federal funding agency shall accept the approved application for certification provided by the governor or his or her designee and shall not conduct an independent review unless or until future monitoring or other appropriate indicators reveal program deficiencies originating therefrom.(2) The Federal funding agency shall transmit all complete, approved applications, for certification to the Federal lead agency.(3) At the same time as transmission to the Federal lead agency or during the public comment period, the Federal funding agency shall provide its written assessment of the State agency’s capabilities to operate under certification.(4) The Federal funding agency shall promptly notify the governor, or his or her designee, of the Federal lead agency’s determination described in paragraph (e)(2) of this section.(5) The Federal funding agency shall recognize the State agency’s certification within 30 days of the Federal lead agency’s finding.(e) Responsibilities o f Federal lead 
agency. (1) The lead agency shall:(i) Accept the approval provided by the governor, or his or her designee, and shall not conduct an independent review, except as provided for in (ii),(iii) and (iv), unless future monitoring or other appropriate indicators reveal program deficiencies originating therefrom.(ii) Analyze the extent to which the provisions of the applicable State laws and regulations accomplish the purpose and effect of the Uniform Act, with particular emphasis on the definition of a displaced person, the categories of assistance required, and the levels of assistance provided to persons in such categories;(iii) Provide a 60-day period of public review and comment, and solicit and consider the views of interested general purpose local governments within the



Federal Register / V ol. 53, No. 140 / Thursday, July 21, 1988 / Proposed Rules 27623

S ta te , a s w e ll a s the v ie w s  o f  interested  
F ed eral an d  S ta te  age n cie s; an d  
co n sid er all co m m en ts re ce iv e d  as a 
result;

(iv) C o n s id e r  a n y  extra ord in ary  
in form ation  it b e lie v e s to be relevant.

(2) A fte r  co n sid erin g a ll the  
in form ation  provid ed , the le a d  a g e n c y  
sh a ll either m ak e a fin din g that the S ta te  
a g e n c y  w ill ca rry  out the F ed eral 
a g e n c y ’s U n iform  A c t  re sp o n sib ility  in  
a cco rd a n ce  w ith  S ta te  la w s  an d  
regulations w h ich  sh a ll a cco m p lish  the  
sam e purpose an d  e ffe ct a s the U n iform  
A c t , or sh a ll m ake a d eterm in ation  that 
a fin din g ca n n o t be m ade; an d  sh a ll so  
inform  the F e d e ra l fu nd ing a g e n c y .

§ 24.603 Monitoring and corrective action.
(a) T h e  F e d e ra l le a d  a g e n c y  sh a ll, in  

co ord in ation  w ith  other F ed eral 
a ge n cie s, m onitor from  tim e to tim e  
S tate  a g e n c y  im plem en tation  o f  
program s or projects co n d u cte d  under  
the ce rtification  p rocess an d  the S ta te  
a ge n cy  sh a ll m ak e  a v a ila b le  a n y  
inform ation required for this purpose.

(b) A  F e d e ra l a g e n c y  that h as  
a cce p ted  a  S ta te  A g e n c y ’s certification  
pursuant to this subpart m a y  w ith h old  
its ap p rov al o f  a n y  F e d e ra l fin a n cia l  
a ssistan ce  to or co n tra ct or co op erative  
agreem ent w ith  such  S ta te  a g e n c y  i f  it is  
found b y  the Fed eral a g e n c y  to h a v e  
failed to co m p ly  w ith  the a p p lica b le  
State la w  a n d  regulation s.

(c) A  F ed era l a g e n c y  m a y , after  
consu ltation  w ith  the le a d  a g e n c y , an d  
notice an d  co n su ltatio n  w ith  the  
governor, or his or her d esign ee, rescin d  
any p revious ap p ro v a l p rovid ed  under  
this subparf i f  the ce rtify in g  S ta te  
agency fa ils  to co m p ly  w ith  its  
certification or w ith  a p p lica b le  S ta te  
law  an d  regulation s.

(d) S e ctio n  103(b)(2) o f the U n iform  
A ct, as am en d ed , requires that the h e a d  
o f the le a d  a g e n c y  report b ie n n ia lly  to  
the C o n g re ss  o n  S ta te  a g e n c y  
im plem entation o f  sectio n  103. T o  
enable a d e q u a te  preparation o f  the  
prescribed b ie n n ia l report, the le ad  
agency m a y  require p eriod ic inform ation  
or data from  a ffe c te d  F ed eral or S ta te  
agencies.

Appendix A  To Part 24—Additional 
Information

This appendix provides additional 
information to explain the intent of certain 
provisions of this part
Subpart À—General
Section 24£(j) Definition o f comparable 
replacement dwelling.The (requirement in § 24.2(d)(2) that a comparable replacement dwelling be “functionally equivalent" to the displacement dwelling means that it must perform the same function, provide the same utility, and be

capable to contributing to a comparable style 
of living as the displacement dwelling. While 
it need not possess every feature of the 
displacement dwelling, the principal features 
must be present.

For example, if the displacement dwelling 
contains a pantry and a similar dwelling is 
not available, a replacement dwelling with 
ample kitchen cupboards may be acceptable. 
Insulated and heated space in a garage might 
prove an adequate substitute for basement 
workshop space. A dining area may 
substitute for a separate dining room. Under 
some circumstances, attic space could 
substitute for basement space for storage 
purposes, and vice versa. Only in unusual 
circumstances may a comparable 
replacement dwelling contain fewer rooms or 
consequentially less living space than the 
displacement dwelling. Such may be the case 
when a decent, safe, and sanitary 
replacement dwelling (which by definition is 
"adequate to accommodate” the displaced 
person) may be found to be “functionally 
equivalent” to a larger but very run-down 
substandard displacement dwelling.Section 24.2(d)(7) requires that a comparable replacement dwelling for a person who is not receiving assistance under any government housing program before displacement must be currently available on the private market without any subsidy under a government housing program.

A public housing unit may qualify as a 
comparable replacement dwelling only for a 
person displaced from a public housing unit; 
a privately-owned dwelling with a housing 
program subsidy tied to the unit may qualify 
as a comparable replacement dwelling only 
for a person displaced from a similarly 
subsidized unit or public housing; a housing 
program subsidy to a person (not tied to the 
building), such as a HUD Section 8 Existing 
Housing Program Certificate or a Housing 
Voucher, may be reflected in an offer of a 
comparable replacement dwelling to a person 
receiving a similar subsidy or occupying a 
privately-owned subsidized unit or public 
housing unit before displacement.However, nothing in this part prohibits an Agency from offering, or precludes a person from accepting, assistance under a government housing program, even if the person did not receive similar assistance before displacement. However, the Agency is obligated to inform the person of his or her options under this part. (If a person accepts assistance under a government housing program, the rental assistance payment under § 24.402 would be computed on the basis of the person’s actual out-of-pocket cost for the replacement housing.)
Section 24.2(g)(2) Persons not displaced.Section 24.2(g)(2)(iv) recognizes that there are circumstances where the acquisition of real property takes place without the intent or necessary that an occupant of the property be displaced. Because such occupants are not considered “displaced persons" under this part, great care must be exercised to ensure that they are treated fairly and equitably. For example, if the tenant-occupant of a, dwelling will not be displaced, but is required to relocate temporarily in connection with the project, the temporarily-occupied housing

must be decent, safe and sanitary and the tenant must be reimbursed for all reasonable out-of-pocket expenses incurred in connection With the temporary relocation, including moving expenses and increased housing costs during the temporary relocation.It is also noted that any person who disagrees with the Agency’s determination that he or she is not a displaced person under this part may file an appeal in accordance with § 24.10.
Section 24.2(k) Initiation o f negotiations.This section of the part provides a special definition for acquisitions and displacements under Pub. L. 96-510 or Superfund. These activities differ under Superfund in that relocation may precede acquisition, the reverse of the normal sequence. Superfund is a program designed to clean up hazardous waste sites. When such a site is discovered, it may be necessary, in certain limited circumstances, to alert the public to the danger and to the advisability of moving immediately. If a decision is made later to permanently relocate such persons, those who had moved earlier would no longer be on site when a formal, written offer to acquire the property was made and thus would lose their eligibility for a replacement housing payment. In order to prevent this unfair outcome, we have provided a definition which is based on the public health advisory or announcement of permanent relocation.
Section 24.3 No duplication o f payments.This section prohibits an Agency from making a payment to a person under these regulations that would duplicate another payment the person receives under Federal, State, or local law. The Agency is not required to conduct an exhaustive search for such other payments; it is only required to avoid creating a duplication based on the Agency’s knowledge at the time a payment under these regulations is computed.
Section 24J)(c) Reports.This paragraph allows Federal agencies to require the submission of a report on activities under the Uniform Act no more frequently than once every three years. The report, if required, will cover activities during the Federal fiscal year immediately prior to the submission date. In order to minimize the administrative burden on Agencies implementing this part, a basic report form (see Appendix B of this part) has been developed which, with only minor modifications, would be used in all Federal and federally-assisted programs or projects.
Subpart B—Real Property Acquisition
Section 24.101(b) Less-tban-full-fee interest 
in real property.This provision provides a benchmark beyond which the requirements of the subpart clearly apply to leases. However, the Agency niay apply the regulations to any less-than-full-fee acquisition which is short of 50 years but which in its judgment should be covered.
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Section 24.102(d) Establishment of offer of 
just compensation.The initial offer to the property owner may not be less than the amount of the Agency’s approved appraisal, but may exceed that amount if the Agency determines that a greater amount reflects just compensation for the property.
Section 24.102(f) Basic negotiation 
procedures.It is intended that an offer to an owner be adequately presented, and that the owner be properly informed. Personal, face-to-face contact should take place, if feasible, but this section is not intended to require such contact in all cases.
Section 24.102(i) Administrative settlement.This section provides guidance on administrative settlement as an altemativè to judicial resolution of a difference of opinion on the value of a property, in order to: avoid unnecessary litigation and Congestion in the courts.All relevant facts and circumstances should be considered by an Agency official delegated this authority. Appraisers, including reviewing appraisers, must not be pressured to adjust their estimate of value for the purpose of justifying such settlements. Such action would invalidate the appraisal process.
Section 24.102(j) Payment before taking 
possession.It ¡9 intended that a right-of-entry for construction purposes be obtained Only in the: exceptional case, such as an emergency project, when there is no time to make an appraisal and purchase offer and the property owner is agreeable to the process.
Section 24.l02(m) Pair rental.Section 301(6) of the Uniform Act limits what an Agency may charge when a former owner or previous occupant of a property is permitted to rent the property for a short term or when occupancy is subject to termination by the Agency on short notice. Such rent may not exceed "the fair rental value * * * to a short-term occupier." The Agency’s right to terminate occupancy oh short notice (whethèr or not the renter also has that right) supports the establishment of a lesser rental than might be found in a longer, fixed-term situation.
Section 24.103(a) Standards of appraisal.
. In paragraph (a)(3) of this section, it is intended that all relevant and reliable ' approaches to value be utilized. However, where an Agency determines that the market approach will be adequate by itself because of the type of property being appraised and the availability of sales data, it may limit the appraisal assignment to the market approach.

Section 24.103(b) Influence of the project on 
just compensation.As used in this section, the term “project” is intended to mean an undertaking which is planned, designed, and intended to operate as a unit.Because of the public knowledge of the proposed project, property values may be affected. A property owner should not be

penalized because of a decrease in value caused by the proposed project nor reap a windfall at public expense because of increasejd value created by the proposed project,
Section 24.103(e) Conflict o f interestThe overall objective is to minimize the risk of fraud and mismanagement and to promote public confidence in Federal and federally-assisted land acquisition practices. Recognizing that the costs may outweigh the benefits in some circumstances, § 23.103(e) provides that the same person may both appraise and negotiate an acquisition, if the value is $2,500 or less. However, it should be : noted that all appraisals must be reviewed in accordance with § 24.104. This includes appraisals of real property valued at $2,500, or less.
Section 24.104 Review of appraisals.This section recognizes that Agencies differ in the authority delegated to the review appraiser. In some cases the reviewer establishes the amount of the offer to the owner and in other-cases the reviewer makes a recommendation which is acted on at a higher level. It is also within Agency discretion to decide whether a second review is needed if the first review appraiser establishes a value different from that in the appraisal report or reports on a property.Before acceptance of an appréisal, the review appraiser must determine that the appraiser's documentation, including valuation data and the analyses of that data, demonstrates the soundness of the appraiser's opinion of value. The qualifications of the review appraiser and the level of explanation of the basis for the reviewer’s recommended or approved valúe depend on the complexity of thé appraisal problem. For a low value property requiring an uncomplicated valuation process, the reviewer’s approval, endorsing the appraiser’s report, may satisfy the requirement for the reviewer’s statement.

Section 24.106 Expenses incidental to 
transfer of title to the Agency.Generally, the Agency is able to pay such incidental costs directly and, where feasible, is required to do so. In order to prevent the property owner from making unnecessary out-of-pocket expenditures and to avoid duplication of expenses, the property owner should be informed early in the acquisition process of the Agency’s intent to make such arrangements. In addition, it is emphasized that such expenses must be reasonable and necessary.
Subpart C—General Relocation Requirements

Section 24.204(a) Availability of 
comparable replacement dwelling before 
displacement.This provision requires that no one may be required to move from a dwelling without one comparable replacement dwelling having been made available. In addition, S 24.204(a) requires that, “Where possible,, three or more comparable replacement dwellings shall be made available." Thus the basic standard for the number of referrals required under this

section is three. Only in situations where three comparable replacement dwellings are not available (e.g., when the local housing market does not contain three comparable dwellings) may the Agency make fewer than three referrals.
Section 24.205 Relocation assistance 
advisory services.Section 24.205(c)(2)(ii)(C) is intended to emphasize that if the comparable replacement dwellings are located in areas of minority concentration, minority persons should, if possible, also be given opportunities to relocate to replacement dwellings not located in such areas.
Section 24.206 Eviction for cause.Basic eligibility for assistance is established on the basis of facts existing as of the date of the initiation of negotiations. Once the Agency has determined that a person has satisfied such requirements there is no basis for changing that determination.
Section 24.207 General requirements— 
claims for relocation payments.Section 24.207(a) allows an Agency to make a payment for low cost or uncomplicated moves without additional documentation, as long as the payment is limited to the amount of the lowest acceptable bid or estimate.
Stibpart D—Payment for Moving and Related 
Expenses 1

Section 24.307 Discretionary utility 
relocation payments.Section 24..307(c) describes the issues which must be agreed to between the displacing agency and the utility facility owner in determining the amount of the relocation payment. To facilitate and aid in reaching such agreement, the practices in the Federal Highway Administration regulation,23 CFR, Part 645, Subpart A, Utility Relocations, Adjustments and Reimbursement, should be followed.
Subpart E—Replacement Housing Payments

Section 24.401 Replacement housing 
payment for 180-day homeowner-occupants.The provision in 5 24.401(c)(4)(iii) to use the current fair market value for residential use does not mean the Agency must have an appraisal made. Any reasonable method at arriving at the fair market value may be used.The provision in § 24.401(d) set forth the factors to be used in computing the payment that will be required to reduce a person’s replacement mortgage (added to the downpayment) to an amount which can be amortized at the same monthly payment for principal and interest over the same period of time as the remaining term on the displacement mortgages.In any case where the person elects to obtain a replacement mortgage of a lesser amount than the one computed in the buydown determination, then the amount computed as the “buydown” payment must be adjusted to reflect the change in mortgage amount. This can be done through proration by dividing the amount of the actual
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Section 24.402 Replacement housing 
payment for 90-day occupants.The downpayment assistance provisions in § 24.402(c) are intended to limit such assistance to the amount of the computed rental assistancë payment for a tenant or an eligible homeowner. It does, however, provide the latitude for Agency discretion in offering downpayment assistance which exceeds the computed rental assistance payment, up to the $5,250 statutory maximum. This does not mean, however, that such Agency discretion may be exercised in a selective or indiscriminate fashion. The i displacing agency should develop a policy which affords equal treatment for persons in like circumstances and this policy should be applied uniformly throughout the Agency’s programs or projects.For purposes of this section, the term downpayment means the downpayment ordinarily required to obtain conventional loan financing for the decent, safe, and sanitâry dwelling actually purchased and occupied. However, if the downpayment actually required of a displaced person for the purchase of the replacement dwelling exceeds the amount ordinarily required, the amount of the dôwhpayment may be the amount which the Agency determines is necessary,,
Section 24.404 Replacement housing o f last 
resort.Section 24.404(c)(2) permits the use of last resort housing, in special cases, which may vary from the usual standards of coihparabifity. However, it should be specially rioted that such variation should nevefresaltihaloweringof housing standards nor should it ever result in a lower quality of living style for the displaced person. The physical'characteristics of the replacement dwelling may be dissimilar to those of the displacement dwelling but they may never be inferior.Onçe.xample might be the use of a new mobile home to replace a very substandard conventional dwelling in an area where comparable conventional dwellings are not availablêAnother example could be the use of a superior, but smaller decent, safe and sanitary dwelling to replace a large, old sub­standard dwelling, only a portion of which is being used as living quarters by the occupants and no other large comparable dwellings are available in the area.
Section 24.404(b) Basic rights o f persons to 
be displaced.This paragraph affirms the right of a 180- day homeowner-occupant, who is eligible for a replacement. •
A p p e n d ix  B  to Part 24— Sta tistica l 
Report Form  < ' <w< > _ ' \C , -¡.r •This appendiX seta forth the statistical . , information collected from Agencies in accordancë with § 24.9(c).

General ,1. Report coverage. This report covers all relocation arid real property acquisition activities under à Federal or à federally assisted project or program subject to the ' provisions, of. the Uniform Relocation Assistance arid Real Property Acquisition , Policies Act of 1970, as amended by Pub. L. 100-17,101 Stat. 132.2. Report period. Activities shall be reported bn a Fédéral Fiscal Year basis, i.e., October 1-Septeiriber 30.3. Where and when to submit report.Submit an original and two copies of this report to [Name and Address o f Federal 
Agency) as soon as possible after September 30, but NOT LATER THAN NOVEMBER 15.4. How to report relocation payments. The full amount of a relocation payment shall be reported as if disbursed in the year during which the claim was approved, regardless of whether the payment is to be paid in installments.5. How  to report dollar amounts. Round off all money entries In Parts B and G to the nearest dollar.6. Statutory references. The references in Part B indicate the Section of the Uniform Act that authorizes the cost housing payment under § 24.401, to a reasonable opportunity to purchase a comparable replacement dwelling. However, it should be read in conjuriction with the definition of “owner of a dwelling” at § 24.2(n). The Agency is not required to provide persons owning only a fractionaFifttereSt in the displacement dwelling a greater level of assistance to purchase a replacement dwelling than the Agency would be required to provide such persons if they owned fee simple title to the displacement dwelling. If such assistance is not sufficient to buy a replacement dwelling, the Agency may provide additional purchase asSiStarice or rental assistance.
Section 24.404(c) Methods o f providing 
replacement housing. • -:•>* : ; ; - •- * ? :The üsè bf cost effective means of providing.replacement housing is implied, throughout the subpart-The term “reasonable cost" is used here to underline the fact that while innovative means to provide housing are encouraged, they should be cost-effective.Subpart F—Mobile Homes
Section 24.503 Replacement housing 
payment for 160-day mobile homeowner- 
occupants.A 180-day owner-occupant who is displaced from a mobile home on a rented site may be eligible for a replacement housing payment for a dwelling computed under § 24.401 and a replacement housing payment for a site computed under § 24.402. A 180-day owner-occupant of both the mobile home and the site, who-relocates the mobile home, may be eligible for a replacement housing payment under § 24.401 to assist in the Purchase of a replacement site or, under »•§ 24.4Q2, to assist in renting a replacement. site,. . ; ... ,
Part A  . Persons DisplacedReport in Part A  the number of persons (“households,") “businesses, including nonprofit organizations," and "farms") who

were permanently displaced during the fiscal year by project or program activities and moved to their replacement dwelling or location. This includes businesses, nonprofit organizations and farms which, upon displacement, discontinued operations. The category “households” includes all families and individuals. A family shall be reported as “one" household, not by the number of people in the farriily unit. Persons shall be reported according to their status as “owners" or “tenants" of the property from which displaced.
Part B. Relocation Payments and Expenses

Columns (A) and (B). Report in Column (A) the number of claims approved during the report year. Report in Column (B) the total amount represented by the claims reported in Column (A).
Lines 7A  and 9, Column (B). Report in Column (B) the amount of costs that were included in the total amount approved on Lines 6 and 8, Column (B),
Lines 12A and B. Report in Column (A) the number of households displaced by project or program activities which were provided assistance in accordance with Section 206(a) of the Uniform Act. Report in Column (B) the total financial assistance under Section 206(a) allocable to the households reported in Column (A). (If a household received financial assistance under Section 203 or Section 204 as well a8 under Section 206(a) of the Uniform Act, report the household as a claim in Column (A), but in Column (B) report 

only the amount of financial assistance allocable to Section 206(a). For example, if a tenant-household receives a payment of $7,000 to rent a replacement dwelling, the sum of $5,250 shall be included on Line 10, Column (B), and $1,750 shall be included on Line 12B, Column (B).) . ,v>"
Line 13. Repprt on Line 13 all . administrafive.costs ipcuirpd during the report year, in connection with providing . relocation advisory assistance and services under Section 205 of the Uniform Act.
Line 15. Report on Line 15 the total number of relocation appeals filed during the fiscal year by aggrieved persons.

Part C —Real Property Acquisition Subject to 
Uniform A ct

Line 16, Columns (A) and (B). Report in Column (A) all parcels acquired during the report year where title or possession was vested in the acquiring agency during the reporting period. (Include parcels acquired without Federal financial assistancé, if there was or will be Federal financial assistance in other phases of the project or program.) Report in Column (B) the total of the amounts paid, deposited iri court, or otherwise made available to a property owner pursuant to applicable law in order to Vest title or possession in the acquiring agency.
Line Í7. Report on Line 17 the niiniber of parcels reported on Line 16 that were. acquired,by condemnation where, price disagreement was involved.

BILLING CODE 4910-22-M
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DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

49 CFR Part 383

IFHWA Docket No. MC-87-18]
RIN 2125-AB68

Commercial Driver Testing and 
Licensing Standards

AGENCY: Federal Highway Administration (FHWA), DOT. 
a c t io n : Final rule.
s u m m a r y : The FHW A is amending Part 383 of the Federal Motor Carrier Safety Regulations (FMCSRs) to establish minimum standards for State testing and licensing of commercial motor vehicle (CMV) drivers, in keeping with the Commercial Motor Vehicle Safety Act of 1986 (the Act). The FHWA, with this rulemaking, is establishing standards which include commercial driver licensing and testing procedures to be used by the States; knowledge, skills, and abilities which drivers of different types of CMVs must possess; and the information to be contained on the commercial driver’s license (CDL) issued by the States. The standards also require that CM V drivers take and pass the appropriate knowledge and skills tests by April 1,1992, in order to be qualified and licensed to operate a CM V. These actions are being taken to improve the safe operation of CM Vs, and to help reduce truck and bus accidents and injuries by effecting minimum Federal standards for the qualification of CM V operators, as called for in the Act.In addition, the FHW A published a request for comments on several petitions for waivers from various requirements of the Act for certain groups of drivers on April 14,1988 (53 F R 12504; FHW A Docket No. MC-88-8). These groups included farmers, firefighters, transit workers, active duty military personnel, certain railroad employees and employees of public utilities. Specifically, the FHW A requested public comment on whether, if granted, the waivers would serve the public interest or diminish public safety as required by the waiver provisions included in the Act. The comment period closed on May 14,1988, and the FHW A received over 2000 comments. These comments are being analyzed and a separate action will address them in detail.

EFFECTIVE DATE: August 22,1988, except for § 383.23, which will be effective April 1,1992.
FOR FURTHER INFORMATION CONTACT:Ms. Jill L. Hochman, Chief, Standards

Review Division, Office of Motor Carrier Standard», (202) 366-4009, or Mr.Thomas P. Holian, Office of the Chief Counsel, (202) 366-1350, Federal Highway Administration, 400 Seventh Street, SW., Washington, DC 20590. Office hours are from 7:45 a.m. to 4:15 p.m. e.t., Monday through Friday. 
SUPPLEMENTARY INFORMATION:BackgroundCurrently, only 32 States issue some form of a classified driver’s license (i.e., a license which makes a distinction between types of vehicles the holder may operate). O f these, only 12 require State-conducted, behind-the-wheel testing of all applicants in a vehicle which represents the type which the driver operates or expects to operate. The other 20 States waive testing if the applicants meet certain conditions, such as certification of training and testing by their employer, and two States recognize training schools. The remaining 18 States and the District of Columbia do not require applicants to demonstrate their driving skills in the types of vehicles they drive or intend to drive, nor do they require certification of training and testing by the employer or a recognized training-school. Drivers in these States who may be qualified to drive only a passenger car may also drive an 18-wheeler or a three-axle intercity bus.The Congress enacted the Commercial Motor Vehicle Safety Act of 1986 (Title XII of Pub. L. 99-570) to address these problems. Section 12005 of the Act directs the issuance of minimum testing standards to ensure the fitness of drivers of CMVs. In general, the standards must include written and driving tests. The written tests must cover the driver’s knowledge of Federal regulations related to the safe operation of CM Vs contained in Title 49 of the FMCSRs (49 CFR Chapter III) and knowledge of the vehicle’s safety systems. The skills tests must be taken in a vehicle representative of the type of vehicle that each person operates or expects to operate. Also, the standards must ensure that persons are qualified to operate a CM V according to regulations published in the FMCSRs, to the extent that these regulations are applicable to such persons. In addition, the standards must ensure that drivers of CMVs which contain hazardous materials are qualified to operate such vehicles and have a working knowledge of the hazardous materials regulations. Finally, minimum scores for passing the tests must be established.Section 12006 requires establishment of minimum uniform standards for issuance of CDLs by States. At a

minimum, each person to whom a CDL is issued must pass written and driving tests that meet the established standards. Also, CDL documents must contain certain information and be tamperproof.Section 12009 delineates requirements with which States must comply in order to avoid having Federal-aid highway funds withheld. Some of these requirements are related to issuance of a CDL and must be addressed in the driver licensing procedures. Generally, these requirements define the conditions which must be met for a State to issue a CDL, the information a State must provide to the Commercial Driver’s License Information System (CDLJS) about its CDL holders, and the checks a State must make of each applicant’s driving record before issuing the CD LSection 12011 of the Act provides for the withholding of funds from States which fail to substantially comply with any of the requirements listed in section 12009(a). This final rule addresses a portion of those requirements. Thus, a State that is not in substantial compliance (throughout Fiscal Year 1993 and subsequent years) with this and other regulations issued pursuant to the Act could lose 5 percent of its Federal- aid highway funds in Fiscal Year 1994, and 10 percent in later years. At a later date, the FHW A will propose in the Federal Register, for State and public comment, a definition of “substantial compliance” and the means of assuring it for the purposes of the withholding provisions of the Act.Throughout implementation of the Act, the FHW A has solicited comment from the States, industry, and the general public. These cooperative efforts have helped to ensure the commercial driver’s licensing program is effective and practical. The notice of proposed rulemaking (NPRM) requested comment to Docket MC-87-18 on three alternative approaches to establishing testing and licensing programs in consonance with the Act. In addition, the NPRM identified and sought comment on numerous issues associated with program implementation. To stimulate public comment and discussion, the FHW A organized four public forums—in Washington, DC, Atlanta, St. Louis, and Los Angeles—at which 60 persons testified on behalf of a full range of public agencies and private associations and enterprises. In addition, over 1,200 parties submitted comments to Docket MC-87-18.Following is a listing of the comments submitted to Docket MC-87-18 by major categories:
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NTSB...............................    1State-agencies............... ..............39State-related'groups.............3Trucking industry, and related parties... 21Bus industry end related» parties ............ 29General-trade* associations..................  12-Insurance industry................ ...................... 3Public interest associations...................  2Farmers protesting rule or seeking.waiver........... ...............     1,019-Others protesting rulfe or seekingwaiver..........................................   28Other individuate.....................................  43'Total.........................   1,200'

The FHW A expects to assess whether and what types of duplication or overlap, may exist between testing requirements of the CDL program and the requirements in Pact 391 of the FMCSRs. This will'be part ofithe FHW A’s continuing efforts to ensure that the CDL program is practical and effective.- Any reduction or elimination of burdens on drivers, States, or motor carriers that may be realized.as part ofithis assessment would be incorporated-into future rulemaking actions.The rest of this supplementary information section5 summarizes the major differences between- the NPRM and this final rule, discusses the FHWA’s selection among the alternative approaches-proposed in the NPRM; and presents, a, section-by-section analysis of the rule;Major Differences Between NPRM and Final RuleIn response to the many public comments on the NPRM, and FHWA. has incorporated!numerous changes and' refinements in this1 final rulfe, all of which are discussed in dieted further below. With respect to certain issues prominently raised in the NPRM or by the respondents to the docket, the FHWA has:(T) Selected Alternative 2 as the basis for the final rule-.(2) 'Eliminated the Commercial*Driver’s Certificate (CDC), and replaced it—for foreign, drivers only—with-a “Nonresident CDL.”(3) Eliminated the requirement that-a State check an applicant's record with all other States.(4f Clarified which applicants may, at the discretion’of the State,.substitute driving record and other qualifications for their CDL skilife tests.(5)i Adopted a three-ttered vehicle classification system,.based on weight and configuration, and! added a passenger endorsement available, in all three vehicle groups;

(6) Eliminated the air brake endorsement and substituted a restriction.(7) Eliminated the skills test in a tank vehicle.(8) Enhanced the flexibility accorded to-the States with regard to knowledge and skills requirements.(9) 'Allowed the States the leeway to establish their own knowledge and skills test performance standards.(-10)-Omitted-any specification for CDL document format*.The changes listed above only partially, reflect the. differences between the NPRM- and the-final rule; the seetion- by'-section- analysis presents the specifics and rationale o f  all such changes.
S e le ctio n  A m o n g  A lte rn a tiv e  
A p p ro a ch e s

Development o f AlternativesThe Congress passed the Act because of public concern for improving safety on the Nation’s highways. To. remedy, this, concern, and- to, assure the public that all CM V operators possess at least the minimum knowledge and'skills necessary to safely operate their vehicles,, the Act directed the Secretary to develop minimum testing and licensing standards which all States must'meet; Tn response to this mandate, the-FHWA, in its NPRM of December IT, 1987, considfered whether tor propose specific standards or more general- standards that- would1 give the States greater discretion in implementing the te s ting-and: licensing; programs mandated by-the-Act. TheFHW A decided1 to propose two principal' alternatives for consideration by the States and other interested parties, and a third4 alternative that would allow Stetfes to use'eitfter of the two1 main alternatives.Under NPRM Alternative T, the States would have tb develop and implement a CM V’ driver licensing,program meeting the requirements of the Act without specific directions on program content A  State wauldbe required to submit its testing and' licensing plan to the FHW A explaining how its llcensing program meets the requirements in the-Act. The FHW A would then review each plan to determine whether it is,likely to be effective in determining whether a. person is qualified to, operate a CMV!Under NPRM Alternative 2, the. FHW A would issue specific minimum standards, especially, with regard to application procedures, the content of basic tests; and methods of testing, States-would have to. meet those specific

testing and licensing standards in order to satisfy the requirements of the Act. Under Alternative 2, the States also would have flexibility to exceed the prescribed Federal standards in all areas, and would benefit from considerable leeway in implfementing many of the prescribed minimum standards..Undfer NPRM Alternative 3, each State would elect either to participate in the iterative process described in Alternative 1, or to adhere to the requirements of Alternative 2.In-several areas; the FHW A proposed identical’provisions for each of the. three alternatives. These areas included the vehicle classifications, license endorsements, conditions. States must meet to-“grandfather” certain- drivers, and information tb be contained on the license document. Thus, while Alternatives 1 or. 3 would have provided greater flexibility to the Stetes, these; alternatives required'uniform minimum standards in the above areas;
Public Response to the AlternativesIn-the NPRM; the FHW A solicited comments on the desirability of each of the three alternatives. As indicated in Exhibit 1, Alternative 2 garnered strong support from the overwhelteing majority of respondents in virtually all categories, including: The NTSB; four- fifths of the.Stetes and the District of Columbia; the American Association of Motor. Vehicle Administrators (AAMVA);, trucking industry associations, carriers, and the International Brotherhood of Teamsters (IBT)5 general trade associations; the insurance industry; and public interest groups. Only transit and school bus interests endorsed Alternative 1 to any appreciable degree.O f the States and the District of Columbia, 40 preferred Alternative 2; five argued for Alternative 1; and five supported Alternative 3: Dual opinions emerged from the docket responses,of two transportationr-related agencies in one State: In compiling these State totals, the FHW A first used the direct State responses to the NPRM docket. When a State did not submit a docket response, or did not address the alternatives issue in its response, the FHW A made use of a survey conducted and-submitted to the docket by AAMVA..Thus,, the FHW A gleaned 29 State responses on this issue directly from, the docket, and 22.State and District, of Columbia responses by means of.the A A M V A  submittal..
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Exhibit 1.—Stratified Tally of Preferences for Alternatives 1,2, and 3
Respondent category Total Preferences by alternative

re­
sponses Alt.

1
Alt.
2

Alt.
3

No
opinion

NTSB...................... 1 1States and D.C.:
Direct responses to FHWA............... 1Responses thru AAMVA............... 1State/D.C. totals....... „........ 0

State-related:
AAMVA................... 1

1
1

9

1

5 1

Natl. Conf. of State Legislatures.................
» 1Essex Corp.................. 1

9
Trucking industry and related parties:

Trucking Associations..................

Unions..................... 8
1

7
1

1

Bus industry and associations:
Public Transit Industry:

Carriers......................

3

6
1
1

3

1
1
1

1APTA................... ...
Private Bus Industry. Am. Bus Assoc.........

School Bus Industry:.............. .....
Wisconsin......................... 18 18

1All others..................... 1

8

1

1
Trade associations:

General Industry........... ........... 9Agriculture............... .....
Assoc, of Am. Railroads...... ............. 1

3
1Insurance industry... ............. .

Public interest associations:
AAA...................... t1 11HUFSAM............... ............ 6 1 3 1 H i

Selected AlternativeBased on the substance and volume of the arguments in the docket, which emphasized Alternative 2 as best meeting the Congressional mandate for minimum uniform Federal standards for the CDL program, the FHW A has selected Alternative 2 as its conceptual framework for the final rule. Thus, the final rule consists of NPRM Alternative 2, as modified in light of the comments to the docket. These modifications are described in the section-by-section analysis, which appears later in this preamble.
Issues and Arguments Underlying the 
Selected AlternativeIn reviewing the docket, the FHW A identified several major issues bearing on the selection among alternatives.This part of the supplementary information section analyzes those issues, and shows how the Alternative 2 approach—as incorporated in the final rule—responds to them in comparison with Alternative 1.The comments in favor of Alternative 3 were essentially the same as those supporting alternative 1 because Alternatives 3 and 2 differed largely in the former’s inclusion of Alternative 1 as an option open to the States. Three respondents—the NTSB, the American Trucking Associations, Inc. (ATA), and

the Commonwealth of Pennsylvania— asserted that Alternative 3 was inferior to Alternative 1 because it would establish two completely different administrative paths for the States and the FHW A. As the NTSB stated, "Alternative 3 raises questions and problems that do not exist if either of the primary alternatives is chosen.There would be additional administrative burdens as FHW A attempts both to establish national standards and review and approve State plans.” The AT A  likewise opposed Alternative 3 “because it would exacerbate the problem (of lack of uniformity of licensing standards) by allowing two entirely different approaches to the establishment of licensing standards.” For all of these reasons, the following discussion confines itself to the primary choices, Alternatives 1 and 2.
FederalismThis regulation has obvious Federalism implications because it will have a substantial direct effect on the States. This direct effect will result from the introduction of statutorily mandated minimum Federal standards for the testing and licensing of CM V operators. However, the FHW A has adhered strictly to the criteria of Executive Order 12612, "Federalism,” in writing this rule. Specifically:

(a) The FHW A has closely examined the statutory authority supporting this action, and has carefully assessed its necessity. The rule derives its authority from the Commerical Motor Vehicle Safety Act of 1986, which requires the Secretary to “issue regulations to establish minimum Federal standards for testing and ensuring the fitness of persons who operate commercial motor vehicles,” and to establish “minimum uniform standards for the issuance of commerical drivers’ licenses by the States and for information to be contained on such licenses.” (Pub. L. 99- 570, sections 12005 and 12006.) The necessity for this action resides in the need for improved highway safety with respect to CMVs. For example, in 1985, medium and heavy trucks were involved in 12.3 percent of all fatal highway accidents, but accounted for only 4.9 percent of vehicle-miles traveled and approximately 2 percent of registered vehicles. Owing to this disproportionate involvement of CMVs in highway fatalities, the Congress found that minimum Federal standards for State testing and licensing of CM V operators were necessary to help assure that such drivers have the knowledge and skills necessary to operate their vehicles safely. Thus, this action is both authorized and necessary.



27631Federal Register /' VoLMoreover, the EHW A has consulted the States and relied heavily on their collective experience before implementing this action; The NPRM yielded comments; on the proposed minimum uniform Federal standards from 29 States, and die other States expressed their opinions through the AA M V A . As Exhibit 1 indicates, the States and: the District of Columbia overwhelmingly endorsed Alternative 2. With the changes introduced in this final rule to augment the flexibility available to the States, the FHW A believes that an even higher proportion of States will favor the conceptual basis of this rulemaking. Furthermore, the FHW A has constructively addressed many of the comments to. the docket from those States supporting Alternative 1 or Alternative 3.(jt>) Because the CM V safety problem; is national in scope, it is necessary to have the reciprocity among the States that is mandated by the provisions of the A c t  While this action establishes minimum standards for the issuance of CDLs, it does not in any way alter the basic role of the States in issuing driver’s licenses.(c) While specifying minimum uniform Federal standards for CM V operator testing and licensing* Alternative 2 grants to the States the maximum administrative discretion possible. Not only may each State choose to impose its own higher standards in every facet of the program, but the States will also benefit from significant flexibilities in applying the minimum standards.Indeed; the “ flexibility” section below identifies (in Exhibit 2) 19 sample areas in which the States will exercise considerable latitude within the minimum standards.(d) The language of the enabling legislation requires the establishment of uniform national standards for this program. However, the FHW A has carefully considered the comments of the States and their organizations in formulating these standards. In addition, the FHW A has worked closely with State officials in their independent efforts to develop materials and procedures with which to implement the GDL Program. Federal/State cooperation has also characterized the development of the CDLIS, an integral part of the total' program.This final rule, based on Alternative 2 in the NPRM, therefore, conforms fully to the letter and spirit of the Federalism Policymaking Criteria issued by the President.
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Federal Involvem ent'as View ed by  
RespondentsThe docket responses substantiated the FHW A’s assessment of the Federalism implications of Alternative 2. Only a few responding organizations equated Alternative 2 with undue Federal interference in internal State prerogatives. On the other hand, at least one respondent argued that the Federal review and approval process embodied in: Alternative 1 could lead to a more intrusive Federal presence than would be. the case-in Alternative 2; Thus, Pennsylvania observed:While on-the surface, Alternative 1 seems to provide greater flexibility for the States, in reality, there will be minimum standards that FHWA will utilize to judge whether a State’s program is acceptable or not. However, these standards will not be openly discussed or developed * * *. Although [Alternative 1] provides the guise of State flexibility, it actually allows FHWA more latitude in interpreting without State comment what constitutes an acceptable program. A State could make an enormous- investment in the development of a test only to have it rejected * * * because it is deemed “ineffèctive” by FHWA However, “effectiveness" is, not defined within the prDposed rules [fbr- Altemative 1]; Therefore; we feel that Alternative 2 provides States with more latitude in dfevelbping their testing programs by providing [them] withdear minimum guidelines for the program.The Alternative 1 process would require each State to submit a planning document for FHW A review by July 15, 1989. The FHW A, in turn, would have 90 days to review each plan and issue a détermination. The NPRM analysis states that?the FHW A would judge whether each plan is “likely to result in an effective program that insures that only qualified driver applicants are licensed;”4Given the short-time frame to evaluate 51 State and District of Columbia plans, however, the FHW A would have had to develop a set o f "checklist” criteria against which discrete elements of each State plan would be judged.
Consonance With Goals o f the A ctIn issuing the NPRM, the FHW A determined that all three Alternatives would accord with'the goals of the enabling legislation. However, the CDL program, far from being a unilateral Federal effort, will succeed or fail due to the degree of cooperation of a host of parties including the State motor vehicle administrations, carriers, drivers, and trade associations. The FHW A thus requested public comment on the desirability'of each of the alternatives. Most respondents—including the groups critical to program implementation—

/ Rfiles and Regulationshave asserted that only Alternative 2 provides the minimum uniform Federal; standards called for in the Act. Exemplifying these responses, the State of Illinois writes: “Alternative 2 is the only alternative that professionally addresses the problems which generated (the Act) in the first place;” By contrast, the respondent organizations overwhelmingly perceive Alternatives 1 and 3 as antithetical to the purpose of the A c t.A  minority of respondents, on the other hand, argued that the latitude afforded by Alternative 1 would lead to greater compliance on the part of the States. These arguments imply that greater compliance would result, in improved highway safety and would thus be consistent with the goals of the Act. On the basis of the tally of State opinions, the FHW A believes that compliance will also result if the rule encompasses die clear preference of most State respondents. In addition, the practical concerns discussed further below would support the FHW A’s view that Alternative 2 could better permit the States to focus their resources so as to meet the statutory deadline for full implementation of the GDL testing and licensing program—April 1,1992.In sum, the FHW A agrees with the majority of respondents that Alternative 2 is the better means of meeting the provisions of the Act.
Testing M aterials and ProceduresSimultaneously with this proceeding, a Committee of States (with FHW A funding; and technical support) has been developing a comprehensive set of commercial driver testing materials and procedures through a contractor, the Essex Corporation. These Essex outputs had'been circulated, in draft form, prior to the NPRM comment deadline. Several respondents misidentified NPRM Alternative 2 with the draft Essex outputs: that is, they mistakenly inferred that FHW A adoption of Alternative 2 would automatically include promulgation of the Essex testing materials and procedures as binding on all: States. For example, since the draft Essex materials included a mandatory off-street driving skills test, certain respondents incorrectly concluded that off-street testing—including the. provision of potentially costly sites and personnel—would be required of the States under Alternative 2;Such an inference continues to be incorrect, both for the specific off-street testing example and for the Essex outputs as a whole. The FHW A regards the Essex materials as important, but optional, aids for the States to consider



27632 Federal Register / V o l. 53, No. 140 / Thursday, July 21, 1988 / Rules and Regulationsin developing their own testing and licensing programs. States may incorporate all, some, or none of the Essex outputs in their testing programs, as long as those programs meet or exceed the minimum standards set forth in this rule. In the example cited above, this rule requires only that some or all of the skills test be given in actual traffic conditions. In other words, off-street testing remains an option available to, but not forced upon, each State. The same principle applies to all other elements of the Essex program, which may be of maximal utility to States that currently have no classified testing program in place and that do not wish to develop their own skills and knowledge tests.
Flexib ilityThe supporters of Alternatives 1 and 3 adduced as their prime argument the additional “flexibility” promised by those Alternatives. Comments by California and Pennsylvania, however, suggest that Alternative 1—with its early FHW A review requirement— would not be as flexible as it might appear, and Alternative 2 (as modified by the comments by A A M V A  and the States) would offer a high degree of latitude to the States.Exhibit 2 lists 19 examples of flexibility available to the States within the minimum standards of the final rule. As requested by A A M V A  and several States, the FHW A has also revised the knowledge and skills listings of NPRM Alternative 2 to enhance State flexibility. Knowledge and skills requirements have been made more general so as to allow the States greater discretion in selecting specific topics for emphasis.In arguing for the flexibility afforded by Alternative 3, the State of Alaska cited its own unique situation: The existence of many localities that, although physically detached from the State highway network and from driver testing facilities, still have CMVs and operators subject to this final rule. The FHW A believes that the waiver process as prescribed in the Act and in § 383.7 would be the most appropriate forum in which to address this specific local problem.Exhibit 2.—Examples of Flexibilities Offered by Final RuleEach State may * * *(1) Set the price level for the CDL.(2) Set age limits for CDL holders not covered by Part 391 of the Federal Motor Carrier Safety Regulations.(3) Establish the duration of its penalties against driver applicants

p rovid ing fa ls e  inform ation. (Section  383.73)(4) Impose or omit knowledge and skills tests on applicants for renewal or for license transfer from other States. (Section 383.73)(5) Develop alternative methods for the driver certifications to ensure compliance with verification of driver qualifications (Section 383.73)(6) Contract with third parties to administer skills tests, or preserve skills testing as an exclusive State prerogative. (Section 383.75)(7) Waive, or insist upon, driving skills tests for certain categories of initial CDL applicants who are already CM V operators. (Section 383.77)
(8) In corporate, or om it off-street 

testing a s part o f  the sk ills test. (Se ction  383.113)(9) Use simulator technology in the skills testing program, although not as a substitute for the required test in traffic. (Section 383.113)(10) Develop its own driver and examiner manuals incorporating test content and procedures. (Section 383.131)
(11) A d m in is te r  k n o w le d g e  tests in  

w ritten, oral, or m ach in e  form ats, or a n y  
co m b in atio n  thereof. (Se ctio n  383.133)(12) Prepare its own knowledge test question and procedures in keeping with the required knowledge areas. (Section383.133)(13) D e v e lo p  its o w n  m etho ds for  
skills testin g an d  sco ring. (Se ctio n383.133)(14) S e t the q u a lifica tio n  requirem ents  
for d river e xa m in e rs. (Se ctio n  383.133)(15) Accept in whole or in part, or ignore, the Essex Corporation materials and procedures now under development for the Committee of States.(16) Determine the waiting period for an applicant to retake a test which he/ she fails, and the maximum number of times a person may take and fail any test. (Section 383.135)(17) D e sig n  the form  its C D L  
d ocu m en t. (Se ctio n  383.153)(18) S h o w  or om it the a p p lica n t’s 
S o c ia l S e cu rity  N u m b er, w eigh t, e ye  
color, or h air co lo r on the C D L  (Se ctio n  383.153)(19) Incorporate im proved p o sitiv e  
id en tifica tio n  m etho ds on the C D L  
(Section  383.153)In addition to the foregoing flexibilities, each State may add more stringent requirements to the minimum standards contained in all individual sections of the rule.
C>ostMost of the States supporting Alternatives 1 and 3 pointed to the allegedly higher costs of Alternative 2.

In reality, each State will be free to set the price of the CDL at any level, regardless of the selected Alternative. Furthermore, the “grandfathering” and “third-party testing” provisions of the final rule will allow the States to mitigate the impact of initial startup costs on State budgets. Inferring that Alternative 2 incorporated the Essex tests as requirements, certain respondents incorrectly ascribed to Alternative 2 the major capital investment associated with producing off-street testing sites Statewide. In fact, Alternative 2 did not include any such requirement, nor does the final rule. Conversely, Alternative 1 carried a significant administrative cost burden- preparation, submission, and iteration of the State Plan at an early date. Under the final rule, States will need to plan carefully for program implementation, but the clarity of the standards could lead to more efficient planning than would have been the case under Alternative 1. For all these reasons, cost considerations do not argue against Alternative 2 as incorporated in the final rule.
ReciprocityThe Act mandates reciprocity among all States. Many respondents argued that, given the history of the development of State licensing procedures, one State could hardly be expected to have full confidence in all the other State programs unless a perceived minimum uniform national standard pervailed. Reciprocity, in turn, will influence State decisions on such issues as transfer retesting. As the approach perceived by most respondents as uniform, Alternative 2 would encourage true nationwide reciprocity including the minimization of the retesting hurden.

Practical ConcernsIn arguing in favor of Alternative 2, most responding jurisdictions and organizations cited the practical problems inherent in the Alternative 1 process. Although time is of the essence in the CDL program, respondents pointed out, the requirement under Alternative 1 for a State plan, FHWA review, and possible further iterations would detract from the States’ ability to comply with the April 1,1992, deadline. The paperwork and likely time delays would create high cost burdens at both the State and Federal levels. By contrast, at least one respondent pointed out that adoption of Alternative 2 in mid-1988 would give all involved parties—including CM V operators and their employers—an early warning of
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the April 1,1992, requirements, hence a head start on responding to them. One State respondent claimed that Alternative 2, by advancing specific Federal requirements, could ease the task of pushing enabling legislation through the respective legislatures.
M e ch a n ism s T o  A s su r e  S ta te  
C o m p lia n ceTo assure proper implementation of the CDL testing and licensing standards, State compliance must take two forms. First, a State must design an organizational framework and set of procedures and materials that will allow the standards to be met. Second, the State must administer the program so that the organization, procedures, and materials actually function according to the program design. In the NPRM, Alternative 1 would have addressed the first form of compliance by producing an FHWA-approved State plan for CDL testing and licensing. By contrast, Alternative 2 would have included neither a requirement for State plans, nor a process for their review by FHWA. The NPRM did not address the second form of compliance in any way under either Alternative, except to raise the following question for comment:* * Is it appropriate for the Governor tocertify that thè State is in compliance? Should the FHWA monitor the licensing procedures and, if so, on what basis? What is the most practical and cost-effective method that can be used to certify that the States are in compliance? Should the FHWA approve each of the States’ programs? If so, how often should the FHWA review these determinations?In the NPRM docket, 19 States and the AAM VÀ responded to this question. No consensus emerged from their responses. The largest group of respondents .(five States and AAM VA) asserted that State self-certification would suffice, without any subsequent FHWA audit programs. The 14 other commeijters embraced ten different compliance certification schemes, most of which combined an initial State certification with some form of FHW A review on an initial, random, annual, or longer-term basis. One respondent suggested initial State certification with a periodic “peer review” to be conducted annually by A A M V A  on behalf of FHW A.Owing tò this current lack of a consensus among the States on the important issue of compliance, the FHWA has elected to defer the establishment, of a compliance certification and/or audit mechanism. In any event, the Act does not require full implementation by the States of the CDL program until October 1,1993, when

statutory sanctions would take effect. Thus, ample time remains to resolve this important issue. The FHW A plans to seek additional State and public comments on the issue of a compliance certification and/or audit mechanism by issuance of a future Federal Register notice. The States, meanwhile, should proceed without delay to implement the testing and licensing standards contained in this final rule because CM V driyers must be relicensed under the program by April 1,1992.The rest of this supplementary section contains a section-by-section analysis of the final rule.Section-by-Section Analysis 
Section 383.5 Definitions.

Com m ercial motor vehicle (CM V).The Act (section 12019) defined a CMV, in part, as having “a gross vehicle weight rating of 26,001 or more pounds, or such lesser gross vehicle weight rating as the Secretary determines appropriate by regulation * * * This regulation has expanded that definition to include all vehicles having a gross combination weight rating of 26,001 or more pounds, inclusive of a towed unit with a gross vehicle weight rating of more than 10,000 pounds. The definition change reflects comments received from the A A M V A  with respect to vehicle groups. The FHW A agrees with A A M V A  that combination vehicles, when hauling 5-ton and greater trailers, merit inclusion in the definition of a CM V because of their handling characteristics, even though the gross . vehible weight rating of the main vehicle, if operated without a trailer, may bb well below 26,001 pounds. The : bperátor of such a power uiiit Would not have to possess a CDL if the unit is operated without a trailer, or with a trailer having a gross vehicle weight rating of less than 10,000 pounds.
Tank vehicle. In commenting on the ; NPRM, the National Tank Truck Carriers, Inc., asserted that the use of the term “cargo tank” would unduly constrain the types of vehicles for which the special dynamics of bulk cargoes would mandate an endorsement. The FHW A recognizes that “cargo tank" is a term of art in the hazardous materials regulations; to expand the definition of this term for the special purposes of Part 383 would create unnecessary inconsistencies among regulations issued by the Department of Transportation. Therefore, the final rule has eliminated the term “cargo tank” and substituted the term “tarde vehicle.”A  tank vehicle must meet the definition of a CM V as provided in this rule. Thus, a tank vehicle must either

satisfy the 26,001 pound vehicle weight floor as specified in § 383.5, or be of any size and be used in the transportation of materials requiring the motor vehicle to be placarded under the Hazardous Materials Regulations. Moreover, the tank vehicle must be designed to transport any liquid or gaseous material within a tank that is either permanently or temporarily attached to the vehicle or the chassis. Examples of such vehicles would be cargo tanks and portable tanks.Drivers of vehicles that transport nonhazardous materials (such as milk) in bulk, and that have a weight rating below the 26,001 pound floor, would not require a CDL at all, since the vehicles they operate are not CMVs as defined in the final rule.A  tank vehicle required to be placarded by virtue of its hazardous gaseous or liquid cargo would generally be considered a tank vehicle regardless of its size or Weight, and its operator would require the tank vehicle endorsement as well as the hazardous materials endorsement on a license appropriate to the vehicle group involved. However, the definition of “ tank vehicle” specifically excludes portable tanks having a rated capacity under 1,000 gallons because their dynamic properties do not present so great a challenge to driver capabilities as to mandate a tank vehicle endorsement. This exclusion of portable tanks under 1,000 gallons relates to the tank vehicle endorsement only; the hazardous materials endorsement would still be applicable in keeping with the placarding requirements of the Hazardous Materials Regulations.
Subparjt B— License Requirements

Section 383.23 Commercial Driver’s 
License. 1According to the requirements which became effective on July 1,1987, drivers of CMVs can have only a single license. This section effects additional requirements for persons who operate CMVs. As of April 1,1992, all operators of CMVs shall take and pass knowledge and driving tests that meet the minimum standards promulgated by FHW A. An operator of a CM V with special handling characteristics such as a double trailer combination, or a vehicle required to be placarded for hazardous materials, shall also take and pass additional tests to obtain aq endorsement to the CDL authorizing him/her to operate such a vehicle. This regulation also requires CM V drivers to possess a CDL while operating a CMV. The CDL shall be



27634 ^Fcderal^Register / V o i. 53, N o . 140 / Thursday, July 21» 1988 / Rules and Regulationsissued by States in accordance with these standards.The Act clearly states that, as of April 1» 1992, at the latest, “no person” shall operate a CM V unless such person has qualified under the standards contained in the subject rule. Nevertheless, 10 States in their responses to the NPRM sought relief from the April 1,1992, deadline for the qualification of all, drivers. They maintained that this final rule would not be issued until July 15, 1988; that additional time would be required for States to implement the program through legislative and administrative action; and that States with 4- and 5-year renewal cycles would therefore find it impossible to handle the new CDL program in the normal course of renewal activity. Moreover, their argument ran, for the States to circumvent the normal renewal process would entail high overhead costs and would lead to confusion due to the existence of two classification systems. Thus, the concerned States argued, the FHW A should interpret the April 1,1992, date as a deadline for implementation rather than completion of the CDL program.
T h e  F H W A  fu lly  u n d erstan d s these  

S t a t e s ’ co n ce rn s le st the C D L  program  
d e a d lin e  le a d  to tem porary higher co st  
le v e ls  an d  d isturb the norm al sch ed u lin g  
o f lice n se  re n e w a ls . H o w e v e r, the  
F H W A  b e lie v e s  th a t the tim efram es  
e sta b lish e d  in  the A c t  are im portant to  
m ain ta in  a s  a n  a c ce p ta b le  g o a l for  
co m p lia n ce . M a n y  S ta te s  are alrea d y  
m o v in g to a d o p t an d  im plem en t the C D L  
program  b a s e d  on the d a te s  in clu d e d  in  
the A c t  a s  their g o a ls . A ls o , the F H W A  
b e lie v e s that ch a n g e s in  the A p r il 1,1992, deadline, either through legislation or rulemaking, would confuse the drivers and other groups, such as motor carriers and enforcement entities, who are necessarily concerned about when and what they need to do as a result of the CDL program. Thus, the final rule continues to incorporate this mandated date, and contains several provisions that will allow the States—with proper planning and programming—to comply more easily. First, the FHW A’s adoption of Alternative 2 as the basis for the final rule will permit the States to proceed directly to implement the CDL program without an iterative Federal review and approval process in 1989. Second, the third-party testing provisions (§ 383.75) will assist the States in setting up their skills testing apparatus with minimal expansion of State personnel rosters and facilities. Third, the ability to “grandfather” certain highly qualified drivers from the skills tests can ease the burden on State resources. Finally, the

final rule allows the States full discretion to price the CDL. Should a State encounter unusual costs in accelerating its license renewal cycle to meet the April 1,1992, deadline, it will be free to recover these incremental costs through the pricing mechanism. All these features will assist the States in complying with the April 1,1992, deadline.Section 12005(a)(8) of the Act allows the Secretary to consider a requirement that States issue certificates of fitness to operate a CM V to each person who passes the required tests. The NPRM of December 11,1987, envisioned the creation of a CDC document to be issued by States that are in compliance with this part, so as to fulfill two separate needs. First, a CM V operator domiciled in a noncomplying State would have been eligible to apply for a CDC from a State which does conform to the testing standards. Second, a CM V operator who is domiciled in a foreign country, and whose home jurisdiction does not substantially comply with the testing and licensing standards contained in this part, would have applied for a CDC from a conforming State.
T h e  C D C  fo r d o m e stic d rivers elicite d  

n early  u n an im ou s d isa p p ro v a l from  the  
re spo nd en ts to the N P R M , w h o  
co n sid ered  it prem ature, lik e ly  to  
underm ine fu ll co m p lia n ce , an d  co n trary  
to the sin g le -lice n se , sin gle-re co rd  
co n ce p t o f  the A c t . In  ligh t o f  the  
e x e m p la ry  co o p eratio n  a lre a d y  
d isp la y e d  b y  the S ta te s  in  the C D L  
program , the F H W A  agrees that a  
d o m e stic C D C  m a y  n o t b e n e ce ssa ry , 
an d  h a s d ele ted  it from  the regulation . 
H o w e v e r, in  order to assu re that drivers  
an d  their em p loyers are n ot a d v e rse ly  
a ffe cte d  b y  this regulation  due to facto rs  
that are so le ly  w ith in  the p u rv ie w  o f  the  
S ta te s , the F H W A  w ill m onitor the  
e x te n t o f  S ta te  co m p lian ce  w ith  this  
Part, an d  w ill d ea l w ith  this issu e , i f  
n e ce ssa ry , in  a  future rulem aking.

S in c e  C a n a d a  is w ork in g to w a rd  a  
strong testin g/lice n sin g program  for  
C M V  operators through its co n se n su s  
N a tio n a l S a fe ty  C o d e , the C D C  for  
foreign operators w o u ld  h a v e  p ro b a b ly  
ap p lied  in  large m easu re to  drivers  
d om icile d  in  M e x ic o  (depending on an  
on goin g a n a ly s is  o f  M e x ic a n  stand ard s). 
T h e  tw o S ta te s  co n tain in g the m ost  
h e a v ily  traffick e d  M e x ic a n  border  
cro ssin gs, T e x a s  an d  C a lifo rn ia , a lrea d y  
require M e x ic a n  C M V  operators to  
secure S ta te  lice n se s. T o  im pose a n  
a d d itio n a l or alte rn ative  requirem ent for  
a C D C  w o u ld  n e e d le ssly  m ultip ly  the  
num ber a n d  typ e o f  d ocu m en ts issu e d  
b y  those S ta te s . M o re o v e r, in their

responses to the NPRM, both California and Texas opposed the issuance of CDCs and suggested that drivers residing in noncomplying jurisdictions receive CDLs instead. For these reasons, the FHW A has eliminated the CDC for foreign drivers and has substituted a "Nonresident CDL” to be issued by complying States as described and analyzed under Subpart E, ‘Testing and Licensing Procedures.”To allow novice drivers to obtain the necessary training in a CM V, the final rule allows States, if they so choose, to issue limited learner’s permits. The issuance of a learner’s permit will not be a required precondition to issuing a C D L  However, States may choose to make learner’s permits available for limited time periods to first-time applicants for use in behind-the-wheel training on public roads or highways.The NPRM proposed that States which issue learner’s permits for CMV drivers would do so as a continuation of their existing learner’s permit programs and might also require applicants to pass test(s) prior to issuance of the learner’s permit for the specific vehicle group or endorsement desired. Conditions for issuance of a learner’s permit and circumstances under which such permits may be used would have been solely determined by the State of issuance.O f the 51 respondents addressing the question of learner’s permits, about half recommended that Federal standards be set for State learner’s permit programs directed toward CDL issuance. For example, the A A M V A  urged the FHWA to require that applicants for learner’B permits “satisfy CDL requirements including * * * written and medical exams, and that the record be added to the CDL Information System.”Responding to such safety-related concerns as A A M V A ’s, while preserving maximum flexibility for the States and meeting the behind-the-wheel training needs of prospective CDL applicants, this final rule specifies that a learner’s permit holder must always be accompanied by the holder of a valid CDL during on-road training. (This provision was suggested by eight respondents in the trucking and public transit industries and State agencies.) Also, to be issued a learner’s permit in a State for training in a CMV, an applicant must already possess a valid automobile driver’s license, or pass the State’s ordinary battery of vision, sign/symbol, and knowledge tests for automobile licensing purposes.These learner’s permit requirements are minimum standards, which the States can accommodate within their
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e x istin g  program s. A s  e lsew h ere  in  this  
regulation , the S ta te s  w ill b e free to 
im pose m ore stringent requirem ents (for 
in sta n ce , m ak in g su c ce s sfu l co m p letion  
o f the C D L  k n o w led ge  test a  prerequisite  
for learn er’s perm it issu a n ce), sho uld  
they e le ct to do so.On the other hand, if a State does not issue learner’s permits, the requirements stated in § 383.23(c) will not apply. In such a case, applicants would have to acquire their behind-the-wheel driving experience on other than public highways because of the prohibitions contained in § 383.23(a). However, a State not issuing learner’s permits may conduct driving skills tests in traffic. Also, the final rule gives States the additional flexibility of allowing a person who does not already hold a valid driver’s license to obtain a learner’s permit. A  typical situation in which this option may be helpful would be that of an individual who immigrates to the United States from another country and does not have a valid license. Therefore, this final rule does not require States to issue learner’s permits, or to issue learner’s permits only to valid automobile license holders, in order to implement the CDL program.
Subpart E—Testing and Licensing 
Procedures

T h is subpart co n ta in s the testin g an d  
licensing procedures for C D L s . T h e  tests  
w ould b e  required for e a ch  v e h icle  
group in  w h ic h  the a p p lica n t operates or 
w ishes to operate, an d  w o u ld  at le ast  
cover the general k n o w led ge  are as a n d  
skills d escrib e d  in  S u b p a rt G .
K n ow ledge tests co u ld  be g iv e n  in  
written, oral, an d /o r au tom ated  form at. 
Skills tests w o u ld  h a v e  to b e g iv e n  in  a  
vehicle that is representative o f  the  
vehicle group w ith in  w h ic h  the a p p lica n t  
operates or e x p e cts  to operate.

Verification o f Driver Qualification. Section 12005(a)(7) of the Act states that regulations for testing of CM V operators shall ensure that each person taking such tests is qualified to operate CMVs under regulations issued by the Secretary and contained in Title 49 of 
the CFR, “to the extent such regulations are applicable to such person.” The driver qualification requirements found in Part 391 of the FMCSRs apply only to drivers of motor vehicles engaged in 
interstate commerce unless adopted by 
the State for intrastate movements. In response to section 12005(a)(7), the final rule will require that States include in 
the CDL application process, a means for an applicant to certify that he/she meets Federal driver qualification requirements if he/she operates or expects to operate in interstate

commerce. States would continue to have the responsibility to establish intrastate driver qualification standards and to determine the applicant’s compliance with these standards. At this time, this regulation does not impose the physical and medical requirements of section 391 of this part on intrastate drivers as a minimum standard.Enforcement of driver compliance with the driver qualifications requirements would continue under the current practice of roadside inspections, carrier audits, and other State and Federal enforcement avenues. The driver license agencies would also play a related enforcement role by obtaining required certifications, maintaining commercial driver records, completing required checks of these records, and making appropriate notifications to the CDLIS. States would also have the option to have their driver license agencies assume greater review of driver medical and other qualifications during the licensing process.
Section 383.71 Driver application 
procedures.A  CM V operator will obtain his/her license in the State in which he/she is domiciled, except in the case of foreign drivers as explained further below.Every CDL applicant will, at a minimum, complete the following process to obtain his/her CDL for the first time (other than renewals or transfers):(a) An applicant subject to 49 CFR Part 391 will certify that he/she meets the driver qualification requirements of Part 391 as a condition to taking the tests;(b) Pass a knowledge test (as specified in Subpart G) to demonstrate that he/she is familiar with the regulations designed to ensure the public safety and with the skills needed to safely operate the type of vehicle that he/she operates or expects to operate;(c) Certify that the vehicle in which he/she will take the driving skills tests is representative of the type of vehicle he/she operates or expects to operate;(d) Pass the necessary driving skills tests as described in Subpart G; and(e) Provide all information required by the regulation.If he/she satisfies all of the requirements described above, surrenders his/her existing license, and is not disqualified according to Subpart D, then the State may issue the applicant a C D LAny driver who applies for a renewal of his/her CDL will make the certification of driver qualification, and provide a a  update of required

information. In addition, holders of the hazardous materials endorsement (§ 383.123) must pass the hazardous materials test to retain that endorsement. The hazardous materials endorsement retest will help keep drivers of such vehicles current on changes in the hazardous materials regulations and safety related procedures. As a minimum standard, this rule implicitly permits the State to impose additional testing requirements—for example, the full battery of knowledge and skills tests specified in § 383.71(a)—on CDL renewal applicants.A  commercial driver who wishes to drive a vehicle in a different vehicle group must make the certification of driver qualification, certify that the vehicle in which he/she takes the driving skills tests is representative of the type of vehicle he/she operates or expects to operate, and pass the tests related to the upgraded vehicle group or endorsement.Any driver who moves (i.e., changes his/her domicile) from another State or jurisdiction will be required to apply for a new CDL within no more than 30 days of moving and to surrender his/her current CDL as a condition of receiving a new CDL. Such a driver would make the certification of driver qualification and provide any new or updated information required by the regulation. As in the case of CDL renewals, the new State may choose to impose additional knowledge and skills testing as a prerequisite to the transfer of a CDL, but is not required to do so. However, if the current CDL contains the hazardous materials endorsement, and the transfer applicant wishes to retain that endorsement, the new State of domicile must ensure that the applicant takes a new test or has, within the 2 years preceding the transfer, either passed a hazardous materials knowledge test given by the old State of domicile in accordance with § 383.121, or successfully completed hazardous materials testing or training that is given by an employer or some other third party. Such third party testing or training must be deemed by the State to substantially cover the knowledge areas listed in § 383.121. This provision reflects the FHW A’s belief that an individual who passes a hazardous materials endorsement test or an equivalent third party testing or training program within the 2 years preceding the transfer will be sufficiently knowledgeable of the hazardous material regulations and of any changes in them which may impact safety.



27636 Federal Register / V o l. 53, N o . 140 / Thursday, July 21, 1988 / Roles and RegulationsThe preceding paragraph will apply to all CM V operators after April 1,1992, and to all CDL holders who change domicile from one CDL-issuing State to another CDL-issuing State before April 1,1992. If, before April 1,1992, a CDL holder moves to a State that does not yet issue CDLs, he/she must adhere both to the licensing requirements of the new State of domicile and to the single license provisions of § 383.21, which require a driver to surrender his/her old license when he/she receives a license from a new State of domicile.As explained m the analysis of § 383.23, the FHW A has eliminated the proposed commercial driver’s certifícate (CDC) for domestic drivers, and has replaced the CDC for foreign drivers with the Nonresident CDL. A  foreign driver applying for a Nonresident CDL must complete all the State requirements for a C D L  In addition, holders of a Nonresident CDL must notify the State of issuance of any disqualifications or license suspensions/ revocations, whether in the United States or in the foreign driver’s country of domicile.Section 383.73 has been modified in the final rule to add a provision to allow the State to use alternative methods to achieve the objectives of the certifications in § 383.71(a). This section specifies that States may substitute these alternative methods, where applicable, as part of the driver application procedure.
Section 383.73 State procedures.

T h is section  outlines the p roced ures  
w h ic h  a  S ta te  w ill fo llo w , a s  a  m inim um , 
for the is s u a n c e  o f  a  C D L  w h ic h  m eets  
the requirem ents o f  the A c t .

W h ile  the p roced ures b e lo w  m a y  
a p p e a r p rescrip tive, they are in  fa c t the  
typ e s o f  tra n sa ctio n s an d  procedures  
w h ic h  the S ta te s  currently u tilize. In  
ad d ition , the A A M V A ’s C o m m itte e  on  
the C D L I S  is d e v e lo p in g  that system  
b a s e d  on  th e se  tra n sa ctio n s. T h e  u se o f  
d river ce rtifica tio n s is a co m m on  
m etho d  w h ic h  S ta te s  n o w  u se to  ensure  
co m p lia n ce  w ith  m a n y  rules. T h e  
ce rtifica tio n  p ro ce ss  p la ce s  the burden  
on the driver a p p lica n t to k n o w  and  
co m p ly  w ith  the rule. I f  the a p p lican t  
h a s fa ls ifie d  the certificatio n , the S ta te  
w o u ld  then be in  a  p osition  to take  
a ctio n  a g a in st the driver. T h e  F H W A  
b e lie v e s that the ce rtificatio n  m ethod  is  
the m inim um  that a S ta te  sho uld  do to  
ensure co m p lia n ce  w ith  the  
requirem ents o f  the A c t . A s  d iscu sse d  in  
this S e ctio n , h o w ev er, the S ta te  w o u ld  
be perm itted to u se  alte rn ative  m etho ds  
to the ce rtificatio n  p ro cess.

Initial CDL. Prior to the first-tim e  
is s u a n c e  o f  a  C D L  to a p erson, a S ta te  
w ill:(a) Adopt a program for testing and ensuring the fitness of persons to operate CM Vs in accordance with the standards;(b) Ensure that persons choosing to operate in interstate commerce make the appropriate certifications regarding their qualifications under Part 391 of the FMCSRs prior to being issued a CDL;(c) Issue CDLs only to persons who pass knowledge and skills tests for the operation of a CM V which comply with these standards;

(d) Issu e  C D L s  w h ic h  co n tain  
in form ation  a n d  other sp e cifica tio n s  
in clu d e d  in  the stand ard ;(e) For persons moving from another State or jurisdiction, request and consider the applicant’s driving record from the prior State of issuance before issuing an initial CDL and require the applicant to surrender his/her existing license;(f) Not issue a CDL to a person who is disqualified from operating a CM V, or whose driver’s license is suspended, revoked, or canceled;(g) Issue CDLs only to persons domiciled in the State’ except persons domiciled in a jurisdiction of a foreign country that does not test and issue licenses meeting the standards may be issued a Nonresident C D L(h) Notify the CDLIS of the issuance of a CDL and provide the CDLIS with information on that driver. (The required information will be discussed in a separate rulemaking or other action on the CDLIS.)

M ultiple License and Driver’s  Recotd  
Check. Section 383.21 already requires that persons who operate CMVs shall have only one driver’s license. Also, section 12009 of the Act requires that a State not issue a CDL to an individual whose license is suspended, revoked, or canceled or who is disqualified from operating a CM V. To ensure these requirements are met by a driver applying for a CDL, States will check and consider information in the applicant’s current driving record, in die CDLIS and in the National Driver Register (NDR) before issuing a C D L  Prior to April 1,1992, a check only of the CDLIS and the NDR may not yield complete information about the driver because he/she does not yet have a CDL and would not be reflected in the CDLIS. To eliminate this problem, the FHW A proposed in the NPRM that States check with all other States to determine if the driver is licensed elsewhere. Citing unacceptable administrative difficulties and high costs in terms of personnel,

paperwork, and postage, respondents to the NPRM voiced unanimous disapproval of the 50-State check.In its enforcement activities relative to the single license requirement, the FHW A has also discovered that some current State driver license records are not accurate. Many drivers who had moved between States and surrendered their former State driver’s license were 8till shown as holding a license from the former State. Hie FHW A realizes that the proposal for the 50-State check in the NPRM could generate much inaccurate information about a driver’s former license.In light of these facts, the FHW A has determined that the 50-State check is impractical, and has incorporated two safeguards in its stead.First, the applicant must certify that he/she holds only one license and is not subject to any adverse actions against his/her driving privilege. If a falsehood is discovered either before or after issuance of the C D L  this certification is subject to license suspension, revocation, or cancellation as specified in 1383.73, as well as any additional penalties imposed by applicable State statutes regarding falsification of information on drivers’ licenses. The FHW A believes that these penalties, combined with possible disqualification and existing State sanctions for falsifying information, will result in an effective deterrent.Second, the State must check the applicant’s record prior to issuing a CDL. Although the CDLIS component of this check will not insure that the applicant possesses only one license and a satisfactory record prior to April 1,1992, it will guarantee that the applicant holds only one “commercial driver’s license” and that his/her record as a CDL holder meets minimum standards.Although the States would not be required by this rule to check the NDR until it is determined to be operational by the National Highway Traffic Safety Administrator, it is recognized that the States are exploring the development of systems which would enable them to access both CDLIS and the NDR prior to that time. Efforts in this regard are strongly encouraged.
Transfers. The final rule includes requirements for a person who has a CDL and then changes his/her State of domicile and applies for a CDL from his/her new State. For these cases, the State will have the option to accept the credentials of that driver or to require that the driver be further tested according to its own testing and licensing procedures. At a minimum, die



Federal Register / V o l. 53, N o . 140 / Thursday, July 21, 1988 / Rules and Regulations 27637new State of domicile will be required to obtain the certifications and identifying information updates, and complete the driver record checks that would be required for issuance of an initial CDL.The State will also be required to ensure that those drivers who wish to retain the hazardous materials endorsement have either successfully passed a hazardous materials knowledge test within the preceding 2 years, or successfully completed hazardous materials testing or training that is given by an employer or some other third party. Such third party testing or training must be deemed by the State to substantially cover the knowledge areas listed in § 383.121. Without such a requirement, the potential would exist for CM V operators who frequently change domicile to avoid retaking the hazardous materials knowledge test for long periods of time. This eventuality cannot be permitted, in FHW A’s view, because a CM V operator’s hazardous materials knowledge is of critical importance to the public safety. Most States commenting on the retesting of transfer applicants for hazardous materials knowledge, however, felt that such retesting should be at the option of the States. Because the FHW A believes that the States can best determine the knowledge levels of applicants transferring from another State, the final rule allows States the option to either retest or accept certification of successful hazardous materials testing or training within the preceding 2 years by another State or third party, including the employer. 11118 provision reflects the FHW A’s belief that an individual who passes a hazardous materials endorsement test or an equivalent third party testing or training program within the 2 years preceding the transfer will be sufficiently knowledgeable of the hazardous material regulations and of any changes in them which may impact safety.
Renewals. Minimum State procedures for renewing a CDL will include the certification of driver qualification, updates of information that would be required to be included on the CDL and completion of a check of the driver’s record. A  driver who desires to retain his/her hazardous materials endorsement will be required to successfully complete the test being given by the State for the hazardous materials endorsement to ensure he/she continues to be knowledgeable about hazardous materials regulations and safety procedures. This provision for hazardous materials knowledge retesting at license renewal (as opposed

to transfer) received the support of a majority of States commenting on the related question in the NPRM.
Upgrades. A  State will follow a combination of procedures whenever a driver changes the vehicle group in which he/she is currently licensed to operate. The driver applicant will have to provide the certifications and information specified under the renewal section, and will be tested for the different portion(s) of the CDL as if he/ she were making an initial application.
Nonresident C D L  As explained in the commentary to § 383.23, the FHW A has eliminated the C D C  for domestic operators, and substituted the Nonresident C D L  for the “foreign” C D C .  The Nonresident C D L  will be a C D L  in every sense of the term. It  will differ from all other C D L s  only in that it will carry the word “Nonresident”  on its face, and will show an address outside the United States.To be empowered to issue a Nonresident CDL, a State must be fully capable of disqualifying its holder and of withdrawing, suspending, canceling, or revoking his/her Nonresident CDL. This provision is necessary because certain States legally require that notifications of certain adverse actions against the driving privilege be delivered by Certified Mail. If a foreign country does not participate in the Certified Mail Service the State could conceivably issue a Nonresident CDL that cannot be suspended, canceled, or revoked. To avoid this eventuality, States wishing to issue Nonresident CDLs may need to modify their statutes and/or regulations to ensure the enforceability of the penalties and sanctions that are integral to the CDL program.
License Issuance and Notification. This paragraph in the rule specifies that if the driver applicant has successfully met the requirements for a CDL, he/she can be issued a CDL. Once the document is issued, the State will inform the CDLIS and provide it with the appropriate information within 10 days beginning on the date of issuance. The NPRM proposed allowing the States 30 days to notify the CDLIS of such issuance. The reduction to 10 days reflects an analysis of comments from respondents to the related question in the docket, most of whom argued that the proposed notification period should be shortened. The 10-day notification period would be long enough to allow the States leeway in processing the required paperwork. The FHW A expects, however, that notification to the CDLIS will be simultaneous with issuance of the license, to prevent CM V

operators from  ap p lyin g for m ultiple  
lice n se s in  co n tra ven tio n  o f  la w  an d  
regulation . T h e  F H W A  w ill ad d ress this  
issu e further a s the C D L I S  d ev elo p s.

Penalties for False Information. This paragraph contains minimum suspension, cancellation, or revocation requirements for persons who falsify the information or certifications required to be provided by CDL applicants. If a State determines at any time that a person falsified the information, the State would at a minimum suspend, revoke, or cancel the CDL no later than 30 days after discovering the falsification. The final rule leaves to the discretion of the States the duration of such a suspension, revocation, or cancellatioiir and allows the States the option of applying additional civil or criminal penalties in keeping with existing State statutes. Further, § 383.53 provides that individuals who violate the requirements in Subparts B and C  are subject to civil or criminal penalties as specified m the Act. Any individual who falsifies license information to obtain more than one CDL would be in violation of Subparts B and C  and would thus be subject to civil and criminal penalties under the Act. In responding to the NPRM, the NTSB recommended that the final rule prescribe specific penalties for drivers who falsely certify compliance with CDL requirements. The FHW A will address this issue in a separate NPRM.To provide an added deterrent, the final rule now explicitly states that the penalties can also come into effect if the factual discrepancies are discovered subsequent to the issuance of the license. These changes from the wording in the NPRM reflect the elimination of the 50-State check and the substitution of a certification; the greater reliance on applicant-provided information requires a corresponding clarification of State procedures in the event of falsification.
Reciprocity. Section 12009(a)(14) of the Act requires that States allow any person who has a valid C D L  and who is not disqualified from operating a C M V ,  to operate a C M V  in the State. The FHW A has included this requirement in § 383.73 as a condition for States to issue a C D L  which meets the standards.
Alternative procedures. States may implement alternative procedures to the certification requirements described in § 383.71(a), as long as such alternative procedures ensure that the substantive purposes of the requirements are met. For example, if a State undertakes the medical qualification review for the driver, a certification would not be required. This is an area where greater flexibility would be provided to the
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Section 383.75 Third party testing.In keeping with section 12005(c)(3) of the Act, this final rule permits States to use a third party to administer driving skills tests. According to the Act, a third party may be a person or a department, agency, or instrumentality of a local government. The FHW A has decided to allow a broad interpretation of this provision to include another State or any public or private organizations with which the State has an agreement. Examples of potential third-party testers would include employers, public transit authorities, school boards, and driver training schools.Approximately 60 respondents^© the NPRM (primarily States, members of the trucking industry, and public interest groups) addressed this issue. One-fourth of this number either opposed third- party testing outright or suggested more stringent FHWA-imposed requirements than those originally proposed. These respondents fear abuses from conflict of interest—for instance, driving schools seeking to upgrade their advertised pass rate, or trucking companies attempting to combat the driver shortage by lowering test standards. While recognizing the potential for such abuses, the FHW A also understands the benefits of a functioning third-party testing apparatus to assist the States in implementing the CDL program.As minimum standards subject to State enhancement, the FHW A believes that the control mechanisms in the final rule will allow the States to provide adequate checks against abuses. Specifically, in order to ensure that people who pass the tests given by third parties would have passed tests had they taken them from the State, third parties will be able to give driving tests only if all the following conditions are met:(a) The tests given by the third party are the same as those which would otherwise be given by the State;(b) The State’s agreement with the testing party allows the FHW A or its representative and the State to conduct random examinations, inspections, and audits without prior notice;(c) The State agrees to conduct on-site inspections at least annually;(d) All third party examiners meet such qualification and training standards as are imposed on State examiners and are relevant to proper administration of the driving tests (civil service examinations, for example, would not be required);(e) At least annually, State employees “check-ride” with examiners on actual

tests, or States test a sample of drivers who were examined by third parties to compare pass/fail results; and(f) The State expressly reserves the right to take appropriate action if the third party fails to meet the CDL program standards.The FHW A has added this last condition to the requirements enunciated in the NPRM to further strengthen internal controls in the third- party testing program, in response to the concerns voiced by the respondents.
Section 383.77 Substitute for driving 
sk ills test.The FHW A recognizes the CM V drivers are professionals who are, as a group, highly experienced in the skills needed to operate such vehicles. In response to InS fsctrtfee-final rule . follows the NPRM in providing States with an option to allow certain drivers to substitute a good driving record and experience for the driving skills tests. The overwhelming majority of comments to the docket from the States and the motor Gamer industry support this provision. The provision would not be used for the knowledge tests. The option would apply to a driver of CMVs who was currently licensed at the time of his/her application for a CDL, and who either (1) has a good driving record and has previously passed a State skills test in a CM V, or (2) has a good driving record in combination with certain driving experience. The FHW A believes that for many current drivers, experience is an appropriate indication that the individual has the minimum driving skills to operate a CM V. Accordingly, the FHW A believes that this provision will not diminish public safety or overall safe operation of commercial vehicles.A  State which chooses to exercise this option will have to adopt criteria to eliminate certain applicants from consideration under this provision. As a minimum, an applicant must be a CM V operator who is currently licensed at the time of his/her application for a CDL, and must:(1) Certify that he/she has not committed certain offenses; and(2) Certify and show that he/she has previously passed an acceptable skills test or has certain experience driving a CMV.In the process of developing the NPRM, the FHW A evaluated the practices used by several States to determine whether applicants who are transferring their licenses from another State need to take driving tests. Based on these current analogous practices and the statutory requirements, the FHW A concluded that an applicant for

“grandfathering” would first have to certify that he/she has violated neither the single license provisions nor the disqualification provisions in Part 383 for the 2 years prior to applying for the CDL. In addition, an applicant could have neither a violation of State of local law relating to motor vehicle traffic control (other than a parking violation) arising in connection with any traffic accident, nor a record of an accident where he/she was at fault, during the 2 years immediately preceding application for a CDL. The applicant would have had to pass a State driving skills test given by a State with a classified licensing and testing system, and which was taken by the driver behind-the- wheel in a vehicle representative of the type of classification which the applicant operates or expects to operate. The State tesí, inT5óftfUfictlon with a . driver’s demonstratéd safe driving record, is an acceptable substitute for a new driving skills test even if the previous test did not include each of the specific skill items which new drivers will need to demonstrate under the standard.In lieu of a driving skills test, the applicant may qualify for an exception to the CDL skills test because of his or her prior experience. In this case, an applicant would be required to have 2 years of recent experience driving a vehicle that is representative of the group of vehicles for which he/she wishes to obtain a C D L  A  State would need to ensure that the applicant has this experience through mechanisms such as requiring the employer to provide certification.The NPRM restricted the pool of applicants eligible to substitute a good record and other qualifications for the driving skills test to those holding driver’s licenses as of July 15,1988.Many respondents contended that since the deadline for full CDL program implementation is not until April 1,1992, the NPRM would arbitrarily exclude persons with up to 4 years’ experience from the skills test substitution provisions. The final rule eliminates the July 15,1988, cutoff date, and instead requires that an applicant hold a driver’s license at the time he/she applies for the CDL, and that he/she be regularly employed as a CM V operator.Similarly, the NPRM required that applicants eligible for substitution of the skills test have a driving record free of license suspensions, revocations, or cancellations, and free of disqualifying offenses, since July 1,1987. For drivers applying for their CDLs in 1992, this provision would have required them to have a good record for almost 5 years.



Federal Register / V o l. 53, N o. 140 / Thursday, July 21, 1988 / Rules and Regulations 27639The respondents on this issue generally favored less stringent standards and more discretion on the part of the States. As a result, the final rule has eliminated the July 1,1987, date for all record- related prerequisites to substitution and has instead specified the 2-year period prior to application for the CDL. Each State would be free to impose more stringent requirements.Several respondents requested that the final rule allow States to allow a substitution for the knowledge test in order not to penalize the safe, but functionally illiterate driver. The FHW A understands this concern; however, the FHW A believes that the purposes of the Act would be best met by retaining the knowledge test requirement for all current drivers. The rule is directed to “knowledge” tests, nor "written” tests, so as to afford the States alternative ways to provide the drivers with the necessary information and to test them. Illiterate drivers have a handicap in regard to reading, but they can and should be expected to possess the required knowledge of safe vehicle oparation. The State will have full discretion to adopt a testing format (or

form ats) for the k n o w led ge  test, a s  lo n g  
a s the re liab ility  an d  co n te n t stan d ard s  
are m et. (See S u b p a r t H .)

Subpart F— Vehicle Groups, 
Representative Vehicles, and 
EndorsementsIn accordance with section 12005 of the Act, any applicant for a CDL must demonstrate driving skills in a vehicle which is representative of the type of vehicle such person operates or expects to operate. Three broad vehicle groups are established by FHW A to help define the types of vehicles which would be considered acceptable representative vehicles. These groups reflect different vehicle handling characteristics under different traffic conditions and situations. Thus, separate skills and, in some cases, knowledge tests are required for each group. These tests are described in Subpart G.
Section 383.91 Vehicle groups.Responses received by FHW A to Docket MC-125 supported classification of vehicles according to weight and number of articulations points. The

A A M V A ,  the A m e ric a n  A u to m o b ile  
A s s o c ia tio n  ( A A A ) ,  the A m e ric a n  
T ru ck ing A s s o c ia tio n  ( A T A ) , the  
H ig h w a y  U se rs  Fed eratio n  for S a fe ty  
a n d  M o b ility  ( H U F S A M ) , an d  the  
N a tio n a l M o to r C arrier A d v is o r y  
C o m m itte e  ( N M C A C )  suggested  sp e cific  
v e h icle  c la s sifica tio n s  to F H W A . T he  
v e h icle  groups in clu d e d  in  the fin al rule  
g e n e rally  fo llo w  the reco m m en dations  
b y  A A M V A ,  A T A ,  an d  H U F S A M . T h e  
three v e h icle  groups d e lin e a te d  b y  
F H W A  are d ep icte d  in Figure 1.

T h e  N P R M  h a d  in clu d e d  a “ B u s”  
group. H o w e v e r, sev e ral com m en ts to 
the d o ck e t em p h asize d  the sign ifican t  
d iffere n ces in  h an d lin g  ch ara cteristics  
am on g b u se s o f  v ario u s sizes an d  
w eigh ts. In  order to reflect these  
d iffere n ces w ith o u t u nd uly m ultiplying  
the n um ber v e h icle  groups an d  
in cre asin g the p oten tial ad m inistrative  
burdens o n  the S ta te s ’ licen sin g  
a ge n cie s, the F H W A  h as elim inated  the  
sep arate "b u s ”  v e h icle  group and  
rep lace d  it w ith  a “ p assen ger  
end orsem ent”  that ca n  be superim posed  
on the rem aining G ro u p s A ,  B , an d  C .
BILUNG CODE 4910-22-M



Figure 1
VEHICLE GRO U PS AS ESTABLISHED BY FHWA (SECTION 383.91)

[Note: Certain types of vehicles, such as passenger and doubles/triples 
will require an endorsement. Please consult text for particulars.]

Group: ♦ Description:

Any combination of vehicles with a GCWR of 26,001 or more pounds 
provided the GVWR of the vehicle(s) being towed is in excess of 
10,000 pounds. (Holders of a Group A license may, with any 
appropriate endorsements, operate all vehicles within Groups B and 
C.)

Examples include but are not limited to:

® A n y  single vehicle with a GVW R of 26,001 or more pounds, or any 
such vehicle towing a vehicle not in excess of 10,000 pounds GVW R. 
(Holders of a Group B license may, with any appropriate 
endorsements, operate all vehicles within Group C.)

Examples Include but are not limited to:

C Any single vehicle less than 26,001 pounds GVWR, or any such  
vehicle towing a vehicle not in excess of 10,000 pounds GVW R. 
This group applies to vehicles which are placarded for hazardous 
materials or designed to transport 16 or more persons, including 
the operator.

Examples include but are not limited to:

*
The representative vehicle for the skills test must meet the written description 

for that group. The silhouettes typify, but do not fully cover, the types of 
vehicles falling within each group.
BILLING CODE 4910-22-C
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Representative Vehicles. Section 12005(a)(2) of the Act requires that the skills test be taken in a vehicle representative of the type which the person operates or expects to operate. Generally, the commenters to Docket MC-125 leaned toward testing in the type of vehicle the driver intends to driye. The NTSB recommended that applicants be tested in the largest vehicle allowable in a given class. Such a requirement would place an unreasonable burden on a driver applicant to obtain, for test purposes only, a vehicle other than one he/she typically operates or expects to operate. Alternatively, it would place a burden on States to acquire or to have available such vehicles for applicants to use for the tests.Thus, the final rule requires an applicant to take his/her skills test in a representative vehicle, defined as any vehicle within the vehicle group in which he/she drives or intends to drive. The FHW A believes that the driving tests will adequately determine the ability of the driver to operate any CM V within that group. The applicant will certify to the licensing authority at the timé of the test that the vehicle that he/ she uses for the skills tests is a representative vehicle. This approach will give the States flexibility to allow drivers to undergo the skills test in vehicles other than the exact vehicle or the exact type of vehicle which the driver operates or expects to operate. By the same token, this broad definition of “representative vehicle” will allow drivers to switch jobs without retaking the skills test in a new, more narrowly defined “representative vehicle,” except where endorsements or restrictions are involved. States would also have the option of providing the representative vehicle for any vehicle group. This flexibility could resolve problems associated with bringing unique vehicles, such as fire trucks and specialized auto transporters, to the skills test location while allowing States to require testing with such vehicles if deemed appropriate. As specified in § 383.75, States also have the option of allowing other persons or employers to administer the skills tests/
Section 383.93 Endorsements.The endorsements to the CDL included in the final rule are designed to ensure that the operators of CM Vs with specialized handling characteristics possess specialized knowledge and skills related to those vehicles. Drivers of such equipment must demonstrate this knowledge and skills, in addition to the knowledge and skills required for the basic vehicle group. Endorsements

are required for (1) double/triple trailers, (2) passenger vehicles, (3) tank vehicles, and (4) vehicles that carry hazardous materials in quantities sufficient to be placarded. For the passenger endorsement, the driver must pass knowledge and skills tests. For the other endorsements, the driver will be required to pass a knowledge test only.Accident analyses indicate that the driver’s actions and reactions are causal factors in the majority of preventable accidents involving motor carriers. The operation of certain heavy trucks and buses also requires specific skills and knowledge unique to their configuration, and loading and handling characteristics. O f particular concern are vehicles that have increased articulation points, vehicles which carry cargoes that change the handling and operating characteristics of the vehicle, or vehicles which require unique knowledge to operate safely. Therefore, the FHW A requires that operators of such vehicles have knowledge about the safe operation of these vehicles in addition to the knowledge related to the vehicle groups.
Double/Triple Trailers. The relative incidence of accidents involving operation of doubles or triples compared to tractor-semitrailer operation continues to be subject to much debate and study. The results of these debates and research efforts yield no conclusive results; except that it is clear that there are differences in the operation of double or triple trailers compared to the operation of tractor-semitrailers. For example, off-tracking of “twins” at low speeds has been shown to be significantly less than that which occurs at low speeds for a tractor semitrailer. On the other hand, a vehicle with shorter wheelbases, such as those typically used with twins, may be more difficult to control when turns are entered at high speed.Therefore, the final rule requires drivers who operate or expect to operate doubles or triples to have an endorsement to their CDL in order to operate those vehicles.The double/triple endorsement will require a knowledge test only. Skills testing was not proposed in die NPRM although comment was specifically sought on whether such tests should be required. Those who commented suggested that skills testing for doubles and triples would not be so different in content from that applicable to the combination vehicle group as a whole as to justify a separate behind-the-wheel examination. It should also be noted that § 391.31 of the FMCSRs already requires an employer to assure that a

driver demonstrates skills related to operating the vehicle that the carrier intends to assign him/her. Since most double/triple operations are interstate and since nearly all the States have adopted the FMCSRs for intrastate use or are in the process of adopting them, skills testing for double/triple operators is largely already being done by employers. If additional skills testing methods, specific to doubles and triples, should be developed by the Essex Corporation under the CDL grant to the State o f Nebraska, or by other research, the FHW A would consider whether the tests required under § 391.31 and/or this part should be changed.
Passenger vehicles. Because the requirements for carrying passengers are different from those of other operations, and because the safety systems of buses are different from those of other CMVs, the FHW A has established a passenger endorsement. This endorsement will require a specialized knowledge test and a skills test taken in a vehicle that is representative of the applicant’s actual or intended vehicle group. Tractor- trailer-type buses will fall into Group A, while flexible buses will be considered “straight vehicles” in Group B, as shown in Figure 1.The operator of a passenger vehicle will be required to take the skills test in a “passenger” vehicle representative of the vehicle group (A, B, or C) for which he/she is applying. The holder of the passenger endorsement would be allowed to operate the nonpassenger vehicles in his/her vehicle group. However, the holder of a CDL without the passenger endorsement could not operate a passenger vehicle without taking the appropriate knowledge and skills tests.The shifting of the passenger vehicle from a vehicle group, as contained in the NPRM, to an endorsement has a number of advantages. First, it allows the basic vehicle grouping to follow the A , B, C grouping recommended by the A A M V A  and a majority of States. Second, it retains the distinction between passenger and nonpassenger vehicle operations. Furthermore, the use of passenger endorsements to a three- vehicle-group basic license requires the driver of a large passenger vehicle to be tested in a large vehicle, and allows a small passenger vehicle driver to be tested in a small passenger vehicle. Such a distinction was made in the material submitted to the docket by the Essex Corporation and is similar to the Canadian classification system which separates large and small passenger vehicles. The distinction among



2 7 6 4 2 F e d e r a l  R e g is t e r  / V o l .  5 3 , N o .  140 / T h u r s d a y , J u ly  21, 1988 / R u le s  a n d  R e g u l a t io n spassenger vehicle sizes should also benefit drivers who may have access only to certain types of vehicles. The FHW A believes that the endorsement is an improvement over the one “bus” class proposed in the NPRM for these reasons.
Tank vehicles. The FHW A recognizes that tank vehicle operations present special concerns. For example, in ld86, there were 818 accidents reported to the FHW A involving tank vehicles transporting hazardous materials resulting in 136 fatalities (from all causes), 761 injuries, and over $17 million in property damage. In the same year there were 1,276 accidents reported by tank vehicle carriers or nonhazardous materials, resulting in 142 fatalities, 1,177 injuries and over $17 million property damage. The most important operating difference between driving a tank vehicle and a standard dry freight truck is liquid product surge which may be the most significant condition that a tank vehicle driver must be able to mitigate. Other factors that may threaten vehicle stability, therefore presenting a safety risk, include: sloshing liquids in various tank vehicle designs: various loading conditions; and the impact of liquids on driving maneuvers such as braking, backing, turning, and combined braking/steering maneuvers. It is important that the drivers of these vehicles be given special emphasis during the licensing process, and FHW A’s standard includes a requirement that drivers of tank vehicles have an endorsement.As a requirement for the tank vehicle endorsement, the NPRM proposed a knowledge test and a skills test in a half-filled vehicle. The majority of the respondents to this topic opposed the skills test because it would not simulate typical tank vehicle operations, because test conditions would vary significantly among vehicle and landing types, and because such a test could depend on the deliberate creation and successful mitigation of an inherently unsafe situation. Typical of these comments was that of the National Tank Truck Carriers, Inc.:* * * For an applicant to meet the objective of the proposal (i.e., recognize the dynamics of shifting cargo and their relationship to vehicle stability), he/she would have to operate the test vehide in such a manner as to approach the threshold of an overturn or jackknife. It is reasonable to assume that some applicants will cross that threshold, thus the potential for compromising the safety of both the applicant and the examiner is evident * * * [furthermore] the vehicle dynamics of different types of trailers may vary considerably and never replicate the actual

type of tank operated by a (potential) employer.Furthermore, according to the National Private Trucking Association,The load Conditions which FHWA proposes to simulate would not be typical of what drivers experience. Indeed, in the vast majority of situations, tank trucks are operated either full or empty, and companies seek to avoid as much a3 possible having to operate less-than-full, if for no other reason that it simply is not economical * * *The FHW A has embodied all these concerns in the final rule, which eliminates the tank vehicle skills test from the minimum standards. The tank vehicle knowledge examination would, however, test applicants’ understanding of the causes, prevention, and effects of cargo surge, and related topics.Just as in the case of double/triple trailers, employers of tank vehicle drivers are required (in § 391.31 of the FMCRs for-interstate commerce, and by many States to assure that drivers demonstrath skills related to operating the vehicle that the carrier intends to assign him/her. As in the case of the doubles/triples endorsement, the FHW A intends to monitor the skills qualifications for tank vehicle operators. If additional appropriate testing methods are developed by the Essex Corporation or other research, the FHW A will consider whether the tests required under § 391.31 should be changed.
Hazardous M aterials. Section 12005(a)(5) of the Act requires that drivers of vehicles that carry hazardous materials demonstrate a knowledge of hazardous materials regulations and emergency procedures. The FHW A has implemented this provision of the Act by including a special hazardous materials endorsement based on a knowledge test, in the standard. Also drivers of tank vehicles transporting hazardous materials would obtain an endorsement both for tank vehicles and hazardous materials.

Section 383.95 A ir  brake restriction.The FHW A’s data on equipment- caused accidents consistently show brake defects as the most frequently reported reason for such accidents. The NPRM treated air brake knowledge as an integral part of Group A  “Combination Vehicles” (hence, requiring no endorsement), and as an endorsement to all other groups. However, many respondents suggested that the endorsement be eliminated and replaced with a restriction.Information was also presented to the docket indicating that the vast majority of straight vehicles above 26,001 pounds

are manufactured with air brakes. While most of the vehicles below 26,001 pounds do not have air brakes, the only such vehicles specifically covered by this rule are placarded hazardous material laden vehicles and small buses.In conformance with the comments to the docket, the final rule includes knowledge and skills related to air brakes as part of the basic requirements for all vehicle groups since the majority of CMVs subject to this rule are so equipped. An applicant who either fails the air brake component of the knowledge test, or performs the skills test in a vehicle not equipped with air brakes, will only (if found otherwise fully qualified by the State) be eligible to receive a CDL that must contain an air brake restriction prohibiting him/her from operating any CM V equipped with air brakes. The restriction is the approach now used by Virtually all States to limit: drivers to specific vehicle or operating conditions. A  State may also impose more stringent standards, such as requiring all its CDL applicants to demonstrate knowledge and/or skills in the use of air brakes.To avoid the restriction, the skills test must be performed in a vehicle equipped with an air brake system, or with a hybrid system containing air brake components. By the same token, the restriction shall apply to all vehicles equipped with air brakes, or with hybrid systems.This approach will promote administrative uniformity across all vehicle groups, because the States have mechanisms in place to deal with restrictions. There will also be fewer restrictions under the final rule provisions than there would have been endorsements since the majority of CMVs are air brake equipped.
Subpart G— Required Driver 
Knowledge and SkillsThis section describes the knowledge and skills which CM V operators would be required to have and demonstrate for each vehicle group and endorsement. Information about these skills and knowledge areas would be included in drivers’ manuals available to driver applicants. The FHW A does not expect that each knowledge test given to each CDL applicant would cover every specific item of required knowledge. Rather, the tests would be a representative sampling designed to ensure that the applicant has sufficient breadth and depth of knowledge to operate his/her vehicle safely. States may also require knowledge of and include questions related to any unique
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or sp e cia l tra ffic  la w s  a n d  regulation s  
w ith in  their ju risd ictio n s. A  sam p le  o f  
the m ore s p e cific  item s o n  w h ic h  a  S ta te  
m a y  test to ensure the a p p lica n t’s 
k n o w led ge  an d  sk ills in  e a ch  general 
area is in clu d e d  in  the a p p e n d ix  to 
S u b p a rt G .

Section 383. I l l  Required knowledge.A  primary cause of accidents is improper vehicle control in adverse environmental conditions and/or emergency traffic situations. More than 20 percent of the preventable accidents involving CM V s are attributable to this càuse. Other primary causes of accidents include: Following too closely; failure to maintain control, improper/ erratic lane change; improper turning; starting and braking improperly; and failure to yield right-of-away. To ensure that all CM V drivers are at least aware of these dangers and the correct driving responses, an appropriate number of these areas must be covered in questions on the knowledge examinations. Several respondents to the docket, including the A A M V A  and the States of California and New York, argued that the knowledge areas included in the NPRM were too rigidly prescribed. Instead, these respondents argued, the FHW A should list general knowledge areas, and the States should have the flexibility to determine specific subtopics for emphasis. In an effort to preserve maximum leeway for the States while assuring minimum uniform Federal standards in keeping with the Act, the FHW A has revised the listing of required knowledge areas to incorporate A A M V A ’s suggested approach. Thus, the final rule includes general areas which must be included on the tests.
Safe Operations Regulations. Section 12005(a)(4)(A) of the A ct requires that tests ensure that drivers have working knowledge of regulations pertaining to safe operation of commercial vehicles issued under Title 49, CFR. To meet this requirement, the final rule specifies that applicants shall be provided with information about the regulations contained in Parts 391 through 397 and shall be tested on this information. This information is limited to that which a 

driver must have for safe operation of a CMV. The driver is not expected to have knowledge of subjects, such as vehicle mechanics, which go beyond the scope of the information necessary for safe operation of his/her CM V.
Commercial M otor Vehicle Safety 

System s. Section 12005(a)(4)(B) requires that drivers have a working knowledge of the proper use of the safety systems of commercial vehicles. As promulgated in the final rule, drivers must have a “working knowledge” of such items as

proper use of lights, horns, side and rear-view mirrors, proper mirror adjustments, fire extinguishers, symptoms of improper operation revealed through instruments, vehicle operation characteristics, diagnosing malfunctions, and proper use of these safety systems during emergencies.
Safe Vehicle Control. Section 12005(a)(1) requires that each C M V  operator take written knowledge tests pertaining to safe vehicle control. The FHW A has determined that a C M V  operator should have knowledge of the procedures used to safely operate the vehicles under various traffic and road conditions, and under various weather and lighting conditions.
Relationship o f Cargo to Vehicle 

Control. The FHW A is also requiring that drivers have general knowledge about cargo placement, balance, securement and its relationship to safe vehicle operations for the particular vehicle group.
Vehicle Inspections. Pre-trip  

in sp e ctio n s a s  w e ll a s  p eriod ic  
in sp e ctio n  an d  repair are im portant  
a ctio n s w h ic h  help  p revent b re a k d o w n s  
a n d  im prove s a fe ty . T h e re fore , the fin a l  
rule in clu d e s a  requirem ent tha t C M V  
drivers m ust k n o w  a n d  u n d erstan d  the  
v ario u s in sp e ctio n  proced ures.

Hazardous M aterials Knowledge.This category of knowledge will involve basic information regarding hazardous materials, in order to assure that every CM V operator can at least identify a hazardous cargo and the implications thereof. For drivers actually transporting placarded hazardous materials loads, the essential facts on the basic knowledge test must be supplemented by a special knowledge test for the hazardous materials endorsement
A ir Brake Knowledge. As discussed in the analysis of § 383.93 (Endorsements), knowledge of air brake systems now forms and integral part of the knowledge test for all vehicle groups.
Combination Vehicle Knowledge. The FHW A requires that an operator of a motor vehicle which falls into the Combination Vehicle classification (i.e., Group A) be tested on additional information as part of the basic knowledge requirements. As delineated in § 383.111, this information address coupling and uncoupling, as well as vehicle inspection procedures that are unique to Group A.

Section 383.113 Required driving skills 
tests.Section 12005(a) of the Act requires that each driver applicant demonstrate his/her ability to safely operate a vehicle that is representative of the class or type of vehicle he/she operates

or expects to operate. Each driver applicant will be required to demonstrate the basic skills included in this final rule; the State may also test any other skills it deems appropriate and necessary. The skills tests will be conducted entirely in actual road conditions or in a combination of road and off-street conditions. Thus, the FHW A is not requiring States to include off-street testing as part of the CDL program. The decision as to where the skills test will be conducted will remain at the discretion of the States, as long as an in-traffic component is included. Wherever the skills test is conducted, an applicant for a CDL will have to demonstrate that he/she is capable of operating the CM V safely.Applicants for each vehicle group would be required to successfully demonstrate the basic vehicle control skills, safe driving skills, and air brake skills (except for CDLs which restrict air brake use). The specific skills which would be required are contained in § 383.113 (a), (b), and (c).
W ith  re sp e ct to s a fe  driving sk ills, 

m ost o f  the respo nd en ts supported the  
prop osal w ith  som e m inor w ordin g  
revision s to a llo w  e asie r e xam in er  
interpretation. T h e  F H W A  incorporated  
these su gge stion s into the fin a l rule. In  
one c a se , h o w e v e r, the A A M V A  
suggested a  requirem ent that ap p lican ts  
“ m ust co m m u n ica te  presence b y  
properly u sin g horns or ligh ts.”  S in c e  the  
test is to tak en  prim arily or e x c lu siv e ly  
in  traffic , a n d  sin ce  su ch  required  
"co m m u n ica tio n s”  m a y  be u n n e ce ssa ry  
an d  d istractin g to m otorists, the F H W A  
h as om itted this su ggested  ad d ition .In the NPRM, the FHW A elicited opinions on simulator technology in connection with the skills tests. The consensus of responses was that, as regards CM V operations, simulator technology has not yet advanced to a satisfactory stage of development. So as not to preclude further advances in this field, the final rule allows States to use simulator technology as part of the skills testing program, but not as a substitute for the required test in traffic.
Section 383.115-121 Endorsement tests.The FHW A has determined that an operator of special types of CMVs shall obtain an endorsement to his/her CDL because of the specialized knowledge and skills needed, in addition to the knowledge and skills contained in § § 383.111 and 383.113. Endorsements to the CDL will be prerequisite to the operation of vehicles equipped with double/triple trailers; passenger vehicles; tank vehicles; or vehicles involved in transportation of hazardous
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m aterials. E a c h  o f  th e  end orsem ents w ill 
require ad d itio n a l k n o w le d g e  tests. T h e  
p a sse n g e r e nd orsem ent w ill  a lso  require  
e a c h  d river to tak e an d  p a ss  a  sk ills test  
in  a  representative p assen ger v e h icle . 
In form atio n  o n  these k n o w le d g e  are a s  
a n d  sk ills w ill b e  in clu d e d  in  the d river’s  
m a n u a ls . T h e  F H W A ’a sp e cific  
m inim um  sta n d a rd s for e a ch  
end orsem ent are co n ta in e d  in  Su b p a rt G  
an d  are sum m arized  b elo w :

Section 383.115 Double/triple trailers 
endorsement.

In cre a se d  length, larger freight 
c a p a c ity  a n d  greater n um ber o f  
articu lation  p oin ts le a d  to d iffe re n ce s in  
h a n d lin g  an d  p erform ance  
ch a ra cte ristics o f  d ouble/triple trailers. 
E a c h  a p p lica n t w ill  undergo a  
k n o w le d g e  test co ve rin g unit a s s e m b ly  
a n d  h ookup, trailer p la ce m e n t, h an d lin g  
a n d  sta b ility  ch a ra cteristics, an d  
p o ten tial p roblem s o f  su ch  v e h icle s  in  
tra ffic . S k ills  testfs) are n ot p rop osed  for  
this end orsem ent b e c a u se  o f  the  
ad m in istrativ e  d ifficu lties cite d  in th e  
co m m en tary  on § 385.93, b e c a u s e  the  
m ajo rity  o f  d ouble/triple trailer drivers  
a lre a d y  undergo ro ad  tests ad m inistered  
b y  em p loyers under § 391.31, a n d  
b e c a u se  o f  a  la c k  o f  e v id e n ce  a s to the 
s p e c ific  sk ills  on w h ic h  a driver ca n  be  
tested  w h ic h  w o u ld  be d ifferen t from  the  
sk ills required in the b a s ic  test(s).

Section 383.117 Passenger 
endorsement.

T o  o b ta in  th e  p a sse n g e r end orsem ent, 
a n  a p p lica n t m ust s a tis fy  both  
k n o w le d g e  an d  sk ills  te s t requirem ents. 
In  ad d itio n  to the b a s ic  k n o w led ge  test  
for the ap propriate v e h icle  group, 
p a sse n g e r operators m ust und ergo a  
k n o w le d ge  test pertainin g to the  
op eration  o f  p a sse n g e r transport 
v e h icle s  an d  p roper em e rge n cy  and  
b rak in g p roced u re s. A p p lic a n ts  for the  
p a sse n g e r en d orsem en t n ee d  take on ly  
on e sk ills  test. T h e  v e h icle  u se d  in that 
test m ust b e  a  b u s or other p assen ger  
v e h icle  s a tis fy in g  the requirem ents o f  
the sp e c ific  v e h icle  group that the  
ap p lica n t o p e ra te s  or e x p e cts  to operate.

Section 383.119 Tank vehicle 
endorsem ent

E a c h  a p p lica n t for a  tan k  v e h icle  
en d orsem en t m ust d em o n stra te  his/her  
k n o w le d g e  in  a re a s su ch  a s  v e h icle  
op eration s u nder d ifferen t lo a d in g s, 
p rod uct d e n sity , tan k  v e h ic le  typ e  an d  
co n stru ctio n . T h e  d river m ust a lso  h a v e  
k n o w le d ge  o f  a n d  b e  tested  on the  
c a u s e s  an d  p reven tio n  o f  ca rgo surge, 
an d  the lik e lih ood  o f  rollover d ue to  
im proper co ntro l o f  ca rgo surge.

T h e  N P R M  p rop osed  that e a c h  driver  
w h o  w is h e s  to ob tain  a  tan k  v e h icle

endorsement to his/her CDL would also demonstrate his/her skills by taking a skills test in a partially loaded tank vehicle (between 30 and 60 percent full in each compartment). For reasons addressed in the commentary to § 383.93, the FHW A has eliminated this requirement in the final rule; nevertheless, for employees subject to the FMCSRs and analogous State regulations, a test in a tank vehicle remains an employer responsibility.
Section 383.121 Hazardous m aterials 
endorsement.Section 12005(a)(5) of the Act requires that an individual who will operate vehicles carrying hazardous materials shall be qualified to operate CM V in accordance with all regulations pertaining to the transportation of hazardous materials issued under the Hazardous Materials Transportation Act. The FHW A does not believe that an applicant needs to know all parts of these regulations. For drivers of vehicles which transport non-placarded quantities of hazardous materials, the FHW A believes the questions included in the basic knowledge test are sufficient. Drivers of vehicles carrying hazardous materials in placarded quantities require additional knowledge. In either case, only those sections of the hazardous materials regulations that are essential to a driver’s safe operation of his/her vehicle are required to be included in the knowledge tests.The applicant will demonstrate his/ her knowledge of these areas to obtain an endorsement to his/her CDL as follows:

(a) Hazardous m aterial regulations—  
w ill in clu d e  the H a z a rd o u s  M a te ria l  
T a b le , shipping p ap e r requirem ents, 
h a za rd o u s m aterial p a ck a gin g, m arking, 
la b e lin g , a n d  p la ca rd in g  requirem ents;(b) Hazardous m aterial handling—  will indude the different procedures to be utilized for different kinds of hazardous materials, general loading and unloading of materials requirements, cargo segregation, and regulations regarding the routing of materials (in tunnels, on highways eta), attendance of vehicles, parking, fueling, and vehicle repair;(c) Operation o f emergency 
equipment— will include knowledge of when and how such equipment is to be used and any other precautions that the vehicle operator must implement to protect the public; and(d) Emergency response procedures—  will include general knowledge of appropriate and necessary actions for all types of hazardous materials. The preamble to the NPRM had suggested that this area of the hazardous materials

end orsem ent test sho uld  in clu de sp e cific  
k n o w led ge  fo r  a n y  typ e o f  freight (the 
ap plican t) e x p e cts  to transport. 
H o w e v e r, su ch  a n  im plied  stand ard  
w o u ld  h a v e  required a  cu sto m ize d  test 
for e a c h  a p p lica n t, a n d  w o u ld  h a v e  
im plied  frequent retesting a s  operators  
ch a n ge d  jo b s or ca rgo t y p e s  T h e  F H W A  
h as, therefore, re m o ve d  a n y  m ention o f  
d riv e r-sp e cific  co m m o d ity  k n o w led ge  as  
part o f  this endorsem ent.

Subpart H— Tests

T o  ensure that a ll drivers h a v e  the 
k n o w le d g e  a n d  s k ills  to s a fe ly  operate a 
C M V  o n  the p u b lic ro a d w a y s , every  
C D L  a p p lican t m ust p a ss  tests w h ich  
d em o n stra te  the p erson ’s k n o w led ge  or  
sk ills  d escrib e d  in  Su b p a rt G .  H i e  
F H W A  in ten ds that the tests sh a ll h ave  
sim ilar su b stan tive  co ntent, an d  that 
test ad m inistratio n  an d  scoring  
proced ures sh a ll m eet sim ilar  
p erform ance stan d ard s, So a s  to  
e sta b lish  v a lid  a n d  nond iscrim in atory  
testing o f  C M V  operators that is 
re a so n a b ly  uniform  in su b stan tive  
results. T h is  sectio n  co n ta in s the test  
ad m inistratio n  m ethods an d  stan d ard s  
for m inim um  p a ssin g  sco res w h ic h  the 
F H W A  h as a d o p ted  fo r  the k n o w led ge  
an d  sk ills tests.

Section 383.131 Procedures.

B e c a u se  licen sin g e xa m in atio n s  
w ith in  a  S ta te  are g iv e n  to different 
a p p lica n ts, at d ifferen t tim es, in  
d ifferen t lo ca tio n s, an d  b y  different  
e xa m in e rs, it is critical to m inim ize an y  
im p a ct o f  th ese d iffere n ces. Therefore, a  
S ta te ’s  sta n d a rd  test procedures an d  
m etho ds sho uld  b e  sim ilarly  ap plied  
throughout the S ta te . T h e  C D L  program  
w ill in clu de p roced ural inform ation and  
d ire ctio n s for the test a p p lica n t an d  for 
the test exam in er. F or the k n o w led ge  
an d  sk ills  tests, the d irection s giv en  to  
the driver a p p lica n t w iU  co v e r the  
purpose o f  the test, h o w  to ch o o se  a  
resp o n se, h o w  to m ake a  response, any  
tim e lim its, an d  a n y  other sp e cia l 
procedures determ ined b y  the S ta te . A  
S ta te  w ill b e  free to se le ct a  testing  
form at or form ats (e.g., p aper, oral or 
au tom ated  equipm ent for k n o w led ge  
tests) to  m eet the S ta te ’s  particular  
n e e d s. D ire ction s for tak in g k n o w led ge  
te sts  w ill d iffer d ep en d in g on the  
p articu lar testing form at(s) u se d  b y  the  
S ta te s  (e.g., w ritten , o ral, or autom ated). 
A ll  in form ation  p ro v id ed  to the  
a p p lica n t w ill  n e e d  to be at or b e lo w  the 
six -gra d e  re a d in g le ve l. T h e  F H W A  
u n d erstan d s that this le v e l o f  reading  
co m p e te n cy  w ill be su fficie n t to  fu lly  
test a d river’s k n o w led ge  w ithout  
discrim in ating b a se d  on lite racy  an d
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believes that the problems, expressed by some commenters, regarding “illiterate drivers” can be resolved by means of State adoption of several knowledge testing formats. To that end, the FHW A is working with the A A M V A ia  develop — information and testing procedures which are geared to drivers with lower than sixth-grade reading levels.The information manuals) furnished by the States to applicants will include the substance of the knowledge and skills for which outlines are provided in Subpart G  of the final rule. —.________Directions for the examiner will include such items as the information the examiner must give to the applicant, information about how to conduct the tests, and how to score the tests. Most respondents to the NPRM agreed with this section of the proposal or made no comment. One respondent did object to the requirement for manuals, evidently as a reaction to the length of the draft Essex Corporation materials. The FHW A believes that the requirements of this section preserve a high degree of flexibility for the States in terms of the contents, structure, and length of the manuals; furthermore, the final rule does not mandate State acceptance of the Essex materials. Because of this flexiblity, and because the vast majority of respondents raised no objection to this section, the FHW A has preserved it essentially intact as proposed.
Section 383.133 Test methods.The States will construct and offer tests corresponding to the vehicle groups and endorsements in Subpart F, and covering general areas described in Subpart G.The States will be required to establish specific testing and scoring procedures and the associated administrative procedures that meet the standards. The knowledge and skills tests will uniformly assess the performance of applicants regardless of the location of the test.To assure that the knowledge and skill tests can accurately determine the proficiency of CDL license applicants, the tests should be reliable. In its response to the NPRM, the Essex Corporation (Essex) provided the following useful definition of reliability:The reliability of a test * * * is simply an index of the extent to which a person with a given level of knowledge or skill would make essentially the same score in taking the same test a second time, without any intervening study or forgetting. Or, it sometimes takes the form of a correlation of scores made by the same person on two alternative forms of a test, each of which purports to measure the same knowledge or skills. In the case of skills tests, reliability can [also] refer to the degree

of agreement between 2 independent examiners concerning the level of skill demonstrated by an examine on a test of performance.The mathematical index of reliability (correlation coefficientj can range from-OU ~— which means total lack of reliability to 1.00 which means perfect reliability. In practice, no test is perfectly reliable * * * it is commonly accepted that written examinations should have reliabilities of about .80 or better * * *. [for skills tests} reliabilities as low as .70 may have to be accepted in their everyday practical application * * *. Generally speaking, the reliability of a test increases as the length of a test is increased.The NPRM proposed that knowledge tests would have a minimum reliability coefficient of 0.90, and that skills tests would have a minimum interexaminer reliability of 0.80. The above comments by Essex, and comments by the States of Illinois and Montana, questioned the practicability of such high coefficients. ‘These requirements,” Montana stated, “may exceed the abilities of many States at the outset of this program * * In addition, these specific reliability factors run directly counter to the wishes of the 10 respondent States which, in supporting Alternatives 1 or 3, placed a high priority on flexibility. Furthermore, the FHW A recognizes that several States already have in place testing programs that could serve as a strong basis for compliance with this final rule, but for which sophisticated statistical analyses and studies may not be available. Finally, the final rule does not require the States to adopt the Essex materials, which would in fact be the only source readily available to the States for scientifically determined reliability coefficients for CM V skills and knowledge tests. These Essex materials themselves are still in the developmental stage as of the writing of this final rule, so that their ultimate reliability results are not yet known.To accord maximum flexibility to the States to modify their current examinations, to adopt the Essex materials, or to develop new tests as they see fit, the FHW A has omitted specific numerical reliability standards from the final rule. The rule still places heavy emphasis on the concept of reliability on both the knowledge and skills tests; for that reason, the minimum number of questions for each basic knowledge test has been retained. For the same reason, this section-by-section analysis presents desirable goals for reliability.Each basic knowledge test must contain a minimum, exclusive of the air brake component, of 30 items covering all of the knowledge areas described in Subpart G  for a given vehicle group. The

final rule, in response to numerous public comments, does not require a minimum number of questions on each endorsement knowledge test However; each such test must be of a size sufficient to test a driver’s grasp of the related knowledge in the manual. Each basic and endorsement knowledge test must, moreover, be reliable, to the extent required to assure that each applicant possesses the knowledge that the test is intended to cover. A  desirable reliability coefficient would be the 0.80 mentioned by Essex.A  State would have flexibility to choose a specific method for giving the knowledge test as long as the tests meet the performance standards. For example, the knowledge tests could be administered by paper and pencil, orally, or given on automated equipment States may also arrange for tests to be given with an oral interpreter as appropriate. (This would not relieve the interstate driver of the language requirements contained in § 391.11.)Skill tests will have to have sufficient interexaminer reliability to ensure similarity of pass/fail rates on tests given by different examiners. As Essex points out, a practicable coefficient of interexaminer reliability of a State’s examiners would be 0.70. O f course, a far more desirable goal would be the coefficient of 0.80 that has been established as a minimum in the Torque Tests developed by the National Highway Traffic Safety Administration (NHTSA), and the States are urged to strive to achieve that goal.Specific methods for skill testing and scoring would be determined by each State. For example, the States may use a single score for a right hand turn starting with the initiation of the right turn signal and ending following the turn and cancellation of the turn signal, or they may use several scores for the turn comprised of the different performances involved in a right hand turn (initiates the turn signal, uses appropriate lanes, uses the right side mirror(s), blocks inside traffic, stays in roadway, cancels turn signal) or they may use some combination of the two approaches. The latter approach is a “disaggregate" or “elements” test approach which is used in the Torque tests.The FHW A requires that the CDL examiners shall be qualified to administer the knowledge and skills tests. The FHW A expects that States will continue to ensure that their examiners have a high degree of ability, for example, by conducting rigorous training programs, by closely evaluating examiners’ performance, and/or by requiring that they hold valid CDLs for
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the c la s se s  o.f v e h icle s  for w h ic h  they  
g iv e  e x a m s . S ta te s  m a y  a ls o  require  
e xa m in e rs to p a s s  end orsem ent tests  
id e n tica l to tho se g iv e n  to C D Lapplicants. Althoug^apaGiSc___ ;__ „___qualifications for examiners will remain a State prerogative, the final rule will influence State standards for examiners because achievement of the reliable examinations called for in this section will require not only good test design but also a high degree of examiner training and ability.
Section 383.135 Minimum passing 
scores.For the knowledge tests, the driver applicant must correctly answer at least 80 percent of the questions to pass. For _theskills tests, the applicant must successfully perform the skills identified in § 383.113 as being required for the standard tests. The State will define “successful performance" in the course of constructing its tests in keeping with §| 383.131 and 383.133. To assure the required interexaminer reliability, the State’s definition will have to be precise.Section 383.135(d) specifies the procedure to be employed by the State in scoring the air brake components of the knowledge and skills tests (§ 383.133(i)) and issuing the air brake restriction (§ 383.95). If the applicant performs the skills test in a vehicle without air brakes, the air brake restriction will be indicated on his/her CDL, if it is issued. If the applicant fails the air brake component of the knowledge test, the air brake component would be removed from the test for scoring purposes, and the air brake restriction would be imposed. For example, if a State offers a 40-question basic knowledge test including 10 air brake questions, and the applicant scores less than 80 percent on the 10 air brake questions, then he/she can still obtain a CDL. He/she will, however, receive the air brake restriction. Implementing the wishes of most docket respondents, the changes discussed in this paragraph are necessary in order to convert the air brake endorsement in the NPRM into a restriction, while preserving the reliability of the basic knowledge and skills tests when taken by applicants who are not qualified in air brakes.

T h e  S ta te  w ill a u to m a tica lly  fa il an y  
d river a p p lica n t w h o  d oe s n ot ob e y  
tra ffic  la w s  or ca u se s a n  a ccid e n t during  
the test. T h e  S ta te  w ill determ ine the  
appropriate am ou nt o f  tim e an  a p p lica n t  
m ust w a it in order to retake a n y  test 
w h ich  h e/sh e  fa ils . T h e  S ta te  w o u ld  a lso  
determ ine the m ax im u m  n um ber o f  
tim es a  person m a y  take an d  fa il a n y

test b efo re h e/sh e m a y  be proh ib ited  b y  
the S ta te  from  ob tain in g a C D L .

Subpart J— Commercial Driver’s 
License DocumentThis section includes standards for CDLs that are required by section 12006 of the Act. Generally, these State-issued documents will be, to the maximum extent practicable, tamperproof, and will include information as described further below.

T h e  F H W A  in clu d e d  in  A lte r n a tiv e  2 
o f the N P R M  a sam ple set o f  uniform  
C D L  d o cu m en t sp e cifica tio n s w h ich  
m ight be u se d  b y  S ta te s . T h is sam ple set  
o f  sp e cifica tio n s engendered  
m isu n d e rstan d in gs on  the part o f  the  
S ta te s  a n d  other com m en ters, m a n y  o f  
w h o m  interpreted it a s  a m an d ato ry  
co m p on en t o f  A lte r n a tiv e  2. A  clear  
m ajo rity  o f  the S ta te s  respo nd ing to this  
issu e w ish e d  to retain  the freed om  to 
determ ine the form  o f  the C D L , w ith  
o n ly  m inim um  requirem ents in  the fin al 
rule. S o m e  n on go ve rn m e n ta l parties  
e x p re sse d  a preference for a uniform , 
F e d e ra lly -m a n d a te d  sta n d a rd  form . 
B e ca u se  the S ta te s  w o u ld  be fa c e d  w ith  
the co sts  o f  creatin g  a  n e w  form  
e x c lu siv e ly  for C D L  hold ers, the sam ple  
sp e cifica tio n  for the form  o f  the C D L  h as  
b een  om itted  from  the fin a l rule. 
R e m a in in g in  the fin a l rule is a  list o f  
sp e cific  d a ta  item s w h ic h  the S ta te s  
m ust in clu d e  on the C D L . T h e se  item s  
are b a s e d  on  s e ctio n  12006 o f  the A c t .

Section 383.153 Information on the 
document and application.Section 12006 of the Act delineates the information required to be included on all CDLs. Exhibit 3 compares the CDL contents as specified in the N P R M , and those contained in this final rule. In response to numerous comments, the FHW A has deleted the requirement for weight, eye color, and hair color, all of which can be changed by the applicant. However, States will be free to collect this information and submit it to the CDLIS.

E x h ib it  3.— C o m m e r c ia l  D r iv e r ’s  
L ic e n s e  D o c u m e n t

Pro­
posed

in
NPRM

Treatment in 
Final rule:

Re­
quired

Option­
al 1

“Commercial Drivers
License”...... ».... ..... X

“Commercial Drivers
License" or “CDL"..... X

Full name....... ........... X X
Signature................... X X
Mailing address........... X X

E x h ib it 3 — C o m m e r c ia l  D r iv e r ’s  
L ic e n s e  D o c u m e n t — Continued

Pro­
posed

__in
NPRM

Treatment in 
Final rule:

■ ft©—  
quired

Option­
al 1

Information to identify:
Date of birth......... X X
Sex.................... X X
Weight................ X x
Height................. X , X--
Eye color............. X X
Hair color............ X x

Color photograph............ X X
Social security number... X 2X
State license number

(if different from
Social Security 2....... 2 X

Name of State............ X X
Date of issuance......... X X
Date of expiration....... X X
Vehicle groups........... X x
Endorsements............ X x

1 These items are ones that were proposed in the 
NPRM. However, in response to public comment the 
final rule will not list them as requirements. States 
will have the freedom to include other items not 
listed in the final rule.

2 States will be required to collect the social secu­
rity number and submit it to the CDLIS. However, 
they may choose not to show it on the license. In 
this case they will substitute a State produced li­
cense number on the license.States will be required to collect the Social Security Number (SSN) and submit it to the CDLIS. They will also have to show the applicant’s State license number on the CDL. If the State uses the SSN as the applicant’s license number, the SSN must appear on the CDL. If, however, the State does not use the SSN as a license number, the State may choose to omit the SSN from the license document, but not the CDLIS. In addition to the identifiers listed in Exhibit 3, the final rule includes standard codes to be used for the vehicle groups and endorsements. The standard codes are intended to provide uniformity for enforcement purposes. While the FHW A proposal included some codes with double letters, many commenters suggested the use of single letter codes which would be more easily accommodated on the license document. The FHW A has therefore provided single letter codes which would eventually make the CM V driver documentation easily recognizable to enforcement officials. For example, a CDL with A -H  would be recognized by enforcement officials across the country to mean the driver is authorized to drive a combination vehicle and has a hazardous materials endorsement.

A  n onresid en t C D L  m ust be clearly  
la b e le d  as such, although the rule allow s  
the S ta te s  m uch  latitu de in  the  
p la ce m en t o f  the w o rd  “ n onresid en t.”  
A ls o , the rule p rov id es for the air brake  
restriction, at the S ta te s ' option.
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Com bined Endorsement Codes. The final rule provides an endorsement code, “X ,” for those drivers qualifying for both the hazardous materials and tank vehicle endorsements. This change is made in response to a number of States which expressed concern regarding the space limitations of the CDL and computer system needed to record endorsements. In addition, the rule allows States to develop additional combined endorsement codes provided that the codes are explained in the CDL itself.
Improved Identification Techniques. The FHW A and the docket respondents believe that there is room for improvement in assuring positive identification of CDL holders, but that present technologies are not yet cost- effective. For example, commenters believe that fingerprints, or more likely the thumbprint, cannot be placed on the license document because of space and readability after copying. While there was some interest in retaining prints on the application but not placing them on the license, many commenters believed that without digitizing or other special equipment prints are of little practical value.Although the FHW A is aware of “state-of-the-art” technologies that may be available to help identify the driver, such as retinal imaging and digital dental records, their use is not required at this time as part of the standard because of concerns about their costs, benefits, and practicability. The FHW A and the States will explore these advanced technologies, as well as modem methods of encoding data such as magnetic strips. A s technology evolves and better, more cost-effective identification means become available, States would be free to impose such methods. The FHW A believes that it would be premature to include them in this rulemaking.

Section 383.155 Tamperproofing 
requirements.Section 12006 of the Act requires that the CDL document be tamperproof to the maximum extent practicable. A  tamperproof license is one which is designed, manufactured and/or processed to protect against counterfeiting, forgery, and alteration, i.e., it would be beyond the capabilities of the general public to reproduce or change the document. AH State licensing authorities will be required to use license materials and procedures to reasonably assure that their licenses are tamperproof. At a minimum, each State will continue to use the same tamperproof method it currently uses for noncommercial licenses. The FHW A has

provided the States flexibility to use current or future technologies to make the CDL tamperproof. As the technology is improved and new methods become cost-effective, the States will be free to improve tamperproof methods:Regulatory ImpactThe FHW A has determined that this action does not constitute a major rule under Executive Order 12291. The final rule is not expected to result in an annual effect on the economy of $100 million, or more, or lead to a major increase in costs or prices, or have significant adverse effects on the United States economy. However, because of the public interest in the issue of commercial motor vehicle safety and the expected benefit in transportation, this rule is considered significant under the regulatory policies and procedures of the DOT. For this reason and pursuant to Executive Order 12498, this rulemaking action has been included on the Regulatory Program for significant rulemaking actions.The economic impacts of this rulemaking that will occur are primarily mandated by the statutory provisions themselves. Since an analysis of impacts, including economic factors, involves consideration of related motor vehicle safety rulemaking proposals, an overall regulatory evaluation has been prepared for the various rulemaking actions that will be issued to implement the A c t  This evaluation, which addresses some of the provisions contained in the final rule issued on June1,1987, and this final rule, has been placed m the public docket and is available for inspection in the Headquarters office of the FHW A, 400 Seventh Street SW., Washington, DC 20590. A  regulatory evaluation addressing the specific impacts associated with this final rule has also been prepared and placed in the docket.A  significant part of the motor carrier industry and other employers covered by the Act consists of small firms, from one-person, one-truck operations of some owner-operators, to the thousands of small fleet operators throughout the country. For this reason, die benefit and cost considerations described in the preliminary regulatory evaluation/initial regulatory flexibility analysis as applicable to employers and the motor carrier industry in general, are equally applicable to the small entity component of the industry. Small entities have been represented at public meetings held to discuss the Act and smaH entities have had the opportunity to submit comments to the public docket established in conjunction with the NPRM.

Moreover, the requirement that current drivers obtain a CDL will have only a slight effect on small entities. As the section-by-section analysis explains, the drivers will b&given all needed materials to study for the tests. Current drivers may be able to substitute specific qualifications (a good driving record, plus experience or successful completion of an acceptable prior skills examination) for the required CDL driving test. The April 1,1992, deadline provides ample opportunity for employees of small entities to comply with this regulation. In terms of efficiency and safety of operations, and the potential reduction of accidents and attendant liabilities, smaU business will materiaHy benefit from the standards and controls imposed by the CDL program on holders of CDLs. For example, small entities cannot afford checks of driver’s licenses; the CDLIS, and the accumulation of each CM V operator’s violations on a single record, will produce better drivers for small business.A s the preceding facts demonstrate, the FHW A is fully committed to doing aU that it can to ensure that no undue burdens are placed on small entities as a result of this proposal. Conversely, the CDL program wiU have distinct advantages to smaU entities.PaperworkWhile developing the testing and licensing standards, the FHW A recognized that they could impose a major paperwork burden on States and drivers. The FHW A attempted, to the extent practical, to design the final rule to be compatible with testing and licensing procedures now used by the States and to minimize the burden increase. The FHW A, however, believes that an increase in these burdens will be necessary to accomplish the goals and objectives of the Act. In the NPRM, the FHW A invited comments and creative approaches for reducing the burden without compromising safety. Based on these comments, the final rule contains several improvements—foremost among them, the elimination of the CDC, and of the 50-State pre-licensing record check—that will reduce the paperwork burden on the States from the levels implied by the NPRM. While the flexibilities inherent in the final rule will enable the States further to explore options for simplifying the procedures, minimizing the potential expense of licensing CM V drivers, and developing innovative testing techniques, there will remain an irreducible volume of paperwork associated with the CDL pro-am .



27648 Federal Register / V o l. 53, N o. 140 / Thursday, July 21, 1988 / Rules and RegulationsFederalism ImpactThe FHW A has carefully reviewed the proposed testing and licensing standards in light of the purposes of the Act and the President’s Executive Order on Federalism (Executive Order 12612, October 26,1987). In enacting the Commercial Motor Vehicle Safety Act of 1986, the Congress found that it is in the public interest to enhance commercial motor vehicle safety and that minimum standards for States to use to test and license CM V operators would help ensure that such drivers have the knowledge and skills needed to safely operate their vehicles. Congress thus identified commercial motor vehicle safety as a matter of national importance and included reciprocity requirements as part of the mandates in the Act.In his Executive Order on Federalism, the President ordered Executive Departments and agencies to be guided by certain fundamental federalism principles in formulating and implementing policies that have federalism implications. These policies have been taken fully into account in the development of this regulation, as the following paragraphs indicate.The Act provides the Secretary with clear statutory authority to regulate CM V operators as defined in the Act. This means the operation of CMVs in interstate commerce as well as intrastate commerce. Thus, the FHW A recognizes that its minimum testing and licensing standards for CM V operators have Federalism implications.The Act mandates minimum testing and licensing standards. This means that States may continue to adopt and enforce additional testing and licensing requirements for CM V operators within their State bounds. Also, States will continue to have sole discretion as to whether or not to license any CM V operator and what specific procedures, tests and fees are applicable.The Federal testing and licensing standards establish minimum safety regulations which must be followed by the States and which may be supplemented by the States. The statutory basis for Federal regulations of CM V operators has been outlined above. Several issues addressed in this final rule, however, involve policies that have federalism implications. These issues have been addressed separately above. (See specifically the discussion of alternatives, substitute for skills tests and third party testing.) This final rule limits the policymaking discretion of the States only in narrow ways, and does so only to achieve the national purposes of the A c t Accordingly, it is certified that

the policies contained in this document have beep assessed in light of the principles, criteria, and requirements of the Federalism Executive Order, and accord fully with the letter and spirit of the President’s Federalism initiative.
A  regulatory in form ation  num ber  

(R IN ) is a ssign e d  to e a ch  regulatory  
actio n  listed  in  the U n ifie d  A g e n d a  o f  
F e d e ra l R e gu latio n s. T h e  R e gu lato ry  
In form atio n  S e rv ice  C e n te r  pub lish es  
the U n ifie d  A g e n d a  in  A p r il a n d  
O c to b e r  o f  e a ch  y ea r. T h e  R I N  num ber  
co n ta in e d  in the h ead in g o f  this 
docu m en t c a n  be u se d  to cross reference  
this a ctio n  w ith  the U n ifie d  A g e n d a .List of Subjects in 49 CFR Part 383Commercial driver’s license documents, Commercial motor vehicles, Highways and roads, Motor carriers licensing and testing procedures, Motor vehicle safety.(Catalog of Federal Domestic Assistance Program Number 20.217, Motor Carrier Safety.); Issued on: July 15,1988.Robert E. Farris,
Federal Highway Administrator,In consideration of the foregoing, the FHW A hereby amends Title 49, Code of Federal Regulations, Chapter III, Subchapter B, as set forth below.
PART 383— COMMERCIAL DRIVER’S 
LICENSE STANDARDS; 
REQUIREMENTS AND PENALTIES1. The authority citation for 49 CFR Part 383 continues to read as follows:Authority: Title XII of Pub. L. 99-570,100 Stat. 3207-170; 49 U.S.C. 3102; 49 U.S.C. App. 2505; 49 CFR 1.48.2. The table of sections to Part 383 is amended by adding § 383.23 and Subparts E through J to read as follows:* * * * *
Subpart B— License Requirements Sec.* * * * *383.23 Commercial driver's license.* * * * *
Subpart E— Testing and Licensing 
Procedures383.71 Driver application procedures.383.73 State procedures.383.75 Third party testing.383.77 Substitute for driving skills tests.
Subpart F— Vehicle Groups and 
Endorsements383.91 Commercial motor vehicle groups. 383.93 Endorsements.383.95 Air brake restriction.
Subpart G— Required Knowledge and Skills383.110 General requirement383.111 Required knowledge.

Sec.383.113 Required skills.383.115 Requirements for double/triple trailer endorsement.383.117 Requirements for passenger endorsement.383.119 Requirements for tank vehicle endorsement.383.121 Requirements for hazardous , materials endorsement.Appendix to Subpart G—Required knowledge and Skills: Sample Guidelines
Subpart H— Tests383.131 Test procedures.383.133 Testing methods.383.135 Minimum passing scores.
Subpart I— [Reserved]

Subpart J— Commercial Driver’s License 
Document383.151 General.383.153 Information on the document and application.383.155 Tamperproofing requirements.3. Section 383.1 is amended by removing the word “and” from the end of paragraph (b)(4), substituting a semicolon for the period at the end of paragraph (b)(5) and adding paragraphs(b)(6) through (bj(li) to read as follows:
§383.1 Purpose and scope.*  *  *  ' ' *(b) * * *(6) Establishes testing and licensing requirements for commercial motor vehicle operators;(7) Requires States to give knowledge and skills tests to all qualified applicants for commercial drivers’ licenses which meet the Federal standard;(8) Sets forth commercial motor vehicle groups and endorsements;(9) Sets forth the knowledge and skills test requirements for the motor vehicle groups and endorsements.(10) Sets forth the Federal standards for procedures, methods, and minimum passing scores for States and others to use in testing and licensing commercial motor vehicle operators; and(11) Establishes requirements for the State issued commercial license documentation.4. Section 383.5 is amended by adding ten definitions and revising two definitions entitled “Commercial driver’s license” and “Commercial motor vehicle,” placing them in alphabetical order as follows:

§ 383.5 Definitions.★  * * * ♦
“ Commercial driver’s  license (CDL/ ’ means a license issued by a State or other jurisdiction, in accordance with the standards contained in 49 CFR Part 383, to an individual which authorizes
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“ Com m ercial driver's license  

information system  fC D L IS f' means the CDLIS established by FHW A pursuant to section 12007 of the Commercial Motor Vehicle Safety Act of 1986.
“Commercial motor vehicle (CM V)” means a motor vehicle or combination of motor vehicles used in commerce to transport passengers or property if. the motor vehicle—(a) Has a gross combination weight rating of 26,001 or more pounds inclusive of a towed unit with a gross vehicle weight rating of more than 10,000 pounds; or(b) Has a gross vehicle weight rating of 26,001 or more pounds; or(c) Is designed to transport 16 or more passengers, including the driver; pr(d) Is of any size and is used in the transportation of materials found to be hazardous for the purposes of the Hazardous Materials Transportation Act and which require the motor vehicle to be placarded under the Hazardous Materials Regulations (49 CFR Part 172, Subpart F).

* '  0  . *  1 :' *  *  •*•

“Driver applicant’’ means an individual who applies to a State to obtain, transfer, upgrade, or renew a CDL.
“Endorsement”  means an authorization to an individual’s CDL required to permit the individual to operate certain types of commercial motor vehicles.

★  *  ' *  ' r *  ' - *

“Foreign ”  means outside the fifty United States arid the District of Columbia.
* ★ * *

Nonresident CD L”  means a CDL issued by a State to an individual domiciled in a foreign country.• *  - . *  [ i t  ★  *
“Representative vehicle”  means a motor vehicle which represents the type of motor vehicle that a driver applicant operates or expects to operate.* ' . * * * *
“State o f dom icile”  means that State where a person has his/her true, fixed, and permanent home and principal residence and to which he/she has the intention of returning whenever he/she is absent.
“Tank veh icle"means any commercial iribtor vehicle that is designed to transport any liquid or gaseous materials within a tank that is either permanently or temporarily attached to the vehicle or the chassis. Such vehicles include, but are not

limited to, cargo tanks and portable tanks, as defined in Part 171 of this title. However, this definition does not include portable tanks having a rated capacity under 1,000 gallons.
4  *  *  it  *

“Vehicle”  means a motor vehicle unless otherwise specified. * * * * *a  “Vehicle group ’’ means a class or type of vehicle with certain operating characteristics.$. Part 383, Subpart B is revised by adding a new § 383.23 to read as follows:
Subpart B—-License Requirements* * * * *
§ 383.23 Commercial driver’s license.(a) General rule. (1) Effective April 1, 1992, no person shall operate a commercial motor Vehicle unless such person has taken and passed written and driving tests Which ineet the Federal standards contained in Subparts F, G, and H of this part for the commercial motor vehicle that person operates or expects to operate.(2) Effective April 1,1992, except as provided in paragraph (b) of this section, no person shall operate a commercial motor vehicle unless such person possesses a CDL which meets the standards contained in Subpart J of this part, issued by his/her State or jurisdiction of domicile.(b) Exception. If a commercial motor vehicle operator is domiciled in a foreign jurisdiction which, as determined by the Administrator, does not test drivers and issue a CDL in accordance with, or similar to, the standards contained in Subparts F, G, and H of this part, the person shall obtain a Nonresident CDL from a State which does comply with the testing and licensing standards contained in such Subparts F, G, and H.(c) Learner’s perm it. State learner’s permits, issued for limited time periods according to State requirements, shall be considered valid commercial drivers’ licenses for purposes of behind-the- wheel training on public roads or highways, if the following minimum conditions are met:(1) The learner’s permit holder is at all time accompanied by the holder of a valid CDL; and(2) He/she either holds a valid automobile driver’s license, or has passed such vision, sign/symbol, and knowledge tests as the State issuing the learner’s permit ordinarily administers to applicants for automobile drivers’ licenses.

6. Part 383 is amended by adding Subparts E, F, G, H, I, and J to read as follows:
Subpart E— Testing and Licensing 
Procedures
§ 383.71 Driver application procedures.(a) Initial Commercial Driver’s  
License.—Prior to obtaining a CDL, a person must meet the following requirements:(1) A  person who operates or expects to operate in interstate or foreign commerce, or is otherwise subject to Part 391 of this title, shall certify that he/she meets the qualification requirements contained in Part 391 of this title. A  person who operates or expects to operate entirely in intrastate commerce and is not subject to Part 391, is subject to State driver qualificatipn requirements and must certify that he/ she is not subject to Part 391;(2) Pass a knowledge test in accordance with the standards contained in Subparts G  arid H of this part for the type of motor vehicle the person operates or expects to operate;(3) Pass a driving or skills test in accordance with the standards contained in Subparts G  and H of this part taken in a motor vehicle which is representative of the type of motor vehicle the person operates or expects to operate; or provide evidence that he/ she has successfully passed a driving test administered by an authorized third party;(4) Certify that the motor vehicle in which the person takes the driving skills test is representative of the type of motor vehicle that person operates or expects to operate;(5) Provide to the State of issuance the information required to be included on the CDL as specified in Subpart J of this part;(6) Certify that he/she is not subject to any disqualification, suspension, revocation, or cancellation as contained in § 383-51 and that he/she does not have a driver’s license from more than one State or jurisdiction.(7) The applicant shall surrender his/ her non-CDL driver’s licenses to the State.(b) License transfer. When applying to transfer a CDL from one State of domicile to à new State domicile, an applicant shall apply for a CDL from the new State of domicile within no more than 30 days after establishirig his/her new domicile. The applicant shall:(1) Provide to the new State of domicile the certifications contained in § 383.71(a) (1) and (6):



27650 Federal Register / V o l. 53, N o . 14Q / Thursday, July 21, 1988 / Rules and Regulations(2) Provide to the new State of domicile updated information as specified in Subpart J of this part;(3) If the applicant wishes to retain a hazardous materials endorsement, comply with State requirements as specified in § 383.73(b)(4); and(4) Surrender the CDL from the old State of domicile to the new State of domicile.(c) License renewal. When applying for a renewal of a CDL, all applicants shall;(1) Provide certification contained in § 383.71(a)(1);(2) Provide update information as specified in Subpart J of this part; and(3) If a person wishes to retain a hazardous materials endorsement, pass the test for such endorsement as specified in § 383.121.(d) License upgrades. When applying to operate a commercial motor vehicle in a different group or endorsement from the group or endorsement in which the applicant already has a CDL, all persons shall:(1) Provide the necessary certifications as specified in § 383.71(a)(1) and (4); and(2) Pass all tests specified in§ 383.71(a) (2) and (3) for the new vehicle group and/or different endorsements.(e) Nonresident CDL. When an applicant is domiciled in a foreign jurisdiction, as defined in § 383.5, where the commercial motor vehicle operator testing and licensing standards do not meet the standards contained in Subparts G  and H  of this part, as determined by the Administrator, such applicant shall obtain a Nonresident CDL from a State which meets such standards. Such applicant shall:(1) Complete the requirements to obtain a CDL contained in § 383.71(a); and(2) After receipt of the CDL, and for as long as it is valid, notify the State which issued the CDL of any adverse action taken by any jurisdiction or governmental agency, foreign or domestic, against his/her driving privileges. Such adverse actions would include but not be limited to license suspension or revocation, or disqualification from operating a commercial motor vehicle for the convictions described in § 383.51. Notifications shall be made within the time periods specified in § 383.33.(f) If a State uses the alternative method described in § 383.73(i) to achieve the objectives of the certifications in § 383.71(a), then the driver applicant shall satisfy such alternative methods as are applicable to him/her with respect to initial licensing,

license transfer, license renewal, and license upgrades.
§ 383.73 State procedures.(a) Initial licensure. Prior to issuing a CDL to a person, a State shall(1) Require the driver applicant to certify, pass tests, and provide information as described in §§ 383.71(a)(1) through (6);(2) Check that the vehicle in which the applicant takes his/her test is representative of the vehicle group the applicant has certified that he/she operates or expects to operate;(3) Initiate and complete a check of the applicant’s driving record to ensure that the person is not subject to any disqualification, suspensions, revocations, or cancellations as contained in § 383.51 and that the person does not have a driver’s license from more than one State. The record check shall include but not be limited to the following:(i) A  check of the applicant’s driving record as maintained by his/her current State of licensure, if any;(ii) A  check with the CDLIS to determine whether the driver applicant already has a CDL, whether the applicant’s license has been suspended, revoked, or canceled, or if the applicant has been disqualified from operating a commercial motor vehicle; and(iii) A  check with the National Driver Register (NDR), when it is determined to be operational by the National Highway Traffic Safety Administrator, to determine whether the driver applicant has:(A) Been disqualified from operating a motor vehicle (other than a commercial motor vehicle);(B) Had a license (other than CDL) suspended, revoked, or canceled for cause in the 3-year period ending on the date of application; or(C) Been convicted of any offenses contained in section 205(a)(3) of the National Drivers Register Act of 1982 (23 U.S.C. 401 note); and(4) Require the driver applicant, if he/ she has moved from another State, to surrender his/her driver’s license issued by another State.(b) License transfers. Prior to issuing a CDL to a person who has a CDL from another State, a State shall:(1) Require the driver applicant to make the certifications contained in § 383.71(a);(2) Complete a check of the driver applicant’s record as contained in § 383.73(a)(3);(3) Request and receive updates of information specified in Subpart J of this part;

(4) If such applicant wishes to retain a hazardous materials endorsement, ensure that the driver has, within the 2 years preceding the transfer, either:(i) Passed the test for such endorsement specified in § 383.121; or(ii) Successfully completed a hazardous materials test or training that is given by a third party and that is deemed by the State to substantially cover the same knowledge base as that described in § 383,121; and(5) Obtain the CDL issued by the applicant’s previous State of domicile.(c) License Renewals. Prior to renewing any CDL a State shall:(1) Require the driver applicant to make the certifications contained in 1383.71(a);(2) Complete a check of the driver applicant’s record as contained in§ 383.73(a)(3);(3) Request arid receive updates of information specified in Subpart J of this part; and(4) If such applicant wishes to retain a hazardous materials endorsement, require the driver to pass the test for such endorsement specified in § 383.121.(d) License upgrades. Prior to issuing an upgrade of a CDL, a State shall:(1) Require such driver applicant to provide certifications and pass tests as described in § 383.71(d); and(2) Complete a check of the driver applicant’s record as described in§ 383.73(a)(3).(e) Nonresident C D L  A  State may issue a Nonresident CDL to a person domiciled in a foreign country if the Administrator has determined that the commercial motor vehicle testing and licensing standards in the foreign jurisdiction of domicile do not meet the standards contained in this part. State procedures for the issuance of a nonresident CDL, for any modifications thereto, and for notifications to the CDLIS shall at a minimum be identical to those pertaining to any other CDL, with the following exceptions:(1) If the applicant is requesting a transfer of his/her Nonresident CDL, the State shall obtain the Nonresident CDL currently held by the applicant and issued by another State;(2) The State shall add the word “Nonresident” to the face of the CDL, in accordance with § 383.153(b); and(3) The State shall have established, prior to issuing any Nonresident CDL, the practical capability of disqualifying the holder of any Nonresident CDL, by withdrawing, suspending, canceling, and revoking his/her Nonresident CDL as if the Nonresident CDL were a CDL issued to a resident of the State.
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(f) License issuance. After the State has completed the procedures described in § 383.73 (a), (b), (c), (d) or (e), it may issue a CDL to the driver applicant. The State shall notify the operator of the CDLIS of such issuance, transfer, renewal, or upgrade within the 10-day period beginning on the date of license issuance.
(g) Penalties fo r fa lse information. I f  a  

S ta te  determ in es, in  its ch e c k  o f  an  
a p p lica n t’s lice n se  statu s a n d  record  
prior to issu in g a  C D L , or a t a n y  tim e  
afte r the C D L  is  issu e d , tha t the  
ap p lica n t h a s  fa ls ifie d  in form ation  
co n ta in e d  in  Su b p a rt J  o f  this p art or a n y  
o f  the ce rtificatio n s required in§ 383.71(a), the S ta te  sh a ll a t a  m inim um , 
a n d  w ith in  no m ore than  30 d a y s  after  
d isco v e rin g  the fa lsifica tio n , susp en d , 
c a n c e l, or revo k e the p erso n ’s C D L , or 
h is/h er p en din g ap p licatio n .

(h) Reciprocity. A  S ta te  s h a ll a llo w  
a n y  p erson  w h o  h a s  a  v a lid  C D L  w h ic h  
is  n ot su sp en d ed , re vo k ed , or ca n ce le d , 
an d  w h o  is not d isq u a lified  from  
operating a  co m m ercial m otor v e h icle , to  
operate a  co m m ercial m otor v e h icle  in  
the S ta te .

(i) Alternative procedures. A  S ta te  
m a y  im plem ent alte rn ative  p roced u re s  
to the ce rtificatio n  requirem ents o f§ 383.71(a) (1), (4), and (6), provided those procedures ensure that the driver meets the requirements of those paragraphs.
§ 383.75 Third party testing.

(a) Third party tests. A  S ta te  m a y  
authorize a  p erson  (including an other  
Sta te , an  em ployer, a  p rivate driver  
training fa c ility  or other p rivate  
institution, or a  departm ent, a g e n c y  or  
instrum entality o f  a  lo c a l governm ent) to  
adm inister the sk ills tests a s  sp e cifie d  in  
Su bp arts G an d  H  o f  this part, i f  the  
follow in g co n d itio n s are m et:

(1) T h e  tests g iv e n  b y  the third p arty  
are the sam e  a s  tho se w h ic h  w o u ld  
otherw ise be g iv e n  b y  the S ta te ; an d

(2) T h e  third p arty  a s  a n  agreem ent  
w ith the S ta te  co n tain in g, a t a  m inim um , 
provisions that:

(i) A llo w  the F H W A , or its  
representative, an d  the S ta te  to co n d u ct  
random  e x a m in a tio n s, in sp e ctio n s a n d  
audits w ith o u t prior n otice;

(ii) R equire the S ta te  to co n d u ct on­
site in sp e ction s at le a s t an n u ally;

(iii) Require tha t all third p arty  
exam iners m eet the sam e q u a lifica tio n  
and training stan d ard s a s  S ta te  
exam iners, to the e x te n t n e ce ssa ry  to  
conduct sk ills tests in  co m p lia n ce  w ith  
Subparts G  an d  H ;

(iv) R equire that, at le a s t on  a n  an n u a l 
basis, S ta te  e m p lo y e es take the tests  
actu ally  ad m inistered  b y  the third p arty  
as if  the S ta te  em p loy e e  w ere a  test

applicant, or that States test a sample of drivers who were examined by the third party to compare pass/fail results; and(v) Reserve unto the State the right to take prompt and appropriate remedial action against the third-party testers in the event that the third-party fails to comply with State or Federal standards for the CDL testing program, or with any other terms of the third-party contract,(b) Proof o f testing by a third party. A  driver applicant who takes and passes driving tests administered by an authorized third party shall provide evidence to the State licensing agency that he/she has successfully passed the driving tests administered by the third party.
§ 383.77 Substitute for driving skills tests.At the discretion of a State, the driving skill test as specified in § 383.113 may be waived for a CM V operator who is currently licensed at thé time of his/ her application for a CDL, and substituted with either an applicant’s driving record and previous passage of an acceptable skills test, or an applicant’s driving record in combination with certain driving experience. The State shall impose conditions and limitations to restrict the applicants from whom a State may accept alternative requirements for the skills test described in § 383.113. Such conditions must require at least the following:(a) An applicant must certify that, during the two-year period immediately prior to applying for a CDL, he/she:(1) Has not had more than one license (except in the instances specified in§ 383.21(b));(2) Has not had any license suspended, revoked, or canceled;(3) Has not had any convictions for any type of motor vehicle for the disqualification offenses contained in § 383.51; and(4) Has not had any violation of State or local law relating to motor vehicle traffic control (other than a parking violation) arising in connection with any traffic accident, and has no record of an accident in which he/she was at fault; and(b) An applicant must provide evidence and certify that:(1) He/she is regularly employed in a job requiring operation of a CMV, and that either:(2) He/she has previously taken and passed a skills test given by a State with a classified licensing and testing system, and that the test was behind-the-wheel in a representative vehicle for that applicant’s driver’s license classification; or

(3) He/she has operated, for at least 2 years immediately preceding application for a CDL, a vehicle representative of the commercial motor vehicle the driver applicant operates or expects to operate.
Subpart F— Vehicle Groups and 
Endorsements

§ 383.91 Commercial motor vehicle 
groups.(a) Vehicle group descriptions. Each driver applicant must possess and be tested on his/her knowledge and skills, described in Subpart G  of this part, for the commercial motor vehicle group(s) for Which he/she desires a CDL. The commercial motor vehicle groups are as follows:(1) Combination vehicle (Group A)— Any combination of vehicles with a Gross Combination Weight Rating (GCWR) of 26,001 or more pounds provided the GVW R of the vehicle(s) being towed is in excess of 10,000 pounds.(2) H eavy Straight Vehicle (Group 
B)~—A ny  single vehicle with a GVW R of 26,001 or more pounds, or any such vehicle towing a vehicle not in excess of 10,000 pounds GVW R.(3) Sm all Vehicle (Group C}—Any single vehicle less than 26,001 pounds GVW R, or any such vehicle towing a vehicle not in excess of 10,000 pounds GVW R. This group comprises vehicles designed to transport 18 or more passengers including the driver, and vehicles used in the transportation of materials found to be hazardous for the purposes of the Hazardous Materials Transportation Act and which require the motor vehicle to be placarded under the Hazardous Materials Regulations (49 CFR Part 172, Subpart F).(b) Representative vehicle. For purposes of taking the driving test in accordance with § 383.113, a representative vehicle for a given vehicle group contained in § 383.91(a), is any commercial motor vehicle which meets the definition of that vehicle group.(c) Relation between vehicle groups. Each driver applicant who desires to operate in a different commercial motor vehicle group from the one which his/ her CDL authorizes shall be required to retake and pass all related tests, except the following:(1) A  driver who has passed the knowledge and skills tests for a combination vehicle (Group A) may operate a heavy straight vehicle (Group B) or a small vehicle (Group C), provided that he/she possesses the requisite endorsement(s); and
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Figure 1
VEHICLE GROUPS AS ESTABUSHED BY FHWA (SECTION 383.91)

{Note: Certain types of vehicles, such as passenger and doubies/triples, 
will require an endorsement. Please consult text for particulars.]

Group: ^Description:

A Any combination of vehicles with a GCWR of 26,001 or more pounds
provided the GVWR of the vehicle(s) being towed is in excess of 
10,000 pounds. (Holders of a Group A license may, with any 
appropriate endorsements, operate all vehicles within Groups B and 
C.)

Exam ples include but are not limited to:

B Any single vehicle with a GVWR of 26,001 or more pounds, or any
such vehicle towing a vehicle not in excess of 10,000 pounds GVWR. 
(Holders of a Group B license may, with any appropriate 
endorsements, operate ail vehicles within Group C.)

Examples include but are not limited to:

C Any single vehicle less than 26,001 pounds GVWR, or any such
vehicle towing a vehicle not in excess of 10,000 pounds GVWR. 
This group applies to vehicles which are placarded for hazardous 
materials or designed to transport 16 or more persons, including 
the operator.

Exam ples include but are not lim ited to:

*
The representative vehicle for the skills test m ust meet the written description  

for that group. The silhouettes typify, but do not futty cover, the types of 
vehicles falling within each group.

BILLING CODE 4919-22-C
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§ 383.93 Endorsements.
(a) General. In  ad d itio n  to tak in g an d  

p a ssin g  the k n o w le d g e  a n d  sk ills tests  
d e scrib e d  in  Su b p a rt G  o f  this part, a ll 
p erso n s w h o  operate or e x p e ct to 
operate the type(s) o f  m otor v e h icle s  
d e scrib e d  in  p aragraph  (b) o f  this  
se ctio n  sh a ll take a n d  p a s s  sp e cia lize d  
tests to o b ta in  e a ch  e n d o rs e m e n t T h e  
S ta te  sh a ll issu e C D L  endorsem ents o n ly  
to drivers w h o  s u c ce s sfu lly  co m p le te  the  
tests.

(b) Endorsement descriptions. A n  
op erator m ust o b tain  S ta te -is s u e d  
e n d orsem ents to h is/h er C D L  to operate  
co m m ercial m otor v e h icle s  w h ic h  are:

(1) D ou b le/trip le  trailers;
(2) P asse n ge r v e h icle s;(3) Tank vehicles; or(4) R eq uired  to b e p la ca rd e d  for  

h a za rd o u s m aterials.
(c) Endorsement testing requirements. 

T h e  fo llo w in g  tests are required for the  
endorsem ents co n ta in e d  in  p aragraph  
(b) o f  this section:(1) Double/Triple Trailers—a 
k n o w le d ge  test;

(2) Passenger— a k n o w led ge  an d  a  
sk ills test;(3) Tank vehicle—a knowledge test; and(4) Hazardous M aterials—a 
k n o w le d ge  test.

§ 383.95 Air brake restrictions.
(a) I f  a n  a p p lica n t either fa ils  the air  

b rak e co m p on en t o f  the k n o w le d ge  test, 
or perform s the sk ills test in  a  v e h icle  
n ot equ ipped w ith  air b rak e s, the S ta te  
sh a ll in d ica te  on the C D L , i f  issu e d , that  
the p erson  is restricted from  op eratin g a  
C M V  equ ipped w ith  air b rak e s.

(b) F o r the purposes o f  the sk ills test  
a n d  the restriction, air b rak e s sh a ll  
in clu d e  a n y  brak in g syste m  operating  
fu lly  or p a rtia lly  on  the air b rake  
p rincip le.

Subpart G— Required Knowledge and 
Skills

§383.110 General requirement.
A l l  drivers o f  com m ercial m otor  

v e h icle s  s h a ll h a v e  k n o w led ge  an d  skills  
n e ce s s a ry  to op erate a  co m m ercial 
m otor v e h icle  s a fe ly  a s co n tain e d  in  this  
sub p art. A  sam p le  o f  the sp e cific  typ es  
o f item s w h ic h  a  S ta te  m a y  w is h  to 
in clu d e  in the k n o w le d g e  an d  skills tests  
tha t it ad m in isters to C D L  ap p lican ts is  
in clu d e d  in  the a p p e n d ix  to this S u b p art  
G .

§ 383.111 Required knowledge.
A l l  co m m ercial m otor v e h icle  

op erators m ust h a v e  k n o w led ge  o f  the  
fo llo w in g  ge n e ral areas:

(a) Safe operations regulations. 
D riv er-re late d  e lem ents o f  the

regulations contained in 49 CFR Parts 391, 392, 393, 395, 396, and 397, such as: Motor vehicle inspection, repair, and maintenance requirements; procedures for safe vehicle operations; the effects of fatigue, poor vision, hearing, and general health upon safe commercial motor vehicle operation; the types of motor vehicles and cargoes subject to the requirements; and the effects of alcohol and drug use upon safe commercial motor vehicle operations.(b) Com m ercial motor vehicle safety  
control system s. Proper use of the motor vehicle’s safety system, including lights, horns, side and rear-view mirrors, proper mirror adjustments, fire extinguishers, symptoms of improper operation revealed through instruments, motor vehicle operation characteristics, and diagnosing malfunctions. Commercial motor vehicle drivers shall have knowledge on the correct procedures needed to use these safety systems in an emergency situation, e.g., skids and loss of brakes.(c) Safe vehicle control. (1) Control systems—The purpose and function of the controls and instruments commonly found on commercial motor vehicles.(2) Basic control—The proper procedures for performing various basic maneuvers,(3) Shifting—The basic shifting rules and terms, as well as shift patterns and procedures for common transmissions.(4) Backing—The procedures and rules for various backing maneuvers.(5) Visual search—The importance of proper visual search, and proper visual search methods.(6) Communication—The principles and procedures for proper communications and the hazards of failure to signal properly.(7) Speed Management—The importance of understanding the effects of speed.(8) Space management—The procédures and techniques for controlling the space around the vehicle.(9) Night operation—Preparations and procedures for night driving.(10) Extreme driving conditions—The basic information on operating in extreme driving conditions and the hazards that are encountered in extreme conditions.(11) Hazard perceptions—The basic information on hazard perception and clues for recognition of hazards.(12) Emergency maneuvers—The basic information concerning when and how to make emergency maneuvers.(13) Skid control and recovery—The information on the causes and major types of skids, as well as the procedures for recovering from skids.

(d) Relationship o f cargo to vehicle  
control. The principles and procedures for the proper handling of cargo.(e) Vehicle inspections: The objectives and proper procedures for performing vehicle safety inspections, as follows:(1) The importance of periodic inspection and repair to vehicle safety.(2) The effect of undiscovered malfunctions upon safety.(3) What safety-related parts to look for when inspecting vehicles.(4) Pre-trip/enroute/post-trip inspection procedures.(5) Reporting findings.(f) Hazardous m aterials knowledge, 
such as: What constitutes hazardous material requiring an endorsement to transport; classes of hazardous materials; labeling/placarding requirements; and the need for specialized training as a prerequisite to receiving the endorsement and transporting hazardous cargoes.(g) A ir  brake know ledge as follow s:(1) Air brake system nomenclature;(2) The dangers of contaminated air supply;(3) Implications of severed or disconnected air lines between the power unit and the trailer! s);(4) Implications of low air pressure readings;(5) Procedures to conduct safe and accurate pre-trip inspections.(6) Procedures for conducting enroute and post-trip inspections of air actuated brake systems, including ability to detect defects which may cause the system to fail.(h) Operators fo r the combination 
vehicle group sh a ll also have knowledge 
of:(1) Coupling and uncoupling—The procedures for proper coupling and uncoupling a tractor to semi-trailer.(2) Vehicle inspection—The objectives and proper procedures that are unique for performing vehicle safety inspections on combination vehicles.
§ 383.113 Required skills.(a) B a sic vehicle control sk ills. All applicants for a CDL must possess and demonstrate basic motor vehicle control skills for each vehicle group which the driver operates or expects to operate. These skills should include the ability to start, to stop, and to move the vehicle forward and backward in a safe manner.(b) Sa fe driving sk ills. A ll applicants for a CDL must possess and demonstrate the safe driving skills for their vehicle group. These skills should include proper visual search methods, appropriate use of signals, speed contol



Federal Register / V ol. 53, N o. 140 / Thursday, July 21, 1988 / Rules and Regulations 27655for weather and traffic conditions, and ability to position the motor vehicle correctly when changing lanes or turning.(c) A ir brake skills. Except as provided in § 393.95, all applicants shall demonstrate the following skills with respect to inspection and operation of air brakes:(1) Pre-trip inspection skills. Applicants shall demonstrate the skills necessary to conduct a pre-trip inspection which includes the ability to:(1) Locate and verbally identify air brake operating controls and monitoring devices;(ii) Determine the motor vehicle’s brake system condition for proper adjustments and that air system connections between motor vehicles have been properly made and secured;(iii) Inspect the low pressure warning device(s) to ensure that they will activate in emergency situations;(ivj Ascertain, with the engine running, that the system maintains an adequate supply of compressed air;(vj Determine that iequired minimum air pressure build up time is within acceptable limits and that required alarms and emergency devices automatically deactivate at the proper pressure level; and(vi) Operationally check the brake system for proper performance.(2) Driving sk ills. Applicants shall successfully complete the skills tests contained in § 383.113 in a representative vehicle equipped with air brakes.(d) Test area. Skills tests shall be conducted in on-street conditions or under a combination of on-street and off-street conditions.(e) Simulation technology. A  State may utilize simulators to perform skills testing, but under no circumstances as a substitute for the required testing in on­street conditions.
§ 383.115 Requirements for double/tripie 
trailers endorsementIn order to obtain a Double/Triple Trailers endorsement each applicant must have knowledge covering:(a) Procedures for assembly and hookup of the units;(b) Proper placement of heaviest trailer;(c) Handling and stability characteristics including off-tracking, response to steering, sensory feedback, braking, oscillatory sway, rollover in steady turns, yaw stability in steady turns; and(d) Potential problems in traffic operations, including problems the motor vehicle creates for other motorists due to slower speeds on steep grades,

longer passing times, possibility for blocking entry of other motor vehicles on freeways, splash and spray impacts, aerodynamic buffeting, view blockages, and lateral placement.
§ 383.117 Requirements for passenger 
endorsementAn applicant for the passenger endorsement must satisfy both of the following additional knowledge and skills test requirements.(a) Know ledge test. A ll applicants for the passenger endorsement must have knowledge covering at least the following topics:(1) Proper procedures for loading/ unloading passengers;(2) Proper use of emergency exits, including push-out windows;(3) Proper responses to such emergency situations as fires and unruly passengers;(4) Proper procedures at railroad crossings and drawbridges; and(5) Proper braking procedures.(b) S k ills  test. To obtain a passenger endorsement applicable to a specific vehicle group, an applicant must take his/her skills test in a passenger vehicle satisfying the requirements of that group as defined in § 383.91.
§ 383.119 Requirements for tank vehicle 
endorsementIn order to obtain a Tank Vehicle Endorsement, each applicant must have knowledge covering the following:(a) Causes, prevention, and effects of cargo surge on motor vehicle handling;(b) Proper braking procedures for the motor vehicle when it is empty, full and partially full;(c) Differences in handling of baffled/ compartmental tank interiors versus non-baffled motor vehicles;(d) Differences in tank vehicle type and construction;(e) Differences in cargo surge for liquids of varying product densities;(fj Effects of road grade and curvature on motor vehicle handling with filled, half-filled and empty tanks;(g) Proper use of emergency systems; and(h) For drivers of DOT specification tank vehicles, retest and marking requirements.
§ 383.121 Requirements for hazardous 
materials endorsementIn order to obtain a Hazardous Material Endorsement each applicant must have such knowledge as is required of a driver of a hazardous materials laden vehicle, from information contained in 49 CFR Parts 171,172,173,177,178, and 397 on the following:

(a) Hazardous materials regulations including:(1) Hazardous materials table;(2) Shipping paper requirements;(3) Marking;(4) Labeling; -(5) Placarding requirements;(6) Hazardous materials packaging;(7) Hazardous materials definitions and preparation;(8) Other regulated material (e.g., ORM-D);(9) Reporting hazardous materials accidents; and(19) Tunnels and railroad crossings.(b) Hazardous materials handling including:(1) Forbidden Materials and Packages;(2) Loading and Unloading Materials;(3) Cargo Segregation;(4) Passenger Carrying Buses and Hazardous Materials;(5) Attendance of Motor Vehicles;(6) Parking;(7) Routes;(8) Cargo Tanks; and(9) “Safe Havens.”(cj Operation of emergency equipment including:(1) Use of equipment to protect the public;(2) Special precautions for equipment to be used in fires;(3) Special precautions for use of emergency equipment when loading or unloading a hazardous materials laden motor vehicle; and(4) Use of emergency equipment for tank vehicles.(d) Emergency response procedures including:(1) Special care and precautions for different types of accidents;(2) Special precautions for driving near a fire and carrying hazardous materials, and smoking and carrying hazardous materials;(3) Emergency procedures; and(4) Existence of special requirements for transporting Class A  and B explosives.
A p p e n d ix  to S u b p a rt G — R eq uired  
K n o w le d g e  an d  S k ills — Sa m p le  
G u id e lin e s

The following is a sample of the specific 
types of items which a State may wish to 
include in the knowledge and skills tests that 
it administers to CDL applicants. This 
appendix closely follows the framework of 
§§ 383.111 and 383.113. It is intended to 
provide more specific guidance and 
suggestion to States. Additional detail in this 
appendix is not binding and States may 
depart from it at their discretion provided 
their CDL program tests for the general areas 
of knowledge and skill specified in § § 383.111 
and 383.113.
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Examples of specific knowledge elements
(a) Safe operations regulations. Priver- 

related elements of the following regulations:
(1) Motor vehicle inspection, repair, and 

maintenance requirements as contained in 
Parts 393 and 396 of this title;

(2) Procedures for safe vehicle operations 
as contained in Part 392 of this title;

(3) The effects of fatigue, poor vision, 
hearing, and general health upon safe 
commercial motor vehicle operation as 
contained in Parts 391, 392, and 395 of this 
title;

(4) The types of motor vehicles and cargoes 
subject to the requirements contained in Part 
397 of this title; and(5) The effects of alcohol and drug use upon 
safe commercial motor vehicle operations as 
contained in Parts 391 and 395 of this title.

(b) Commercial motor vehicle safety 
control systems. Proper use of the motor 
vehicle’s safety system, including lights, 
horns, side and rear-view mirrors, proper 
mirror adjustments, fire extinguishers, 
symptoms of improper operation revealed 
through instruments, motor vehicle operation 
characteristics, and diagnosing malfunctions. 
Commercial motor vehicle drivers shall have 
knowledge on the correct procedures needed 
to use these safety systems in an emergency 
situation, e.g., skids and loss of brakes.

(c) Safe vehicle control. (1) Control 
systems—The purpose and function of the 
controls and instruments commonly found on 
commercial motor vehicles.

(2) Basic control—The proper procedures 
for performing various basic maneuvers, 
including:

(i) Starting, warming up, and shutting down 
the engine;

(ii) Putting the vehicle in motion and 
stopping;

(iii) Backing in a straight line; and
(iv) Turning the vehicle, e.g., basic rules, 

off-tracking, right/left turns and right curves.
(3) Shifting—The basic shifting rules and 

terms, as well as shift patterns and 
procedures for common transmissions, 
including:

(i) Key elements of shifting, e.g., controls, 
when to shift and double clutching;(ii) Shift patterns and procedures; and

(iii) Consequences of improper shifting.
(4) Backing—The procedures and rules for 

various backing maneuvers, including;
(i) Backing principles and rules; and
(ii) Basic backing maneuvers, e.g., straight- , 

line backing, and backing on a curved path.(5) Visual search—The importance of 
proper visual search, and proper Visual 
search methods, including:

(i) Seeing ahead and to the sides;
(ii) Use of mirrors; and
(iii) Seeing to the rear.
(6) Communication—The principles and 

procedures for proper communications and 
the hazards of failure to signal properly, 
including:

(i) Signaling intent, e.g., signaling when . 
changing speed or direction in traffic;

(ii) Communicating presence, e.g., using 
horn or lights to signal presence; and

(iii) Misuse of communications.
(7) Speed Management—The importance of 

understanding the effects of speed, including:
(i) Speed and stopping distance;

(ii) Speed and surface conditions;(iii) Speed and the shape of the road;(iv) Speed and visibility; and(v) Speed and traffic flow.(8) Space management—The procedures and techniques for controlling the space around the vehicle, including:(i) The importance of space management;(ii) Space cushions, e.g., controlling space ahead/to the rear;(iii) Space to the sides; and(iv) Space for traffic gaps.(9) Night operation—Preparations and procedures for night driving, including:(i) Night driving factors, e.g., driver factors, (vision, glare, fatigue, inexperience), roadway factors, (low illumination, variation in illumination, familiarity with roads, other road users, especially drivers exhibiting erratic or improper driving), vehicle factors (headlights, auxiliary lights, turn signals, windshields and mirrors); and(ii) Night driving procedures, eg., preparing to drive at night and driving at night.(10) Extreme driving conditions—The basic information on operating in extreme driving conditions and thé hazards that are encountered in extreme conditions, including:(i) Adverse weather;
(11) Hot weather; and.
(iii) Mountain driving.(11) Hazard perceptions—The basic information on hazard perception and dues for recognition of hazards, including:(i) Importance of hazards recognition;(ii) Road characteristics; and(iii) Road user activities.(12) Emergency maneuvers—The basic information concerning when and how to make emergency maneuvers, including:(i) Evasive steering;(ii) Emergency stop;(iii) Off-rodd recovery;(iv) Brake failure; and(v) Blowouts.(13) Skid control and recovery—'The information on the causes and major types of skids, as well as the procedures for recovering from skids.(d) Relationship of Cargo to vehicle control. The principles and procedures for the proper handling of cargo, including:(1) The importance of proper cargo handling, e.g„ consequences of improperly secured cargo, drivers’ responsibilities, Federal/State and local regulations.(2) Principles of weight distribution.(3) Principles and methods of cargo securement.(e) Vehicle inspections: The objectives and proper procedures for performing vehicle safety inspections, as follows:(1) The importance of periodic inspection and repair to vehicle safety and to prevention of enroutebreakdowns.(2) The effect of undiscovered malfunctions upon safety.(3) What safety-related parts to look for when inspecting vehicles, e.g.‘, fluid leaks, interference with Visibility, bad tires, wheel and rim defects, braking system defects, steering system defects, suspension system defects, exhaust system defects, coupling system defects, and cargo problems.(4) Pre-trip/enroute/post-trip inspection procedures.

(5) Reporting findings.(f) Hazardous materials knowledge, as 
follows:(1) What constitutes hazardous material requiring an endorsement to transport; and(2) Classes of hazardous materials, labeling/placarding requirements, and the need for specialized training as a prerequisite to receiving the endorsement and transporting hazardous cargoes.(g) Air brake knowledge as follows:(1) General air brake system nomenclature;(2) The dangers of contaminated air (dirt, moisture and oil) supply;(3) Implications of severed or disconnected air lines between the power unit and the trailer(s);(4) Implications of low air pressure readings;(5) Procedures to conduct safe and accurate pre-trip inspections, including knowledge about:(i) Automatic, fail-safe devices;(ii) System monitoring devices; and(iii) Low pressure warning alarms.(6) Procedures for conducting enroute and post-trip inspections; of air actuated brake systems, including ability io detect defects which may cause the system to fail, including:(i) Tests which indicate the amount of air loss from the braking system within a specified period, with and without the engine running; and(ii) Tests which indicate the pressure levels at which the low air pressure warning devices and the tractor protection valve should activate.(h) Operators for the combination vehicle 
group shall also have knowledge of:(1) Coupling and uncoupling—The procedures for proper coupling and uncoupling a tractor to semi-trailer.(2) Vehicle inspection—The objectives and proper procedures that are unique lor performing vehicle safety inspections on combination vehicles.
Examples of Specific Skills ElementsThese examples relate to paragraphs (a) and (b) of § 383.113 only.(а) Basic vehicle control skills. All applicants for a CDL must possess and demonstrate the following basic motor vehicle control skills for each vehicle group which the driver operates or expects to operate. These skills shall include:(1) Ability to start, warm-up, and shut down the engine;(2) Ability to put the motor vehicle in motion and accelerate smoothly, forward and backward;(3) Ability to bring the motor vehicle to a smooth stop;

(4) Ability to back the motor vehicle in a straight line, and check path and clearance while backing;(5) Ability to position the motor vehicle to ; negotiate and then make left and right turns; :(б) Ability to shift as required and select; appropriate gear for speed and highway , conditions;(7) Ability to back along a curved path; and



Federal Register / V o l. 53, N o. 140 / Thursday, July 21, 1988 / Rules and Regulations 27657(8) Ability to observe the road and the behavior of other motor vehicles, particularly before changing speed and direction.(b) Safe driving skills. All applicants for a CDL must possess and demonstrate the following safe driving skills for any vehicle group. These skills shall include:(1) Ability to use proper visual search methods.(2) Ability to signal appropriately when changing speed or direction in traffic.(3) Ability to adjust speed to the configuration and condition of the roadway, weather and visibility conditions, traffic conditions, and motor vehicle, cargo and driver conditions:(4) Ability to choose a safe gap for changing lanes, passing other vehicles, as well as for crossing or entering traffic;(5) Ability to position the motor vehicle correctly before and during a turn to prevent other vehicles from passing on the wrong side as well as to prevent problems caused by off- tracking;(6) Ability to maintain a safe following distance depending on the condition of the : road, on visibility, and on vehicle weight; and(7) Ability to adjust operation of the motor vehicle to prevailing weather conditions including Speed selection, braking, direction changes and following distance to maintain control.
Subpart H— Tests

§ 383.131 Tést procedures.(a) Driver information manuals. Information on how to obtain a CDL and endorsements shall be included in manuals and made available by States to CDL applicants. A ll information provided to the applicant shall include the following:(1) Information on the requirements described in § 383.71, State procedures described in § 383.73, and other appropriate driver information contained in Subpart E of this part;(2) Information on vehicle groups and endorsements as specified in Subpart F of this part;(3) The substance of the knowledge and skills which drivers shall have as outlined in Subpart G  of this part for the different vehicle groups and endorsements;(4) Details of testing procedures, including the purpose of the tests, how to respond, any time limits for taking the test, and any other special procedures determined by the State of issuance; and(5) Directions for taking the tests.(b) Exam iner procedures. A  State shall provide to test examiners details on testing and any other State-imposed requirements in the examiner’s manual, and shall ensure that examiners are qualified to administer tests on the basis of training and/or other experience. States shall provide standardized scoring sheets for the skills tests, as well as standardized driving instructions for

the applicants. Such examiners’ manuals shall contain the following:(1) Information on driver application procedures contained in § 383.71, State procedures described in § 383.73, and other appropriate driver information contained in Subpart E of this part;(2) Details on information which must be given to the applicant;(3) Details on how to conduct the tests;(4) Scoring procedures and minimum passing scores;(5) Information for selecting driving test routes;(6) List of the skills to be tested;(7) Instructions on where and how the skills will be tested;(8) How performance of the skills will be scored; and(9) Causes for automatic failure of skills tests.
§383.133 Testing methods.(a) A ll tests shall be constructed in such a way as to determine if the applicant possesses the required knowledge and skills contained in Subpart G  of this part for the type of motor vehicle or endorsement the applicant wishes to obtain.(b) States shall develop their own specifications for the tests for each vehicle group and endorsement which must be at least as stringent as the Federal standards.(c) States shall determine specific methods for scoring the knowledge and skills tests.(d) Passing scores must meet those standards contained in § 383.135.(e) Knowledge and skills tests shall be based solely on the information contained in the driver manuals referred to in § 383.131(a).(f) Each knowledge test shall be valid and reliable so as to assure that driver applicants possess the knowledge required under § 383.111.(g) Each basic knowledge test, i.e., the test covering the areas referred to in§ 383.111 for the applicable vehicle group, shall contain at least 30 items, exclusive of the number of items testing air brake knowledge. Each endorsement knowledge test, and the air brake component of the basic knowledge test as described in § 383.111(g), shall contain a number of questions that is sufficient to test the driver applicant’s knowledge of the required subject matter with validity and reliability.(h) The skills tests shall have administrative procedures, designed to achieve interexaminer reliability, that are sufficient to ensure fairness of pass/ fail rates.

§ 383.135 Minimum passing scores.(a) The driver applicant must correctly answer at least 80 percent of the questions on each knowledge test in order to achieve a passing score on such knowledge test.(b) To achieve a passing score on the skills test, the driver applicant must demonstrate that he/she can successfully perform all of the skills listed in § 383.113.(c) If the driver applicant does not obey traffic laws, or causes an accident during the test, he/she shall automatically fail the test.(d) The scoring of the basic knowledge and skills teats shall be adjusted as follows to allow for the air brake restriction (§ 383.95):(1) If the applicant scores less than 80 percent on the air brake component of the basic knowledge test as described in § 383.111(g), the driver will have failed the air brake component and, if the driver is issued a CDL, an air brake restriction shall be indicated on the license; and(2) If the applicant performs the skills test in a vehicle not equipped with air brakes, the driver will have omitted the air brake component as described in§ 383.113(c) and, if the driver is issued a CDL, the air brake restriction shall be indicated on the license.
Subpart I— [Reserved]

Subpart J— Commercial Driver’s 
License Document

§ 393.151 General.The CDL shall be a document that is easy to recognize as a CDL. A t a minimum, the document shall contain information specified in § 383.153.
§ 383.153 Information on the document 
and application.

(а) A ll  C D L s  sh a ll co n tain  the  
fo llo w in g inform ation:(1) The prominent statement that the license is a "Commercial Driver’s License” or "CDL," except as specified in § 383.153(b).(2) The full name, signature, and mailing address of the person to whom such license is issued;(3) Physical and other information to identify and describe such person including date of birth (month, day, and year), sex, and height;(4) Color photograph of the driver;(5) The driver’s State license number;(б) The name of the State which issued the license;(7) The date of issuance and the date of expiration of the license;



27658 Federal Register / V o l. 53, N o . 140 / Thursday, July 21, 1988 / Rules and Regulations(8) The group or groups of commercial motor vehicle(s) that the driver is authorized to operate, indicated as follows:(i) A  for Combination Vehicle;(ii) B for Heavy Straight Vehicle; and(iii) C  for Small Vehicle.(9) The endorsement(s) for which the driver has qualified, if any, indicated as follows:(i) T for double/triple trailers;(ii) P for passenger;(iii) N for tank vehicle;(iv) H for hazardous materials;(v) X  for a combination of the tank vehicle and hazardous materials endorsements; and

(vi) A t the discretion of the State, additional codes for additional groupings of endorsements, as long as each such discretionary code is fully explained on the front or back of the CDL document.(b) If the CDL is a Nonresident CDL, it shall contain the prominent statement that the license is a "Nonresident Commercial Driver’s License" or "Nonresident CDL.” The word "Nonresident” must be conspicuously and unmistakably displayed, but may be noncontiguous with the words “Commercial Driver’s License” or “C D L ”(c) If the State has issued the applicant an air brake restriction as

specified in § 383.95, that restriction must be indicated on the license.(d) Except in the case of a Nonresident CDL:(1) A  driver applicant must provide his/her Social Security Number on the application of a C D L  and(2) The State must provide the Social Security Number to the CDLIS.
§ 383.155 Tamperproofing requirements.States shall make the CDL tamperproof to the maximum extent practicable. A t a minimum, a State shall use the same tamperproof method used for noncommercial drivers’ licenses.[FR Doc. 88-18354 Filed 7-18-88; 12:10 pm]
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