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the lender, holder, and FmHA. Copy(ies) of

P ihe Interest Rate Buydown Agreement will be
1 tept in the County Office, attached to the

d. 17 Jappropriate Loan Note Guarantee. Additional
e, Jcopies may be retained by the State Office.

ie Copies of all issued Interest Rate Buydown
Agreements will be kept in the file.

the | 3 Repurchase of guaranteed loans having
d in Binterest rate buydown under this

e pemonstration Project. See Item number 10 of
0 Form FmHA 449-36 and item number 6 of

'nt Bform FmHA 1980-58. When FmHA purchases
set Mg portion of the guaranteed loan, buydown
arl. fpayments on that portion shall cease, bul the
interest rate reduction shall remain in effect.

rest

Vil Interest Rate Buydown Claims and
nd, Paj‘ﬂh’lh‘S
5 Claims and payments will be processed in

icial Bcordance with paragraph 3 of Form FmHA
. hos0-58. Such claims and payments will be

'j’l.“l' Fm(:pssvd in accordance with paragraph 2 of
in

form FmHA 1980-58.

Vill. Term of Buydown Agreement.

The term of a buydown agreement entered
nto under this exhibit shall not exceed 5
ears or the outstanding term of the loan
Jinvolving the interest rate buydown,

1

FML

L"):rl‘u shichever is less.
by WX, Cancellation of Interest Rate Buydown
T ¥ porm FmHA 1980-58, is incontestable
xcept for fraud or misrepresentation, of
which the lender has actual knowledge at the
ime the Interest Rate Buydown Agreement is
3 xecuted, or for which the lender participates
n or condones.
A lm (. Excessive Interest Rate Buydown
der
Upon written notice to the lender, borrower
nd any holder(s), the Government may
mend or cancel the Interest Rate Buydown
have fgreement and collect from the lender any
mount of reduction granted which resulted
58, from incomplete or inaccurate information (of
NO fhich the lender was aware), an error in
ited  fompulation, or any other reason which
of  pesulted in payment that the lender was not
nced Botitled to receive.
{ha (I. Transfer and Assumption of Loans
inals volving Interest Rate Buydown
to Transfers will be processed in accordance
th vith § 1980.123 of this subpart. If the
uydown is necessary for the transferee to
f
the
it
of
d
36
ts. Al
1is
ject
te
rich
Ty
ary”
>d)."
by

achieve a positive cash flow the lender must
make application for an initial buydown
under this exhibit.

XII. Review by FmHA Employees

The lender will submit Form FmHA 1980-
24, “Request Interest Rate Buydown/Subsidy
Payment to Guaranteed Loan Lender,"
annually along with detailed calculations and
a statement of activity of the borrower’s
account to support the claim. The County
Supervisor will approve such requests, if
correct, and forward to the Finance Office for
payment, FmHA may review audit reports by
the lender's supervising agency when
buydown claims are involved.

17. Exhibit F to Subpart B is added and
reads as follows:

Exhibit F—Shared Appreciation Agreement

(PREPARE ONE FOR EACH LOAN/LINE OF
CREDIT TO BE WRITTEN DOWN)

This Agreement is entered into between
(Lender's name) (called “Lender") and
(Borrower’s name) (called "“Borrower”) on
(Date) and expires on (Date) (maximum term
of ten (10) years).

Borrower is indebted to Lender for a loan
or line of credit as evidenced by the note(s)
or line of credit agreement(s) described
below:

Princi-
Date pal
amount

Interest rate Due date

This Agreement is attached to the note(s)
or line of credit agreement(s) described
above. As of the date of this Agreement,
before write down, the unpaid principal
balance on this note or line of credit
agreement was $_ and the unpaid
interest balance was $ .If a line of
credit agreement is involved, the new line of
credit ceiling is $ . and no new
advance will be made under the line of credit
agreement(s).

The note or line of credit agreement
described above is secured by the following
real estate security instruments:

Date of Recc;rds
security 0 Book of
Grantor  Sinstu-  county reel Fago
ment state

Lender agrees to write down $
of principal and accrued interest of the
above-described note or line of credit
agreement. After the write down, there is
now due and owing the principal sum of
§ __ plusinterest in the sum of
§ _________ together with interest accruing
from the date of this agreement on the unpaid
principal balance at therateof %,

As a condition to, and in consideration of,
Lender writing down the above amounts and
restructuring the loan, Borrower agrees to pay
Lender an amount according to one of the
following payment schedules:

1. Seventy-five (75) percent of any positive
appreciation in the market value of the
property securing the loan or line of credit
agreement as described in the above security
instrument(s} between the date of this
Agreement and either the expiration date of
this Agreement or the date Borrower pays the
loan or line of credit in full, ceases farming or
transfers title of the security, if such event
oceurs four (4) years or less from the date of
this Agreement.

2. Fifty (50) percent of any positive
appreciation in the market value of the
property securing the loan or line of credit
agreement above as described in the security
instruments between the date of this
Agreement and either the expiration date of
this Agreement or the date Borrower pays the
loan or line of credit in full, ceases farming or
transfers title of the security, if such event
occurs after four (4) years but before the
expiration date of this Agreement.

The amount of recapture by Lender will be
based on the difference between the value of
the security at the time of disposal or
cessation by Borrower of farming and the
value of the security at the time this
Agreement is entered into. Both values will
be determined through an appraisal
conducted by Lender.

(Borrower signature)

(Lender signature)
Date: April 22, 1988.

Laverne Ausman,

Acting Under Secretary for Small Community
and Rural Development.

|FR Doc. 88-13418 Filed 6-16-88; 8:45 am]
BILLING CODE 3410-07-M
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DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 3000, 3100, 3110, 3120,
3130, 3160, 3180, 3200, and 3280

|AA-620-88-4111-01-24-10; Circular
No. 2608]

Minerals Management; General Oil and
Gas Leasing; Noncompetitive Leases:
Competitive Leases: Oil and Gas
Leasing—National Petroleum
Reserve—Alaska: Onshore Oil and Gas
Operations: Onshore Oil and Gas Unit
Agreements—Unproven Areas:
Geothermal Resources Leasing;
General: Geothermal Resources Unit
Agreements—Unproven Areas

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rulemaking.

SUMMARY: This final rulemaking amends
the existing regulations covering
competitive and noncompetitive onshore
oil and gas leasing on Federal mineral
lands managed by the Bureau of Land
Management, including Federal minerals
underlying National Forest System
lands, to comply with the provisions of
the Federal Onshore Qil and Gas
Leasing Reform Act of 1987 (Pub. L. 100~
203), enacted as part of the Omnibus
Budget Reconciliation Act of 1987,
hereinafter referred to as the Reform
Act. Section 5107 of the Reform Act
requires that final regulations be issued
within 180 days after the date of
enactment, December 22, 1987, to be
effective when published in the Federal
Register. This final rulemaking also
contains amendments to implement
bonding and reclamation provisions
contained in the Reform Act as well as
revisions of bonding requirements
recommended by a Bureau of Land
Management task force that reviewed
bonding procedures for oil and gas and
geothermal resources leasing.

The provisions of this final rulemaking
include procedures for the conduct of
oral auctions by each Bureau of Land
Management State Office at least
quarterly for lands available for oil and
gas leasing. The payments required on
the day of the auction for each parcel
bid on are required to include the
national minimum acceptable bid of $2
per acre, the total first year's rental, and
a $75 administrative fee to help defray
the costs of the sale. The remainder of
the bonus bid moneys for each parcel
are required to be remitted within 10
working days from the last day of the
auction, otherwise ali moneys submitted
are forfeited. Noncompetitive offers for
parcels not sold will be accepted for a 2-

year period beginning the first business
day following the auction or, whene
formal nominations are used, the First
business day following the posting of
the sale notice. Those offers filed from
the first day following the end of the
competitive process until the end of that
same month are required to be
described only by the parcel number
used in the sale list or notice. For the
remainder of the 2-year period, the legal
land description of the parcel(s) or any
portion thereof must be provided. In
addition to offering parcels selected by
the Bureau, the final rulemaking
provides administrative flexibility to
allow for either informal expressions of
interest or a formal nomination process
to determine the lands to be offered
competitively. As stated later in this
preamble, the Director elects to permit
informal expressions of interest but
declines to implement a formal
nomination process at this time.
Additionally, noncompetitive offers may
be filed on certain unleased lands prior
to the competitive process. However, no
noncompetitive lease may issue for any
such lands until they have been offered
competitively and filed to receive a bid.
The final rulemaking allows letters of
credit and certificates of deposit as
acceptable forms of bonding, and also
requires 100 percent bond coverage for
any entity that has failed to comply with
the reclamation requirements on other
leases over the past 5 years. For the
majority of operators, the existing bond
amounts are considered adequate to
ensure the complete and timely
reclamation of the lease tract and
restoration of any lands or surface
waters adversely affected by lease
operations. An acceptable surface use
plan of operations, in addition to the
drilling plan, is required from all
operators prior to approval, following 30
days posting, of the drilling permit by
the authorized officer.

EFFECTIVE DATE: June 17, 1988.

ADDRESS: Inquiries or suggestions
should be sent to: Director (500), Bureau
of Land Management, Room 5647, Main
Interior Bldg., 1800 C Street NW.,
Washington, DC 20240.

FOR FURTHER INFORMATION CONTACT:
Judith L. Reed, (202) 653-2190.
SUPPLEMENTARY INFORMATION: A
proposed rulemaking amending the
regulations in 43 CFR Parts 3000, 3100,
3110, 3120, 3130, 3160, 3180, 3200, and
3280 was published in the Federal
Register on March 21, 1988 (53 FR 9214),
with a 30-day comment period. During
the comment period, comments were
received from 94 sources: 62 from
business interests, primarily related to
the oil and gas industry; 4 from

altorneys; 11 from associations: 3 from
State Governments; 1 from a Member of
Congress; and 13 from Federal agencies,
A few comments requested that the
comment period be extended. Other
commenters did not request an
extension of the comment period, but
rather suggested that the Department
comtinue to solicit comments or that
public hearings be held. Because of the
short statutory deadline under section
5107 of the Reform Act, the Bureau of
Land Management could not allow an
extension of the comment period and
still be able to meet the statutory 180-
day deadline. Many of the Bureau State
Offices have held oil and gas meetings
and forums during this 6-month period
to describe and discuss the program
changes and to address a great many of
the questions and comments raised
concerning the changes required by the
Reform Act. The Bureau State Office oil
and gas meetings will continue to
provide a forum to discuss matters
concerning the leasing program. The
Bureau will consider reviewing the
regulations implementing new
provisions mandated by the Reform Act
in connection with the statutory
provision for the Secretary's review,
following the second anniversary of the
Reform Act, of the minimum acceptable
competitive bid.

A few comments expressed concern
regarding the impact of the Reform Act
and its implementing regulations on
independent operators of the oil and gas
industry. The comments stated that the
Federal onshore oil and gas leasing
provisions of tke Reform Act would
pressure the independent operators and
limit wildcat drilling and exploration.
The Bureau of Land Management is
aware of these concerns. The final
rulemaking allows as much
administrative flexibility and simplicity
as possible within the constraints of the
Reform Act, to serve the public interest,

Numerous comments were received
on specific sections of the proposed
rulemaking. The comments and the
action taken in response to them are
discussed in this preamble. In some
instances, comments were concerned
with matters that were addressed in the
final rulemaking published on May 16,
1988 (53 FR 17340).

Part 3000—Minerals Management;
General

One comment suggested that authority
citations be limited to Groups rather
than Parts of each Code of Federal
Regulations section. The regulations of
the Office of the Federal Register require
that an “authority citation” be included
prior to each part of the rules. The
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authority section also is included within
certain parts of the Code of Federal
Regulations since it makes the part
complete, particularly where there are
special statutory provisions in certain
parts that need to be fully identified in
the authority section of the specific rule
art.
¥ Two comments recommended that the
citations of authorities should include
the Federal Oil and Gas Leasing Reform
Act of 1987. Since the Reform Act is an
amendment to the Mineral Leasing Act
{30 U.S.C. 181 et seq.), no further citation
is required. The final rulemaking makes
no change in the authority citations
contained in the proposed rulemaking.

Section 3000.0-5 Definitions.

A few comments suggested removal of
the proposed rulemaking § 3000.0-5(f)(1)
that would allow parcel nominations of
expressions of interest to be filed in a
Bureau of Land Management office other
than the Bureau office having
jurisdiction over the lands. This
suggestion is adopted by the final
rulemaking. Experience during the test
sales has shown that the handling of
nominations by another Bureau office is
a cumbersome process. This section of
the regulation has been removed in the
final rulemaking.

Some comments suggested that a new
paragraph “(p)” be added in § 3000.0-5
of the final rulemaking to define
“control" as found in section 5102(d) of
the Reform Act (30 U.S.C. 226(g)). The
final rulemaking has been amended at
§ 3102.5-1(f) to include a reference to
§ 3400.0-5(rr) for a definition of
“co;:trolled by or under common control
with."

Section 30004 Appeals.

A few comments noted an
inconsistency between the appeal
provisions of this section of the existing
regulations and those contained in
§§ 3101.7-3 and 8120.1-3 of the proposed
rulemaking. This section has been
amended in the final rulemaking to add
certain citation cross-references to
clarify when the appeal provisions of 43
CFR Part 4 are not wholly applicable.

Section 3000.9 Enforcement.

Several comments addressed § 3000.9
of the proposed rulemaking. The
majority of the comments expressed a
need to clarify and establish the limits
of this provision. Most of the comments
were concerned that parties other than
the Government would use the new
provision of the Mineral Leasing Act to
Create a private right of action. One
tomment suggested that the anti-fraud
provisions of the Reform Act were
dimed only at past abuses. One

comment expressed the view that the
final rulemaking should limit the
applicability of this provision and
penalties to leases issued under the
mineral leasing laws subsequent to
enactment of the Reform Act. One
comment expressed concern that the
wording of the regulation does not allow
the Bureau of Land Management special
agents, U.S. Postal Inspectors, the
authorized officer, and others, to
participate in enforcement actions. The
enforcement paragraph in the proposed
rulemaking was intended to recognize
the existence of section 41 of the
Mineral Leasing Act. The provisions of
this section of the Act, including the
interpretation thereof, are under the
jurisdiction of the Department of Justice.
The language in the regulation does not
preclude such other parties from
assisting the Justice Department in
carrying out the enforcement provisions
of the Reform Act. The final rulemaking
adopts the proposed language without
change.

Part 3100—0il and Gas Leasing
Section 3100.0-3 Authority.

One comment expressed concern
about § 3100.0-3 (a)(2) and (b)(2) of the
proposed rulemaking, and suggested
that a surface managing agency would
informally, without proper procedure,
recommend wilderness allocation for
lands whenever it received a leasing
request. The comment requested
identification of the procedures for
recommending wilderness allocation.
The Bureau is not aware of any specific
procedures by which a surface
managing agency recommends that land
be allocated for wilderness. The Bureau
interprets this provision of the
regulations to refer to lands that the
surface managing agency has already
recommended for wilderness allocation
to the President or to the Congress. The
final rulemaking adopts the proposed
language of § 3100.0-3 (a)(2) and (b)(2)
without change.

Another comment suggested that
lease offers within the specific types of
wilderness study areas identified in
§ 3100.0-3 (a)(2) and (b)(2) of the
proposed rulemaking that were pending
upon enactment of the Reform Act
should not be rejected, and contended
that the provision of the new law
prohibiting leasing of these areas did not
require rejection of such pending offers.
Apart from this rulemaking, by
administrative action, the Bureau of
Land Management will keep as pending
those pending offers located in Bureau
wilderness study areas or in areas
allocated for wilderness or further

planning in Executive Communication
1504,

One commenter suggested that
§ 3100.0-3(g)(4) concerning National
Parks and Monuments be revised to be
consistent with the terminology used in
§ 3100.0-3 (a)(2) and (b)(2) of the final
rulemaking published in the Federal
Register on May 16, 1988 (53 FR 17340).
The Bureau of Land Management
concurs and this change to refer to units
of the National Park System has been
adopted in the final rulemaking.

Section 3100.0-5 Definitions.

Several comments suggested that
“control” for purposes of determining
compliance with section 5102(d) of the
Reform Act (30 U.S.C. 226(g)) should be
defined in § 3100.0-5 of the regulations.
The final rulemaking clarifies this matter
by placing in § 3102.5-1(f) a cross-
reference to the definition contained in
43 CFR 3400.0-5(rr) of the existing
regulations. The requirements for
“control” in section 5102(d) of the
Reform Act are consistent with those in
the Mineral Leasing Act, 30 U.S.C.
201(a)(2)(A) pertaining to control of
Federal coal lease holdings. There is
further discussion of this matter later in
this preamble under § 3102.5.

A few comments suggested that the
Bureau was premature in removing the
definition of a “known geological
structure" in this section and in § 3100.3
of the existing regulations. However,
since the “grandfathered" offers will be
adjudicated under the regulations in
effect at the time of filing, which remain
available for reference in earlier
editions of the CFR, this provision is
now obsolete and should not be
retained. Including it in current
regulations could cause confusion when
new offers are submitted.

Several comments noted that Subpart
3110 and the definition in § 3100.0-5(k)
of the proposed rulemaking failed to
allow for the filing of noncompetitive
offers prior to the competitive offering of
such lands. The commenters suggested
that such offers be allowed for wildcat
lands for leasing such lands so long as
they are first processed through the
competitive process. This
recommendation is adopted. The
definition of the term “offer for
noncompetitive lease" in paragraph (k)
of this section in the proposed
rulemaking has been removed. A
specific definition of this term is not
necessary. Subpart 3110 more properly
addresses the provisions concerning
noncompetitive lease offers. Further
discussion of this provision is made
later in this preamble under Subpart
3110.
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A few comments suggested that
§ 3100.0-5(1) of the proposed rulemaking
be amended to require that all bids be
on a per-acre basis. The type of
approach of bidding has not been
specified in the final rulemaking in order
to allow administrative flexibility in
setting bidding procedures by individual
Bureau of Land Management State
Offices. Further discussion on this issue
is made later in this preamble in
conjunction with Subpart 3120.

Section 3101.1-3 Stipulations and
information notices.

A technical change is made in this
section of the final rulemaking published
on May 16, 1988 (53 FR 17340) to clarify
that when noncompetitive lease offers
are filed during the 2-year period
subsequent to competitive offering, the
offeror is deemed to have agreed to all
applicable lease stipulations that are
indicated in the list or notice of parcels
available that was posted in the proper
BLM office.

In response to comments made on
§ 31104 of the proposed rulemaking
requesting that offerors be notified of
the stipulations placed on lands in offers
filed prior to a competitive offering, the
final rulemaking amends § 3101.1-3 to
specify that, unless the offer is
withdrawn, the offeror is deemed to
have agreed to the stipulations
applicable to the parcel as indicated in
the List of Land Availale for
Competitive Nominations or the Notice
of Competitive Lease Sale. Further
discussion may be found later in this
preamble under § 3110.6.

Section 3101.14 Modification or
waliver of lease terms and stipulations.

Use of the term “waiver” in this
section of the proposed rulemaking
resulted in misunderstanding in
numerous comments. There are
situations where a stipulation is no
longer needed to protect other resources
and under such situations waiver is an
appropriate remedy as well as lease
modification. The Bureau will undertake
to identify such actions which are
deemed substantial and, as required by
statute, provide at least 30 days notice.

Two comments on this section of the
proposed rulemaking suggested that the
proposed language does not fully
impement the Reform Act in that all
stipulation “waivers' would not be
subjected to public review. These
commenters contended that the Reform
Act's reference to "'substantial
modification” of lease terms should
include all stipulation "waivers." Given
the nature of stipulation exceptions that
are generally granted, and the basis
used for granting such exceptions, it is

clear that not all involve substantial
modification of the lease terms.
Approval of waiver or modification will
reside with the authorized officer who is
in the best position to exercise that
judgment.

Some of the comments suggested that
this section specifically provide lessees
and operators an opportunity to request
waivers and require the authorized
officer to make a determination on a
waiver within 30 days of receipt of
evidence of whether the condition
justifying a stipulation modification
continues to exist. No change is made in
the final rulemaking to accommodate
these comments because lessees and
operators are not precluded from
petitioning for a lease modification.
However, consideration of lease
modifications should ordinarily be
prompted by a specific proposal for
lease operations rather than by a desire
to, in effect, renegotiate the terms of a
lease. A technical change is made in the
final rulemaking to make it clear that a
substantial modification or waiver of a
lease term subsequent to lease issuance
is also required to be subject to public
review for at least 30 days.

A few comments requested that the
final rulemaking clarify, with respect to
National Forest System lands, who is

- the appropriate authorized officer, a

representative of the Forest Service, the
Bureau, or both agencies. These
comments also suggested that the final
rulemaking require that the authorized
officer follow the posting procedures
required in the Reform Act in such a
manner that the stipulation modification
would be required to be posted
concurrently with the Application for
Permit to Drill in order to avoid
additional delay in development plans
of an operator. Some comments also
suggested that the time necessary for the
Bureau to identify the need for
stipulation waivers not identified by the
operator could delay posting of the
Application for Permit to Drill.
Operators and the public are advised
that posting of a lesae waiver or
modification will be as prompt as
possible. The final rulemaking has not
adopted this suggestion. The authorized
officer for any lease waiver or
modification is the Bureau of Land
Management State Director since that is
the office of lease issuance. However,
with respect to National Forest System
lands, the Bureau cannot waive or
modify a stipulation that involves
surface disturbance without the
approval of the U.S. Forest Service since
the Reform Act directs the Secretary of
Agriculture to regulate all surface
disturbing lease activities within the
National Forest System.

Section 3101.7-1 Federal lands
administered by an agency outside of
the Department of the Interior.

Numerous comments were received
on this section. Some of the comments
recommended that the final rulemaking
make it clear whether approval from the
surface managing agency to lease is
required to be received prior to or after
a competitive lease sale. A few
comments objected to the requirement
that the surface managing agency must
give approval before leasing. It is Bureay
of Land Management policy to offer
lands, the surface of which is
administered by another agency, only
after leasing recommendations or, when
statutorily required, consent or lack of
objection and stipulation requirements
have been rendered from the surface
managing agency. The proposed
provision is adopted without change in
the final rulemaking.

Other comments suggested that
specific language should be added in the
final rulemaking to clarify the
requirements for consent for Forest
Service administered lands. The
comments have been adopted in the
final rulemaking and a new paragraph
(c) is added to address lands reserved
from the public domain as well as
acquired lands administered by the
Forest Service.

Several comments expressed concern
about the effect of inaction by the Forest
Service on requests for leasing. Some
comments suggested that the Bureau of
Land Management publish a list of lands
“withdrawn" from leasing due to Forest
Service nonconsent. This suggestion has
not been adopted by the final
rulemaking since it is Bureau policy to
offer only those lands for which consent,
as required by law, and stipulation
requirements have been received from
the surface managing agency. The Forest
Service is required to respond favorably
or to object to leasing requests from the
authorized officer of BLM, based on
Forest management plans. The
information in these plans is available
to the public. The public also may
request information from the U.S. Fores!
Service directly.

One comment suggested that the final
rulemaking combine the proposed
§ 3101.7-1(a) and (b) into one paragraph
and expressed the view that the criteria
for agency consent for leasing public
domain and acquired lands minerals
now appear to be the same. This
recommendation has not been adopled
in the final rulemaking, because new
paragraph (c) in the final rulemaking h'zis
added further clarification. Accordingly.
the applicability of these regulations to

th
to |
wil
£ol
ap
o
of
tha
des
du
of

the



ng
the

‘eau

y
hen

the

h
d

ern
rest

of
inds
est
has

(]
sent,

m
rest
bly
the
le
rest
nal

aph
ria

- has
alv.

to

Federal Register / Vol

. 53, No. 117 / Friday, June 17, 1988 / Rules and Regulations

22817

agencies other than the Forest Service,
with respect to recommendations to
lease public domain minerals, also is
clarified.

Several comments recommended that
surface managing agency consent and
stipulations submitted to the Bureau for
sale parcels should be binding on the
surface managing agency for the 2-year
noncompetitive period as well. The
comments expressed the view that such
a requirement would eliminate repeated
reviews of leasing proposals by the
surface managing agency during this
brief period when surface conditions
likely would not change. This
recommendation has not been adopted
by the final rulemaking because
changing environmental conditions may
require modification of stipulations and/
or reaffirmation of the consent to lease
at some later time within the 2-year
period prior to the issuance of a
noncompetitive lease. Moreover, the
Bureau cannot impose such a binding
requirement on any other surface
managing agency. In practice, however,
a change in consent or stipulations is
not likely to occur immediately after a
lease sale.

Section 3101.7-2 Action by the Bureau of
Land Management.

This section received only a few
comments. One comment suggested that
this section should more clearly reflect
the role of Bureau of Land Management
in the leasing of National Forest System
lands in light of the expanded role
provided the Forest Service in the
Reform Act. Another comment
suggested that the Bureau should not be
involved in the management of Forest
Service lands. The Bureau cannot
abrogate its legal responsibility for the
final discretionary authority for issuance
of leases. The comments have not been
adopted in the final rulemaking.

Section 3101.7-3 Appeals.

Several of the comments received on
this section of the proposed rulemaking
supported the process of appealing
decisions of the surface managing
agency directly to that agency
[particularly with respect to the U.S.
Forest Service) for decisions made by
that agency objecting to leasing, refusing
to lease, or consenting to leasing only
with stipulations. However, some
tomments expressed the view that
appeals should be handled
cooperatively between the Department
of the Interior and the Forest Service, or
thag only one agency should be
designated to handle appeals to avoid
dual appeal processes or the “‘stacking'
of appeals first to the Forest Service and
then to the Interior Board of Land

Appeals. One comment suggested that
the final rulemaking clarify which
appeals are required to be made to the
Forest Service. After consideration of all
of the comments, the section is amended
in the final rulemaking to clarify those
instances when appeals are properly
made to the surface managing agency.

Section 3101.8 State’s or charitable
organization’s ownership of surface
overlying federally-owned minerals.

One comment objected to the 30-day
period allowed State or charitable
organizations to formulate stipulations
under this section of the proposed
rulemaking. In response to this
comment, this section in the final
rulemaking has been modified to bring it
into conformance with the coordination
procedures used for lands under the
jurisdiction of a surface managing
agency other than the Bureau.

Section 3102.1 Who may hold leases.

One comment suggested that
§ 3102.:1(b) of the proposed rulemaking
unnecessarily repeats the information
contained in § 3102.5-1. The comment
expressed the view that the purpose of
§ 3102.1 has always been to furnish a
qualifications listing of those persons or
entities who are authorized to hold
leases in accordance with section 1 of
the Mineral Leasing Act, and that
paragraph (b) of the proposed
rulemaking does not fall within this
category. The comment is adopted in the
final rulemaking and paragraph (b) has
been removed.

Section 3102.4 Signature.

One comment noted that this section
of the existing regulations should be
amended to remove reference to former
Subpart 3112, The final rulemaking
published in the Federal Register on
May 16, 1988 (53 FR 17340), made this
revision.

Section 3102.5-1 Compliance.

A large number of comments were
received on this section of the proposed
rulemaking. A few comments expressed
concern that companies, associations,
partnerships, etc., could not be
responsible for all of their partners’ or
potential partners' actions in complying
with the requirements of this section,
and, consequently, would be faced with
cancellation of leases if a violation
occurred. The statute itself establishes
the requirement, To be in compliance
with section 1 of the Mineral Leasing
Act (30 U.S.C. 181), it is necessary that
all associations of companies,
individuals, etc., ensure that their
members are complying with the
requirements of the law. The

introductory paragraph of § 3102.5-1 of
the proposed rulemaking has been
adopted without change.

Another comment on this section
suggested that the final rulemaking add
a provision to allow the authorized
officer to request information relative to
compliance at any time. This suggestion
has not been adopted because the
Bureau of Land Management has the
authority to require this information
when necessary under § 3102.5-3 of the
final rulemaking published on May 16,
1988 (53 FR 17340).

One comment suggested § 3102.5-1 of
the final rulemaking should include the
provision that submission of an offer to
lease or a request for approval of an
assignment constitutes certification of
compliance with the regulations. This
provision is included in § 3102.5-2 in the
final rulemaking published on May 16,
1988 (53 FR 17340). Therefore, no change
is necessary is this final rulemaking.

Several comments requested that
§ 3102.5-1(e) be modified to indicate
that a party is determined to be in
noncompliance with the Reform Act
beginning on the date of the final
decision of imposition of a civil penalty.
As discussed earlier in this preamble at
§ 3000.9, the interpretation of section 41
of the Act is required to be made by the
Department of Justice. Section 3102.5-
1(e) is adopted in the final rulemaking
without amendment,

Several comments suggested that a
definition of “control” be added in
§ 3102.5-1(f) of the final rulemaking.
These comments have merit and the
final rulemaking adds a cross-reference
to the defintion contained in § 3400.0—
5(rr) of the existing regulations. This
definition, promulgated to comply with
the section 2(a)(2)(A) requirements of
the Federal Coal Leasing Amendments
Act, 30 U.S.C. 201(a)(2)(A), meets the
requirements of section 5102(d) of the
Reform Act as well.

A number of comments on § 3102.5-
1(f) of the proposed rulemaking
questioned cancellation of a lease while
an administrative or judicial appeal is
pending. Since there also is an appeal
provision in conjunction with a lease
cancellation decision, no change has
been made in the final rulemaking.
Notwithstanding the concerns expressed
in several comments that there may be a
genuine dispute concerning either the
adequacy of the reclamation performed
or the civil penalty imposed, as well as a
potential for invalidation of leases or
transfers entered into subsequent to the
failure or refusal to perform reclamation
work properly, these measures are
necessary to ensure compliance with
section 17(g) of the Mineral Leasing Act,
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and disputes can be resolved upon
appeal of the cancellation.

Several comments expressed concern
that the beginning of the noncompliance
period for section 17(g) of the Act, as
stated in § 3102.5-1(f) of the proposed
rulemaking, could be interpreted as
being at two different times. The final
rulemaking has been amended to
indicate that noncompliance shall begin
on whichever date occurs first, either
the date of imposition of a civil penalty
or the date of attachment of a bond and
that noncompliance shall end when the
United States has been reimbursed for
all costs incurred as a result of the
specific infraction.

In response to several comments, a
new § 3102.5-1(g) is added in the final
rulemaking to provide a cross-reference
to redesignated § 3106.1(b) of the final
rulemaking, which specifies that
signature on a request for approval of a
record title assignment of less than 640
acres outsid® of Alaska (2,560 acres
within Alaska) shall certify that the
assignment would further the
development of oil and gas. However,
the Bureau may request further evidence
of compliance with the provision of the
Reform Act.

Section 3102.6 Agents.

Several comments on this section of
the proposed rulemaking recommended
that it be either clarified or removed.
Most of the comments stated that it was
not advantageous to corporations or
entities to execute special agency
agreements solely for persons attending
and bidding at lease sales who assist
and execute documents on behalf of a
firm. One comment felt this section of
the proposed rulemaking constituted a
Government intrusion into the conduct
of business of the private sector. This
section has been removed in the final
rulemaking. Section 3102.5-3 of the final
rulemaking published on May 16, 1988,
gives the Bureau sufficient authority to
request further evidence and to review
any necessary documents to determine
compliance.

Section 3103.1-1 Form of remiltance.

Several comments requested that this
section of the final rulemaking include
sight drafts. U.S. Department of the
Treasury requirements prohibit the
acceptance of sight drafts by any
Federal agency for payments of
obligations. Therefore, the final
rulemaking does not include sight drafts
as a form of remittance.

Several comments were received
concerning the use of credit cards since
no provisions for such are currently in
place. The Government presently is
negotiating the provisions that would in

the future allow the use of credit cards
for receipt of payments. The final
rulemaking would allow the use of this
type of payment when it is authorized
and specific procedures have been
developed and announced to the public.

Two comments on this section of the
proposed rulemaking addressed the fact
that cash was not included as an
acceptable form of remittance in the
proposed rulemaking. The final
rulemaking does not allow remittance of
cash because it is administratively
difficult to monitor and handle for
security reasons, particularly at
competitive sales.

A few comments requested that the
Bureau of Land Management be more
flexible with regard to the required
description of “payable to” on
remittances to avoid frivolous lawsuits
on technical grounds. The rulemaking
identifies the correct payee name to be
used for all remittances. However, any
remittances made out to “BLM," “DOL"
or “Bureau of Land Management’' are
accepted as payment and no problems
have been encountered.

Section 3103.2-1 Rental requirements.

One comment on this section of the
proposed rulemaking suggested that the
statement in the preamble of the
proposed rulemaking that the
requirement that nominations and bids
be accompanied by the first year’s
rental to ensure “serious" bids was
unlikely to have any bearing on how
serious bids are apt to be and, in fact,
might diminish ultimate revenues
available for bidding. The final
rulemaking has not been changed
because submission of these moneys is
a measure of bidder intent, and a
nomination or bid must be accompanied
by the rental to allow prompt lease
issuance.

Several comments suggested that
allowing only 10 calendar days for
curing a deficient rental in § 3103.2-1(b)
of the proposed rulemaking was too
short and unreasonable. One comment
pointed out that the proposed rule
language did not specify that the 10-
calendar day period does not begin until
receipt by the applicant of a notice of
the deficiency. This section of the final
rulemaking is amended to clarify the
provision and to allow 15 calendar days
from receipt of a deficiency notice.

Another comment on § 3103.2-1(b)
suggested that the Bureau allow
correction of errors made "in good
faith." Aside from the judgmental
factors invelved and the creation of
undue dispute, not all types of defects
can be considered curable with no loss
of priority, but instead must be treated
on a case-by-case basis, The final

rulemaking has not been amended to
include this suggestion.

Several comments suggested that
§ 3103.2-1 of the proposed rulemaking
be revised to require rental on a net acre
basis instead of a gross acre basis.
Section 3103.2-1(c) of the existing
regulations, which was not a part of the
proposed rulemaking and has been in
existence for many years, requires that
rentals not be prorated for undivided
fractional interest lands but be payable
for the full acreage in such lands. The
Government charges the rental for the
acreage in which it owns an interest,
whether it be the entire interest or less.
The comments have been considered.
but no change has been made in the
final rulemaking. Moreover, because of
the wide variation in the fractional
interest that may be held in certain
lands and the difficulty of administering
leases with varying mineral interest
lands. it is necessary to require rental on
the full acreage.

Section 3103.2-2 Annual rental
payments.

One comment recommended the
§ 3103.2-2(i) of the existing regulations
be retained in the final rulemaking.
Retention of this section is not
necessary because the final rulemaking
provides for rental provisions “as stated
in the lease". The recommendation is
not adopted in the final rulemaking.
Another comment suggested that the
final rulemaking specify in § 3103.2-2
that rentals should not be increased for
leases extended beyond their fifth year
by drilling or production. Since the
Reform Act requires that the rental shall
not be less than $2 after the fifth year,
this suggestion has not been adopted in
the final rulemaking.

A few comments on § 3103.2-2(b) of
the proposed rulemaking suggested that,
to comply with the law, the phrase
“application'' as well as “offer” be
included in this section and that it be
reformatted in the same manner as
paragraph (a) of the section to make it
clearer. These suggestions have been
adopted in the final rulemaking with
regard to those leases “grandfathered”
by the Reform Act.

Several comments were received on
§ 3103.2-2(b)(1) of the proposed
rulemaking. One comment expressed
strong concern that this section would
double the annual rental rate beginning
in the sixth year for leases issued under
former Subpart 3112 because the final
rulemaking was viewed to end the rental
rate reduction from $3 to $1 per acre
previously granted by the Secretary of
the Interior. The comment was
concerned that this increase would
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discourage exploration. Because the
proposed rulemaking merely applies the
rental rate set by the Reform Act to
leases issued under former Subpart 3112
{and would lower the present regulated
rate from $3 to $2 per acre), this
comment has not been adopted by the
final rulemaking. The Secretary of the
Interior would continue to have the
authority and discretion to grant a rental
rate reduction in accordance with
section 39 of the Mineral Leasing Act.

Another comment on § 3103.2-2(b)(1)
of the proposed rulemaking suggested
that the date cited should be changed to
that date when the rental increase
provision actually will become effective
because of the Secretary's granting a’
rental reduction until February 1, 1989.
In response to this comment, the final
rulemaking specifies the date that leases
issued under former Subpart 3112 after
February 19, 1982, become subject to the
annual rental increase in the sixth and
subsequent lease years of $2 per acre or
fraction thereof.

A few comments on § 3103.2-2(b)(2) of
the proposed rulemaking suggested
removing the known geological structure
and favorable petroleum geological
province terminology. No change has
been made in the final rulemaking
because these two terms must continue
to be recognized for all leases issued in
accordance with the regulations in effect
on or before December 22, 1987.

Several comments were received on
§ 3103.2-2(c) of the proposed
rulemaking. The comments questioned
the payment both of annual rental and
royalty on leases assessed
compensatory royalty. Most of the
comments argued that the 1959
Solicitor's Opinion is in error since the
compensalory royalties compensate the
Department of the Interior as if the
production has occurred. The comments
also suggested that such double charges
are inequitable and could result in
termination of the lease. The
Department has reviewed the issues
raised by the comments. However,
based on the Solicitor's Opinion, which
remains in force, it is clear that both
rental and royalty are due in this
Situation. Rental is due until a discovery
is made on the lease. By paying
tompensatory royalty in lieu of drilling,
the lessee in effect has also opted to
continue rental payments. The final
rulemaking makes no change in this
provision.

One comment received on § 3103.2-
4(d) of the proposed rulemaking pointed
out a discrepancy between this section
and § 3103.2-3 of the existing
regulations. This suggestion has been
adopted and § 3103.2-2(d) of the final
rulemaking has been modified to

indicate that the $5 rental rate is due
beginning with the termination date of
the lease. Section 3103.2-2(e) also has
been modified in the final rulemaking to
clarify when the $10 annual rental rate
is required for reinstated competitive
leases,

Section 3103.3-1 Royalty on
production.

Numerous comments were received
on this section of the proposad
rulemaking: The majority of comments
supported the 12 percent fixed royalty
rate in § 3103.3-1(a)(1), expressing the
view that this flat rate would promote
drilling on marginal lands, generate
higher bonus bids, and would be easier
to administer.

Some of the comments, however,
pointed out that Congress did not alter
the competitive royally rate when it
enacted the Reform Act. Since 1920,
section 17 of the Mineral Leasing Act
has provided that the royalty rate for
competitive oil and gas leases shall be
“not less than 12% percent.” Some of
the comments suggested that this
discretionary provision must be
implemented today as it was in the past;
that is, that the discretion is illusory.
This provision of the law has been
implemented in the past by delegating to
the authorized officer the discretion to
prescribe the royalty rate in the Notice
of Competitive Lease Sale. While the
Bureau's authorized officers in the past
have prescribed a Bureau standard form
rate schedule based on the rate of
production, the existing oil and gas
leasing regulations have not required
this. The competitive oil and gas royalty
rate has been interpreted in the same
manner as the ceal royalty rate in
section 7(a) of the Act as added by the
Federal Coal Leasing Amendments Act,
that is, while the royalty rate cannot be
lower than 12% percent, it does not, by
law, have to be higher.

A review of recent revenues from
producing oil and gas leases indicates
that approximately 12 percent of the
producing lease accounts (3,114 of
24,109) administered by the Minerals
Management Service are variable
royalty rate leases. The impact of the
variable royalty leases, however, is
insignificant because, in calendar year
1987, of almost $1 billion in royalty
revenues received from leases only
$5,528,658 was derived from the portion
of royalty above 12% percent from those
leases with a variable royalty rate
schedule. This is much less than 1
percent of the royalty revenues received.
Since 50 percent of the lease revenues
go to the States, and 40 percent goes to
the Reclamation Fund, only $552,865
from royalty revenues remains for the

Government to administer the
inspection program for all Federal leases
and to determine whether well
production figures are being properly
allocated. The flat rate simplifies this
complex task. In addition, higher royalty
rates on competitive leases may direct
more activity toward the noncompetitive
leasing program in which leases, by
statute, have a primary term of 10 years
with a fixed 12%2 percent royalty rate.
The Reform Act's deemphasis of the
noncompetitive leasing program through
increased incentives in competitive
leasing activity is preferable and in the
public interest in accordance with the
provisions of the Reform Act.

The Bureau is mindful of the
comments expressing concern with the
adoption in this final rulemaking of a
fixed royalty rate of 12% percent and
will continue to study this matter.
Various suggestions that have been
made and may be considered for future
use by the Bureau include rate
differentials based on the existence or
level of production within a geographic
area, or a different flat rate royalty such
as a 16% percent royalty in lieu of the
12% percent royalty rate. The
Department of the Interior will continue
to consider alternatives from all sources.
In the course of considering any further
change in the regulations with respect to
the royalty rates, public comment will
be sought.

Several comments on § 3103.3-1(a) (2)
and (3) of the proposed rulemaking
expressed the view that the royalty rate
should not be increased when leases are
reinstated. The Mineral Leasing Act
requires increased royalty for leases
reinstated under the Class II procedures.
The Interior Board of Land Appeals has
held that Congress intended a penalty
provision to apply to reinstated leases.
The final rulemaking adopts the
proposed language with no change.

A number of comments noted the
typographical error in § 3103.3-1(b) of
the proposed rulemaking. The final
rulemaking corrects the word “quality"
to read “qualify.”

Section 3103.3-2 Minimum royalties.

Several comments were received on
this section of the proposed rulemaking.
One comment suggested retaining the
language of the existing regulation at the
end of paragraph (a) that requires
payment of the difference if the actual
royalty paid during any year is less than
$1 per acre. The final rulemaking clearly
specifies under paragraph (a)(1) that a
minimum of $1 per acre is payable. In
addition, the lease terms contain this
language. No change has been made and
the final rulemaking is adopted as
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proposed. A few comments suggested
that the final rulemaking should specify
that the lessee receive notification from
the authorized officer that the lease is
subject to minimum royalty. Royalty is
paid to the Minerals Management
Service, and it determines whether
sufficient royalties are paid to meet the
minimum royalty due. The final
rulemaking adopts the proposed
rulemaking with no change.

Section 3104.1 Bond obligations.

Several comments were received on
this section. Some of the comments
suggested that the time for requiring
bond coverage should not be limited to
the commencement of surface disturbing
activities related to drilling, but should
start at the beginning of any surface
disturbing activities. A few of the
comments indicated that any surface
disturbing activities related to any
aspects of lease development should
require bonding. The first sentence of
§ 3104.1(a) of the proposed rulemaking
revised the existing regulation to change
the time when a bond is required: From
the commencement of surface disturbing
activities related to drilling operations
rather than from the commencement of
drilling operations. Lease operations are
conducted in accordance with the
operations and surface use activities
contained in the approved Application
for Permit to Drill. The language of the
proposed rulemaking, which is adopted
in the final rulemaking, will ensure that
any surface disturbing activities
requiring reclamation will be bonded.
No entity may undertake any surface
disturbance requiring reclamation, such
as road construction, without an
approved permit to drill. Building roads
on Federal surface without approval
would result in trespass proceedings. No
change is made in this section of the
final rulemaking.

Another comment on § 3104.1(a) of the
proposed rulemaking recommended that
holders of operating rights (sublessees)
be removed as parties who may furnish
bonding coverage since the current
Bureau of Land Management
adjudication procedures for handling
operating rights transfer approvals
would make it difficult to accept bonds
from those parties without extensive
title review. No change is made in the
final rulemaking since any party
furnishing bond coverage has the burden
and responsibility to the Bureau for the
lease activities being conducted.

One comment on § 3104.1(c) of the
proposed rulemaking questioned the
elimination of the acceptance of cash for
a personal bond. Cash is eliminated as
an acceptable personal bond because of
guidelines from the Federal Reserve

Board as well as Bureau field office
concerns about security problems in
accepting and handling large sums of
cash. Potential obligors should be
capable of converting cash easily into
either a cashier's or certified check or a
certificate of deposit, all of which are
acceptable forms of personal bonding.

Several comments commended the
proposed expansion of types of
acceptable personal bonds in § 3104.1(c)
to include certificates of deposit and
letters of credit. One comment indicated
that this provision would greatly assist
operators in obtaining the guarantees
needed for reclamation work required
for disturbed areas. A few comments
were adverse to the acceptance of
letters of credit and expressed the view
that such letters of credit would be
inadequate to ensure that the Bureau
would be able to recover damages after
the expiration of any fixed term of the
letter of credit. The comments suggested
that the specific term of a letter of credit
could easily result in inadequate
coverage after the term expired and
would be difficult to manage. However,
other Federal agencies accept letters of
credit without difficulties. Accordingly,
in the final rulemaking letters of credit
are an acceptable form of security for a
personal bond.

Another comment recommended that
only letters of credit with an indefinite
term be considered acceptable to
accommodate leases that become
indefinite in duration upon completion
of a producing well. The final
rulemaking is modified to require that -
letters of credit shall include language
requiring automatic renewal for one-
year periods in the absence of specific
notice to the proper BLM office at least
90 days prior to the expiration date of
the letter of credit or prior to the intent
not to renew. Other changes adopted in
this section of the final rulemaking make
it consistent with that contained in 30
CFR 800.21(b), which contains
requirements used by the Office of
Surface Mining for letters of credit. A
final comment recommended that letters
of credit should be issued by Federally
insured institutions in the same manner
as certificates of deposit. This
suggestion has been adopted in the final
rulemaking.

One comment received on § 3104.1 of
the proposed rulemaking expressed
concern that operators may be required
to furnish bonds to both the Bureau of
Land Management and the Forest
Service for the same lease obligation.
The commenter requested that the
Bureau and Forest Service provide a
means whereby a single statewide or
nationwide bond would cover

compliance with all lease terms and the
reclamation requirements of both
surface agencies. The Department of the
Interior is committed to not requiring
duplicate bonding coverage whenever
possible, and will coordinate with the
Department of Agriculture in
implementing each agency’s respective
responsibilities under the Reform Act.
The Bureau of Land Management will
continue to be the official office of
record for accepting and maintaining
bonds associated with Federal oil and
gas leases and operations thereon. The
Bureau, in accordance with the
interagency agreement with the Forest
Service, also would consider any Forest
Service recommendations to increase
bond coverage as may be required by

§ 3104.5. Final determination as to the
method by which the Secretary of
Agriculture implements his/her
responsibilities under the Reform Act,
however, will be made by that
Secretary. Accordingly, no change has
been made in the final rulemaking.

Another comment on § 3104.1 of the
proposed rulemaking requested that the
final rulemaking implement the Bureau
of Land Management Director's Task
Force recommendation that
*piggybacking’ of Federal and State
bond requirements be permitted in order
to preclude unnecessary duplicate
coverage for reclamation requirements.
The final rulemaking provides the
minimum requirements acceptable to the
Department of the Interior. Any
implementation of the concept of
allowing coverage for both Federal and
State concerns related to development
of oil and gas leases can be addressed
only through individual agreements
between the Bureau and the State
concerned. The Bureau would favor
such alternate bonding proposals for
any State that would desire to pursue
such arrangements, provided that both
parties needs are met, but cannot make
such commitments at this time.

For consistency with the bonding
provisions contained in § 3104.1(a), the
bonding requirements for geothermal
resources leasing contained in § 3206.1-
1 also are amended in this final
rulemaking.

Section 3104.2 Lease bond.

Two comments received on § 3104.2 of
the proposed rulemaking recommended
that holders of operating rights
(sublessees) be eliminated as parties
who may furnish lease bonds. No
change is made in the final rulemaking
since the party furnishing bond coverage
has the responsibility for activities
related to lease development and
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reclamation, and a holder of operating
rights may be such a party.

A few comments on this section also
requested that the final rulemaking add
specific provisions to allow phased
release of bonds when reclamation has
progressed to a point where
continuation of the full bond amount is
no longer necessary. Since current
Bureau policy allows phased release of -
bonds in the manner recommended no
amendment is needed in the final
rulemaking. Nothing in the rulemaking
prohibits reducing bond amounts
through a phased release as special
conditions may warrant.

One comment suggested that § 3104.2
be modified to require attachment of
any operator's bond before attaching a
lessee's bond. This recommendation is
not adopted in the final rulemaking
since a default in performing any lease
obligation must leave the Government in
a position to pursue all possible options
to remedy the situation. Lessees remain
free to pursue other civil remedies
against non-performing operators.

A few comments requested that the
last sentence of § 3104.2 of the proposed
rulemaking be clarified to specify what
documentation is required in order for
an operator to use a lessee’s or
sublessee's bond. This suggestion is
adopted and the final rulemaking has
been clarified. The specific
documentation usually required is a
consent from the surety to include the
operator under the coverage of the
lessee’s or sublessee's bond.

Section 3104.4 Unit operator's bond.

Two comments on this section of the
proposed rulemaking suggested
elimination of the duplication of § 3104.4
and Subpart 3184. This suggestion has
been adopted in the final rulemaking by
the removal of Subpart 3184. Two
comments recommended revisions to
simplify and clarify the language in
§3104.4, In response to these comments,
the final rulemaking revises this section
and removes § 3184.1. For consistency,
the final rulemaking also removes
§3184.1 concerning geothermal
resources unit bonds, and adds a new
$3206.6 containing revised language
consistent with the provisions in
amended § 3104.4.

Section 3104.5 Increased amount of
bonds.

Several comments on § 3104.5(a) of
the proposed rulemaking expressed
toncern that requiring a bond in the full
amount of the estimated costs of
plugging the well and reclaiming the
involved disturbed area, if any demand
for payment has occurred within the

Past 5 years, is too stringent. Another

comment suggested that increasing bond
levels to an adequate amount only after
an operator has failed to fulfill lease
obligations is not a responsible Bureau
practice. Some comments recommended
that the 5-year period should be
prospective and not retrospective to
events preceding this rulemaking, and
that the authorized officer should have
the discretion not to increase the bond
amount. The Reform Act requires the
Secretary of the Interior to ensure that
adequate bond coverage is provided. An
operator's refusal to plug a well or
reclaim the surface is a serious breach
of the regulations that casts doubt on
the integrity of that operator. Therefore,
in such circumstances a very firm
uniform national policy is appropriate.

Another comment on this section of
the proposed rulemaking suggested that
the bond coverage for full reclamation
be required in all cases. The Reform Act
does not require such a bond, but does
require the Secretary to ensure that
bonding is adequate. The regulation
language accomplishes the requirement
of the law and the proposed rulemaking
is adopted with only minor technical
changes.

Two comments on this section also
recommended that the authorized officer
be able to increase bonding for any
actions other than an Application for
Permit to Drill. Section 3104.5(b)
provides this authority.

Some of the comments received on
§ 3104.5(b) of the proposed rulemaking
noted that a notice received from the
Minerals Management Service that there
may be uncollected royalties due would
be grounds for the bond amount to be
increased even if such a notice is later
determined to be incorrect with no final
determination occurring. The Bureau
agrees with these comments, and the
final rulemaking is modified to indicate
that such a notice from the Service must
have determined that uncollected
royalties are due prior to requiring any
increased bond amount for such
infraction.

Several comments on § 3104.5
expressed the view that the provisions
of this section should not be applied
during the pendency of an appeal. The
payment under a bond would not be
required until a decision is rendered
under any administrative appeal taken
and when all such appeal rights have
also been exhausted. The Bureau would
not expect payments to be made prior to
that time.

Section 3106.1 Transfers, general.

Numerous comments were received
on § 3106.1 concerning approval of
assignments and transfers. Many of the
comments addressed the first two

sentences of § 3106.1(a) of the proposed
rulemaking. Many comments raised the
point that the proposed rulemaking did
not provide for discretionary approval of
record title assignments for separate
zones or parts of legal subdivisions. The
Bureau's experience with these types of
assignments is that they are never
approved. In order to avoid implying
that these types of assignments may be
approved, the final rulemaking specifies
that the Secretary is exercising his or
her discretionary authority, under the
statute and this rulemaking, to
disapprove such record title
assignments. The option for lessees to
execute transfers of non-record title
interests is unaffected and is believed
sufficient for the conduct of business.

The language in § 3106.1(a) of the
proposed rulemaking was incorrect as to
the difference between the terms
“transfer,” "assignment,” and
“sublease.” Transfers include both
assignments and subleases. An
assignment refers only to a transfer of
record title interest, and a sublease
refers to a transfer of operating rights
interests. The definition of the term
“transfer” in § 3100.0-5(e) of the final
rulemaking published on May 16, 1988
(53 FR 17340), clarifies use of these
terms. The approval requirements in
§ 3106.1(a) of this rulemaking relate to
assignments of separate zones or
deposits and parts of legal subdivisions,
not to subleases. Subleases of operating
rights interests may be disapproved only
for lack of bonding or qualifications of
transferees.

A few commenters expressed the
view that the intent of the Reform Act
allowing the Secretary discretion to
disapprove assignments of less than 640
acres (2,560 acres in Alaska) was to
eliminate the activities of “forty-acre
merchants” who subdivide leases with
no intent to develop. The commenters
felt that the discretionary authority
should be exercised in such a way as
not to unduly inconvenience legitimate
operators when assignments resulting
from farmouts, spacing unit restrictions,
options, etc., would further
development. One comment suggested
that the authorized officer should
normally assume that the assignment
was legitimate and would further the
development of oil and gas, absent
evidence to the contrary. This
suggestion has been adopted in the final
rulemaking with creation of a new
paragraph (b), which establishes that
execution and submission of the request
for approval of an assignment will
certify that the assignment will further
the development of oil and gas. In
addition, in accordance with the
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provisions in § 3102.5-3 of the May 16,
1988, final rulemaking, the authorized
officer may require additional
information and statements, from both
the assignor and assignee, where there
is any question whether the assignment
will further the development of oil and
gas.

Some of the comments suggested that
the standards that would constitute “to
further the development of oil and gas™
be specified in the final rulemaking, if
only by example. Another comment took
an opposite position, recommending
broad discretion on the part of the
authorized officer. Given inclusion in the
final rulemaking of the provision for
sclf-certification that assignment will
lead to development, described above,
and recognizing the wide variety of
legitimate reasons for making
assignments, it has been determined
that the purposes of the Act could be
best carried out by leaving unspecified
the standards that would be applied to
determine whether a particular
assignment would further development.
This will afford the authorized officer
the greatest latitude for approval of
assignments.

Many comments suggested that the
final rulemaking include a specific
requirement, echoing the Reform Act,
that, except when the assignment is
determined not to be in accordance with
applicable law, approval of the
assignment be required within 60 days
of receipt of the request for approval.
This suggestion is not adopted in the
final rulemaking. The requirement is
specified in the Act, and no purpose
would be served by repeating the
requirement in rulemaking. The Bureau
of Land Management State Offices are
committed to act in a timely manner on
all assignments and transfers in
accordance with this requirement of the
Reform Act.

Sections 3107.2-2 Cessation of
production.

A number of comments were received
on § 3107.2-2 concerning the additional
language added in the proposed
rulemaking to clarify the 60-day period
for reworking a well upon cessation of
production. Most of the comments
expressed the view that the added
language would eliminate uncertainty
and misinterpretation. A few comments,
however, requested that the authorized
officer be allowed discretion to waive
the 60-day period. The Mineral Leasing
Act (30 U.S.C. 226(i)) requires the 60-day
period. The final rulemaking, therefore,
has adopted the language of the
proposed rulemaking without change

Section 3107.2-3 Leases capable of
production.

Several comments received on
§ 3107.2-3 of the proposed rulemaking
suggested that the final rulemaking be
amended to provide discretion to the
authorized officer due to the current
depressed price of oil. An application
for a suspension of production and/or
operations is the appropriate vehicle for
seeking relief in these situations.
Another comment on this section
expressed the view that a lease capable
of production should not terminate due
to a failure to produce from a shut-in
well. This would be true unless the
authorized officer orders the lease into
production. Accordingly, the proposed
rulemaking is adopted without change.

Section 3107.7 Exchange leases—20-
year term.

Section 3107.8 Renewal leases.

Several comments expressed concern
that the proposed rulemaking required a
greater obligation by applicants for
exchange and renewal leases under,

§§ 3107.7, 3107.8-1(a) and 3107.8-3(a) to
show compliance with reclamation
requirements than is required under

§ 3102.5-1(f). The comments suggested
that reference to certification of
compliance under § 3102.5-1 sufficiently
includes compliance with reclamation
standards. The final rulemaking adopts
this suggestion.

A few comments suggested removal
from § 3107.8-1(a) of the final
rulemaking of the requirement that
sublessees be required to join in
applications for renewals of leases,
because ownership of operating rights is
no longer adjudicated as part of the
Bureau's approval process. This
suggestion is valid and the requirement
has been removed in the final
rulemaking.

Several comments objected to the
requirement in § 3107.8-1(a) of the
proposed rulemaking for applicants
seeking renewal of a lease to show that
all moneys due to the United States
have been paid. This requirement does
not represent any change from the
requirement contained in the existing
regulations. Such a showing by
applicants has been routinely made in
the application by including a statement
that all moneys due have been paid.
This requirement has not presented any
problem to date and has been routinely
complied with by those holding rights to
renewal leases. Accordingly, no change
is made in the final rulemaking.

Section 3108.1 Relinquishments.

Several comments recieved on this
section of the proposed rulemaking

requested clarification of the use of the
term ‘‘suspension.” While this term
remains unchanged from that contained
in the existing regulations, a technical
amendment is made in this section of
the final rulemaking to clarify that a
suspension relates lo an authorized
shut-in of a well.

Section 3108.3 Cancellation.

One comment received on § 3108.3(a)
of the proposed rulemaking objected to
the provision allowing cancellation of a
nonproducing lease for failure to comply
with any provisions of the law,
indicating that such notice would be
insufficient. This comment has not been
adopted in the final rulemaking since
this provision is consistent with the
language of the Mineral Leasing Act,
both prior to and subsequent to the
enactment of the Reform Act. The
proposed rulemaking spells out the
specific requirements of the law that
had previously been incorporated only
by reference in § 3108.3{a) of the
existing regulations. Paragraph (a) of
this section is adopted with only a
technical change to refer specifically to
section 31(b) of the Mineral Leasing Act.

Another comment on this section
contended that the proposed revision
broadened the powers of the Bureau for
cancellation by court proceedings of a
lease without a productive well. The
distinction between administrative and
judicial cancellation prior to enactment
of the Reform Act was based on
whether the leased lands were known to
contain valuable deposits of oil or gas.
The Reform Act changed the provision
to make no distinction concerning
whether a lease contains a well capable
of production. The statutory language in
the Reform Act encompasses both
actual and allocated production by
providing protection to communitized
and unitized leases. The comment is not
adopted in the final rulemaking since
the Reform Act clearly changes the
requirements for administrative
cancellation. As a practical matter, any
cancellation proceeding will generate
the due process rights for any affected
lessee to appeal to the Interior Board of
Land Appeals and subsequent judicial
review. Thus, no lease cancellation
would become final without judicial
review so long as the lessee pursues his
or her rights.

Another comment on this section of
the proposed rulemaking objected that a
lease may be subject to cancellation if 3
partner or co-lessee has acquired an
interest in the lease in violation of
section 17(g) of the Mineral Leasing Act,
which prohibits issuance of a lease or
approval of a lease assignment to any
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arty not in compliance with the
eclamation requirements after due
otice. Section 3102.5-1 clearly meets

he intent of the Reform Act to prevent
mproper acquisition of lease interests

v a party through lease issuance,
ssignment, or sublease in violation of
clamation requirements. However, the
sase interest of an innocent co-lessee in
uch a situation would not be subject to
ancellation. The final rulemaking does
ot adopt this comment.

As a result of the Bureau’s review of
he comments on § 3108.3, and a review
f the language of the proposed
lemaking and the cancellation
rovisions of the law, it has been
ctermined that the proposed

ase cancellation authority. The final

lemaking has, therefore, been revised

v adding a separate paragraph setting

ut the administrative cancellation

uthority in section 31(b) of the Mineral
asing Act (30 U.S.C. 188(b}), as
mended by the Reform Act, for breach
fthe lease, another paragraph setting
ut the judicial cancellation authority in

kection 31(a) of that Act (30 U.S.C.

88(a)), for breach of the lease, and a
eparate paragraph setting out the
udicial cancellation and divestiture

uthority in section 27(h)(1) of that Act

30 U.S.C. 184(h)(1)), for interests held in

iolation of the Act.

bection 3109.2  Units of the National
ark System.

A comment requested a technical
hange in this section of the existing

ulations to revise the terminology
lating to leasing requirements in
\ational Park areas in order to be
onsistent with the amendments made

§ 3100.0-3(g)(4) and those previously
ade in § 3100.0-3 (a)(2) and (b)(2) of

e final rulemaking of May 16, 1988 (53
R 17340). This suggestion is adopted in
he final rulemaking.

fart 3110—Noncompetitive Leases

bection 3110.1  Lands available for
oncompetitive offer and lease.

bection 3110.2 Priority.

Many comments were received on
§3110.1 and 3110.2 of the proposed
lemaking. The comments addressed
ree primary issues: Whether a
oncompetitive offer can be filed prior
4 competitive sale and retain priority
the event the parcel is not
mpetitively sold; the nature of the
stsnlp noncompetitive process; and
¢ period, if any, during which offers
'¢ considered simultaneously filed
fter the competitive process,

Comments were received on all sides
of these questions and represented a
broad spectrum of opinion regarding the
nature of the noncompetitive process
under the Reform Act. One group of
comments emphasized the postsale
simultaneous aspect; another group
emphasized the desire for presale
noncompetitive filings leading to a
priority standing that could be
maintained in the event the parcel is not
sold competitively; and a third group
emphasized the pre-eminence cf the
competitive program over the
noncompetitive leasing process. A few
comments strongly supported presale
parcel priority, and an almost equal
number of comments opposed it.
Numerous comments addressed the
length of the “simultaneous™ filing
period following the competitive
offering. Several comments wanted one
day. and an equal number of comments
requested a period from 10 to 30 days,
and others expressed a desire for 5
days. In addition, there were a few
comments that suggested elimination of
the postsale noncompetitive process
altogether, recommending the
substitution of either another
competitive sale using noncompetitive
lease terms or the recycling of any
parcels which received multiple
noncompetitive offers directly back into
the competitive system. One comment
suggested a return to the former
automated simultaneous oil and gas
leasing system, the lottery.

Several comments concerned the
posting of results of noncompetitive
offers, an issue that also is pertinent to
the nature of the postsale process. Some
comments requested that results be
posted, but others suggested that results
not be posted. The issues raised by
many of these comments can be
resolved by looking at the intent of the
legislation. Clearly the legislation is
designed to emphasize the competitive
process. In fact, the Congress has
confirmed this emphasis and restated its
desire to depart from the former
simultaneous leasing process and to de-
emphasize noncompetitive leasing. The
Bureau is persuaded by the test sales,
and the comments that have been
received, that the competitive oral
auction is an efficient and desirable
method of leasing the public's onshore
oil and gas resources.

The legislation also is clearly
designed to provide a noncompetitive
reward for risk-taking in frontier areas.
This concept rewards exploration
activity rather than rewarding success
at a game of chance.

To the extent that the noncompetitive
choices are between a simultaneous

program based on chance that only
rewards speculation and a program that
rewards risk-taking based on
exploration, it is clear that the intent of
the legislation is toward the latter. It is
vital, also, to recognize that the former
simultaneous leasing process was not a
creation of Congress, and that the
former process was not confirmed in
any way by the Reform Act. Rather, the
simultaneous process had been
instituted solely by regulation and was
conducted for administrative
convenience due to conditions that
existed in the late 1950's. It is the intent
of the Bureau that the regulations
implementing the Reform Act follow
these guidelines: emphasis on
competitive rather than noncompetitive
leasing, and emphasis on a
noncompetitive reward for risk-taking in
frontier areas rather than risk-taking in
a game of chance.

The Bureau of Land Management has
taken certain steps in § 3110.2 of the
final rulemaking to minimize the role of
postsale simultaneous filings, and
particularly to deinstitutionalize the
process. First, a period of a single day is
specified, immediately following the end
of the competitive process, in which
offers will be considered simultaneously
filed. Since business and office hours
vary somewhat from Bureau office to
office, the times of day will be specified
in each Notice of Competitive Lease
Sale or List of Lands Available for
Competitive Nomination. In furtherance
of the idea that the simultaneous period
is not special, relative to the following
or subsequent days after this single day,
but rather is simply a period in which
many offers are expected, the Bureau
has made a deliberate decision to not
publish and provide results for that
period.

In response to numerous comments,
the Bureau has amended the final |
rulemaking in § 3110.2(a) to provide that
offers received after the one-day
simultaneous period shall be prioritized
as of the time received, rather than as of
the day received. This system predates
the former simultaneous system, has
always been used for previous over-the-
counter offers, and is the Bureau's
normal practice of doing business. As
such, the provisions do not provide any
special status to any class of
noncompetitive offer.

Several comments expressed the view
that the Bureau should maintain the
proscription in former Subpart 3112
against multiple filings for the same
parcel by the same individual or
individuals with a common interest. The
proposed rulemaking was silent on this
matter. The final rulemaking also is
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intentionally silent. Enforcement of the
proscription was one of the hallmarks of
the former simultaneous program, and
because of its complexities, proved to be
a major source of litigation and a great
drain on public resources. The Reform
Act was intended to remove the more
valuable lands from the noncompetitive
arena, thereby leaving far less concern
regarding multiple filings. Because
circumstances have changed, the Bureau
is no longer persuaded that costly
enforcement of the multiple-filing rules
is in the public interest.

All noncompetitive offers, whether
filed before or after the competitive
offering, have the same requirements,
including the same terms, configuration,
acreage requirements, and costs, that is,
submission with the offer of the first
year's rental of $1.50 per acre and a
nonrefundable $75 filing fee. The final
rulemaking continues the 10,240-acre
maximum limit, a len-year term, and
other configuration requirements
contained in § 3110.3-3. If the lands are
sold competitively, competitive lease
terms will apply, with the
noncompetitive offer rejected and the
rental submitted refunded.

Beginning on January 3, 1989, § 3110.1
of the final rulemaking provides that all
unleased lands will be available for
noncompetitive lease offer prior to their
competitive offering, with two
exceptions. Lands in terminated,
expired, relinquished, or canceled leases
will not be available for the filing of a
noncompetitive offer until one year from
the date of lease termination, expiration,
cancellation, or relinquishment and also
from the date of posting of a nomination
or sale notice until the lands have been
through the competitive offering without
receiving a nomination or a bid, as
appropriate.

The public shall take notice that under
§ 3110.1(a)(1) noncompetitive filings
prior to a competitive auction will not be
permitted until after January 2, 1989. It
should be clearly understood that all
lands still must be subjected to
competition before being leased. An
offer filed for lands prior to those lands
being posted in a List of Lands )
Available for Competitive Nominations
or a Notice of Sale will trigger
processing of the lands to determine
availability and stipulations, the
placement of the parcel in the
competitive sale process and, failing its
receiving a bid, leasing it to the priority
offeror. Priority will be established as of
the day the offer was properly filed and
will have seniority over subsequent
offers, including any offers filed
following the sale.

Many comments dealt with
ambiguities regarding when lands would

be available for filing of noncompetitive
lease offers following competition. The
final rulemaking is amended in § 3110.1
to make it clear that lands are available
noncompetitively the first business day
after the sale, or where formal
nominations are used the first business
day after the posting of the Notice of
Competitive Lease Sale. Other
comments objected that the term, “bid,”
is imprecise, preferring the phrase "bid
less than the national minimum'’. The
term is defined in § 3000.0-5(k) of this
final rulemaking, and there is no need to
redefine it.

There were several comments and
questions on § 3110.2(a), which dealt
with offers filed between December 22,
1987, and the promulgation of this final
rulemaking. Some comments questioned
the meaning of the phrase "lands then
available for noncompetitive leasing.”
Others maintained that, prior to the
promulgation of final regulations, no
lands were available for noncompetitive
filing. No distinction is now made in the
final rulemaking between offers filed
between the date of the Reform Act and
this final rulemaking, and
noncompetitive offers filed after January
2, 1989, and prior to the competitive
offering of such lands. Regular
noncompetitive offers had been
routinely accepted for filing with priority
up to the date of the Reform Act, and the
Act did not prohibit the filing of such
offers, but required that all lands
including those contained in such filings
be first exposed to competition. The
Bureau made no attempt to halt such
filings and, under statute, has exposed
them to competition, issuing
competitive leases where a bid was
received and issuing a noncompetitive
lease to the priority filer when no bid
was received. The public should note
that these filings will not be accepted
between June 12, 1988, and January 2,
1989, to provide all parties adequate
notice to this provision in the final
rulemaking. Offers filed before June 12,
1988, will receive priority and, unless a
competitive bid is received for such
lands, a noncompetitive lease will be
issued to the priority filer, all else being
regular.

Numerous comments were received
on § 3110.2(b) of the proposed
rulemaking. The reference to priority as
of the time of filing, remains in the final
rulemaking. However, the meaning of
the term “noncompetitive offers” is
broadened in the final rulemaking to
include offers for all available lands
outside the competitive sale process.

The two sentences in § 3110.2(b) of
the proposed rulemaking referring to
conflicting offers have been revised in
this final rulemaking to specify that the

period in which all offers will be
considered simultaneously filed is the
single business day following an oral
auction or following the posting of a
Notice of Competitive Lease Sale whep
formal nominations are used. Offers
received on subsequent days shall
receive priority as of the time of filing,
e.g., an offer filed at 10:15 a.m. will have
priority over an offer filed at 10:16 a.m,

The last sentence of § 3110.2(b) of the
proposed rulemaking has been modified
to specify that offers will not be
available for public inspection the day
they are filed, but the final rulemaking is}
purposely silent as to when after that
time such offers are available for public
review. This change is necessary
because of the large volume of offers
which may be received on that day.
While it is the Bureau'’s policy to make
public records available as soon as
practicable, it is not appropriate to
specify a certain time for availability
which could conflict with the orderly
processing of such offers. Many
comments expressed the need for
confidentiality of offerors prior to an
auction. As a matter of practicality,
offerors have many means to
accomplish anonymity.

Several comments on § 3110.2(c) of
the proposed rulemaking questioned the
concept of allowing noncompetitive
offers pursuant to an opening order. In
the final rulemaking, lands in an openin,
order or other notice may be available
for noncompetitive offer depending on
their status vis-a-vis the competitive
process. Section 3110.2(c) of the
proposed rulemaking is, therefore,
retained and revised as § 3110.1(a}(2) in
the final rulemaking to cover such
special situations.

Section 3110.2(d) of the proposed
rulemaking led to a great deal of
confusion as indicated in several
comments. The proposed language
referred only to simultaneous
applications received under former
Subpart 3112. The provision is designed
to address and handle a quirk in that
former program whereby an application
was drawn in priority, the lease offer
was refused (rejected), and a reselectionf
of another priority applicant was made.
For many parcels, this process has been
repeated endlessly resulting in much
wasted effort with no lease yet issued.
The Bureau is still executing cyclical
reselections for simultaneous parcels
first drawn in 1983, and has hundreds of
such lease parcels, through late 1987,
which have not been accepteq by an
applicant for lease issuance. The
proposed rule was designed to allow
one more reselection cycle after the
effective date of this final rulemaking f“T
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each such “unclaimed” parcel, after
which all remaining applications are to
be considered rejected without further
notice. Rentals for these applications
were refunded long ago. The provision
will not apply to over-the-counter offers
that were made subsequent to
enactment of the Reform Act and those
'8 ¥ offers that are filed under this final
'dVe Y ilemaking. Accordingly, this provision
M. ¥ is amended to clarify the provision and
the I is redesignated in the final rulemaking
fied§ 45 § 3110.2(b).

av | Section 3110.3-1 Duration of lease.

ngis]  One comment on this section of the
il | proposed rulemaking concerning the
blic} length of the primary term for
competitive and noncompetitive leases
S suggested a 10-year competitive term
and 5-year noncompetitive term.

ke | Another comment suggested keeping the
primary term for noncompetitive leases
at 10 years but requiring a well to hold
v the lease beyond 5 years. The final

v rulemaking has not adopted these
suggestions since the lease terms are
clearly established by law.

Section 3110.3-2 Dating of leases.

Some comments suggested that the
proposed rulemaking overlooked the
of | requirement for lease issuance within 60
days of the date the first qualified
applicant is identified, and
‘In | recommended that this be included in
ening the final rulemaking. The time period is

? specified in the Reform Act, and does

on | not need to be repeated in regulations.
o | The final rulemaking does not adopt this
suggestion. The Bureau, however, is
committed to act in a timely manner on
all lease actions to meet this
requirement of the Reform Act.

Section 3110.3-3 Lease offer size.

Several comments were receive on
§ 3110.3-3 of the proposed rulemaking.
Most comments fovored the minimum
size specified in the proposed
rulemaking for a public domain lease
e offer, an'd commended the retention of
- the maximum size of 10,240 acres within
Jtion | & 8-mile square. One comment, however,
or | Susgested allowing an offer for less than
tion} 840 acres or 1 full section, whichever is
A lesg. rather than whichever is larger.
o This comment recommended that since
4 | Some irregular sections are less than 640
ied. | 2cres, the final rulemaking should
.1 |indicate that a lease offer may be made
o L a.ll Federal lands available in a
ds off Séction. Another comment stated that
o |the provision in the proposed
o rulemaking that an offer may include

less than all available lands in a section

w | ifthe offer exceeds the minimum 640-
X acre provision contradicts the first
g fog S€0tence within the same paragraph.

1en

The final rulemaking does not adopt
these two comments. The intent of the
rule is to promote efficient resource
development by requiring leases to be
formed in reasonably large, compact
blocks. If an irregular section contains
more than 640 acres, the offer must
include the entire section, thus, the
requirement in the rule of “larger” rather
than “less". If the section of land is less
than 640 acres, any contiguous available
lands must be included, unless the offer
contains other available lands which
bring the lease offer to at least 640
acres.

Another comment on § 3110.3.-3(a) of
the proposed rulemaking suggested that
the exception to the 640-acre minimum
requirement for noncompetitive offers
filed on a parcel offered by the Bureau
in a competitive lease sale should be
limited to the time period when the
description by parcel number is required
under § 3110.8-1 of the proposed
rulemaking, which is redesignated
§ 3110.5-1. This suggestion is adopted in
the final rulemaking, and this exception
is moved to the end of paragraph (a) of
§ 3110.3-3 for clarity.

Section 3110.4 Requirements for offer.

A Bureau of Land Management review
of §§ 3110.4, 3110.5, 3110.6, 3110.7, and
3110.8 of the proposed rulemaking
recognized that these sections were not
in the appropriate order to follow the
logical sequence of actions when a
noncompetitive offer is filed. The final
rulemaking is amended to place the
sections required in this subpart in the
correct order of events.

Section 3110.7 of the proposed
rulemaking, redesignated § 3110.4 in the
final rulemaking, received several
comments expressing the view that the
word “shall” in the first sentence seems
to require use of the current lease form.
The comments suggested that this
requirement conflicts with § 3110.5(d) of
the proposed rulemaking, redesignated
as § 3110.7(e) in the final rulemaking, in
which a form not currently in use shall
be allowed, unless such lease form has
been declared obsolete by the Director
prior to the filing. This suggestion is not
adopted in the final rulemaking. The
Bureau is completing revisions to the
lease form to conform to the
requirements of the Reform Act. The
revised lease form is expected to be
available for public use soon after this
final rulemaking is published. Until the
revised lease form is available, and
sufficient time has been allowed for
general circulation, existing lease forms
will be acceptable for filing
noncompetitive lease offers. The Bureau
will publish a notice in the Federal
Register (anticipated in July 1988)

specifying the acceptable lease form and
will give interested parties a reasonable
time period in which to obtain them
before declaring the previous lease form
obsolete. The provision relating to the
lease form in paragraph (d) in § 3110.5 of
the proposed rulemaking, redesignated
as § 3110.7 in the final rulemaking, is
revised and placed in a new paragraph
(e), but certain language is retained in
the final rulemaking in the event that
future modifications or changes to the
lease form are necessary.

One comment on § 3110.7 of the
proposed rulemaking, redesignated
§ 3110.4 in the final ruiemaking,
suggested that in order to save
paperwork only one original lease form
should be required as opposed to the
requirement of an original and 2 copies.
This recommendation is not adopted in
the final rulemaking. Each offer to lease
may eventually mature into a lease.
Accordingly, an original and 2 copies of
the offer are necessary to provide
sufficient copies for the lessor, the
lessee, and the surface managing
agency.

Another comment on this section
recommended that the phrase “or
attorney-in-fact" be added after the term
“authorized agent" in paragraph (a).
This suggestion is not adopted since an
attorney-in-fact is an agent.

A few other comments on paragraph
(a) of this section of the proposed
rulemaking suggested that the phrase
“by a nonrefundable application fee of
$75 and the first year's rental” be
clarified. The commenters expressed the
view that the language as proposed
implies that the first year's rental is
nonrefundable. It was not intended that
noncompetitive rentals would be subject
to forfeiture. The final rulemaking has
been modified to make this clear.

Several comments requested
clarification or correction of references
to §§ 3103.2-1(a) and 3103.3-3(c) in
§ 3110.7(b) of the proposed rulemaking,
redesignated in the final rulemaking as
§ 3110.4(b). The reference to § 3103.2~-
1(a) is correct. Offers deficient in the
first year's rental by not more than 10
percent or $200, whichever is less, shall
be acceptable. The reference in the
proposed rulemaking to § 3103.3-3(c)
was incorrect, and is corrected in the
final rulemaking to specify § 3110.3-3(c),
which addresses curable defects of an
offer that exceeds the 10,240-acre
maximum size by not more than 160
acres. No loss in priority to an offer to
lease would occur in these two
instances, provided that the
requirements are satisfied within the
time allowed in these regulations.
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Several comments on this section
raised questions concerning the
provision for a correction of an offer to
lease. One comment requested
clarification as to what circumstances
would prompt the authorized officer to
request a correction to an offer. Another
comment stated that correction of an
offer is a very broad notion, and that not
all corrections should result in a new
priority date being set as of the date the
correction has been made. The effect of
corrections on the amount of filing fees
required also was questioned. The intent
of the regulation is to allow correction of
minor errors in an offer, if there is no
intervening offer, which otherwise
would cause a rejection of the offer.
Curable defects with no loss in priority
will be allowed only in those instances
specified in §§ 3103.2-1(a) and 3110.3—-
3(c) of the final rulemaking. No new
filing fee would be required if the offer
is acceptable with the corrections made.

Several comments objected to the
provision in § 3110.7(e) of the proposed
rulemaking, redesignated in the final
rulemaking as § 3110.4(e), which
requires that all offers to lease should
name the United States agency from
which consent to the issuance of a lease
shall be obtained. The comments
suggested that the Bureau can more
easily identify the surface managing
agency. The Bureau recognizes that this
identification may create some burden
to offerors. However, where title
information for the mineral interest is
uncertain on Bureau records and a title
abstract is needed, identification of the
surface managing agency expedites
processing of lease offers. The Bureau
will continue to request this information
for lands nominated through filing of a
noncompetitive offer or an informal
expression of interest prior to inclusion
of the lands in a competitive offering.
Inclusion of the information on the lease
form is not mandatory for a
noncompetitive offer and will not result
in a loss of priority. The language of the
proposed rulemaking is adopted without
change.

Section 3110.5 Description of lands in
offer.

A large number of comments was
received on § 3110.8-1 of the proposed
rulemaking, redesignated § 3110.5-1 in
the final rulemaking, concerning the
requirement that applicants making
noncompetitive offers during the month
of the noncompetitive process be
required to describe the lands only by a
single parcel number as it appeared in
the List of Lands Available for
Competitive Nominations and the Notice
of Competitive Lease Sale. One
comment pointed out that the “and”

requirement would be impossible to
meet where the direct sale method is
used and there is no List of Lands
Available for Competitive Nominations.
Additionally, the comments suggested
that if the parcel numbers were not the
same on both the List of Lands
Available for Competitive Nominations
and the Notice of Competitive Lease
Sale, even more confusion could result.
The final rulemaking corrects this defect
in this section, redesignated as § 3110.5-
1, to indicate that the parcel number to
be used will be that number as specified
in the notice or list. When the
nomination process is used, internal
Bureau procedure will require that the
same parcel number appearing on a
nominations list also must be used on
the corresponding Notice of Competitive
Lease Sale.

Other comments on this section
objected to the phrase, “the end of the
month of the competitive process.” The
Bureau concurs that this terminology is
ambiguous. The final rulemaking has
been amended to specify that the period
required for use of the parcel number
(the parcel number period) in submitting
lease offers commences on the day
following the oral auction, or where
formal nominations are used, the day
following the posting of the sale notice,
until the end of that same month.

Several comments on this section also
questioned the rationale for limiting the
noncompetitive offer to a single parcel
or for requiring that those offers filed
within the parcel number period must
retain the configuration contained in the
nomination lists and sale notices that
offered the lands competitively. The
Bureau adopts this restriction in
anticipation that some parcels may pass
through the competitive process without
a bid but still may be attractive enough
to invite several noncompetitive offers.
Retaining the parcel configuration, and
limiting the offer to a single parcel, will
prevent overlapping and partial offers,
and allow the Bureau to adjudicate
conflicting offers on the same parcel
more quickly. Additionally, this
requirement will obviate the need to
obtain revised stipulations to fit a
different lease parcel configuration, thus
removing a possible impediment to lease
issuance.

One comment on this section of the
proposed rulemaking suggested that the
final regulation should be flexible
enough to allow lease offers on the basis
of the parcel number description
throughout the two years the lands are
available noncompetitively following
the competitive offering. The comment
recommended that offerors also should
be able to rely on the acreage figure

associated with the parcel as indicated
in the listing. Another comment
contended that the parcel number
description requirement should be
required for the entire 2-year period. A
few comments supported limiting the
parcel number period to a single day or
other extremely brief period. These
suggestions are not adopted in the final
rulemaking since such a provision would
permanently prevent a potential offeror
from acquiring only the land
configuration he or she might desire in a
single lease. Such a requirement could
also create confusion in the later stages
of the 2-year period of availability of the
lands for noncompetitive leasing, since
parcel numbers could become numerous
following several sale processes. After
the required period, the lands in the
offer shall be properly described; use of
the parcel number by itself will result in
rejection of the offer.

Section 3110.8-3 of the proposed
rulemaking, redesignated in the final
rulemaking as § 3110.5-3, received
several comments suggesting deletion of
paragraph (e) allowing the authorized
officer to waive the land description
requirements, stating that it duplicates
paragraph (d). Another comment
opposed the provision allowing an
acquisition tract number in lieu of a
legal description because it would
complicate the Bureau's automated
lands and minerals record system. This
provision of the proposed rulemaking
was designed to allow the offeror the
greatest possible flexibility in clearly
and accurately describing lands covered
by an offer without loss of priority. The
final rulemaking removes paragraph (e)
of the proposed rulemaking and
redesignates paragraph (f) of the
proposed rulemaking as paragraph (e).
Redesignated § 3110.5-3(d) is amended
to state clearly that the authorized
officer may allow the description by
acquisition or tract number without any
other legal land description required by
this section.

Section 3110.6 Withdrawal of offer.

Section 3110.4 of the proposed _
rulemaking, redesignated as § 3110.6 in
the final rulemaking, received several
comments that opposed the prohibition
of withdrawal of a noncompetitive lease
offer earlier than 60 days following its
filing. On balance, the reasons for
imposing the limitations on withdrawal
of an offer filed on lands available after
the competitive process outweigh the
disadvantages of such a limitation.
Experience has shown that offers are
treated by some as an "option” ona
lease during which time efforts are made
to sell it to a third party. When such
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efforts fail, the offer is then withdrawn.
This practice, although not widespread
in the industry, has the effect of
encouraging offers filed in less than
good faith, and keeps legitimate
developers from acquiring available
lands as prospects. A 60-day prohibition
on withdrawal maximizes the lands
available, facilitates orderly issuance of
leases, and ensures that the public's
resources are spent in furtherance of
leasing rather than in aiding lease
speculation.

Some comments suggested that
allowing withdrawals of offers would
speed refunds when a lease is issued to
the senior offeror. Junior offers are
rejected by the Bureau at the time the
senior offeror is issued the lease, and
rental refunds are authorized as soon as
a lease issues. Allowing such
withdrawals would not speed this
process but would merely add an
unnecessary paperwork burden. When
unexpected delays, such as litigation,
prevent timely lease issuance, the offer
could be withdrawn after the 60 days.
The final rulemaking retains the 60-day
limitation on withdrawal of offers made
in accordance with § 3110.1(b) of the
final rulemaking on those lands

available during the 2-year period
following the end of the competitive
offering. In such an offer is withdrawn,
the lands would continue to be available
for noncompetitive leasing for the

Jremainder of the 2-year period under

§ 3110.1(b).
A few comments on this section of the

proposed rulemaking suggested that the
hrase specifying withdrawal “at least
days after the date of filing" in this
ection of the proposed rulemaking was
nclear. In response to these comments,
he final rulemaking is amended to state
that such a withdrawal is allowed only
fter 60 days from the date of filing of
uch an offer.

A few comments received on this
ection of the proposed rulemaking
suggested that if noncompetitive offers
re allowed to be filed as a means of
stablishing priority before the
ompetitive offering of the lands, that
he offeror should be allowed to
vithdraw the offer prior to the
ompetitive offering if the stipulations
re found to be unacceptable to the
bfferor. The comment further contended
hat such offerors should be notified of
he stipulations prior to inclusion of the
ands in the Notice of Competitive Lease
ale, and that if the stipulations are
nacceptable, the lands should not be
'lac:e-d on the sale list or notice.
Notification of any stipulations for the
ands in such an offer filed prior to the
Fompetitive offering is inappropriate

and unnecessary. Since the Reform Act
places greater emphasis on the
competitive offering of lease parcels, all
members of the public should be
advised of the terms and conditions
through the normal competitive
procedures for conducting competitive
sales. However, this section and

§ 3101.1-3 have been amended in the
final rulemaking to allow for the
withdrawal of an offer filed prior to the
competilive process, if at any time prior
to lease issuance, the offeror finds that
the stipulations would be unacceptable.
Unlike offers filed under § 3110.1(b),
those offers filed prior to the competitive
offering would not be affected by the 60-
day limitation for withdrawal provided
that the withdrawal is made prior to
lease issuance.

Section 3110.7 Action on offer.

A number of comments were received
on § 3110.5 of the proposed rulemaking,
redesignated as § 3110.7 in the final
rulemaking. Most comments suggested
that paragraph (b), as well as the
reference in paragraph (a) to extensions,
petitions for reinstatements, and
existing or former leases, be removed
from this section and placed in Subpart
3120, because it would take at least 90
days for the lands to progress through
the competitive process and become
available for noncompetitive leasing.
The comments contended that such
matters as lease reinstatements and
extensions should be resolved before
offering the lands competitively. It is
unlikely that a noncompetitive lease
could be issued in such a short time
frame, and that reinstatements and
extensions should normally be resolved
prior to competitive offering of the
lands. However, no change is made in
these paragraphs in the final rulemaking
since the possibility does exist that a
recently terminated lease could be
offered competitively, receive no bids,
and then be available for
noncompetitive offer. In view of these
comments, § 3120.5-3 of the final
rulemaking also has been amended to
include this same provision.

Another comment on this section
suggested that paragraph (a) be clarified
to specify that if a lease is issued for
lands included in a terminated lease
before a petition for reinstatement is
filed, the subsequent lease shall not be
canceled. This suggestion is not adopted
in the final rulemaking because the
regulations provide for cancellation of a
lease that should not have been issued.
The last sentence of paragraph (a)
sufficiently states that the subsequent
lease will be canceled if the petitioner is
entitled to reinstatement. If the petition
is filed after a lease is issued,

reinstatement of the prior lease cannot
be made.

Several comments on this section
suggested that the word “erroneously”
be inserted in paragraph (a) to make it
clear that leases will not be
indiscriminately issued before the
necessary paperwork is completed. The
comments contended that unless an
error is made, a lease should not be
issued until final action is taken on all
previous offers or leases. The final
rulemaking does not adopt this
suggestion because it is unnecessary to
specify the reason the lease was issued.
The intent of this provision is to require
cancellation if the lease should not have
been issued.

Section 3110.9 Future interest offers.

One comment received on §§ 3110.9-1
and 3120.7 of the proposed rulemaking
suggested that the question of
competitive and noncompetitive leasing
of future interests be addressed by
further specific legislation. This
comment is beyond the scope of this
rulemaking since these final regulations
must implement the statute now in
effect. Another comment on § 3110.9 of
the proposed rulemaking questioned
whether a future interest could be
leased noncompetitively without first
going through the competitive process,
and requested clarification of the
meaning of the phrase “substantially all
of the present operating rights in the
lands,” suggesting “‘substantially all”
means 50 percent or more and that
“lands" could mean future interest lands
or all lands in a communitized area.

Under the Reform Act, future interest
lands may be leased both competitively
and noncompetitively. Since no lease
may be issued under the Reform Act
without first being subjected to the
competitive process, the present interest
holder may gain the sole right to a lease
with a successful competitive bid over
any noncompetitive applicant whose
offer is nullified by the competitive bid.
Accordingly, the provision limiting
leasing noncompetitively only to one
who owns “all or substantially all" is
removed in §§ 3110.9-1 and 3110.9-2 of
the final rulemaking,

A few comments questioned the
meaning of the phrase, “the same type
and proportion,” in § 3110.9-4(a) of the
proposed rulemaking. The language is
sufficiently clear in the proposed
rulemaking that a transfer of a present
interest, either record title or operating
rights, generates a concurrent transfer of
the future interest. No change is made in
the final rulemaking.
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Part 3120—Competitive Leases

Section 3120.1-1 Lands available for
competitive leasing.

Several comments addressed the term
“available” in § 3120.1-1 of the proposed
rulemaking. One comment suggested a
change to clarify the term, expressing
concern that the Bureau would offer all
available lands whether or not it would
be in the public interest to lease and
prior to compliance with National
Environmental Policy Act requirements.
Another comment questioned whether
the Bureau could retain the option to
withhold tracts. One comment suggested
a provision be included requiring the
Bureau to offer a// available lands for
competitive leasing within 18 months
from their date of availability. Other
comments expressed concern as to how
unleased lands (those available over-
the-counter prior to enactment of the
Reform Act and those newly available
due to a change in status or the law)
could be cycled through the competitive
process.

The term “available” means any lands
subject to leasing under the Mineral
Leasing Act. As used in the context of
this section, all such lands are required
to be offered competitively. It is Bureau
policy prior to offering the lands to
determine whether leasing will be in the
public interest and to identify
stipulation requirements, obtain surface
management agency leasing
recommendations and consent where
applicable and required by law. Since
these requirements are required to be
met and an identification and copy of
the stipulations applicable to each
parcel is to be included in the Notice of
Competitive Lease Sale, it would be
virtually impossible to offer al/ available
lands within 18 months. Also, far more
lands are and always have been
available than have been leased.
Moreover, many if not most lands will
not be “offered” by the Bureau but are
nonetheless available for filing or
expressions of interest. Offering
unleased lands for cycling through the
competitive process is discussed under
Subpart 3110 regarding opening orders
in special situations for newly available
lands. The final rulemaking expands the
categories of available lands in this
section to include lands for which an
offer or expression of interest has been
received by the proper BLM office, and
lands included by Bureau motion.

A few comments on § 3120.1-1(c) of
the proposed rulemaking suggested that
when an undivided interest in a lease is
canceled, the regulations should include
a provision requiring the Bureau to offer
to the other holders of interest in that
lease a right of first refusal to purchase

that interest in an amount equal to the
highest bid received at the oral auction
or the opportunity to exceed such
highest acceptable bid. Offering the right
of first refusal is contrary to the
competitive intent of the law. Other
interest holders would have the
opportunity at the sale to exceed the
highest bid. The suggestions is not
adopted in the final rulemaking.

One comment alleged that § 3120.1-
1(d) of the proposed rulemaking allowed
leasing within units of the National Park
System without consent. This is not the
case since this paragraph states only
that lands subject to drainage are
available for competitive leasing.

Another comment concerning
§ 3120.1-1(d) suggested that a definition
of “protective leasing” be included in
this subpart. The suggestion is not
adopted as this subject is properly
addressed in § 3100.2.

Section 3120.1-2 Regquirements.

Several comments on this section of
the proposed rulemaking expressed
concern about the scheduling of the sale
dates, suggesting that the dates not
overlap among the Bureau State Offices.
It is Bureau policy to plan sale dates on
a non-conflicting basis. Sale notices will
give those parties wishing to participate
an ample amount of time to make plans
to attend the oral auctions. Depending
on the availability of lands and
individual State Office workloads, the
sales normally will be scheduled bi-
monthly by some State Offices and at
least quarterly by other State offices.
Where a State Office has few lands
available, rather than delaying offering
them, it may include these parcels in
nearby State Office sales.

Several comments on this section _
questioned whether oral auctions are
required to be held in the States where
the available lands are located. The
Reform Act allows the Bureau to hold
sales in any State where the office has
jurisdiction over the lands. The final
rulemaking amends this section to make
this clear.

A number of comments on § 3120.1-
2(c) of the proposed rulemaking
recommended that the national
minimum acceptable bid be prorated on
a net-acre basis rather than on a gross-
acre basis. The Bureau has no evidence
of Congressional intent to permit
proration of bonus bids. Bidders will be
made aware of the percentage of
Federal mineral interest held in the
lands in order to adjust their bids
accordingly. Administratively, proration
is cumbersome. The recommendation
has not been adopted in the final
rulemaking.

Section 3120.1-3 Protests and appeals,

One comment of this section of the
proposed rulemaking requested that the
final rulemaking clarify the provisions
for suspension of a lease sale when a
protest or appeal is received. The final
rulemaking amends this section to
specify that only the Assistant Secretary
for Land and Minerals Management may
suspend a sale for good and just cause
after reviewing the reason(s) for such
action.

Other comments on this section
recommended that, in order to preclude
indefinite suspension, specific limitation
(e.g.. 30 days) should be imposed on the
length of time that a parcel can be
suspended from competitive sale. Suchz
time frame is not feasible because the
Department cannot determine in
advance when the grounds for
suspension of any parcel would be
resolved.

Section 3120.2-1 Duration of leases.

Several comments addressed the
primary term of competitive and
noncompetitive leases and requested
varying changes in this section of the
final rulemaking. Since the Reform Act
did not change this provision of the
Mineral Leasing Act, there is no need lo
amend this section.

Section 3120.2-3 Lease size.

Varying comments were received on
this section of the proposed rulemaking
concerning lease size. A few of the
comments requested that the lease size
continue to be no larger than 640 acres.
After consideration of these comments,
it has been determined that the final
rulemaking should allow discretion to
decide how much acreage should be
included in each lease parcel, up to the
maximum 2,560 acres specified in the
Reform Act. Expressions of interest fron
industry, the extent of lands available
within a particular area, and the goal of
parcels having compact form, will be
considered by the Bureau in configuring
parcels. The final rulemaking adopts the
language of the proposed rulemaking
without change.

Section 3120.3 Nomination process.
Section 3120.3-1 General.

A large number of comments was
received on the type of sale method to
be used by the Bureau: The nominalion
method or the direct sale method. The
comments were essentially evenly
divided between both methods. The
majority of the comments did
recommend that the Bureau choose &
consistent method nationwide to lessen
confusion and assist industry planning
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geveral comments questioned the
legality of the formal nomination

process and expressed the view that this
method does not comply with the

Reform Act. The Department has
considered all the views presented and
remains convinced that the nomination
process is legally consistent with the
Reform Act. Considering the Bureau's
experience with the test sales, the
variations apparent in the oil and gas
leasing activities nationwide, and the
many comments received, it is
appropriate that Subpart 3120 of the

final rulemaking should allow regulatory
flexibility to permit the use of either sale
method should conditions warrant in the
future. The final rulemaking, under

§ 3120.3, vests in the Director of the
Bureau of Land Management and
authority to implement the formal
nomination process or permit

expressions of interest following a

public comment period of at least 30
days. This final rulemaking completes
the 30-day comment period, and based
on the many comments received with
regard to expressions of interest
(informal nominations) as well as formal
nominations, effective with the
publication of this final rulemaking, the
Director elects to permit informal
expressions of interest to be submitted
to the proper BLM office, but declines at
this time to employ formal nominations
under § 3120.3.

All Bureau of Land Management State
Offices, at this time, will use the direct
sale method. The public hereby is

invited to submit informal expressions

of interest for available lands by land
description to the proper BLM office for
processing by Bureau personnel for
inclusion in future oral auctions. The
identity of filers of expressions of
interest will be kept confidential. No
specific form or format is required to
submit an informal expression of
interest.

Several comments suggested inclusion
in the final rulemaking of a provision to
allow a person who has submitted an
informal expression of interest the
opportunity to appeal if the Bureau
withdraws a pareel from competitive
sale. This suggestion to make a Bureau
action to withdraw a parcel an
appealable decision has not been
adppted. In most instances, parcels are
withdrawn from sale only for critical
reasons, such as lack of surface
managing agency consent, title

questions, or restrictive stipulations that
would cloud title or restrict lease
issuance. When a parcel is withdrawn
due to errors or factors that are
rreconcilable in the requisite time

frame, the parcel may be reoffered in a
future competitive offering.

In response to several comments
pointing out that §§ 3120.3-1 and 3120.3-
2(d) of the proposed rulemaking appear
to be in conflict, the final rulemaking is
amended to clarify that formal
nominations require submission of the
national minimum acceptable bid.

Section 3120.3-2 Filing of a nomination
for competitive leasing.

Numerous comments requested that
nominations submitted to the Bureau be
kept confidential. If and when this sale
method is elected by the Director
following a public comment period,
confidentiality is anticipated to be
provided. The Bureau has determined
that confidentiality is both desirable and
permissible as part of this sale method.

Section 3120.3-3 Minimum bid and
rental remittance.

A few comments requested that a
nomination with a deficient payment not
result in the elimination of the
nominated parcel from the sale. The
final rulemaking does not adopt this
suggestion due to the confusion that
would be caused in ascertaining
whether the nomination is valid. The
final rulemaking is amended in this
section and in § 3120.3-2 to provide for
refund of all moneys in instances where
nominations are unacceptable.

Section 3120.34 Withdrawal of a
nomination.

Several comments objected to this
section of the proposed rulemaking,
which disallowed withdrawal of
nominations. Any party submitting the
minimum national acceptable bid should
be required to accept a lease under the
terms specified in the List of Lands
Available for Competitive Nominations
if that party is the sole nominator and
bidder, provided no higher bid is
received at the oral auction. High
bidders at a sale also are required to
accept the lease. Withdrawal of a parcel
by the Bureau of Land Management is
discussed earlier in this preamble under
§ 3120.3. If the formal nomination
process is implemented in the future,
and a parcel is withdrawn by the
Bureau, all moneys submitted with the
nomination will be refunded. The final
rulemaking is amended accordingly.

Section 3120.3-7 Refund.

A number of comments on this section
of the proposed rulemaking requested
that the Bureau of Land Management be
required to refund the amounts tendered
by unsuccessful nominators in a timely
fashion. Specific time periods suggested
by commenters ranged from 30 to 60

days following the oral auction. Some of
the comments suggested payment of
interest to nominators for the time that
the funds are held by the Bureau. The
Bureau is without authority to pay
interest on such funds. It is Bureau
policy to refund unearned funds as
promptly as possible consistent with
limitations imposed by the U.S.
Department of the Treasury. Currently,
refunds may not be authorized until 30
days following the receipt of a
remittance to prevent dispersal of funds
when a remittance subsequently may be
dishonored. The Bureau will continue its
policy of issuing such refunds as
promptly as possible, but such a
provision is not necessary in the final
rulemaking.

Section 3120.4 Notice of competitive
lease sale.

Section 3120.4-1 General.

Several comments expressed the view
that this section of the proposed
rulemaking was inadequate since it
failed to require inclusion in a Notice of
Competitive Lease Sale of such items as
bidding and payment requirements,
lease terms and stipulations, surface
managing agency information, and other
helpful details. The comments have
been considered and certain
amendments are incorporated in the
final rulemaking to require that the sale
notice contain the identification and
language of the applicable stipulation(s)
for each parcel. As a matter of policy
and internal Bureau procedure, the
notice generally will contain bidding
and payment requirements. However, it
is unnecessary to include a high level of
detail in this section of the final
rulemaking.

Section 3120.4-2 Posting of notice.

A few comments on this section of the
proposed rulemaking requested that the
Bureau of Land Management prepare an
affidavit, setting forth the date of
posting of the Notice of Competitive
Lease Sale in the proper BLM office, and
the date the sale notice is made
available to the surface managing
agency. Such a process is unnecessary.
Affidavits, statements, etc., prepared by
the authorized officer swearing that the
Bureau has complied with the law
would be of no value to a lessee should
questions on this procedure ever be
raised. The final rulemaking does not
adopt these comments.

Another comment on this section of
the proposed rulemaking questioned the
posting of maps in the surface managing
agency's office. The Reform Act requires
a map or a narrative description of the
affected lands to be posted in the
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appropriate office of the leasing and
iand management agencies. Since all
Bureau offices use a narrative
description, at a minimum, in sale
notices and also have tract books or
land plats available that depict leased
and unleased lands, there is no need for
additional language to be added to this
section of the final rulemaking. The
comment has not been adopted in the
final rulemaking.

Section 3120.5 Competitive sale.

Section 3120.5-1 Oral auction.

One general comment on this section
of the proposed rulemaking suggested
slower-paced sales to accommodate all
bidders, and requested Bureau
reconsideration of the use of “rapid fire"
auctioneers. The Bureau of Land
Management will not regulate the
process, allowing Bureau State Offices
to use familiar local practice to facilitate
the oral auction.

Another comment on this section
suggested that the final rulemaking
allow mail-in bids prior to the oral
auction to accommodate those people
not able to be present at the oral
auction. This suggestion is not adopted,
since the Reform Act does not allow
consideration of sealed bids.

Some comments on this section
suggested that all bidders should be
registered. Another comment
recommended that confidential bidding
numbers be assigned. Based on the test
sales, it has been determined that this
practice need not be regulated. The
proposed rule language is adopted
without change in the final rulemaking.

Many of the comments on paragraph
(a) of this section of the proposed
rulemaking favored bidding on a per-
acre basis rather than on a per-parcel
basis. However, it has been determined
that a flexible posture on this issue is
appropriate and a specific practice will
not be required. This will allow Bureau
State Offices to utilize either method,
depending on the standard practices
normally used within the area of each
office's jurisdiction. No change is made
in the final rulemaking.

Several comments objected to the
announcement at the oral auction of
nominations accompanied by the
national minimum acceptable bid. The
concern raised by the comments was
that announcement of the names of
nominators at the oral auction could
influence bidding or nonbidding by other
parties. The final rulemaking is
amended to provide that only the
existence of a nomination will be
announced at the oral auction in order
to establish the base bidding level for a
parcel above which oral bidding must

commence. The name of the nominator
would not be revealed as no purpose
would be served by doing so.

Several comments suggested that
§ 3120.5-1(c) of the proposed rulemaking
was confusing as to the treatment of
parcels receiving 2 or more bids with
one comment expressing the view that a
parcel should be offered at the next
competitive sale and that any
noncompetitive offer previously filed
should retain its priority through the
next sale. The final rulemaking has been
amended to clarify that this section
applies only when multiple nominations
result in tie bids for a parcel under the
formal nomination process. Such bids
will be returned (not rejected) with all
moneys refunded to the nominators.
Any parcel receiving such multiple
nominations when no higher bid is made
at the oral auction will be reoffered in a
future competitive sale. Additionally, a
pending noncompetitive offer filed under
§ 3110.1(a) for the same parcel in this
situation would retain priority if no bids
are received for the parcel in a
subsequent auction.

Section 3120.5-2 Payments required.

Several comments suggested that the
phrase "“close of official business hours"
in § 3120.5-2(b) of the proposed
rulemaking be more specifically defined.
This provision in the rule is intended to
require that all specified payments for
each parcel be made on the same day
the parcel is sold. The final rulemaking
is amended to allow administrative
flexibility to accept payment after
official business hours on the same day
the parcel is sold in the event that the
oral auction extends late, after the
normal business time has passed.

Numerous comments expressed
dissatisfaction with § 3120.5-2(b)(1) of
the proposed rulemaking concerning the
payment requirement of 20 percent of
the bonus bid on the day of the sale. The
comments stated that the $2 national
minimum acceptable bid based on
acreage is a known amount prior to the
sale, allowing checks to be prepared
prior to the sale, but that the 20 percent
figure, same as the total bonus bid
amount, is an unknown, One comment
suggested no payment be required on
the day of the sale. A few comments
recommended requiring payment of the
full bonus bid on the day of the sale. In
response to these comments,
consideration was given to the merits of
requiring either the full bonus bid
amount or the $2 minimum bonus bid on
the day of the sale. It has been decided
to require only the $2 minimum bonus
bid per acre or fraction thereof at the
oral auction. The final rulemaking has
been amended accordingly. If

experience at future oral auctions finds
that payment of the balance of the
bonus bid fails to be remitted in a timely
manner within 10 working days .
following the last day of the auction, a
future rulemaking will be considered to
require 100 percent of bonus payments
at the oral auction, similar to
requirements now made by some State
governments.

Some comments addressed the
requirement in § 3120.5-2(b)(3) of the
proposed rulemaking regarding fees
covering administrative costs, arguing
that Congress did not intend that a filing
fee be charged in a competitive sale
process. The Reform Act does not
support this contention. The
administrative fee is charged to help
defray the costs of the sale and replaces
the charge for the proportionate share of
the publication costs previously required
in the existing regulations. The final
rulemaking adopts the proposed
rulemaking without change.

A few comments were directed to
§ 3120.5-2(c) of the proposed
rulemaking. Some commenters
suggested that the time allowed to
submit the balance of the bonus bid
after the sale should be extended to 15
days instead of 10 days. The
Departmental decision to require only
the $2 national minimum acceptable
bonus bid on the day of the sale rather
than the total bonus was partially based
on the understanding that the balance of
the bonus bid must be received within
10 working days. This shorter time
frame will allow interest revenues to
accrue to the U.S, Treasury more
rapidly, in conformance with a General
Accounting Office (GAO) 1985 study
concerning loss of such revenues. The
GAO study recommended that the
Bureau of Land Management reduce the
time frame in which bonus bid balance
moneys are required to be remitted. No
change is made in the final rulemaking.
Other comments on this section of the
proposed rulemaking suggested that a
new paragraph be added either in this
section or in § 3120.5-3(a) to avoid
forcing a potential lessee to take a
parcel if the stipulations or terms were
modified after posting of the parcel ona
list or notice. Such a lease parcel
modification would require the Bureau
to reoffer the parcel due to the Reform
Act's notice requirement for
modifications of lease terms, so that the
suggested change is unnecessary.

Section 3120.5-3 Award of lease.

Some comments suggested revising
the phrase “high bidder" to “lessee” in
the second sentence of § 3120.5-3(a),
because it is the lessee who is
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responsible for certifying compliance.
For purposes of awarding the lease, the
terms high bidder and lessee are
considered synonymous. The proposed
nlemaking is adopted without change.

A few comments suggested that a bid
should be binding and supported a
penalty for failure to honer a bid.
Another comment, however, questioned
the right of the Government to retain the
first year's rental when a lease never
issues and, further, whether a bidder
could be deemed liable as well, under
any circumstances, for the balance of
the bonus bid. A bid is binding and does
commit the bidder to payment of the full
bonus amount. This provision as well as
retention of the minimum bonus bid, the
first year's rental and the administrative
fee should deter irresponsible bidders.

Several comments on § 3120.5-3(b) of
the proposed rulemaking pointed out
that the Reform Act requires that
competitive leases be issued within 60
days from the date of the sale. The
comments requested that this
requirement be specified in the final
rulemaking. The recommendation is not
adopted. The Bureau is committed to
adhere to the time frame required by the
Reform Act, and no purpose is served by
repeating the requirement in the final
rulemaking.

A few comments requested that the
final rulemaking clarify whether lands
will be reoffered competitively if a bid is
tejected, and further questioned
whether, in such circumstances, a
noncompetitive offer filed prior to the
competitive process would retain its
priority. The final rulemaking adopts the
comments and also provides that such a
noncompetitive offer will retain priority,
provided no bid is received in a
subsequent oral auction that would
nullify the offer.

Section 3120.6 Parcels not bid on at
auetion.

A technical amendment is made in the
litle of this section in the final
rulemaking more properly to describe
the procedures that are addressed in
this section.

Numerous comments were received
on this section of the proposed
rulemaking. Several comments favored a
uniform policy for the period
tommencing the availability of lands for
filing of noncompetitive offers. Other
‘omments requested that lands not
receiving bids be made available on the
next business day after the competitive
saie.. A few comments recommended a
cooling off period of varying duration
prior Lo noncompetitive opening of the
laan in order to allow review of the
dvailable lands before the appointed
ime for filing of lease offers. The final

rulemaking has amended this section to
make it consistent with Subpart 3110
regarding availability of those lands for
noncompetitive leasing when no bids
are received on competitive parcels.

Several comments on the proposed
rulemaking suggested that a conflict
exists between §8§ 3120.6 and 3120.5-
1(c). No change is made in the final
rulemaking, as parcels receiving no bids
in the competitive process are required
to be offered noncompetitively, whereas
parcels with tie bids resulting from
multiple nominations are to be reoffered
competitively.

One comment suggested that the
Bureau of Land Management should
recycle parcels into another competitive
offering when no bids are received at
the competitive oral auction and no
offers are filed during the 2-year period.
Such lands should not be recycled until
the public identifies the lands to be of
interest, e.g., through an expression of
interest or a noncompetitive offer filed
under § 3110.1(a). This suggestion is not
adopted in the final rulemaking.

Section 3120.7 Future interest.

Section 3120.7-1 Nomination to make
lands available for competitive lease.

Several comments were received on
§ 3120.7-1(b) of the proposed rulemaking
that would have allowed the holder(s) of
the present operating rights to exceed
the highest bid received at the
competitive sale. A few comments
argued strenuously that the present
interest holder should have no
preferential right. One comment
indicated that to allow such a
preferential right would subvert the
competitive process under the Reform
Act by allowing the present owner to
avoid bidding in the competitive
process. Another comment suggested
that allowing a party to exceed the
highest bid would not comport with any
previous policy. Some comments
observed that the Bureau apparently
would have to undertake the burden of
both identifying and ensuring that the
present owner of the oil and gas rights
was identified and offered the
opportunity to bid. A final comment
expressed the view that the present
interest owner should be required to
protect his or her interest by bidding at
the competitive sale.

The Reform Act allows no preference
to a present interest holder following a
competitive offering of such future
interest lands. Accordingly, the final
rulemaking removes § 3120.7-1(b).

Section 3120.7-2 Future interest terms
and conditions.

A few comments contended that
compliance with § 3120.7-2(a) of the
proposed rulemaking would be
impossible should the future interest
owner not hold the present operating
rights. The suggestion to limit the
requirement to those future interest
lessees who also hold the present oil
and gas interests has been adopted in
the final rulemaking.

A few comments suggested that
clarification was needed for the phrase
“the same type and proportion,” as used
in this section of the proposed
rulemaking with respect to the
requirement that any transfer of the
present interest lease would require a
similar transfer of the future interest
lease. This issue has been discussed
earlier in this preamble under § 3110.9-
3. For the same reasons addressed
previously, no change has been made in
the final rulemaking.

Section 3162.3-1 Drilling applications
and plans.

Numerous comments were received
on this section of the proposed
rulemaking. One comment suggested
that if the authorized officer denied
drilling permits on a lease such that a
lease could not be developed, that the
leaseholder should be refunded all
bonus and rental moneys that had been
paid. If such denials were to occur, the
lessee or operator could resort to the
administrative appeals process and then
proceed with judicial recourse for the
return of any moneys. This issue is
beyond the scope of this rulemaking.

A few comments felt that the 30-day
Application for Permit to Drill approval
process was too short for completion of
the environmental review needed for the
drilling proposal. However, the time
frame stated in the regulation language
does not require the approval of an
Application for Permit to Drill on the
30th day. As may be necessary, the
Bureau may delay approval based on
appropriate reasons. The 30-day period,
however, is a period of time in which the
Bureau can normally process the
majority of the applications to drill.

Numerous comments on this section
of the proposed rulemaking were
received concerning the administrative
delay in approval of an application to
drill that would result from the 30-day
notice requirement. One comment
expressed the view that the additional
30 days of public notice is a superfluous
requirement. Other comments also
expressed concern that if a lease were
to expire during this 30-day period,
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particularly if a protest is received
during this public review period, the
primary term of the lease would, in
effect, be shortened by one month.
Many comments suggested that those
filing an Application for Permit to Drill
during the final 30 days of the primary
term should be awarded an automatic
lease suspension or that any delay in
approval be compensated by an
automatic extension of the lease. This
suggestion has not been adopted in the
final rulemaking. As stated above, 30
days is a reasonable period in which the
review and approval process on an
Application for Permit to Drill can be
completed. Onshore Oil and Gas Order
No. 1 already establishes a 30-day
period for processing a Notice of Staking
or an Application for Permit to Drill. In
Order No. 1, Operators are forewarned
that they should not always expect
timely approval if they do not submit
their applications at least 30 days prior
to the day they wish to start operations.
Lack of action on the part of an operator
to initiate the required permitting
process in a timely manner does not
generally constitute reason for a
suspension of lease terms or extension
of a lease. If the Bureau is unable to take
action prior to lease expiration, the
operator would be advised and reasons
would be given for the delay so that the
operator can exercise any appeal rights
provided by the regulations.

Another comment suggested that in
order to be fully effective on National
Forest System lands the rulemaking for
§ 3162.3-1 should be jointly promulgated
with the Department of Agriculture. The
Forest Service is developing its separate
regulations to govern surface activities
on National Forest System lands. The
Bureau has no control over the content
and timing of the regulations developed
by another agency. The Bureau has
coordinated with the Forest Service and
will comment on its rulemaking to assist
in the development of a process that is
as streamlined and uniform as possible
for drilling applications and surface use
plans of operations in order to meet the
provisions of the Reform Act.

A few comments recommended that,
because the general public, i.e., all
interested parties, had the opportunity
to consider lease development activities
prior to lease issuance through the land
use planning and environmental
analysis processes, potential opposition
to drilling proposals should be limited
only to those parties that have a direct
interest in the lands affected by the
Application for Permit to Drill. Other
comments expressed the view that
consultation with only the necessary
Federal and State agencies was

appropriate. The Reform Act states that
notice of an Application for Permit to
Drill shall be posted at least 30 days
before approval and does not address

.any specific element of the public. There

are instances when the authorized
officer may have knowledge of parties
having specific interests, and
consultation with such parties may be
appropriate. The final rulemaking is
amended to indicate that the authorized
officer shall consult with Federal
surface management agencies and other
interested parties as required and
appropriate.

Another comment expressed concern
that potential administrative delays in
processing Applications for Permit to
Drill could occur due to agencies not
having established procedures in effect.
The Bureau of Land Management
currently has procedures in place as
specified in Onshore Oil and Gas Order
No. 1. New authority is given by the
Reform Act to the Secretary of
Agriculture for approval of surface use
plans of operations. The Forest Service
is currently promulgating regulations
and procedures to address its processing
of these surface use plans of operations.

One comment suggested that the final
rulemaking needs to provide specific
terms and conditions governing
reclamation of disturbed lands and
expressed concern that the proposed
rulemaking provided for reclamation
only upon abandonment, Regulations
are not the appropriate place for site
specific reclamation standards to be
addressed. Such site specific standards
are more properly contained as a part of
each surface use plan of operations,
tailored to the location of the proposed
activity. Order No. 1 requires that the
lessee or operator must reclaim those
portions of disturbed lands that are no
longer required for operations. The final
rulemaking adopts the proposed
language without change.

A few comments were received
concerning the distinction made in the
proposed rulemaking between the
surface use plan of operations and the
drilling plan. Some comments stated
that there is not a distinct division
between the two plans and that the
Bureau should still retain authority over
some of contents of the surface use plan
of operations. Some comments
suggested that the reference to the
surface use plan of operations in
§ 3162.3-1 (d)(2), (f), and (h)(3) should be
amended to define more clearly the
purpose for the surface use plan. In
response to these comments, the final
rulemaking has added a definition in
§ 3160.0-5 of a surface use plan of
operations as a plan for surface use,

disturbance, and reclamation for oil and
gas drilling operations. The details of
the contents of a surface use program
are contained in the Onshore Order No.
1. The Bureau will revise Onshore Order
No. 1 to distinguish the surface use
program as a separate plan that is not a
part of the drilling plan, and to clearly
show those activities that will require
Forest Service approval in accordance
with the Reform Act provisions.

A few comments suggested that
§ 3162.3-1(b) of the proposed rulemaking
be revised to require that the surface nse
plan of operations for National Forest
Systems lands shall be approved by the
Secretary of Agriculture or his/her
representative prior to approval of the
drilling plan by the Bureau of Land
Management authorized officer. Similar
language already exists in § 3162.3-
1(h)(3). Also, the revised Interagency
Agreement between the Bureau of Land
Management and the Forest Service will
clearly outline the approval steps for
each agency. The final rulemaking
makes no change to the proposed
language which is adopted without
change.

Some comments recommended that
§ 3162.3-1(c) be revised to require that
no drilling operations or surface
disturbance preliminary thereto be
commenced prior to approval of the
drilling plan and the surface use plan of
operations. Similar language already
exists in this section and since the
Bureau of Land Management approves
the Application for Permit to Drill
(which consists of the drilling plan and
surface use plan) no change is made in
the language of the final rulemaking. For
any Application for Permit to Drill on
National Forest System lands, the
Bureau would obtain the specific
requirements concerning the surface use
plan of operations from the Forest
Service prior to approval of the drilling
plan. Accordingly, the suggestion is not
adopted.

Numerous comments were received
on § 3162.3-1(d) of the proposed
rulemaking: Some of the comments
recommended that the Application for
Permit to Drill be submitted directly to
the appropriate surface managing
agency in order to speed up the permit
review process, with the appropriate
information forwarded to the Bureau of
Land Management, since the key posting
times are those at the “local offices” of
the surface management agency. The
Bureau of Land Management has the
principal responsibility for approval of
the permit to drill, and the surface use
plan of operations is a part of the
Application for Permit to Drill. As
required by Order No. 1, the authorized
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officer of the Bureau of Land
Management has 7 days to notify the
operator whether the application is
iechnically and administratively correct.
To delay receipt by the Bureau of an
application by having a surface
management agency receive it first and
then forward the appropriate
information to the appropriate Bureau
office would not allow the 7-day
deadline to be met. Since both the
Bureau and the Forest Service have
approval authority over parts of the
permit to drill, the posting requirements
will have to be met in both local offices
to meet the provisions of the Reform
Act. The recommendation has not been
adopted in the final rulemaking.

A comment suggested that an
applicant be allowed to send a copy of
the Application for Permit to Drill for
surface not under Bureau jurisdiction to
the appropriate surface management
agency at the same time as it is
submitted to the Bureau of Land
Management to speed up the processing.
Onshore Order No. 1 will be revised to
encourage, but not require, operators to
submit a duplicate copy of the
application for lands and surface of
which is not under the Bureau's
jurisdiction to the other surface
managing agency when posting would
be required at both locations.

Another comment suggested that
§3162.3-1(d) be clarified by substituting
the phrase “commencement of
operations is desired" in lieu of the
phrase “commencement of operations is
anticipated” that was contained in the
proposed rulemaking. The comment
expressed the view that “anticipated”
could be interpreted to mean that
approval te commence operations is not
needed. This change is adopted in the
final rulemaking,

Several comments received on
§3162.3-1(e) of the proposed rulemaking
expressed the view that the phrase
“expected problems"” contained in this
section is confusing and unrealistic
since companies plan to drill problem-
free wells. The comments felt that it was
not clear what specific information
would be expected to be addressed and
submitted in response to this provision.
The comments also indicated that the
phrase “proposed mitigation” was not
clear and suggested that the sentence
read ** * * and proposed mitigation
Measures to address such hazards."
Thesie comments have been adopted and
the final rulemaking has been amended
lo remove ambiguity.

Some comments suggested that the
word “restoration” in § 3162.3-1(f) of the
Proposed rulemaking be changed to

reclamation” to be more consistent

with the language used in the Reform
Act. This recommendation is adopted.

One comment suggested adding
language in § 3162.3-1(f) that would
identify the information the Secretary of
Agriculture would require in the surface
use plan of operations for National
Forest System lands. This
recommendation is not adopted since
the Forest Service will address such
requirements in its rulemaking.

A few comments suggested that the
language contained at the end of
§ 3162.3-1(e) of the proposed rulemaking
also be added in § 3162.3-1(f). This
amendment would allow for surface use
plans of operations to be submitted for
multiple wells. This suggestion would
benefit the permitting process and,
therefore, it has been adopted in the
final rulemaking.

Some comments suggested that the
Bureau should specify more clearly in
the final rulemaking where the
Application for Permit to Drill, including
the surface use of plan of operations, is
required to be posted. The Bureau
agrees that this would add elarity to the
regulations and language is added in
§ 3162.3-1(g} to require that the posting
shall be in the office of the authorized
officer of the BLM and in the
appropriate surface management agency
if other than the BLM.

Numerous comments were received
on § 3162.3-1(g) of the proposed
rulemaking questioning what would
constitute timely posting of notice for
the submittal of the Application for
Permit to Drill. A few comments
requested that the posting period and
review and approval process should run
concurrently. The Reform Act requires
the posting of the Application for Permit
to Drill for at least 30 days prior to
approval. The law does not limit posting
to only 30 days. The Bureau office where
the application will be approved is the
office where the application is required
to be posted. To allow for concurrent
posting in the office of the surface
management agency, the Bureau will
strive to complete the posting as soon as
possible after receipt of the Application
for Permit to Drill and/or the Notice of
Staking. This suggestion is adopted and
appropriate language is added in
§ 3162.3~1(g) of the final rulemaking.
Bureau field offices will be instructed to
use all available means to process each
Application for Permit to Drill and/or
Notice of Staking during the 30-day
posting period to minimize the need for
additional time beyond this prescribed
minimum period.

A few comments questioned the level
of detail required in the posting of the
notice required in § 3162.3-1(g) of the

proposed rulemaking. One of the
comments pointed out that the proposed
rulemaking required a map and a
narrative description, but the Reform
Act requires maps or a narrative
description. To be more consistent with
the law, the final rulemaking is amended
to require maps or a narrative
description. In addition, this section is
revised in the final rulemaking to specify
the level of information required when
maps are used. The level of detail
required should be sufficient to allow a
person to determine reasonably the area
where an action would occur. The
purpose of the posting, however, is not
to give a detailed account of the actions
proposed which would be included in
the surface use plan of operations that is
available in the posting office for public
review,

Another comment questioned when a
new posting would be required if a drill
site location was moved subsequent to
the start of the 30-day posting period. If
the proposed location is moved, the
authorized officer would have to
determine if the affected areas have
changed significantly enough to require
a 30-day posting period. This should
remain an administrative decision, since
each case will have to be judged on its
own merits.

A few comments expressed concern
that if both an Application for Permit to
Drill and a request for modification of
lease terms were concurrently applied
for that there would be separate 30-day
posting periods that would run in
tandem. The Reform Act and these
regulations do so specify. The practice
of the Bureau generally will be that each
request would be treated as a separate
application and a 30-day posting period
would be required for each regardless of
their time of submittal. However, in
normal circumstances these two review
periods could occur at the same time
without delay of approval of the
proposed action. The final rulemaking
does not adopt this suggestion.

A few comments were received on the
language concerning appeals to the
Forest Service for the surface use plan
of operations contained in § 3162.3-
1(h)(3) of the proposed rulemaking. The
language in this section is sufficiently
clear that the Forest Service alone is
responsible for reviewing the decisions
rendered on National Forest System
lands.

One comment felt that the 30-day
notice requirement should not apply to
those Applications for Permit to Drill on
private surface. The Reform Act is silent
with respect to any distinction
concerning private surface and
Federally-administered surface. No
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change is adopted in the final
rulemaking since the law requires
posting of the required notice.

A comment suggested that the
language “'as soon as practicable but in
no event later that 5 working days" be
added in § 3162.3-1(h). This change is
adopted in the final rulemaking as
suggested and will make it clear that the
authorized officer is to act within a
specific time period.

A final comment on this section of the
proposed rulemaking suggested that the
use of the word “stipulations” could
cause confusion because that term is
used only in legal documents that
convey rights. The final rulemaking
adopts the suggestion and replaces
“stipulations" with “conditions”.

Section 3162.3-2 Subsequent well
operations.

Section 3162.3-2(a) is revised to make
a technical change to specify that if
additional surface disturbance is
involved in a proposed drilling plan for
subsequent well operations, the
applicant's proposal also is required to
contain a surface use plan of operations.

Section 3162.3-3 Other lease
operations.

This section of the rulemaking is also
amended to provide that any proposal
for other lease operations is required to
include a surface use plan of operations.
These revisions, along with a revision in
§ 3164.3(b), will clarify the role of the
U.S. Forest Service in the permitting
process as required by the Reform Act.

Section 3162.3-4 Well abandonment.

Section 3162.34 in the final
rulemaking is amended in response to
comments to change the phrase
“rehabilitated or restored" to
“reclaimed” to be consistent with the
language used in the Reform Act.
Section 3162.5-1(b) also is amended to
make this change in the final
rulemaking.

A few comments requested that
specific procedures be established in
§ 3162.3-4(a) of the final rulemaking or
in an Onshore Operating Order to
document the reclamation compliance
requirements. The comments also
requested that the language in this
section be revised to require that the
lessee or operator shall promptly plug
and abandon, in accordance with
applicable notices and orders. In
response to these comments, the specific
procedures for documenting operator
compliance with reclamation
requirements are already contained in
Onshore Order No. 1. The intent of this
rulemaking is to ensure that operators
follow site-specific requirements for the

plugging and abandonment of wells as
contained in the surface use plan of
operations. Such specific information is
not appropriately covered universally in
an onshore operating order or notice.
Two onshore orders are currently in
preparation which will outline the
Bureau's general well bore requirements
for abandonment.

Section 3164.3 Surface rights

A few comments on § 3164.3(b)
recommended that this section be
revised to reflect more accurately the
responsibilities of the U.S. Forest
Service as stated in the Reform Act.
These comments are adopted and the
final rulemaking is amended to include
the addition of a new paragraph (c) to
specify that the Forest Service shall
regulate all surface disturbing activities
in accordance with its regulations, and
provide the Bureau's authorized officer
the notification of appropriate approvals
for such activities on National Forest
System lands. The provisions of this
regulation and approval by the Forest
Service are required to be consistent
with the terms and conditions of the
specific oil and gas lease contract. The
Forest Service has no more authority to
disapprove activities authorized by the
lease rights granted specifically by the
lease contract than does the Bureau of
Land Management.

Subpart 3220—Compelitive leases;
General

A comment recommended that the
competitive geothermal resources
leasing regulations be brought into
conformance with the competitive oil
and gas leasing regulations contained in
this rulemaking by changing the
geothermal competitive bidding system
from sealed bids to oral auction. Even
though the Ceothermal Steam Act of
1970 does not prohibit the Secretary
from adopting rule changes allowing for
oral sales under the geothermal leasing
program, such a change were not
included in the proposed rulemaking
and cannot be included in this final
rulemaking.

A few comments were received which
were not directed at specific provisions
of the propesed rulemaking but rather
questioned why the opportunity had not
been taken in this rulemaking to revise
the procedures for compliance with the
National Environmental Policy Act of
1970. These comments referenced two
court decisions as evidence that Bureau
procedures were deficient. One is a 5-
year old decision, Sierra Club v.
Peterson, 717 F.2d 1409 (D.C. Cir, 1983),
and the other is Conner v. Burford, 836
F.2d 1521 (9th Cir. 1988), both of which

involved a National Environmental
Policy Act document prepared by the
U.S. Forest Service for leasing within the
National Forest System in 1981. The
Bureau's National Environmental Policy
Act compliance procedures have been
evolving and improving in recent years.
In particular, revised planning
regulations were promulgated effective
July 1883. These regulations address the
oil and gas leasing program as well as
all Bureau programs in a systematic,
cohesive manner. Also, in November
1986, supplemental guidance specifically
addressing planning and National
Environmental Policy Act compliance
within the Bureau's oil and gas leasing
program was implemented through
Bureau Manual 1624.2. Both the
rulemaking and the Bureau Manual were
developed with full public involvement,
The Bureau will continue to review its
planning and National Environmental
Policy Act compliance procedures for all
programs on an ongoing basis. At such
time as additional regulatory changes
appear necessary, proposed rulemaking
will be initiated.

Editorial and technical changes, and
grammatlical and spelling corrections,
have been made as needed.

The principal authors of this final
rulemaking are Rob Cervantes, Sie Ling
Chiang, Karl Duscher, Lois Mason, Judy
Reed, and [eff Zabler, of the Bureau of
Land Management Washington Office
assisted by numerous Bureau of Land
Management Field Office
representatives and the staff of the
Division of Legislation and Regulatory
Management.

It is hereby determined that this
proposed rulemaking does not constitute
a major Federal action significantly
affecting the quality of the human
environment, and that no detailed
statement pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332(2)(C)) is
required.

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and no Regulatory Impact Analysis is
required. The Department of the Interior
has further determined that this final
rulemaking will not have a significant
effect on a substantial number of smz{ll
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

The information collection
requirements contained in Parts 3100,
3110, 3120, 3130, 3160, 3180, 3200, anq
3280 have been approved by the Office
of Management and Budget under 44
U.S.C. 3501 et seq. and assigned
clearance numbers 1004-0034, 1004~
0065, 1004-0067, 1004-0074, 1004-0132,
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1004-0134, 1004-0135, 1004-0136, 1004-
0137, 1004-0138, and 1004-0145.

List of Subjects
43 CFR Part 3000

Public lands—mineral resources.
43 CFR Part 3100

Government contracts, Mineral
royalties, Oil and gas exploration, Public
lands—mineral resources, Reporting and
recordkeeping requirements.

43 CFR Part 3110

Government contracts, Oil and gas
exploration, Public lands—mineral
resources, Reporting and recordkeeping
requirements.

43 CFR Part 3120

Government contracts, Oil and gas
exploration, Public lands—mineral
resources, Reporting and recordkeeping
requirements.

43 CFR Part 3130

Alaska, Government contracts,
Mineral royalties, Oil and gas
exploration, Oil and gas reserves, Public
lands—mineral resources, Reporting and
recordkeeping requirements, Surety
bonds.

43 CFR Part 3160

Government contracts, Indians—
lands, Mineral royalties, Oil and gas
exploration, Penalties, Public lands—
mineral resources, Reporting and
recordkeeping requirements.

43 CFR Part 3180

Government contracts, Oil and gas
exploration, Public lands—mineral
resources, Surety bonds.

43 CFR Part 3200

Geothermal energy, Government
contracts, Mineral royalties, Public
lands—mineral resources, Reporting and

recordkeeping requirements, Surety
bonds.

43 CFR Part 3280

Geothermal energy, Government
Contracts, Public lands—mineral
resources, Reporting and recordkeeping
requirements, Surety bonds

Under the authority of the Federal
Onshore Oil and Leasing Reform Act of
1987, Pub. L. 100-203, and other
authorities cited below, Part 3000, Group
3000, and Parts 3100, 3110, 3120, 3130,
3160. and 3180, Group 3100, and Parts
3200 and 3280, Group 3200, Subchapter
C. Chapter II of Title 43 of the Code of

Federal Regulations, are amended as set
forth below.

June 2, 1988.

J. Steven Griles,

Assistant Secretary of the Interior.

1. The table of contents of Part 3000 is
amended by adding the following
section:

30009 Enforcement.

PART 3000—[AMENDED]

1a. The authority citation for Part 3000
is revised to read:

Authority: Mineral Leasing Act of 1920, as
amended and supplemented (30 U.S.C. 181 et
seq), the Mineral Leasing Act for Acquired
Lands of 1947, as amended (30 U.S.C. 351~
359), the Alaska National Interest Lands
Conservation Act, as amended (16 U.S.C.
3101 ef seq), the Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1701 et
seq), the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 471 et seq.),
the Act of May 21, 1930 (30 U.S.C. 301-3086),
the Omnibus Budget Reconciliation Act of
1981 (Pub. L. 97-35), the Independent Offices
Appropriations Act of 1952 (31 U.S.C. 483a),
the Department of the Interior Appropriations
Act, Fiscal Year 1981 (42 U.S.C. 6508), and the
Attorney General's Opinion of April 2, 1941
(40 Op.Atty.Gen. 41).

2. Section 2000.0-5 is amended by
revising paragraph (f) to read:

§3000.0-5 Definitions.

(f) “Proper BLM office’ means the
Bureau of Land Management office
having jurisdiction over the lands
subject to the regulations in Groups 3000
and 3100, except that all oil and gas
lease offers, and assignments or
transfers for lands in Alaska shall be
filed in the Alaska State Office,
Anchorage, Alaska.

(See § 1821-2-1 of this title for office
location and area of jurisdiction of
Bureau of Land Management offices).

2a. Section 3000.4 is revised to read as
follows:

§3000.4 Appeals.

Except as provided in §§ 3101.7-3(b),
3120.1-3, 3165.4, and 3427.2 of this title,
any party adversely affected by a
decision of the authorized officer made
pursuant to the provisions of Group 3000
or Group 3100 of this title shall have a
right of appeal pursuant to Part 4 of this
title.

3. Section 3000.9 is adopted to read as
follows:

§3000.9 Enforcement.

Provisions of section 41 of the Act
shall be enforced by the United States
Department of Justice.

PART 3100-OIL AND GAS LEASING

3a. The table of contents of Subpart
3100 is amended by removing the entries
for §§ 3100.3, 3100.3-1, and 3100.3~-2, and
by redesignating §§ 3100.4, 3100.4-1,
3100.4-2, and 3100.4-3 as §§ 3100.3,
3100.3-1, 3100.3-2, and 3100.3-3,
respectively.

3b. The table of contents of Subpart
3101 is amended by revising the title of
§ 3101.1-1 to read "'Lease form."; by
revising the title of § 3101.1-2 to read
“Surface use rights."; by adding the
following entries after § 3101.1-2:

3101.1-3 Stipulations and information
notices.

3101.1-4 Modification or waiver of lease
terms and stipulations.

by revising the title of § 3101.7-2 to read
“Action by the Bureau of Land
Management."; by removing §§ 3101.7-3
and 3101.7-4; and by redesignating
§ 3101.7-5 as § 3101.7-3.

3c. The table of contents of Subpart
3109 is amended by revising the title of
§ 3109.2 to read "“Units of the National
Park System."

4. The authority citation for Part 3100
is revised to read:

Authority: Mineral Leasing Act of 1920, as
amended and supplemented (30 U.S.C. 181 et
seq.), the Mineral Leasing Act for Acquired
Lands of 1947, as amended (30 U.S.C. 351-
359), the Alaska National Interest Lands
Conservation Act, as amended (16 U.S.C.
3101 et seq.), the Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1701 et
seq.), the Federal Property and
Administrative Services Act of 1949 (40
U.S.C. 471 et seq.), the Act of May 21, 1930 (30
U.S.C. 301-306), the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 97-35), the
National Wildlife Refuge Administration Act
of 1966 (16 U.S.C. 668dd-ee), the Independent
Offices Appropriations Act of 1952 (31 U.S.C.
483a), and the Attorney General's Opinion of
April 2, 1941 (40 Op.Atty.Gen. 41).

Subpart 3100—0il and Gas Leasing;
General

5. Section 3100.0-3 is amended by
removing the word "and" at the end of
paragraphs (a)(2) (iii) and (v), by adding
paragraphs (vii), (viii), (ix), (x), and (xi)
to paragraph (a)(2), by removing the
word “and" at the end of paragraph
(b)92)(vi), and adding paragraphs (viii),
(ix), (x), (xi), and (xii) to paragraph
(b)(2), by revising the title of paragraph
(g)(4), and by removing the word “areas’
in the first sentence of paragraph (g)(4)
and replacing it with the phrase "units
of the National Park System", to read as
follows:

§ 3100.0-3 Authority.
( a ] AR s
( 2] ALY N
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(vii) Lands recommended for
wilderness allocation by the surface
managing agency:

(viii) Lands within Bureau of Land
Management wilderness study areas;

(ix) Lands designated by Congress as
wilderness study areas, except where oil
and gas leasing is specifically allowed
to continue by the statute designating
the study area;

(x) Lands within areas allocated for
wilderness or further planning in
Exeuctive Communication 1504, Ninety-
Sixth Congress (House Document
numbered 96-119), unless such lands are
allocated to uses other than wilderness
by a land and resource management
plan or have been released to uses other
than wilderness by an Act of Congress;
and

(xi) Lands within the National
Wilderness Preservation System,
subject to valid existing rights under
section 4(d)(3) of the Wilderness Act
established before midnight, December
31, 1983, unless otherwise provided by
law.

[b) .

(2) * A *

(viii) Lands recommended for
wilderness allocation by the surface
managing agency;

(ix) Lands within Bureau of Land
Management wilderness study areas;

(x) Lands designated by Congress as
wilderness study areas, except where oil
and gas leasing is specifically allowed
to continue by the statute designating
the study area;

(xi) Lands within areas allocated for
wilderness or further planning in
Executive Communication 1504, Ninety-
Sixth Congress {House Document
numbered 96-119), unless such lands are
allocated to uses other than wilderness
by a land and resource management
plan or have been released to uses other
than wilderness by an Act of Congress;
and

(xii) Lands within the National
Wilderness Preservation System,
subject to valid existing rights under
section 4(d)(3) of the Wilderness Act
established before midnight, December
31, 1983, unless otherwise provided by
law.

( - LIS
(4) Units of the National Park System.

6. Section 3100.0-3(c) is amended by
removing the citation “(Pub. L. 96-514)"
and replacing it with the citation (42
U.S.C. 6506)".

7. Section 3100.0-5 is amended by
adding paragraph (k) to read:

§ 3100.0-5 Definitions.

* * - - *

(k) “Bid" means an amount of
remittance offered as partial
compensation for a lease equal to or in
excess of the national minimum
acceptable bonus bid set by statute or
by the Secretary, submitted by a person
or entity for a lease parcel in a
competitive lease sale.

§§ 3100.3, 3100.3-1, and 3100.3-2
[Removed]

8. Sections 3100.3, 3100.3-1, and
3100.3-2 are removed in their entirely.

§§ 3100.4, 3100.4-1, 3100.4-2, and 3100.4-3
[Redesignated as §§ 3100.3, 3110.3-1,
3100.3-2, and 3100.3-3]

9. Sections 3100.4, 3100.4-1, 3100.4-2,
and 3100.4-3 are redesignated as
§§ 3100.3, 3100.3-1, 3100.3-2, and 3100.3~
3, respectively, and the cross reference
to "§ 3100.4-1(b)" in newly redesignated
§ 3100.3-3 is amended to read "§ 3100.3-
1(b)".

Subpart 3101—Issuance of Leases

9a. Section 3101.1-3 is amended by
revising the third and fourth sentences
to read:

§3101.1-3 Stipulations and information
notices.
* - - * *

* * * Any party submitting a bid
under Subpart 3120 of this title, or an
offer under § 3110.1(b) of this title during
the period when use of the parcel
number is required pursuant to § 3110.5-
1 of this title, shall be deemed to have
agreed to stipulations applicable to the
specific parcel as indicated in the List of
Lands Available for Competitive
Nominations or the Notice of
Competitive Lease Sale available from
the proper BLM office. A party filing a
noncompetitive offer in accordance with
§ 3110.1(a) of this title shall be deemed
to have agreed to stipulations applicable
to the specific parcel as indicated in the
List of Lands Available for Competitive
Nominations or the Notice of
Competitive Lease Sale, unless the offer
is withdrawn in accordance with
§ 3110.6 of this title, * * *

10. A new § 3101.1-4 is added to read:

§ 3101.1-4 Modification or waiver of lease
terms and stipulations.

A stipulation included in an oil and
gas lease shall be subject to
modification or waiver only if the
authorized officer determines that the
factors leading to its inclusion in the
lease have changed sufficiently to make
the protection provided by the
stipulation no longer justified or if
proposed operations would not cause
unacceptable impacis. If the authorized
officer has determined, prior to lease
issuance, that a stipulation involves an

issue of major concern to the public,
modification or waiver of the stipulation
shall be subject to public review for at
least a 30-day period. In such cases, the
stipulation shall indicate that public
review is require before modification or
waiver. If subsequent to lease issuance
the authorized officer determines that a
modification or waiver of a lease term
or stipulation is substantial, the
modification or waiver shall be subject
to public review for a least a 30-day
period.

11. Section 3101.7-1 is revised to read:

§3101.7-1 General requirements.

(a) Acquired lands shall be leased
only with the consent of the surface
managing agency, which upon receipt of
a description of the lands from the
authorized officer, shall report to the
authorized officer that it consents to
leasing with stipulations, if any, or
withholds consent or objects to leasing.

(b) Public domain lands shall be
leased only after the Bureau has
consulted with the surface managing
agency and has provided it with a
description of the lands, and the surface
managing agency has reported its
recommendation to lease with
stipulations, if any, or not to lease to the
authorized officer. If consent or lack of
objection of the surface managing
agency is required by statute to lease
public domain lands, the procedure in
paragraph (a) of this section shall apply.

(c) National Forest System lands
whether acquired or reserved from the
public domain shall not be leased over
the objection of the Forest Service. The
provisions of paragraph (a) of this
section shall apply to such National
Forest System lands.

§§ 3101.7-2 and 3101.7-3 [Removed]

12. Sections 3101.7-2 and 3101.7-3 are
removed in their entirety.

§3101.7-4 [Redesignated as § 3101.7-2
and Amended]

13. Section 3101.7-4 is redesignated as
§ 3101.7-2 and paragraph (b) is revised
to read:

§3101.7-2 Action by the Bureau of Land
Management.

* - * - -

(b) The authorized officer shall not
issue a lease and shall reject any lease
offer on lands to which the surface
managing agency objects or withholds
consent required by statute. In all other
instances, the Secretary has the final
authority and discretion to decide to
issue a lease.

|
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§3101.7-5 [Redesignated as §3101.7-3
and Revised]

14. Section 3101.7-5 is redesignated as
§ 3101.7-3 and is revised to read:

§3101.7-3 Appeals.

(a) The decision of the authorized
officer to reject an offer to lease or to
issue a lease with stipulations
recommended by the surface managing
agency may be appealed to the Interior
Board of Land Appeals under Part 4 of
this title.

(b) Where, as provided by statute, the
surface managing agency has required
that certain stipulations be included in a
lease or has consented, or objected or
refused to consent to leasing, any appeal
by an affected lease offeror shall be
pursuant to the administrative remedies
provided by the particular surface
managing agency.

15.-16. Section 3101.8 is amended by
revising the first sentence to read:

§3101.8 State’s or charitable
organization’s ownership of surface
overlying federally-owned minerals.

Where the United States has
conveyed title to, or otherwise
transferred the control of the surface of
lands to any State or political
subdivision, agency, or instrumentality
thereof, or a college or any other
educational corporation or association,
or a charitable or religious corporation
or association, with reservation of the
oil and gas rights to the United States,
such party shall be given an opportunity
to suggest any lease stipulations deemed
necessary for the protection of existing
surface improvements or uses, to set
forth the facts supporting the necessity
of the stipulations and also to file any
objections it may have to the issuance of
alease. * * *

Subpart 3102—Qualifications of
Lessees

17. Section 3102.5-1 is revised to read:

§3102.5-1 Compliance.

In order to actually or potentially
own, hold, or control an interest in a
lease or prospective lease, all parties,
including corporations, and all members
of associations, including partnerships
of all types, shall, without exception, be
qualified and in compliance with the act.
Compliance means that the lessee,
potential lessee, and all such parties (as
defined in § 3000.0-5(k)) are:

(a) Citizens of the United States (see
§3102.1) or alien stackholders in a
corporation organized under State or
Federal law (see § 3102.2);

(b) In compliance with the Federal
acreage limitations (see § 3101.2);

(¢) Not minors (see § 3102.3);

(d) Except for an assignment or
transfer under Subpart 3106 of this title,
in compliance with section 2(a)(2)(A) of
the Act, in which case the signature on
an offer or lease constitutes evidence of
compliance. A lease issued to any entity
in violation of this paragraph (d) shall
be subject to the cancellation provisions
of § 3108.3 of this title. The term “entity"
is defined at § 3400.0-5(rr) of this title.

(e) Not in violation of the provisions
of section 41 of the Act; and

(f) In compliance with section 17(g) of
the Act, in which case the signature on
an offer, lease, assignment, transfer,
constitutes evidence of compliance that
the signatory and any subsidiary,
affiliate, or person, association, or
corporation controlled by or under
common control with the signatory, as
defined in §3400.0-5(rr) of this title, has
not failed or refused to comply with
reclamation requirements with respect
to all leases and operations thereon in
which such person or entity has an
interest. Noncompliance with section
17(g) of the Act begins on the effective
date of the imposition of a civil penalty
by the authorized officer under § 3163.2
of this title, or when the bond is
attached by the authorized officer for
reclamation purposes, whichever comes
first. A lease issued, or an assignment or
transfer approved, to any such person or
entity in violation of this paragraph (f)
shall be subject to the cancellation
provisions of § 3108.3 of this title,
notwithstanding any administrative or
judicial appeals that may be pending
with respect to violations or penalties
assessed for failure to comply with the
prescribed reclamation standards on
any lease holdings. Noncompliance shall
end upon a determination by the
authorized officer that all required
reclamation has been completed and
that the United States has been fully
reimbursed for any costs incurred due to
the required reclamation.

(g) In compliance with § 3106.1(b) of
this title and section 30A of the Act. The
authorized officer may accept the
signature on a request for approval of an
assignment of less than 640 acres
outside of Alaska (2,560 acres within
Alaska) as acceptable certification that
the assignment would further the
development of oil and gas, or the
authorized officer may apply the
provisions of § 3102.5-3 of this title.

§ 3102.5-2 [Corrected]

18. Section 3102.5-2 as published in
the Federal Register on May 16, 1988 (53
FR 17340), is amended by correcting the
transposed letters "'fo” in the second
sentence thereof to read "of".

Subpart 3103—Fees, Rentals, and
Royalty

19. Section 3103.1-1 is revised to read:

§3103.1-1 Form of remittance.

All remittances shall be by personal
check, cashier's check, certified check,
or money order, and shall be made
payable to the Department of the
Interior—Bureau of Land Management
or the Department of the Interior—
Minerals Management Service, as
appropriate. Payments made to the
Bureau may be made by other
arrangements such as by electronic
funds transfer or credit card when
specifically authorized by the Bureau. In
the case of payments made to the
Service, such payments may also be
made by electronic funds transfer.

20. Section 3103.2-1 is amended by
revising the first sentence of paragraph
(a) and all of paragraph (b) to read:

§ 3103.2-1 Rental requirements.

(a) Each competitive bid or
competitive nomination submitted in
response to a List of Lands Available for
Competitive Nominations or Notice of
Competitive Lease Sale, and each
noncompetitive lease offer shall be
accompanied by full payment of the first
years rental based on the total acreage,
if known, and, if not known, shall be
based on 40 acres for each smallest legal
subdivision. * * *

(b) If the acreage is incorrectly
indicated in a List of Lands Available
for Competitive Nominations or a Notice
of Competitive Lease Sale, payment of
the rental based on the error is curable
within 15 calendar days of receipt of
notice from the authorized officer of the
€rror.

* * * * -

21, Section 3103.2-2 is amended by
correcting the first sentence as
published in the Federal Register of May
16, 1988 (53 FR 17340), to read, "Rentals
shall be paid on or before the lease
anniversary date."” and by removing
paragraphs (a) through (k) and inserting
in their place paragraph (a) through (f)
to read:

§3103.2-2 [Amended]

- »* * * Ll

(a) The annual rental for all leases
issued subsequent to December 22, 1987,
shall be $1.50 per acre or fraction
thereof for the first 5 years of the lease
term and $2 per acre or fraction for any
subsequent year, except as provided in
paragraph (b) of this section;

(b) The annual rental for all leases
issued on or before December 22, 1987,
or issued pursuant to an application or
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offer to lease filed prior to that date
shall be as stated in the lease orin
regulations in effect on December 22,
1987, except:

(1) Leases issued under former
Subpart 3112 of this title on or after
February 19, 1982, shall be subject after
February 1, 1989, to annual rental in the
sixth and subsequent lease years of $2
per acre or fraction thereof;

(2) The rental rate of any lease
determined after December 22, 1987, to
be in a known geological structure
outside of Alaska or in a favorable
petroleum geological province within
Alaska shall not be increased because
of such determination;

(3) Exchange and renewal leases shall
be subject to rental of $2 per acre or
fraction thereof upon exchange or
renewal;

(c) Rental shall not be due on acreage
for which royalty or minimum royalty is
being paid, except on nonproducing
leases when compensatory royalty has
been assessed in which case annual
rental as established in the lease shall
be due in addition to compensatory
royalty;

(d) On terminated leases that were
originally issued noncompetitively and
are reinstated under § 3108.2-3 of this
title, and on noncompetitive leases that
were originally issued under § 3108.2-4
of this title, the annual rental shall be $5
per acre or fraction thereof beginning
with the termination date upon the
filing, on or after the effective date of
this regulation, of a petition to reinstate
a lease or convert an abandoned,
unpatented oil placer mining claim;

(e) On terminated leases that were
originally issued competitively, the
annual rental shall be $10 per acre or
fraction thereof beginning with the
termination date upon the filing, on or

after the effective date of this regulation,

of a petition to reinstate a lease under
§ 3108.2-3 of this title; and

(f) Each succeeding time a specific
lease is reinstated under § 3108.2-3 of
this title, the annual rental on that lease
shall increase by an additional $5 per
acre or fraction thereof for leases that
were originally issued noncompetitively
and by an additional $10 per acre or
fraction thereof for leases that were
originally issued competitively.

22. Section 3103.3-1 is revised to read:

§ 3103.3-1 Royalty on production.

(a) Royalty on production shall be
payable only on the mineral interest
owned by the United States. Royalty
shall be paid in amount or value of the
production removed or sold as follows:

(1) 12%2 percent on all leases,
including exchange and renewal leases
and leases issued in lieu of unpatented

oil placer mining claims under § 3108.2-
4 of this title, issued after December 22,
1987, except:

(i) Leases issued after December 22,
1987, resulting from offers to lease or
bids filed on or before December 22,
1987, which are subject to the rates in
effect on December 22, 1987; and

(ii) Leases issued on or before
December 22, 1987, which are subject to
the rates contained in the lease or in
regulations at the time of issuance;

(2) 16% percent on noncompetitive
leases reinstated under § 3108.2-3 of this
title plus an additional 2 percentage-
point increase added for each
succeeding reinstatement;

(3) Not less than 4 percentage points
above the rate used for royalty
determination contained in the lease
that is reinstated or in force at the time
of issuance of the lease that is reinstated
for competitive leases, plus an
additional 2 percentage-point increase
added for each succeeding
reinstatement.

(b) Leases that qualify under specific
provisions of the Act of August 8, 1946
(30 U.S.C. 226c) may apply for a
limitation of a 12% percent royalty rate.

(c) The average production per well
per day for oil and gas shall be
determined pursuant to 43 CFR 3162.7-4.

(d) Payment of a royalty on the helium
component of gas shall not convey the
right to extract the helium. Applications
for the right to extract helium shall be
made under Part 16 of this title.

§3103.3-2 [Amended]

23. Section 3103.3-2(a) is revised to
read:

(a) A minimum royalty shall be
payable at the expiration of each lease
year beginning on or after a discovery of
oil or gas in paying quantities on the
lands leased, except that on unitized
leases the minimum royalty shall be
payable only on the participating
acreage, at the following rates:

(1) On leases issued on or after
August 8, 1946, and on those issued prior
thereto if the lessee files an election
under section 15 of the Act of August 8,
1946, a minimum royalty of $1 per acre
or fraction thereof in lieu of rental,
except as provided in paragraph (a)(2) of
this section; and

(2) On leases issued from offers filed
after December 22, 1987, and on
competitive leases issued from
successful bids placed at oral auctions
conducted after December 22, 1987, a
minimum royalty in lieu of rental of not
less than the amount of rental which
otherwise would be required for that
lease year.

» - . . -

Subpart 3104—Bonds

24, Section 3104.1 is revised to read:

§3104.1 Bond obligations.

(a) Prior to the commencement of
surface disturbing activities related to
drilling operations, the lessee, operating
rights owner (sublessee), or operator
shall submit a surety or a personal bond,
conditioned upon compliance with all of
the terms and conditions of the entire
leasehold(s) covered by the bond, as
described in this subpart. The bond
amounts shall be not less than the
minimum amounts described in this
subpart in order to ensure compliance
with the act, including complete and
timely plugging of the well(s),
reclamation of the lease area(s), and the
restoration of any lands or surface
waters adversely affected by lease
operations after the abandonment or
cessation of oil and gas operations on
the lease(s) in accordance with, but not
limited to, the standards and
requirements set forth in §§ 3162.3 and
3162.5 of this title and orders issued by
the authorized officer.

(b) Surety bonds shall be issued by
qualified surety companies approved by
the Department of the Treasury (see
Department of the Treasury Circular No.
570).

(c) Personal bonds shall be
accompanied by:

(1) Certificate of deposit issued by a
financial institution, the deposits of
which are Federally insured, explicitly
granting the Secretary full authority to
demand immediate payment in case of
default in the performance of the terms
and conditions of the lease. The
certificate shall explicitly indicate on its
face that Secretarial approval is
required prior to redemption of the
certificate of deposit by any party:

(2) Cashier’s check;

(3) Certified check;

(4) Negotiable Treasury securities of
the United States of a value equal to the
amount specified in the bond.
Negotiable Treasury securities shall be
accompanied by a proper conveyance to
the Secretary of full authority to sell
such securities in case of default in the
performance of the terms and conditions
of a lease; or

(5) Irrevacable letter of credit issued
by a financial institution, the deposits of
which are Federally insured, for a
specific term, identifying the Secretary |
as sole payee with full authority to
demand immediate payment in the case
of default in the performance of the
terms and conditions of a lease.

Letters of credit shall be subject to the
following conditions:
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(i) The letter of credit shall be issued
only by a financial institution organized
orauthorized to do business in the
United States;

(ii) The letter of credit shall be
irevocable during its term. A letter of
credit used as security for any lease
upon which drilling has taken place and
final approval of all abandonment has
not been given, or as security for a
statewide or nationwide lease bond,
shall be forfeited and shall be collected
by the authorized officer if not replaced
by other suitable bond or letter of eredit
at least 30 days before its expiration
date;

(iii) The letter of credit shall be
payable to the Bureau of Land
Management upon demand, in part or in
full, upon receipt from the authorized
officer of a notice of attachment stating
the basis therefar, e.g., default in
compliance with the lease terms and
conditions or failure to file a
replacement in accordance with
paragraph (c)(5)(ii) of this section;

(iv) The initial expiration date of the
letter of credit shall be at least 1 year
following the-date it is filed in the
proper BLM office; and

(v} The letter of credit shall contain a
provision for automatic renewal for
periods of not less than 1 year in the
absence of notice to the proper BLM
office at least 80 days prior to the
originally stated or any extended
expiration date.

25. Section 3104.2 is revised to read:

§3104.2 Lease bond.

A lease bond may be posted by a
lessee, owner of operating rights
[sublessee), or operator in an amount of
not less than $10,000 for each lease
conditioned upon compliance with all of

principals have interests in different
formations or portions of the lease,
separate bonds may be posted. The
operator on the ground shall be covered
by a bond in his/her own name as
principal, or a bond in the name of the
lessee or sublessee, provided that a
consent of the surety, or the obligor in
the case of a personal bond, to include
hie operator under the coverage of the
boqd is furnished to the Bureau office

dintaining the bond.

26. Section 3104.3 is revised to read:

‘lhe terms of the lease. Where 2 or more

13104.3  Statewide and nationwide bonds.

() In lieu of lease bonds, lessees
Owners of operating rights (sublessees),
Or operators may furnish a bond in an
Amount of not less than $25,000
‘onvering all leases and operations in
any one State,

(b) In lieu of lease bonds or statewide
onds, lessees, owners of operaling

rights (sublessees), or operators may
furnish a bond in an amount of not less
than $150,000 covering all leases and
operations nationwide.

27. Section 3104.4 is revised to read:

§3104.4 Unit operator’s bond.

In lieu of individual lease, statewide,
or nationwide bonds for operations
conducted on leases committed to an
approved unit agreement, the unit
operator may furnish a unit operator
bond in the manner set forth in § 3104.1
of this title. The amount of such a bond
shall be determined by the authorized
officer. The format for such a surety
bond is set forth in § 3186.2 of this title.
Where a unit operator is covered by a
nationwide or statewide bond, coverage
for such a unit may be previded by a
rider to such bond specifically covering
the unit and increasing the bond in such
amount as may be determined
appropriate by the authorized officer.

28. Section 3104.5 is revised to read:

§3104.5 Increased amount of bonds.

(a) When an operator desiring
approval of an Application for Permit to
Drill has caused the Bureau to make a
demand for payment under a bond or
other financial guarantee within the 5-
year period prior to submission of the
Application for Permit to Drill, due to
failure to plug a well or reclaim lands
completely in a timely manner, the
authorized officer shall require, prior to
approval of the Application for Permit to
Drill, a bond in an amount equal to the
costs as estimated by the authorized
officer of plugging the well and
reclaiming the disturbed area involved
in the proposed operation, or in the
minimum amount as prescribed in this
subpart, whichever is greater.

(b) The authorized officer may require
an increase in the amount of any bond
whenever it is determined that the
operator poses a risk due to factors,
including, but not limited to, a history of
previous violations, a notice from the
Service that there are uncollected
royalties due, or the total cost of
plugging existing wells and reclaiming
lands exceeds the present bond amount
based on the estimates determined by
the authorized officer. The increase in
bond amount may be to any level
specified by the authorized officer, but
in no circumstances shall it exceed the
total of the estimated costs of plugging
and reclamation, the amount of
uncollecied royaltics duc te the Service,
plus the amount of monies owed to the
lessor due to previous violations
remaining outstanding.

Subpart 3106—Transfers by
Assignment, Sublease, or Otherwise

29, Section 3106.1 is revised to read as
follows:

§ 3106.1 Transfers, general.

(a) Leases may be transferred by
assignment or sublease as to all or part
of the acreage in the lease or as to either
a divided or undivided interest therein.
An assignment of a separate zone or
deposit, or of part of a legal subdivision,
shall be disapproved.

(b) An assignment of less than 640
acres outside Alaska or of less than
2,560 acres within Alaska shall be
disapproved unless the assignment
constitutes the entire lease or is
demonstrated to further the
development of oil and gas to the
satisfaction of the authorized officer.
Execution and submission of a request
for approval of such an assignment shall
certify that the assignment would
further the development of oil and gas,
subject to the provisions of § 3102.5-3 of
this title. The rights of the transferee to a
lease or an interest therein shall not be
recognized by the Department until the
transfer has been approved by the
authorized officer. A transfer may be
withdrawn in writing, signed by the
transferor and the transferee, if the
transfer has not been approved by the
authorized officer. A request for
approval of a transfer of a lease or
interest in a lease shall be filed within
90 days from the date of its execution.
The 90-day filing period shall begin en
the date the transferor signs and dates
the transfer. If the transfer is filed after
the 90th day, the autharized officer may
require verification that the transfer is
still in force and effect. A transfer of
production payments or overriding
royalty or other similar payments,
arrangements, or interests shall be filed
in the proper BLM office but shall not
require approval.

(c) No transfer of an offer to lease or
interest in a lease shall be approved
prior to the issuance of the lease.

Subpart 3107—Continuation,
Extension of Renewal

§3107.1 [Corrected]

29a. Section 3107.1 is amended by
correcting the word "lease’ in the
phrase “penetrate at least 1 formation
recognized" in the second sentence
thereof as published in the Federal
Register of May 16, 1988 (53 FR 17340),
to read “least".

30. Section 3107.2-2 is amended by
adding at the end thereof a sentence ta
read:
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§3107.2-2 Cessation of production.

* * * The 60-day period commences
upon receipt of notification from the
authorized officer that the lease is not
capable of production in paying
quantities.

31. Section 3107.2-3 is amended by
revising the first sentence to read:

§3107.2-3 Leases capable of production.

No lease for lands on which there is a
well capable of producing oil or gas in
paying quantities shall expire because
the lessee fails to produce the same,
unless the lessee fails to place the lease
in production within a period of not less
than 60 days as specified by the
authorized officer after receipt of notice
by certified mail from the authorized
officer to so.* * *

32. Section 3107.7 is amended by
revising the last sentence and adding an
additional sentence to read:

§3107.7 Exchange leases—20-year term.

* * * An application to exchange a
lease for a new lease shall be filed, in
triplicate, by the lessee at the proper
BLM office, shall show full compliance
by the applicant with the terms of the
lease and applicable regulations, and
shall be accompanied by a
nonrefundable application fee of $75.
Execution of the exchange lease by the
applicant is certification of compliance
with § 3102.5 of this title.

33. Section 3107.8-1(a) is revised to
read:

§3107.8-1 Requirements.

(a) Twenty year leases and renewals
thereof may be renewed for successive
terms of 10 years. Any application for
renewal of a lease shall be made by the
lessee, and may be joined in or
consented to by the operator. The
application shall show whether all
monies due the United States have been
paid and whether operations under the
lease have been conducted in
compliance with the applicable
regulations.

34. Section 3107.8-3(a) is amended by
revising the last sentence to read:

§3107.8-3 Approval.

(a) * * * Upon receipt of the executed
lease forms, which constitutes
certification of compliance with § 3102.5
of this title, and any required bond, the
authorized officer shall execute the
lease and deliver 1 copy to the lessee.

Subpart 3108—Relinquishments,
Termination, Cancellation

35. Section 3108.1 is amended by
revising the last sentence to read:

§3108.1 Relinquishment.

* * * A relinquishment shall take
effect on the date it is filed, subject to
the continued obligation of the lessee
and surety to make payments of all
accrued rentals and royalties, to place
all wells on the lands to be relinquished
in condition for suspension by
authorized shut-in or abandonment, and
to complete reclamation of the leased
lands or surface waters adversely
affected by lease operations in a timely
manner after abandonment or cessation
of oil and gas operations on the lease, in
accordance with the regulations and the
terms of the lease.

§ 3108.2-4 [Amended]

36. Section 3108.2—4(e)(2) is amended
by removing “§ 3102.3-1" and replacing
it with “§ 3103.3-1."

37. Section 3108.3 is amended by
revising paragraph (a), redesignating
paragraph (b) as paragraph (d), and
adding new paragraphs (b) and (c), to
read as follows:

§3108.3 Cancellation.

(a) Whenever the lessee fails to
comply with any of the provisions of the
law, the regulations issued thereunder,
or the lease, the lease may be canceled
by the Secretary, if the leasehold does
not contain a well capable of production
of oil or gas in paying quantities, or if
the lease is not committed to an
approved cooperative or unit plan or
communitization agreement that
contains a well capable of preduction of
unitized substances in paying quantities.
The lease may be canceled only after
notice to the lessee in accordance with
section 31(b) of the Act and only if
default continues for the period
prescribed in that section after service
of 30 days notice of failure to comply.

(b) Whenever the lessee fails to
comply with any of the provisions of the
law, the regulations issued thereunder,
or the lease, and if the leasehold
contains a well capable of production of
oil or gas in paying quantities, or if the
lease is committed to an approved
cooperative or unit plan or
communitization agreement that
contains a well capable of production of
unitized substances in paying quantities,
the lease may be canceled only by
judicial proceedings in the manner
provided by section 31(a) of the Act.

(c) If any interest in any lease is
owned or controlled, directly or
indirectly, by means of stock or
otherwise, in violation of any of the
provisions of the act, the lease may be
canceled, or the interest so owned may
be forfeited, or the person so owning or
controlling the interest may be
compelled to dispose of the interest,

only by judicial proceedings in the
manner provided by section 27(h)(1) of
the Act.

37a. The caption of § 3108.5 as
published in the Federal Register of May
16, 1988 (53 FR 17340), is corrected to
read as follows:

§3108.5 Waiver or suspension of lease
rights.

Subpart 3109—Leasing Under Special
Acts

§3109.1-2 [Corrected]

37b. Section 3109.1-2 as published in
the Federal Register of May 16, 1988 (53
FR 17340), is amended by correcting the
word “by" the second time it appears in
the last sentence thereof to read “but".

§3109.2 [Amended]

87c. Section 3109.2 is amended by
revising its title to read "“Units of the
National Park System”, by revising the
phrase “National Park Service areas”
wherever it appears to read “units of the
National Park System”, and by revising
the words “area” and “areas’ wherever
they appear to read "unit” and “units",
respectively.

§3109.3 [Removed]

§3109.4 [Redesignated as § 3109.3]

38. Section 3109.3 is removed, and
§ 31094 is redesignated as § 3109.3.

39. Part 3110 is revised to read:

PART 3110—NONCOMPETITIVE
LEASES

Subpart 3110—Noncompetitive Leases

Sec.

3110.1 Lands available for noncompetitive
offer and lease.

3110.2 Priority.

3110.3 Lease lerms.

3110.3-1 Duration of lease.

3110.3-2 Dating of leases.

3110.3-3 Lease offer size.

31104 Requirements for offer.

3110.5 Description of lands in offer,

3110.5-1 Parcel number description.

3110.5-2 Public domain.

3110.5-3 Acquired lands.

3110.54 Accreted lands.

3110.5-5 Conflicting descriptions.

3110.86 Withdrawal of offer.

3110.7 Action on offer.

3110.8 Amendment to lease.

31109 Future interest offers.

3110.9-1 Availability,

3110.9-2 Form of offer.

3110.9-3 Fractional present and future
interest.

3110.9-4 Future interest terms and
conditions.

Authority: Mineral Leasing Act of 1920, as
amended and supplemental (30 U.S.C. 181 &t
seq.), the Mineral Leasing Act for Acquired
Lands of 1947, as amended (30 U.S.C. 351~
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350), the Alaska National Interest Lands
Conservation Act, as amended (16 U.S.C.

3101 et seq.), Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1701 et
seq.), the Omnibus Budget Reconciliation Act
of 1981 [Pub. L. 97-35), and the Independent
Offices Appropriations Act of 1952 (31 U.S.C.
483a).

Subpart 3110—Nancompetitive Leases

§3110,1 Lands available for noncompetitive
offer and lease.

(a) Offer. (1) Effective June 12, 1988,
through January 2, 1989, noncompetitive
lease offers may be filed only for lands
available under § 3110.1(b) of this title.
Noncompetitive lease offers filed after
December 22, 1987, and prior to June 12,
1988, for lands available for filing under
§ 3110.1(a) of this title shall receive
priority. Such offers shall be exposed to
competitive bidding under Subpart 3120
of this title and if no bid is received, a
noncompetitive lease shall be issued all
else being regular. After January 2, 1989,
noncompetitive lease offers may be filed
on unleased lands, except for:

(i) Those lands which are in the one-
year period commencing upon the
expiration, termination, relinquishment,
or cancellation of the leases containing
the lands; and

(ii) Those lands included in a Notice
of Competitive Lease Sale or a List of
Lands Available for Competitive
Nominations. Neither exception is
applicable to lands available under
§ 3110.1(b} of this title.

(2) Noncompetitive lease offers may
be made pursuant to an opening order or
other notice and shall be subject to all
provisions and procedures stated in
such order or notice,

(3] No noncompetitive lease may issue
for any lands unless and until they have
salisfied the requirements of § 3110.1(b)
of this title.

(b) Lease. Only lands that have been
offered competitively under Subpart
3120 of this title, and for which no bid
has been received, shall be available for
noncompetitive lease. Such lands shall
become available for a period of 2 years
beginning on the first business day
following the last day of the competitive
oral auction, or when formal
nominations have been requested as
slpeqfied in § 3120.23-1 of this title, or
the first business day following the
Dosting of the Notice of Competitive
Lease Sale, and ending on that same day
2 years later. A lease may be issued
fl't_Jm.an offer properly filed any time
within the 2-year noncompetitive leasing
period.

§3110.2 Priority.

(a) Offers filed for lands available for
noncompetitive offer or lease, as

specified in §§ 3110.1(a)(1) and 3110.1(b)
of this title, shall receive priority as of
the date and time of filing as specified in
§ 1821.2-3(a) of this title, except that all
noncompetitive offers shall be
considered simultaneously filed if
received in the proper BLM office any
time during the first business day
following the last day of the competitive
oral auction, or when formal
nominations have been requested as
specified in § 3120.3-1 of this title, on
the first business day following the
posting of the Notice of Competitive
Lease Sale. An offer shall not be
available for public inspection the day it
is filed.

(b) If more than 1 application was
filed for the same parcel in accordance
with the regulations contained in former
Subpart 3112 of this title, and if no lease
has been issued by the authorized
officer prior to the effective date of
these regulations, only a single priority
application shall be selected from the
filings. If the selected application fails to
mature inte a lease, the lands shall be
available for offer under § 3110.1(a) of
this title.

§ 3110.3 Lease terms.

§ 3110.3-1 Duration of lease.

All noncompetitive leases shall be for
a primary term of 10 days.

§ 3110.3-2 Dating of leases.

All noncompetitive leases shall be
considered issued when signed by the
authorized officer. Noncompetitive
leases, except future interest leases
issued under § 3110.9 of this title, shall
be effective as of the first day of the
month following the date the leases are
issued. A lease may be made effective
on the first day of the month within
which it is issued if a written request is
made prior to the date of signature of
the authorized officer. Future interest
leases issued under § 3110.9 of this title
shall be effective as of the date the
mineral interests vest in the United
States.

§3110.3-3 Lease offer size.

(a) Lease offers for public domain
minerals shall not be made for less than
640 acres or 1 full section, whichever is
larger, where the lands have been
surveyed under the rectangular survey
system or are within an approved
protracted survey, except where the
offer includes all available lands within
a section and there are no contiguous
lands available for lease. Such public
domain lease offers in Alaska shall not
be made for less than 2.560 acres or 4
full contiguous sections, whichever is
larger, where the lands have been
surveyed under the rectangular survey

system or are within an approved
protracted survey, except where the
offer includes all available lands within
the subject section and there are no
contiguous lands available for lease.
Where an offer exceeds the minimum
640-acre provision of this paragraph, the
offer may include less than all available
lands in any given section. Cornering
lands are not considered contiguous
lands. This paragraph shall not apply to
offers made under § 3108.2-4 of this title
or where the offer is filed on an entire
parcel as it was offered by the Bureau in
a competitive sale during that period
specified under § 3110.5-1 of this title.

(b} An offer to lease public domain or
acquired lands may not include more
than 10,240 acres. The lands in an offer
shall be entirely within an area of 6
miles square or within an area not
exceeding 6 surveyed sections in length
or width measured in cardinal
directions. An offer to lease acquired
lands may exceed the 6 mile square limit
if:

(1) The lands are not surveyed under
the rectangular survey system of public
land surveys and are not within the area
of the public land surveys; and

(2) The tract desired is described by
the acquisition or tract number assigned
by the acquiring agency and less than 50
percent of the tract lies outside the 6
mile square area, and such acquisition
or tract number is provided in
accordance with § 3110.5-2(d) of this
title in lieu of any other description.

{(c) If an offer exceeds the 10,240 acre
maximum by not more than 160 acres,
the offeror shall be granted 30 days from
notice of the excess to withdraw the
excess acreage from the offer, failing
which the offer shall be rejected and
priority lost.

§3110.4 Requirements for offer.

(a) An offer to lease shall be made on
a current form approved by the Director,
or on unofficial copies of that form in
current use. For noncompetitive leases
processed under § 3108.2-4 of this title,
the current lease form shall be used.
Copies shall be exact reproductions on 1
page of both sides of the official
approved form, without additions,
omissions, or other changes, or
advertising. The original copy of each
offer shall be typewritten or printed
plainly in ink, signed in ink and dated
by the offeror or the offeror’s duly
authorized agent, and shall be
accompanied by the first year's rental
and a nonrefundable filing fee of $75.
The original and 2 copies of each offer
to lease, with each copy showing that
the original has been signed, shall be
filed in the proper BLM office. A




22842

Federal Register / Vol. 53, No. 117 / Friday, June 17, 1988 / Rules and Regulations

noncompetitive offer to lease a future
interest applied for under § 3109.9 of this
title shall be accompanied by a
nonrefundable filing fee of $75. Where
remittance for offers are returned for
insufficient funds, the offer shall obtain
priority of filing until the date the
remittance is properly made.

(b) Where a correction to an offer is
made, whether at the option of the
offeror or at the request of the
authorized officer, it shall gain priority
as of the date the filing is correct and
complete. The priority that existed
before the date the corrected offer is
filed, may be defeated by an intervening
offer to the extent of any conflict in such
offers, except as provided under
§§ 3103.2-1(a) and 3110.3-3(c) of this
title.

(c) An offer shall be limited to either
public domain minerals or acquired
lands minerals, subject to the provisions
for corrections under paragraph (b) of
this section.

(d) Compliance with Subpart 3102
shall be required.

(e) All offers for leases should name
the United States agency from which
consent to the issuance of a lease shall
be obtained, or the agency that may
have title records covering the
ownership for the mineral interest
involved, and identify the project, if any,
of which the lands covered by the offer
are a part.

§3110.5 Description of lands in offer.

§3110.5-1 Parcel number description.

From the first day following the end of
a competitive process until the end of
that same month, the only acceptable
description for a noncompetitive lease
offer for the lands covered by that
competitive process shall be the parcel
number on the List of Lands Available
for Competitive Nominations or the
Notice of Competitive Lease Sale,
whichever is appropriate. Each such
offer shall contain only a single parcel.
Thereafter, the description of the lands
shall be made in accordance with the
remainder of this section.

§ 3110.5-2 Public domain.

(a) If the lands have been surveyed
under the public land rectangular survey
system, each offer shall describe the
lands by legal subdivision, section,
township, range, and, if needed,
meridian,

(b) If the lands have not been
surveyed under the public land
rectangular system, each offer shall
describe the lands by metes and bounds,
giving courses and distances between
the successive angle points on the
boundary of the tract, and connected by

courses and distances to an official
corner of the public land surveys.

(c) When protracted surveys have
been approved and the effective date
thereof published in the Federal
Register, all offers to lease lands shown
on such protracted surveys, filed on or
after such effective date, shall describe
the lands in the same manner as
provided in paragraph (a) of this section
for officially surveyed lands.

(d)(1) Where offers are pending for
unsurveyed lands that are subsequently
surveyed or protracted before the lease
issuance, the description in the lease
shall be conformed to the subdivisions
of the approved protracted survey or the
public land survey, whichever is
appropriate.

(2) The description of lands in an
existing lease shall be conformed to a
subsequent resurvey or amended
protraction survey, whichever is
appropriate.

(e) The requirements of this section
shall apply to applications for
conversion of abandoned unpatented oil
placer mining claims made under
§ 3108.2—4 of this title, except that
deficiencies shall be curable.

§ 3110.5-3 Acquired lands.

(a) If the lands applied for lie within
and conform to the rectangular system
of public land surveys and constitute
either all or a portion of the tract
acquired by the United States, such
lands shall be described by legal
subdivision, section, township, range,
and, if needed, meridian.

(b) If the lands applied for do not
conform to the rectangular system of
public land surveys, but lie within an
area of the public land surveys and
constitute the entire tract acquired by
the United States, such lands shall be
described by metes and bounds, giving
courses and distances between the
successive angle points with appropriate
ties to the nearest official survey corner,
or a copy of the deed or other
conveyance document by which the
United States acquired title to the lands
may be attached to the offer and
referred to therein in lieu of redescribing
the lands on the offer form. If the
desired lands constitute less than the
entire tract acquired by the United
States, such lands shall be described by
metes and bounds, giving courses and
distances between the successive angle
points with appropriate ties to the
nearest official survey corner. If a
portion of the boundary of the desired
lands coincides with the boundary in the
deed or other conveyance document,
that boundary need not be redescribed
on the offer form, provided that a copy
of the deed or other conveyance

document upon which the coinciding
description is clearly identified is
attached to the offer. That portion of the
description not coinciding shall be tied
by description on the offer by courses
and distances between successive angle
points into the description in the deed or
other conveyance document.

(c) If the lands applied for lie outside
an area of the public land surveys and
constitute the entire tract acquired by
the United States, such lands shall be
described as in the deed or other
conveyance document by which the
United States acquired title to the lands,
or a copy of that document may be
attached to the offer and referred to
therein in lieu of redeseribing the lands
on the offer form. If the desired lands
constitute less than the entire tract
acquired by the United States, such
lands shall be described by courses and
distances between successive angle
points tying by courses and distances
into the description in the deed or other
conveyance document. If a portion of
the boundary of the desired lands
coincides with the boundary in the deed
or other conveyance document, that
boundary need not be redescribed on
the offer form, provided that a copy of
the deed or other conveyance document
upon which the coinciding description is
clearly identified is attached to the offer.
That portion of the description not
coinciding shall be tied by description in
the offer by courses and distances
between successive angle points into the
description in the deed or other
conveyance document.

(d) Where the acquiring agency has
assigned an acquisition or tract number
covering the lands applied for, without
loss of priority to the offeror, the
authorized officer may require that
number in addition to any description
otherwise required by this section. If the
authorized officer determines that the
acquisition or tract number, together
with identification of the State and
county, constitutes an adequate
descripticn, the authorized officer may
allow the description in this manner in
lieu of other descriptions required by
this section.

(e) Where the lands applied for do not
conform to the rectangular system of
public land surveys, without loss of
priority to the offeror, the authorized
officer may require 3 copies of a map
upon which the location of the desired
lands are clearly marked with respect to
the administrative unit or project of
which they are a part.

§ 3110.5-4 Accreted lands.

Where an offer includes any accreted
lands, the accreted lands shall be
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described by metes and bounds, giving
courses and distances between the
successive angle points on the boundary
of the tract, and connected by courses
and distances to an angle point on the
perimeter of the tract to which the
accretions appertain.

§3110.5-5 Conflicting descriptions.

If there is any variations in the land
description among the required copies of
the official forms, the copy showing the
date and time of receipt in the proper
BLM office shall control.

§3110.6 Withdrawal of offer.

An offer for noncompetitive lease
under this subpart may be withdrawn in
whole or in part by the offeror.

However, a withdrawal of an offer made
in accordance with § 3110.1(b) of this
title may be made only if the withdrawal
is received by the proper BLM office

after 60 days from the date of filing of
such offer. No withdrawal may be made
once the lease, an amendment of the
lease, or a separate lease, whichever
covers the lands so described in the
withdrawal, has been signed on behalf
of the United States. If a public domain
offer is partially withdrawn, the lands
retained in the offer shall comply with

§ 3110.3-3(a) of this title.

§3110.7 Action on offer.

(a) No lease shall be issued before
final action has been taken on any prior
offer to lease the lands or any extension
of, or petition for reinstatement of, an
existing or former lease on the lands. If
a lease is issued before final action, it
shall be canceled, if the prior offeror is
qualified to receive a lease or the
petitioner is entitled to reinstatement of
a former lease.

(b) The authorized officer shall not
issue a lease for lands covered by a
lease which terminated automatically,
until 90 days after the date of
lermination.

(¢) The United States shall indicate its
acceptance of the lease offer, in whole
orin part, and the issuance of the lease,
by signature of the authorized officer on
the current lease form. A signed copy of
the lease shall be delivered to the
offeror.

(d) Except as otherwise specifically
provided in the regulations of this group,
an offer that is not filed in accordance
with the regulations in this part shall be
rejected,

(e) Filing an offer on a lease form not
currently in use, unless such lease form
has been declared obsolete by the
Director prior to the filing shall be
allowed, on the condition that the
offeror is bound by the terms and

conditions of the lease form currently in
use.

§3110.8 Amendment to lease.

After the competitive process has
concluded in accordance with Subpart
3120 of this title, if any of the lands
described in a lease offer for lands
available during the 2-year period are
open to oil and gas filing when the offer
is filed but are omitted from the lease
for any reason the original lease shall be
amended to include the omitted lands
unless, before the issuance of the
amendment, the proper BLM office
receives a withdrawal of the offer with
respect to such lands or the offeror
elects to receive a separate lease in lieu
of an amendment. Such election shall be
made by submission of a signed
statement of the offeror requesting a
separate lease, and a new offer on the
required form executed pursuant to this
part describing the remaining lands in
the original offer. The new offer shall
have the same priority as the old offer.
No new application fee is required with
the new offer. The rental payment held
in connection with the original offer
shall be applied to the new offer. The
rental and the term of the lease for the
lands added by an amendment shall be
the same as if the lands had been
included in the original lease when it
was issued. If a separate lease is issued,
it shall be dated in accordance with
§ 3110.3-2 of this title.

§3110.9 Future interest offers.

§3110.9-1 Availability.

A noncompetitive future interest lease
shall not be issued until the lands
covered by the offer have been made
available for competitive lease under
Subpart 3120 of this title. An offer made
for lands that are leased competitively
shall be rejected.

§3110.9-2 Form of offer.

An offer to lease a future interest shall
be filed in accordance with this subpart,
and may include tracts in which the
United States owns a fractional present
interest as well as the future interest for
which a lease is sought.

§3110.9-3 Fractional present and future
interest.

Where the United States owns both a
presen! fractional interest and a future
fractional interest in the minerals in the
same tract, the lease, when issued, shall
cover both the present and future
interests in the lands. The effective date
and primary term of the present interest
lease is unaffected by the vesting of a
future fractional interest. The lease for
the future fractional interest, when such
interest vests in the United States, shall

have the same primary term and
anniversary date as the present
fractional interest lease.

§3110.9-4 Future interest terms and
conditions.

(a) No rental or royalty shall be due to
the United States prior to the vesting of
the oil and gas rights in the United
States. However, the future interest
lessee shall agree that if he/she is or
becomes the holder of any present
interest operating rights in the lands:

(1) The future interest lessee transfers
all or a part of the lessee’s present oil
and gas interests, such lessee shall file
in the proper BLM office an assignment
or transfer, in accordance with Subpart
3106 of this title, of the future interest
lease of the same type and proportion as
the transfer of the present interest, and

(2) The future interest lessee’s present
lease interests are relinquished,
cancelled, terminated, or expired, the
future interest lease rights with the
United States also shall cease and
terminate to the same extent.

(b) Upon vesting of the oil and gas
rights in the United States, the future
interest lease rental and royalty shall be
as for any noncompetitive lease issued
under this subpart, as provided in
Subpart 3103 of this title, and the
acreage shall be chargeable in
accordance with § 3101.2 of this title.

Subparts 3111and 3112 [Removed]

40. Subparts 3111 and 3112 are
removed in their entirety.

41. Part 3120 is revised in its entirety
to read:

PART 3120—COMPETITIVE LEASES

Subpart 3120—Competitive Leases

Sec.

3120.1 General.

3120.1-1 Lands available for competitive
leasing.

3120.1-2 Requirements.

3120.1-3 Protests and appeals.

3120.2 Lease terms.

3120.2-1 Duration of lease.

3120.2-2 Dating of lease.

3120.2-3 Lease size.

3120.3 Nomination process.

3120.3-1 General.

3120.3-2 Filing of a nomination for
competitive leasing.

3120.3-3 Minimum bid and rental
remittance,

3120.3-4 Withdrawal of a nomination.

3120.3-5 Parcels receiving nominations.

3120.3-6 Parcels nol receiving nominations.

3120.3-7 Refund.

31204 Notice of competitive lease sale.

3120.4-1 General.

3120.4-2 Posting of notice.

3120.5 Competitive sale.

3120.5-1 Oral auction.

3120.5-2 Payments required.
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Sec.

3120.5-3 Award of lease.

3120.6 Parcels not bid on at auction.

3120.7 Future interest.

3120.7-1 Nomination to make lands
available for competitive lease.

3120.7-2 Future interest terms and
conditions.

3120.7-3 Compensatory royalty agreements.

Authority: Mineral Leasing Act of 1920, as
amended and supplemented (30 U.S.C. 181 et
seq.), the Mineral Leasing Act for Acquired
Lands of 1947, as amended (30 U.S.C. 351-
359), the Alaska National Interest Lands
Conservation Act as amended (16 U.S.C. 3101
et seq.), the Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1701 et
seq.), the Federal Property and
Administrative Services Act of 1949 (40
U.S.C. 471 et seq.), and the Altorney
General's Opinion of April 2, 1941 (40 Op.
Alty Gen. 41).

Subpart 3120—Competitive Leases
§ 3120.1 General.

§3120.1-1 Lands available for competitive
leasing.

All lands available for leasing shall be
offered for competitive bidding under
this subpart, including but not limited to:

(a) Lands in oil and gas leases that
have terminated, expired, been
cancelled or relinquished.

(b) Lands for which authority to lease
has been delegated from the General
Services Administration.

(c) If, in proceeding to cancel a lease,
interest in a lease, option to acquire a
lease or an interest therein, acquired in
violation of any of the provisions of the
act, an underlying lease, interest or
option in the lease is cancelled or
forfeited to the United States and there
are valid interests therein that are not
subject to cancellation, forfeiture, or
compulsory disposition, such underlying
lease, interest, or option shall be sold to
the highest responsible qualified bidder
by competitive bidding under this
subpart, subject to all outstanding valid
interests therein and valid options
pertaining thereto. If less than the whole
interest in the lease, interest, or option is
cancelled or forfeited, such partial
interest shall likewise be sold by
competitive bidding. If no satisfactory
bid is obtained as a result of the
competitive offering of such whole or
partial interests, such interests may be
sold in accordance with section 27 of the
Act by such other methods as the
authorized officer deems appropriate,
but on terms no less favorable to the
United States than those of the best
competitive bid received. Interest in
outstanding leases(s) so sold shall be
subject to the terms and conditions of
the existing lease(s).

(d) Lands which are otherwise
unavailable for leasing but which are
subject to drainage (protective leasing).

(e) Lands included in any expression
of interest or noncompetitive offer,
except offers properly filed within the 2-
year period provided under § 3110.1(b)
of this title, submitted to the authorized
officer.

(f) Lands selected by the authorized
officer.

§3120.1-2 Requirements.

(a) Each proper BLM Sate office shall
hold sales at least quarterly if lands are
available for competitive leasing.

(b) Lease sales shall be conducted by
a competitive oral bidding process.

(c) The national minimum acceptable
bid shall be $2 per acre or fraction
thereof payable on the gross acreage,
and shall not be prorated for any lands
in which the United States owns a
fractional interest.

§ 3120.1-3 Protests and appeals.

No action pursuant to the regulations
in this subpart shall be suspended under
§ 4.21(a) of this title due to an appeal
from a decision by the authorized officer
to hold a lease sale. The authorized
officer may suspend the offering of a
specific parcel while considering a
protest or appeal against its inclusion in
a Notice of Competitive Lease Sale.

Only the Assistant Secretary for Land
and Minerals Management may suspend
a lease sale for good and just cause after
reviewing the reason(s) for an appeal.

§3120.2 Lease terms.

§ 3120.2-1 Duration of lease.

Competitive leases shall have a
primary term of 5 years.

§ 3120.2-2 Dating of leases.

All competitive leases shall be
considered issued when signed by the
authorized officer. Competitive leases,
except future interest leases issued
under § 3120.7 of this title, shall be
effective as of the first day of the month
following the date the leases are signed
on behalf of the United States. A lease
may be made effective on the first day
of the month within which it is issued if
a written request is made prior to the
date of signature of the authorized
officer. Leases for future interest shall
be effective as of the date the mineral
interests vest in the United States.

§ 3120.2-3 Lease size.

Lands shall be offered in leasing units
of not more than 2,560 acres outside
Alaska, or 5,760 acres within Alaska,
which shall be as nearly compact in
form as possible.

§3120.3 Nomination process.

The Director may elect to implement
the provisions contained in §§ 3120.3-1
through 3120.3-7 of this title after review
of any comments received during a
period of not less than 30 days following
publication in the Federal Register of
notice that implementation of those
sections is being considered.

§ 3120.3-1 General.

The Director may elect to accept
nominations requiring submission of the
national minimum acceptable bid, as se
forth in this section, as part of the
competitive process required by the act,
or elect to accept informal expressions
of interest. A List of Lands Available for
Competitive Nominations may be posted
in accordance with § 3120.4 of this title,
and nominations in response to this list
shall be made in accordance with
instructions contained therein and on a
form approved by the Director. Those
parcels receiving nominations shall be
included in a Notice of Competitive
Lease Sale, unless the parcel is
withdrawn by the Bureau.

§ 3120.3-2 Filing of a nomination for
competitive leasing.

Nominations filed in response to a List
of Lands Available for Competitive
Nominations and on a form approved by
the director shall:

(a) Include the nominator's name and
personal or business address. The name
of only one citizen, association or
partnership, corporation or municipality
shall appear as the nominator. All
communications relating to leasing shall
be sent to that name and address, which
shall constitute the nominator's name
and address of record:

(b) Be completed, signed in ink and
filed in accordance with the instructions
printed on the form and the regulations
in this subpart. Execution of the
nomination form shall constitute a
legally binding offer to lease by the
nominator, including all terms and
conditions;

(c) Be filed within the filing period and
in the BLM office specified in the List of
Lands Available for Competitive
Nominations. A nomination shall be
unacceptable and shall be returned with
all moneys refunded if it has not been
completed and timely filed in
accordance with the instructions on }he
form or with the other requirements in
this subpart; and

(d) Be accompanied by a remittance
sufficient to cover the national minimum
acceptable bid, the first year’s rental per
acre or fraction thereof, and the
administrative fee as set forth in
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§ 3120.5-2(b) of this title for each parcel
nominated on the form.

§3120.3-3 Minimum bid and rental
remittance.

Nominations filed in response to a List
of Lands Available for Competitive
Nominations shall be accompanied by a
single remittance. Failure to submit
either a separate remittance with each
form or an amount sufficient to cover all
the parcels nominated on each form
shall cause the entire filing to be
deemed unacceptable with all moneys
refunded.

§3120.3-4 Withdrawal of a nomination.

A nomination shall not be withdrawn,
except by the Bureau for cause, in which
case all moneys shall be refunded.

§3120.3-5 Parcels receiving nominations.

Parcels which receive nominations
shall be included in a Notice of
Competitive Lease Sale. The Notice
shall indicate which parcels received
multiple nominations in response to a
List of Lands Available for Competitive
Nominations, or parcels which have
been withdrawn by the Bureau.

§3120.3-6 Parcels not receiving
nominations.

Lands included in the List of Lands
Available for Competitive Nominations
which are not included in the Notice of
Competitive Lease Sale because they
were not nominated, unless they were
withdrawn by the Bureau, shall be
available for a 2-year period, for
noncompetitive leasing as specified in
the List.

§3120.3-7 Refund.

The minimum bid, first year's rental
and administrative fee shall be refunded
to all nominators who are unsuccessful
at the oral auction.

§3120.4 Notice of competitive lease sale.

§3120.4-1 General.

(a) The lands available for
competitive lease sale under this
subpart shall be described in a Notice of
Competitive Lease Sale.

(b) The time, date, and place of the
competitive lease sale shall be stated in
the Notice.

(o) The notice shall include an
identification of, and a copy of,
stipulations applicable to each parcel.

§3120.4-2 Posting of notice.

At least 45 days prior to conducting a
competitive auction, lands to be offered
for‘competitive lease sale, as included in
a List of Lands Available for
Competitive Nominations or in a Notice
of Competitive Lease Sale, shall be
posted in the proper BLM office having

jurisdiction over the lands as specified
in § 1821.2-1(d) of this title, and shall be
made available for posting to surface
managing agencies having jurisdiction
over any of the included lands.

§3120.5 Competitive sale.

§ 3120.5-1 Oral auction.

(a) Parcels shall be offered by oral
bidding. The existence of a nomination
accompanied by the national minimum
acceptable bid shall be announced at
the auction for the parcel.

(b) A winning bid shall be the highest
oral bid by a qualified bidder, equal to
or exceeding the national minimum
acceptable bid. The decision of the
auctioneer shall be final.

(¢) Two or more nominations on the
same parcel when the bids are equal to
the national minimum acceptable bid,
with no higher oral bid being made,
shall be returned with all moneys
refunded. If the Bureau reoffers the
parcel, it shall be reoffered only
competitively under this subpart with
any noncompetitive offer filed under
§ 3110.1(a) of this title retaining priority,
provided no bid is received at an oral
auction.

§ 3120.5-2 Payments required.

(a) Payments shall be made in
accordance with § 3103.1-1 of this title.

(b) Each winning bidder shall submit,
by the close of official business hours, or
such other time as may be specified by
the authorized officer, on the day of the
sale for the parcel:

(1) The minimum bonus bid of $2 per
acre or fraction thereof;

(2) The total amount of the first year's
rental; and

(3) An administrative fee of $75 per
parcel.

(c) The winning bidder shall submit
the balance of the bonus bid to the
proper BLM office within 10 working
days after the last day of the oral
auction.

§ 3120.5-3 Award of lease.

(a) A bid shall not be withdrawn and
shall constitute a legally binding
commitment to execute the lease bid
form and accept a lease, including the
obligation to pay the bonus bid, first
year's rental, and administrative fee.
Execution by the high bidder of a
competitive lease bid form approved by
the Director constitutes certification of
compliance with Subpart 3102 of this
title, shall constitute a binding lease
offer, including all terms and conditions
applicable thereto, and shall be required
when payment is made in accordance
with § 3120.5-2(b) of this title. Failure to
comply with § 3120.5-2(c) of this title
shall result in rejection of the bid and

forfeiture of the monies submitted under
§ 3120.5-2(b) of this title.

(b) A lease shall be awarded to the
highest responsible qualified bidder. A
copy of the lease shall be provided to
the lessee after signature by the
authorized officer.

(c) If a bid is rejected, the lands shall
be reoffered competitively under this
subpart with any noncompetitive offer
filed under § 3110.1(a) of this title
retaining priority, provided no bid is
received in an oral auction.

(d) Issuance of the lease shall be
consistent with § 3110.7 (a) and (b) of
this title.

§ 3120.6 Parcels not bid on at auction.

Lands offered at the oral auction that
receive no bids shall be available for
filing for noncompetitive lease for a 2-
year period beginning the first business
day following the auction at a time
specified in the Notice of Competitive
Lease Sale.

§ 3120.7 Future interest,

§ 3120.7-1 Nomination to make lands
available for competitive lease.

A nomination for a future interest
lease shall be filed in accordance with
this subpart.

§ 3120.7-2 Future interest terms and
conditions.

(a) No rental or royalty shall be due to
the United States prior to the vesting of
the oil and gas rights in the United
States. However, the future interest
lessee shall agree that if, he/she is or
becomes the holder of any present
interest operating rights in the lands:

(1) The future interest lessee transfers
all or a part of the lessee’s present oil
and gas interests, such lessee shall file
in the proper BLM office an assignment
or transfer, in accordance with Subpart
3106 of this title, of the future interest
lease of the same type and proportion as
the transfer of the present interest, and

(2) The future interest lessee's present
lease interests are relinquished,
cancelled, terminated, or expired, the
future interest lease rights with the
United States also shall cease and
terminate to the same extent.

(b) Upon vesting of the oil and gas
rights in the United States, the future
interest lease rental and royalty shall be
as for any competitive lease issued
under this subpart, as provided in
Subpart 3103 of this title, and the
acreage shall be chargeable in
accordance with § 3101.2 of this title.
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§3120.7-3 Compensatory royaity
agreements.

The terms and conditions of
compensatory royalty agreements
involving acquired lands in which the
United States owns a future or fractional
interest shall be established on an
individual case basis. Such agreements
shall be required when leasing is not
possible in situations where the interest
of the United States in the oil and gas
deposit includes both a present and a
future fractional interest in the same
tract containing a producing well.

PART 3130—0IL AND GAS LEASING—
NATIONAL PETROLEUM RESERVE—
ALASKA

42, The authority citation for Part 3130
is revised to read:

Authority: The Department of the Interior
Appropriations Act, Fiscal year 1981 (42
U.S.C. 6508), and the Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1701 et
seq.).

§3134.1 [Amended)

43. Section 3134.1(a) is amended by
inserting the words “in accordance with
the provisions of § 3104.1 of this title”
after the word “bond" in the first
sentence, and by removing the word
“special” in the two places it appears in
this paragraph.

PART 3160—ONSHORE OIL AND GAS
OPERATIONS

44. The authority citation for Part 3160
is revised to read:

Authority: Mineral Leasing Act of 1920, as
amended and supplemented (30 U.S.C. 181 et
seq.), the Mineral Leasing Act for Acquired
Lands of 1947, as amended (30 U.S.C. 351~
359), the Act of May 21, 1930 (30 U.S.C. 301-
306), Act of March 3, 1909, as amended (25
U.S.C. 369). the Act of May 11, 1938, as
amended (25 U.S.C. 396a-396q), the Act of
February 28, 1891, as amended (25 U.S.C.
397); the Act of May 29, 1924 (25 U.S.C. 398);
The Act of March 3, 1927 (25 U.S.C. 398a—
398e); the Act of June 30, 1919, as amended
(25 U.S.C. 399): R.S. 441 (43 U.S.C. 1457); see
also Attorney General's Opinion of April 2,
1941 (40 Op. Atty. Gen. 41); the Federal
Property and Administrative Services Act of
1949 (40 U.S.C. 471 et seq.), the National
Environmental Policy Act of 1969 as amended
(42 U.S.C. 4321 et seq.,); the Department of
the Interior Appropriations Act, Fiscal Year
1981 (42 U.S.C. 6508); the Federal Oil and Gas
Royalty Management Act of 1982 (30 U.S.C.
1701 et seq.); and the Indian Mineral
Development Act of 1982 (25 U.S.C. 2102).

44a. Section 3160.0-5 is amended by
redesignating paragraph (v) as
paragraph (w), and by inserting a new
paragraph (v) to read as follows:

§ 3160.0-5 Definitions.

. - - -

(v) “Surface use plan of operations"
means a plan for surface use,
disturbance, and reclamation.

Subpart 3162—Requirements for
Lessees and Operators

45. Section 3162.3-1 is amended by
revising paragraphs (d) and (e), by
redesignating paragraphs (f) and (g) as
(h) and (i), respectively, by adding new
paragraphs (f) and (g), and by revising
newly redesignated paragraphs (h) and
(i), all to read as follqws:

§3162.3-1 Drilling applications and plans.

* * * * *

(d) The Application for Permit to Drill
process shall be initiated at least 30
days before commencement of
operations is desired. Prior to approval,
the application shall be administratively
and technically complete. A complete
application consists of Form 3160-3 and
the following attachments:

(1) A drilling plan, which may already
be on file, containing information
required by paragraph (e) of this section
and appropriate orders and notices.

(2) A surface use plan of operations
containing information required by
paragraph (f) of this section and
appropriate orders and notices.

(3) Evidence of bond coverage as
required by the Department of the
Interior regulations, and

(4) Such other information as may be
required by applicable orders and
notices.

(e) Each drilling plan shall contain the
information specified in applicable
notices or orders, including a description
of the drilling program, the surface and
projected completion zone location
pertinent geologic data, expected
hazards, and proposed mitigation
measures to address such hazards. A
drilling plan may be submitted for a
single well or for several wells proposed
to be drilled to the same zone within a
field or area of geological and
environmental similarity. A drilling plan
may be modified from time to time as
circumstances may warrant, with the
approval of the authorized officer.

(f) The surface use plan of operations
shall contain information specified in
applicable orders or notices, including
the road and drillpad location, details of
pad construction, methods for
containment and disposal of waste
material, plans for reclamation of the
surface, and other pertinent data as the
authorized officer may require. A
surface use plan of operations may be
submitted for a single well or for several
wells proposed to be drilled in an area
of environmental similarity.

(g) For Federal lands, upon receipt of
the Application for Permit to Drill or

Notice of Staking, the authorized officer
shall post the following information for
public inspection at least 30 days before
action to approve the Application for
Permit to Drill: the company/operator
name; the well name/number; the well
location described to the nearest
quarter-quarter section (40 acres), or
similar land description in the case of
lands described by metes and bounds,
or maps showing the affected lands and
the location of all tracts to be leased
and of all leases already issued in the
general area; and any substantial
modifications to the lease terms. Where
the inclusion of maps in such posting is
not practicable, maps of the affected
lands shall be made available to the
public for review. This information also
shall be provided promptly by the
authorized officer to the appropriate
office of the Federal surface
management agency, for lands the
surface of which is not under Bureau
jurisdiction, requesting such agency to
post the proposed action for public
inspection for at least 30 days. The
posting shall be in the office of the
authorized officer and in the appropriate
surface managing agency if other than
the Bureau. The posting of an
Application for Permit to Drill is for
information purposes only and is not an
appealable decision.

(h) Upon initiation of the Application
for Permit to Drill process, the
authorized officer shall consult with the
appropriate Federal surface
management agency and with other
interested parties as appropriate and
shall take one of the following actions
as soon as practical, but in no event
later than 5 working days after the
conclusion of the 30-day notice period
for Federal lands, or within 30 days from
receipt of the application for Indian
lands:

(1) Approve the application as
submitted or with appropriate
modifications or conditions;

(2) Return the application and advise
the applicant of the reasons for
disapproval; or

(3) Advise the applicant, either in
writing or orally with subsequent
written confirmation, of the reasons why
final action will be delayed along with
the date such final action can be
expected.

The surface use plan of operations for
National Forest System lands shall be
approved by the Secretary of ;
Agriculture or his/her representative
prior to approval of the Application for
Permit to Drill by the authorized officer.
Appeals from the denial of approval of
such surface use plan of operations shall
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be submitted to the Secretary of
Agriculture.

(i) Approval of the Application for
permit to Drill does not warrant or
certify that the applicant holds legal or
equitable title to the subject lease(s)
which would entitle the applicant to
conduct drilling operations.

§3162.3-2 [Amended]

46. Section 3162.3-2(a) is amended by
removing the phrase "A plan proposing”
at the beginning thereof, and replacing it
with the phrase “A proposal for", and
by adding at the end of the first
sentence thereof the words *to injection,
If there is additional surface
disturbance, the proposal shall include a
surface use plan of operations."”, and by
revising the word “plan” in the last
sentence thereof to read “proposal”.

§3162.3-3 [Amended]

46a. Section 3162.3-3 is amended by
removing the words "“proposed plan of
operations” and substituting therefor the
word “proposal”, and by adding at the
end thereof the sentence, “The proposal
shall include a surface use plan of
operations.”

§3162.3-4 [Amended]

46b. Section 3162.3—4(c) is amended by
removing the phrase “rehabilitated or
restored” from the last sentence thereof
and substituting therefor the word
“reclaimed"’.

§3162.5-1 [Amended]

46¢. Section 3162.5-1(b) is amended by
removing the phrase “restore or
rehabilitate” from the last sentence
thereof and substituting therefor the
word “reclaim”.

Subpart 3163—Noncompliance and
Assessments

§3163.1 [Amended]

47. Section 3163.1(a)(5) is amended by
removing the words “and forfeiture
declared under the surety bond" from
the second sentence.

Subpart 3164—Special Provisions

48. Section 3164.3(b) is amended by
removing the initial word “The” and
replacing it with the words “Except for
{\}'}ational Forest System lands,

484. Seclion 3164.3 is amended by
adding at the end thereof the following
new paragraph (c):

§3164.3 Surface rights.
[c) On National Forest System lands,
the Foresg Service shall regulate all
surface disturbing activities in
accordance with Forest Service

regulations, including providing to the
authorized officer appropriate approvals
of such activities.

PART 3180—[AMENDED]

Subpart 3184—[Removed and
Reserved]

49. Subpart 3184 (consisting of
§ 3184.1) is removed and reserved.

§3184.1 [Removed and Reserved)

PART 3200—GEOTHERMAL
RESOURCES LEASING; GENERAL

50. The authority citation for Part 3200
is revised to read:

Authority: Geothermal Steam Act of 1970,
as amended (30 U.S.C. 1001-1025).

Subpart 3206—Lease Bonds
51. Section 3206.1-1 is revised to read:

§ 3206.1-1 Bond obligations.

(a) A surety of personal bond
conditioned upon compliance with the
terms and conditions of the entire
leasehold(s) covered by the bond shall
be submitted by the lessee, operating
rights owner (sublessee), or operator
prior to commencement of drilling
operations.

(b) Surety bonds shall be issued by
qualified surety companies approved by
the Department of the Treasury (see
Department of the Treasury Circular No.
570).

(c) Personal bonds shall be
accompanied by:

(1) Certificate of deposit issued by a
financial institution, the deposits of
which are Federally insured, explicitly
granting the Secretary full authority to
demand immediate payment in case of
default in the performance of the terms
and conditions of the lease. The
certificate shall explicitly state on its
face the Secretarial approval is required
prior to redemption of the certificate of
deposit by any party;

(2) Cashier's check;

(3) Certified check;

(4) Negotiable Treasury securities of
the United States of a value equal to the
amount specified in the bond.
Negotiable Treasury securities shall be
accompanied by a proper conveyance to
the Secretary of full authority to sell
such securities in case of default in the
performance of the terms and conditions
of a lease; or

(5) Irrevocable letter of credit issued
by a financial institution, the deposits of
which are Federally insured, for a
specific term, identifying the Secretary
as sole payee with full authority to
demand immediate payment in case of
default in the performance of the terms

and conditions of a lease. Letters of
credit shall be subject to the following
conditions:

(i) The letter of credit shall be issued
only by a financial institution organized
or authorized to do business in the
United States;

(ii) The letter of credit shall be
irrevocable during its terms. A letter of
credit used as security for any lease
upon which drilling has taken place and
final approval of all abandonment has
not been given, or as security for a
statewide or nationwide lease bond,
shall be forfeited and shall be collected
by the authorized officer if not replaced
by other suitable bond or letter of credit
at least 30 days before its expiration
date;

(iii) The letter of credit shall be
payable to the Bureau of Land
Management upon demand, in part or in
full, upon receipt from the authorized
officer of a notice of attachment stating
the basis therefor, e.g., default in
compliance with the lease terms and
conditions of failure to file a
replacement in accordance with
paragraph (c)(5)(ii) of this section;

(iv) The initial expiration date of the
letter of credit shall be at least 1 year
following the date it is filed in the
proper BLM office; and

(v) The letter of credit shall contain a
provision for automatic renewal for
periods of not less than 1 year in the
absence of notice to the proper BLM
office at least 90 days prior to the
originally stated or any extended
expiration date.

§§ 3206.4, 3206.4~1, 3206.4-2, and 3206.4-3
[Removed]

52. Sections 3206.4, 3206.4-1, 3206.4-2,
and 3206.4-3 are removed in their
entirety.

§ 3206.5 [Redesignated as § 3206.4 and
Revised)

53. Section 3206.5 is redesignated as
§ 3206.4 and revised to read:

§ 3206.4 Statewide bond.

In lieu of bonds required under this
subpart, the lessee, operating rights
owner (sublessee), or operator may
furnish a bond in an amount of not less
than $50,000 for full statewide coverage
for all geothermal leases in the
applicable State.

§ 3206.6 [Redesignated as § 3206.5 and
Revised]
54. Section 3206.6 is redesignated
§ 3206.5 and revised to read:
§ 3206.5 Nationwide bond.

In lieu of bonds required under this
subpart, the lessee, operating rights
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owner [sublessee], or operator may
furnish a bond in an amount of not less
than $150,000 for full nationwide
coverage for all geothermal leases.

55. Section 3606.6 is added to read as
follows:

§ 3206.6 Unit operator's bond.

In lieu of individual lease, statewide,
or nationwide bonds for operations
conducted on leases committed to an
approved unit agreement, the unit
operator may furnish a unit operator
bond in the manner set forth in § 3206.1-
1 of this title. The amount of such a bond
shall be determined by the authorized

officer. The format for such a surety
bond is set forth in § 3286.2 of this title.
Where a unit operator is covered by a
nationwide or statewide bond, coverage
for such a unit may be provided by a
rider to such bond specifically covering
the unit and increasing the bond in such
amount as may be determined
appropriate by the authorized officer.

PART 3280—GEOTHERMAL
RESOURCES UNIT AGREEMENTS—
UNPROVEN AREAS

56. The authority citation for Part 3280
is revised to read:

Authority: Geothermal Steam Act of 1970,
as amended (30 U.S.C. 1001-1025).

Subpart 3284 [Removed and
Reserved]

57. Subpart 3284 (consisting of
§ 3284.1) is removed and reserved.

§3284.1 [Removed and Reserved]
[FR Doc. 88-13680 Filed 6-16-88; 8:45 am|
BILLING CODE 4310-84-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 405, 442, and 488
[HSQ-149-F]

Medicare and Medicaid; Long-Term
Care Survey

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Final rule.

SUMMARY: This final rule amends the
Medicare and Medicaid regulations to
require that the State survey agencies
use the survey methods and procedures
prescribed by HCFA and forms
contained in regulations. The regulations
define the principles on which Medicare
and Medicaid survey methodologies are
based and the required elements of a
skilled nursing facility (SNF) or
intermediate care facility (ICF) survey.
This rule is in response to a court order.
EFFECTIVE DATE: These regulations are
effective July 18, 1988.

FOR FURTHER INFORMATION CONTACT:
Helene Fredeking, (301) 966-7304.
SUPPLEMENTARY INFORMATION:

Background

On July 1, 1987, we published in the
Federal Register, at 52 FR 24752, a
proposed rule (NPRM) to solicit
comments on proposed changes to the
regulations on the survey and
certification process for nursing
facilities. A survey is an onsite
inspection of a nursing facility
conducted by State surveyors. The
survey and certification process
measures facility compliance with
health and safety requirements
contained in the conditions of
participation found in regulations at 42
CFR Part 405, Subpart S for Medicare,
and 42 CFR Part 442, Subpart C for
Medicaid. The proposed regulations
responded to a U.S. District Court
decision on March 24, 1987, Estate of
Smith v. Bowen, 656 F. Supp. 1093 (D.
Colo. 1987), in which the court ordered
the Secretary to publish by June 1, 1987
an NPRM consistent with the views
expressed in the order. (On June 1, the
court extended the publication date to
July 1, 1987.) The court directed us to
specify clear requirements in the
regulations that State surveyors could
follow.

In issuing its ruling, the court found
that an earlier rule published June 13,
1986, at 51 FR 21550, "Medicare and
Medicaid Programs—Long-Term Care
Survey" was invalid due to an
inadequate NPRM and flaws in the

rulemaking procedure. The court ruled
that the NPRM, published October 31,
1985, at 50 FR 45584, was inadequate
because it did not include as a part of
the regulations text “the guidelines and
forms that constitute the system,"”
information that the court concluded
was "required for meaningful comment."
The court also found that the rule itself
was inadequate because it did not
include details of the survey
methodology. even though we had
included this material in appendices to
the preamble to the rule. Procedural
flaws cited by the court include an
insufficient 60-day comment period, and
the Secretary's failure to extend the
comment period despite numerous
requests to do so. Finally, the court ruled
that the statement of basis and purpose
of the rule was flawed because, in its
judgment, we failed to provide a
sufficient description in the NPRM, or to
provide an adequate opportunity for
comment.

On February 18, 1988, the court
ordered that we issue a final rule
addressing its original concerns. It
further ordered that the survey forms,
procedures, and guidelines be modified
as appropriate in light of public
comment and incorporated in the
regulations by June 17, 1988.

Related Activities

The Smith v. Bowen court case
originated in 1975 when a class action
was filed on behalf of residents in a
Colorado nursing home. The plaintiffs
claimed that the Secretary had failed to
carry out a duty to ensure that Medicaid
recipients in nursing facilities were
actually receiving high quality care. The
court's order that we publish final
regulations describing and codifying the
new long term care survey process is the
latest development in this case.
However, the introduction of this
process constitutes only a first step in
HCFA's efforts to improve quality of
care in nursing homes. Although we are
publishing this final rule now, in
compliance with the court’s order, we
are also in the process of instituting
more far-reaching changes in the nursing
home conditions of participation and
enforcement regulations that underly the
long term care survey process. As
described below, these changes are in
line with the plaintiffs' concerns and
will eventually result in further revision
to the survey process.

In 1983, we contracted with the
Institute of Medicine to study Federal
regulations affecting long term care
facilities and recommend changes that
might enhance the abiiity of the
regulatory system to assure that
residents receive satisfactory care. The

study concluded in 1986 with a report
that stressed the need to develop new
regulations that focus on actual delivery
of care and the results of that care,
Based on those findings, we developed
proposed regulations revising both the
conditions of participation for long term
care facilities and the procedures for
enforcing these requirements.

On October 16, 1987, we published in
the Federal Register proposed
regulations titled, “Conditions of
Participation for Long Term Care
Facilities" (52 FR 38582). These
regulations incorporated the outcome-
oriented approach and many other
recommendations of the Institute of
Medicine study on long term care issues.
On November 18, 1987, we published in
the Federal Register proposed
regulations titled, “Survey and
Certification of Health Care Facilities"
(52 FR 44300). These regulations detailed
how State survey agency personnel
would enforce the requirements
proposed in the conditions. Together,
the conditions of participation and the
enforcement regulations would revamp
the long term care requirements under
Medicare and Medicaid to be a resident-
oriented system capable of consistent
implementation by States.

While we were still considering public
comments on both proposed regulations,
on December 22, 1987, Congress enacted
the Omnibus Budget Reconciliation Act
of 1987 (OBRA '87), Pub. L. 100-203,
which contains numerous provisions
affecting the nursing facility conditions
of participation requirements, the
enforcement requirements, and the
survey process. Many of these
provisions ratify items included in our
proposed regulations. Some are effective
on enactment, while others are effective
in 1990, and require that we develop
revisions to regulations in the near
future. A new survey process is required
by OBRA '87, effective in 1990. In
addition, due to the new statutory
provisions, we are withdrawing our
proposed rule on Survey and
Certification of Health Care Facilities
(52 FR 44300), and will publish a new
proposed rule incorporating the OBRA
'87 provisions.

Our progress in publishing final
regulations has been slowed by the
widespread interest in the issues '
evidenced by the large volume of public
comments on the proposed regulations.

We are considering the public ‘
comments and, concurrently, analyzing
the provisions of OBRA '87.

In the Smith v. Bowen case, the court
ordered that we publish the final survey
process rules by June 17, 1988. We
continue to believe that, since the
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survey instrument measures compliance
with the conditions of participation,
changes to the conditions of

participation are necessary to fully
establish a resident-oriented system. We
are developing final rules on conditions
of participation for long term care
facilities to accomplish this. In the
meantime, we are complying with the
court order by publishing these
regulations, and we are planning
additional revisions to the survey
process rules at a later date after we
issue a final rule that revises the
conditions of participation.

Discussion of Comments

We received a total of 80 letters of
comment in response to the proposed
regulations. The comments came from
State health departments and survey
agencies, provider organizations,
consumer advocate groups, professional
groups, and concerned individuals.
Because commenters addressed all
aspects of the proposed rule and its
appendices, as well as a number of

other issues outside the purview of this
rule (e.g., the need for new nursing home
conditions of participation and
enforcement procedures, and higher
nursing home reimbursement levels), we
are providing a brief summary of the
pertinent provisions of the NPRM before
the comments and responses.
Commenters generally expressed
support for those changes that more
closely resembled a resident-centered
outcome-oriented survey process in
nursing homes. In addition to general
comments on the contents of the
proposed rule and the survey
methodology, commenters offered

nearly 600 specific suggestions for
changes to the various appendices
(Appendices A, B, and C—the Survey
Report Forms, Appendix D—the
Procedureal Guidelines, and Appendix
E—the Care Guidelines). Although some
of the suggestions addressed major
issues, most addressed minor technical
changes or language modifications to
discrete elements of one or more of
éppendices.

We considered each of the individual
suggestions in the development of this
final rule. Based on the suggestions, we
made numergus changes to the Survey
Report Forms, the Procedural Guidelines
and the Care Guidelines. This section
concludes with a discussion of
tomments and responses on each of
these components of the survey process.
Due to t.he volume of the suggestions,
i1ind their generally technical and limited
talure, we have not addressed each
Suggestion on an individual basis.
Instead, we have employed the
following approach:

1. Identify and address major issues
or recurring issues raised by
commenters in regard to any of the
appendices.

2. For those issues of a more technical
or limited scope, discuss our general
criteria for adopting or not adopting the
suggested changes in the appendices.
We have developed coded charts that
display the specific comments on the
appendices as they appeared in the
proposed rule published July 1, 1987, and
our decision to change or not tc change
each of those provisions. These charts
are available from HCFA on request.

As noted above, OBRA '87 and the
revised conditions of participation for
long term care facilities will implement
substantive changes to the nursing home
requirements and corresponding
changes to the long term care survey
process. Several commenters proposed
that HCFA again convene work groups
of State, industry and consumer
representatives to assist in making the
needed changes in the survey process.
One major consumer advocacy
organizalion, referring to HCFA's
formation of work groups prior to
national implementation of the new
survey process in 1986 stated:

The periodic work meetings * * * were
quite valuable for consumers. providers,
health care professionals, and others. We
urge you to reestablish this procedure which
leads to a more enlightened public
participation in the regulatory process. It is
our firm belief that work sessions which
include all affected parties result in more
realistic proposals, which at the same time
can result in higher quality standards and
more effective implementation * * *

A major nursing home organization
also supported work groups, and a State
survey agency and a large nursing home
corporation recommended the formation
of a task force to revise the long term
care survey process components.

We concur with these
recommendations. Our past efforts in
utilizing a work group composed of
State survey agency, industry, and
consumer representatives resulted in
significant contributions to the current
process. In light of the often conflicting
nature of comments received, a work
group approach will facilitate a more
effective and consensus-based
reworking of the survey process
components than is possible under this
final rule. We know from past
experience that obtaining consensus-
based input is invaluable particularly in
such areas as forms design, the dietary
services and meal planning areas of the
Care Guidelines, and in refining major
procedural aspects of the survey
process. Accordingly, we will subject
many of the comiments received to the

further review of such a work group as
the first step in initiating process
refinements that will be required under
OBRA '87 and the revised conditions of
participation.

I. Comments on the Text of the
Regulations

In the proposed rule published July 1,
1987, we revised § 405.1806, which deals
with survey agency determinations of
nursing facility compliance with the
Medicare conditions of participation,
and § 442.30, which deals with survey
agency determinations of nursing
facility compliance with the Medicaid
requirements. To both sections we
added specific principles to which a
State agency must adhere in determining
facility compliance with the conditions
of participation. We also included in the
text of the regulations specific elements
of a survey. Under our proposal, a
survey must consist of the following
eight elements:

(1) An entrance conference;

(2) A resident-centered tour of the
facility;

(3) An in-depth review of a sample of
residents including cbservation,
interview and record review;

(4) Observation of the preparation and
administration of drugs for a sample of
residents;

(5) Evaluation of a facility’s meals,
dining areas and eating assistance
procedures;

(8) A description in the survey report
of all deficiencies found during the
survey;

(7) An exit conference; and

(8) Follow-up surveys when
deficiencies are cited on the initial
survey.

Note to readers: Section 405.1906 has been
redesignated in this final rule as § 488.26.

Comment: Many commenters
expressed support for some or all of the
regulatory principles for survey agencies
spelled out in §§ 405.1906(b) and
442.30(a)(5). Five commenters made
specific suggestions for changing these
survey principles. The substantive
comments include the following:

* Three commenters suggested
wording changes to § § 405.1905(b)(2)
and 442.30(a)(5j(ii) to emphasize that
surveyors should be observing not just
the provision of care and services, but
also the results of care in assessing
whether such care meets residents’
needs. In addition, one commenter
suggested that this principle specify that
interviews with residents be cited as a
means for determining compliance.

* One commenter noted that
§ 405.1906(b)(2), which emphasizes the
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review of resident outcomes in making
compliance determinations, should not
apply to all Medicare providers and
suppliers. The commenter pointed out
that outcome-oriented survey
procedures might be “difficult if not
impossible to do in many supplier
types.”

* Two commenters recommended
specific additions to §§ 405.1906(b)(3)
and 442.30(a)(5}(iii), which relate to the
continuing importance of surveyor
judgment in determining compliance.
One commenter requested that the
regulations specify which professional
disciplines can serve as surveyors. The
other commenter suggested the addition
of a statement prohibiting surveyors
from providing consultation to facility
staff.

* Two commenters also suggested
several survey principles that should be
added to these sections of the
regulations. These suggestions are
addressed below under “Additional
Regulatory Requirements.”

Respaonse: First, we agree that in our
outcome-oriented survey process,
surveyors must consider the resultant
effects of care on residents in assessing
facility compliance. Thus, we are
amending § 405.1906(b)(2) (redesignated
in this final rule as § 488.26(b)(2)) and
§ 442.30(a)(5)(ii) to clarify that surveyors
will not only observe the actual
provision of care and services, but also
the effects of that care. As revised, the
paragraph reads as follows:

The survey process uses resident outcomes
as the primary means to establish the
compliance status of facilities. Specifically,
surveyors will directly observe the actual
provision of care and services to residents,
and the effects of that care, to assess whether
the care provided meets the needs of
individual residents.

Not only will this change emphasize
further the importance of care outcomes,
but it also achieves internal consistency
among these sections of the regulations
and the corresponding subsequent
§ 488.26(d) (as redesignated from
§ 405.1906) and § 442.30(a)(6). Specific
survey tasks, such as interviewing
residents, are addressed in § 488.26(¢)
(as redesignated from § 405.1906) and
§ 442.30(a)(7) and are not appropriate
for inclusion in this area.

Second, it is correct that outcome-
oriented surveys may not be possible in
all supplier types. However, we have
not changed the overall regulatory
principle because we wish to stress the
outcome orientation of Federal survey
procedures. Surveyors should be
cognizant of this general principle in
carrying out the specific procedures
spelled out in the State Operations
Manual of each provider and supplier.

Finally, we have not made any
changes in the language regarding
surveyor judgment. The issue of
surveyor consultation is a complicated
one which is addressed at length in the
procedural guidelines. Our position on
surveyor disciplines is stated in
response to comments in section ILB. of
this preamble.

Comment: Only one commenter raised
an objection to the requirement
contained in § § 405.1906(c) and
442.20(a)(4) that State survey agencies
must use the survey methodology
prescribed by HCFA for making
determinations as to provider
compliance. The commenter felt that
this requirement should not go into
effect until the survey process has been
refined to the satisfaction of the State
survey agencies. Two commenters
recommended that the text of the
regulations be amended to require that
Federal surveyors employ the prescribed
survey process. Another commenter
suggested that the regulations not
specify the numerical sections of the
State Operations Manual where survey
guidelines are spelled out, in order to
provide maximum flexibility for future
revisions or relocations of this material.

Response: We believe it is essential
that all States employ a uniform, defined
survey process in making compliance
determinations. We have been working
and will continue to work with the State
agencies in making future refinements to
the survey methodology.

Federal surveyors use the identical
survey protocol as the State surveyors.
However, we view the Regional Office
Manual, rather than the Code of Federal
Regulations, as the appropriate format
for issuing internal operating
instructions to Federal surveyors.

As recommended, we have deleted
from § 488.26(c) (as redesignated from
§ 405.1906) and § 442.30(a)(4) the
reference to a specific section of the
State Operations Manual since it is
neither feasible nor desirable to
reference permanently all survey
methods, procedures and forms at one
State Operations Manual section.

Comment: With one exception, all
commenters either endorsed or had no
objection ta the eight required survey
elements specified in the regulations at
§§ 405.1906(e) and 442.30(a)(7). One
commenter requested that the
requirement for entrance and exit
conferences be deleted because a
facility could effectively invalidate a
survey by refusing to take part in one or
both of the survey components. Other
comments on these provisions include
the following:

* One commenter suggested that a
“pre-exit conference” be required to

inform the facility of preliminary
findings prior to the exit conference.
Another commenter said that
regulations should provide that
surveyors leave a listing of findings with
the facility at the conclusion of the
survey, particularly in cases in which
there are standards or conditions of
participation, or both, out of compliance,

* One commenter recommended that
the regulations prohibit facility staff
from accompanying surveyors during the
inspection process; another wanted a
requirement that a facility
representative accompany surveyors.

* One commenter stated that HCFA
should not prescribe the order in which
the required survey elements be carried
out.

* One commenter recommended that
the wording as to when follow-up
surveys must be conducted be changed
in § 405.1906(e)(8) to conform with that
of § 442.30(a)(7)(viii).

* Finally, one commenter suggested a
series of additions to the survey
elements, incorporating requirements
such as meeting with a group of
residents, privacy during resident
interview, review of appropriateness of
medication regimens, and sharing of
survey finding with residents.

Response: After considering fully the
commenters' concerns, we have decided
to retain the eight required survey
elements in the final regulations,
including the entrance and exit
conferences. The primary purpose of the
entrance and exit conferences is to keep
the facility fully informed as to planned
survey procedures and preliminary
results. We are confident that survey
findings would still be valid should the
facility cheose not to cooperate at the
entrance or exit conferences or both.

We do not believe it appropriate to
either prohibit facility staff from
accompanying surveyors or require staff
to accompany surveyors. Guidelines
leave this matter entirely to the
preference of the surveyors, with the
sole exception that interviews with
residents should be conducted in private
so that residents can speak freely. Also,
we have not prescribed the order in
which surveyors must carry out the
survey tasks.

As recommended, we have changed
the wording of § 488.26(e)(8) (as )
redesignated from § 405.1906) regarding
follow-up surveys to conform with that
of proposed § 442.30(a)(7)(viii). Both
sections will now require "follow-up
surveys as appropriate.” We have nof,
however, made any additions to the
eight required survey elements. Each of
the additions suggested by the
commenter is a component of one of the

—
Surv
proc
Cc
regul
been
coms
new
requ
follo"
.

all st

L
regar
comf
cond

. .
SUrve
mem!

o]
State
level
home

Re:
unan
sectic
Manu
are in

on un
langu
emph
unani
guide
Certa
an im
and tl
langu.
We in
that ir
rovis
vithd
and C
acilit
egist
300,
Con
emb
alue
emb
hat s1
emb
lway
ecom
yalual
Omm:
eimby
his ru
Con
mainl
rovid
ropos
rovid
n wh
egulaf
roble
eficie
ubsta
‘clear,
egulal
ropos



of

h

ep
d

o

e

0

the

J

Federal Register / Vol. 53, No. 117 / Friday, June 17, 1988 / Rules and Regulations

22853

survey elements and is addressed in the
procedural guidelines.

Comment: In addition to the
regulatory recommendations that have
been addressed above, seven
commenters had other suggestions for
new or expanded regulatory
requirements. These include the
following:

« The regulations should require that
all surveys be unannounced;

» The language in § 405.1906(a)
regarding evaluation of a provider's
compliance with the standards within a
condition should be amended;

¢ The regulations should require
surveyors to interview the family
members of residents; and

* The regulations should require that
States provide a uniformly-determined
level of reimbursement to all nursing
homes.

Response: The requirement for
unannounced surveys is contained in
section 2700 of the State Operations
Manual. In response to comments, we
are incorporating the recommendation
on unannounced surveys by adding
language to the procedural guidelines to
emphasize the need to conduct
unannounced surveys. As modified, the
guidelines are now located at § 488.110.
Certain provisions in OBRA 1987 have
an impact on both unannounced surveys
and the introductory regulatory
language on compliance determinations.
We intend to issue a new proposed rule

that incorporates the OBRA 1987
provisions. In the meantime, we have
withdrawn our proposed rule on Survey
nd Certification of Health Care
Facilities, published in the Federal
egister on November 18, 1967 at 52 FR

300.

Concerning the interiew of family
embers, we recognize the potential
‘alue of the views of residents’ family
embers. Although we cannot mandate
hat surveyors interview family
embers since family members may not
lways be present, the guidelines
ecommend that surveyors use this
aluable source of information. The last
omment, regarding nursing home
e}mblersement. is beyond the scope of

18 rule,

Cgmment: Twenty-six commenters
mainly State survey agencies and
rovider groups) stated that the
roposed survey system does not
rovide sufficient guidance to surveyors
n when resident care fails to meet
egulatory standards and when care
ro.bl.ems constitute enforceable
eficiencies. They cited the need for
.ubstanlive standards of care that are
clear, specific and adopted in
egulations," They felt that neither the
roposed regulations nor the

accompanying guidelines sufficiently
addressed this issue. Specific concerns
raised included:

* Lack of quantifiable standards for
determining deficiencies,

* Lack of criteria for classifying
severity of deficiencies, and

* Over-reliance on surveyor
judgment.

Commenters stated that these types of
problems raised doubts about the
reliability of the new survey process
when used by a number of different
SUrveyors.

Response: This rule addresses
HCFA's prescribed survey methodology
and the related duties of the State
survey agencies. It is not the appropriate
vehicle for establishing regulatory
standards of care for nursing homes.
These new survey regulations, survey
forms and guidelines are rooted in the
current nursing home requirements,
which are the conditions of participation
for SNFs and standards for ICFs, which
are found at 42 CFR Part 405, Subpart S,
and Part 442, Subpart C. Within the
parameters of the existing quality of
care standards, we have provided
surveyors with as much detailed
guidance as possible for making
determinations on facility compliance.

We recognize the need for increased
objectivity in decisionmaking criteria in
order to enhance the overall reliability
of the survey process. That is why the
new process requires that surveyors
employ a highly structured survey
methodology. including stratified
sampling based on specific care needs,
to better ensure that deficiency citations
have a resident-specific basis. However,
deficiency citation remains primarily a
matter of surveyor judgment. Our long-
range objective is to establish
quantifiable norms and standards for
use by surveyors on a national basis for
determining deficiencies. We will pursue
this goal through development of a
standardized system for resident
assessment that can provide the base-
line data needed to make
determinations regarding facility
performance based on resident
outcomes.

The proposed conditions of
participation for long term care facilities
(published in the Federal Register on
October 16, 1987) would require annual
resident assessments in all participating
nursing facilities. This would facilitate
the development of more objective
criteria for deficiency determinations.

Comment: Three commenters
supported our approach of publishing
the survey forms and guidelines as
appendices to the proposed rule rather
than incorporating them in the
regulations. Three other commenters felt

that the forms and guidelines should be
in the regulations, with one of these
commenters stating that the care
guidelines impose requirements on
facilities beyond the scope of the
regulations. Finally, 15 State agencies
expressed the belief that the court's
order in Smith v. Bowen required the
Secretary to publish the forms and
guidelines as regulations. The State
agencies did not take a position on this
issue, except to agree that the care
guidelines must be published as
regulations to the extent that they
“expand substantive regulatory
requirements"”. They also raised the
overall question of the legal status of the
care guidelines.

Response: Our intent in the proposed
rule was to set forth the survey forms
and guidelines for public comment. In
this final rule we are publishing, as part
of the text of the regulations, the long
term survey report forms, procedural
guidelines, and care guidelines, as
required by the court order.

Comment: Twenty-two commenters
believed that there was a need to
change the regulatory requirements for
nursing homes, and many stated that the
publication of new survey regulations
was premature in view of the
Department's proposed changes in the
underlying regulatory requirements.
Commenters pointed out that survey
forms and guidelines would need to be
revised in accordance with the new
conditions of participation when the
conditions are published as a final rule,
and stated that the public should have
an opportunity to participate in the
refinement process.

Response: The publication of these
survey regulations is in accordance with
the court order in Smith v. Bowen of
February 18, 1988. We agree that there is
a need to revise the conditions of
participation in the regulations and, as
noted above, we have published
proposed regulations to this effect.
When the new conditions of
participation are published as final
regulations, we will make necessary
refinements to the survey process, forms
and guidelines. In order to ensure the
greatest involvement of concerned
parties, we intend to establish a work
group consisting of representatives of all
major involved parties to assist us in
this process.

Il. General Comments on Survey
Methodology

The following comments are on the
survey methodology as presented in the
preamble discussion (pp. 24753-24758)
and the appendices (pp. 24761-24888) to
the proposed rule. The appendices




22854

Federal Register / Vol. 53, No. 117 / Friday, June 17, 1988 / Rules and Regulations

included the actual long term care
survey forms, Parts A and B, the Care
Guidelines, and the Procedural
Guidelines.

A. Failure to Incorporate IoM
Recommendations

Comment: Eighteen commenters
indicated that the proposed changes in
the survey system do not go far enough
in implementing recommendations of the
Institute of Medicine's 1986 report on
quality of care in nursing homes.
Specific concerns included:

* Failure to devise a two-stage survey
approach (i.e., a short standard survey
for all facilities, with an extended
survey for facilities that performed
poorly on “key indicators");

* Need to develop a standardized
resident assessment system for use by
nursing homes; and

¢ Lack of true outcome measurement
in the new survey system.

Response: This final rule responds to
the February 18, 1988 court order
discussed above, and does not represent
an end to our efforts to improve the
survey process in line with IoM’s
recommendations.

OBRA '87 mandates the
implementation of both a two-stage
survey approach and standardized
resident assessments by October 1, 1990,
Over time, the standardized assessment
data will provide the longitudinal,
resident-specific information needed to
incorporate true outcome measurement
into the Federal quality assurance
system.

B. Surveyor Training, Qualifications and
Team Composition

Comment: Twenty-three commenters
cited the importance of adequate
surveyor training in using the new
survey methodology. The majority of
these commenters were State survey
agencies and objected to HCFA's
training approach, which relies on a
group of Federally-trained surveyors
from each State to train remaining
surveyors. Other commenters suggested
that HCFA should:

* Place increased training emphasis
on resident rights issues and techniques
for resident inferviews;

* Establish basic and continuing
education, and training requirements for
surveyors;

* Increase HCFA's training program
from 1 to 2 weeks and devote more time
to uniform deficiency citation; and

* Make sure new surveyors are
trained in Part A of the survey process
(the administrative and procedural
requirements),

Response: We do not have sufficient
resources to provide direct Federal

training for approximately 3,000 long
term care surveyors. We will develop
and provide detailed materials and
methodologies to States and Federal
Regional Offices for training purposes.
Included in these materials will be an
instructor's manual, which will provide
step-by-step directions on how to use
the materials and implement the training
programs. We will provide at least four
sessions for survey agency and Regional
Office personnel to instruct them on the
new regulations and survey procedures
and the use of the training materials. In
response to the other suggestions on
training:

* Techniques for resident interview
will continue to be an intergral part of
training courses and training materials.
We will focus more attention on
resident rights when we train surveyors
on the new regulations.

* Requirements for basic training are
established. Each surveyor is required to
complete a HCFA orientation program
provided at the State level and to attend
one of three HCFA basic courses
depending on the surveyor's job
responsibility. The opportunity for
continuing education is provided
through a series of specialty courses
offered annually.

¢ In 1980, a 2-week basic training
program was reduced to one week with
the implementation of the new
orientation program at the request of the
State survey agencies. The new
orientation program was designed to
provide surveyors with information on
specific regulatory requirements and
survey procedures necessary to
determine compliance with these
regulations. The 1-week basic course is
designed to teach and enhance skills
necessary to conduct a comprehensive
survey. The reduction from a 2-week to
1-week course was strongly urged by
State agency directors.

* As part of the orientation program,
new surveyors are trained in Part A of
the survey process.

Comment: Twenty-six commenters
addressed the closely related issues of
surveyor qualifications and team
composition. Nineteen commenters
wanted HCFA to establish regulatory
team composition requirements, with the
most common suggestion being that
teams include at least one registered
nurse and other professional disciplines
as appropriate. Other suggestions were
that teams be multi-disciplinary, that a
facility administrator be on each team,
and that all surveyors be health
professionals with “generalist”
surveyors not permitted. Seven
commenters recommended that HCFA
establish minimum qualification
requirements for surveyors, such as

professional credentials, geriatric
education, training and experience
requirements, and proficiency testing.

Response: We contract with the
States to conduct long-term care
surveys, through agreements established
in accordance with section 1864(a) of
the Social Security Act (the Act). These
agreements provide the States with the
discretionary power to set their own
team composition and surveyor
qualification standards. However,
current survey guidelines specify that
survey teams should consist of at least
one registered nurse and other
disciplines, as appropriate,

OBRA '87 requires minimum
qualifications be established for
individual surveyors and requires that
multi-disciplinary survey teams include
a registered professional nurse by
October 1, 1990. We will make any
changes in regulations, agreements with
States, and procedures that are
necessary to implement these provisions
timely.

C. Coordination with Ombudsman

Comment: Twenty-one commenters
urged us to require that State survey
agencies consult with long-term care
ombudsman programs prior to each
survey. Some of these commenters also
suggested that survey agencies be
required to consult with State fraud
control units and use available
complaint information as standard parts
of the survey process.

Response: We support the exchange
of information between long term care
ombudsman organizations and the State
survey agencies. We will develop
regulations to implement the OBRA '87
provision that, beginning October 1,
1990, requires each State survey agency
to notify the State ombudsman of a
survey finding of noncompliance with
any Federal requirement.

HCFA's current complaint procedures
already require that State agencies (1)
investigate all complaints against
Medicare or Medicaid certified ficilities;
and (2) in preparation for a survey,
review any relevant information
concerning the facility, including
complaints. OBRA '87 also mandates
that by October 1, 1990, each State
ensure that its State Medicaid fraud and
abuse control unit has access toall
information of the State survey agencies.
We believe that current procedures,
combined with the OBRA '87 provision,
will produce sufficient consultation and
exchange of information between the
State survey agencies and the fraud
control units.
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. Coordination of Survey Process and
ispection of Care (IoC) Review

Comment: Of the twenty-one
smmenters who raised the issue of
gordination of survey process and
hspection of care review, eighteen felt

at HCFA should require the
ntegration of the two review processes
b a national basis. They also urged that
ICFA enforce the current requirement
h 42 CFR 456.612(c) that Medicaid
gencies share Io€C data with survey
gencies. Other commenters expressed
he general need for more coordination
between survey and loC reviews, and
ne respondent stated that HCFA
hould mandate that the new survey
rocess would suffice to meet a State’s
bligations to conduct IoC reviews.
Response: We have long supported
e integration of the survey process
ith IoC reviews and have encouraged
tates to integrate the two processes.
owever, current law does not
uthorize us to require integration or to
llow States to meet their IoC
bligations via the survey process. Since
ongress has provided in OBRA '87 that,
ffective October 1, 1990, States will no
pnger be required to conduct loC
eviews in SNFs and ICFs, further
ttempts by HCFA to pursue integration
ould be pointless. Finally, we believe
at we are properly enforcing the data-
haring requirement in § 456.612(c), and
be will do so as long as it remains in
fect. We are not aware on any
stance in which a Medicaid agency
as refused to share loC data with a
Ivey agency.

State Experimentation

Comment: Sixteen commenters
pcommended that HCFA continue to
rmit States to carry out

emonstrations or experiments of
inovalive survey approaches and
icorporate findings from such
hperiments into the national survey
0cess.

Response: We remain receptive to

ate proposals for innovative survey
proaches. Approval of such proposals
.pcnd_s primarily on their potential for
hproving the survey process consistent
ith our long-term national objectives,
ch as the development of a two-stage
Ivey process and the eventual
stablishment of longitudinal outcome
orms that can provide a more objective
eans of measuring nursing home
tformance. The State of New York is
oW conducting a combined survey and
bC demonstration project. In addition,

€ are now in the process of selecting at
4515 States to participate in a large-
ale demonstration project focusing on
| Integration of case-mix payment and

quality assurance systems in nursing
homes. Nearly thirty States have

expressed interest in this demonstration,

which will undoubtedly have significant
implications for the survey and
certification process.

F. National Data Collection

Comment: Fifteen State agencies
emphasized the importance of an
automated national data system for
collecting information from the new
survey process. At the same time, they
recommended that States be allowed
exemptions from use of the forms as
long as the States still collect all
required information

Response: Since we already have in
place an automated national system for
the collection of facility performance
and aggregate resident data, the
Medicare/Medicaid Automated
Certification System, (MMACS), we
assume that commenters are suggesting
that an automated system is needed for
the collection of data on individual
residents. We are committed to the
development of a national data base of
this type as the end product of cur
efforts to collect standardized
assessment information on all residents
of certified nursing homes. However, to
maintain a nationally uniform and
consistent process and to preserve the
integrity of the national data base,
granting exemptions would pose serious
problems in any attempt to use uniform
national data for trend, fiscal, and
research purposes.

G. Survey Agency Funding

Comment: Two consumer advocacy
groups stated that the quality of the new
survey system would depend largely on
the allocation of sufficient additional
resources to allow surveyors ample time
to implement the new resident-centered
process.

Response: We believe that resource
allocations to the States are sufficient to
allow surveyors to carry out the new
survey process in the prescribed
manner. In fiscal year 1987, we
substantially raised all State allocations
to accommodate an increase in the
required size of the resident sample that
surveyors must review,

H. Medicaid Discrimination

Comment: Four respondents, including
three national consumer advocacy
groups, noted that the new survey
methodology fails to cover the issue of
discrimination by nursing homes against
Medicaid beneficiaries. They
recommended that HCFA incorporate
this issue into the survey process.

Response: HCFA agrees that the issue
of possible discrimination against

Medicaid beneficiaries should be
addressed to the extent possible in the
survey process. The current survey
process does investigate this area in the
course of reviewing compliance with
resident rights, transfer and discharge
requirements, in addition to the
complaint investigation procedures
noted above. As these commenters
recommended, however, changes to both
the procedural and care guidelines are
needed to ensure that this issue is more
explicitly addressed in each nursing
home survey. This can best be achieved
by a consensus-based task force
approach, which we plan to use in
making additional revisions to the
survey process rules after we issue a
final rule that revises the conditions of
participation.

I. Rights of Nursing Homes

Comment: Two commenters felt that
the proposed regulations do not provide
sufficient opportunity for nursing homes
to disagree with and appeal survey
findings. They suggested the
establishment of a provider embudsman
and penalties against survey agencies
for invalid surveys.

Response: These regulations
specifically address the duties of the
State survey agencies in earrying out
certification surveys. Thus, this is not
the appropriate forum for these
recommendations. However, we believe
that current Medicare and Medicaid
regulations (most prominently 42 CFR
Part 405, Subpart O and 42 CFR Part 442)
provide nursing homes with full
reconsideration and appeal rights.

J. Changes in Application of Surveys

Comment: One commenter
recommended that HCFA allow deemed
status to hospital-based SNFs
accredited by the Joint Commission for
Accreditation of Health Organizations,
while another suggested that the new
survey methodology be applied to swing
bed hospitals.

Response: These issues are outside
the scope of this rule.

K. Survey Focus Too Limited

Comment: Three respondents
expressed the concern that the new
survey's focus on resident outcomes is
not sufficiently comprehensive. They
believe that although surveyors are
required to identify and assess the care
of residents with conditions that are
presumed to have poor outcomes (such
as decubitus ulcers and contractures),
surveyors are not instructed to look into
the absence of good outcomes (such as
increased functioning through physical
therapy or other rehabilitation efforts).
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Response: The focus of the survey
process is on whether or not appropriate
care is furnished to meet each resident's
needs, including needs such as
increased functioning whenever
possible. Both the survey forms and
guidelines address the absence of good
outcomes as an issue for surveyor
review, specifically under the areas of
Restorative Nursing, Specialized
Rehabilitative Services, Social Services,
Activities and various Plan of Care
requirements. We also implemented
changes in the sampling methodology to
ensure that the survey process does not
focus too narrowly on the presence of
negative outcomes.

L. Regulatory Impact

Comment: Two State provider
organizations disputed our assessment
in the proposed rule that the new survey
process would not cause any additional
economic burden on nursing homes. The
commenters claimed that increased
documentation requirements and
deficiency “avoidance” and correction
measures would be costly to facilities,
with one commenter estimating
increased costs at $3-6 per patient day.

Response: Neither the new regulatory
provisions nor the new survey
methodology itself impose any new
requirements on facilities. This final rule
reflects current policy and procedures
and would only serve to codify in
regulations those practices that have
already been implemented.

HI. Technical Comments on the Content
of the Survey Forms and Guidelines

A. Survey Report Form

Comment: We received about 160
suggestions for changes to the survey
report forms. Listed below are the major
issues that were raised and an overview
of other types of suggestions:

» Standard-level deficiencies for both
SNFs and ICFs should be identified as
such throughout the survey report forms.

* Differing requirements for SNFs and
ICFs need to be more clearly delineated
on the forms.

¢ The Resident Census and
Conditions of Residents section of the
Part B form should be revised to include
all the special care categories included
in the procedures for selecting a resident
sample.

* Individual survey report form items
should be moved from Part A (review of
administrative and procedural
requirements) to Part B (review of
requirements directly affecting resident
care) or vice-versa.

* All or parts of the survey report
form should be redesigned.

* Individual survey report form items
need to be changed or added to the
forms.

Response: As suggested by
commenters, we have revised the forms
by identifying standard-level
deficiencies, clarifying which items
pertain solely to SNFs or ICFs, and
adding several care categories to the
resident census section of the forms to
correspond with the procedures for
selecting a resident sample.

We have not transferred any survey
report form items between Part A and
Part B, nor have we made major changes
in forms design at this time. The content
and design of the Parts A and B forms
were developed and refined through a
lengthy process of work group meetings
and field testing prior to
implementation. We are deferring major
forms design and content changes to
coincide with the planned refinements
in the overall survey process that will be
necessitated in conjunction with the
revised long term care conditions of
participation and the new OBRA '87
requirements. HCFA again intends to
use a work group approach to
developing a refined survey process.

In considering the numerous
suggestions for changes or additions to
the forms, we accepted the following
types of changes:

* Clarification of requirements—For
example, in the section of the survey
report form covering Resident Rights,
Section C—Transfer and Discharge
(F65-68), we amended the form to
include the regulatory language
regarding the timeframe for notification
of residents prior to transfer.

* Omissions—For example, we added
to the survey form several ICF standards
dealing with dietary services, social
services and activities that had been
inadvertently omitted from the form.

* Corrections—For example, we
changed the form to reflect a regulatory
change for ICFs that requires that drug
regimen reviews be conducted by a
pharmacist rather than a registered
nurse.

We did not make changes that would
exceed or conflict with current
regulatory requirements, such as the
suggested addition of an item
concerning whether each resident has
received a complete annual physical
examination. We are deferring for future
consideration suggestions for items
associated with new requirements likely
to be included in the revised long term
care conditions of participation (for
example, elevate all resident rights
requirements to standard level). Finally,
we rejected suggestions that reflected
incorrect understanding of the current

regulations or the survey report form
itself.

B. Procedural Guidelines

Comment: We received approximately
150 suggestions for changes to the )
procedural guidelines. The procedural
guidelines are a resource document that
assists surveyors in applying the long
term care survey process. Many of these
suggestions paralleled recommendations
regarding the proposed rule and the
overall survey methodology and thus
have been addressed in previous
comments (for example, the issue of
survey team composition or the
recommendation that the requirement
for entrance and exit conferences be
deleted). Summarized below are the
remaining major issues that were raised
and an overview of suggestions for
technical changes or language
modifications:

 Selection of a Sample of Residents
for Review. Commenters focused on the
following concerns:

—The increased sample size was
unnecessary and burdensome to
Surveyors.

—The sample selection methodology
was confusing and the use of one of
the sample slection options (Option B.
Substitution) could destroy the
representative nature of the sample.

—Additional special care categories
should be specified for inclusion in the
targeted portion of the resident
sample.

» Use of Part A Survey Process.
Several commenters, mainly consumer
advocates, expressed the view that a
full or partial Part A survey should be
conducted on a regular basis.
Suggestions included conducting Part A
in all facilities on an annual basis, on a
bi-annual basis, following a change in
ownership or management, and
whenever serious deficiencies are
identified during the regular Part B or
Life Safety Code surveys.
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« Resident Interviews—Commen!ers
expressed strong support for the
introduction of resident interviews into
the survey process but also offerfzd the
following suggestions for improving the
interview process:

—Increase the average time suggested
for interviews from 15 minutes to 30-
60 minutes.

—Emphasize to surveyors the
importance of protecting lbe privacy
of the resident during the interview.

—Require that family members pf
residents be part of the interview
process.
¢ Technical Changes—Commenters

had many suggestions for additions of
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changes to the procedural guidelines
that would either clarify the instructions
to surveyors or make minor procedural
changes in the survey process.

Response: Our responses to the above
issues are as follows:

* Selection of a Sample of Residents
for Review. The sample size and
methodology prescribed in the
procedural guidelines was based on
extensive research conducted by Brown
University, under contract to HCFA
beginning in 1984, on how surveyor
resources could be used most effectively
to identify care deficiencies. The
research clearly showed the increased
statistical power of increasing the
sample from a straight 10 percent to the
present proportional system (with an
average sample of approximately 20
percent), and we increased funding to
the State survey agencies in accordance
with the increased sample size
requirement, We consulted with the
work group of State, consumer and
industry representatives, and they
generally supported the increased
sample size. No changes in the sample
size were made based on the comments.

The refined methodology for selecting
aresident sample, consisting of a
primarily random approach with limited
largeting of specified care categories,
was also subjected to work group
review prior to implementation. Based
primarily on the comments of surveyors
who used the new methodology in the
field, we have changed the procedural
guidelines to eliminate the
“substitution” sampling option that
surveyors found confusing and
ineffective.

Finally, we have not added any new
special care categories to the current list
specified for targeted review. Without
substantial further increases in surveyor
funding, the addition of more such
categories would jeopardize the
tepresentative nature of the primarily
random sample. Since the specified care
categories were developed based on
current quality of care requirements, we
will reconsider the list when we refine

the survey process subsequent to the
new nursing facility conditions of
participation.

* Use of Part A Survey Process. The
New survey process, as embodied in the

Part B survey, was designed to focus
inspections on direct resident care and
the outcomes of that care rather than on
the structural requirements contained in
Part A. By discontinuing the regular
feview of many administrative and
structural requirements (for example,
Vlaws, committee minutes), we were

able to concentrate survey resources
Mo the in-depth observation, interview
ond record review of individual

|

residents. This change in emphasis was
advocated by providers, consumers and
surveyors, and the efficacy of this
approach was demonstrated by a series
of State experiments carried out prior to
the national implementation of the new
survey process.

Conducting Part A surveys on a
regular basis in all nursing facilities, in
addition to the standard Part B survey
and Life Safety Code inspections, would
significantly increase the burden on
both States and providers without any

likelihood of improvement in direct care.

Facilities must still comply with all Part
A requirements, and surveyors are
expected to verify compliance with
administrative and structural
requirements that may be associated
with Part B deficiencies.

The new nursing facility conditions of
participation are likely to include a
significant consolidation in the type of
administrative and structural
requirements now contained in Part A.
In the course of the subsequent survey
refinement process, we will consult with
a work group to determine how best to
incorporate review of such requirements
into the refined survey methodology.

* Resident Interviews—Procedural
guidelines do not limit the length of
interviews to 15 minutes, and surveyors
are free to conduct extended interviews
as necessary, if the resident does not
object. However, we believe that, on the
average, 15 minutes is sufficient for the
surveyor to accomplish the purpose of
the interview, particularly in view of the
increased number of interviews now
required under the revised method for
determining sample size.

As suggested, we have changed the
procedural guidelines to emphasize that
each resident interview should be
conducted in private, unless the resident
specifically requests that another
individual be present.

Lastly, it is not feasible to require that
each resident’s family member(s) be
included in the interview process while
still conducting surveys on an
unannounced basis. Guidelines continue
to instruct surveyers to converse with
available family members of residents
selected for in-depth review.

* Technical Changes—In considering
the suggested technical changes, we
generally accepted and made changes
based on the following types of
suggestions:

—Clarification of meaning. For example,
we added or revised language
regarding the overall purpose of
several process components and
specified that the surveyor conducting
the drug pass should be a pharmacist
or a registered nurse. We also deleted

language that was interpreted as
casting doubt on the veracity of
information obtained through resident
interviews.

—Corrections. For example, we changed
the time frame for submission of plans
of correction to coincide with the
State Operation Manual instructions.

We did not make changes that would
result in redundancy or in unnecessarily
reduced surveyor flexibility in
conducting the survey. For example, we
chose not to add a repeated discussion
of the importance of observing resident
and staff interactions and whether
resident rights are respected to the
section of the guidelines covering the
drug pass, since the importance of these
concerns had previously been stressed.
Nor did we require that surveyors
complete all resident observation and
interview prior to beginning record
reviews.

We also did not make changes when
we received numerous directly
conflicting comments on a particular
issue. Two examples of such issues
include whether or not facility staff
should accompany surveyors on the
facility tour and whether he dining and
eating assistance observation should be
consolidated or expanded. We believe
these types of issues should be deferred
to the planned work group for
resolution.

C. Care Guidelines

Comment: Commenters submitted
about 250 individual suggestions for
changes to the care guidelines, which
are extensive surveyor reference
manuals containing examples of the
types of information to be collected and
reviewed by surveyors in order to make
determinations regarding facility quality
of care. The large majority of these
suggestions involved modifications to
the Dietary Services, Resident Rights
and Nursing Services sections of the
guidelines. Most of the remaining
suggestions addressed minor technical
changes in scattered portions of the
guidelines. A few commenters raised
general issues related to the care
guidelines, including:

* The need to establish a task force or
work group to discuss changes;

* Concern over the care guidelines
exceeding regulatory requirements; and

* The importance of using open-
ended interview questions and not
incorporating a negative bias into the
guidelines.

Response: The care guidelines are
intended as a resource document to
assist surveyors in applying the long
term care survey process. Unlike the
survey report forms or the procedural
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guidelines, the care guidelines do not
represent prescriptive or comprehensive
instructions to surveyors. Instead, the
care guidelines provide common
examples of the types of information
surveyors should review in order to
make determinations on facility
compliance with quality of care
standards. Our review and disposition
of the comments on the care guidelines
were based on this understanding of the
limited purpose and scope of the
guidelines.

The first criterion we used in
considering comments was consistency
with the existing regulations and law.
We made changes to the guidelines
based on suggestions that helped make
the guidelines more consistent with the
regulations; we rejected changes that
would result in the guidelines exceeding
or conflicting with regulatory
requirements. For example:

¢ We added suggested interview
questions regarding mail delivery and
the receipt of phone calls, based on
compatibility with the resident rights
regulations.

* We added a recommendation that
surveyors should check whether
information regarding the use of
restraints is contained in nursing notes
and the medical record, based on
consistency with medical record
requirements.

* We did not add suggested language
instructing surveyors to verify whether
the pharmacist notified the dietary
department of adverse food or drug
interactions; although this may be a
desirable standard of practice, it is not a
regulatory requirement.

* As suggested, we modified a
reference to the "'posting" of resident
rights, because regulations require only
that residents be informed of their rights
and that the resident rights policy be
available.

A second criterion that we applied in
assessing the commenters' suggestion
was whether each suggestion conformed
with the intended scope of the
guidelines. Thus, we had to weigh the
value of providing additional guidance
to the surveyor against the drawbacks
of becoming too prescriptive, too
simplistic for the target audience of
surveyors, or so all-inclusive as to be
unmanageably large for ready use by
surveyors. For example:

¢ We added suggested observation
items, interview questions, record
review items and evaluation factors in a
number of areas associated with specific
special care categories reviewed during
a survey, including catheters, bowel/
bladder training, colostomy, parenteral
fluids/IVs, tracheostomy, tube feeding,
and physical and chemical restraints.

* We did not add suggested
descriptions of the various types of
exercises that should be provided to
residents upon release from different
kinds of physical restraints.

¢ We added suggested interview
questions regarding the availability of
activities to bedfast residents and the
degree of choice provided to residents in
such matters as clothing, meals, bathing
schedule, etc. A

¢ We did not believe it necessary to
instruct surveyors to take into
consideration time of day or recent
aclivities when assessing the
appropriateness of resident grooming or
hygiene or to provide a definition of the
term “clinical study".

Thoughout the care guidelines, we
attempted to incorporate suggested
changes that would make interview
questions more open-ended or that
would eliminate a perceived negative
bias from interview questions. We also
adopted suggestions that we delete or
rephrase interview questions that would
tend to undermine a resident’s
confidence in the facility or would call
on a resident to comment on the care
provided to another resident. We did not
accept suggestions that were not in
keeping with the outcome-oriented
nature of the survey process, such as
instructing surveyors to review
committee minutes, policy manuals or
other written administrative materials.

As noted previously, we believe that
many of the suggestions and issues
raised by the commenters should be
deferred to a work group of regulators,
industry representatives, health
professionals, and consumer advocates
for resolution. With respect to the care
guidelines, we believe that the work
group approach is particularly suitable
for the many clinical practice issues that
were raised. In the Dietary Services
area, for example, most of the
suggestions we received consisted of
often conflicting views on the proper
nutritional standards that surveyors
should be using in assessing resident
meals and nutrition plans. Such aspects
of the care guidelines were developed
and refined via a consensus-based
process, and we believe that the same
approach should be applied to their
continuing evolution.

Revisions to the Regulations

We are adopting as final the proposed
rule published in the Federal Register
July 1, 1987 at 52 FR 24752 with the
following modifications:

* We are revising the Medicaid
regulations, § 442.30(a)(5)(ii), to clarify
that surveyors will observe not only the
actual provision of care and services to

residents, but also the effects of that
care.

* We are revising § 442.30(a)(4) by
removing the specific reference to a
section of the State Operations Manual.

* We are redesignating the content of
Part 405, Subpart S, Certification
Procedure for Providers and Suppliers of
Services, to new Part 448, Subparts A
and B. As part of our plan to make the
Code of Federal Regulations easier to
use, we are redesignating Subpart S of
Part 405 as Part 488, Subparts A and B.
This redesignation merely transfers the
existing content of Subpart S to Part 488
without substantive change. We have
made only technical changes including
revised cross-references.

e We are revising the Medicare
regulations at redesignated § 488.26(b)(2)
(formerly § 405.1906) to clarify that
surveyors will observe not only the
actual provision of care and services o
residents, but also the effects of that
care.

* We are revising redesignated
§ 488.26(c) by removing the specific
reference to a section of the State
Operations Manual.

» We are revising redesignated
§ 488.26(e)(8) (formerly § 405.1906) to
provide that follow-up surveys are
conducted “as appropriate” to conform
to the wording of § 442.30(a)(7)(viii).

¢ In Part 488, Subpart C, we are
adding § 488.100 to include the long term
care survey forms, Part A.

e We are adding § 488.105 to Subpart
C to include the long term care survey
forms, Part B.

» We are adding § 488.110 to Subpart
C to include the Procedural guidelines
used in long term care surveys.

e We are adding § 488.115 to Subpart
C to set forth the Care guidelines used to
survey facilities.

Regulatory Impact Analysis

Executive Order (E.Q.) 12291 requires
us to prepare and publish an initial
regulatory impact analysis for any
regulation that meets one of the E.O.
criteria for a “major rule"; that is, that
would be likely to result in: An annual
effect on the economy of $100 million or
more; a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or.
significant adverse effects on ‘
innovation, or on the ability of Unnled
States-based enterprises in domestic o
export markets. In addition, we
generally prepare an initial regplatory
flexibility analysis that is consistent
with the Regulatory Flexibility Act ;
(RFA) (5 U.S.C. 601 through 612), unless
the Secretary certifies that a propusvd
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kegulation would not have significant

conomic impact on a substantial

humber of small entities. For purposes of
he RFA, we treat all long-term care
acilities as small entities.

This final rule reflects current policy
ind procedures and would only serve to
odify in regulations those practices
vhich have already been implemented.
his rule would not establish any
ncremental economic burden beyond
hose currently experienced by long-
erm care facilities.

For these reasons, we have
fetermined that a regulatory impact
inalysis is not required. Further, we
ave determined, and the Secretary
ertifies, that this final rule will not have
p significant economic impact on a
kubstantial number of small entities, and
ve have therefore not prepared a
egulatory flexibility analysis.

Paperwork Reduction Act of 1880

Sections 488.100, 488.105, 488.110 and
88.115 of this final rule contain
formation collection requirements. As
equired by the Paperwork Reduction
\ct of 1980 (44 U.S.C. 3504), we are
fubmitting the forms and guidelines to
he Executive Office of Management
ind Budget (EOMB) for its review. Other
prganizations and individuals desiring
0 submit comments on the information
ollection requirements should send
em to: Allison Herron, Desk Officer for
iCFA, Office of Information and
Regulatory Affairs, Room 3002, New
xecutive Building, Washington, DC

0503,
ist of Subjects
2 CFR Part 405

Administrative practice and

rocedure, Health facilities, Health
brofessions, Kidney diseases,
aboratories, Medicare, Nursing homes,
feporting and recordkeeping
Equirements, Rural areas, X-rays.

2 CFR Part 442

Grant programs—health, Health
icilities, Health professions, Health
®cords, Medicaid, Nursing homes,
ulrition, Reporting and recordkeeping
fuirements, Safety.

2CFR Part 468

H_eglth facilities, Survey and
tification, Forms and guidelines.

REDESIGNATION TABLE
Old section New section
ant
_ :?155 span 488
?5 1901(0) it e pran';:m
051901 (b) and (0) ..o 488.03

REDESIGNATION TABLE—Continued

Old section New section
405.1901(d) 488.05
405.1901(e). 488.06
405.1901(q). 488.08
405.1902(a) . 488.10
405.1902(b). 488.11
405.1802(c). 488.12
405.1902(d). 488.14
405.1903 488.18
405.1904 488.20
405.1905 488.24
405.1906 488.26
405.1907 488.28

Subpart B
405.1908 488.50
405.1909 488.52
405.1910 488.54
405.1911 488.56
405.1912 488.60
405.1913 488.64
Subpart C
488.100
488.105
488.110
488.115

42 CFR Chapter IV is amended as set
forth below:

CHAPTER IV—HEALTH CARE FINANCING
ADMINISTRATION, DEPARTMENT OF
HEALTH AND HUMAN SERVICES

SUBCHAPTER E—STANDARDS AND
CERTIFICATION

A. A new Part 488 is established
under Subchapter E, to read as follows:

PART 488—SURVEY AND
CERTIFICATION PROCEDURES

Subpari A—General Provisions

Sec.

4881 Definitions.

488.3 Conditions of participation:
Conditions for coverage.

488.5 Effect of JCAHO or AOA
accreditation.

488.6 Validation survey.

488.8 Civil rights requirements.

488.10 State survey agency review:
Statutory provisions.

488.11 State survey agency functions.

488.12 Effect of survey agency certification.

488.14 Effect of PRO review.

488.18 Documentation of findings.

488.20 Periodic review of compliance and
approval,

488.24 Certification of noncompliance.

488.26 Determining compliance.

488.28 Providers of suppliers with
deficiencies.

Subpart B—Special Requirements

488,50 Special requirements applicable to
skilled nursing facilities with
deficiencies.

488,52 Special requirements applicable to
independent laboratories.

488.54 Temporary waivers applicable to
hospitals.

488,56 Temporary waivers applicable to
skilled nursing facilities.

488.60 Special procedures for approving
end-stage renal disease facilities.

488.64 Remote facility variances for
utilization review requirements.

Subpart C—Survey Forms and Procedures
488.100 Long term care survey forms, Part A.
488.105 Long term care survey forms, Part B.
488.110 Procedural guidelines.

488,115 Care guidelines.

Authority: Secs. 1102, 1814, 1861, 1865, 1866,
1871, 1880, 1881 and 1883 of the Social
Security Act (42 U.S.C. 1302, 1395f, 1395x,
1395bb, 1395cc, 1395hh, 1385qq, 1395rr and
1395tt).

Subpart A—General Provisions

§ 488.1 Definitions.

As used in this part—

Accredited hospital means a hospital
accredited by the Joint Commission on
Accreditation of Healthcare
Organizations or by the American
Osteopathic Association.

Act means the Social Security Act.

AOA stands for the American
Osteopathic Association.

Certification is a recommendation
made by the State survey agency on the
compliance of providers and suppliers
with the conditions of participation and
conditions of coverage.

Full review means a survey of a
hospital for compliance with all
conditions of participation for hospitals.

JCAHO stands for the Joint
Commission on Accreditation of
Healthcare Organizations.

Provider of services or provider
means a hospital, skilled nursing
facility, home health agency, hospice,
comprehensive outpatient rehabilitation
facility, or provider of outpatient
physical therapy or speech pathology
services.

State includes the District of
Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, and
American Samoa.

State survey agency means the State
health agency or other appropriate State
or local agency used by HFCA to
perform survey and review functions for
Medicare.

Substantial allegation means a
complaint which reflects on the health
and safety of patients and raises doubts
as to a hospital's compliance with the
conditions of participation.

Supplier means any of the following:
independent laboratory; portable X-ray
services; physical therapist in
independent practice; ESRD facility;
rural health clinic; or chiropractor.

§488.3 Conditions of participation;
Conditions for coverage.

(a) Basic rules. In order to be
approved for participation in or
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coverage under the Medicare program, a
prospective provider or supplier must:

(1) Meet the applicable statutory
definition in section 1861 or section 1881
of the Act; and

(2) Be in compliance with the
applicable conditions prescribed in
Subpart K, L, M, N, Q, or U of Part 405,
Subpart C of Part 418, Part 482, or
Subpart A of Part 491 of this chapter.

(b) Special Conditions. (1) The
Secretary, after consultation with the
JCAHO or AOA, may issue conditions
of participation for hospitals higher or
more precise than those of either those
accrediting bodies.

(2) The Secretary may, at a State's
request, approve health and safety
requirements for providers and suppliers
in that State, which are higher than
those otherwise applied in the Medicare
program.

(3) If a State or political subdivision
imposes higher requirements on
institutions as a condition for the
purchase of health services under a
State Medicaid Plan appreved under
Title XIX of the Act, (or if Guam, Puerto
Rico, or the Virgin Islands does so under
a State plan for Old Age Assistance
under Title I of the Act, or for Aid to the
Aged, Blind, and Disabled under the
original Title XVI of the Act), the
Secretary is required to impose similar
requirements as a condition for payment
under Medicare in that State or political
subdivision.

§488.5 Effect of JCAHO or ACA
accreditation.

Institutions accredited as hospitals by
the JCAHO or AOA are deemed to meet
all of the Medicare conditions of
participation for hospitals, except:

(a) The requirement for utilization
review as specified in section 1861(e)(6)
of the Act and in § 482.30 of this chapter.

(b) The additional special staffing and
medical records requirements that are
considered necessary for the provision
of active treatment in psychiatric
hospitals (section 1861(f) of the Act) and
implementing regulations; and

(c) Any requirement under section
1861(e) of the Act and implementing
regulations which the Secretary, after
consulting with JCAHO or AOA,
identifies as being higher or more
precise than the requirements for
accreditation (section 1865(a)(4) of the
Act).

§488.6 Validation survey.

(a) Basis for survey. HCFA may
require a survey of an accredited
hospital to validate the JCAHO or AOA
accreditation process. These surveys
will be conducted on a selective-sample

basis, or in response to substantial
allegations of significant deficiencies.

(b) Effect of selection for survey. A
hospital selected for a validation survey
must: (1) Authorize its accrediting body
to release to HCFA or the State survey
agency (on a confidential basis for
JCAHO hospitals), a copy of the
hospital's current accreditation survey.
(For the rules on confidentiality, see 42
CFR 401.126: :

(2) Authorize carrying out the
validation survey; and

(3) Authorize its accrediting body to
release periodic status reports to HCFA
on correction of deficiencies when
HCFA and the accrediting body agree
that the latter will monitor the
correction deficiences.

(¢) Refusal to cooperate with survey.
If a hospital selected for a validation
survey fails to comply with the
requirements specified in paragraph (b)
of this section, it will no longer be
deemed to meet the Medicare conditions
of participation but will be subject to
full review by the State survey agency in
accordance with § 488.11 and may be
subject to termination of its provider
agreement under § 489.53 of this chapter.

(d) Consequences of finding of non-
compliance (1) If a validation survey
results in a finding that the hospital is
out of compliance with one or more
conditions of participation and a
significant deficiency is determined to
exist, the hospital will no longer be
deemed to meet the conditions of
participation. Specifically, the hospital
will be subject to the requirements
applied to unaccredited hospitals that
are found out of compliance following a
State agency survey under § 488.28, and
to full review by a State agency survey
in accordance with § 488.11.

(2) A significant deficiency will be
determined not to exist if:

(i) The accrediting body accepts the
State survey agency finding of
deficiencies and agrees to monitor the
correction of the deficiencies in
accordance with specified time frames;
and

(if) The State survey agency is unable
to justify to HCFA the need for
continued full review by the State
survey agency to assure correction of
deficiencies; and

(iii) The accrediting body provides
HCFA with periodic reports of progress
toward corrections.

(e) Reinstating effect of accreditation.
An accredited hospital will be once
again deemed to meet the Medicare
conditions of participation in
accordance with this section if:

(1) It withdraws any prior refusal to
authorize its accrediting body to release

e
a copy of the hospital's current cov~€
accreditation survey; (3

(2) It withdraws any prior refusal to
allow a validation survey; (b
(3) It withdraws any prior refusal to  fhat
authorize its accrediting body to release ST

periodic status reports on correction een
progress; and arti

(4) HCFA finds that the hospital meets| (1)
all the Medicare conditions of (2)
participation. Lm:lu

(f) Informal administrative review. (1] puth
An accredited hospital which is ICF
dissatisfied with a finding that it is not fequs
in compliance with a condition of CAl

participation, or a finding that it is no (c)
longer deemed to meet the conditions of futhe
participation, is entitled to an informal faree
administrative review. or th
(2) The hospital must request informal UrVe
review in writing within 15 days of the [
date it received HCFA's notice of the ac
finding. 2 fler

(3) The request should state why the xgn[xi
finding is considered incorrect and e :
should be accompanied by any "f"‘tp
supporting evidence and arguments. (F:i‘;l

§ 488.8 Civil rights requirements.

Providers must meet the requirements E:"C&‘]’l
of: \
(a) Title VI of the Civil Rights actof [
1964, as implemented by 45 CFR Part 80, |
which provides that no person in the
United States shall, on the ground of
race, color, or national origin, be
excluded from participation in, be
denied the benefits of, or the subject to
discrimination under, any program or
activity receiving Federal financial
assistance (section 601);

(b) Section 504 of the Rehabilitation
Act of 1973, as implemented by 45 CFR
Part 84, which provides that no quelified
handicapped person shall, on the basis
of handicap, be excluded from :
participation in, be denied the benefits
of, or othrwise be subjected to
discrimination under any program or
activity receiving Federal financial
assistance; and

(c) Other pertinent requirements made
by the Office of Civil Rights of the
Department of Health and Human
Services,

§488.10 State survey agency review:
Statutory provisions.

(a) Section 1864(a) of the Act requires
the Secretary to enter into an agreement
with any State that is able and willing 10
do so, under which appropriate State of
local survey agencies will determine
whether: ‘

(1) Providers or prospective providers
meet the Medicare conditions of
participation;

provi:
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(2) Suppliers meet the conditions for
boverage; and

(3) Rural health clinics meet the
konditions of certification.

(b) Section 1865(a) of the Act provides

ospital by the JCAHO, it will be
Heemed to meet the conditions of
participation:

(1) Except those specified in § 488.5;
(2) Provided that such hospital, if it is

) Fwt if an institution is accredited as a

anluded within a validation survey,

. (1) futhorizes the JCAHO to release to
{CFA (on a confidential basis) upon

ot fequest a copy of the most current
CAHO accreditation survey.

5 (c) Section 1864(c) of the Act

g of futhorizes the Secretary to enter into

wal Poreements with Stale survey agencies
or the purpose of conducting validation

‘mal Purveys in hospitals accredited by the

he JCAHO. Section 1865(b) provides that

5 n accredited hospital which is found
fter a validation survey to have

b ignificant deficiencies related to the

i ealth and safety of patients will no
onger be deemed to meet the conditions
f participation.

(d) Section 1865(a) of the Act also

rovides that if the Secretary finds that

ents Fecreditation of an institution or agency

" Py the AOA or any other national
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conditions of participation are met, the
Secretary may treat such institution as
meeting the conditions of participation.
The Secretary has found that the
accreditation of hospitals by the AOA
provides such reasonable assurance,
and has extended the same procedures
applicable to JCAHO accredited
hospitals to AOA accredited hospitals.

§488.11 State survey agency functions.

State and local agencies that have
agreements under section 1864(a) of the
Act—

(a) Survey and make
recommendations regarding the issues
listed in § 488.10;

(b) Conduct validation surveys as
provided in § 488.6;

(c) Perform other surveys and other
appropriate activities and certify their
findings to HCFA; and

(d) Review statements obtained from
each SNF, setting forth (from payroll
records) the average numbers and types
of personnel (in full-time equivalents) on
each tour of duty during at least 1 week
of each quarter, such week to be
selected by the survey agency and to
occur irregularly in each quarter of the
year.

§488.12 Effect of survey agency
certification.

Certifications by the State survey

agency represent recommendations to
HCFA.

(a) On the basis of these
recommendations, HCFA will determine
whether:

(1) A provider or supplier is eligible to
participate in or be covered under the
Medicare program; or

(2) An accredited hospital is deemed
to meet the Medicare conditions of
participation or is subject to full review
by the State survey agency.

(b) Notice of HCFA's determination
will be sent to the provider or supplier.

§ 488.14 Effect of PRO review.

When a PRO is conducting review
activities under section 1154 of the Act
and Part 466 of this chapter, its activities
shall be in lieu of the utilization review
and evaluation activities required of
health care institutions under sections
1861(e)(6), 1861(j)(8), 1861(j)(12), and
1861(k) of the Act and will also be in
lieu of survey, compliance and
assistance activities required of State
survey agencies under section 1864(a)
with respect to those sections.

Subpart C—Survey Forms and
Procedures

BILLING CODE 4120-01-M
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SKILLED NURSING FACILITY & INTERMEDIATE CARE FACILITY
SURVEY REPORT — PART B
CRUCIAL DATA EXTRACT
(To bs used with 2-86 Revision of Form HCFA-519)

PROVIDER NO. FACILITY NAME SURVEY DATE

SURVEY TEAM COMPOSITION

*F1: INDICATE THE NUMBER OF SURVEYORS ACCORDING TO DISCIPLINE:

A — ADMINISTRATOR H. s S S LIFE SAFETY CODE SPECIALIST
B NURSE L == LABORATORIAN

C. —_— DIETITIAN J. e SANITARIAN

D e PHARMACIST K. Y S THERAPIST

E ey RECORDS Af.')MlNlSTRATOR L — PHYSICIAN

P soomwomen e L e e
o QADmRRenOOr |y omen

NOTE: MORE THAN ONE DISCIPLINE MAY BE MARKED FOR SURVEYORS QUALIFIED IN MULTIPLE DISCIPLINES

‘F2: INDICATE THE TOTAL NUMBER OF SURVEYORS ONSITE:

*F193pRuG ERROR RATE: ____ % (Round % to nearest whole number.)

*SF5 Survey Form Indicator (Chack ona)
Traditional Survey New LTC Survey

m [ ] @[ ]

NOTE: PLEASE ATTACH COPY OF PAGES 2, 14 AND 15.

'Manda{ory

\
Form HCFA-519¢ (2-86)

#U.S. GOVERNMENT PRINTING OFFICE : 1986 O -~ 153-203 : QL 3
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§488.110 Procedural guidelines.

SNF/ICF Survey Process. The purpose
for implementing a new SNF/ICF survey
process is to assess whether the quality
of care, as intended by the law and
regulations, and as needed by the
resident, is actually being provided in
nursing homes. Although the onsite
review procedures have been changed,
facilities must continue to meet all
applicable Conditions/Standards, in
order to participate in Medicare/
Medicaid programs. That is, the methods
used to compile information about
compliance with law and regulations are
changed: the law and regulations
themselves are not changed. The new
process differs from the traditional
process, principally in terms of its
emphasis on resident outcomes. In
ascertaining whether residents grooming
and personal hygiene needs are met, for
example, surveyors will no longer
routinely evaluate a facility's written
policies and procedures. Instead,
surveyors will observe residents in
order to make that determination. In
addition, surveyors will confirm, through
interviews with residents and staff, that
such needs are indeed met on a regular
basis. In most reviews, then, surveyors
will ascertain whether the facility is
actually providing the required and
needed care and services, rather than
whether the facility is capable of
providing the care and services.

The Outcome-Oriented Survey
Process—Skilled Nursing Facilities
(SNFs) and Intermediate Care Facilities
(ICFs)

(a) General.

(b) The Survey Tasks.

(c) Task 1—Entrance Conference.

(d) Task 2—Resident Sample—Selection
Methodology.

(e) Task 3—Tour of the Facility.

(f) Task 4—Observation/Interview/
Medical Record Review (including drug
regimen review).

(g) Task 5—Drug Pass Observation.

(h) Task 6—Dining Area and Eating
Assistance Observation.

(i) Task 7—Forming the Deficiency
Statement.

(j) Task 8—Exit Conference.

(k) Plan of Correction.

(1) Followup Surveys.

(m) Role of Surveyor.

(n) Confidentiality and Respect for
Resident Privacy.

(o) Team Composition.

(p) Type of Facility-Application of SNF or
ICF Regulations.

{q) Use of Part A and Part B of the Survey
Report.

fa) General. A complete SNF/ICF
facility survey consists of three
components:

* Life Safety Code requirements;

¢ Administrative and structural
requirements (Part A of the Survey
Report, Form HCFA-525); and

* Direct resident care requirements
(Part B of the Survey Report, Form
HCFA-519), along with the related
worksheets (HCFA-520 through 524).

Use this survey process for all surveys
of SNFs and ICFs—whether
freestanding, distinct parts. or dually
certified. Do not use this process for
surveys of Intermediate Care Facilities
for Mentally Retarded (ICFs/MR),
swing-bed hospitals or skilled nursing
sections of hospitals that are not
separately certified as SNF distinct
parts. Do nol announce SNF/ICF
surveys ahead of time,

(b) The Survey Tasks. Listed below
are the survey tasks for easy reference:

* Task 1. Entrance Conference.

* Task 2. Resident Sample—Selection
Methodology.

* Task 3. Tour of the Facility.
Resident Needs. Physical Environment.
Meeting with Resident Council
Representatives. Tour Summation and
Focus of Remaining Survey Activity.

* Task 4. Observation/Interview/
Medical Record. Review of Each
Individual in the Resident Sample
(including drug regimen review).

* Task 5. Drug Pass Observation.

* Task 6. Dining Area and Eating
Assistance Observation.

* Task 7. Forming the Deficiency
Statement (if necessary).

¢ Task 8. Exit Conference.

(c) Task 1—Entrance Conference.
Perform these activities during the
entrance conference in every
certification and recertification survey:

* Introduce all members of the team
to the facility staff, if possible, even
though the whole team may not be
present for the entire entrance
conference. (All surveyors wear
identification tags.)

* Explain the SNF/ICF survey process
as resident centered in focus, and
outline the basic steps.

* Ask the facility for a list showing
names of residents by room number
with each of the following care needs/
treatments identified for each resident
to whom they apply:

—Decubitus care
—Restraints
—Catheters
—Injections
—Parenteral fluids
—Rehabilitation service
—Colostomy/ileostomy care
—Respiratory care
—Tracheostomy care
—Suctioning

—Tube feeding

Use this list for selecting the resident
sample.

* Ask the facility to complete page 2
of Form HCFA-519 (Resident Census) as
soon as possible, so that the information
can further orient you to the facility's
population. In a survey of a SNF with g
distinct part ICF, you may collect two
sets of census data. However,
consolidate the information when
submitting it to the regional office. You
may modify the Resident Census Form
to include the numbers of licensed and
certified beds, if necessary.

* Ask the facility to post signs on
readily viewed areas (at least one on
each floor) announcing that State
surveyors are in the facility performing
an “inspection,” and are available to
meet with residents in private. Also
indicate the name and telephone
number of the State agency. Hand-
printed signs with legible, large letters
are acceptable.

* If the facility has a Resident
Council, make mutually agreeable
arrangements to meet privalely with the
president and officers and other
individuals they might invite.

* Inform the facility that interviews
with residents and Resident Councils
are conducted privately, unless they
independently request otherwise, in
order to enhance the development of
rapport as well as to allay any resident
anxiety. Tell the facility that information
is gathered from interviews, the tour,
observations, discussions, record
review, and facility officials. Point out
that the facility will be given an
opportunity to respond to all findings.

(d) Task 2—Resident Sample—
Selection Methodology. This
methodology is aimed at formulating a
sample that reflects the actual ]
distribution of care needs/treatments in
the facility population.

Primarily performed on a random
basis, it also ensures representation in
the sample of certain care needs and
treatments that are assessed during the
Survey. _

(1) Sample Size. Calculate the size of
the sample according to the following
guide:

Number of :
residents in Number of residents in samplé
facility ! (g Yy g
0-60 25% of residents (minimum—10)
residents.
61-120 20% of residents (minimum—15)
residents.

121-200 15% of residents (minimum—24]
residents. ’
201+ 10% of residents (minimum—30)

residents.
e e e
! Maximum—50
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Note that the calculation is based on
the resident census, not beds. After
determining the appropriate sample size,
select residents for the sample in a
random manner. You may, for example,
select every fifth resident from the
resident census, beginning at a random
position on the list. For surveys of dually
certified facilities or distinct part SNFs/
ICFs, first use the combined SNF/ICF
population to calculate the size of the
sample, and then select a sample that
reflects the proportions of SNF and ICF
residents in the facility’s overall
population.

(2) Special Care Needs/Treatments.

g 8

1ts in
0 in
2 the

e of
ng

-30)

The survey form specifies several care
needs/treatments that must always be
reviewed when they apply to any

facility residents. These include:

* Decubitus Care

* Restraints

* Catheters

* Injections, Parenteral Fluids,
Colostomy/Ileostomy, Respiratory
Care, Tracheostomy Care, Suctioning,
Tube Feeding :

* Rehabilitative Services (physical
therapy, speech pathology and
audiology services, occupational
therapy)

Due to the relatively low prevalence
of lhese care needs/treatments,
appropriate residents may be either
under-represented or entirely omitted
from the sample. Therefore, determine
during the tour how many residents in
the random selection fall into each of
these care categories. Then, compare the
number of such residents in the random
selection with the total number of
residents in the facility with each
specified care need/treatment (based on
tilher the resident census or other
Informalion provided by the facility).

Review no less than 25 percent of the
residents in each of these special care
needs/treatments categories. For
example, if the facility has 10 residents
with decubitus ulcers, but only one of

lhe§e residents is selected randomly,
"eview two more residents with

dec{ub:!is ulcers (25% of 10 equals 2.5, so
"View a total of 3). Or, if the facility has
o residents who require tube feeding,
Peither of whom is in the random

- Jiciection, review the care of at least one

of the these residents. This can be
accomplishfzd in the following manner:
rm(;ndn}m! in-depth reviews of the
o omly sglected r_esidents and then
; 1orm limited reviews of additional
esndgpts as needed to cover the
Lr’:Cl!fIL:d care categories. Such reviews
3 ‘lmned to the care and services

dted to the pertinent care areas only,

) 'fi‘-iCa!heters, restraints, or colostomy.
2¢ those worksheets or portions of

worksheets which are appropriate to the
limited review. Refer to the Care
Guidelines, as a resource document,
when appropriate.

Always keep in mind that neither the
random selection approach nor the
review of residents within the specified
care categories precludes investigation
of other resident care situations that you
believe might pose a serious threat to a
resident’s health or safety. Add to the
sample, as appropriate.

(e) Task 3—Tour of the Facility. (1)
Purpose. Conduct the tour in order to:

* Develop an overall picture of the
types and patterns of care delivery
present within the facility;

» View the physical environment; and

¢ Ascertain whether randomly
selected residents are communicative
and willing to be interviewed.

(2) Protocol. You may tour the entire
facility as a team or separately, as long
as all areas of the facility are examined
by at least one team member. Success of
the latter approach, however, is largely
dependent on open intra-team
communication and the ability of each
team member to identify situations for
further review by the team member of
the appropriate discipline. You may
conduct the tour with or without facility
staff accompanying you, as you prefer.
Facilities, however, vary in staff
member availability. Recerd your notes
on the Tour Notes Worksheet, Form
HCFA-521.

Allow approximately three hours for
the tour. Converse with residents, family
members/significant others (if present),
and staff, asking open-ended questions
in order to confirm observations, obtain
additional information, or corroborate
information, (e.g., accidents, odors,
apparent inappropriate dress, adequacy
and appropriateness of activities).
Converse sufficiently with residents
selected for in-depth review to ascertain
whether they are willing to be
interviewed and are communicative.
Observe staff interactions with other
staff members as well as with residents
for insight into matters such as resident
rights and assignments of staff
responsibilities.

Always knock and/or get permission
before entering a room or interrupting
privacy. If you wish to inspect a
resident’s skin, observe a treatment
procedure, or observe a resident who is
exposed, courteously ask permission
from the resident if she/he
comprehends, or ask permission from
the staff nurse if the resident cannot
communicate. Do not do “hands-on"
monitoring such as removal of dressings;
ask staff to remove a dressing or handle
a resident.

(3) Resident Needs. While touring,
focus on the residents’ needs—physical,
emotional, psychosocial, or spiritual—
and whether those needs are being met.
Refer to the following list as needed:

—Personal hygiene, grooming, and
appropriate dress

—Position

—Assistive and other restorative
devices

—Rehabilitation issues

—Functional limitations in ADL

—Functional limitations in gait, balance
and coordination

—Hydration and nutritional status

—Resident rights

—Activity for time of day (appropriate
or inappropriate)

—Emotional status

—Level of orientation

—Awareness of surroundings

—Behaviors

—~Cleanliness of immediate environment

(wheelchair, bed, bedside table, etc.)
—Odors
—Adequate clothing and care supplies

as well as maintenance and

cleanliness of same

(4) Review of the Physical
Environment. As you tour each
resident's room and auxiliary rooms,
also examine them in connection with
the physical environment requirements.
You need not document physical
environment on the Tour Notes
Worksheet. Instead, you may note any
negative findings directly on the Survey
Report Form in the remarks section.

(5) Meeting With Resident Council
Representatives. If a facility has a
Resident Council, one or more surveyors
meet with the respresentatives in a
private area. Facility staff members do
not attend unless specifically requested
by the Council. Explain the purpose of
the survey and briefly outline the steps
in the survey process, i.e., entrance
conference * * * exit conference.
Indicate your interest in learning about
the strengths of the facility in addition to
any complaints or shortcomings. State
that this meeting is one part of the
information gathering; the findings have
not yet been completed nor the
conclusions formulated. Explain further,
however, that the official survey
findings are usually available within
three months after the completion of the
survey, and give the telephone number
of the State agency office.

Use this meeting to ascertain
strengths and/or problems, if any, from
the consumer's perspective, as well as to
develop additional information about
aspects of care and services gleaned
during the tour that were possibly
substandard.
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Conduct the meeting in a manner that
allows for comments about any aspect
of the facility. (See the section on
Interview Procedures.) Use open-ended
questions such as:

* “What is best about this home?"

* "What is worst?"

* “"What would you like to change?"

In order to get more detail, use
questions such as:

* “Can you be more specific?”

* “Canyou give me an example?”

* “What can anyone else tell me
about this?"

If you wish to obtain information
aboul a topic not raised by the
residents, use an approach like the
following:

¢ “Tell me what you think about the
food/staff/cleanliness here."

* “What would make it better?"

* “What don’t you like? What do you
like?"

(6) Tour Summation and Focus of
Remaining Survey Activity. When the
tour is completed, review the resident
census data provided by the facility.
Determine if the care categories
specified in the section on Resident
Sample are sufficiently represented in
the random selection, make adjustments
as needed, and complete the listing of
residents on the worksheet labeled
“Residents Selected for In-depth
Review", Form HCFA-520.

Transcribe notes of a negative nature
onto the SRF in the "Remarks” column
under the appropriate rule. Findings
from a later segment in the survey or
gathered by another surveyor may
combine to substantiate a deficiency.
You need not check "met” or “not met”
at this point in the survey. Discuss
significant impressions/conclusions at
the completion of each subsequent
survey task, and transfer any negative
findings onto the Survey Report Form in
the Remarks section.

(f) Task 4—Observation/Interview/
Medical Record Review (including drug
regimen review). Perform the in-depth
review of each individual in the resident
sample in order to ascertain whether the
facility is meeting resident needs.
Evaluate specific indicators for each
resident, utilizing the front and back of
the "Observation/Interview/Record
Review (OIRR)" worksheet, Form
HCFA-524. You may prefer to perform
the record review first, complete
resident/staff/family observations and
interviews, and finally, return to the
record for any final unresolved issues.
On the other hand, you may prefer to do
the interviews first. Either method is
acceptable. Whenever possible,
however, complete one resident's

observation/interview/medical record
review and document the OIRR before
moving onto another resident. If because
of the facility layout, it is more efficient
to do more than one record review at a
time, limit such record review to two or
three residents so your familiarity with
the particular resident and continuity of
the OIRR are not compromised.

(1) Observation. Conduct
observations concurrently with
interviews of residents, family/
significant others, and discussions with
direct care staff [of the various
disciplines involved. In multi-facility
operations, whenever possible, observe
staff that is regularly assigned to the
facility in order to gain an
understanding of the care and services
usually provided.] Maintain respect for
resident privacy. Minimize disruption of
the operations of the facility or
impositions upon any resident as much
as possible. Based upon your
observations of the residents’ needs,
gather information about any of the
following areas, as appropriate:

Bowel and bladder training
Catheter care

Restraints

Injections

Parenteral fluids

Tube feeding/gastrostomy
Colostomy/ileostomy
Respiratory therapy
Tracheostomy care
Suctioning

(2) Interviews. Interview each resident
in private unless he/she independently
requests that a facility staff member or
other individual be present. Conduct the
in-depth interview in a nonthreatening
and noninvasive fashion so as to
decrease anxiety and defensiveness.
The open-ended approach described in
the section on the Resident Council is
also appropriate for the in-depth
interview. While prolonged time
expenditure is not usually a worthwhile
use of resources or the resident's time,
do allow time initially to establish
rapport.

At each interview:

* Introduce yourself.

* Address the resident by name.

* Explain in simple terms the reason
for your visit (e.g., to assure that the
care and services are adequate and
appropriate for each resident).

* Briefly outline the process—
entrance conference, tour, interviews,
observations, review of medical records,
resident interviews, and exit conference.

* Mention that the selection of a
particular resident for an interview is
not meant to imply that his/her care is
substandard or that the facility provides
substandard care. Also mention that

most of those interviewed are selected
randomly.

* Assure that you will strive for
anonymily for the resident and that the
interview is used in addition to medical
records, observations, discussions, etc.,
to capture an accurate picture of the
treatment and care provided by the
facility. Explain that the official findings
of the survey are usually available to the
public about three months after
completion of the survey, but resident
names are not given to the public.

* When residents experience
difficulty expressing themselves:
—Avoid pressuring residents to

verbalize
—Accept and respond to all

communication
—Ignore mistakes in word choice
—Allow time for recollection of words
—Encourage self-expression through
any means available

* When interviewing residents with
decreased receptive capacity:
—Speak slowly and distinctly
—Speak at conversational voice level
—Sit within the resident’s line of vision
¢ Listen to all resident information/

allegations without judgment.

Information gathered subsequently

may substantiate or repudiate an

allegation.

The length of the interview varies,
depending on the condition and wishes
of the resident and the amount of
information supplied. Expect the
average interview, however, to last
approximately 15 minutes. Courteously
terminate an interview whenever the
resident is unable er unwilling to
continue, or is too confused or
disoriented to continue. Do, however,
perform the other activities of this ta_sk
(observation and record review). If, in
spite of your conversing during the tour,
you find that less than 40 percent of the
residents in your sample are sufficiently
alert and willing to be interviewed, try
to select replacements so that a

—

Acti
Socis
Resis
Re
“eva
poss
focus
and 1
Do
the i
DIRE
seclis
may
subs!
resid
she b
S0UIC
the ir
(3)
medis
proce
the ol
the r¢
again
drug 1
Do
Work
Sumiy
he fi
probls
alert |
subst:
numb
incres
Nols
standa
identic
dietary
nurgin,
resider
CONtra
for per
Improg
li} £
IRlery
Deters
© A
‘A
develc
* T
oul,

complete OIRR is performed for a group
this size, if possible. There may be
situations, however, where the resident
population has a high percentage of
confused individuals and this
percentage is not achievable. Expect
that the information from confused
individuals can be. but is not
necessarily, less reliable than that from
more alert individuals. _
Include the following areas in the
interview of each resident in the samp
Activities of daily living
Grooming/hygiene
Nutrition/dietary
Restorative/rehabilitation care and
services
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Activities
Social services
Resident rights

Refer to the Care Guidelines
‘evaluation factors™ as a resource for
possible elements 1o consider when
focusing on particular aspects of care
and resident needs.

Document information obtained from
the interviews/observations on the
OIRR Worksheet. Record in the "Notes"
section any additional information you
may need in connection with

ion

1es

sly

substandard care or services. Unless the
rsident specifically requests that he/
she be identified, do not reveal the

source of the information gleaned from
the interview.

(3) Medical Record Review, The
medical record review is a three-part
process. which invelves first reconciling
the observation/interview findings with
the record, then reconciling the record
against itself, and lastly performing the
drug regimen review.

Document your findings on the OIRR
Worksheet, as appropriate, and
summarize on the Survey Repor! Form
the findings that are indicative of
problematic or substandard care. Be
alert for repeated similar instances of
substandard care developing as the
number of completed OIRR Worksheets
ncreases.

Note: The problems related to a particular
standard or condition could range from
identical (e.p.. meals not in accordance with
dietary plan) to different but related (e.g.,
nursing services—lapse in care provided 1o
tesidents with catheters, to residents with
(untractures, to residents needing assistance
for personal hygiene and residents with
improperly applied restraints).

li} Reconeiling the observation/
interview findings with the record,
Determine if:

An assessment has been performed.
A plan with goals has been
developed.

: The interventions have been carried
out.
* The resident has been evaluated 1o

determine \he effectiveness of the
nterventions.,

Forexample, if a resident has
de\{&_luped a decnbitus ulcer while in the
facility, record review can validate staff
and resident interviews regarding the
acility's attempts at prevention. Use
ly&!:rr own judgment; review as much of
e c:-;.urdl('s) as necessary to evaluate
ul ;n’p‘.u}ml}g‘ Nole.l}_\at facilities
s ]u ¢ ;ldbll'nsh specific areas in the
o stating "Assessment,” “Plan,"”

mervention,” or “Evaluation™ in order

0 ) i
: rthe documentation to be considered
fdequale,

(ii) Reconciling the record with itself.
Deterimine:

* 1f the resident has been properly
assessed for all his/her needs.

* That normal and routine nursing
practices such as periodic weights,
temperatures, blood pressures, etc., are
performed as required by the resident’s
conditions.

(iii) Performing the drug regimen
review. The purpese of the drug regimen
review is to determine if the pharmacist
has reviewed the drug regimen on a
monthly basis. Follow the procedures in
Part Oae of Appendix N, Surveyor
Procedures for Pharmaceutical Service
Requirements in Long-Term Care
Facilities. Fill in the appropriate boxes
on the top left hand corner of the reverse
side of the OIRR Worksheet, Form
HCFA-524. Appendix N lists many
irregularities that can occur. Review at
least six different indicators on each
survey. However, the same six
indicators need not be reviewed on
every survey.

Note: If you detect irregularities and the
documentation demenstrates that the
pharmacist has notified the attending
physician, do not cite a deficiency. Do,
however, bring the irregularity lo the
attention of the medical director or other
facility official, and note the official’s name
and date of notification on the Survey Report
Form.

(g) Task 5—Drug Pass Observation.
The purpose of the drug pass
observation is to observe the actual
preparation and administration of
medications to residents. With this
approach, there is no doubt that the
errors detected, if any, are errors in drug
administration, not documentation.
Follow the procedure in Part Two of
Appendix N, Surveyor Procedures for
Pharmaceutical Service Requirements in
Long-Term Care Facilities, and complete
the Drug Pass Worksheet, Form HCFA-
522, Be as neutral and unobtrusive as
possible during the drug pass
observation. Whenever possible, select
one surveyor, who is a Registered Nurse
or a pharmacist, to observe the drug
pass of approximately 20 residents. In
facilities where fewer than 20 residents
are receiving medications, review as
many residenls receiving medications as
possible. Residents selected for the in-
depth review need not be included in
the group chosen for the drug pass;
however, their whole er partial inclusion
is acceptable. In order {0 get a balanced
view of a facility's practices, observe
more than one person administering a
drug pass, if feasible. This might involve
observing the morning pass one day in
Wing A, for example, and the morning
pass the next day in Wing B.

Transfer findings noted on the “Drug
Pass™ worksheet to the SRF under the
appropriate rule. If vour team concludes
that the facility's medication error rate
is 5 percent or more, cite the deficiency
under Nursing Services/Administration
of Drugs. Report the ervor rate under
F209. If the deficiency is at the standard
level, cite it in Nursing Services. rather
than Pharmacy.

(h) Task 6—Dining Area and Eating
Assistance Observation. The purpose of
this task is to ascertain the extent to
which the facility meets dietary needs,
particularly for those who require eating
assistance. This task also yields
information about staff interaction with
residents, promptness and
appropriateness of assistance, adaptive
equipment nsage and availability, as
well as appropriateness of dress and
hygiene for meals.

For this task, use the worksheet
entitled “Dining Area and Eating
Assistance Observation™ [Form HCFA-
523). Observe two meals; for a balanced
view, try to observe meals at different
times of the day. For example, Iry to
observe a breakfast and a dinner rather
than two breakfasts. Give particular
care lo performing observations as
unobtrusively as possible. Chatting with
residents and sitting down nearby may
help alleviate resident anxiety over the
observalion process.

Select a minimum of five residents for
each meal observation and include
residents who have their meals in their
rooms. Residents selected for the in-
depth review need not be included in
the dining and eating assistance
observation: however, their whole or
partial inclusion is acceptable.
Ascertain the extent to which the
facility assesses, plans, and evaluates
the nutritional care of residents and
eating assistance needs by reviewing
the sample of 10 or more residents. If
you are unable to determine whether the
facility meets the standards from the
sample reviewed, expand the sample
and focus on the specific area(s) in
question, until you can formulate a
conclusion about the extent of
compliance. As with the other survey
tasks, transfer the findings noted on the
“Dining & Eating Assistance
Observation” worksheet to the Survey
Report Form.

(i) Task 7—Forming the Deficiency
Statement. (1) General. The Survey
Report Form contains information about
all of the negative findings of the survey.
Be sure to transfer to the Survey Report
Form data from the tour, drug pass
observation, dining area and eating
assislance observation, as well as in-
depth review of the sample of residents.
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Transfer only those findings which
could possibly contribute to a
determination that the facility is
deficient in a certain area.

Meet as a group in a pre-exit
conference to discuss the findings and
make conclusions about the
deficiencies, subject to information
provided by facility officials that may
further explain the situation. Review the
summaries/conclusions from each task
and decide whether any further
information and/or documentation is
necessary to substantiate a deficiency.
As the facility for additional information
for clarification about particular
findings, if necessary. Always consider
information provided by the facility. If
the facility considers as acceptable,
practices which you believe are not
acceplable, ask the facility to backup its
contention with suitable reference
material or sources and submit them for
your consideration,

(2) Analysis. Analyze the findings on
the Survey Report Form for the degree of
severity, frequency of occurrence and
impact on delivery of care or quality of
life. The threshold at which the
frequency of occurrences amounts to a
deficiency varies from situation to
situation. One occurrence directly
related to a life-threatening or fatal
oulcome can be cited as a deficiency.
On the other hand, a few sporadic
occurrences may have so slight an
impact on delivery of care or quality of
life that they do not warrant a
deficiency citation. Review carefully all
the information gathered. What may
appear during observation as a pattern,
may or may not be corroborated by
records, staff, and residents. For
example, six of the 32 residents in the
sample are dressed in mismatched,
poorly buttoned clothes. A few of the six
are wearing slippers without socks. A
few others are wearing worn clothes.
Six occurrences might well be indicative
of a pattern of susbstandard care. Close
scrutiny of records, discussions with
staff, and interviews reveal, however,
that the six residents are participating in
dressing retraining programs. Those
residents who are without socks, chose
to do so. The worn clothing items were
also chosen—they are favorites.

Combinations of substandard care
such as poor grooming of a number of
residents, lack of ambulation of a
number of residents, lack of attention to
positioning, poor skin care, etc., can
yield a deficiency in nursing services
just as 10 out of 10 residents receiving
substandard care for decubiti yields a
deficiency. : -

(3) Deficiencies Alleged by Staffor
Residents. If staff or residents allege
deficiencies, but records, interviews,

and observation fail to conflirm the
situation, it is unlikely that a deficiency
exists. Care and services thal are indeed
confirmed by the survey to be in
compliance with the regulatory
requirements, but considered deficient
by residenls or staff, cannot be cited as
deficient for certification purposes. On
the other hand, if an allegation is of a
very serious nature (e.g., resident abuse)
and the tools of record review and
observation are not effective because
the problem is concealed, obtain as
much information as possible or
necessary to ascertain compliance, and
cite accordingly. Residents, family, or
former employees may be helpful for
information gathering.

(4} Compuosing the Deficiency
Statement. Write the deficiency
statement in terms specific enough to
allow a reasonably knowledgeable
person to understand the aspect(s) of
the requirement(s) that is (are) not met.
Do not delve into the facility's policies
and procedures to determine or
speculale on the root cause of a
deficiency, or sift through various
alternatives in an effort to prescribe an
acceptable remedy. Indicate the data
prefix tag and regulatory citation,
followed by a summary of the deficiency
and supporting findings using resident
identifiers, not resident names, as in the
following example.

F102 SNF 405.1123(b).—Fach resident has
not had a physician’s visit at least once every
30 days for the first 90 days after admission.
Resident #1602 has not been seen by a
physician since she was admitted 50 days
ago. Her condition has deteriorated since that
time {formulation of decubiti, infections).

When the data prefix tag does not
repeat the regulations, also include a
short phrase that describes the prefix
tag (e.g., F117 decubitus ulcer care). List
the data tags in numerical order,
whenever possible.

(i) Task 8—Exit Conference. The
purpose of the exit conference is to
inform the facility of survey findings and
to arrange for a plan of correction, if
needed. Keep the tone of the exit
conference consistent with the character
of the survey process—inspection and
enforcement. Tactful, business-like,
professional presentation of the findings
is of paramount importance. Recognize
that the facility may wish to respond to
various findings. Although deficiency
statements continue to depend, in part,
on surveyor professional judgment,
support your conclusions with resident-
specific examples (identifiers other than
names) whenever you can do so without
compromising confidentiality. Before
formally citing deficiencies, discuss any
allegations or findings that could not be

substantiated during earlier tasks in the
process. For example, if information is
gathered that suggests a newly hired
R.N. is not currently licensed, ask the
facility officials to present current
licensure information for the nurse in
question. Identify residents when the
substandard care is readily observed or
discerned through record review. Ensure
that the facility improves the-care
provided to all affected residents. not
only the identified residents, Make clear
to the facility that during a follow-up
visit the surveyors may review residents
other than those with significant
problems from the original sample, in
order to see that the facility has
corrected the problems overall. Do not
disclose the source of information
provided during interviews, unless the
resident has specifically requested you
to inform the facility of his/her
comments or complaints. In accordance
with your Agency's policy, present the
Statement of Deficiencies, form HCFA-
2567, on site or after supervisory review,
no later than 10 calendar days following
the survey.

(k) Plan of Correction. Explain to the
facility that your role is to identify care
and services which are not consistent
with the regulatory requirements, rather
than to ascertain the root causes of
deficiencies. Each facility is expected to
review its own care delivery.
Subsequent to the exit conference, each
facility is required to submit & plan of
correction that identifies necessary
changes in operation that will assure
correction of the cited deficiencies. In
reviewing and accepting a proposed.
plan of correction, apply these criteria:

¢ Does the facility have a reasonable
approach for correcting the deficiencies?

¢ Is there a high probability that the
planned action will result in
compliance?

*» [s compliance expected timely?

Plans of correction specific to
residents identified on the deficiency
statement are acceptable only where the
deficiency is determined to be unique to
that resident and not indicative of a
possible systemic problem. For example,
as a result of an aide being absent, two
residents are not ambulated three times
that day as called for in their care plans.
A plan of correction that says i
“Ambulate John Jones and Mary Smil
three times per day.” is nol aqceptable.
An acceptable plan of correction would
explain changes made to the facility's
staffing and scheduling in order to

gurantee that staff is availfable to i
provide all necessary services for @
residents.
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Acceptance of the plan of correction
does not absolve the facility of the
responsibility for compliance should the
implementation not result in correction
and compliance. Acceptance indicates
the State agency's acknowledgement
that the facility indicated a willingness
and ability to make corrections
adequately and timely.

Allow the facility up to 10 days to
prepare and submit the plan of
correction to the State agency, however,
follow your SA policy if the timeframe is
shorter. Retain the various survey
worksheets as well as the Survey Report
Form at the State agency. Forward the
deficiency statement to the HCFA
regional office.

(1) Follow-up Surveys. The purpose of
the follow-up survey is to re-evaluate
the specific types of care or care
delivery patterns that were cited as
deficient during the original survey.
Ascertain the corrective status of all
deficiencies cited on the HCFA-2567.
Because this survey process focuses on .
the actual provision of care and
services, reyisits are almost always
necessary to ascertain whether the
deficienicies have indeed been
corrected. The nature of the deficiencies
dictates the scope of the follow-up visit.
Use as many tasks or portions of the
Survey Report Form(s) as needed to
ascertain compliance status. For
example, you need not perform another

drug pass if no drug related deficiencies
were cited on the initial survey.

Similarly, you need nol repeal the dining
area and eating assistance observations
ifno related problems were identified.
All or some of the aspects of the
observation/interview /medical record
review, however, are likely to be
appropriate for the follow-up survey.

When selecting the resident sample
for the follow-up, determine the sample
size using the same formula as used
earlier in the survey, with the following

exceplions:

* The maximum sample size is 30
residents, rather than 50.

* The minimum sample size of 10
residents does not apply if only one care
tategory was cited as deficient and the
lotal number of residents in the facility
in !b:ﬁ category was less than 10 (e.g.,
deficiency cited under catheter care and
only five residents have catheters).

Include in the sample those residents
Who, in your judgment, are appropriate

Orreviewing vis-a-vis the cited

substandard care, If possible, include

Some residents identified as receiving

SUb:';landurd care during the initial

:‘é:‘\\tg'wlsf HnCl;j completing the follow-up

: ":ir'nci?::)l:v elermine that the.m‘u_zd

-HEIES were not corrected, initiate

adverse action procedures, as
appropriate.

(m) Role of Surveyor. The survey and
certification process is intended to
determine whether providers and
suppliers meet program participation
requirements. The primary role of the
surveyor, then, is to assess the quality of
care and services and to relate those
findings to statutory and regulatory
requirements for program participation.

When you find substandard care or
services in the course of a survey,
carefully document your findings.
Explain the deficiency in sufficient
detail so that the facility officials
understand your rationale. If the cause
of the deficiency is obvious, share the
information with the provider. For
example, if you cite a deficiency for
restraints (F118), indicate that restraints
were applied backwards on residents
1621, 1634, 16486, elc.

In those instances where the cause is
not obvious, do not delve into the
facility’s policies and procedures to
determine the root cause of any
deficiency. Do not recommend or
prescribe an acceptable remedy. The
provider is responsible for deciding on
and implementing the action(s)
necessary for achieving compliance. For
the restraint situation in the example
above, you would not ascertain whether
the improper application was due to
improper training or lack of training, nor
would you attempt to identify the staff
member who applied the restraints. It is
the provider's responsibility to make the
necessary changes or corrections to
ensure that the restriants are applied
properly.

A secondary role for the surveyor is to
provide general consultation to the
provider/consumer community. This
includes meeting with provider/
consumer associations and other groups
as well as participating in seminars. It
also includes informational activities,
whereby you respond to oral or written
inquiries about required outcomes in
care and services.

(n) Confidentiality and Respect for
Resident Privacy. Conduct the survey in
a manner that allows for the greatest
degree of confidentiality for residents,
particularly regarding the information
gathered during the in-depth interviews,
When recording observations about care
and resident conditions, protect the
privacy of all residents. Use a code such
as resident identifier number rather than
names on worksheets whenever
possible. Never use a resident's name on
the Deficiency Statement, Form HCFA-
2567. Block out resident names, if any,
from any document that is disclosed to
the facility, individual or organization.

When communicating to the facility
about substandard care, fully identify
the resident(s) by name if the situation
was identified through observation or
record review. Improperly applied
restraints, expired medication, cold
food, gloves not worn for a sterile
procedure; and diet inconsistent with
order, are examples of problems which
can be identified to the facility by
resident name. Information about
injuries due to broken equipment,
prolonged use of restraints, and opened
mail is less likely to be obtained through
observation or record review. Do not
reveal the source of information unless
actually observed, discovered in the
record review, or requested by the
resident or family.

o) Team Composition. Whenever
possible, use the following survey team
model:

SNF/ICF Survey Team Model

In facilities with 200 beds or less, the
team size may range from 2 to 4
members. If the team size is:

* 2 members: The team has at least
one RN plus another RN or a dietitian or
a pharmacist.

* 34 member: In addition to the
composition described above, the team
has one or two members of any
discipline such as a social worker,
sanitarian, etc.

If the facility has over 200 beds and
the survey will last more than 2 days,
the team size may be greater than 4
members. Select additional disciplines
as appropriate to the facility’s
compliance history.

Average onsite time per survey: 60
person hours (Number of surveyors
multiplied by the number of hours on
site)

Preferably, team members have
gerontological training and experience.
Any member may serve as the team
leader, consistent with State agency
procedures. In followup surveys, select
disciplines based on major areas of
correction. Include a social worker, for
example, if the survey revealed major
psychosocial problems. This model does
not consider integrated survey and
Inspection of Care review teams, which
typically would be larger.

(p) Type of Facility—Application of
SNF or ICF Regulations. Apply the
regulations to the various types of
facilities in the following manner:

© Freestanding Skilled
Nursing Facility (SNF)

* Freestanding
Intermediate Care
Facility (ICF)

Apply SNF regulations.

Apply ICF regulations,
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SNF Distinel Part of &
Haospital

1CF Distinct Part of a

Hospital

Dually Certified SNF/
ICF

Freestanding SNF with
ICF Distinot Part
(Regardless of the
proportion of SNF and
ICF beds, the facility
type is determined by

the higher level of care.

Therefore, LTC
facilities with distinct
paris are defined as
SNFs with ICF distinet
parts.)

Apply SNF regulations
Apply ICF regulations.

Apply SNF regulations
and 442 346(b).

Apply SNF regulations
for SNF unit.

Apply ICF regulations
for ICF distinct part.

Apply both SNF and
ICF regulations for
shared services (e.g..
dietary).

If the same deficiency
accurs in both the
SNF and ICF
components of the
factlity. cite both SNF
aad ICF regulations.

I the deficiency occurs
in the SNF part only,
cite only the SNF
regulation.

if the deficiency occurs
in the ICF part oaly.
cite only the ICF
regulation.

(q) Use of Part A and Part B of the
Survey Report. (1) Use of Part A
(HCFA-525)—Use Part A for initial
certification surveys only, except under
the following circumstances:

* When a terminated facility requests
program participation 60 days or more
after termination. Treat this situation as
a request for initial certification and
complete Part A of the survey report in
addition to Part B.
* If an ICF with a favorable
compliance history requests to covert a
number of beds to SNF level, complete
both Part A and Part B for compliance
with the SNF requirements. If distinct
part status is al issue, also examine
whether it meets the criteria for
certification as a distinet part.

(i) Addendum for Outpatient Physical
Therapy (OPT) or Speech Pathology
Services. Use the Outpatient Physical
Therapy—Speech Pathology SRF
(HCFA-1883) as an addendum to Part A.

(i) Resurvey of Participating
Facilities. Do not use Par! A for
resurveys of participating SNFs and
ICFs. A determination of compliance,
based on documented examination of
the written policies and procedures and
other pertinent documents during the
initial survey, establishes the facility's
compliance status with Part A
requirements. This does not preclude
citing deficiencies if they pertain to
administrative or structural
requirements from Part A that are
uncovered incidental to a Part B survey.
As an assurance measure, however,
each facility at the time of recertification
must complete an affidavit (on the
HCFA-1516) attesting that no
substantive changes have occurred that
would affect compliance. Each facility
must also agree to notify the State
agency immediately of any upcoming
changes in its organization or
mansagement which may affect its
compliance status. If a new
administrator is unable to complete the
affidavit, proceed with the survey using
the Part B form and worksheets: do not
use the Part A form. The survey cannot
be considered complete, however, until
the affidavit is signed. If the facility fails
to complete the affidavit, it cannot
participate in the program.

(iii) Substantial Changes in a
Facility's Organization and
Mangagement. If you receive such
information, review the changes to

e —

ensure compliance with the regulations,
Request copies of the appropriate
documents {e.g.. written policies and
procedures, personnel qualifications, or
agreements) if they were not submitted.
If the changes have made continued
compliance seem doubtful. determing
through a Part B survey whether
deficiencies have resulted. Cite any
deficiencies on the HCFA-2567 and
follow the usual procedures.

(2) Use of Part B (HCFA-519). Use
Part B and the worksheets for all types
of SNF and ICF surveys—initials,
recertifications, followup, complaints,
ete,

The worksheets are:

* HCFA-520—Residents Selected for
Indepth Review

* HCFA-521—Tour Notes Worksheet

* HCFA-622—Drug Pass Worksheet

* HCFA-523—Dining Area and Eating

Assistance Worksheet

HCFA-5245—0bservation/Interview/

Record Review Worksheet

For complaint investigations, perform
a full or partial Part B survey based on
the extent of the allegations. If the
complaint alleges substandard care ina
general fashion or in a variety of
services and care areas, perform several
tasks ora full Part B survey, as needed.
If the complaint is of a more specific
nature, such as an allegation of
improper medications, perform an
appropriate partial Part B survey, such
as a drug pass review and a review of
selected medical records.

BILLING CODE 4120-01-M

5 488.115 Care guidelines.
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PART 488—[AMENDED]

B. 1. Part 488 is amended by
redesignating the sections listed below
from Subpart S of Part 405 of this
chapter into the indicated subparts and
sections:

New sec.
Old sec. Subpart S Sul:{wn

405.1903 488.18
405.1904 488.20
405.1905 488.24
405.1906. 488.26
405.1907 488.28

Subpart B
405.1908 488.50
405.1909 488.52
405.1910. 488.54
405.1911 488.56
405.1912 488.60
405.1913 488.64

§488.56 [Amended]

2. The title of newly redesignated
§ 488.56 is revised to read: “Temporary
waivers applicable to skilled nursing
facilities.”

§488.60 [Amended]

3. The title of newly redesignated
§ 488.60 is revised to read: “Special
procedures for approving end stage
renal disease facilities.”

C. Section 488.26 is revised to read as
follows:

§488.26 Determining compliance.

(a) The decision as to whether there is
compliance with a particular condition
of participation or conditions for
coverage will depend upon the manner
and degree to which the provider or
supplier satisfies the various standards
within each condition. Evaluation of a
provider's performance against these
standards will enable the State survey
agency to document the nature and
extent of deficiencies, if any, with
respect to a particular function, and to
assess the need for improvement in
relation to the prescribed conditions.

(b) The State agency must adhere to
the following principles in determining
compliance with participation
requirements:

(1) The survey process is the means to
assess compliance with Federal health,
safety and quality standards;

(2) The survey process uses resident
outcomes as the primary means to
establish the compliance status of
facilities. Specifically surveyors will
directly observe the actual provision of
care and services to residents, and the

effects of that care, to assess whether
the care provided meets the needs of
individual residents;

(3) Surveyors are professionals who
use their judgment, in concert with
Federal forms and procedures, to
determine compliance;

(4) Federal procedures are used by all
surveyors to ensure uniform and
consistent application and interpretation
of Federal requirements;

(5) Federal forms are used by all
surveyors to ensure proper recording of
findings and to document the basis for
the findings.

(c) The State survey agency must use
the survey methods, procedures, and
forms that are prescribed by HCFA.

(d) The survey agency must ensure
that a facility's actual provision of care
and services to residents and the effects
of that care on residents are assessed in
a systematic manner.

(e) A SNF survey must include the
following elements:

(1) An entrance conference;

(2) A resident-centered tour of the
facility;

(3) An in-depth review of a sample of
residents, including observation,
interview and record review;

(4) Observation of the preparation and
administration of drugs for a sample of
residents;

(5) Evaluation of a facility's meals,
dining areas and eating assistance
procedures;

(6) A description in the survey report
of all deficiencies found during the
survey;

(7) An exit conference; and

(8) Follow-up surveys, as appropriate.

D. Technical Amendments to Part 488:

1. In redesignated § 488.18;

a. In paragraph (a), "'§ 488.28 of this
part” is substituted for § 405.1907";

b. In paragraph (b), *§ 488.54 of this
part” is substituted for *§ 405.1910".

2. In redesignated § 488.20, in
paragraph (a), “'§ 488.50 of this part" is
substituted for "'§ 405.1908".

3. In redesignated § 488.28, in
paragraph (a), "'§ 488.50 of this part” is
substituted for *§ 405.1908".

4. In redesignated § 488.50:

a. In paragraph (a) introductory text,
“Subpart K of Part 405,” is substituted
for “Subpart K of this part,”.

b. In paragraph (a)(1), “§§ 489.15(d)
and 489.16 of this chapter” is substituted
for "'§ 405.604(b)".

c. In paragraph (b), “§ 488.20(b) of this
part" is substituted for “§ 405.1904(b)".

d. In paragraph (c), “§§ 489.15(d) and
489.16 of this chapter” is substituted for
"'§ 405.604(c)".

5. In redesignated §488.52:

a. In paragraph (a), "§ 405.1311(a) of
this chapter” is substituted for

"'§ 405.1311(a)"; “Subparts A, B and C of
this part” is substituted for “Subpart S";
"8 405.1311(b) of this chapter” is
substituted for “§ 405.1311(b)";

"'§ 405.1311(f) of this chapter” is
substituted for “§ 405.1311(f)"",

b. In paragraph (b), “Subpart M of
Part 405" is substituted for “Subpart M
“'§ 405.1312(b)(4) of this chapter” is
substituted for “§ 405.1312(b)(4)".

c. In paragraph (c), *'§ 405.1311(c) of
this chapter” is substituted for
"§ 405.1311(c)".

d. In paragraph (d), '§ 488.28 of this
part" is substituted for "§ 405,1907",

6. In redesignated § 488.56:

a. In paragraph (a), “'§ 405.1124 of this
chapter” is substituted for "'§ 405.1124";
and

b. In paragraph (b), *§ 405.1122 of this
chapter” is substituted for "'§ 405.1122",

7. In redesignated § 488.60:

a. "Subpart U of Part 405" is
substituted for “Subpart U of this part"
wherever the term occurs.

b. In paragraph (a), '§ 488.12 of this
part” is substituted for *§ 405.1902";

C. "'§ 405.2122(b) of this chapter" is
substituted for "§ 405.2122(b)" wherever
the term occurs; and

d. In paragraph (f), '§ 405.2100(c) of
this chapter” is substituted for
*'§ 405.2100(c)".

8. In redesignated § 488.64,

"*$§ 405.1137(d) of this chapter” is
substituted for "§ 405.1137(d)" wherever
the term occurs.

E. Part 405 is amended as follows:

PART 405—FEDERAL HEALTH
INSURANCE FOR THE AGED AND
DISABLED

SUBCHAPTER B—MEDICARE PROGRAMS

1. In Subchapter B, the table of
contents of Part 405 is amended by
removing and reserving Subpart S as
follows:

Subpart S [Reserved]
Subpart S [Removed and reserved]

2. In Part 405, Subpart S, §§405.1901
and 405.1902 are removed and the
subpart is removed and reservgd.

F. In Subchapter C, Part 442 is
amended as follows:

SUBCHAPTER C—MEDICAL ASSISTANCE
PROGRAMS

PART 442—STANDARDS FOR
PAYMENT FOR SKILLED NURS.NGTY
AND INTERMEDIATE CARE FACILI
SERVICES

1. The authority citation for Part 442
continues to read as follows:
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Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302), unless otherwise noted.

2. In Subpart B, § 442.30 is amended
by revising the introductory text of
paragraph (a), revising paragraph (a)(4),
redesignating existing paragraph (a)(5)
as paragraph (2)(8) and revising it, and
adding new paragraphs (a)(5), (a)(6) and
(2)(7) to read as follows:

§442.30 Agreement as evidence of
certification.

(a) Under §§ 440.40(a) and 440.150 of
this chapter, FFP is available in
expenditures for SNF and ICF service
only if the facility has been certified as
meeting the requirements for Medicaid
participation, as evidenced by a
provider agreement executed under this
part. As agreement is not valid evidence
that a facility has met those
requirements if HCFA determines that—

. * * - "

(4) The survey agency failed to use the
Federal standards, and the forms,
methods and procedures prescribed by
HCFA as required under § 431.610(f)(1)
of this chapter, for determining the
qualifications of providers; or

(5) The survey agency failed to adhere
lo the following principles in
determining compliance:

(i) The survey process is the means to
assess compliance with Federal health,
safety and quality standards;

(ii) The survey process uses resident
outcomes as the primary means to
establish the compliance status of
facilities. Specifically, surveyors will
directly observe the actual provision of
care and services to residents, and the
effects of that care, to assess whether
the care provided meets the needs of
individual residents;

(iii) Surveyors are professionals who
use their judgment, in concert with
Federal forms and procedures, to
determine compliance;

(iv) Federal procedures are used by all
surveyors to ensure uniform and
consistent application and interpretation
of Federal requirements;

(v) Federal forms are used by all
surveyors to ensure proper recording of
findings and to document the basis for
the findings.

(6) The survey agency failed to assess
in a systematic manner a facility's
actual provision of care and services to
residents and effects of that care on
residents.

(7) Required elements of the SNF or
ICF survey process include all of the
following:

(i) An entrance conference;

(ii) A resident-centered tour of facility;

(iii) An in-depth review of a sample of
residents including observation,
interview and record review;

(iv) Observation of the preparation
and administration of drugs for a sample
of residents;

(v) Evaluation of a facility's meals,
dining areas and eating assistance
procedures;

(vi) Formulation of a deficiency
statement based on the incorporation of
all appropriate findings onto the survey
report form;

(vii) An exit conference; and

(viii) Follow-up surveys as
appropriate.

(8) The agreement’s terms and
conditions do not meet the requirements
of this subpart.
- * - - *
(Catalog of Federal Domestic Assistance
Program No. 13.714, Medical Assistance
Program; No. 13.773, Medicare-Hospital
Insurance)

Dated: May 31, 1988,
William L. Roper,
Administrator, Health Care Financing
Administration.

Approved: June 2, 1988.
Otis R. Bowen,
Secretary.
[FR Doc. 88-13665 Filed 6-16-88; 8:45 am]
BILLING CODE 4120-01-M




