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Grapefruit, Grapes, Hazelnuts, Kiwifruit, 
Lemons, Lettuce, Limes, Melons, 
Nectarines, Olives, Onions, Oranges, 
Papayas, Peaches, Pears, Plums,
Potatoes, Prunes, Raisins, Spearmint oil, 
Tangelos, Tangerines, Tomatoes, 
Walnuts, Peanuts.

For the reasons set forth in the 
preamble, § § 900.14 and 900.601 are 
amended as follows:

PART 900— GENERAL REGULATIONS

1. The authority citation for Subpart— 
Rules of Practice and Procedure 
Governing Proceedings to Formulate 
Marketing Agreements and Orders (7 
CFR 900.1-900.18} continues to read as 
follows:

Authority: Sec. 10, 48 Stat. 37, as amended;
7 U.S.C. 610.

2. Section 900.14 is amended by 
revising the section heading and 
paragraph (a) to read as follows:

§ 900.14 Execution and issuance of 
marketing agreements and marketing 
orders.

(a) Execution and issuance o f  
marketing agreement. If the Secretary 
has approved a marketing agreement, as 
provided in § 900.13a, the Administrator 
shall cause copies thereof to be 
distributed for execution by the handlers 
eligible to become parties thereto. If and 
when such number of the handlers as 
the Secretary shall deem sufficient shall 
have executed the agreement, the 
Secretary shall execute the agreement. 
After execution of a marketing 
agreement, such agreement shall be filed 
with the hearing clerk, and notice 
thereof, together with notice of the 
effective date, shall be given by 
publication in the Federal Register. The 
marketing agreement shall not become 
effective less than 30 days after its 
publication in the Federal Register, 
unless the Secretary, upon good cause 
found and published with the 
agreement, fixes an earlier effective date 
therefor: Provided, That no marketing 
agreement shall become effective as to 
any person signatory thereto before 
either (l) it has been filed with the 
Office of the Federal Register, or (2) 
such person has received actual notice 
that the Secretary has executed the 
agreement and the effective date of the 
marketing agreement. 
* * * * *

3. The authority citation for Subpart— 
Information Collection (7 CFR 900.600- 
tNXMiOl) continues to read as follows:

Authority: 44 U.S.C. Ch. 35.

4. Section 900.601 is amended by

for domestically produced peanuts to 
read as follows:

§ 900.601 OMB control numbers assigned 
pursuant to the Paperwork Reduction A c t  
* * * * *

(b) * * *
998, Domestic Peanuts.......„................ 0581-0067

Dated: April 25,1988.
J. Patrick Boyle,
Administrator, Agricultural Marketing 
Service.
[FR Doc. 88-9526 Filed 5-2-88; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

8 CFR Part 3

[A.G. Order 1270-88]

Exedutive Office for immigration 
Review; Board of Immigration Appeals; 
Designation of Judges

a g e n c y : Executive Office for 
Immigration Review, Justice. 
a c t i o n : Final rule.

SUMMARY: This final rule provides for 
the designation of immigration judges as 
temporary, additional members to 
supplement the regular Board of 
Immigration Appeals.

This provision is necessary because it 
has become apparent that periodic 
substantial increases in the Board case 
load have created a need for additional 
members to assist in the efficient review 
of cases. This rule will effectively 
increase the Board’s capacity to review 
cases since it will be possible to create 
two panels of three members, each one 
capable of reviewing cases. Also, in the 
event of Board vacancies, this provision 
will permit the temporary utilization of 
immigration judges to assist in the 
review of cases.
EFFECTIVE DATE: May 3, 1988.
FOR FURTHER INFORMATION CONTACT: 
Gerald S. Hurwitz, Counsel to the 
Director, Executive Office for 
Immigration Review, Suite 1609, 5203 
Leesburg Pike, Falls Church, Virginia 
22041, telephone (703) 756-6470. 
SUPPLEMENTARY INFORMATION: This 
final rule provides for temporary, 
additional Board members to be 
designated by the Director of the 
Executive Office for Immigration 
Review, from among immigration judges.

This provision is necessary because it 
has become apparent that periodic 
substantial increases in the Board case 
load have created a need for additional 
members to assist in the efficient review 
of cases. This rule will effectively 
increase the Board's capacity to review

cases since it will be possible to create 
two panels of three members, each one 
capable of reviewing cases. Also, in the 
event of Board vacancies, this provision 
will permit the temporary utilization of 
immigration judges to assist in the 
review of cases.

This rule is also promulgated as a 
contingency for national emergencies. If 
ever there is a situation where for 
national security considerations or other 
critical reasons, large numbers of cases 
must be reviewed quickly, this rule will 
assist in the speedy review of such 
matters.

Finally, this rule will provide a cost- 
effective method of increasing Board 
productivity. Since immigration judges 
may be designated as temporary, 
additional Board members during peak 
periods on an as needed basis,

* substantial cost savings will be realized 
when compared to the creation of 
additional, permanent Board members.

In accordance with 5 U.S.C. 605(b), the 
Attorney General certifies that this final 
rule will not have a significant economic 
impact on a substantial number of small 
entities. Further, this rule is not a major 
rule within the definition of section 1(b) 
of Executive Order 12291.

Compliance with 5 U.S.C. 553 as to 
notice of proposed rulemaking and 
delayed effective date is not necessary 
because this rule relates to agency 
organization and management.

List of Subjects in 8 CFR Part 3

Administrative practice and 
procedure, Aliens.

Accordingly, Chapter 1 of Title 8 of 
the Code of Federal Regulations is 
amended as follows:

PART 3— EXECUTIVE OFFICE FOR 
IMMIGRATION REVIEW

Subpart A— Board of Immigration 
Appeals

1. The authority citation for Part 3 
continues to read as follows:

Authority: 8 U.S.C. 1103,1362; 28 U.S.C. 509, 
510,1746; 5 U.S.C. 301, Section 2 Reorg. Plan 
No. 2 of 1950.

2. Section 3.1, paragraph (a)(1) is 
revised to read as follows:

§ 3.1 General authorities.

(a)(1) Organization. There shall be in 
the Department of Justice a Board of 
Immigration Appeals, subject to the 
general supervision of the Director, 
Executive Office for Immigration 
Review. The Board shall exercise so 
much of the immigration and nationality 
laws as he may delegate to it. The Board 
shall consist of a Chairman and four
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other members. A vacancy, or the 
absence or unavailability of a Board 
Member, shall not impair the right of the 
remaining members to exercise all the 
powers of the Board, and three members 
of the Board shall constitute a quorum of 
the Board. The Director may in his 
discretion designate immigration judges 
to act as temporary, additional Board 
members for whatever time the Director 
deems necessary. In the event that 
immigration judges are so designated, 
two panels of three members each may 
be designated by the Chairman. Each 
panel shall be empowered to review 
cases by majority vote. Each panel may 
exercise the appropriate authority of the 
Board as set out in Part 3 which is 
necessary to review cases before it. The 
permanent Board may, by majority vote 
on its own motion, reconsider en banc 
any case decided by a panel. The total 
number of Board members and 
temporary, additional Board members 
may not exceed seven individuals at 
any time. There shall also be attached to 
the Board such number of attorneys and 
other employees as the Deputy Attorney 
General, upon recommendation of the 
Director, shall from time to time direct. 
* * * * *

Date: April 21, 1988.
Edwin Meese III,
Attorney General.
[FR Doc. 88-9740 Filed 5-2-88; 8:45 am]
BILLING CODE 1531-2S-M

DEPARTMENT QF ENERGY 

10 CFR Part 1004

Freedom of Information; Uniform Fee 
Schedule and Administrative 
Guidelines

AGENCY: Department of Energy (DOE). 
a c t i o n : Final rule.

s u m m a r y : This final rule revises the 
DOE regulations that implement the 
Freedom of Information Act (FOIA), 5 
U.S.C. 552. Revisions include a new 
schedule of fees associated with 
processing of FOIA requests, guidelines 
that implement the fee schedule, and 
current addresses of Department 
organizational entities.
EFFECTIVE DATE: June 2, 1988.
FOR FURTHER INFORMATION CONTACT: 
John H. Carter, Chief of Freedom of 

Information and Privacy Acts, MA- 
232.1, U.S. Department of Energy, 1000 
Independence Avenue SW., 
Washington, DC 20585, (202) 588-5955 

Abel Lopez, Office of General Counsel, 
GC—43, U.S. Department of Energy, 
1000 Independence Avenue SW., 
Washington, DC 20585, (202) 586-8618

SUPPLEMENTARY INFORMATION: This 
final rule conforms to the guidelines 
issued by the Office of Management and 
Budget (OMB), as required by the 
Freedom of Information Reform Act of 
1986 (FOIRA), Pub. L  No. 99-570,100 
Stat. 3207-49. In addition, there are 
many editorial revisions and changes to 
the existing DOE rule on FOIA which 
are incorporated in this final rule.
General Information

The Freedom of Information Reform 
Act of 1986, Pub. L. No. 99-570,100 Stat. 
3207-49, requires that each agency (1) 
promulgate regulations which establish 
a fee schedule to process requests for 
information and (2) establish procedures 
and guidelines to determine when such 
fees should be waived or reduced. The 
DOE fee schedule and procedures 
conform to the guidelines issued by the 
OMB for agencies to follow in 
implementing these regulations. This 
final rule revises existing DOE fee 
schedules and procedures in accordance 
with the FOIA, as amended, and makes 
other technical and editorial changes to 
the DOE regulations that implement the 
FOIA. The DOE published its proposed 
rule for comment on June 17,1987 (52 FR 
23155).

Executive Order No. 12291

It has been determined that these 
regulations are not a major rule subject 
to the requirements of Executive Order 
No. 12291 (46 FR 13193, February 19, 
1981), because they are not likely to 
result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individual industries,
Federal, State, or local Government 
agencies, or geographic regions, or cause 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets.

These regulations were submitted to 
the Director of the Office of 
Management and Budget for a 10 day 
review period as required by section 
3(c)(3) of Executive Order No. 12291.
The Director has concluded his review 
under that Executive Order.

Analysis of Comments Received

Comments postmarked or received 
within the comment period were 
considered in the development of this 
final rule. In response to a suggestion by 
thee commenters, the DOE will again 
include the language of the FOIA 
exemptions in the rule. Additional 
comments are addressed below

according to the subsections of the 
regulation to which they apply.

1. D efin itions (Section  1004.2'). Three 
commenters objected to certain 
definitions contained in this section, 
especially that of “representative of the 
news media.” However, these  ̂
definitions were drawn from the OMB 
Fee Guidelines, that became final after a 
period of public notice and comment in 
which concerns similar to those raised 
by these commenters were considered.
S ee  OMB Fee Guidelines, sec. 6g-6j, 52 
FR 10011,10017-18 (March 27,1987); see 
a lso  52 FR 10013-15 (OMB analysis of 
comments on definitions). The DOE is 
required by the FOIA to conform its fee 
schedule, which includes these 
definitions of categories of requesters, to 
the OMB Fee Guidelines. Furthermore, 
the DOE firmly believes that these 
definitions, including that of 
“representative of the news media,” 
properly implement the statutory intent 
of the amended Act.

2. F ees  to b e  ch arg ed  (Section  
1004.9(a)). One commenter objected to 
the use of private sector firms to locate, 
reproduce and disseminate records in 
response to FOIA requests, because 
these private firms might have access to 
trade secrets and confidential 
commercial information. However, this 
provision was taken directly from the 
OMB Fee Guidelines. S ee  OMB Fee 
Guidelines, sec. 7, 52 FR 10011,10018 
(March 27,1987). The DOE believes that 
this correctly implements the statutory 
provision concerning making records 
promptly available.

3. R eview  o f  record s (Section  
1004.9(a)(3)). One commenter objected 
to the provision for charging review 
costs for a subsequent review of records 
previously withheld pursuant to an 
exemption determined to no longer 
apply. The DOE believes that such 
review qualifies under the statute as an 
“initial examination” because the record 
is being reviewed for the first time to 
determine whether other exemptions 
which had not been previously 
considered now apply. If these review 
costs were precluded, the DOE would be 
compelled at the time of initial 
processing to review these records to 
determine the applicability of all 
possible exemptions, even though at the 
time of processing one exemption may 
clearly apply to the entire record or 
portions thereof. Such an approach 
would unnecessarily increase review 
costs to requesters.

4. N otification  o f  charg es (Section  
1004.9(a)(7)). One commenter stated that
it is unclear whether a requester must  ̂
agree to pay all fees for charges over f ( 
$25.00 before the time deadlines for a r
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response to his request will begin to run. 
A sentence has been added to this 
section of the final rule to address this 
concern and to clarify that under these 
circumstances, a request is deemed to 
have been received when the requester 
has provided an assurance to pay the 
total anticipated fee. Such an assurance 
ensures that government expenses are 
not inappropriately incurred and a 
recovery of cost can be,made.

5. W aiving o r  reducing fe e s  (Section  
1004.9(a)(8)). Three commenters 
expressed concern that the factors to be 
considered for fee waivers and fee 
reductions require the DOE to make 
speculative and subjective value 
judgments regarding the subject of a 
request and its value to the public.
These factors set forth by the DOE, are 
taken directly from the statute. The six 
criteria enumerated in the regulation are 
provided as specific elements to be 
considered that shall be known to all 
requesters. The DOE will make every 
effort to apply the criteria in an 
objective manner.

Contrary to the suggestion of two of 
the commenters, the requirement that 
information be submitted in support of a 
fee waiver request is not affected by the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501, e t seq . The Office of 
Information and Regulatory Affairs of 
the OMB, which has responsibility for 
the implementation of the Paperwork 
Reduction Act, has determined that 
FOIA fee regulation requirements that 
requesters submit information in support 
of their fee waiver and fee limitation 
claims are not “information collection 
requests” within the meaning of that 
Act. S ee a lso  5 CFR 1320.7(c) (1987).

One commenter also urged that the 
DOE establish certain categories of 
requesters or types of requests which 
would be presumptively entitled to a fee 
waiver. The DOE believes that each 
request for a fee waiver must be 
evaluated on its own merit and that the 
provisions of § 1004.9(a)(8) accurately 
reflect the appropriate considerations 
guiding agency fee waiver 
determinations. The fee waiver 
provision of the FOIA, as amended, 5 
U.S.C. 552(a)(4)(A)(iii), does not provide 
for any such presumptions for categories 
of requesters, although the limitations 
on duplication, search, and review fees 
under subsection (a)(4)(A)(ii) of the Act 
do distinguish among categories of 
requesters. The fee waiver provision in 
subsection (a)(4)(A)(iii), therefore, must 
be applied on a case-by-case basis for 
all requesters.

6. Charges fo r  u n su ccessfu l search  
(Section 1004J9(b)(6)). One commenter 
objected to the provision for charging 
requesters for unsuccessful searches,

asserting that this might intimidate 
potential requesters. The statute, 
however, does not restrict recovery of 
search costs to those instances where 
documents are located. S ee  5 U.S.C. 
552(a)(4)(A)(ir). Since costs will be 
incurred by the DOE regardless of 
whether a search results in the 
discovery of responsive records, the 
DOE believes that the requester should 
incur this expense and not the general 
public.

7. A ggregating requ ests (Section  
1004.9(b)(7)). One commenter 
questioned the language of this section 
stating that it is unclear that the DOE 
will apply a reasonable standard to 
determine whether a request is being 
broken down to evade fees. The word 
“reasonably” has been added to the 
language for clarification.

The commenter also suggested that 
DOE include in the final rule the 
statement that in no case will DOE 
aggregate multiple requests on unrelated 
subjects from one requester. This 
comment has been adopted and the rule 
has been revised accordingly.

8. A dvan ce paym en ts (Section  
1004.9(b)(8)). Two commenters objected 
to the suspension of the statutory time 
limits for responding to a request while 
an advance payment is being sought. 
However, this provision ensures that the 
agency recoup appropriate costs 
incurred to provide a requester the 
documents sought. Moreover, this 
provision is consistent with the OMB 
Fee Guidelines. S ee  OMB Fee 
Guidelines, sec. 9d, 52 F R 10011,10020 
(March 27,1987).

The DOE believes that this provision 
correctly implements the statutory 
provision concerning advance 
payments.

9. H andling in form ation  o f  a  p riv a te  
bu sin ess, foreign  governm ent, o r an  
in tern ation al organ ization  (Section  
1004.11). One commenter stated that 
“the regulations should make clear that 
the provisions for consulting with 
businesses and others may not be 
exercised in a manner that will interfere 
with the agency’s obligation to grant or 
deny information within 10 days.” As 
written, the DOE regulations have no 
adverse impact on the Department’s 
responsibility to determine within 10 
days after the receipt of a request 
whether to comply with the request.
This determination may precede and is 
independent of any consultation with 
submitters of information covered by 
this section.

Additionally, one commenter 
suggested the addition of some 
safeguards for handling information 
covered by this section. As written, this 
section is no different than that which

existed previously in the FOIA 
regulations of the Department, and the 
DOE has determined that adequate 
safeguards were contained therein.

List of Subjects in 10 CFR Part 1004

Freedom of information.
Harry L. Peebles,
Director o f Administration.

For the reasons set forth in the 
preamble, 10 CFR Part 1004 is revised as 
follows:

PART 1004— FREEDOM OF 
INFORMATION

Sec.
1004.1 Purpose and scope.
1004.2 Definitions,
1004.3 Public reading facilities.
1004.4 Elements of a request.
1004.5 Processing requests for records.
1004.6 Requests for classified records.
1004.7 Responses by authorizing officials: 

Form and content.
1004.8 Appeals of initial denials.
1004.9 Fees for providing records.
1004.10 Exemptions.
1004.11 Handling information of a private 

business, foreign government, or an 
international organization.

1004.12 Computation of time.
Authority: 5 U.S.C. 552.

§ 1004.1 Purpose and scope.

This part contains the regulations of 
the Department of Energy (DOE) that 
implement 5 U.S.C. 552, Pub. L. 89-487, 
as amended by Pub. L. 93-502, 88 Stat. 
1561, by Pub. L  94-409, 90 Stat. 1241, 
and by Pub. L. 99-570,100 S ta t 3207-49. 
The regulations of this part provide 
information concerning the procedures 
by which records may be requested 
from all DOE offices, excluding the 
Federal Energy Regulatory Commission 
(FERC). Records of the DOE made 
available pursuant to the requirements 
of 5 U.S.C. 552 shall be furnished to 
members of the public as prescribed by 
this part Persons seeking information or 
records of the DOE may find it helpful to 
consult with a DOE Freedom of 
Information Officer before invoking the 
formal procedures set out below. To the 
extent permitted by other laws; the DOE 
will make records available which it is 
authorized to withhold under 5 U.S.C. 
552 whenever it determines that such 
disclosure is in the public interest.

§ 1004.2 Definitions.

As used in this part:
(a) “Appeal Authority” means the 

Office of Hearings and Appeals.
(b) “Authorizing or Denying Official” 

means that DOE officer as identified by 
the Directorate of Administration by 
separate directive, having custody of or
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responsibility for records requested 
under 5 U.S.C. 552. In DOE 
Headquarters, the term refers to The 
Freedom of Information Officer as 
defined below and officials who report 
directly to either the Office of the 
Secretary or a Secretarial Officer as also 
defined below. In the Field Offices, the 
term refers to the head of a field 
location identified in § 1004.2(h) and the 
heads of field offices to which they 
provide administrative support and have 
delegated this authority.

(c) ‘“Commercial use’ request”, refers 
to a request from or on behalf of one 
who seeks information for a use or 
purpose that furthers the commercial, 
trade, or profit interests of the requester 
or the person on whose behalf the 
request is made. In determining whether 
a requester properly belongs in this 
category, agencies must determine how 
the requester will use the documents 
requested. Moreover, where DOE has 
reasonable cause to doubt the use to 
which a requester will put the records 
sought, or where that use is not evident 
from the request itself, the DOE will seek 
additional clarification before assigning 
the request to a specific category.

(d) “Department” or “Department of 
Energy (DOE)” means all organizational 
entities which are a part of the 
executive department created by Title II 
of the DOE Organization Act, Pub L. 95- 
91. This specifically excludes the FERC.

(e) “Direct costs” means those 
expenditures which the DOE actually 
incurs in searching for and duplicating 
(and in the case of commercial 
requesters, reviewing) documents to 
respond to a FOIA request. Direct costs 
include, for example, the salary of the 
employee performing the work (the basic 
rate of pay for the employee plus 16 
percent of that rate to cover benefits) 
and the cost of operating duplicating 
machinery. Not included in direct costs 
are overhead expenses such as costs of 
space, and heating or lighting the facility 
in which the records are stored.

(f) “Duplication” refers to the process 
of making a copy of a document 
necessary to respond to a FOIA request. 
Such copies can take the form of, but are 
not limited to, paper copy, microform, 
audiovisual materials, or machine 
readable documentation (e.g., magnetic 
tape or disk). The copy provided must 
be in a form that can be reasonably used 
by requesters.

(g) "Educational institution” refers to 
a preschool, a public or private 
elementary or secondary school, an 
institution of graduate higher education, 
an institution of undergraduate higher 
education, an institution of professional 
education, and an institution of

vocational education, which operates a 
program or programs of scholarly 
research.

(h) "Freedom of Information Officer” 
means the person designated to 
administer the Freedom of Information 
Act at the following DOE offices:

(1) Alaska Power Administration, P.O. 
Box 020050, Juneau, AK 99802-0050.

(2) Albuquerque Operations Office, 
P.O. Box 5400, Albuquerque, NM 87115.

(3) Bartlesville Project Office, P.O. Box 
1398, Bartlesville, OK 74005.

(4) Bonneville Power Administration, 
P.O. Box 3621-AL, Portland, OR 97208- 
3621.

(5) Chicago Operations Office, 9800 
South Cass Avenue, Argonne, IL 60439.

(6) Headquarters, Department of 
Energy, Washington, DC 20585.

(7) Idaho Operations Office, 785 DOE 
Place, Idaho Falls, ID 83402.
. (8) Morgantown Energy Technology 

Center, P.O. Box 880, Morgantown, WV 
26507.

(9) Nevada Operations Office, P.O.
Box 98518, Las Vegas, NV 89193-8518.

(10) Oak Ridge Operations Office, P.O. 
Box E, Oak Ridge, TN 37831.

(11) Pittsburgh Energy Technology 
Center, P.O. Box 10940, Pittsburgh, PA 
15236-0940.

(12) Richland Operations Office, P.O. 
Box 550, Richland, WA 99352.

(13) San Francisco Operations Office, 
1333 Broadway, Oakland, CA 94612.

(14) Savannah River Operations 
Office, P.O. Box A, Aiken, SC 29802.

(15) Southeastern Power 
Administration, Samuel Elbert Building, 
Elberton, GA 30635.

(16) Southwestern Power 
Administration, ATTN: SWPA-120, P.O. 
Box 1619, Tulsa, OK 74101.

(17) Strategic Petroleum Reserve 
Project Management Office, 900 
Commerce Road East, New Orleans, LA 
70123.

(18) Western Area Power 
Administration, P.O. Box 3402, Golden, 
CO 80401.

(i) “General Counsel” means the 
General Counsel provided for in section 
202(b) of the DOE Organization Act, or 
any DOE attorney designated by the 
General Counsel as having 
responsibility for counseling the 
Department on Freedom of Information 
Act matters.

(j) “Headquarters” means all DOE 
facilities functioning within the 
Washington metropolitan area.

(k) “Non-commercial scientific 
institution” refers to an institution that 
is not operated on a “commercial” basis 
as that term is referenced in § 1004.2(c), 
and which is operated solely for the 
purpose of conducting scientific

research, the results of which are not 
intended to promote any particular 
product or industry.

(l) "Office” means any administrative 
or operating unit of the JDOE, including 
those in field offices.

(m) “Representative of the news 
media” refers to any person actively 
gathering news for an entity that is 
organized and operated to publish or 
broadcast news to the public. The term 
"news” means information that is about 
current events or that would be of 
current interest to the public. Examples 
of news media entities include television 
or radio stations broadcasting to the 
public at large, and publishers of 
periodicals (but only in those instances 
when they can qualify as disseminators 
of “news”) who make their products 
available for purchase or subscription 
by the general public. These examples 
are not intended to be all-inclusive.

Moreover, as traditional methods of 
news delivery evolve (e.g., electronic 
dissemination of newspapers through 
telecommunications services), such 
alternative media would be included in 
this category. In the case of “freelance” 
journalists, they may be regarded as 
working for a news organization if they 
can demonstrate a solid basis for 
expecting publication through that 
organization, even though not actually 
employed by it. A publication contract 
would be the clearest proof, but 
agencies may also look to the past 
publication record of a requester in 
making this determination.

(n) "Review” refers to the process of 
examining documents located in 
response to a commercial use request 
(see § 1004.2(c)) to determine whether 
any portion of any document located is 
permitted to be withheld. It also 
includes processing any documents for 
disclosure, e.g., doing all that is 
necessary to excise them and otherwise 
pepare them for release. Review does 
not include time spent resolving general 
legal or policy issues regarding the 
application of exemptions.

(o) "Search” includes all time spent 
looking for material that is responsive to 
a request, including page-by-page or 
line-by-line identification of material 
within documents. The DOE will search 
for material in the most efficient and 
least expensive manner in order to 
minimize cost for both DOE and the 
requester. For example, DOE will not 
engage in line-by-line search when 
merely duplicating an entire document 
would prove the less expensive and 
quicker method of complying with a 
request. "Search” will be distinguished, 
moreover, from “review” of material in 
order to determine whether the material
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is exempt from disclosure. Searches may 
be done manually or by computer using 
existing programming.

(p) “Secretarial Officer” means the 
General Counsel; Assistant Secretary, 
Management and Administration; 
Assistant Secretary for Congressional, 
Intergovernmental, and Public Affairs; 
Assistant Secretary for International 
Affairs and Energy Emergencies; 
Assistant Secretary for Nuclear Energy; 
Assistant Secretary for Fossil Energy; 
Assistant Secretary, Conservation and 
Renewable Energy; Assistant Secretary 
for Defense Programs; Assistant 
Secretary for Environment, Safety, and 
Health; Administrator, Economic 
Regulatory Administration;
Administrator, Energy Information 
Administration; Director of Energy 
Research; Director of Civilian 
Radioactive Waste Management;
Director of Minority Economic Impact, 
and the Inspector General.

(q) “Statute specifically providing for 
setting the level of fees for particular 
types of records,” at 5 U.S.C. 
552(a)(4)(A)(vi), means any statute that 
specifically requires a government 
agency, such as the Government Printing 
Office (GPO) or the National Technical 
Information Service (NTIS), to set the 
level of fees for particular types of 
records, in order to:

(1) Serve both the general public and 
private sector organizations by 
conveniently making available 
government information;

(2) Ensure that groups and individuals 
pay the cost of publications and other 
services which are for their special use 
so that these costs are not borne by the 
general taxpaying public;

(3) Operate an information 
dissemination activity on a self- 
sustaining basis to the maximum extent 
possible; or

(4) Return revenue to the Treasury for 
defraying, wholly or in part, 
appropriated funds used to pay the cost 
of disseminating government 
information.

§ 1004.3 Public reading facilities.
(a) The DOE Headquarters will 

maintain, in the public reading facilities, 
the materials which are required by 5 
U.S.C. 552(a)(2) to be made available for 
public inspection and copying. The 
principal public reading facility will be 
located at the Freedom of Information 
Office, 1000 Independence Avenue, SW, 
Washington, DC. A complete listing of 
other facilities is available from the 
Freedom of Information Officer at DOE 
Headquarters.

(b) Each of the designated field offices 
will maintain in public reading facilities 
c®rtain materials maintained in the

Headquarters facility and other 
materials associated with the particular 
field offices.

(c) Each of these public reading 
facilities will maintain and make 
available for public inspection and 
copying current indices of the materials 
at that facility which are required to be 
indexed by 5 U.S.C. 552(a)(2) or other 
applicable statutes.

§ 1004.4 Elements of a request.

(a) A ddressed to the Freedom  o f  
Inform ation O fficer. A request for a 
record of the DOE which is not available 
in a public reading facility, as described 
in § 1004.3, shall be addressed to the 
appropriate Headquarters or field 
Freedom of Information Officer, 
Department of Energy, at a location 
listed in § 1004.2(h) of this part, and both 
the envelope and the letter shall be 
clearly nTarked “Freedom of Information 
Request.” Except as provided in
§ 1004.4(e), a request will be considered 
to be received by the DOE for purposes 
of 5 U.S.C. 552(a)(6) upon actual receipt 
by the Freedom of Information Officer. 
Requests delivered after regular 
business hours of the Freedom of 
Information Office are considered 
received on the next regular business 
day.

(b) R equest must b e  in writing and fo r  
reason ably  d escribed  records. A request 
for access to records must be submitted 
in writing and must reasonably describe 
the records requested to enable DOE 
personnel to locate them with a 
reasonable amount of effort. Where 
possible, specific information regarding 
dates, titles, file designations, and other 
information which may help identify the 
records should be supplied by the 
requester, including the names and titles 
of any DOE officers or employees who 
have been contacted regarding the 
request prior to the submission of a 
written request. If the request relates to 
a matter in pending litigation, the court 
and its location should be identified to 
aid in locating the documents. If the 
records are known to be in a particular 
office of the DOE, the request should 
identify that office.

(c) C ategorial requests. (1) Must meet 
reasonably described records 
requirement. A request for all records 
falling within a reasonably specific and 
well-defined category shall be regarded 
as conforming to the statutory 
requirement that records be reasonably 
described if DOE personnel can 
reasonably determine which particular 
records are sought in the request. The 
request must enable the DOE to identify 
an locate the records sought by a 
process that is not unreasonably

burdensome or disruptive of DOE 
operations. The Freedom of Information 
Officer may take into consideration 
problems of search which are associated 
with the files of an individual office 
within the Department and determine 
that a request is not one for reasonably 
described documents as it pertains to 
that office.

(2) Assistance in reformulating a non- 
conforming request. If a request does not 
reasonably describe the records sought, 
as specified in paragraph (c)(1) of this 
section, the DOE response will specify 
the reasons why the request failed to 
meet the requiremnts of paragraph (c)(1) 
of this section and will invite the 
requester to confer with knowledgeable 
DOE personnel in an attempt to restate 
the request or reduce the request to 
managable proportions by reformulation 
or by agreeing on an orderly procedure 
for the production of the records. If DOE 
responds that additional information is 
needed from the requester to render 
records reasonably described, any 
reformulated request submitted by the 
requester will be treated as an initial 
request for purposes of calculating the 
time for DOE response.

(d) N onexistent records. (1) 5 U.S.C. 
552 does not require the compilation or 
creation of a record for the purpose of 
satisfying a request for records.

(2) 5 U.S.C. 552 does not require the 
DOE to honor a request for a record not 
yet in existence, even where such a 
document may be expected to come into 
existence at a later time.

(3) If a requested record is known to 
have been destroyed or otherwise 
disposed of, or if no such record is 
known to exist, the requester will be so 
notified.

(e) Assurance o f w illingness to pay  
fees . A request shall include (1) an 
assurance to pay whatever fees will be 
assessed in accordance with § 1004.9, (2) 
an assurance to pay those fees not 
exceeding some specified dollar amount, 
or (3) a request for a waiver or reduction 
of fees. No request will be deemed to 
have been received until the DOE has 
received some valid assurance of 
willingness to bear fees anticipated to 
be associated with the processing of the 
request or a specific request of a waiver 
or reduction of fees.

(f) R equests fo r  records or inform ation  
o f  other agencies. Some of the records in 
the files of the DOE have been obtained 
from other Federal agencies or contain 
information obtained from other Federal 
agencies.

(1) Where a document originated in 
another Federal agency, the Authorizing 
Official will refer the request to the
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originating agency and so inform the 
requester, unless the originator agrees to 
direct release by DOE.

(2) Requests for DOE records 
containing information received from 
another agency, or records prepared 
jointly by DOE and other agencies, will 
be treated as requests for DOE records 
except that the Authorizing Official will 
coordinate with the appropriate official 
of the other agency. The notice of 
determinaton to the requester, in the 
event part or all of the record is 
recommended for denial by the other 
agency, will cite the other agency 
Denying Official as well as the 
appropriate DOE Denying Official if a 
denial by DOE is also involved.

§ 1004.5 Processing requests for records.
(a) Freedom of Information Officers 

will be responsible for processing 
requests for records submitted pursuant 
to this part. Upon receiving such a 
request, the Freedom of Information 
Officer will, except as provided in 
paragraph (c) of this section, ascertain 
which Authorizing Official has 
responsibility for, custody of, or concern 
with the records requested. The 
Freedom of Information Officer will 
review the request, consulting with the 
Authorizing Official where appropriate, 
to determine its compliance with
§ 1004.4. Where a request complies with 
§ 1004.4, the Freedom of Information 
Officer will acknowledge receipt of the 
request to the requester and forward the 
request to the Authorizing Official for 
action.

(b) The Authorizing Official will 
promptly identify and review the 
records encompassed by the request.
The Authorizing Official will prepare a 
written response (1) granting the 
request, (2) denying the request, (3) 
granting/denying it in part, (4) replying 
with a response stating that the request 
has been referred to another agency 
under § 1004.4(f) or § 1004.6(e), (5) 
informing the requester that responsive 
records cannot be located or do not 
exist.

(c) Where a request involves records 
which are in the custody of or are the 
concern of more than one Authorizing 
Official, the Freedom of Information 
Officer will identify all concerned 
Authorizing Officials, send copies of the 
request to them and forward the request 
for action to the Authorizing Official 
that can reasonably be expected to have 
custody of most of the requested 
records. This Authorizing Official will 
prepare a DOE response to the requester 
consistent with paragraph (b) of this 
section, which will identify any other 
Authorizing Official, having 
responsibility for the denial of records.

(d) Time for processing requests. (1) 
Action pursuant to paragraph (b) of this 
section will be taken within 10 working 
days of receipt of a request for DOE 
records (“receipt” is defined in 
§ 1004.4(a)), except that, if unusual 
circumstances require an extension of 
time before a decision on a request can 
be reached and the person requesting 
records is promptly informed in writing 
by the Authorizing Official of the 
reasons for such extension and the date 
on which a determination is expected to 
be dispatched, then the Authorizing 
Official may take an extension not to 
exceed 10 working days.

(2) For purposes of this section and 
§ 1004.8(d), the term “unusual 
circumstances” may include but is not 
limited to the following:

(i) The need to search for and collect 
the requested records from field 
facilities or other establishments that 
are separate from the offices processing 
the request;

(ii) The need to search for, collect and 
appropriately examine a voluminous 
amount of separate and distinct records 
which are responsive to a single request; 
or

(iii) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determination 
of the request, or among two or more 
components of the Department having 
substantial subject matter interest 
therein.

(3) The requester must be promptly 
notified in writing of the extension, the 
reasons for the extension, and the date 
on which a determination is expected to 
be made.

(4) If no determination has been made 
at the end of the 10-day period, or the 
last extension thereof, the requester may 
deem his adminstrative remedies to 
have been exhausted, giving rise to a 
right of review in a district court of the 
United States as specified in 5 U.S.C. 
552(a)(4). When no determination can be 
made within the applicable time limit, 
the responsible Authorizing Official will 
nevertheless continue to process the 
request. If the DOE is unable to provide 
a response within the statutory period, 
the Authorizing Official will inform the 
requester of the reason for the delay; the 
date on which a determination may be 
expected to be made; that the requester 
can seek remedy through the courts, but 
ask the requester to forego such action 
until a determination is made.

(5) Nothing in this part shall preclude 
the Authorizing Official and a requester 
from agreeing to an extension of time for 
the initial determination on a request. 
Any such agreement will be confirmed

in writing and will clearly specify the 
total time agreed upon.

§ 1004.6 Requests for classified records.

(a) All requests for classified records 
and Unclassified Controlled Nuclear 
Information will be subject to the 
provisions of this part with the special 
qualifications noted below,

(b) All requests for records made in 
accordance with this part, except those 
requests for access to classified records 
which are made specifically pursuant to 
the mandatory review provisions of 
Executive Order 12356 or any successor 
thereto, may be automatically 
considered a Freedom of Information 
Act request.

(c) Concurrence of the Director of 
Classification is required on all 
responses involving requests for 
classified records. The Director of 
Classification will be informed of the 
request by either the Freedom of 
Information Officer or the Authorizing 
Official to whom the action is assigned, 
and will advise the office originating the 
records, or having responsibility for the 
records, and consult with such office or 
offices prior to making a determination 
under this section.

(d) The written notice of a 
determination to deny records, or 
portions of records, which contain both 
classified material and other exempt 
material, will be concurred in by the 
Director of Classification who will be 
the Denying Official for the classified 
portion of such records in accordance 
with H  1004.5(c) and 1004.7(b)(2). If 
other DOE officials or appropriate 
officials of other agencies are 
responsible for denying any portion of 
the record, their names and titles or 
positions will be listed in the notice of 
denial in accordance with i  § 1004.5(c) 
and 1004.7(b)(2) and it will be clearly 
indicated what portion or portions they 
were responsible for denying.

(e) Requests for DOE records 
containing .classified information 
received from another agency, and 
requests for classified documents 
originating in another agency, will be 
coordinated with or referred to the other 
agency consistent with the provisions of 
§ 1004.4(f). Coordination or referral of 
information or documents subject to this 
section will be effected by the Director 
of Classification (in consultation with 
the Authorizing Official) with the 
appropriate official of the other agency.

§ 1004.7 Responses by authorizing 
officials: Form and content

(a) Form  o f  grant. Records requested 
pursuant to § 1004.4 will be made
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available promptly, when they are 
identified and determined to be 
nonexempt under this Regulation, the 
Freedom of Information Act, and where 
the applicable fees are $15 or less or 
where it has been determined that the 
payment of applicable fees should be 
waived. Where the applicable fees 
exceed $15, the records may be made 
available before all charges are paid.

(b) Form o f denial. A reply denying a 
request for a record will be in writing. It 
will be signed by the Denying Official 
pursuant to § 1004.5 (b) or (c) and will 
include:

(1) Reason fo r  denial. A statement of 
the reason for denial, containing a 
reference to the specific exemption 
under the Freedom of Information Act 
authorizing the withholding of the 
record and a brief explanation of how 
the exemption applies to the record 
withheld, and a statement of why a 
discretionary release is not appropriate.

(2) Persons responsible fo r  denial. A 
statement setting forth the name and the 
title or position of each Denying Official 
and identifying the portion of the denial 
for which each Denying Official is 
responsible.

(3) Segregation o f  nonexem pt 
material. A statement or notation 
addressing the issue of whether there is 
any segregable nonexempt material in 
the documents or portions thereof 
identified as being denied.

(4) Adequacy o f  search. Although a 
| determination that no such record is
known to exist is not a denial, the 
requester will be informed that a 
challenge may be made to the adequacy 

j of the search by appealing within 30 
calendar days to the Office of Hearings 
and Appeals.

(5) Administrative appeal. A
| statement that the determination to 
deny documents made within the 
statutory time period, may be appealed 
within 30 calendar days to the Office of 

[ Hearings and Appeals.

\ 1004.8 Appeal of initial denials.

(a) Appeal to O ffice o f  H earings and 
I Appeals. When the Authorizing Official 
| has denied a request for records in 

whole or in part or has responded that 
1 there are no documents responsive to 
the request consistent with § 1004.4(d), 
or when the Freedom of Information 

I Officer has denied a request for waiver 
| of fees consistent with §1004.9, the 
requester may, within 30 calendar days 
of its receipt, appeal the determination 
to the Office of Hearings and Appeals.

I (b) Elements o f appeal. The appeal 
must be in writing, addressed to the 

IDirector, Office of Hearings and 
I Appeals, Department of Energy, 1000 
[Independence Avenue SW.,

Washington, DC 20585 and both the 
envelope and letter must be clearly 
marked “Freedom of Information 
Appeal.” The appeal must contain a 
concise statement of grounds upon 
which it is brought and a description of 
the relief sought. It should also include a 
discussion of all relevant authorities, 
including, but not limited to, DOE (and 
predecessor agencies) rulings, 
regulations, interpretations and 
decisions on appeals and any judicial 
determinations being relied upon to 
support the appeal. A copy of the letter 
containing the determination which is 
being appealed, must be submitted with 
the appeal.

(c) R eceip t o f  appeal. An appeal will 
be considered to be received for 
purposes of 5 U.S.C. 552(a)(6) upon 
receipt by the appeal authority. 
Documents delivered after regular 
business hours of the Office of Hearings 
and Appeals are considerd received on 
the next regular business day.

(d) A ction w ithin 20 w orking days. (1) 
The appeal authority will act upon the 
appeal within 20 working days of its 
receipt, except that if unusual 
circumstances (as defined in
§ 1004.5(d)(2)) require an extension of 
time before a decision on a request can 
be reached, the appeal authority may 
extend the time for final action for an 
additional 10 working days less the 
number of days of any statutory 
extension which may have been taken 
by the Authorizing Official during the 
period of initial determination.

(2) The requester must be promptly 
notified in writing of the extension, 
setting forth the reasons for the 
extension, and the date on which a 
determination is expected to be issued.

(3) If no determination on the appeal 
has been issued at the end of the 20-day 
period or the last extension thereof, the 
requester may consider his 
administrative remedies to be exhausted 
and seek a review in a district court of 
the United States as specified in 5 U.S.C. 
552(a)(4). When no determination can be 
issued within the applicable time limit, 
the appeal will nevertheless continue to 
be processed; on expiration of the time 
limit the requester will be informed of 
the reason for the delay, of the date on 
which a determination may be expected 
to be issued, and of his right to seek 
judicial review in the United States 
district court in the district in which he 
resides or has his principal place of 
business, the district in which the 
records are situated, or the District of 
Columbia. The requester may be asked 
to forego judicial review until 
determination of the appeal.

(4) Nothing in this part will preclude 
the appeal authority and a requester

from agreeing to an extension of time for 
the decision on an appeal. Any such 
agreement will be confirmed in writing 
by the appeal authority and will clearly 
specify the total time agreed upon for 
the appeal decision.

(e) Form  o f  action  on appeal. The 
appeal authority’s action on an appeal 
will be in writing and will set forth the 
reason for the decision. It will also 
contain a statement that it constitutes 
final agency action on the request and 
that judicial review will be available 
either in the district in which the 
requester resides or has a principal 
place of business, the district in which 
the records are situated, or in the 
District of Columbia. Documents 
determined by the appeal authority to 
be documents subject to release will be 
made promptly available to the 
requester upon payment of any 
applicable fees.

(f) C lassified  record s an d  record s  
co v ered  b y  section  148 o f  the A tom ic 
Energy Act. The Secretary of Energy or 
his designee will make the final 
determination concerning appeals ' 
involving the denial of requests for 
classified information or the denial of 
requests for information falling within 
the scope of section 148 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2168).

§ 1004.9 Fees for providing records.

(a) F ees to b e  charged. The DOE will 
charge fees that recoup the full 
allowable direct costs incurred. The 
DOE will use the most efficient and 
least costly methods to comply with 
requests for documents made under the 
FOIA. The DOE may contract with 
private sector services to locate, 
reproduce and disseminate records in 
response to FOIA requests when that is 
the most efficient and least costly 
method. When doing so, however, the 
DOE will ensure that the ultimate cost to 
the requester is no greater than it would 
be if the DOE itself had performed these 
tasks. In no case will the DOE contract 
out responsibilities which the FOIA 
provides that only the agency may 
discharge, such as determining the 
applicability of an exemption, or 
determining whether to waive or reduce 
fees. Where the DOE can identify 
documents that are responsive to a 
request and are maintained for public 
distribution by other agencies such as 
the National Technical Information 
Service and the Government Printing 
Office, the Freedom of Information 
Officer will inform requesters of the 
procedures to obtain records from those 
sources.
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(1) M anual searches fo r  records. 
Whenever feasible, the DOE will charge 
for manual searches for records at the 
salary rate(s) (i.e. basic pay plus 16 
percent) of the employee(s) making the 
search.

(2) Computer searches fo r  records.
The DOE will charge at the actual direct 
cost of providing the service. This will 
include the cost of operating the central 
processing unit^CPU) for that portion of 
operating time that is directly 
attributable to searching for records 
responsive to a FOIA request and 
operator/programmer salary.

(3) R eview  o f records. The DOE will 
charge requesters who are seeking 
documents for commercial use for time 
spent reviewing records to determine 
whether they are exempt from 
mandatory disclosure. Charges will be 
assessed only for the initial review (i.e., 
the review undertaken the first time the 
DOE analyzes the applicability of a 
specific exemption to a particular record 
or portion of a record. The DOE will not 
charge for review at the administrative 
appeal level of an exemption already 
applied. However, records or portions of 
records withheld in full under an 
exemption which is subsequently 
determined not to apply may be 
reviewed again to determine the 
applicability of other exemptions not 
previously considered. The costs for 
such a subsequent review would be 
properly assessable.

(4) Duplication o f records. The DOE 
will make a per-page charge for paper 
copy reproduction of documents. At 
present, the charge for paper to paper 
copies will be five cents per page and 
the charge for microform to paper copies 
will be ten cents per page. For computer 
generated copies, such as tapes or 
printouts, the DOE will charge the actual 
cost, including operator time, for 
production of the tape or printout. For 
other methods of reproduction or 
duplication, we will charge the actual 
direct costs of producing the 
document(s).

(5) Other charges. It shall be noted 
that complying with requests for special 
services such as those listed below is 
entirely at the discretion of this agency. 
Neither the FOIA nor its fee structure 
cover these kinds of services. The DOE 
will recover the full direct costs of 
providing services such as those 
enumerated below to the extent that we 
elect to provide them:

(i) Certifying that records are true 
copies;

(ii) Sending records by special 
methods such as express mail, etc.

(6) Restrictions on assessing fees.
With the exception of requesters seeking 
documents for a commercial use, section

(a)(4)(A)(iv) of the Freedom of 
Information Act, as amended, DOE will 
provide the first 100 pages of duplication 
and the first two hours of search time 
without charge. Moreover, DOE will not 
charge fees to any requester, including 
commercial use requesters, if the cost of 
collecting the fee would be equal to or 
greater than the fee itself. These 
provisions work together, so that except 
for commercial use requesters, DOE will 
not begin to assess fees until after the 
Department has provided the free search 
and reproduction. For example, if a 
request involves two hours and ten 
minutes of search time and results in 105 
pages of documents, DOE will charge for 
only 10 minutes of search time and only 
five pages of reproduction. If this cost is 
equal to or less than $15.00, the amount 
DOE incurs to process a fee collection, 
no charges would be assessed. For 
purposes of these restrictions on 
assessment of fees, the word “pages” 
refers to paper copies of a standard 
agency size which will be normally be 
“8Vfexll” or "11X14.” Thus, requesters 
would not be entitled to 100 microfiche 
or 100 computer disks, for example. A 
microfiche containing the equivalent of 
100 pages or 100 pages of computer 
printout, however, might meet the terms 
of the restriction. Similarly, the term 
“search time” is based on a m anual 
search. To apply this term to searches 
made by computer, the DOE will 
determine the hourly cost of operating 
the central processing unit and the 
operator’s hourly salary plus 16 percent. 
When the cost of the search (including 
the operator time and the cost of 
operating the computer to process a 
request) equals the equivalent dollar 
amount of two hours of the salary of the 
computer operator conducting the 
search, DOE will begin assessing 
charges for computer search.

(7) N otification o f  charges. If the DOE 
determines or estimates feat the fees to 
be assessed under this section may 
amount to more than $25.00, the 
requester will be informed of the 
estimated amount of fees, unless the 
requester has previously indicated a 
willingness to pay the amount estimated 
by the agency. In cases where a 
requester has been notified feat actual 
or estimated fees may amount to more 
than $25.00, the request will be deemed 
not to have been received until the 
requester has agreed to pay fee 
anticipated total fee. A notice to a 
requester pursuant to this paragraph will 
offer him the opportunity to confer with 
DOE personnel in order to reformulate 
his request to meet his needs at a lower 
cost.

(8) Waiving or reducing fees. The 
DOE will furnish documents without

charge or at reduced charges if 
disclosure of fee information is in the 
public interest because it is likely to 
contribute significantly to public 
understanding of the operations or 
activities of the government and 
disclosure is not primarily in the 
commercial interest of fee requester. 
This fee waiver standard thus sets forth 
two basic requirements, both of which 
must be satisfied before fees will be 
waived or reduced. First it must be 
established feat disclosure of the 
requested information is in the public 
interest because it is likely to contribute 
significantly to public understanding of 
the operations or activities of the 
government. Second, it must be 
established that disclosure of the 
information is not primarily in the 
commercial interest of the requester. 
When these requirements are satisfied, 
based upon information supplied by a 
requester or otherwise made known to 
the DOE, the waiver or reduction of a 
FOIA fee will be granted. In determining 
when fees should be waived or reduced 
fee Freedom of Information Officer 
should address fee following two 
criteria:

(i) That disclosure of the Information 
“is in the Public Interest Because it is 
Likely to Contribute Significantly to 
Public Understanding of the Operations 
or Activities of the Government.” 
Factors to be considered in applying this 
criteria include but are not limited to:

(A) The subject of the request: 
Whether the subject of the requested 
records concerns "the operations or 
activities of the government”;

(B) The informative value of the 
information to be disclosed: Whether 
the disclosure is “likely to contribute” to 
an understanding of government 
operations or activities;

(C) The contribution to an 
understanding by the general public of 
the subject likely to result from 
disclosure; and

(D) The significance of the 
contribution to public understanding: 
Whether the disclosure is likely to 
contribute “significantly” to public 
understanding of government operations 
or activities.

(ii) If Disclosure of the Information "is 
Not Primarily in the Commercial Interest 
of the Requester." Factors to be 
considered in applying this criteria 
include but are not limited to:

(A) The existence and magnitude of a 
commercial interest: Whether the 
requester has a commercial interest that 
would be furthered by the requested 
disclosure; and, if so

(B) The primary interest in disclosure: 
Whether the magnitude of the identified
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commercial interest of the requester is 
sufficiently large, in comparison with 

| the public interest in disclosure, that 
disclosure is "primarily in the 
commercial interest of the requester.”

(b) Fees to b e  charged—categ ories o f  
requesters. There are four categories of 
FOIA requesters: Commercial use 
requesters; educational and non
commercial scientific institutions; 
representatives of the news media; and 

i all other requesters. The Freedom of 
I Information Officer will make 
I determinations regarding categories of 
I requesters as defined at § 1004.2. The 
Headquarters Freedom of Information 
Officer will assist field Freedom of 
Information Officers in categorizing 
requesters, and will resolve conflicting 
categorizations. The FOIA prescribes 
specific levels of fees for each of these 
categories:

(1) C om m ercial use requ esters. When 
the DOE receives a request for 
documents which appears to be for 
commercial use, charges will be 
(assessed to recover the full direct costs 
of searching for, reviewing for release, 
and duplicating the records sought.

j Commençai use requesters are not 
entitled to two hours of free search time 
[nor 100 free pages of reproduction of 
documents. The DOE will recover the 
cost of searching for and reviewing 
records even if there is ultimately no 
disclosure of records.

(2) E ducational an d  n on -com m ercial 
scientific institution requ esters. The 
DOE will provide documents to 
requesters in this category for the cost of 
reproduction only, excluding charges for 
the first 100 pages. To be eligible for 
inclusion in this category, requesters 
must show that the request is being
made as authorized by and under the 
auspices of a qualifying institution and 
that the records are not sought for a 
commercial use, but are sought in 
furtherance of scholarly (if the request is 
from an educational institution] or 
scientific (if the request is from a non
commercial scientific institution] 
research.

(3) R equesters w ho are  
representatives o f  the n ew s m ed ia. The 
HOE will provide documents to 
requesters in this category for the cost of 
reproduction only, excluding charges for 
he first 100 pages. To be eligible for 
nclusion in this category, a requester 
Dust meet the criteria in § 1004,2(m),
;nd his or her request must not be made 
or a commercial use. With respect to 
his class of requesters, a request for 
ocords supporting the news 
^semination function of the requester 
»ill not be considered to be a request 
F a commercial use.

(4] A ll o th er requ esters. The DOE will 
charge requesters who do not fall into 
any of the above categories fees which 
recover the full reasonable direct cost of 
searching for and reproducing records 
that are responsive to the request, 
except that the first 100 pages of 
reproduction and the first two hours of 
search time will be furnished without 
charge. Moreover, requests from 
individuals for records about themselves 
filed in DOE systems of records will 
continue to be processed under the fee 
provisions of the Privacy Act of 1974.

(5] Charging in terest—n otice an d  rate. 
Interest will be charged those requesters 
who fail to pay fees. The DOE will begin 
to assess interest charges on the amount 
billed on the 31st day following the day 
on which the billing was sent to the 
requester. Interest will be at the rate 
prescribed in section 3717 of Title 31 
U.S.C. and will accrue from the date of 
the billing.

(6] C harges fo r  u n su ccessfu l search . 
The DOE will assess charges for time 
spent searching even if the search fails 
to identify responsive records or If  
records located are determined to be 
exempt from disclosure. If the DOE 
estimates that search charges are likely 
to exceed $25, it will notify the requester 
of the estimated amount of fees, unless 
the requester has indicated in advance 
his willingness to pay fees as high as 
those anticipated. Such a notice will 
offer the requester the opportunity to 
confer with agency personnel in order to 
reformulate the request to reduce the 
cost of the request.

(7] A ggregating requ ests. A requester 
may not file multiple requests each 
seeking portions of a document or 
documents, solely to avoid payment of 
fees. When the DOE reasonably 
believes that a requester or, a group of 
requesters acting in concert, is 
attempting to break a request down into 
a series of requests for the purpose of 
evading the assessment of fees, the DOE 
will aggregate any such requests and 
charge the appropriate fees. The DOE 
may consider the time period in which 
the requests have been made in its 
determination to aggregate the related 
requests. In no case will DOE aggregate 
multiple requests on unrelated subjects 
from one requester.

(8] A dvan ce paym ents. Requesters are 
not required to make an advance 
payment (i.e., payment before action is 
commenced or continued on a request] 
unless:

(i] The DOE estimates or determines 
that allowable charges that a requester 
may be required to pay are likely to 
exceed $250.00. In such cases, the DOE 
will notify the requester of the likely

cost and obtain a satisfactory assurance 
of full payment where the requester has 
a history of prompt payment of FOIA 
fees, or require an advance payment of 
an amount up to the full estimated 
charges in the case of requesters with no 
history of payment.

(ii) A requester has previously failed 
to pay a fee in a timely fashion (i.e., 
within 30 days of the date of the billing). 
The DOE will require the requester to 
pay the full amount delinquent plus any 
applicable interest as provided in 
paragraph (b)(5) of this section, or 
demonstrate that he has, in fact, paid 
the delinquent fee; and to make an 
advance payment of the full amount of 
the estimated current fee before we 
begin to process a new request or a 
pending request from that requester.

When the DOE acts under paragraphs 
(b)(8) (i) or (ii) of this section, the 
administrative time limits prescribed in 
subsection (a)(6) of the FOIA (i.e., 10 
working days from receipt of initial 
requests and 20 working days from 
receipt of appeals from initial denials, 
plus permissible extensions of these 
time limits) will begin only after the 
DOE has received fee payments 
described above.

(c) E ffect o f  the D ebt C ollection  A ct o f  
1982 (Pub. L. 97-365). The DOE will use 
the authorities of the Debt Collection 
Act, including disclosure to consumer 
reporting agencies and the use of 
collection agencies, where appropriate, 
to encourage payment of fees.

§ 1004.10 Exemptions.

(a) 5 U.S.C. 552 exempts from all of its 
publication and disclosure requirements 
nine categories of records which are 
described in paragraph (b) of that 
section- These categories include such 
matters as national defense and foreign 
policy information; investigatory 
records; internal procedures and 
communications; materials exempted 
from disclosure by other statutes; 
confidential, commercial, and financial 
information; and matters involving 
personal privacy.

(b) Specifically, the exemptions in 5 
U.S.C. 552(b) will be applied consistent 
with § 1004.1 of these regulations to 
matters that are:

(1) Specifically authorized under 
criteria established by an Executive 
Order to be kept secret in the interest of 
the national defense or foreign policy 
and are in fact properly classified 
pursuant to such Executive Order;

(2) Related solely to the internal 
personnel rules and practices of an 
agency;

(3) Specifically exempted from 
disclosure by statute (other than 5
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U.S.C. 552(b)), provided that such statute
(i) requires that the matters be withheld 
from the public in such a manner as to 
leave no discretion on the issue, or (ii) 
establishes particular criteria for 
withholding or refers to particular types 
of matters to be withheld; for example 
Restricted Data and Formerly Restricted 
Data under the Atomic Energy Act of 
1954, as amended (42 U.S.C. 2011 et seq .) 
are covered by this exemption;

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential;

(5) Inter-agency or intra-agency 
memoranda or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
agency;

(6) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy;

(7) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of such 
law enforcement records or information
(i) could reasonably be expected to 
interfere with enforcement proceedings,
(ii) would deprive a person of a right to 
a fair trial or an impartial adjudication,
(iii) could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy, (iv) could reasonably 
be expected to disclose the identity of a 
confidential source, including a State, 
local, or foreign agency or authority or 
any private institution which furnished 
information on a confidential basis, and, 
in the case of a record or information 
compiled by a criminal law enforcement 
authority in the course of a criminal 
investigation or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source, (v) 
would disclose techniques and 
procedures for law enforcement 
investigations or prosecutions, or would 
disclose guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be expected 
to risk circumvention of the law, or (vi) 
could reasonably be expected to 
endanger the life or physical safety of 
any individual;

(8) Contained in or related to 
examination, operating, or condition 
reports prepared by, on behalf of, or for 
the use of an agency responsible for the 
regulation or supervision of financial 
institutions; or

(9) Geological and geophysical 
information and data, including maps, 
concerning wells.

(c) Any reasonably segregated non
exempt portion of a record will be 
provided to a requester. The DOE will

delete portions which are withholdable 
under the exemptions listed above.

§ 1004.11 Handling information of a 
private business, foreign government, or an 
international organization.

(a) Whenever a document submitted 
to the DOE contains information which 
may be exempt from public disclosure, it 
will be handled in accordance with the 
procedures in this section. While the 
DOE is responsible for making the final 
determination with regard to the 
disclosure or nondisclosure of 
information contained in requested 
documents, the DOE will consider the 
submitter’s views (as that term is 
defined in this section) in making its 
determination. Nothing in this section 
will preclude the submission of a 
submitter’s views at the time of the 
submission of the document to which 
the views relate, or at any other time.

(b) When the DOE may determine, in 
the course of responding to a Freedom of 
Information request, not to release 
information submitted to the DOE (as 
described in paragraph (a) of this 
section, and contained in a requested 
document) without seeking any or 
further submitter’s views, no notice will 
be given the submitter.

(c) When the DOE, in the course of 
responding to a Freedom of Information 
request, cannot make the determination 
described in paragraph (b) of this 
section without having for consideration 
thè submitter’s views, the submitter 
shall be promptly notified and provided 
an opportunity to submit his views on 
whether information contained in the 
requested document (1) is exempt from 
the mandatory public disclosure 
requirements of the Freedom of 
Information Act, (2) contains 
information referred to in 18 U.S.C. 1905, 
or (3) is otherwise exempt by law from 
public disclosure. The DOE will make its 
own determinations as to whether any 
information is exempt from disclosure. 
Notice of a determination by the DOE 
that a claim of exemption made 
pursuant to this paragraph is being 
denied will be given to a person making 
such a claim no less than seven (7) 
calendar days prior to intended public 
disclosure of the information in 
question. For purposes of this section, 
notice is deemed to be given when 
mailed to the submitter at the 
submitter’s last known address.

(d) When the DOE, in the course qf 
responding to a Freedom of Information 
request, cannot make the determination 
described in paragraph (b) of this 
section and, without recourse to 
paragraph (c) of this section, previously 
has received the submitter’s views, the 
DOE will consider such submitter’s

views and will not be required to obtain 
additional submitter’s views under the 
procedure described in paragraph (c) of 
this section. The DOE will make its own 
determination with regard to any claim 
that information be exempted from 
disclosure. Notice of the DOE’s 
determination to deny a claim of 
exemption made pursuant to this 
paragraph will be given to a person 
making such a claim no less than seven
(7) calendar days prior to its intended 
public disclosure. ,

(e) Notwithstanding any other
provision of this section, DOE offices 
may require a person submitting 
documents containing information that 
may be exempt by law from mandatory 
disclosure to (1) submit copies of each 
document from which information 
claimed to be confidential has been 
deleted or (2) require that the 
submitter’s views be otherwise made j 
known at the time of the submission. 
Notice of a determination by the DOE j 
that a claim of exemption is being 
denied will be given to a person making 
such a claim no less than seven (7) 
calendar days prior to intended public I 
disclosure of the information in 
question. For purposes of this section, 
notice is deemed to be given when 
mailed to the submitter at the j
submitter’s last known address.

(f) Criteria fo r  determining the !
applicability  o f  5 U.S.C. 552(b)(4).
Subject to subsequent decisions of the 
Appeal Authority, criteria to be applied 
in determining whether information is 
exempt from mandatory disclosure 
pursuant to Exemption 4 of the Freedom 01 
of Information Act include:

(1) Whether the information has been ?
held in confidence by the person to 
whom it pertains; g,

(2) Whether the information is of a } a‘ 
type customarily held in confidence by , 
the person to whom it pertains and 
whether there is a reasonable basis 
therefore;

(3) Whether the information was | ^
transmitted to and received by the 
Department in confidence; Fe

(4) Whether the information is
available in public sources; 23

(5) Whether disclosure of the
information is likely to impair the De
Government’s ability to obtain similar Te
information in the future; and L,

(6) Whether disclosure of the ^
information is likely to cause substantial 
harm to the competitive position of the ^
person from whom the information was 5U| 
obtained. y

(g) When the DOE, in the course of |jS| 
responding to a Freedom of Information lre 
request, determines that information j ¡pj 
exempt from the mandatory public
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disclosure requirements of the Freedom 
of Information Act is to be released in 
accordance with § 1004.1, the DOE will 
notify the submitter of the intended 
discretionary release no less than seven
(7) days prior to intended public 
disclosure of the information in 
question.

(h) As used in this section, the term 
"submitter’s views” means, with regard 
to a document submitted to the DOE, an 
item-by-item indication, with 
accompanying explanation, addressing 
whether the submitter considers the 
information contained in the document 
to be exempt from the mandatory public 
disclosure requirements of the Freedom 
of Information Act, to be information 
referred to in 18 U.S.C. 1905, or to be 
otherwise exempt by law from 
mandatory public disclosure. The 
accompanying explanation shall specify 
the justification for nondisclosure of any 
information under consideration. If the 
¡submitter states that the information 
comes within the exemption in 5 U.S.C. 
552(b)(4) for trade secrets and 
commercial or financial information, the 
submitter shall include a statement 
specifying why such information is 
privileged or confidential and, where 
appropriate, shall address the criteria in 
paragraph (f) of this section. In all cases, 
the submitter shall address the question 
jof whether or not discretionary 
disclosure would be in the public 
interest.

§ 1004.12 Computation of time.
Except as otherwise noted, in 

computing any period of time prescribed 
or allowed by this part, the day of the 
event from which the designated period 
of time begins to run is not to be 
included; the last day of the period so 
computed is to be included; and 
Saturdays, Sundays, and legal holidays 
are excepted.
[FR Doc. 88-9728 Filed 5-2-88; 8:45 am]
BILLING CODE 6450-01-M

depar tm ent o f  t r a n s p o r t a t i o n

federal Highway Administration 

23 CFR Part 625

Pesign Standards for Highways; 
technical Amendment

agency: Federal Highway 
Administration (FHWA), DOT.
Action: Final rule.

Summary: The Federal Highway 
^ministration (FHWA) is updating the 
$  of citations to publications which 
>re incorporated in 23 CFR Part 625 for 
Application on Federal-aid projects. The

list includes citations to publications 
containing standards, specifications, 
policies, guides, and references which 
have been approved for application in 
the geometric and structural design of 
federally funded highways. The revision 
amends the regulation by adding a 
publication that contains guidance and 
informational material.
EFFECTIVE D A TE : May 3, 1988.
FOR FURTHER INFORMATION C O N TA C T:
Mr. Seppo I. Sillan, Chief, Geometric 
and Roadside Design Branch, Office of 
Engineering (202) 366-1327 or Mr. 
Michael J. Laska, Office of the Chief 
Counsel (202) 366-1383, Federal 
Highway Administration, 400 Seventh 
Street SW., Washingtion, DC 20590. 
Office hours are from 7:45 a.m. to 4:15 
p.m., e.t., Monday through Friday, except 
legal holidays.
SUPPLEMENTARY INFORM ATION: The 
standards, specifications policies, guides 
and references (publications) approved 
by the FHWA for application on all 
Federal-aid highway projects have been 
incorporated by reference or listed in 23 
CFR Part 625. Periodically, the 
publications that are included in Part 
625 are reviewed by the FHWA and 
initiating organizations. As a result of 
these reviews, certain publications are 
added, updated or replaced with new 
editions.

In order for Part 625 to reflect a 
complete and accurate list of guides and 
references pertinent to highway design, 
the publication entitled "Special Report 
214, Designing Safer Roads, Practices for 
Resurfacing, Restoration, and 
Rehabilitation, Transportation Research 
Board (TRB), 1987”, is being added to 
§ 625.5. Special Report 214 is the product 
of a provision in the Surface 
Transportation Assistance Act of 1982, 
Pub. L. 97—424, 96 Stat. 2097.

To meet the objectives of the cited 
legislation, the Secretary of 
Transportation, acting through FHWA, 
requested the National Academy of 
Sciences to study the safety cost 
effectiveness of highway geometric 
design standards and recommend 
minimum standards for resurfacing, 
restoration and rehabilitation (RRR) 
projects on existing Federal-aid 
highways, except freeways. The 
Transportation Research Board, a unit of 
the National Research Council under the 
auspices of the National Academy of 
Sciences conducted the study.

The board assembled a committee of 
experts in the various disciplines 
needed to develop and apply geometric 
design standards and assess their 
impact on safety, highway 
serviceability, cost, environment and 
system administration. Committee

members included individuals with 
experience in highway design, traffic 
engineering, highway safety, accident 
analysis, highway construction, 
statistics, economics, highway 
administration and law'.

Special Report 214 consists of seven 
chapters which discuss the deliberations 
of the committee. In addition to a 
chapter relating to background and 
issues (Chapter 1) and one containing 
recommendations (Chapter 7), five other 
chapters discuss six key areas of 
inquiry, which taken together, provide 
the technical foundation necessary for 
specific recommendations.

It was necessary to understand the : 
relationship between standards and 
other parts of the RRR process to 
analyze design standards. In order to 
obtain a balanced picture, reviews of 
prior studies and analyses of nationwide 
data bases were supplemented with in- 
depth case studies of highway practices 
in 15 States and interviews with local 
public works officials throughout the 
country. The information learned and 
the conclusions drawn from these 
reviews, case studies and interviews are 
presented in Chapter 2 of the report.

The trade-off between the cost of 
geometric improvements and their 
safety pay off is fundamental to the 
issue of minimum RRR design standards. 
To make this trade-off requires 
quantitative knowledge of the 
relationships between safety and 
different roadway features. To help 
provide a basis for the necessary 
judgments, the committee sponsored 
critical reviews of prior research and 
two special studies that addressed 
major gaps in existing knowledge. The 
study committee made judgments about 
the most probable relationships between 
safety and key highway features using 
the most credible data available. These 
judgments are presented in Chapter 3.

Like the relationship between safety 
and geometric design, the relationships 
between cost and geometric design are 
critical in determining how safety and 
road repair needs can most effectively 
be balanced. To develop cost 
relationships, the committee examined 
published cost data, records and 
estimating procedures for a sample of 
State highway agencies throughout the 
country. This work supplemented 
reviews of existing nationwide cost 
records and data sets. The results of the 
analysis of the relationship between 
cost and geometric design are contained 
in Chapter 4.

Two principal questions that underlie 
the debate over RRR standards are:
—What are the cost and safety trade

offs of making incremental geometric


