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This determination is based on the 
socioeconomic impacts discussed in the 
EA/RIR. A program for area registration 
is superior to other alternatives 
considered. Since NMFS conducted an 
area registration program during the 
1987 hook-and-line fishery, NMFS 
considers costs incurred in that program 
to be representative of those that will 
occur in future years. The analysis was 
summarized in the Classification section 
of the proposed rule.

The General Counsel of the 
Department of Commerce certified to 
the Small Business Administration that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. As a result, a 
regulatory flexibility analysis was not 
prepared.

This rule contains a collection of 
information requirement subject to the 
Paperwork Reduction Act. The Office of 
Management and Budget has approved 
this collection under OMB Control 
Number 0648-0182.

NOAA has determined that this rule 
will be implemented in a manner that is 
consistent to the maximum extent 
practicable with the approved coastal 
zone management program of the State 
of Alaska. This determination has been 
submitted for review by the responsible 
State agencies under section 307 of the 
Coastal Zone Management Act.

The Acting Under Secretary has 
determined that immediate 
implementation of this final rule is 
necessary to provide the Regional 
Director information on numbers of 
vessels participating in the fishery and 

-thus allow effective management of this 
fishery. The directed hook and line 
fishery for sablefish opens April 1 . Last 
year, in certain Districts of the Gulf of 
Alaska, the fishery was over in nine 
days. Due to increased effort in the 
fishery, 1988 openings may be even 
shorter in some districts than in 1987. As 
this rule must take effect immediately in 
order to provide the Regional Director 
with timely information on amount and 
distribution of vessel effort, to avoid 
overharvest of the resource, the agency 
finds good cause to waive delayed

effectiveness of this rule under 5 U.S.C. 
553(d)(3).

This rule does not contain policies 
with federalism implications sufficient 
to warrant preparation of a federalism 
assessment under Executive Order 
12612.

List of Subjects in 50 CFR Part 672
Fisheries.
Dated: April 1,1988.

James E. Douglas, Jr.,
Deputy Assistant Administrator For 
Fisheries, National Marine Fisheries Service.

For the reasons set out in the 
preamble, Part 672 is amended as 
follows:

PART 672—GROUNDFISH OF THE 
GULF OF ALASKA

1 . The authority citation for Part 672 
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2 . For reasons given in the preamble, a 
new § 672.6 is added to read as follows:

§ 672.6 Area registration.
(a) G eneral. The operator of any 

fishing vessel regulated under this part 
must register that vessel with the 
Regional Director and be issued a 
registration number before fishing for 
groundfish with hook-and-line gear in 
any of the following Areas or Districts, 
as defined at § 672.2 of this part, that are 
open to directed fishing for sablefish 
with hook-and-line gear:

(1 ) Western Regulatory Area
(2 ) Central Regulatory Area,
(3) West Yakutat District of the 

Eastern Regulatory Area, and
(4) Southeast Outside-East Ysakutat 

Districts (combined) of the Eastern 
Regulatory Area.

(b) Inform ation  requ ired  fo r  area  
registration . For each registration, 
registrants must select only one 
regulatory area or regulatory district and 
provide the following information:

(1 ) The name of the vessel operator;
(2 ) The name of the vessel;
(3) The vessel’s Federal Gulf of 

Alaska groundfish permit number;

(4 ) The date the vessel will begin 
fishing for groundfish in the selected 
regulatory area or regulatory district 
with hook-and-line gear; and

(5) The regulatory area or regulatory 
district in which such hook-and-line 
fishing will take place.

(c) Lim itations. (1) Any registration 
under this section will have the effect cf 
canceling any previous registration as of 
the date specified under paragraph 
(b)(4) of this section.

(2 ) The information required by 
paragraph (b) of this section must be 
submitted at:

(i) One of the following three NMFS 
locations in person or by telephone at 
one of the following numbers during 
business hours, 8:00 a.m. to 4:30 p.m., 
local time, Monday through Friday: 
Fishery Management Division, National

Marine Fisheries Service, 709 W. 9th 
Street, Juneau, Alaska, Toll-free 
telephone (In Alaska) 1-800-478-7644, 
(Outside Alaska) 1-800-334-7885 

Enforcement Division, National Marine 
Fisheries Service, 1 2 1 1  Gibson Cove 
Road, Kodiak, Alaska, Telephone 907- 
486-3298

Enforcement Division, National Marine 
Fisheries Service, Post Office Building, 
Sitka, Alaska, Telephone 907-747- 
6940
(ii) at one of the following numbers 

between the hours of 8 :0 0  a.m. to 1 2 :0 0  
noon, and 1:00 p.m. to 4:30 p.m., local 
time, Saturday and Sunday:
Fishery Management Division, National 

Marine Fisheries Service, Juneau, 
Alaska, Toll-free telephone (In 
Alaska) 1-800-478-7644, (Outside 
Alaska) 1-800-334-7865
(3 ) It is unlawful for any person to fish 

for groundfish from a vessel regulated 
under this part with hook-and-line gear 
in any regulatory area or regulatory 
district, which is open to directed fishing 
for sablefish with hook-and-line gear, 
unless that vessel has been registered in 
accordance with this section and is in 
receipt of a registration number.
[FR Doc. 88-7487 Filed 4-1-88; 2:4?. pm]
BILLING CODE 3510-22-M



Proposed Rules

This section of 4he FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules.

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 449
[Arndt. No. 2; Doc. No. 5242S]

Fresh Market Sweet Com Crop 
Insurance Regulations

AGENCY; Federal Crop Insurance 
Corporation, USDA. 
a c t io n ; Proposed rule.

Su m m a r y ; The Federal Crop Insurance 
Corporation fFCÎC) proposes to amend 
the Fresh Market Sweet Com Crop 
Insurance Regulations [7 CFR Part 4 4 9 - 
effective for the 1989 crop year only, by 
extending the date for filing contract 
changes specified in the policy for 
insuring fresh market sweet com. The 
intended effect of this rule is tor (1 }
Allow additional time for FCIC to 
complete studies of this program prior to 
issuing the provisions of crop insurance 
protection on fresh market sweet com 
as an endorsement to the general crop 
insurance policy which contains the 
standard terms and conditions common 
to most crops; and, (2) adapt the 
provisions to the needs of approved 
additional counties.
DATE; Written comments, data, and 
opinions on this proposed rule must be 
submitted not later than May 6,1988. 
address: Written comments on this 
proposed rule should be sent to Peter F. 
Cole, Office of the Manager, Federal 
Crop Insurance Corporation, Room 4090, 
South Building, U.S. Department of 
Agriculture, Washington, DC 20250.
FOR f u r t h e r  in f o r m a t io n  c o n t a c t : 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC 20259, 
telephone [202] 447-3325. 
s u p p l e m e n t a r y  in f o r m a t io n : This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation 1512-1. This action does not 
constitute a review as to the need, 
currency, clarity, and effectiveness of

these regulations under those 
procedures. The sunset review date 
established for these regulations 
remains at December 1,1990.

John Marshall, Manager, FCIC, (1 ) has 
determined that this action is not a 
major rule as defined by Executive 
Order 12291 because it will not result in:
(a) An annual effect on the economy of 
$ 1 0 0  million or more; (b) major increases 
in costs or prices for consumers, 
individual industries, federal, State, or 
local governments, or a geographical 
region; or (c) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets; and (2 ) 
certifies that this action will not 
increase the federal paperwork burden 
for individuals, small businesses, and 
other persons.

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared.

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450.

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V, published at 48 FR 
29115, [une 24,1983.

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed.

Section 16 of the policy for insuring 
fresh market sweet corn {7 CFR Part 449) 
provides that any changes in the 
contract must be placed on file in the 
service office by April 30. The contract 
consists of the application, the policy, 
and the actuarial table. FCIC is 
reviewing the fresh market sweet corn 
crop insurance regulations (7 CFR Part 
449), with a view toward making 
necessary changes in the policy for 
insurance according to the needs of 
approved additional counties, and 
issuing the program as an endorsement - 
to the General Crop Insurance Policy (7  
CFR Part 401), beginning with the 1989 
crop year.
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In order to allow time for completion 
of this review and the transition of the 
program to an endorsement format, 
FCIC has determined that the date by 
which such changes are required to be 
placed on file in the service office shall 
be extended from April 30,1988 to May 
31,1988, and made effective for the 1989 
crop year only for Fresh Market Sweet 
Corn.

FCIC is soliciting public comment on 
this proposed rule for 30 days after 
publication in the Federal Register. 
Written comments on this proposed rule 
should be sent to the Office of the 
Manager, Room 4090, South Building, 
U.S. Department of Agriculture, 
Washington, DC 20250.

Any written comments received 
pursuant to this rule will be available 
for public inspection in the Office of the 
Manager, Room 4090, South Building, 
U.S. Department of Agriculture, 
Washington, DC 20250, during regular 
business hours, Monday through Friday.
List of Subjects in 7 CFR Part 449

Crop insurance, Fresh market sweet 
corn.

Proposed Ride
Accordingly, pursuant to the authority 

contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 et seq .), 
the Federal Crop Insurance Corporation 
proposes to amend the Fresh Market 
Sweet Corn Crop Insurance Regulations 
(7 CFR Part 449), proposed to be 
effective for the 1989 calendar year only 
in the following instances:

PART 449—[AMENDED)

1 . The authority citation for 7 CFR 
Part 449, continues to read as follows:

Authority; Secs. 506,516, Pub. L  75r-43(K52 
Stat. 73, 77, as amended (7 U.S.C. 1506,1516).

2. 7 CFR 449.7(d)16 is revised to read 
as follows:

§ 449.7 Application and policy. 
* * * * *

tdl * * *
16. Contract changes.
We may change any terms and provisions 

of the contract from year to year. If year 
amount of insurance at which indemnities are 
computed is no longer offered, the actuarial 
tabie will provide the amount of insurance 
which you are deemed to have elected. All 
contract changes will be available at your 
service office by April 30 (May 31, effective 
for the 1989 crop year only), preceding the 
cancellation date. Acceptance of any change
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will be conclusively presumed in the absence 
of notice from you to cancel the contract.

Done in Washington, DC on March 30,
1988.
Peter F. Cole,
Acting Manager, Federal Crop Insurance 
Corporation.
[FR Doc. 88-7540 Filed 4-5-88; 8:45 am]
BILLING CODE 3410-08-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization 
Service

8 CFR Parts 3, 208, 236, 242, and 253
[Atty. Gen. Order No. 1267-88]

Aliens and Nationality; Asylum and 
Withholding of Deportation 
Procedures
AGENCY: Immigration and 
Naturalization Service, Justice. 
a c t io n : Revised proposed rule.

s u m m a r y : This revised proposed rule 
amends the procedures to be used in 
determining asylum under section 208 
and withholding of deportation under 
section 243(h) of the Immigration and 
Nationality Act, as amended by the 
Refugee Act of 1980. The rule modifies 
the proposed rule published on August 
28,1987 (52 FR 32552) and the interim 
rule published on June 2,1980 (45 FR 
37392). This modification is in response 
to numerous and diverse comments 
received on the proposed rule, in 
particular a substantial number 
objecting to the original proposal to 

-require that all asylum and withholding 
of deportation claims be adjudicated in 
a nonadversarial setting by Asylum 
Officers within the INS. The revised 
proposed rule provides for continued 
adversarial adjudications of asylum and 
withholding of deportation applications 
by Immigration Judges for those 
applicants who are in exclusion or 
deportation proceedings. At the same 
time, it preserves an opportunity, prior 
to the institution of proceedings, for 
adjudication of initial applications in a 
nonadversarial setting by a specially- 
trained corps of Asylum Officers. Other 
substantive and procedural 
modifications have been made as well, 
as have a number of minor clerical and 
format changes. .
DATE: Written comments must be 
submitted on or before May 6,1988. 
ADDRESS: Please submit written 
comments in duplicate to the Director, 
Policy Directives and Instructions, 
Immigration and Naturalization Service, 
425 Eye Street NW., Room 2 0 1 1 , 
Washington DC 20536,

FOR FURTHER INFORMATION CONTACT:
For General Information: Richard A. 

Sloan, Director, Policy Directives and 
Instructions, Immigration and 
Naturalization Service, 425 Eye Street 
NW., Washington, DC 20536. 
Telephone: (202) 633-3048.

For Specific Information: Robert C. Hill, 
Deputy Director and Counsel, Asylum 
Policy and Review Unit, Department 
of Justice, 1 0 th and Constitution Ave. 
NW., Room 6213, Washington, DC 
20530. Telephone: (2 0 2 ) 633-2415; or 

Ralph Thomas, Deputy Assistant 
Commissioner, Refugee, Asylum and 
Parole, Immigration and 
Naturalization Service, 425 Eye Street 
NW., Washington, DC 20536. 
Telephone: (202) 633-5463; or 

Gerald Hurwitz, Counsel to the Director, 
Executive Office for Immigration 
Review, 5203 Leesburg Pike, Suite 
1609, Falls Church, Virginia 22041. 
Telephone: (703) 756-6470. 

SUPPLEMENTARY INFORMATION: The 
Refugee Act of 1980 created a statutory 
basis for asylum in the United States 
and made withholding of deportation for 
those who qualify mandatory rather 
than discretionary. Eligibility for asylum 
requires a showing of actual persecution 
or a "well-founded fear of persecution 
on account of race, religion, nationality, 
membership in a particular social group, 
or political opinion.” Entitlement to 
withholding of deportation requires a 
showing that the life or freedom of the 
applicant would be threatened in the 
country of proposed deportation on 
account of race, religion, nationality, 
membership in a particular social group, 
or political opinion. Interim regulations 
establishing procedures and standards 
governing applications under the 
provisions of the Refugee Act of 1980 
were published on June 2,1980. These 
interim regulations (hereafter referred to 
as the "1980 interim rule”) were 
intended to be amended by the 
proposed rule published on August 28, 
1987 (hereafter referred to as the 
“August 28 rule”), which in turn is 
further modified by this revised 
proposed rule (hereafter referred to as 
the “revised rule”).

To assist individuals or organizations 
wishing to comment on this revised rule, 
the following discussion of the most 
significant procedural and substantive 
changes made to the August 28 rule is 
provided and should be consulted in 
conjunction with the supplementary 
information published on that date.
Some of the provisions commented upon 
by interested parties during the public 
comment period on the August 28 rule 
are not discussed in this review because 
the identical or similar provisions

remain in the revised rule and therefore 
are subject to further comment for the 
duration of the additional 30-day 
comment period.
(1) Jurisdiction—Immigration Judges

The August 28 rule would create the 
position of Asylum Officer within the 
Office of Refugee, Asylum, and Parole in 
INS and would require that all 
applications for asylum or withholding 
of deportation be referred to an Asylum 
Officer and adjudicated in a 
nonadversarial setting. Asylum Officers, 
reporting directly to the Assistant 
Commissioner, Office of Refugee, 
Asylum, and Parole, would have had 
exclusive jurisdiction over asylum and 
withholding of deportation claims and 
their decisions would have been binding 
upon Immigration Judges in any 
subsequent exclusion or deportation 
hearing. Appeals from such decisions to 
the Board of Immigration Appeals would 
have been permitted only after the 
decision had been incorporated into the 
Immigration Judge’s decision in that 
exclusion or deportation proceeding. In 
short, the jurisdiction exercised by 
Immigration Judges over asylum and 
withholding of deportation claims under 
the 1980 interim rule would have been 
eliminated.

The proposal to vest exclusive 
jurisdiction in Asylum Officers within 
INS was widely criticized during the 
public comment period. It was argued 
that the proposed system of exclusive 
jurisdiction would infringe upon the due 
process rights of applicants, that by 
statutory intent withholding of 
deportation could only be considered in 
the context of a deportation proceeding, 
that Asylum Officers were to be part of 
the administrative agency charged with 
removing any applicants denied asylum 
and thus would be inherently biased by 
that agency’s enforcement priorities, and 
finally that there was no period of 
experience with adjudication by such 
Asylum Officers which would provide 
justification for such a radical 
restructuring of the current process.

Upon consideration of these 
comments adverse to this part of the 
August 28 rule, the Department of Justice 
announced on December 10,1987 (52 FR 
46776) its intention to modify the rule to 
provide for continued adversarial 
adjudications of asylum and 
withholding of deportation applications 
by Immigration Judges for those 
applicants who are in exclusion or 
deportation proceedings. This revised 
rule fulfills that intention by maintaining 
a system of adjudication parallel to that 
established in the 1980 interim rule with 
the exception that Asylum Officers
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under the revised rule would now 
assume the jurisdiction formerly 
exercised by District Directors. The 
modification as now proposed 
acknowledges the merit of the criticism 
that there is at present no base of 
experience with such Asylum Officers 
sufficient to justify vesting them with 
exclusive jurisdiction. But the 
Department reserves judgment on the 
merits of the other specific objections 
raised in the public comments pending 
the acquisition of such experience.

(2) Jurisdiction—Asylum Officers
The Department believes that the 

August 28 rule’s proposal to create a 
specially-trained corps of Asylum 
Officers within the Office of Refugee, 
Asylum, and Parole is sound and it will 
be retained under the revised rule with 
limited rather than exclusive 
jurisdiction. The jurisdiction now 
proposed for Asylum Officers is 
essentially identical to that currently 
exercised by District Directors under the 
1980 interim rule. In addition, the 
revised proposed rule now requires that 
these Asylum Officers receive 
appropriate training in international law 
and international relations under the 
joint direction of the Assistant 
Commissioner, Refugee, Asylum and 
Parole, and the Director of the Asylum 
Policy and Review Unit of the Office of 
Legal Policy, Department of Justice.

The original decision to give Asylum 
Officers exclusive jurisdiction over 
asylum and withholding of deportation 
applications was motivated by the 
desire to have a specialized corps 
dedicated solely to asylum 
adjudications and was intended to bring 
greater efficiency and uniformity to the 
adjudication process. It should be 
pointed out that this is not a new idea, 
but was initially a recommendation of 
the Select Commission on Immigration 
and Refugee Policy (1979-81) and was 
subsequently included in the 
immigration reform bill sent to Congress 
by the Reagan Administration in 1981.

At present, both the Immigration 
judges and the Immigration Examiners 
who interview applicants for INS 
District Directors spend considerable 
time on other matters. Although the INS 
has moved to designated asylum 
examiners in many districts, these 
officers have not all received specialized 
training and most divide their attention 
between asylum and other applications. 
The proposed restructuring with 
retention of divided jurisdiction 
contained in this revised rule will create 
an Asylum Officer corpos which over an 
appropriate period of time will develop 
expertise in the adjudication of asylum 
and withholding of deportation claims.

In addition, it is expected to result in a 
greater degree of uniformity than 
currently experienced under the system 
established by the 1980 interim rule. 
Finally, it will offer a transition period 
during which proper procedures can be 
adapted to adequately ensure the due 
process right of asylum applicants 
should it ultimately prove advisable to 
fully develop the kind of exclusive 
jurisdiction system contemplated in the 
August 28 rule and similar UNHCR 
recommendations.

(3) Procedure—Motions to Reopen or 
Reconsider

The revised rule necessarily 
incorporates significant procedural 
modifications to the August 28 rule, in 
particular with regard to initial filings 
and related reopenings of various 
proceedings.

Under the August 28 rule, Immigration 
Judges were to be removed from the 
asylum adjudication process. The 
revised rule now proposes to retain the 
jurisdiction of Immigration Judges 
existing under the 1980 interim rule, 
including the adjudication of asylum 
claims raised in the context of reopening 
deportation or exclusion proceedings 
based either on the filing of an initial 
application under § 208.4 of the revised 
rule or on the request to reopen or 
reconsider a previously denied claim 
under § 208.19 of the revised rule. In 
either instance, consistent with the 
requirements governing all proceedings, 
a formal motion to reopen, reconsider, 
or remand as appropriate is now a 
procedural necessity unforeseen under 
the system of exclusive jurisdiction 
contemplated in the August 28 rule.

Therefore, the revised rule 
incorporates, without substantive 
change, the requirements for the 
reopening of exclusion or deportation 
proceedings that currently exist under 
the 1980 interim rule and elsewhere in 
Title 8 .

(4) Procedure—Scope of Evidentiary 
Hearings

Sections 236.3(c) and 242.17(c)(4) of 
the revised rule have been modified to 
clarify the proper authority of 
Immigration Judges, where appropriate, 
to limit the scope of evidentiary 
hearings in exclusion or deportation 
proceedings to matters that are 
dispositive of the application for relief.
In part, this modification in the rule is 
designed to overcome the result 
reflected in such recent cases as A rauz 
v. R ivkind , 834 F.2 d 979 (86-5415,11th 
Cir., Dec. 31,1987), in which an 
Immigration Judge has been required to 
conduct a full evidentiary hearing on all 
aspects of a case even though the

applicant was properly subject to a 
mandatory grounds for denial of his 
asylum application.

Both the Board of Immigration 
Appeals and Immigration Judges have 
long exercised authority to limit the 
scope of their inquiry, and thus the 
scope of any necessary factual hearing, 
on applications for various forms of 
relief from deportation if it became 
obvious that such relief would 
ultimately be denied because of 
statutory ineligibility. This procedure 
has allowed the Board and Immigration 
Judges to dispense with evidentiary 
hearings on issues relating to 
applications that are unnecessary to the 
resolution of a particular case.

Therefore, the revised rule now makes 
it clear that, during an exclusion or 
deportation proceeding, a full 
evidentiary hearing is not required with 
respect to factual issues that do not form 
the basis for the resolution of the case if 
one or more grounds exist for the 
mandatory denial of the applicant’s 
claim for asylum or withholding of 
deportation. If it is apparent upon the 
record developed during a proceeding 
that the alien is clearly ineligible for 
asylum or withholding of deportation, 
the Immigration Judge will be permitted 
to forego a further evidentiary hearing 
on questions extraneous to the decision, 
thus avoiding unnecessary and time 
consuming factual hearings on 
nondispositive issues.

The Immigration Judge will continue 
to have the discretion to address issues 
that are appropriate to the adjudication 
of the application, but would be required 
to follow an inflexible approach with 
regard to the scope of the hearing on all 
aspects of a particular asylum or 
withholding of deportation claim.

(5) Establishing Refugee Status—Burden 
of Proof

As mandated in section 208 of the 
Immigration and Nationality Act and 
reflected in the Supreme Court decision 
in the case of Im m igration an d  
N aturalization  S erv ice v. C ardoza-
F on seca ,______U.S_______ 107 S. Ct.
1207 (1987), the August 28 rule requires 
that an applicant for asylum establish 
that he is a refugee as defined in the 
Act. This basic requirement, which is 
intended to govern adjudications by 
both Asylum Officers and Immigration 
Judges, is retained in its essential form 
under the revised rule with one 
significant substantive clarification and 
several minor format changes.

Under the revised rule, the applicant’s 
burden of establishing refugee status 
and consequent eligibility for a 
discretionary grant of asylum continues
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to be met when he shows by a 
preponderance of the evidence that he 
has suffered actual persecution or that 
he has a well-founded fear of 
persecution in that there is a reasonable 
possibility that a person in the 
applicant’s position would be 
persecuted if returned to his country of 
nationality or last habitual residence.

The August 28 rule was drafted to 
recognize that the flight or defection of a 
bona fide refugee from a country that 
engages in widespread persecution may 
leave him in a difficult position to 
corroborate his claim. Accordingly, 
under that rule as drafted, an applicant 
is permitted to show that a person in his 
position, as opposed to himself 
specifically, could be subject to 
persecution. Specifically, in evaluating 
whether an applicant has sustained the 
burden of proof, § 208.12(b](2)(ii)(A) of 
the August 28 rule requires due 
consideration to be given to evidence , 
establishing that the government of the 
applicant’s country of nationality or last 
habitual residence persecutes groups of 
persons similarly situated to the 
applicant.

However, the INS District Director in 
Bangkok pointed out that the language 
stating that the applicant shall not be 
required to provide evidence that he 
would be singled out individually could 
lead to the assumption that mere group 
membership alone—however nominal— 
would be sufficient to establish refugee 
status. The existence of some pattern of 

^persecution of a particular group of 
persons who share nominal 
characteristics in common with the 
applicant does not in itself establish a 
well-founded fear of persecution for that 
applicant. He must also explain why he 
would be substantially identified with 
that particular group such that there is a 
reasonable possibility of his suffering 
persecution should he return to his 
country. Section 208.13(b)(2)(i) of the 
revised rule has been re-drafted to 
clarify this requirement consistent with 
the case-by-case consideration of 
asylum claims contemplated in the 
Refugee Act of 1980.

(6) Entitlement to Withholding of 
Deportation—Burden of Proof

A provision parallel to that contained 
in § 208.13(b)(2)(i) of the revised rule as 
discussed in (4) above and which is 
appropriate to the adjudication of 
withholding of deportation claims has 
been included in § 208.16(b)(3) of the 
revised rule. In addition, other 
clarifications and minor format changes 
have been made in § 208.16.

(7) Approval or Denial of Applications

Two specific provisions in § 208.13 of 
the August 28 rule concerning the 
standards for the approval or denial of 
asylum attracted comment resulting in 
corrective modification under the 
revised rule.

Section 208.14(b) of the revised rule 
reflects a clarification of the evidentiary 
standard to be applied in evaluating a 
basis for mandatory denials under 
§ 208.14(c). As drafted, the August 28 
rule shifted the burden of proof to the 
applicant if the evidence raised the mere 
possibility that one or more of the 
grounds for a mandatory denial was 
applicable. It was observed that even a 
scintilla of evidence would be sufficient 
under this formulation to shift the 
burden to the applicant to disprove what 
may amount to no more than an 
allegation. Clearly, this was not the 
intent of the original proposal. The 
correct standard instead requires a 
balancing of factors by the adjudicator 
who must determine whether evidence 
presented to him reasonably indicates 
the presence of a basis for a mandatory 
denial before requiring the applicant to 
meet the burden of refuting it. 
Accordingly, the standard has been 
redrafted to provide such flexibility to 
the adjudicator and a corresponding 
clarification has been made to 
§ 208.16(c)(3) of the revised rule 
appropriate to the approval or denial of 
applications for withholding of 
deportation.

In addition, because of serious 
concerns with respect to the difficulties 
in determining the validity of allegations 
of “serious non-political crimes” 
committed prior to arrival in the United 
States, the Department believes it 
preferable to eliminate § 208.14(c)(2) as 
a ground for the mandatory denial of 
asylum. The parallel provision 
contained in § 208.16(c)(2)(iii) with 
respect to mandatory denials of 
witholding of deportation will remain 
intact because it is required by statute. 
However, in the asylum context, 
evidence of the commission of such non
political crimes will now be a 
discretionary factor to be considered 
together with the totality of 
circumstances and equities on a case- 
by-case basis consistent with the proper 
intent of the Refugee Act of 1980 as well 
as the 1951 UN Convention and 1967 
Protocol Relating to the Status of 
Refugees.

Section 208.13(d) of the August 28 rule 
attempted to articulate factors to be 
considered in discretionary grants or 
denials of asylum to applicants who had 
established eligibility as refugees. This

provision, too, attracted thoughtful 
comment and criticism.

Serious objections were raised to the 
listing of adverse factors which might 
form the basis of discretionary denials. 
And, although the listing of specific 
favorable factors was developed and 
included in the August 28 rule as an 
addition to existing regulations under 
the 1980 interim rule, several comments 
suggested that those favorable factors 
be expanded. Most persuasive, however, 
were comments suggesting the 
difficulties and consequent dangers of 
attempting to codify comprehensive 
standards for such an exercise of 
discretion—though such was not the 
intent of the original provision.

The intent of § 208.13(d) of the August 
28 rule was only to provide guidance to 
adjudicators as to the kinds of factors to 
be considered, but was not intended to 
be construed as constituting the sole or 
exclusive grounds for a discretionary 
grant or denial nor to in any way limit or 
restrict the Attorney General’s flexibility 
in exercising his discretion under the 
Act. It is clearly impossible to foresee 
and enumerate all of the favorable or 
adverse factors which may be relevant 
and should be considered in the exercise 
of administrative discretion. The 
Department is now persuaded that 
listing some factors, even with a caveat 
that such list is not inclusive would be 
imprudent because it poses the danger 
that the use of such guidelines may 
become so rigid as to amount to an 
abuse of discretion.

Therefore, we have withdrawn 
§ 208.13(d) of the August 28 rule, while 
making it clear that grants or denials of 
asylum in the exercise of discretion are 
appropriate and that the factors which 
were articulated in that section, as well 
as the guidance provided by recently 
evolving case law reflected in the 
decisions of the Board of Immigration 
Appeals, are the kinds of considerations 
that will continue to influence proper 
asylum adjudications to the extent that 
they are consistent with the legislative 
intent expressed in the Refugee Act of 
1980.
(8 ) Restoration of Status

In order to conform with legislative 
requirements governing the conferral 
and maintainence of nonimmigrant 
status, § 208.23 of the revised rule now 
makes restoration or continuation of 
nonimmigrant status after a denial of 
asylum to an applicant who was in such 
status at the time of initial filing 
permissive rather than mandatory. This 
change reflects the determination that 
filing for asylum indicates an 
unwillingness to return to one’s country
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of residence normally sufficienct to give 
rise to the presumption of section 214 of 
the Act that an alien is an intending 
immigrant until he demonstrates 
otherwise.

Nevertheless, the revised rule is 
intended to allow flexibility to avoid 
discouraging the filing of asylum 
applications under reasonable 
circumstances such as the fact that the 
cancellation of non-immigrant status for 
A  or G visa holders might preclude their 
continuing to perform in their jobs.
Other non-immigrant visa holders might 
qualify for restoration of status after 
denial if they can establish their 
intention to leave the United States 
upon completion of the period of activity 
on which their nonimmigrant status is 
based.

(9) The new procedures established in 
the revised rule continue to apply only 
to applications for asylum or 
withholding of deportation filed on or 
after the date the rule becomes final.

Other provisions would be revised to 
make them consistent with changes 
outlined above as well as with the 
procedural requirements set forth 
throughout Title 8 of the Code of Federal 
Regulations, particularly those 
governing Immigration Judge and Board 
of Immigration Appeals proceedings.

The revised proposed rule will further 
facilitate the asylum and withholding of 
deportation process in a manner 
consistent with the language and 
intended effect of the Refugee Act of 
1980.

In accordance with 5 U.S.C. 605(b), the 
Attorney General certifies that the rule 
will not have a significant economic 
impact on a substantial number of small 
entities. This rule, if promulgated, will 
not be a major rule within the meaning 
of section 1 (b) of E .0 .12291. The 
information collections in this rule have 
been approved under the Paperwork 
Reduction Act.

List of Subjects
8 CFR Part 3

Administrative practice and 
procedures.
8 CFR Part 208

Administrative practice and 
procedures, Aliens, Asylum,
Immigration, Jurisdiction.
8 CFR Part 236

Administrative practice and 
procedures, Aliens, Immigration.
8 CFR Part 242

Administrative practice and 
procedures, Aliens, Detention, 
Deportation.

8 CFR Part 253
Aliens, Asylum, Crewmen, Parole. 
Accordingly, it is proposed to amend 

Chapter I of Title 8  of the Code of 
Federal Regulations as follows:

PART 3—[AMENDED]
1 . The authority citation for Part 3 

continues to read as follows:
Authority: Secs. 103, 292, 66 Stat. 173, 235, 8 

U.S.C. 1103,1362, sec. 2, Reorg. Plan No. 2 of
1950,15 FR 3173, 3 CFR 1949-1953 Comp., p. 
1003, unless otherwise noted.

§ 3.22 [Amended]
2. In Part 3, Executive Office for 

Immigration Review, § 3.22, the second 
sentence of paragraph (b)(1 ) is revised 
to read as follows: “Such motions shall 
comply with applicable provisions of 8  
CFR 208.4, 208.19, and 242.22.”

3. Part 208 is revised to read as 
follows:

PART 208—PROCEDURES FOR 
ASYLUM AND WITHHOLDING OF 
DEPORTATION

Sec.
208.1 General.
208.2 Jurisdiction.
208.3 Form of application.
208.4 Filing the application.
208.5 Special duties toward alien in custody 

of INS.
208.6 Disclosure to third parties.
208.7 Interim employment authorization.
208.8 Limitations on travel outside the 

United States.
208.9 Interview and procedure.
208.10 Failure to appear.
208.11 Comments from the Bureau of 

Human Rights and Humanitarian Affairs.
208.12 Reliance on information compiled by 

other sources.
208.13 Establishing a refugee status: burden 

of proof.
208.14 Approval or denial of application.
208.15 Definition of “Firm Resettlement”.
208.16 Entitlement to withholding of 

deportation.
208.17 Decision.
208.18 Review of decisions and appeal.
208.19 Motion to reopen or reconsider.
208.20 Approval and employment 

authorization.
208.21 Admission of asylee’s spouse and 

children.
208.22 Effect on deportation proceedings.
208.23 Restoration of status.
208.24 Revocation of Asylum or withholding 

of Deportation.
Authority: 8 U.S.C. 1103,1158,1226,1252, 

1253, and 1283.

§ 208.1 General.
(a) This part shall apply to all 

applications for asylum or withholding 
of deportation that are filed on or after 
the effective date of this rule. No 
application for asylum or withholding of 
deportation that has been filed with a

District Director or Immigration Judge 
prior to the effective date of this rule 
may be reopened or otherwise 
reconsidered under this rule except by 
motion granted in the exercise of 
discretion by the Board of Immigration 
Appeals, as Immigration Judge or an 
Asylum Officer for proper cause shown. 
Motions to reopen or reconsider must 
meet the requirements of 8  CFR 3.2, 3.8, 
3.22,103.5, and 242.22 where applicable. 
The adoption of this rule shall not affect 
the finality or validity of any prior 
decision by District Directors, 
Immigration Judges, or the Board of 
Immigration Appeals in any asylum or 
withholding of deportation case.

(b) There shall be attached to the 
Office of Refugee, Asylum, and Parole 
such number of employees as the 
Commissioner, upon recommendation 
from the Assistant Commissioner, shall 
direct. These shall include a corps of 
professional Asylum Officers who are to 
receive special training in international 
relations and international law under 
the joint direction of the Assistant 
Commissioner, Office of Refugee, 
Asylum, and Parole and the Director of 
the Asylum Policy and Review Unit of 
the Office of Legal Policy of the 
Department of Justice. The Assistant 
Commissioner shall be further 
responsible for general supervision and 
direction in the conduct of the asylum 
program, including evaluation of the 
performance of the employees attached 
to the Office

(c) As an ongoing component of the 
training required by paragraph (b) of 
this section, the Assistant 
Commissioner, Office of Refugee, 
Asylum and Parole, shall assist the 
Deputy Attorney General and the 
Director of the Asylum Policy and 
Review Unit, in coordination with the 
Department of State, to compile and 
disseminate to Asylum Officers 
information concerning the persecution 
of persons in other countries on account 
of race, religion, nationality, 
membership in a particular social group, 
or political opinion, as well as other 
information relevant to asylum 
determinations.

§ 208.2 Jurisdiction.
(a) Except as provided in paragraph

(b) of this section, the Office of Refugee, 
Asylum, and Parole shall have initial 
jurisdiction over applications for asylum 
and withholding of deportation filed by 
an alien physically present in the United 
States of seeking admission at a port of 
entry. All such applications shall be 
decided in the first instance by Asylum 
Officers under this rule.
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(b) Immigration Judges shall have 
exclusive jurisdiction over asylum 
applications filed by an alien who has 
been served notice of referral to 
exclusion proceedings under Part 236 of 
this chapter, or served an order to show 
cause under Part 242 of this chapter, 
after a copy of the charging document 
has been filed with the Office of the 
Immigration Judge. The Immigration 
Judge shall make a determination on 
such claims d e novo regardless of 
whether or not a previous application 
was filed and adjudicated by an Asylum 
Officer prior to the initiation of 
exclusion or deportation proceedings. 
Any previously filed but unadjudicated 
asylum application must be resubmitted 
by the alien to the Immigration Judge.

§ 208.3 Form of application.
(a) An application for asylum or 

withholding of deportation shall be 
made on Form 1-589 (Request for 
Asylum in the United States). The 
applicant’s spouse and children as 
defined in section 1 0 1  of the Act may be 
included on the application if they are in 
the United States. An application shall 
be accompanied by one completed Form 
G-325A (Biographical Information) and 
one completed Form FD-258 (Fingerprint 
Card) for every individual included on 
the application who is fourteen years of 
age or older; additional supporting 
material may also accompany the 
application. Forms 1-589, G325A, and 
FD-258 shall be available from the 
Office of Refugee, Asylum, and Parole, 
each District Director, and the Offices of 
Immigration Judges.
~“(b) An application for asylum shall be 

deemed to constitute at the same time 
an application for withholding of 
deportation, pursuant to § § 208.16, 236.3, 
and 242.17 of this chapter.

§ 208.4 Filing the application.
If no prior application for asylum or 

withholding of deportation has been 
filed, an applicant shall file any initial 
application according to the following 
procedures:

(a) W ith the D istrict D irector. Except 
as provided in paragraph (b) of this 
section, applications for asylum or 
withholding of deportation shall be filed 
with the District Director having 
jurisdiction over the place of the 
applicant’s residence or over the port of 
entry from which the applicant seeks 
admission to the United States. The 
District Director shall immediately 
forward the application to an Asylum 
Officer with jurisdiction in his district. 
The Asylum Officer shall notify the 
Asylum Policy and Review Unit of the 
Department of Justice and shall forward 
a copy of the completed application,

including any supporting material 
subsequently received pursuant to 
§ 208.8(e), to the Office of Refugee 
Asylum and Parole and the Bureau of 
Human Rights and Humanitarian Affairs 
of the Department of State.

(b) W ith the Im m igration Judge. Initial 
applications for asylum or withholding 
of deportation are to be filed with the 
Office of the Immigration Judge in the 
following circumstances:

(1) During Exclusion  or D eportation  
P roceedings. If exclusion or deportation 
proceedings have been commenced 
against an alien pursuant to Part 236 or 
242 of this chapter, an initial application 
for asylum or withholding of deportation 
from that alien shall be filed thereafter 
with the Office of the Immigration Judge.

(2 ) A fter Com pletion o f  E xclusion  or  
D eportation  P roceedings. If exclusion or 
deportation proceedings have been 
completed, an initial application for 
asylum or withholding of deportation 
shall be filed with the Office of the 
Immigration Judge having jurisdiction 
over the prior proceeding in conjunction 
with a motion to reopen pursuant to 8  
CFR 3.8, 3.22 and 242.22 where 
applicable.

(3) Pursuant to A ppeal to the B oard  o f  
Im m igration A ppeals. If jurisdiction over 
the proceedings is vested in the Board of 
Immigration Appeals under Part 3 of this 
chapter, and initial application for 
asylum or withholding of deportation 
shall be filed with the Office of the 
Immigration Judge having jurisdiction 
over the prior proceeding in conjunction 
with a motion to remand or reopen 
pursuant to 8  CFR 3.2 and 3.8 where 
applicable.

(4) Any motion to reopen or remand 
accompanied by an initial application 
for asylum filed under paragraph (b) of 
this section must reasonably explain the 
failure to request asylum prior to the 
completion of the exclusion or 
deportation proceeding.

§ 208.5 Special duties toward aliens in 
custody of INS.

(a) When an alien in the custody of 
the Service requests asylum or 
withholding of deportation or expresses 
fear of persecution or harm upon return 
to his country of origin or to agents 
thereof, the Service shall make available 
the appropriate application form for 
asylum and withholding of deportation 
and shall provide the applicant with a 
list, if available, of persons or private 
agencies that can assist in preparation 
of the application.

(b) Where possible, expedited 
consideration shall be given to 
applications of aliens detained under 8  
CFR Part 235 or 242. Except as provided 
in paragraph (c) of this section, such

alien shall not be deported or excluded 
before a decision is rendered on his 
initial asylum or withholding of 
deportation application.

(c) A motion to reopen or remand 
accompanied by an application for 
asylum or withholding of deportation 
pursuant to § 208.4(b) of this part shall 
not stay execution of a final order of 
exclusion or deportation unless such a 
stay is specifically granted by the Board 
or the Immigration Judge having 
jurisdiction over the motion.

§ 208.6 Disclosure to third parties.
(a) An application for asylum or 

withholding of deportation shall not be 
disclosed, except as permitted by this 
section, without the written consent of 
the applicant. Names and other 
identifying details shall be deleted from 
copies of asylum or withholding of 
deportation decisions maintained in 
public reading rooms under § 103.9 of 
this chapter.

(b) The confidentiality of other 
records kept by the Service (including 
G-325A forms) that indicate that a 
specific alien has applied for asylum or 
withholding of deportation shall also be 
protected from disclosure. The Service 
will coordinate with the Department of 
State to ensure that the confidentiality 
of these records is maintained when 
they are transmitted to State 
Department offices in other countries.

(c) This section shall not apply to any 
disclosure to:

(1 ) Any United States Government 
official or contractor having a need to 
examine information in connection with:

(1) Adjudication of asylum or 
withholding of deportation applications;

(ii) The defense of any legal action 
arising from the adjudication of or 
failure to adjudicate the asylum or 
withholding of deportation application;

(iii) The defense of any legal action of 
which the asylum or withholding of 
deportation application is a part; or

(iv) Any United States Government 
investigation concerning any criminal or 
civil matter;

(2 ) A representative of the United 
Nations High Commissioner for 
Refugees when the Attorney General or 
his representative, in consultation with 
the Secretary of State or his 
representative, determines that 
examination by the High Commissioner 
is appropriate; or

(3 ) Any Federal, state, or local court of 
the United States considering any legal 
action:

(i) Arising from the adjudication of or 
failure to adjudicate the asylum or 
withholding of deportation application; 
or
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(ii) Arising from the proceedings of 
which the asylum or withholding of 
deportation application is a part.

§ 208.7 Interim employment authorization.
(a) The Asylum Officer or District 

Director to whom a request for 
employment authorization 
accompanying an application for asylum 
or withholding of deportation is referred 
shall authorize employment for a period 
not to exceed one year, unless renewed, 
to applicants who are not under 
detention and whose applications for 
asylum or withholding of deportation 
the Asylum Officer or Immigration Judge 
determines are not frivolous, that is, 
manifestly unfounded or abusive.

(b) Employment authorization shall be 
renewable for the continuous period of 
time necessary for the Asylum Officer or 
Immigration Judge to decide the 
application and, if necessary, for final 
adjudication of any administrative or 
judicial review. If the application is 
denied by the Asylum Officer or 
Immigration Judge, the employment 
authorization shall automatically 
terminate thirty days after that denial or 
affirmation of that denial by appellate 
authority.

(c) Upon the denied applicant’s 
request, the District Director, in his 
discretion, may grant further 
employment authorization pursuant to 8  
CFR 274a.l2(c)(12) (52 FR 16220, May 1 , 
1987).

§ 208.8 Limitations on travel outside the 
United States.

An applicant who leaves the United 
States pursuant to advance parole 
granted under 8  CFR 212.5(e) shall be 
presumed to have abandoned his 
application under this section if he 
returns to the country of claimed 
persecution unless he is able to 
establish extraordinary and urgent 
reasons for having assumed the risk of 
persecution in so returning.

§ 208.9 Interview and procedure.
(a) For each application for asylum or 

withholding of deportation within the 
jurisdiction of an Asylum Officer, an 
interview shall be conducted by that 
Officer, either at the time of application 
°r at a later date to be determined by 
the Officer in consultation with the 
applicant. Applications within the 
jurisdiction of an Immigration Judge are 
to be adjudicated under the rules of 
procedure established by the Executive 
Office for Immigration Review in Parts
3. 236, and 242 of this chapter.

(b) The Asylum Officer shall conduct 
the interview in a nonadversarial 
manner and out of hearing and view of 
the general public. The purpose of the

interview shall be to elicit all relevant 
and useful information bearing on the 
applicant’s eligibility for the form of 
relief sought. The applicant may have 
counsel or a representative present and 
may submit affidavits of witnesses.

(c) The Asylum Officer shall have 
authority to administer oaths, present 
and receive evidence, and question the 
applicant and any witnesses, if 
necessary.

(d) Upon completion of the interview, 
the applicant or his representative shall 
have an opportunity to make a 
statement or comment on the evidence 
presented. The Asylum Officer, in his 
discretion, may limit the length of such 
comments or statement and may require 
their submission in writing.

(e) Following the interview the 
applicant may be given a period not to 
exceed 30 days to submit evidence in 
support of his application, unless, in the 
discretion of the Asylum Officer, a 
longer period is required.

(f) The application, all supporting 
information provided by the applicant, 
any comments submitted by the Bureau 
of Human Rights and Humanitarian 
Affairs of the Department of State, the 
Asylum Policy and Review Unit of the 
Department of Justice, or by the Service, 
and any other information submitted to 
the Asylum Officer shall comprise the 
record.

§ 208.10 Failure to appear.
The unexcused failure of an applicant 

to appear for a scheduled interview may 
be presumed an abandonment of the 
application. Failure to appear shall be 
excused if the notice of the interview 
was not mailed to the applicant’s 
current address and such address had 
been provided to the Office of Refugee, 
Asylum, and Parole by the applicant 
prior to the date of mailing in 
accordance with section 265 of the Act 
and regulations promulgated thereunder, 
unless the Asylum Officer determines 
that the applicant received reasonable 
notice of the interview. Such failure to 
appear may be excused for other serious 
reasons in the discretion of the Asylum 
Officer.

§208.11 Comments from the Bureau of 
Human Rights and Humanitarian Affairs.

(a) At its option, the Bureau of Human 
Rights and Humanitarian Affairs 
(BHRHA) of the Department of State 
may comment on an application it 
receives pursuant to §§ 208.4(a), 236.3 or 
242.17 of this chapter by providing:

(1 ) An assessment of the accuracy of 
the applicant’s assertions about 
conditions in his country of nationality 
or habitual residence and his own 
experiences,

(2 ) An assessment of his likely 
treatment were he to return to his 
country of nationality or habitual 
residence,

(3) Information about whether persons 
who are similarly-situated to the 
applicant are persecuted in his country 
of nationality or habitual residence and 
the frequency of such persecution,

(4) Information about whether one of 
the grounds for denial specified in
§ 208.14 may apply, or

(5) Such other information or views as 
it deems relevant to deciding whether to 
grant or deny the application.

(b) In all cases, BHRHA shall respond 
within 45 days of receiving a completed 
application by either (1 ) providing 
comments, (2 ) requesting additional time 
in which to comment, or (3) indicating 
that it does not wish to comment. If 
BHRHA requests additional time in 
which to provide comments, the Asylum 
Officer or Immigration Judge may grant 
BHRHA up to 30 additional days when 
this is necessary to gather information 
pertinent to the application or may 
proceed without BHRHA’s comments. 
Failure to receive BHRHA’s response 
shall not preclude final decision by the 
Asylum Officer or Immigration Judge if 
at least 60 days have elapsed since 
mailing the completed application to 
BHRHA. If the Deputy Attorney General 
determines that an expedited decision is 
necessary or appropriate, BHRHA shall 
provide its comments immediately.

(c) When an Asylum Officer or 
Immigration Judge receives an 
application from an alien in detention 
under 8  CFR Part 235 or 242. the Officer 
or Judge shall so notify BHRHA and 
request an expedited comment on the 
application which shall be provided no 
later than 30 days after request.

(d) Any Department of State 
comments provided under this section 
shall be made a part of the asylum 
record. Unless the comments are 
classified under Executive Order 12356.
3 CFR Part 166 (1982 Comp.), the 
applicant shall be given a copy of such 
comments and be provided an 
opportunity to respond prior to the 
issuance of an adverse decision.

§ 208.12 Reliance on information compiled 
by other sources.

(a) In deciding applications for asylum 
or withholding of deportation, the 
Asylum Officer may rely on material 
provided by the Department of State, the 
Asylum Policy and Review Unit, the 
Office of Refugee, Asylum, and Parole, 
the District Director having jurisdiction 
over the place of the applicant's 
residence or the port of entry from 
which the applicant seeks admission to
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the United States, or other credible 
sources, such as international 
organizations, private voluntary 
agencies, or academic institutions. Prior 
to the issuance of an adverse decision 
made in reliance upon such material, 
that material must be identified and the 
applicant must be provided with an 
opportunity to inspect, explain, and 
rebut the material, unless the material is 
classified under Executive Order 12356.

(b) Nothing in this part shall be 
construed to entitle the applicant to 
conduct discovery directed toward the 
records, officers, agents, or employees of 
the Service, the Department of Justice, 
or the Department of State.

§ 208.13 Establishing refugee status; 
burden of proof.

(a) The burden of proof is on the 
applicant for asylum to establish that he 
is a refugee as defined in section 1 0 1 (a) 
(42) of the Act. The testimony of the 
applicant, if credible in light of general 
conditions in the applicant’s country of 
nationality or last habitual residence, 
may be sufficient to sustain the burden 
of proof without corroboration.

(b) The applicant may qualify as a 
refugee either because he has suffered 
actual past persecution or because he 
has a well-founded fear of future 
persecution.

(1 ) P ast Persecution. An applicant 
shall be found to be a refugee on the 
basis of past persecution if he can 
establish first that he has suffered 
persecution in the past in his country of 
nationality or last habitual residence on 
account of race, religion, nationality, 

"membership in a particular social group, 
or political opinion and second that he is 
unable or unwilling to return to or avail 
himself of the protection of that country 
owing to such persecution.

(i) If it is determined that the 
applicant qualifies as a refugee on the 
basis of past persecution, he shall be 
presumed to have a well-founded fear of 
persecution unless a preponderance of 
the evidence establishes that since the 
time the persecution occurred conditions 
in the applicant’s country of nationality 
or last habitual residence have changed 
to such an extent that the applicant no 
longer has a well-founded fear of being 
persecuted if he were to return.

(ii) An application for asylum shall be 
denied if the applicant qualifies for 
refugee status on the basis of past 
persecution under this paragraph but is 
determined not to have a well-founded 
fear of future persecution under 
paragraph (b)(2 ) of this section, unless it 
is determined that the applicant has 
demonstrated compelling reasons for 
being unwilling to return to his country 
of nationality or last habitual residence

arising out of the severity of the past 
persecution; if the applicant 
demonstrates such compelling reasons, 
he may be granted asylum unless such a 
grant is barred by paragraph (c) of this 
section or § 208.14(c) of this chapter.

(2) W ell-Founded F ear o f  Persecution. 
An applicant shall be found to be a 
refugee on the basis of having a well- 
founded fear of persecution if he can 
establish first, that he has a fear of 
persecution in his country of nationality 
or last habitual residence on account of 
race, religion, nationality, membership 
in a particular social group, or political 
opinion, second, that there is a 
reasonable possibility of actually 
suffering such persecution if he were to 
return to that country, and third, that he 
is unable or unwilling to return to or 
avail himself of the protection of that 
country because of such fear.

(i) In evaluating whether the applicant 
has sustained his burden of proving that 
he has a well-founded fear of 
persecution, the Asylum Officer or 
Immigration Judge shall not require the 
applicant to provide evidence that he 
would be singled out individually for 
persecution if—

(A) He establishes that there is a 
pattern or practice in his country of 
nationality or last habitual residence of 
persecution of groups or categories of 
persons similarly situated to the 
applicant on account of race, religion, 
nationality, membership in a particular 
social group, or political opinion; and

(B) He establishes his own inclusion 
in and identification with such group or 
category of persons such that his fear of 
persecution upon return is reasonable.

(ii) In addition, the Asylum Officer or 
Immigration judge shall give due 
consideration to evidence that the 
government of the applicant’s country of 
nationality or last habitual residence 
persecutes its nationals or residents if 
they leave the country without 
authorization or seek asylum in another 
country.

(c) An applicant shall not qualify as a 
refugee if he ordered, incited, assisted, 
or otherwise participated in the 
persecution of any person on account of 
race, religion, nationality, membership 
in a particular social group, or political 
opinion. If the evidence indicates that 
the applicant engaged in such conduct, 
he shall have the burden of proving by a 
preponderance of the evidence that he 
did not so act.

§ 208.14 Approval or denial of application.
(a) An Immigration Judge or Asylum 

Officer may grant or deny asylum in the 
exercise of discretion to an applicant 
who qualifies as a refugee under section 
101(a)(42) of the Act unless otherwise

prohibited by paragraph (c) of this 
section.

(b) If the evidence indicates that one 
or more of the grounds for denial of 
asylum enumerated in paragraph (c) of 
this section apply, the applicant shall 
have the burden of proving by a 
preponderance of the evidence that such 
grounds do not apply.

(c) M andatory D enials. An 
application for asylum shall be denied if:

(1 ) The alien, having been convicted 
by a final judgment of a particularly 
serious crime in the United States, 
constitutes a danger to the community;

(2 ) The applicant has been firmly 
resettled within the meaning of § 208.15 
of this chapter; or

(3) There are reasonable grounds for 
regarding the alien as a danger to the 
security of the United States.

§ 208.15 Definition of “Firm 
Resettlement”.

An alien is considered to be firmly 
resettled if he entered into another 
nation with, or while in that nation 
received, an offer of permanent resident 
status, citizenship, or some other type of 
permanent resettlement unless he 
establishes:

(a) That his entry into that nation was 
a necessary consequence of his flight 
from persecution, that he remained in 
that nation only as long as was 
necessary to arrange onward travel, and 
that he did not establish significant ties 
in that nation, or

(b) That the conditions of his 
residence in that nation were So 
substantially and consciously restricted 
by the authority of the country of refuge 
that he was not in fact resettled. In 
making his determination, the Asylum 
Officer or Immigration Judge shall 
consider the conditions under which 
other residents of the country live, the 
type of housing made available to the 
refugee, whether permanent or 
temporary, the types and extent of 
employment available to the refugee, 
and the extent to which the refugee 
received permission to hold property 
and to enjoy other rights and privileges, 
such as travel documentation including 
a right of entry and/or reentry, 
education, public relief, or 
naturalization, ordinarily available to 
other residents in the country.

§208.16 Entitlement to withholding 
deportation.

(a) C onsideration  o f  A pplication  fo r  
W ithholding o f  D eportation. If the 
Asylum Officer denies an alien’s 
application for asylum, he shall also 
decide whether the alien is entitled to 
withholding of deportation under section
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243(h) of the Act. If the application for 
asylum is granted, no decision on 
withholding of deportation will be made 
unless and until the grant of asylum is 
later revoked or terminated and 
deportation proceedings are commenced 
at which a new request for withholding 
of deportation is made. In such 
proceedings, an Immigration Judge may 
adjudicate both a renewed asylum claim 
and a request for withholding of 
deportation simultaneously whether or 
not asylum is granted.

(b) E lig ibility  fo r  W ithholding o f  
D eportation; Burden o f  P roo f The 
burden of proof is on the applicant for 
withholding of deportation to establish 
that his life or freedom would be 
threatened in the proposed country of 
deportation on account of race, religion, 
nationality, membership in a particular 
social group, or political opinion. The 
testimony of the applicant may be 
sufficient to sustain the burden of proof 
without corroboration. The evidence 
shall be evaluated as follows:

(1 ) The applicant’s life or freedom 
shall be found to be threatened if it is 
more likely than not that he would be 
persecuted on account of race, religion, 
nationality, membership in a particular 
social group, or political opinion.

(2 ) If the applicant is determined to 
have suffered persecution in the past 
such that his life or freedom was 
threatened in the proposed country of 
deportation on account of race, religion, 
nationality, membership in a particular 
social group, or political opinion, it shall 
be presumed that his life or freedom 
would be threatened on return to that 
country unless a preponderance of the 
evidence establishes that conditions in 
the country have changed to such an 
extent that it is no longer more likely 
than not that the applicant would be so 
persecuted there.

(3) In evaluating whether the 
applicant has sustained the burden of 
proving that his life or freedom would be 
threatened in a particular country on 
account of race, religion, nationality, 
membership in a particular social group, 
or political opinion, the Asylum Officer 
or Immigration Judge shall not require 
the applicant to provide evidence that 
he would be singled out individually for 
such persecution if—

(i) He establishes that there is a 
pattern or practice in the country of 
proposed deportation of persecution of 
groups or categories of persons similarly 
situated to the applicant on account of 
race, religion, nationality, membership 
in a particular social group, or political 
opinion, and

(ii) He establishes his own inclusion 
m and identification with such group or 
category of persons such that it is more

likely than not that his life or freedom 
would be threatened upon return.

(4) In addition, the Asylum Officer or 
Immigration Judge shall give due 
consideration to evidence that the life or 
freedom of nationals or residents of the 
country of claimed persecution is 
threatened if they leave the country 
without authorization or seek asylum in 
another country.

(c) A pproval o r  D en ial o f  A pplication . 
The following standards shall govern 
approval or denial of applications for 
withholding of deportation:

(1 ) Subject to paragraph (c)(2 ) of this 
section, an application for withholding 
or deportation to a country of proposed 
deportation shall be granted if the 
applicant’s eligibility for withholding is 
established pursuant to paragraph (b) of 
this section.

(2 ) An application for withholding of 
deportation shall be denied if:

(i) The alien ordered, incited, assisted, 
or otherwise participated in the 
persecution of any person on account of 
race, religion, nationality, membership 
in a particular social group, or political 
opinion;

(ii) The alien, having been convicted 
by a final judgment of a particularly 
serious crime, constitutes a danger to 
the community of the United States;

(iii) There are serious reasons for 
considering that the alien has committed 
a serious nonpolitical crime outside the 
United States prior to arrival in the 
United States; or

(iv) There are reasonable grounds for 
regarding the alien as a danger to the 
security of the United States.

(3) If the evidence indicates that one 
or more of the grounds for denial of 
withholding of deportation enumerated 
in paragraph (c)(2 ) of this section apply, 
the applicant shall have the burden of 
providing by a preponderance of the 
evidence that such grounds do not 
apply.

(4) In the event that asylum is denied 
solely in the exercise of discretion but 
the applicant is subsequently granted 
withholding of deportation under this 
section, thereby effectively precluding 
admission of the applicant’s spouse or 
minor children following to join him, the 
denial of asylum shall be reconsidered. 
Factors to be so considered will include 
the reasons for the denial and 
reasonable alternatives available to the 
applicant such as reunification with his 
spouse or minor children in a third 
country.

§208.17 Decision.
The decision of an Asylum Officer to 

grant or deny asylum or withholding of 
deportation shall be communicated in 
writing to the applicant, the District

Director having jurisdiction over the 
place of the applicant’s residence or 
over the port of entry from which he 
sought admission to the United States, 
the Assistant Commissioner, Refugee, 
Asylum, and Parole, and the Director of 
the Asylum Policy and Review Unit of 
the Department of Justice. An adverse 
decision will state why asylum or 
withholding of deportation was denied 
and will contain an assessment of the 
applicant's credibility.

§ 208.18 Review of decisions and appeal.
(a) The Assistant Commissioner, 

Office of Refugee, Asylum, and Parole, 
shall have authority to review decisions 
by Asylum Officers, before they become 
effective, in any cases he shall 
designate. The Office of the Deputy 
Attorney General, assisted by the 
Asylum Policy and Review Unit, shall 
have authority to review decisions by 
Asylum Officers, before they become 
effective, in any cases designated 
pursuant to 28 CFR 0.15(f)(3). There shall 
be no right of appeal to the Office of 
Refugee, Asylum, and Parole, to the 
Office of the Deputy Attorney General, 
or to the Asylum Policy and Review 
Unit, and parties shall have no right to 
appear before such offices in the course 
of such review.

(b) Except as provided in § 253.1(f) of 
this chapter, there shall be no appeal 
from a decision of an Asylum Officer. 
However, an application for asylum or 
withholding of deportation may be 
renewed before an Immigration Judge in 
exclusion or deportation proceedings. If 
exclusion or deportation proceedings 
have not been instituted against an 
applicant within 30 days of the Asylum 
Officer’s final decision, the applicant 
may request in writing that the District 
Director having jurisdiction over the 
applicant’s place of residence 
commence such proceedings. Absent 
exceptional circumstances, the District 
Director shall thereafter promptly 
institute proceedings against the 
applicant.

(c) A denial of asylum or withholding 
of deportation may only be reviewed by 
the Board of Immigration Appeals in 
conjunction with an appeal taken under 
8  CFR Part 3.

§ 208.19 Motion to reopen or reconsider.
(a) A proceeding in which asylum or 

withholding of deportation was denied 
may be reopened or a decision from 
such a proceeding reconsidered for 
proper cause upon motion pursuant to 
the requirements of 8  CFR 3.2, 3.8, 3.22, 
103.5, and 242.17 where applicable.

(b) A motion to reopen or reconsider 
shall be filed (1 ) with the District
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Director having jurisdiction over the 
location at which the prior 
determination was made who shall 
forward the motion immediately to an 
Asylum Officer or (2 ) with the Office of 
the Immigration Judge having 
jurisdiction over the prior proceeding.

§ 208.20 Approval and employment 
authorization.

When an alien’s application for 
asylum is granted, he is granted asylum 
status for an indefinite period. 
Employment authorization is 
automatically granted or continued for 
persons granted asylum or withholding 
of deportation unless the alien is 
detained pending removal to a third 
country. Appropriate documentation 
showing employment authorization shall 
be provided by the INS.

§ 208.21 Admission of asylee’s spouse 
and children.

(a) E ligibility. A spouse, as defined in 
section 101(a)(35) of the Act, or child, as 
defined in section 1 0 1 (b)(1 )(A), (B), (C), 
(D), or (E) of the Act, may also be 
granted asylum if accompanying or 
following to join the principal alien, 
unless it is determined that—

(1 ) The spouse or child ordered, 
incited, assisted, or otherwise 
participated in the persecution of any 
person on account of race, religion, 
nationality, membership in a particular 
social group, or political opinion;

(2) The spouse or child, having been 
convicted by a final judgment of a 
particularly serious crime in the United 
States, constitutes a danger to the 
community of the United States;

(3) There are serious reasons for 
considering that the spouse or child has 
committed a serious, non-political crime 
outside the United States; or

(4) There are reasonable grounds for 
regarding the spouse or child a danger to 
the security of the United States.

(b) R elationship. The relationship of 
spouse and child as defined in section 
1 0 1 (b)(1 ) of the Act must have existed at 
the time the principal alien’s asylum 
application was approved, except for 
children born to or legally adopted by 
the principal alien and spouse after 
approval of the principal alien’s asylum 
application.

(c) S pou se or ch ild  in the U nited 
States. When a spouse or child of an 
alien granted asylum is in the United 
States but was not included in the 
principal alien’s application, the 
principal alien may request asylum for 
the spouse or child by filing Form 1-730 
with the District Director having 
jurisdiction over his place of residence, 
regardless of the status of that spouse or 
child in the United States.

(d) Spouse or ch ild  ou tside the U nited 
States. When a spouse or child of an 
alien granted asylum is outside the 
United States, the principal alien may 
request asylum for the spouse or child 
by filing form 1-730 with the District 
Director, setting forth the full name, 
relationship, date and place of birth, and 
current location of each such person. 
Upon approval of the request, the 
District Director shall notify the 
Department of State, which will send an 
authorization cable to the American 
Embassy or Consulate having 
jurisdiction over the area in which the 
asylee’s spouse or child is located.

(e) D enial. If the spouse or child is 
found to be ineligible for the status 
accorded under section 208(c) of the Act, 
a written notice explaining the basis for 
denial shall be forwarded to the 
principal alien. No appeal shall lie from 
this decision.

(f) Burden o f  proof. To establish the 
claim of relationship of spouse or child 
as defined in section 1 0 1 (b)(1 ) of the 
Act, evidence must be submitted with 
the request as set forth in Part 204 of this 
chapter. Where possible this will consist 
of the documents specified in 8  CFR 
204.2(c)(2) and (3). The burden of proof 
is on the principal alien to establish by a 
preponderance of the evidence that any 
person on whose behalf he is making a 
request under this section is an eligible 
spouse or child.

(g) Duration. The spouse or child 
qualifying under section 208(c) of the 
Act shall be granted asylum for an 
indefinite period unless the principal’s 
status is revoked.

§ 208.22 Effect on deportation 
proceedings.

(a) An alien who has been granted 
asylum may not be excluded or 
deported unless his asylum status is 
revoked pursuant to § 208.24 of this 
chapter. An alien in exclusion or 
deportation proceedings who is granted 
withholding of deportation may not be 
deported to the country as to which his 
deportation is ordered withheld unless 
withholding of deportation is revoked 
pursuant to § 208.24 of this chapter.

(b) When an alien’s asylum status or 
withholding of deportation is revoked 
under this chapter, he shall be placed in 
deportation proceedings. Deportation 
proceedings may be conducted 
concurrently with a revocation hearing 
scheduled under § 208.24 of this chapter.

§ 208.23 Restoration of status.
An alien who was maintaining his 

nonimmigrant status at the time of filing 
an application for asylum or withholding 
of deportation may continue or be 
restored to that status, if it has not

expired, notwithstanding the denial of 
asylum or withholding of deportation.

§ 208.24 Revocation of asylum or 
withholding of deportation.

(a) R evocation  o f  Asylum  by  the 
A ssistant C om m issioner, O ffice o f  
R efugee, Asylum, an d P arole. Upon 
motion by the Assistant Commissioner 
and following a hearing before an 
Asylum Officer, the grant to an alien of 
asylum made under the jurisdiction of 
an Asylum Officer may be revoked if, by 
a preponderance of the evidence, the 
Service establishes that:

(1 ) The alien is no longer a refugee 
due to a change of conditions in the 
alien’s country of nationality or habitual 
residence;

(2) There is a showing of fraud in the 
alien’s application such that he was not 
eligible for asylum at the time it was 
granted; or

(3) The alien has committed any act 
that would have been grounds for denial 
of asylum under § 208.13(c) of this 
chapter.

(b) R evocation  o f  W ithholding o f  
D eportation  by  the A ssistant 
C om m issioner, O ffice o f  R efugee, 
Asylum, an d P arole. Upon motion by the 
Assistant Commissioner, and following 
a hearing before an Asylum Officer, the 
grant to an alien of withholding of 
deportation made under the jurisdiction 
of an Asylum Officer may be revoked if, 
by clear and convincing evidence, the 
Service establishes that:

(1 ) The alien is no longer entitled to 
withholding of deportation due to a 
change of conditions in the country to 
which deportation was withheld;

(2 ) There is a showing of fraud in the 
alien’s application such that he was not 
eligible for withholding of deportation at 
the time it was granted;

(3) The alien has committed any act 
that would have been grounds for denial 
of withholding of deportation under
§ 208.16(c)(2) of this chapter.

(c) N otice to A pplicant. Upon motion 
by the Assistant Commissioner to 
revoke asylum status or withholding of 
deportation, the alien shall be given 
notice of intent to invoke, with the 
reason therefore, at least thirty days 
before the hearing by the Asylum 
Officer. The alien shall be provided the 
opportunity to present evidence tending 
to show that he is still eligible for 
asylum or withholding of deportation. If 
the Asylum Officer determines that the 
alien is no longer eligible for asylum or 
withholding of deportation, the alien 
shall be given written notice that asylum 
status or withholding of deportation 
along with employment authorization 
are revoked.
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(d) R evocation  o f  D erivative Status. 
The termination of asylum status for a 
person who was the principal applicant 
shall result in termination of the asylum 
status of a spouse or children whose 
status was based on the asylum 
application of the principal.

(e) R eassertion  o f  Asylum  Claim . A 
revocation of asylum or withholding of 
deportation pursuant to paragraph (a) or 
(b) of this section shall not preclude the 
applicant from reasserting an asylum or 
withholding of deportation claim in any 
subsequent deportation proceeding.

(f) R eview . The Office of the Deputy 
Attorney General, assisted by the 
Asylum Policy and Review Unit, shall 
have authority to review decisions to 
revoke asylum or withholding of 
deportation, before they become 
effective, in any cases designated 
pursuant to 28 CFR 0.15(f)(3). There shall 
be no right of appeal to the Office of the 
Deputy Attorney General or to the 
Asylum Policy and Review Unit and 
parties shall have no right to appear 
before such offices in the course of such 
review.

(g) R evocation  o f  Asylum  or 
W ithholding o f  D eportation by  the 
Executive O ffice fo r  Im m igration  
Review. An Immigration Judge or the 
Board of Immigration Appeals may 
reopen a case pursuant to § 3.2 or
§ 242.22 of this chapter for the purpose 
of revoking a grant of asylum or 
withholding of deportation made under 
the exclusive jurisdiction of an 
Immigration Judge. In such a reopened 
proceeding, the Service must similarly 
establish by the appropriate standard of 
evidence one or more of the grounds set 
forth in paragraph (a) or (b) of this 
section. Any revocation under this 
paragraph may occur in conjunction 
with a deportation proceeding.

PART 236— 1 AMENDED!

4. The authority citation for Part 236 is 
revised to read as follows:

Authority: 8 U.S.C. 1103.1182. 1224. 1225. 
1228.1362.

5. Section 236.3 is revised to read as 
follows:

§ 236.3 Applications for asylum or 
withholding of deportation.

(a) If an alien expresses fear of 
persecution or harm upon return to his 
country of origin or to a country to 
which he may be deported after 
exclusion from the United States 
pursuant to Part 237 of this chapter, the 
Immigration Judge shall (1 ) advise the 
alien that he may apply for asylum in 
the United States or withholding of 
deportation to that other country, and

(2 ) make available the appropriate 
application forms.

(b) An application for asylum or 
withholding of deportation must be filed 
with the Office of the Immigration Judge, 
pursuant to § 208.4(b) of this chapter. 
Upon receipt of the application, the 
Office of the Immigration Judge shall 
forward a copy to the Bureau of Human 
Rights and Humanitarian Affairs of the 
Department of State for their comments 
pursuant to § 208.11 of this chapter, and 
shall calendar the case for hearing, 
which shall be deferred pending receipt 
of the Department of State’s comments. 
The reply, if any, from the Department 
of State, unless classified under 
Executive Order 12356, 3 CFR Part 166 
(1982 Comp.), shall be given to both the 
applicant and to the Trial Attorney 
representing the government.

(c) Applications for asylum or 
withholding of deportation so filed will 
be decided by the Immigration Judge 
pursuant to the requirements and 
standards established in Part 208 of this 
chapter after an evidentiary hearing that 
is necessary to resolve material factual 
issues in dispute. An evidentiary hearing 
extending beyond issues related to the 
basis for a mandatory denial of the 
application pursuant to 8  CFR 208.14 or 
208.16 is not necessary once the 
Immigration Judge has determined that 
such a denial is required.

(1 ) Evidentiary hearings on 
applications for asylum or withholding 
of deportation will be closed to the 
public unless the applicant expressly 
requests that it be open pursuant to
§ 236.2 of this part.

(2 ) Nothing in this section is intended 
to limit the authority of the Immigration 
Judge properly to control the scope of 
any evidentiary hearing.

(3) During the exclusion hearing, the 
applicant shall be examined under oath 
on his application and may present 
evidence and witnesses on his own 
behalf. The applicant has the burden of 
establishing that he is a refugee as 
defined in section 101(a) (42) of the Act 
pursuant to the standard set forth in
§ 208.13 of this chapter.

(4) The Trial Attorney for the 
government may call witnesses and 
present evidence for the record, 
including information classified under 
Executive Order 12356, 3 CFR Part 166 
(1982 Comp.) provided the Immigration 
Judge or the Board has determined that 
such information is relevant to the 
hearing. When the Immigration Judge 
receives such classified information he 
shall inform the applicant. The agency 
that provides the classified information 
to the Immigration Judge should provide 
an unclassified summary of the 
information for release to the applicant,

whenever it determines it can do so 
consistently with safeguarding both the 
classified nature of the information and 
its source. The summary should be as 
detailed as possible, in order that the 
applicant may have an opportunity to 
offer opposing evidence. A decision 
based in whole or in part on such 
classified information shall state that 
such information is material to the 
decision.

(d) The decision of an Immigration 
Judge to grant or deny asylum or 
withholding of deportation shall be 
communicated to the applicant and to 
the Trial Attorney for the government. 
An adverse decision will state why 
asylum or withholding of deportation 
was denied.

PART 242— [AM ENDED]

6 . The authority citation of Part 242 is 
revised to read as follows:

Authority: 8 U.S.C. 1103,1252,1254,1362.

7. Section 242.17 (c), is revised to read 
as follows:

§ 242.17 Ancillary matters, applications.
★  *  *  *  *

(c) A pplication s fo r  asylum  or  
w ithholding o f  deportation . (1 ) The 
Immigration Judge shall notify the 
respondent that if he is finally ordered 
deported his deportation will in the first 
instance be directed pursuant to section 
243(a) of the Act to the country 
designated by the respondent and shall 
afford him an opportunity then and 
there to make such designation. The 
Immigration Judge shall then specify and 
state for the record the country, or 
countries in the alternative, to which 
respondent’s deportation will be 
directed pursuant to section 243(a) of the 
Act if the country of his designation will 
not accept him into its territory, or fails 
to furnish timely notice of acceptance, or 
if the respondent declines to designate a 
country.

(2 ) If the alien expresses fear of 
persecution or harm upon return to any 
of the countries to which he might be 
deported pursuant to paragraph (c)(1 ) of 
this section, the Immigration Judge 
shall—

(i) Advise the alien that he may apply 
for asylum in the United States or 
withholding of deportation to those 
countries, and

(ii) Make available the appropriate 
application forms.

(3) An application for asylum or 
withholding of deportation must be filed 
with the Office of Immigration Judge, 
pursuant to § 208.4(b) of this chapter. 
Upon receipt of the application, the 
Office of the Immigration Judge shall
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forward a copy to the Bureau of Human 
Rights and Humanitarian Affairs of the 
Department of State for their comments 
pursuant to § 208.11 of this chapter, and 
shall calendar the case for hearing, 
which shall be deferred pending receipt 
of the Department of State’s comments. 
The reply, if any, of the Department of 
State, unless classified under Executive 
Order 12356, 3 CFR Part 166 (1982 
Comp.), shall be given to both the 
applicant and to the Trial Attorney 
representing the government.

(4) Applications for asylum or 
withholding of deportation so filed will 
be decided by the Immigration Judge 
pursuant to the requirements and 
standards established in Part 108 of this 
chapter after an evidentiary hearing that 
is necessary to resolve factual issues in 
dispute. An evidentiary hearing 
extending beyond issues related to the 
basis for a mandatory denial of the 
application pursuant to 8  CFR 208.14 or 
208.16 is not necessary once the 
Immigration Judge has determined that 
such a denial is required.

(A) Evidentiary hearing on 
applications for asylum or withholding 
of deportation will be open to the public 
unless the applicant expressly requests 
that it be closed.

(B) Nothing in this section is intended 
to limit the authority of the Immigration 
Judge properly to control the scope of 
any evidentiary hearing.

(C) During the deportation hearing, the 
applicant shall be examined under oath 
on his application and may present 
evidence and witnesses in his own 
behalf. The applicant has the burden of

Establishing that he is a refugee as 
defined in section 101(a)(42) of the Act 
pursuant to the standard set forth in 
§ 208.13 of this chapter.

(D) The Trial Attorney for the 
government may call witnesses and 
present evidence for the record, 
including information classified under 
Executive Order 12356, 3 CFR Part 166 
(1982 Comp.) provided the Immigration 
Judge or the Board has determined that 
such information is relevant to the 
hearing. When the Immigration Judge 
receives such classified information he 
shall inform the applicant. The agency 
that provides the classified information 
to the Immigration Judge should provide 
an unclassified summary of the 
information for release to the applicant, 
whenever it determines it can do so 
consistently with safeguarding both the 
classified nature of the information and 
its source. The summary should be as 
detailed as possible, in order that the 
applicant may have an opportunity to 
offer opposing evidence. A decision 
based in vyhole or in part on such 
classified information shall state that

such information is material to the 
decision.

(5) The decision of an Immigration 
Judge to grant or deny asylum or 
withholding of deportation shall be 
communicated to the applicant and to 
the Trial Attorney for the government. 
An adverse decision will state why 
asylum or withholding of deportation 
was denied.

PART 253—[AMENDED]
8 . The authority citation for Part 253 is 

revised to read as follows:
Authority: 8 U.S.C. 1103,1182,1282,1283, 

1285.

9. Section 253.1(f) is revised to read as 
follows:

§253.1 Parole.
*  *  *  *  *

(f) Crewm an, stow aw ay, or alien  
tem porarily  ex clu d ed  under section  
235(c) allegin g persecu tion . Any alien 
crewman, stowaway, or alien 
temporarily excluded under section 
235(c) of the Act who alleges that he 
cannot return to his country of 
nationality or last habitual residence (if 
not a national of any country) because 
of fear of persecution in that country on 
account of race, religion, nationality, 
membership in a particular social group, 
or political opinion, is eligible to apply 
for asylum or withholding of deportation 
under Part 208 of this chapter.

(1 ) If the alien is on a vessel or other 
conveyance and makes such fear known 
to an immigration inspector or other 
official making an examination on the 
conveyance, he shall be promptly 
removed from the conveyance in 
accordance with § 233.1 of this chapter. 
If the alien makes his fear known to an 
official while off such conveyance, he 
shall not be returned to the conveyance 
but shall be retained in or transferred to 
the custody of the Service.

(2 ) In either case, the alien shall be 
provided the appropriate application 
forms and such other information as is 
required by § 208.5 of this chapter and 
may then have ten (1 0 ) days within 
which to file an application for such 
relief with the District Director having 
jurisdiction over the port of entry from 
which the applicant seeks entry into the 
United States. The District Director, 
pursuant to § 208.4(a) of this chapter, 
shall immediately forward any such 
application to an Asylum Officer with 
jurisdiction over his district.

(3) Pending adjudication of the 
application by the Asylum Officer, the 
applicant shall be detained by the 
Service, or paroled into the custody of 
the ship’s agent or otherwise paroled in

accordance with § 212.5 of this chapter 
and shall not be excluded or deported 
before a decision is rendered by the 
Asylum Officer on his asylum 
application.

(4) A decision denying asylum to an 
alien crewman or stowaway, but not an 
alien temporarily excluded under 
section 235(c), may be appealed directly 
to the Board of Immigration Appeals. 
Such appeal must be filed within ten (1 0 ) 
days of the Asylum Officer’s decision by 
filing a notice of appeal on Form I-290A 
with the District Director, who shall 
immediately forward the notice to the 
Asylum Officer. The Asylum Officer 
shall transmit the notice of appeal, his 
decision, and the record on which that 
decision was based, to the Board of 
Immigration Appeals. The filing of a 
notice of appeal shall stay the exclusion 
or deportation of the applicant pending 
decision on the appeal by the Board. 
* * * * *

Dated: March 28,1988.
Edwin Meese III,
Attorney General.
[FR Doc. 88-7407 Filed 4-5-88; 8:45 amj 
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NUCLEAR REGULATORY 
COMMISSION

10 CFR Part 2

High-Level Waste Licensing Support 
System Advisory Committee 
(Negotiated Rulemaking); Sixth 
Meeting

a g e n c y : Nuclear Regulatory 
Commission.
a c t io n : Notice of sixth meeting.

s u m m a r y : The Nuclear Regulatory 
Commission will hold the sixth meeting 
of the High-Level Waste Licensing 
Support System Advisory Committee on 
April 18-19,1988. The Committee, 
established under authority of the 
Federal Advisory Committee Act 
(FACA), is tasked with developing 
recommendations for revision of the 
Commission’s Rules of Practice in 10 
CFR Part 2  related to the adjudicatory 
proceeding for the issuance of a license 
for a geologic repository for the disposal 
of high-level waste (HLW). The 
Committee is attempting to negotiate a 
consensus on proposed revisions related 
to the submission and management of 
records and documents for the HLW 
licensing proceeding.
DATE: The sixth meeting of the HLW 
Licensing Support System Advisory 
Committee will be held April 18-19, 
1988.


