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Sunshine Act Meetings Federal RegisterVoi. 53, No. 32 Thursday, February 18, 1988
This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “ Government in the Sunshine 
Act" (Pub. L. 94-409) 5 U.S.C. 552b(e){3).

COUNCIL ON ENVIRONMENTAL QUALITY  

DATE, TIME AND PLACE: Thursday, February 25,1988,10:00 am, Council on Environmental Quality Conference Room, First Floor, 722 Jackson Place, NW„ Washington DC 20503. 
s t a t u s : Open.
MATTERS TO BE CONSIDERED:1. The Council will be briefed by Sally Rand of the Environmental Law Institution on a study she prepared for the Council, entitled. “Environmental Referrals and the Council on Environmental Quality."2. Others matters may be discussed.
FOR FURTHER INFORMATION CONTACT:Dinah Bear, General Counsel, Council on Environmental Quality, 722 Jackson Place, NW„ Washington, DC 20503: Telephone: (202) 395-5754.A. Alan Hill,
Chairman.[FR Doc. 88-3514 Filed 2-16-88; 10:52 am] 
BILLING CODE 3125-01-M

FEDERAL DEPOSIT INSURANCE 
CORPORATIONChanges in Subject Matter of Agency MeetingPursuant to the provisions of subsection (e)(2) of the “Government in the Sunshine Act" (5 U.S.C. 552b(e)(2)), notice is hereby given that at its closed meeting held at 10:30 a.m. on Friday, February 12,1988, the Corporation’s Board of Directors determined, on motion of Chairman L. William Seidman, seconded by Director C.C. Hope, Jr. (Appointive), concurred in by Director Robert L. Clarke (Comptroller of the Currency), that Corporation business required the withdrawal from the agenda for consideration of the meeting, on less than seven days’ notice to the public, of the following matter:Application of Columbian Savings Bank, an operating non-FDIC-insured savings bank located at 305 St. John Street, Havre de Grace, Maryland, for Federal deposit insurance.The Board further determined, by the same majority vote, that Corporation business required the addition to the agenda for consideration at the meeting, on less than seven days’ notice to the public, of the following matters:

Requests for financial assistance pursuant to section 13(c) of the Federal Deposit Insurance Act.Matters relating to an assistance agreement pursuant to section 13(c) of the Federal Deposit Insurance Act.The Board further determined, by the same majority vote, that no earlier notice of these changes in the subject matter of the meeting was practicable; that the public interest did not require consideration of the matters added to the agenda in a meeting open to public observation: and that the matters added to the agenda could be considered in a closed meeting by authority of subsections (c)(4), (c)(6), (c)(8),(c)(9)(A)(ii), and (c)(9)(B) of the “Government in the Sunshine Act" (5 U.S.C. 552b(c)(4), (c)(6), (c)(8),(c)(9)(A)(ii), and (c)(9)(B)).Dated: February 12,1988.Federal Deposit Insurance Corporation. Margaret M. Olsen,
Deputy Executive Secretary.[FR Doc. 88-3487 Filed 2-16-88; 9:27 am] 
BILLING CODE 6714-01-M

FEDERAL ELECTION COMMISSION  

“ FEDERAL REGISTER” NO.: 88-2457. 
PREVIOUSLY ANNOUNCED DATE AND TIME:Thursday, February 11,1988,10:00 a.m. 
THE FOLLOWING ITEM W AS ADDED TO THE 
AGENDA:Expedited Compliance Procedures for the 1988 Primary Elections * * * * *
DATE AND TIME: Tuesday, February 23, 1988,10:00 a.m.
PLACE: 999 E Street, NW„ Washington. DC.
STATUS: This meeting will be closed to the public.
ITEMS TO BE DISCUSSED:Compliance matters pursuant to 2 U.S.C.

437g.Audits conducted pursuant to 2 U.S.C. 437g, 4388(b), and Title 26, U.S.C.Matters concerning participation in civil actions or proceedings or arbitration. Internal personnel rules and procedures or matters affecting a particular employee. * * * * *
DATE AND TIME: Thursday, February 25. 1988,10:00 a.m.
PLACE: 999 E Street, NW„ Washington, DC (Ninth Floor).
STATUS: This meeting will be open to the public.

MATTERS TO BE CONSIDERED:Setting of Dates for Future Meetings. Eligibility Report for Candidates to Receive Presidential Primary Matching Funds.Draft Advisory Opinion 1987-29—Jan VV. Baran on behalf of Life Underwriters PAC and the National Association of Life Underwriters.Draft Advisory Opinion 1988-02—Terry L. Claassen on behalf of the Chicago Board Options Exchange, Inc.Draft Advisory Opinion 1988-06—Donald ). Simon on behalf of Albert Gore. Jr. for President Committee, Inc.Legislative Recommendations.Routine Administrative Matters.
PERSON TO CONTACT FOR INFORMATION:Mr. Fred Eiland, Information Officer. Telephone: 202-376-3155.Marjorie W. Emmons,
Secretary of the Commission.[FR Doc. 88-3580 Filed 2-16-88; 3:02 pm[ 
BILLING CODE 6715-01-M

FEDERAL MARITIME COMMISSION

TIME AND DATE: 3:00 p.m.—February 25, 1988.
p l a c e : Hearing Room One—1100 L Street, NW'., Washington. DC 20573. 
STATUS: Part of the meeting will be open to the public. The rest of the meeting will be closed to the public.
MATTERS TO BE CONSIDEREDPortion Open to the Public1. Tribute to Chairman Edward V. Hickey,Jr-Portion Closed to the Public2. Inquiry into Foreign laws, Rules and Policies Affecting Shipping in the U.S. Trades with Korea: Responses to section 15 Order.
CONTACT PERSON FOR MORE 
INFORMATION: Joseph C. Polking, Secretary. (202) 523-5725.Joseph C. Polking,
Secretary.[FR Doc. 88-3595 Filed 2-16-88: 3:25 pm| 
BILLING CODE 6730-01-M

FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSIONFebruary 11,1988.
t im e  a n d  d a t e : 10:00 a.m., Thursday, February 18,1988.
PLACE: Room 600,1730 K Street NW.. Washington, DC. 
s t a t u s : Open.
MATTERS TO BE CONSIDERED: TheCommission will consider and act upon the following:
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1. Southern Ohio Coal Company, Docket Nos. W EVA 86-190-R, etc. (Issues include whether the judge erred in ruling that the Secretary may only issue a 30 CFR 75.1403 safeguard notice that is not based on a promulgated criterion in a case where the cited hazard is unique to the mine where the notice is issued.Any person intending to attend this meeting who requires special accessibility features and/or auxiliary aids, such as sign language interpreters, must inform the Commission in advance of those needs. Subject to 20 CFR 2706.150(a)(3) and 2706.160(e).
CONTACT PERSON FOR MORE 
INFORMATION: Jean Ellen, (202) 653- 5629/(202) 560-2673 for TDD Relay.Jean H. Ellen,
Agenda Clerk.[FR Doc. 88-3541 Filed 2-16-88; 12:59 pm] 
BILUNG CODE 6735-01-M

FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS

TIME AND d a t e : 10:00 a.m., Wednesday, February 24,1988. 
p l a c e : Marriner S. Eccles Federal Reserve Board Building, C Street entrance between 20th and 21st Streets, NW., Washington, DC 20551. 
s t a t u s : Closed. 
m a t t e r s  t o  b e  c o n s id e r e d :1. Personnel actions (appointments, promotions, assignments, reassignments, and salary actions) involving individual Federal Reserve System employees.2. Any items carried forward from a previously announced meeting.
CONTACT PERSON FOR MORE
in f o r m a t io n : Mr. Joseph R. Coyne, Assistant to the Board; (202) 452-3204. You may call (202) 452-3207, beginning at approximately 5 p.m. two business days before this meeting, for a recorded

announcement of bank and bank holding company applications scheduled for the meeting.Date: February 16,1988.
James McAfee,
Associate Secretary of the Board.(FR Doc. 88-3570 Filed 2-16-88; 2:23 pm] 
BILLING CODE 6210-01-M

NUCLEAR REGULATORY COMMISSION  

DATE: Weeks of February 15, 22, 29, and March 7,1988.
PLACE: Commissioners’ Conference Room, 1717 H Street NW., Washington, DC.
s t a t u s : Open and Closed.
MATTERS TO BE CONSIDERED:

Week of February 15
Thursday, February 18 9:30 a.m.Discussion of Pending Investigation (Closed—Ex. 5 & 7)11:00 a.m.Affirmative/Discussion and Vote (Public Meeting)a. Response to Certified Question Propounded by the Appeal Board to the Commission in the Matter of General Public Utilities Nuclear, ALAB-881 (Tentative)
Week of February 22—Tentative
Wednesday, February 24 9:30 a.m.Briefing on Sequoyah Restart (Public Meeting)3:30 p.m.Affirmation/Discussion and Vote (Public Meeting) (if needed)
Week of February 29—Tentative
Monday, February 29 1:45 p.m.Affirmation/Discussion and Vote (Public Meeting) (if needed)

2:00 p.m.Discussion/Possible Vote on Rancho Seco Restart (Public Meeting)
Thursday, March 3 2:30 p.m.Classified Security Briefing (Closed—Ex. 1) 
Friday, March 4 10:00 a.m.Discussion/Possible Vote on Full Power Operating License for South Texas (Public Meeting)
Week of March 7—Tentative
Thursday, March 10 9:30 a.m.Briefing on Status of Proposed Rulemaking on Basic Q A  in Radiation Therapy and Related Activities (Public Meeting)11:00 a.m.Affirmation/Discussion and Vote (Public Meeting) (if needed)
ADDITIONAL INFORMATION: Briefing on Static Elimination Device Problems (Public Meeting) was held on February 
8.

Note.—Affirmation sessions are initially scheduled and announced to the public on a time-reserved basis. Supplementary notice is provided in accordance with the Sunshine Act as specific items are identified and added to the meeting agenda. If there is no specific subject listed for affirmation, this means that no time has as yet been identified as requiring any Commission vote on this date.
TO VERIFY THE STATUS OF MEETINGS  
CALL (RECORDING): (202) 634-1498.
CONTACT PERSON FOR MORE 
INFORMATION: William Hill, (202) 634- 1410.
Andrew L. Bates,
Office of the Secretary.February 11,1988.[FR Doc. 88-3480 Filed 2-12-88; 4:43 pmj 
BILLING CODE 7590-01-M
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DEPARTMENT OF DEFENSE

GENERAL SERVICES 
ADMINISTRATION

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Parts 1, 22, 50, 52, and 53 

[Federal Acquisition Circular 84-34]

Federal Acquisition Regulations; Labor 
Standards for Construction Contracts

AGENCIES: Department of Defense (DoD), General Services Administration (GSA), and National Aeronautics and Space Administration (NASA). 
a c t io n : Final rule.
s u m m a r y : Federal Acquisition Circular (FAC) 84-34 amends the Federal Acquisition Regulation (FAR) to implement labor standards provisions issued by the Department of Labor that are applicable to Federally Financed and Assisted Construction Contracts. 
EFFECTIVE DATE: February 29,1988.
FOR FURTHER INFORMATION CONTACT: Ms. Margaret A . Willis, FAR Secretariat, Room 4041, GS Building, Washington,DC 20405, Telephone (202) 523^755. 
SUPPLEMENTARY INFORMATION:

A. BackgroundThis final rule is issued by the Department of Defense, the General Services Administration, and the National Aeronautics and Space Administration to provide uniform guidance regarding labor standards on construction contracts.G SA  is currently contesting a recent interpretation by the Department of Labor (DOL) that the Davis-Bacon Act is applicable to a Government lease of a building which is to be erected by the lessor. It is G SA ’s position that the Davis-Bacon Act and any implementing regulations, including those contained in this Federal Acquisition Circular, do not apply to leases of real property.
B. Paperwork Reduction ActThe information collection requirements contained in this FAR revision were approved by the Office of Management and Budget (OMB) and have been assigned OMB control numbers 1215-0140,1215-0149, and 1215-0017.
C. Regulatory Flexibility ActA  full final regulatory impact and Regulatory Flexibility Act Analysis was prepared by the Department of Labor

(DOL) and a summary was published in the Federal Register on May 28,1982 (47 FR 23661) when the DOL published its regulation. The revision to FAR 22.4 is an implementation of the policy and regulation published by the DOL, and has no impact beyond that imposed by the DOL and covered in its 1982 analysis. Therefore, it is certified that this regulation will not have a significant economic impact on a substantial number of small entities because it merely codifies in the FAR (48 CFR), for the convenience of contractors and Government contracting personnel, regulations issued by DOL and codified in 29 CFR for which comments were requested and considered. Accordingly, the Regulatory Flexibility Act does not apply to this final rule.
D. Public CommentsA  proposed rule was published in the 
Federal Register on November 3,1986 (51 FR 39456), to revise the FAR to implement the Department of Labor labor standards provisions applicable to the Davis-Bacon Act, the Contract Work Hours and Safety Standards Act, and the Copeland (Anti-Kickback) Act.The Civilian Agency Acquisition Council and the Defense Acquisition Regulatory Council have considered the public comments solicited. Nineteen responses were received. Twelve of these respondents either concurred or recommended no change. The comments of the remaining seven respondents were taken into consideration in developing the final rule. These included a number of editorial changes which were generally adopted. Several comments recommended changes which conflicted with the Department of Labor regulations and were not accepted.
List of Subjects in 48 CFR Parts 1, 22, 50, 
52, and 53Government procurement.Dated: February 12,1988.
H arry S. Rosinski,
Acting Director, Office of Federal Acquisition 
and Regulatory Policy.

Federal Acquisition CircularUnless otherwise specified, all Federal Acquisition Regulation (FAR) and other directive material contained in FAC 84-34 is effective February 29, 1988.Eleanor R. Spector,
Deputy Assistant Secretary of Defense for 
Procurement.

Terence C. Golden,
Administrator, GSA.S.J. Evans,
Assistant Administrator for Procurement, 
NASA.Federal Acquisition Circular (FAC) 84-34 amends the Federal Acquisition Regulation (FAR) as specified below: ITEM I—Labor Standards for Construction Contracts.FAR section 1.105, Subparts 22.3, Contract Work Hours and Safety Standards Act, and 22.4, Labor Standards for Contracts Involving Construction are revised to implement labor standards provisions issued by the Department of Labor that are applicable to contracts covering Federally Financed and Assisted Construction.FAR section 50.307 is revised to include the appropriate clause reference from this revision.FA.R clauses 52.222-6 through 52.222- 17 and three Standard Forms are added to this rule.Therefore, 48 CFR Parts 1, 22, 50, 52, and 53 are amended as set forth below:1. The authority citation for Parts 1,22, 50, 52, and 53 continues to read as follows:Authority: 40 U.S.C. 486(c); 10 U.S.C. Chapter 137; and 42 U.S.C. 2473(c).
PART 1—FEDERAL ACQUISITION 
REGULATIONS SYSTEM2. Section 1.105 is amended by adding, in numerical order, FAR segments and corresponding OMB Control Numbers to read as follows:
1.105 OMB approval under the Paperwork 
Reduction Act.

r-Ar> . OMB controlFAR segment No

52.222- 6 .................................................  1215-0140
52.222- 8 .................................................  1215-0149

and
1215-0017

52.222- 11...............................................  9000-0014

SF  1444......................................................  9000-0089
SF  1445.....   9000-0089
SF  1446......................................................  9000-0089

PART 22—APPLICATION OF LABOR 
LAWS TO GOVERNMENT 
ACQUISITIONS3. Section 22.001 is added to read as follows:
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22.001 Definition.“Administrator" or “Administrator, Wage and Hour Division,” as used in this part, means the Administrator, Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, Washington, DC 20210 or an authorized representative.4. Section 22.302 is amended by adding paragraphs (c) and (d) to read as follows:
22.302 Liquidated damages and overtime
pay-
* * * * *(c) If the head of an agency or a designee finds that the administratively determined liquidated damages due under section 104(c) of the Contract Work Hours and Safety Standards Act are incorrect, or that the contractor or subcontractor inadvertently violated the provisions of the Act notwithstanding the exercise of due care, the agency head or a designee may—(1) Make an adjustment in, or release the contractor or subcontractor from the liability for, liquidated damages of $500 or less; or(2) Make a recommendation to the Secretary of Labor for an adjustment in or release from the liability when the liquidated damages are over $500.(d) Upon final administrative determination, funds withheld or collected for liquidated damages shall be disposed of in accordance with agency procedures.5. Subpart 22.4, consisting of sections22.400 through 22.407, is revised to read as follows:
Subpart 22.4—Labor Standards for 
Contracts Involving Construction

Sec.22.400 Scope of subpart.22.401 Definitions.22.402 Applicability.22.403 Statutory and regulatory requirements.22.403- 1 Davis-Bacon Act.22.403- 2 Copeland Act.22.403- 3 Contract Work Hours and Safety Standards Act.22.403- 4 Department of Labor regulations.22.404 Davis-Bacon Act wage determinations.22.404- 1 Type of wage determinations.22.404- 2 General requirements.22.404- 3 Procedures for requesting wage determinations.22.404- 4 Solicitations issued without wage determinations.22.404- 5 Expiration of project wage determinations.22.404- 6 Modifications of wage determinations.22.404- 7 Correction of wage determinations containing clerical errors.22.404- 8 Notification of improper wage determination before award.

Sec.22.404- 9 Award of contract without required wage determination.22.404- 10 Posting wage determinations and notice.22.404- 11 Wage determination appeals.22.405 Labor standards for construction work performed under facilities contracts.22.406 Administration and enforcement.22.406- 1 Policy.22.406- 2 Wages, fringe benefits, and overtime.22.406- 3 Additional classifications.22.406- 4 Apprentices and trainees.22.406- 5 Subcontracts.22.406- 6 Payrolls and statements.22.406- 7 Compliance checking.22.406- 8 Investigations.22.406- 9 Witholding from or suspension of contract payments.22.406- 10 Disposition of disputes concerning construction contract labor standards enforcement.22.406- 11 Contract terminations.22.406- 12 Cooperation with the Department 
of Labor.22.406- 13 Semiannual enforcement reports.22.407 Contract clauses.

Subpart 22.4—Labor Standards for 
Contracts Involving Construction

22.400 Scope of subpart.This subpart implements the statutes which prescribe labor standards requirements for contracts in excess of $2,000 for construction, alteration, or repair, including painting and decorating, of public buildings and public works. (See definition of “Construction” in section 22.401.) Labor relations requirements prescribed in other subparts of Part 22 may also apply.
22.401 Definitions."Building” or “work,” as used in this subpart generally means construction activity as distinguished from manufacturing, furnishing of materials, or servicing and maintenance work. The terms include, without limitation, buildings, structures, and improvements of all types, such as bridges, dams, plants, highways, parkways, streets, subways, tunnels, sewers, mains, power lines, pumping stations, heavy generators, railways, airports, terminals, docks, piers, wharves, ways, lighhouses, buoys, jetties, breakwaters, levees, canals, dredging, shoring, rehabilitation and reactivation of plants, scaffolding, drilling, blasting, excavating, clearing, and landscaping. The manufacture or furnishing of materials, articles, supplies, or equipment (whether or not a Federal or State agency acquires title to such materials, articles, supplies, or equipment during the course of the manufacture or furnishing, or owns the materials from which they are

manufactured or furnished) is not “building” or “work" within the meaning of the regulations in this subpart unless conducted in connection with and at the site of such building or work as is described in the foregoing sentence, or under the United States Housing Act of 1937 and the Housing Act of 1949 in the construction or development of the project.“Construction, alteration, or repair,” as used in this subpart, means all types of work done on a particular building or work at the site thereof, including without limitation, altering, remodeling, installation (if appropriate) on the site of the work of items fabricated off-site, painting and decorating, the transporting of materials and supplies to or from the building or work by the employees of the construction contractor or construction subcontractor, and the manufacturing or furnishing of materials, articles, supplies, or equipment on the site of the building or work by persons employed by the contractor or subcontractor.“Laborers or mechanics,” as used in this subpart, includes—(a) Those workers, utilized by a contractor or subcontractor at any tier, whose duties are manual or physical in nature (including those workers who use tools or who are performing the work of a trade), as distinguished from mental or managerial;(b) Apprentices, trainees, helpers, and, in the case of contracts subject to the Contract Work Hours and Safety Standards Act, watchman and guards;(c) Working foremen who devote more than 20 percent of their time during a workweek performing duties of a laborer or mechanic, and who do not meet the criteria of 29 CFR Part 541, for the time so spent; and(d) Every person performing the duties of a laborer or mechanic, regardless of any contractual relationship alleged to exist between the contractor and those individuals. The terms exclude workers whose duties are primarily executive, supervisory (except as provided in paragraph (c) of this definition), administrative, or clerical, rather than manual. Persons employed in a bona fide executive, administrative, or professional capacity as defined in 29 CFR Part 541 are not deemed to be laborers or machanics.“Public building” or “public work,” as used in this subpart, means building or work, the construction, prosecution, completion, or repair of which, as defined in this section, is carried on directly by authority of, or with funds of, a Federal agency to serve the interest of



4936 Federal Register / V ol. 53, No. 32 / Thursday, February 18, 1988 / Rules and Regulationsthe general public regardless of whether title thereof is in a Federal agency.“Site of the work,” as used in this subpart, is defined as follows:(a) The “site of the work” is limited to the physical place or places where the construction called for in the contract will remain when work on it is completed, and nearby property, as described in paragraph (b) of this definition, used by the contractor or subcontractor during construction that, because of proximity, can reasonably be included in the “site.”(b) Except as provided in paragraph(c) of this definition, fabrication plants, mobile factories, batch plants, borrow pits, job headquarters, tool yards, etc., are parts of the “site of the work” ; provided they are dedicated exclusively, or nearly so, to performance of the contract or project, and are so located in proximity to the actual construction location that it would be reasonable to include them.(c) The “site of the work" does not include permanent home offices, branch plant establishments, fabrication plants, or tool yards of a contractor or subcontractor whose locations and continuance in operation are determined wholly without regard to a particular Federal contract or project. In addition, fabrication plants, batch plants, borrow pits, job headquarters, yards, etc., of a commercial supplier or materialman which are established by a supplier of materials for the project before opening of bids and not on the project site, are not included in the “site of the work.” Such permanent, previously established facilities are not a part of the “site of the work,” even if the operations for a period of time may be dedicated exclusively, or nearly so, to the performance of a contract.“Wages,” as used in this subpart, means the basic hourly rate of pay; any contribution irrevocably made by a contractor or subcontractor to a trustee or to a third person pursuant to a bona fide fringe benefit fund, plan, or program; and the rate of costs to the contractor or subcontractor which may be reasonably anticipated in providing bona fide fringe benefits to laborers and mechanics pursuant to an enforceable commitment to carry out a financially responsible plan or program, which was communicated in writing to the laborers and mechanics affected. The fringe benefits enumerated in the Davis-Bacon Act include medical or hospital care, pensions on retirement or death, compensation for injuries or illness resulting from occupational activity, or insurance to provide any of the foregoing; unemployment benefits; life insurance, disability insurance, sickness

insurance, or accident insurance; vacation or holiday pay; defraying costs of apprenticeship or other similar programs; or other bona fide fringe benefits. Fringe benefits do not include benefits required by other Federal,State, or local law.
22.402 Applicability.(a) Contracts for construction work.(1) The requirements of this subpart apply—(1) Only if the construction work is, or reasonably can be foreseen to be, performed at a particular site so that wage rates can be determined for the locality, and only to construction work that is performed by laborers and mechanics at the site of the work;(ii) To dismantling, demolition, or removal of improvements if a part of the construction contract, or if construction at that site is anticipated by another contract as provided in Subpart 37.3;(iii) To the manufacture or fabrication of construction materials and components conducted in connection with the construction and on the site of the work by the contractor or a subcontractor under a contract otherwise subject to this subpart; and(iv) To painting of public buildings or public works, whether performed in connection with the original construction or as alteration or repair of an existing structure.(2] The requirements of this subpart do not apply to—(i) The manufacturing of components or materials off the site of the work or their subsequent delivery to the site by the commercial supplier or materialman;(ii) Contracts requiring construction work that is so closely related to research, experiment, and development that it cannot be performed separately, or that is itself the subject of research, experiment, or development (see paragraph (b) of this section for applicability of this subpart to research and development contracts or portions thereof involving construction, alteration, or repair of a public building or public work);(iii) Employees of railroads operating under collective bargaining agreements that are subject to the Railway Labor Act; or(iv) Employees who work at contractors’ or subcontractors’ permanent home offices, fabrication shops, or tool yards not located at the site of the work. However, if the employees go to the site of the work and perform construction activities there, the requirements of this subpart are applicable for the actual time so spent, not including travel unless the

employees transport materials or supplies to or from the site of the work.(b) Nonconstruction contracts 
involving some construction work. (1) The requirements of this subpart apply to construction work to be performed as part of nonconstruction contracts (supply, service, research and development, etc.) if—(1) The construction work is to be performed on a public building or public work;(ii) The contract contains specific requirements for a substantial amount of construction work exceeding the monetary threshold for application of the Davis Bacon Act (the word “substantial” relates to the type and quantity of construction work to be performed and not merely to the total value of construction work as compared to the total value of the contract); and(iii) The construction work is physically or functionally separate from, and is capable of being performed on a segregated basis from, the other work required by the contract.(2) The requirements of this subpart do not apply if—(i) The construction work is incidental to the furnishing of supplies, equipment, or services (for example, the requirements do not apply to simple installation or alteration at a public building or public work that is incidental to furnishing supplies or equipment under a supply contract; however, if a substantial and segregable amount of construction, alteration, or repair is required, such as for installation of heavy generators or large refrigerator systems or for plant modification or rearrangement, the requirements of this subpart apply); or(ii) The construction work is so merged with nonconstruction work or so fragmented in terms of the locations or time spans in which it is to be performed, that it is not capable of being segregated as a separate contractual requirement.
22.403 Statutory and regulatory 
requirements.

22.403-1 Davis-Bacon Act.The Davis-Bacon Act (40 U.S.C. 276a- 276a-7) provides that contracts in excess of $2,000 to which the United States or the District of Columbia is a party for construction, alteration, or repair (including painting and decorating) of public buildings or public works within the United States, shall contain a clause (see 52.222-6) that no laborer or mechanic employed directly upon the site of the work shall receive
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22.403- 2 Copeland Act.The Copeland (Anti-Kickback) Act (18 U.S.C, 874 and 40 U.S.C. 276c) makes it unlawful to induce, by force, intimidation, threat of procuring dismissal from employment, or otherwise, any person employed in the construction or repair of public buildings or public works, financed in whole or in part by the United States, to give up any part of the compensation to which that person is entitled under a contract of employment. The Copeland Act also requires each contractor and subcontractor to furnish weekly a statement of compliance with respect to the wages paid each employee during the preceding week. Contracts subject to the Copeland Act shall contain a clause (see 52.222-10) requiring contractors and subcontractors to comply with the regulations issued by the Secretary of Labor under the Copeland Act.22.403- 3 Contract Work Hours and Safety 
Standards Act.The Contract Work Hours and Safety Standards Act (40 U.S.C. 327-333) requires that certain contracts (see 22.305) contain a clause (see 52.222-4) specifying that no laborer or mechanic doing any part of the work contemplated by the contract shall be required or permitted to work more than 40 hours in any workweek unless paid for all additional hours at not less than IV2 times the basic rate of pay (see 22.301).22.403- 4 Department of Labor
regulations.Under the statutes referred to in this22.403 and Reorganization Plan No. 14 of 1950 (3 CFR 1949-53 Comp., p. 1007), the Secretary of Labor has issued regulations in Title 29, Subtitle A, Code of Federal Regulations, prescribing standards and procedures to be observed by the Department of Labor and the Federal contracting agencies. Those standards and procedures applicable to contracts involving construction are implemented in this subpart. The Department of Labor regulations include—(a) Part 1, relating to Davis-Bacon Act minimum wage rates;(b) Part 3, relating to the Copeland (Anti-Kickback) Act and requirements for submission of weekly statements of compliance and the preservation and inspection of weekly payroll records;(c) Part 5, relating to enforcement of the Davis-Bacon Act, Contract Work Hours and Safety Standards Act, and Copeland (Anti-Kickback) Act;

(d) Part 6, relating to rules of practice for appealing the findings of the Administrator, Wage and Hour Division, in enforcement cases under the Davis- Bacon Act. Contract Work Hours and Safety Standards Act, Copeland (Anti- Kickback) Act, and Service Contract Act, and by which Administrative Law Judge hearings are held; and(e) Part 7, relating to rules of practice by which contractors and other interested parties may appeal to the Department of Labor Wage Appeals Board, decisions issued by the Administrator, Wage and Hour Division, or administrative law judges under the Davis-Bacon Act, Contract Work Hours and Safety Standards Act, or Copeland (Anti-Kickback) Act. All questions relating to the application and interpretation of wage determinations (including the classifications therein) and the interpretation of the Department of Labor regulations in this subsection shall be referred to the Administrator, Wage and Hour Division.
22.404 Davis-Bacon Act wage 
determinations.The Department of Labor is responsible for issuing wage determinations reflecting prevailing wages, including fringe benefits. The wage determinations apply only to those laborers and mechanics employed by a contractor upon the site of the work including drivers who transport to or from the site materials and equipment used in the course of contract operations. Determinations are issued for different types of construction, such as building, heavy, highway, and residential (referred to as rate schedules), and apply only to the types of construction designated in the determination.
22.404-1 Types of wage determinations.(a) General wage determinations.(1) A  general wage determination contains prevailing wage rates for the types of construction designated in the determination, and is used in contracts performed within a specified geographical area. General wage determinations contain no expiration date and remain valid until modified, superseded, or canceled by a notice in the Federal Register by the Department of Labor. Once incorporated in a contract, a general wage determination normally remains effective for the life of the contract. These determinations shall be used whenever possible. They are issued at the discretion of the Department of Labor either upon receipt of an agency request or on the Department of Labor's own initiative.

(2) General wage determinations are published weekly in the Government Printing Office (GPO) document entitled “General Wage Determinations Issued Under the Davis-Bacon and Related Acts." Notices of general wage determinations are published in the Federal Register. General wage determinations are effective on the publication date of the notice or upon receipt of the determination by the contracting agency, whichever occurs first.(3) The GPO publication is available for examination at each of the 50 Regional Government Depository Libraries and many other of the 1,400 Government Depository Libraries across the country. Subscriptions may be obtained by contacting: Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402. The GPO publication is divided into three volumes East, Central, and West wrhich may be ordered separately. The States covered by each volume are as follows:Volume I—East
Alabama New York
Connecticut North Carolina
Delaware Pennsylvania
Florida Rhode Island
Georgia South Carolina
Kentucky Tennessee
Maine Vermont
Maryland Virginia
Massachusetts West Virginia
Mississippi District of Columbia
New Hampshire Puerto Rico
New Jersey Virgin IslandsVolume II—Central
Arkansas Missouri
Illinois Nebraska
Iowa Ohio
Indiana Oklahoma
Kansas Texas
Louisiana Wisconsin
Michigan New Mexico
Minnesota Volume III— West
Alaska North Dakota
Arizona Hawaii
California South Dakota
Colorado Utah
Guam Washington
Idaho W'yoming
Montana
Nevada

Oregon(4) On or about January 1 of each year, an annual edition will be issued that includes all current general wage determinations for the States covered by each volume. Throughout the remainder of the year regular weekly updates will be distributed providing any modifications or superseded wage determinations issued. Each volume’s annual and weekly editions will be provided in loose-leaf format.(b) Project wage determinations. A project wage determination is issued at the specific request of a contracting



4938_______ Register / V ol. 53, No. 32 / Thursday, February 18, 1988 / Rules and Regulationsagency. It is used only when no general wage determination applies, and is effective for 180 calendar days from the date of the determination. However, if a determination expires before contract award, it may be possible to obtain an extension to the 180-day life of the determination (see 22.404—5(b)(2)). Once incorporated in a contract, a project wage determination normally remains effective for the life of the contract.
22.404-2 General requirements.(a) The contracting officer shall ensure that only the appropriate wage determinations are incorporated in solicitations and contracts and shall designate the work to which each wage determination or part thereof applies.(b) If the wage determination is a general wage determination or a project wage determination containing more than one rate schedule, the contracting officer shall either include only the rate schedules that apply to the particular types of construction (building, heavy, highway, etc.) or include the entire wage determination and clearly indicate the parts of the work to which each rate schedule shall be applied. Inclusion by reference is not permitted.(c) The Wage and Hour Division has issued the following general guidelines for use in selecting the proper schedule(s) of wage rates:(1) Building construction is generally the construction of sheltered enclosures with walk-in access, for housing persons, machinery, equipment, or supplies. It typically includes all construction of such structures, installation of utilities and equipment (both above and below grade level), as well as incidental grading, utilities and paving, unless there is an established area practice to the contrary.(2) Residential construction is generally the construction, alteration, or repair of single family houses or apartment buildings of no more than four (4) stories in height, and typically includes incidental items such as site work, parking areas, utilities, streets and sidewalks, unless there is an established area practice to the contrary.(3) Highway construction is generally the construction, alteration, or repair of roads, streets, highways, runways, taxiways, alleys, parking areas, and other similar projects that are not incidental to “building,” “residential,” or “heavy” construction.(4) Heavy construction includes those projects that are not properly classified as either "building,” “residential,” or "highway,” and is of a catch-all nature. Such heavy projects may sometimes be distinguished on the basis of their individual characteristics, and separate

schedules issued (e.g., “dredging,”“water and sewer line,” "dams,” "flood control,” etc.).(5) When the nature of a project is not clear, it is necessary to look at additional factors, with primary consideration given to locally established area practices. If there is any doubt as to the proper application of wage rate schedules to the type or types of construction involved, guidance shall be sought before the opening of bids, or receipt of best and final offers, from the Administrator, Wage and Hour Division. Further examples are contained in Department of Labor All Agency Memoranda Numbers 130 and 131.
22.404-3 Procedures for requesting wage 
determinations.(a) Requests for general wage 
determinations. If there is a general wage determination applicable to the project, the agency may use it without notifying the Department of Labor.When necessary, a request for a general wage determination may be made by submitting Standard Form (SF) 308, Request for Determination and Response to Request, to the Administrator, Wage and Hour Division, attention: Branch of Construction Contract Wage Determinations.(b) Requests for project wage 
determinations, A  contracting agency shall submit requests for project wage determinations on SF 308 to the Department of Labor. The requests shall include the following information:(1) The location, including the county (or other civil subdivision) and State in which the proposed project is located.(2) The name of the project and a sufficiently detailed description of the work to indicate the types of construction involved (e.g., building, heavy, highway, residential, or other type).(3) Any available pertinent wage payment information, unless wage patterns in the area are clearly established.(4) The estimated cost of each project.(5) All the classifications of laborers and mechanics likely to be employed.(c) Time for submission o f requests.The time required by the Department of Labor for processing requests for project wage determinations varies according to the facts and circumstances in each case. An agency should expect the processing to take at least 30 days. Accordingly, agencies should submit requests to the Department of Labor at least 45 days (60 days if possible) before issuing the solicitation.(d) Limitations. Project wage determinations are effective for 180 calendar days from the date of issuance

and apply only to contract awards made within that time period (see 22.404-l(b)). Project wage determinations do not apply to, and shall not be included in, contracts other than those for which they are issued. Once incorporated in a contract, a project wage determination normally remains effective for the life of the contract.(e) Review o f wage determinations. Immediately upon receipt, the contracting agency shall examine the wage determination and inform the Department of Labor of any changes necessary or appropriate to correct errors. Private parties requesting changes should be advised to submit their requests to the Department of Labor.
22.404- 4 Solicitations issued without 
wage determinations.(a) If a solicitation is issued before the wage determination is obtained, a notice shall be included in the solicitation that the schedule of minimum wage rates to be paid under the contract will be issued as an amendment to the solicitation.(b) In sealed bidding, bids may not be opened until a reasonable time after the wage determination has been furnished to all bidders.(c) In negotiated acquisitions, the contracting officer may open proposals and conduct negotiations before obtaining the wage determination. However, the contracting officer shall incorporate the wage determination into the solicitation before submission of best and final offers.
22.404- 5 Expiration of project wage 
determinations.(a) The contracting officer shall make every effort to ensure that contract award is made before expiration of the project wage determination included in the solicitation.(b) The following procedure applies when contracting by sealed bidding:(1) If a project wage determination expires before bid opening, or if it appears before bid opening that a project wage determination may expire before award, the contracting officer shall request a new determination early enough to ensure its receipt before bid opening. If necessary, the contracting officer shall postpone the bid opening date to allow a reasonable time to obtain the determination, amend the solicitation to incorporate the new determination, and permit bidders to amend their bids. If the new determination does not change the wage rates and would not warrant amended bids, the contracting officer shall amend



Federal Register / V ol, 53, No. 32 / Thursday, February 18, 1988 / Rules and Regulations 4939the solicitation to include the number and date of the new determination.(2) If a project wage determination expires after bid opening but before award, the contracting officer shall request an extension of the project wage determination expiration date from the Administrator, Wage and Hour Division. The request for extension shall be supported by a written finding, which shall include a brief statement of factual support, that the extension is necessary and proper in the public interest to prevent injustice or undue hardship or to avoid serious impairment of the conduct of Government business. If necessary, the contracting officer shall delay award to permit either receipt of the extension or receipt and processing of a new determination. If the request is granted, the contracting officer shall award the contract and modify it to apply the extended expiration date to the already incorporated project wage determination. (See 43.103(b)(1).) If the request is denied, the Administrator will proceed to issue a new project wage determination. Upon receipt, the contracting officer shall process the new determination as follows:(i) If the new determination changes any wage rates for classifications to be used in the contract, the contracting officer may cancel the solicitation only in accordance with 14.404-1. Otherwise the contracting officer shall award the contract and incorporate the new determination to be effective on the date of contract award. The contracting officer shall equitably adjust the contract price for any increased or decreased cost of performance resulting from any changed wage rates.(ii) If the new determination does not change any wage rates, the contracting officer shall award the contract and modify it to include the number and date of the new determination. (See 43.103(b)(1).)(c) The following procedure applies when contracting by negotiation:(1) If a project wage determination will or does expire before contract award, the contracting officer shall request a new wage determination from the Department of Labor. If necessary, the contracting officer shall delay award while the new determination is obtained and processed.(2) The contracting officer need not delay opening and reviewing proposals or discussing them with the offerors while a new determination is being obtained. The contracting officer shall request offerors to extend the period for acceptance of any proposal if that period expires or may expire before receipt and full processing of the new determination.

(3) If the new determination changes any wage rates, the contracting officer shall amend the solicitation to incorporate the new determination, and furnish the wage rate information to all prospective offerors that were sent a solicitation if the closing date for receipt of proposals has not yet occurred, or to all offerors that submitted proposals if the closing date has passed. All offerors to whom wage rate information has been furnished shall be given reasonable opportunity to amend their proposals.(4) If the new determination does not change any wage rates, the contracting officer shall amend the solicitation to include the number and date of the new determination and award the contract.
22.404-6 Modifications of wage 
determinations.(a) General. The Department of Labor may modify a wage determination to make it current by specifying only the items being changed or by issuing a “supersedeas decision,” which is a reissuance of the entire determination with changes incorporated. All project wage determination modifications expire on the same day as the original determinaiton. The need to include a modification of a project wage determination in a solicitation is determined by the time of receipt of the modification by the contracting agency. Therefore, the modification shall be time-date stamped immediately upon receipt by the agency. The need for inclusion of a modification of a general wage determination in a solicitation is determined by the publication date of the notice in the Federal Register, or by the time of receipt of the modification (time-date stamped immediately upon receipt) by the contracting agency, whichever occurs first. (Note the distinction between receipt by the agency (modification is effective) and receipt by the contracting officer, which may occur later.)(b) The following applies when contracting by sealed bidding:(1) A  written action modifying a wage determination shall be effective if:(i) It is received by the contracting agency, or notice of the modification is published in the Federal Register, 10 or more calendar days before the date of bid opening, or(ii) It is received by the contracting agency, or notice of the modification is published in the Federal Register, less than 10 calendar days before the date of bid opening, unless the contracting officer finds that there is not reasonable time available before bid opening to notify the prospective bidders. (If the contracting officer finds that there is not

reasonable time to notify bidders, a written report of the finding shall be placed in the contract file and shall be made available to the Department of Labor upon request.)(2) All written actions modifying wage determinations received by the contracting agency after bid opening, or modifications to general wage determinations, notices of which are published in the Federal Register after bid opening, shall not be effective and shall not be included in the solicitation (but see paragraph (b)(6) of this section).(3) If an effective modification is received by the contracting officer before bid opening, the contracting officer shall postpone the bid opening, if necessary, to allow a reasonable time to amend the solicitation to incorporate the modification and permit bidders to amend their bids. If the modification does not change the wage rates and would not warrant amended bids, the contracting officer shall amend the solicitation to include the number and date of the modification.(4) If an effective modification is received by the contracting officer after bid opening, but before award, the contracting officer shall follow the procedures in 22.404—5(b)(2)(i) or (ii).(5) If an effective modification is received by the contracting officer after award, the contracting officer shall modify the contract to incorporate the wage modification retroactive to the date of award and equitably adjust the contract price for any increased or decreased cost of performance resulting from any changed wage rates. If the modification does not change any wage rates and would not warrant contract price adjustment, the contracting officer shall modify the contract to include the number and date of the modification.(6) If an award is not made within 80 days after bid opening, any modification to a general wage determination, notice of which is published in the Federal 
Register before award, shall be effective for any resultant contract unless an extension of the 90-day period is obtained from the Administrator, Wage and Hour Division. An agency head or a designee may request such an extension from the Administrator. The request must be supported by a written finding, which shall include a brief statement of factual support, that the extension is necessary and proper in the public interest to prevent injustice, undue hardship, or to avoid serious impairment in the conduct of Government business. The contracting officer shall follow the procedures in 22.404-5(b)(2).(c) The following applies when contracting by negotiation:
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22.404- 7 Correction of wage 
determinations containing clerical errors.Upon the Labor Department’s own initiative or at the request of the contracting agency, the Administrator, Wage and Hour Division, may correct any wage determination found to contain clerical errors. Such corrections shall be effective immediately and shall apply to any solicitation or active contract. The contracting officer shall follow the procedures in 22.404-5(b)(l) or (2)(i) or (ii) in sealed bidding, 22.404- 5(c)(3) or (4) in negotiations, and 22.404- 6(b)(5) after contract award.
22.404- 8 Notification of improper wage 
determination before award.(a) Written notification by the Department of Labor received by the contracting officer prior to award that(1) a solicitation includes the wrong wage determination or the wrong rate schedule or (2) a wage determination is withdrawn by the Department of Labor as a result of a decision by the Wage Appeals Board, shall be effective immediately without regard to 22.404-6.(b) In sealed bidding, the contracting officer shall proceed in accordance with the following:(1) If the notification reaches the contracting officer before bid opening, the contracting officer shall postpone the bid opening date, if necessary, to allow a reasonable time to (i) obtain the appropriate determination if a new wage determination is required, (ii) amend the solicitation to incorporate the determination (or rate schedule), and(iii) permit bidders to amend their bids.If the appropriate wage determination does not change any wage rates and would not warrant amended bids, the contracting officer shall amend the solicitation to include the number and date of the new determination.(2) If the notification reaches the contracting officer after bid opening but before award, the contracting officer shall delay awarding the contract, if necessary, and if required, obtain the

appropriate wage determination. The appropriate wage determination shall be processed in accordance with 22.404- 5(b)(2)(i) or (ii).(c) In negotiated acquisitions, the contracting officer shall delay award, if necessary, and process the notification in the manner prescribed for a new wage determination at 22.404-5(c)(3).
22.404- 9 Award of contract without 
required wage determination.(a) If a contract is awarded without the required wage determination (i.e., incorporating no determination, containing a clearly inapplicable general wage determination, or containing a project determination which is inapplicable because of an inaccurate description of the project or its location), the contracting officer shall initiate action to incorporate the required determination in the contract immediately upon discovery of the error. If a required wage determination (valid determination in effect on the date of award) is not available, the contracting officer shall expeditiously request a wage determination from the Department of Labor, including a statement explaining the circumstances and giving the date of the contract award.(b) The contracting officer shall—(1) Modify the contract to incorporate the required wage determination (retroactiveTo the date of award), and equitably adjust the contract price if appropriate; or(2) Terminate the contract.

22.404- 10 Posting wage determinations 
and notice.The contractor is required to keep a copy of the wage determination (and any approved additional classifications) posted at the site of the work in a prominent place where it can be easily seen by the workers. The contracting officer shall furnish to the contractor, Department of Labor Form WH-1321, Notice to Employees Working on Federal and Federally Financed Construction Projects, for posting with the wage rates. The name, address, and telephone number of the Government officer responsible for the administration of the contract shall be indicated in the poster to inform workers to whom they may submit complaints or raise questions concerning labor standards.
22.404- 11 Wage determination appeals.The Secretary of Labor has established a Wage Appeals Board which decides appeals of final decisions made by the Department of Labor concerning Davis-Bacon Act wage

determinations. A  contracting agency or other interested party may file a petition for review under the procedures in 29 CFR Part 7 if reconsideration by the Administrator has been sought pursuant to 29 CFR 1.8 and denied.
22.405 Labor standards for construction 
work performed under facilities contracts.If it is not certain at the time of contract award that construction work may be required under a facilities contract (see 45.301), the clause at52.222-17, Labor Standards for Construction Work—Facilities Contracts (see 22.407(c)) shall be included in the contract. When covered construction work is necessary after contract award, the contracting officer shall obtain the appropriate wage determination and incorporate it in the contract and identify the item or items of construction work to which the clauses apply.
22.406 Administration and Enforcement.

22.406- 1 Policy.(a) General. Contracting agencies are responsible for ensuring the full and impartial enforcement of labor standards in the administration of construction contracts. Contracting agencies shall maintain an effective program that shall include—(1) Ensuring that contractors and subcontractors are informed, before commencement of work, of their obligations under the labor standards clauses of the contract;(2) Adequate payroll reviews, on-site inspections, and employee interviews to determine compliance by the contractor and subcontractors, and prompt initiation of corrective action when required;(3) Prompt investigation and disposition of complaints; and(4) Prompt submission of all reports required by this subpart.(b) Preconstruction letters and 
conferences. Before construction begins, the contracting officer shall inform the contractor of the labor standards clauses and wage determination requirements of the contract and of the contractor’s and any subcontractor’s responsibilities under the contract.Unless it is clear that the contractor is fully aware of the requirements, the contracting officer shall issue an explanatory letter and/or arrange a conference with the contractor promptly after award of the contract.
22.406- 2 Wages, fringe benefits, and 
overtime.(a) In computing wages paid to a laborer or mechanic, the contractor may include only the following items:



Federal Register / V ol. 53,(1) Amounts paid in cash to the laborer or mechanic, or deducted from payments under the conditions set forth in 29 CFR 3.5.(2) Contributions (except those required by Federal, State, or local law) the contractor makes irrevocably to a trustee or a third party under any bona fide plan or program to provide for medical or hospital care, pensions, compensation for injuries or illness resulting from occupational activity, unemployment benefits, life insurance, disability and sickness insurance, accident insurance, or any other bona fide fringe benefit.(3) Other contributions or anticipated costs for bona fide fringe benefits to the extent expressly approved by the Secretary of Labor.(b)(1) The contractor may satisfy the obligation under the clause at 52.222-6, Davis-Bacon Act, by providing wages consisting of any combination of contributions or costs as specified in paragraph (a) of this subsection, if the total cost of the combination is not less than the total of the basic hourly rate and fringe benefits payments prescribed in the wage determination for the classification of laborer or mechanic concerned.(2) Wages provided by the contractor and fringe benefits payments required by the wage determination may include items that are not stated as exact cash amounts. In these cases, the hourly cash equivalent of the cost of these items shall be determined by dividing the employer’s contributions or costs by the employee’s hours worked during the period covered by the costs or contributions. For example, if a contractor pays a monthly health insurance premium of $112 for a particular employee who worked 125 hours during the month, the hourly cash equivalent is determined by dividing $112 by 125 hours, which equals $0.90 per hour. Similarly, the calculation of hourly cash equivalent for nine paid holidays per year for an employee with an hourly rate of pay of $5.00 is determined by multiplying $5.00 by 72 (9 days at 8 hours each), and dividing the result of $360 by the number of hours worked by the employee during the year. If the interested parties (contractor, contracting officer, and employees or their representative) cannot agree on the cash equivalent, the contracting officer shall submit the question for final determination to the Department of Labor as prescribed by agency procedures. The information submitted shall include—(i) A comparison of the payments, contributions, or costs in the wage determination with those made or
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proposed as equivalents by the contractor; and(ii) The comments and recommendations of the contracting officer.(c) In computing required overtime payments, (i.e„ IV2 times the basic hourly rate of pay) the contractor shall use the basic hourly rate of pay in the wage determination, or the basic hourly rate actually paid by the contractor, if higher. The basic rate of pay includes employee contributions to fringe benefits, but excludes the contractor’s contributions, costs, or payment of cash equivalents for fringe benefits. Overtime shall not be computed on a rate lower than the basic hourly rate in the wage determination.
22.406-3 Additional classifications.(a) If any laborer or mechanic is to be employed in a classification that is not listed in the wage determination applicable to the contract, the contracting officer, pursuant to the clause at 52.222-6, Davis-Bacon Act, shall require that the contractor submit to the contracting officer, Standard Form (SF) 1444, Request for Authorization of Additional Classification and Rate, which, along with other pertinent data, contains the proposed additional classification and minimum wage rate including any fringe benefits payments.(b) Upon receipt of SF 1444 from the contractor, the contracting officer shall review the request to determine whether it meets the following criteria:(1) The classification is appropriate and the work to be performed by the classification is not performed by any classification contained in the applicable wage determination.(2) The classification is utilized in the area by the construction industry.(3) The proposed wage rate, including any fringe benefits, bears a reasonable relationship to the wage rates in the wage determination in the contract.(c) (1) If the criteria in paragraph (b) of this section are met and the contractor and the laborers or mechanics to be employed in the additional classification (if known) or their representatives agree to the proposed additional classification, and the contracting officer approves, the contracting officer shall submit a report (including a copy of SF 1444) of that action to the Administrator, Wage and Hour Division, for approval, modification, or disapproval of the additional classification and wage rate (including any amount designated for fringe benefits); or(2) If the contractor, the laborers or mechanics to be employed in the classification or their representatives, and the contracting officer do not agree

on the proposed additional classification, or if the criteria are not met, the contracting officer shall submit a report (including a copy of SF 1444) giving the views of all interested parties and the contracting officer’s recommendation to the Administrator, Wage and Hour Division, for determination of appropriate classification and wage rate.(d)(1) Within 30 days of receipt of the report, the Administrator, Wage and Hour Division, will complete action and so advise the contracting officer, or will notify the contracting officer that additional time is necessary.(2) Upon receipt of the Department of Labor’s action, the contracting officer shall forward a copy of the action to the contractor, directing that the classification and wage rate be posted in accordance with paragraph (a) of the clause at 52.222-6 and that workers in the affected classification receive no less than the minimum rate indicated from the first day on which work under the contract was performed in the classification.
22.406- 4 Apprentices and trainees.(a) The contracting officer shall review the contractor’s employment and payment records of apprentices and trainees made available pursuant to the clause at 52.222-8, Payrolls and Basic Records, to ensure that the contractor has complied with the clause at 52.222- 9, Apprentices and Trainees.(b) If a contractor has classified employees as apprentices or trainees without complying with the requirements of the clause at 52.222-9, the contracting officer shall reject the classification and require the contractor to pay the affected employees at the rates applicable to the classification of the work actually performed.
22.406- 5 Subcontracts.In accordance with the requirements of the clause at 52.222-11, Subcontracts (Labor Standards), the contractor and subcontractors at any tier are required to submit a fully executed SF 1413, Statement and Acknowledgment, upon award of each subcontract.
22.406- 6 Payrolls and statements.(a) Submission. In accordance with the clause at 52.222-8, Payrolls and Basic Records, the contractor must submit or cause to be submitted, within 7 calendar days after the regular payment date of the payroll week covered, for the contractor and each subcontractor, (1) copies of weekly payrolls applicable to the contract, and (2) weekly payroll statements of



4942 Federal Register / V ol. 53, No. 32 / Thursday, February 18, 1988 / Rules and Regulationscompliance. The contractor may use the Department of Labor Form WH-347, Payroll (For Contractor’s Optional Use), or a similar form that provides the same data and identical representation.(b) Withholding for nonsubmission. If the contractor fails to submit copies of its or its subcontractors’ payrolls promptly, the contracting officer shall, from any payment due to the contractor, withhold approval of an amount that the contracting officer considers necessary to protect the interest of the Government and the employees of the contractor or any subcontractor.(c) Examination. (1) The contracting officer shall examine the payrolls and payroll statements to ensure compliance with the contract and any statutory or regulatory requirements. Particular attention should be given to—(1) The correctness of classifications and rates;(ii) Fringe benefits payments;(iii) Hours worked;(iv) Deductions; and(v) Disproportionate employment ratios of laborers, apprentices, or trainees, to journeymen.(2) Fringe benefits payments, contributions made, or costs incurred on other than a weekly basis shall be considered as a part of weekly payments to the extent they are creditable to the particular weekly period involved and are otherwise acceptable.(d) Preservation. The contracting agency shall retain payrolls and statements of compliance for 3 years after completion of the contract and make them available when requested by the Department of Labor at any time during that period. Submitted payrolls shall not be returned to a contractor or subcontractor for any reasons, but copies thereof may be furnished to the contractor or subcontractor who submitted them, or to a higher tier contractor or subcontractor.(e) Disclosure o f payroll records. Contractor payroll records in the Government’s possession must be carefully protected from any public disclosure which is not required by law, since payroll records may contain information in which the contractor’s employees have a privacy interest, as well as information in which the contractor may have a proprietary interest that the Government may be obliged to protect. Questions concerning release of this information may involve the Freedom of Information Act (FOIA).
22.406-7 Compliance checking.(a) General. The contracting officer shall make checks and investigations on all contracts covered by this subpart as

may be necessary to ensure compliance with the labor standards requirement of the contract.(b) Regular compliance checks. Regular compliance checking includes the following activities:(1) Employee interviews to determine correctness of classifications, rates of pay, fringe benefits payments, and hours worked. (See Standard Form 1445.)(2) On-site inspections to check type of work performed, number and classification of workers, and fulfillment of posting requirements.(3) Payroll reviews to ensure that payrolls of prime contractors and subcontractors have been submitted on time and are complete and in compliance with contract requirements.(4) Comparison of the information in this paragraph (b) with available data, including daily inspector’s report and daily logs of construction, to ensure consistency.(c) Special compliance checks. Situations that may require special compliance checks include—(1) Inconsistencies, errors, or omissions detected during regular compliance checks; or(2) Receipt of a complaint alleging violations. If the complaint is not specific enough, the complainant shall be so advised and invited to submit additional information.
22.406- 8 Investigations.Contracting agencies are responsible for conducting labor standards investigations when available information indicates such action is warranted. In addition, the Department of Labor may conduct an investigation on its own initiative or may request a contracting agency to do so.(a) Contracting agencies. The contracting agency shall conduct an investigation if a compliance check (see22.406- 7) indicates that violations may have occurred that are substantial in amount, willful, or not corrected. (See also 22.406-9(a) regarding withholding from contract payments.) The investigation shall include all aspects of the contractor’s compliance with contract labor standards requirements, and shall not be limited to specific areas raised in a complaint or uncovered during compliance checks. The investigation should be made by personnel familiar with labor laws and their application to contracts. If oral or written statements are taken from employees during an investigation, the statements, or excerpts or summaries thereof, shall not be divulged to anyone other than authorized Government officials without the prior signed consent of the employee. Investigators

may use the investigation and enforcement instructions issued by and available upon written request from the Administrator, Wage and Hour Division, Any available Department of Labor files pertinent to an investigation may be obtained upon written request to the Administrator, Wage and Hour Division. None of the material obtained from Labor Department files, other than computations of back wages and liquidated damages and summaries of back wages due, may be disclosed in any manner to any one other than responsible Federal officials charged with administering the contract, without obtaining the permission of the Department of Labor.(b) Review o f the investigation report. The contracting officer shall review the investigation report on receipt and make preliminary findings regarding the contractor. Adverse findings that are not supported by other evidence shall not normally be based solely on employee statements that have not been authorized for disclosure by the employee. However, if the investigation establishes a pattern of possible violations that are based on employees’ statements that have not been authorized for disclosure, the pattern itself may constitute a suitable basis for a finding of noncompliance.(c) Notification to the contractor. The contracting officer shall take the following actions upon completing the review:(1) Provide written notice to the contractor concerning the preliminary findings, proposed corrective actions, and the contractor’s right to request that the basis for the findings be made available and to submit written rebuttal information within a reasonable period of time.(2) Upon request from the contractor, make the basis for the findings available. However, under no circumstances will the contractor be permitted to examine the investigation report. Also, the contracting officer shall not disclose the identity of any employee who filed a complaint or who was interviewed, without the prior consent of the employee.(3) (i) If the contractor submits a rebuttal, reconsider the preliminary findings based on information brought out by the rebuttal and notify the contractor of the final findings.(ii) If no rebuttal is submitted within a reasonable time, the preliminary findings shall be considered final.(4) Request the contractor to make restitution for underpaid wages and liquidated damages determined by the contracting officer to be due, whether



Federal Register / V ol. 53, No, 32 / Thursday, February 18, 1988 / Rules and Regulations 4943the violation is considered willful or nonwillful. If the request includes liquidated damages, it shall contain a written statement that the contractor may within 60 days request relief from such assessment.(d) Contracting officer's report. (1) After taking the actions prescribed in paragraphs (b) and (c) of this section, the contracting officer shall prepare and forward a report of violations including findings and supporting evidence to the agency head or designee. Standard Form 1446, Labor Standards Investigation Summary Sheet, shall be completed and attached as the first page of the report.(2) After reviewing the contracting officer’s report, the agency head or the agency head's designee, shall process the report as follows:(i) A  detailed enforcement report shall be submitted to the Administrator,Wage and Hour Division within 60 days after completion of the investigation,if—(A) Underpayments by a contractor or subcontractor total $1,000 or more;(13) There is reason to believe that the violations are aggravated or willful (or, also, in the case of the Davis-Bacon Act, there is reason to believe that the contractor has disregarded its obligations to employees and subcontractors);(C) Restitution has not been effected;or(D) Future compliance has not been assured.(ii) If none of the conditions in paragraph (d)(2)(i) of this section is present but the investigation was expressly requested by the Department of Labor, only a summary report shall be submitted to the Administrator, Wage and Hour Division. The report shall summarize any violations, including any data on the amount of restitution paid, the number of workers who received restitution, liquidated damages assessed under the Contract Work Hours and Safety Standards Act, corrective measures taken and any information that may be necessary to review any recommendations for an appropriate adjustment in liquidated damages.(iii) If none of the conditions in paragraph (d)(2) (i) or (ii) of this section is present, the case shall be closed and the report retained in the appropriate contract file.(iv) If substantial evidence is found that violations are willful and in violation of a criminal statute (generally 18 U.S.C. 874 or 1001) the report (supplemented if necessary) also shall be forwarded to the Attorney General of the United States for prosecution if the tacts warrant. In all such cases, the Administrator, Wage and Hour Division,

shall be informed simultaneously of the action taken.(e) Department o f Labor 
investigations. In investigations conducted by the Department of Labor which disclose (1) underpayments totaling $1,000 or more, (2) aggravated/ wailful violations (or, in the case of the Davis-Bacon Act, there is reason to believe that the contractor has disregarded its obligations to employees and subcontractors), or (3) potential assessment of liquidated damages under the Contract Work Hours and Safety Standards Act, the Department of Labor will furnish the concerned contracting agency an enforcement report detailing violations found and any action taken by the contractor to correct such violations, including any payment of back wages. In investigations disclosing other than in this paragraph (e), the agency will be furnished a letter of notification summarizing the findings of the investigation.
22.406-9 Withholding from or suspension 
of contract payments.(a) Withholding from contract 
payments. If the contracting officer believes a violation exists (see 22.406-8), or upon request of the Department of Labor, the contracting officer shall withhold from payments due the contractor an amount equal to the estimated wage underpayment as well as any estimated liquidated damages due the United States under the Contract Work Hours and Safety Standards Act. (See 22.302.)(1) Pursuant to the clauses at 52.222-4, Contract Work Hours and Safety Standards Act—Overtime Compensation and 52.222-7, Withholding of Funds, cross-withholding of funds from any current Federal contract with the same prime contractor, or from any Federally assisted contract with the same prime contractor which is subject to either Davis-Bacon prevailing wage requirements or Contract Work Hours and Safety Standards Act requirements, respectively, is authorized.(2) If subsequent investigation confirms violations, the contracting officer shall adjust the withholding as necessary. If the withholding was requested by the Department of Labor, the contracting officer shall not reduce or release the withholding without written approval of the Department of Labor.(3) The withheld funds shall be used as provided in paragraph (c) of this section to satisfy assessed liquidated damages and, unless the contractor makes restitution, validated wage underpayments.

(b) Suspension o f contract payments.If a contractor or subcontractor fails or refuses to comply with the labor standards clauses of the Davis-Bacon Act and Related Statutes, the agency upon its own action or upon the written request of an authorized representative of the Department of Labor, shall suspend or cause to be suspended any further payment, advance, or guarantee of funds until the violations are discontinued or until sufficient funds are withheld to compensate employees for the wages to which they are entitled, and to cover any liquidated damages which may be due.(c) Disposition o f contract payments 
withheld or suspended—(1) Forwarding 
wage underpayments to the Comptroller 
General. Upon final administrative determination, if restitution has not been made by the contractor or subcontractor, the contracting officer shall forward to the appropriate disbursing office Standard Form (SF) 1093, Schedule of Withholdings Under the Davis-Bacon Act (40 U.S.C. 276a) and/or Contract Work Hours and Safety Standards Act (40 U.S.C. 327-333). The contracting officer shall include with the SF 1093 a listing of the name, social security number, and last known address of each affected employee; the amount due each employee; employee claims if feasible; and a brief statement of the reason for requiring restitution. Also, the contracting officer shall indicate if restitution was not made because the employee could not be located. Underpaid employees may be assisted in the preparation of their claims. The disbursing office shall submit the SF 1093 with attached additional data and the funds withheld (by check) to the Comptroller General (Claims Division).(2) Returning o f withheld funds to 
contractor. When funds withheld are no longer necessary or exceed the amount required to satisfy validated wage underpayments and assessed liquidated damages, these funds shall be paid the contractor in an expeditious manner.(3) Limitation on forwarding or 
returning funds. If the withholding was requested by the Department of Labor or if the findings are disputed (see 22.406- 10(e)), the contracting officer shall not forward the funds to the Comptroller General, Claims Division, or return them to the contractor without approval by the Department of Labor.(4) Liquidated damages. Upon final administrative determination, funds withheld or collected for liquidated damages shall be disposed of in accordance with agency procedures.
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22.406-10 Disposition of disputes 
concerning construction contract labor 
standards enforcement.(a) The areas of possible differences of opinion between contracting officers and contractors in construction contract labor standards enforcement include—(1) Misclassification of workers;(2) Hours of work;(3) Wage rates and payment;(4) Payment of overtime;(5) Withholding practices; and(6) The applicability of the labor standards requirements under varying circumstances.(b) Generally, these differences are settled administratively at the project level by the contracting agency. If necessary, these differences may be settled with assistance from the Department of Labor.(c) When requesting the contractor to take corrective action in labor violation cases, the contracting officer shall inform the contractor of the following:(1) Disputes concerning the labor standards requirements of the contract are handled under the contract clause at52.222-14, Disputes Concerning Labor Standards, and not under the clause at 52.233-1, Disputes.(2) The contractor may appeal the contracting officer’s findings or part thereof by furnishing the contracting officer a complete statement of the reasons for the disagreement with the findings.(d) The contracting officer shall promptly transmit the contracting officer’s findings and the contractor’s statement to the Administrator, Wage and Hour Division.(e) The Administrator, Wage and Hour Division, will respond directly to the contractor or subcontractor, with a copy to the contracting agency. The contractor or subcontractor may appeal the Administrator’s findings in accordance with the procedures outlined in Labor Department Regulations (29 CFR 5.11). Hearings before administrative law judges are conducted in accordance with 29 CFR Part 6, and hearings before the Labor Department Wage Appeals Board are conducted in accordance with 29 CFR Part 7.(f) The Administrator, Wage and Hour Division, may institute debarment proceedings against the contractor or subcontractor if the Administrator finds reasonable cause to believe that the contractor or subcontractor has committed willful or aggravated violations of the Contract Work Hours and Safety Standards Act or the Copeland (Anti-Kickback) Act, or any of the applicable statutes listed in 29 CFR 5.1 other than the Davis-Bacon Act, or has committed violations of the Davis-

Bacon Act that constitute a disregard of its obligations to employees or subcontractors under section 3(a) of that Act.
22.406- 11 Contract terminations.If a contract or subcontract is terminated for violation of the labor standards clauses, the contracting agency shall submit a report to the Administrator, Wage and Hour Division, and the Comptroller General. The report shall include—(a) The number of the terminated contract;(b) The name and address of the terminated contractor or subcontractor;(c) The name and address of the contractor or subcontractor, if any, who is to complete the work;(d) The amount and number of the replacement contract, if any; and(e) A  description of the work.
22.406- 12 Cooperation with the 
Department of Labor.(a) The contracting agency shall cooperate with representatives of the Department of Labor in the inspection of records, interviews with workers, and all other aspects of investigations undertaken by the Department of Labor. When requested, the contracting agency shall furnish to the Secretary of I^bor any available information on contractors, subcontractors, current and previous contracts, and the nature of the contract work.(b) If a Department of Labor representative undertakes an investigation at a construction project, the contracting officer shall inquire into the scope of the investigation, and request to be notified immediately of any violations discovered under the Davis-Bacon Act, the Contract Work Hours and Safety Standards Act, or the Copeland (Anti-Kickback) Act.
22.406- 13 Semiannual enforcement 
reports.A semiannual report on compliance with and enforcement of the construction labor standards requirements of the Davis-Bacon Act and Contract Work Hours and Safety Standards Act is required from each contracting agency. The reporting periods are October 1 through March 31 and April 1 through September 30. The reports shall only contain information as to the enforcement actions of the contracting agency and shall be prepared as prescribed in Department of Labor memoranda and submitted to the Department of Labor within 30 days after the end of the reporting period.This report has been assigned interagency report control number 1482- DOL-SA.

22.407 Contract clauses.(a) The contracting officer shall insert the following clauses in solicitations and contracts in excess of $2,000 for construction within the United States:(1) The clause at 52.222-6, Davis- Bacon Act.(2) The clause at 52.222-7,Withholding of Funds.(3) The clause at 52.222-8, Payrolls and Basic Records.(4) The clause at 52.222-9, Apprentices and Trainees.(5) The clause at 52.222-10,Compliance with Copeland Act Requirements.(6) The clause at 52.222-11, Subcontracts (Labor Standards).(7) The clause at 52.222-12, Contract Termination—Debarment.(8) The clause at 52.222-13,Compliance with Davis-Bacon and Related Act Regulations.(9) The clause at 52.222-14, Disputes Concerning Labor Standards.(10) The clause at 52.222-15, Certification of Eligibility.(b) The contracting officer shall insert the clause at 52.222-16, Approval of W'age Rates, in solicitations and contracts in excess of $2,000 for cost- reimbursement construction to be performed within the United States, except for contracts with a State or political subdivision thereof.(c) A contract that is not primarily for construction may contain a requirement for some construction work to be performed in the United States. If under 22.402(b) the requirements of this subpart apply to the construction work, the contracting officer shall insert in such solicitations and contracts the applicable construction labor standards clauses required in this section and identify the item or items of construction work to which the clauses apply.(d) The contracting officer shall insert the clause at 52.222-17, Labor Standards for Construction Work—Facilities Contracts, in solicitations and contracts, if a facilities contract (see 45.301) may require covered construction work (see 22.402(b)) to be performed in the United States.
22.604-1 [Amended]6. Section 22.604-1 is amended in paragraph (a) by removing the words “negotiated under 15.202” and inserting in their place the words “made under the conditions described in 6.302-2“ .
PART 50—EXTRAORDINARY 
CONTRACTUAL ACTIONS7. Section 50.307 is amended by revising paragraph (b) as follows:



Federal Register / V ol. 53, No. 32 / Thursday, February 18, 1988 / Rules and Regulations 4945

50.307 Contract requirements.
★  *  *  *  *(b) The authority in 50.101(a) shall not be used to omit from contracts, when otherwise required, the clauses at 52.203-5, Covenant Against Contingent Fees; 52.215-1, Examination of Records by Comptroller General; 52.222-4, Contract Work Hours and Safety Standards Act—Overtime Compensation; 52.222-6, Davis-Bacon Act; 52.222-10, Compliance With Copeland Act Requirements; 52.222-20, Walsh-Healey Public Contracts Act;52.222- 26, Equal Opportunity; and 52.232-23, Assignment of Claims.
PART 52—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES8. Sections 52.222-6 through 52.222-17 are added to read as follows:
52.222- 6 Davis-Bacon Act.As prescribed in 22.407(a), insert the following clause:Davis-Bacon Act (Feb 1988)(a) All laborers and mechanics employed or working upon the site of the work will be paid unconditionally and not less often than once a week, and w'ithout subsequent deduction or rebate on any account (except such payroll deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)). the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates not less than those contained in the wage determination of the Secretary of Labor which is attached hereto and made a part hereof, regardless of any contractual relationship which may be alleged to exist between the Contractor and such laborers and mechanics. Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis- Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of paragraph (d) of this clause; also, regular contributions made or costs incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or programs which cover the particular weekly period, are deemed to be constructively made or incurred during such period. Such laborers and mechanics shall be paid not less than the appropriate wage rate and fringe benefits in the wage determination for the classification of work actually performed, without regard to skill, except as provided in the clause entitled 
Apprentices and Trainees. Laborers or mechanics performing work in more than one classification may be compensated at the rate specified for each classification for the time actually worked therein; provided, that the employer’s payroll records accurately set • orth the time spent in each classification in w hich work is performed. The wage determination (including any additional classifications and wage rates conformed

under paragraph (b) of this clause) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the Contractor and its subcontractors at the site of the work in a prominent and accessible place where it can be easily seen by the workers.(b) (1) The Contracting Officer shall require that any class of laborers or mechanics which is not listed in the wage determination and which is to be employed under the contract shall be classified in conformance with the wage determination. The Contracting Officer shall approve an additional classification and wage rate and fringe benefits therefor only when all the following criteria have been met;(1) The work to be performed by the classification requested is not performed by a classification in the wage determination.(ii) The classification is utilized in the area by the construction industry.(iii) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage determination.(2) If the Contractor and the laborers and mechanics to be employed in the classification (if known), or their representatives, and the Contracting Officer agree on the classification and wage rate (including the amount designated for fringe benefits, where appropriate), a report of the action taken shall be sent by the Contracting Officer to the Administrator of the Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, Washington, DC 20210. The Administrator or an authorized representative will approve, modify, or disapprove every additional classification action within 30 days of receipt and so advise the Contracting Officer or will notify the Contracting Officer within the 30- day period that additional time is necessary.(3) In the event the Contractor, the laborers or mechanics to be employed in the classification, or their representatives, and the Contracting Officer do not agree on the proposed classification and wage rate (including the amount designated for fringe benefits, where appropriate), the Contracting Officer shall refer the questions, including the views of all interested parties and the recommendation of the Contracting Officer, to the Administrator of the Wage and Hour Division for Determination. The Administrator, or an authorized representative, will issue a determination within 30 days of receipt and so advise the Contracting Officer or will notify the Contracting Officer within the 30-day period that additional time is necessary.(4) The wage rate (including fringe benefits, where appropriate) determined pursuant to subparagraphs (b)(2) and (b)(3) of this clause shall be paid to all workers performing work in the classification under this contract from the first day on which work is performed in the classification.(c) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe benefit which is not expressed as an hourly rate, the Contractor shall either pay the benefit as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.(d) If the Contractor does not make payments to a trustee or other third person,

the Contractor may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits under a plan or program; provided, that the Secretary of Labor has found, upon the written request of the Contractor, that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the Contractor to set aside in a separate account assets for the meeting of obligations under the plan or program.(End of clause)
52.222- 7 Withholding of Funds.As prescribed in 22.407(a). insert the following clause:Withholding of Funds (Feb 1988)The Contracting Officer shall, upon his or her own action or upon written request of an authorized representative of the Department of Labor, withhold or cause to be withheld from the Contractor under this contract or any other Federal contract with the same Prime Contractor, or any other Federally assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by the same Prime Contractor, so much of the accrued payments or advances as may be considered necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed by the Contractor or any subcontractor the full amount of wages required by the contract. In the event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or working on the site of the work, all or part of the wages required by the contract, the Contracting Officer may, after written notice to the Contractor, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds until such violations have ceased.(End of clause)
52.222- 8 Payrolls and Basic Records.As prescribed in 22.407(a), insert the following clause:Payrolls and Basic Records (Feb. 1988)(a) Payrolls and basic records relating thereto shall be maintained by the Contractor during the course of the work and preserved for a period of 3 years thereafter for all laborers and mechanics working at the site of the work. Such records shall contain the name, address, and social security number of each such worker, his or her correct classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis- Bacon Act), daily and weekly number of hours worked, deductions made, and actual wages paid. Whenever the Secretary of Labor has found, under paragraph (d) of the clause entitled Davis-Bacon Act, that the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-
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Bacon Act, the Contractor shall maintain records which show that the commitment to provide such benefits is enforceable, that the plan or program is financially responsible, and that the plan or program has been communicated in writing to the laborers or mechanics affected, and records which show the costs anticipated or the actual cost incurred in providing such benefits. Contractors employing apprentices or trainees under approved programs shall maintain written evidence of the registration of apprenticeship programs and certification of trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs.(b) (1) The Contractor shall submit weekly for each week in which any contract work is performed a copy of all payrolls to the Contracting Officer. The payrolls submitted shall set out accurately and completely all of the information required to be maintained under paragraph (a) of this clause. This information may be submitted in any form desired. Optional Form WH-347 (Federal Stock Number 029-005-00014-1) is available for this purpose and may be purchased from the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402. The Prime Contractor is responsible for the submission of copies of payrolls by all subcontractors.(2) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the Contractor or subcontractor or his or her agent who pays or supervises the payment of the persons employed under the contract and shall certify—(i) That the payroll for the payroll period contains the information required to be maintained under paragraph (a) of this clause and that such information is correct and complete;(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract during the payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly, and that no deductions have been made either directly or indirectly from the full wages earned, other than permissible deductions as set forth in the Regulations, 29 CFR Part 3; and(iii) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash equivalents for the classification of work performed, as specified in the applicable wage determination incorporated into the contract.(3) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of Compliance" required by subparagraph (b)(2) of this clause.(4) The falsification of any of the certifications in this clause may subject the Contractor or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and Section 3729 of Title 31 of the United States Code.(c) The Contractor or subcontractor shall make the records required under paragraph (a) of this clause available for inspection,

copying, or transcription by the Contracting Officer or authorized representatives of the Contracting Officer or the Department of Labor. The Contractor or subcontractor shall permit the Contracting Officer or representatives of the Contracting Officer or the Department of Labor to interview employees during working hours on the job. If the Contractor or subcontractor fails to submit required records or to make them available, the Contracting Officer may, after written notice to the Contractor, take such action as may be necessary to cause the suspension of any further payment. Furthermore, failure to submit the required records upon request or to make such records available may be grounds for debarment action pursuant to 29 CFR 5.12.(End of clause)
52.222-9 Apprentices and Trainees.As prescribed in 22.407(a), insert the following clause;Apprentices and Trainees (Feb. 1988)(a) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work they performed when they are employed pursuant to and individually registered in a bona fide apprenticeship program registered with the U.S. Department of Labor, Employment and Training Administration, Bureau of Apprenticeship and Training, or with a State Apprenticeship Agency recognized by the Bureau, or if a person is employed in his or her first 90 days of probationary employment as an apprentice in such an apprenticeship program, who is not individually registered in the program, but who has been certified by the Bureau of Apprenticeship and Training or a State Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be greater than the ratio permitted to the Contractor as to the entire work force under the registered program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise employed as stated in this paragraph, shall be paid not less than the applicable wage determination for the classification of work actually performed. In addition, any apprentice performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. Where a contractor is performing construction on a project in a locality other than that in which its program is registered, the ratios and wage rates (expressed in percentages of the journeyman’s hourly rate) specified in the Contractor’s or subcontractor’s registered program shall be observed. Every apprentice must be paid at not less than the rate specified in the registered program for the apprentice’s level of progress, expressed as a percentage of the journeyman hourly rate specified in the applicable wage determination. Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program. If the apprenticeship program does

not specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the wage determination for the applicable classification. If the Administrator determines that a different practice prevails for the applicable apprentice classification, fringes shall be paid in accordance with that determination. In the event the Bureau of Apprenticeship and Training, or a State Apprenticeship Agency recognized by the Bureau, withdraws approval of an apprenticeship program, ihe Contractor will no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the work performed until an acceptable program is approved.(b) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the predetermined rate for the work performed unless they are employed pursuant to and individually registered in a program which has received prior approval, evidenced by formal certification by the U.S.Department of Labor, Employment and Training Administration. The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan approved by the Employment and Training Administration. Every trainee must be paid at not less than the rate specified in the approved program for the trainee’s level of progress, expressed as a percentage of the journeyman hourly rate specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed in the wage determination unless the Administrator of the Wage and Hour Division determines that there is an apprenticeship program associated with the corresponding journeyman wage rate in the wage determination which provides for less than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and participating in a training plan approved by the Employment and Training Administration shall be paid not less than the applicable wage rate in the wage determination for the classification of work actually performed. In addition, any trainee performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate in the wage determination for the work actually performed. In the event the Employment and Training Administration withdraws approval of a training program, the Contractor will no longer be permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an acceptable program is approved.(c) Equal employment opportunity. The utilization of apprentices, trainees, and journeymen under this clause shall be in conformity with the equal employment opportunity requirements of Executive Order 11246, and 29 CFR Part 30.
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(End of clause)
52.222- 10 Compliance With Copeland 
Act Requirements.As prescribed in 22.407(a), insert the following clause:
Compliance With Copeland Act 
Requirements (Feb. 1988)The Contractor shall comply with the requirements of 29 CFR Part 3, which are hereby incorporated by reference in this contract.(End of clause)
52.222- 11 Subcontracts (Labor
Standards).As prescribed in 22.407(a). insert the following clause:
Subcontracts (Labor Standards) (Feb. 1S88)(a) The Contractor or subcontractor shall insert in any subcontracts the clauses entitled 
Davis-Bacon Act, Contract Work Hours and 
Safety Standards Act—Overtime 
Compensation, Apprentices and Trainees, 
Payrolls and Basic Records, Compliance 
with Copeland Act Requirements,
Withholding of Funds, Subcontracts (Labor 
Standards), Contract Termination— 
Debarment, Disputes Concerning Labor 
Standards, Compliance with Davis-Bacon 
and Related Act Regulations, and 
Certification of Eligibility, and such other clauses as the Contracting Officer may, by appropriate instructions, require, and also a clause requiring subcontractors to include these clauses in any lower tier subcontracts. The Prime Contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor with all the contract clauses cited in this paragraph.(b) (1) Within 14 days after award of the contract, the Contractor shall deliver to the Contracting Officer a completed Statement and Acknowledgment Form (SF 1413) for each subcontract, including the subcontractor’s signed and dated acknowledgment that the clauses set forth in paragraph (a) of this clause have been included in the subcontract.(2) Within 14 days after the award of any subsequently awarded subcontract the Contractor shall deliver to the Contracting Officer an updated completed SF 1413 for such additional subcontract.(End of clause)
52.222- 12 Contract Termination— 
Debarment.As prescribed in 22.407(a), insert the following clause:
Contract Termination-Debarment (Feb. 1988)A breach of the contract clauses entitled 
Davis-Bacon Act, Contract Work Hours and 
Safety Standards Act—Overtime 
Compensation, Apprentices and Trainees, 
Payrolls and Basic Records, Compliance 
with Copeland Act Requirements, 
Subcontracts (Labor Standards), Compliance 
With Davis-Bacon and Related Act 
Regulations, or Certification of Eligibility

may be grounds for termination of the contract, and for debarment as a Contractor and subcontractor as provided in 29 CFR 5.12.(End of clause)
52.222- 13 Compliance with Davis-Bacon 
and Related Act Regulations.As prescribed in 22.407(a), insert the following clause:
Compliance With Davis-Bacon and Related 
Act Regulations (Feb. 1988)All rulings and interpretations of the Davis- Bacon and Related Acts contained in 29 CFR Parts 1, 3. and, 5 are hereby incorporated by reference in this contract.(End of clause)
52.222- 14 Disputes Concerning Labor 
Standards.As prescribed in 22.407(a), insert the following clause:
Disputes Concerning Labor Standards (Feb. 
1988)The United States Department of Labor has set forth in 29 CFR Parts 5, 6, and 7 procedures for resolving disputes concerning labor standards requirements. Such disputes shall be resolved in accordance with those procedures and not the Disputes clause of this contract. Disputes within the meaning of this clause include disputes between the Contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of Labor, or the employees or their representatives.(End of clause)
52.222- 15 Certification of eligibility.As prescribed in 22.407(a), insert the following clause:
Certification of Eligibility (Feb. 1988)(a) By entering into this contract, the Contractor certifies that neither it (nor he or she) nor any person or firm who has an interest in the Contractor’s firm is a person or firm ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CF̂ R 5.12(a)(1).(b) No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).(c) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001.(End of clause)
52.222- 16 Approval of Wage Rates.As prescribed in 22.407(b), insert the following clause:
Approval of Wage Rates (Feb. 1988)All straight time wage rates, and overtime rates based thereon, for laborers and mechanics engaged in work under this contract must be submitted for approval in writing by the head of the contracting activity or a representative expressly designated for this purpose, if the straight time wages exceed the rates for corresponding

classifications contained in the applicable Davis-Bacon Act minimum wage determination included in the contract. Any amount paid by the Contractor to any laborer or mechanic in excess of the agency approved wage rate shall be at the expense of the Contractor and shall not be reimbursed by the Government. If the Government refuses to authorize the use of the overtime, the Contractor is not released from the obligation to pay employees at the required overtime rates for any overtime actually worked.(End of clause)
52.222- 17 Labor Standards for 
Construction Work—Facilities Contracts.As prescribed in 22.407(d), insert the following clause:Labor Standards for Construction Work— Facilities Contracts (Feb. 1988)(a) In the event that construction, alteration, or repair (including painting and decorating) of public buildings or public works is to be performed hereunder, the Contractor shall comply with the following listed clauses of the Federal Acquisition Regulation in performance of such work:(1) Contract Work Hours and Safety Standards Act—Overtime Compensation at52.222- 4.(2) Davis-Bacon Act at 52.222-6.(3) Withholding of Funds at 52.222-7.(4) Payrolls and Basic Records at 52.222-8.(5) Apprentices and Trainees at 52.222-9.(6) Compliance With Copeland Act Requirements at 52.222-10.(7) Subcontracts (Labor Standards) at52.222- 11.(8) Contract Termination—Debarment at52.222- 12.(9) Compliance with Davis-Bacon and Related Act Regulations at 52.222-13.(10) Disputes Concerning Labor Standards at 52.222-14.(11) Certification of Eligibility at 52.222-15.(b) Upon determination by the Contracting Officer that the Davis-Bacon Act is applicable to any item of work to be performed hereunder, a determination of the prevailing wage rates shall be incorporated into the contract by modification.(c) No construction, alteration, or repair (including painting and decorating) of public buildings or public works shall be performed under this contract without incorporation of the wage determination unless the Contracting Officer authorizes the start of work because of unusual or emergency situations, in w'hich case the wage determination shall be incorporated as soon as possible and made retroactive to the start of the work.(End of clause)
PART 53—FORMS9. Section 53.222 is amended by revising the section title and paragraphs(c), (d), and (e); by redesignating and revising paragraph (f) as as (i); and by adding paragraphs (f), (g), and (h) to read as follows:
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53.222 Application of labor laws to 
Government acquisitions (SF’s 99, 308, 
1093, 1413, 1444, 1445, 1446, WH-347).
* * * * *(c) SF 308 (DOL) [6/72), Request for 
Determination and Response to 
Request. (See 22.404-3 (a) and (b).)(d) SF 1093 (GAO) (10/71), Schedule 
o f Withholdings under the Davis-Bacon 
A ct and/or the Contract Work Hours 
and Safety Standards Act. (See 22.406- 9(c)(1).)(e) SF 1413 (10/83), Statement and

Acknowledgment SF 1413 is prescribed for use in obtaining contractor acknowledgment of inclusion of required clauses in subcontracts, as specified in 22.406-5.(f) Form SF 1444 (10/87), Request for 
Authorization o f Additional 
Classification and Rate. (See 22.406-3(a) and 22.1019.)(g) SF 1445 (10/87), Labor Standards 
Interview. (See 22.406-7(b).)(h) SF 1446 (10/87), Labor Standards 
Investigation Summary Sheet. (See22.406-8(d).)

(i) Form WH-347 (DOL), Payroll (for 
Contractor’s Optional Use). (See 22.406- 6(a).)
53.236-1 [Amended]10. Section 53.236-1 is amended by redesignating paragraph (b) as (c); by redesignating paragraph (c) as (b); by redesignating paragraph (d) as (e); by reserving paragraph (d); and by redesignating paragraph (e) as (f).11. Section 53.301-1444, (Standard Form 1444) is added to read as follows:
BILLING CODE 6820-61-M
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53.301-1444 Request for Authorization of Additional Classification and Rate.

FORM APPROVEO OM8 NO. BOgg-gggg

REQUEST FOR AUTHORIZATION OF ADDITIONAL CLASSIFICATION AND RATE
CHECK APPROPRIATE BOX

□  SERVICE CONTRACT

□  CONSTRUCTION CONTRACT

1 TO: AOMWtSTRATOR. Employment Standards Adminittraéon 
WAGE ANO HOUR DIVISION 
U-S. DEPARTMENT OF LABOR 
WASHINGTON, O .C 20210

2 FROM; (REPORTING OFFICE)

X CONTRACTOR 4. DATE OF REQUEST

X CONTRACT NUMBER « DATE B®  OPENED (SEALED BIOOCNG) 7. OATE OF AWAftO 4  CATE CONTRACT WORK STARTED •  OATE OPTION EXERCISED (IF 
APPLICABLE) (SCA ONLY)

K). SUBCONTRACTOR ( *  ANY)

11 PROJECT AND DESCRIPTION OF WORK »ATTACH AOOmONAL SHEET F  NEEDED)

U  LOCATION (COY. COUNTY AND STATE)

1 t H  ORDER TO COMPLETE THE WORK PROVIDED FOR UNDER THE ABOVE CONTRACT. (T IS NECESSARY TO ESTABLISH THE FOLLOW »« RATE(S) FOR THE »O C A  TED CLASSIFICATION«) 
NOT HCLUCED M  THE DEPARTMENT OF LABOR DETERMINATION

4  LIST W ORDER PROPOSED CLASSIFICATION T!TLE<S). JOB DESCR*TION(S); DUTIES. AMO RATIONALE FOR 
PROPOSED CLASSIFICATIONS (SCA ONLY} b  WAGE RATE<S) C. FRSNGE BENEFITS PAYMENTS

(Um  m e e t* or ottod* atoeta, V m o tn o y )

14. SIGNATURE ANO TITLE OF SUBCONTRACTOR REPRESENTATIVE (IF ANY) IS . SIGNATURE ANO TTTLE OF PRIME CONTRACTOR REPRESENTATTVE

W. SIGNATURE OF EMPLOYEE OR REPRESENTATIVE TITLE •CHECK M fRO NIAfE BOE—WtrEHEMONQ BLOCK U

□  AGREE Q  DISAGREE

TO BE COMPLETED BY CONTRACTING OFFICER (CHECK AS APPROPRIATE— SEE FAR 2 2 .101B  (SC A) OR FAR 2 2 -4 0 8 -3  (D B A )

n  1 tu p  ARTIES AGSEE ANO THE CONTRACT»« OFFICER RECOMMENDS APPROVAL BY THE WAGE AND HOUR »VISIO N. AVABA8LE »«JRM ATIO N AND
1 ^COMMENDATIONS ARE ATTACHED.

f j  ^ . f i l^ S T E O  PARTIES CANNOT AGREE ON THE PROPOSED CLASSIFICATION ANO WAGE RATE. A DETERMINATION OF THE QUESTION BY THE WAGE ANO HOUR »VISIO N IS 
P-tHEFORE REQUESTED AVAILABLE UFORMAnON ANC REC0ML3EN0AT10NS ARE ATTACHED

■---------- -----------_ -------------_------------------------ (Sand c o m *  1, 2. and 3 Id  Daparhn«« o l Latxx)
“ GNATURe OF CONTRACT»« OFFICER OR REPRESENTATIVE TITLE ANO COMMERCIAL TELEPHONE NO OATE SUBMITTED

NSN TSN>-01^««H)C31 DEPARTMENT OF LABOR
GPO 1M 7 200—IV * |n>)

STANOARO FORM 144« (10-47) 
Presaôed by GSA 
FAR (4« CFR) ¿3-222(7)
1444-101

4949
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53.301-1445 Labor Standards Interview.

NAME OF EMPLOYER WORK CLASSACATON WAGE RATE

SUPERVISOR'S NAME < L t*  f t * .  M Q

DO YOU WORK OVER 8 HOURS PER DAY?

8 *cm f

YES NO

OO YOU WORK OYER 40 HOURS PER WEEK»

ARE YOU PA® AT LEAST TIME AND A HALF FOR OV6RRME HOURS?

ARE YOU RECEMNG ANY CASH PAYMENTS FOR FRINGE BENEFITS REQUIRED 8Y THE POSTED WAGE DETERMINATION OECSSON?

LABOR STANDARDS INTERVIEW

CONTRACT NUMBER

NAME OF PRSYE CONTRACTOR

FORM APPROVED 
OM8 NO. 9000-0089

EMPLOYEE'S NAME (L a * f * *  « O

EMPLOYEE'S AOOMESS < 5 *9 * C*y. M l  ZIP C u t*

WHAT DEDUCTIONS OTHER THAN TAXES AND SOCIAL SECURITY ARE MADE FROM YOUR PAY?

HOW MANY HOURS WO YOU WORK ON YOUR LAST WORK OAY BEFORE THtS WTEHVCW?

WHAT DATE (YYUUOCf WAS THAT?

WHAT TOOLS DO YOU USE?

WHEN WO YOU BEGIN YORK ON THE* PROJECT (TYMMOOft

I HAVE READ THE ABOVE ANO CERTIFY IT TO BE OORRECT TO THE BEST OF MY KNOWLEDGE.

EMPLOYEE'S SIGNATURE

WTERVIEWER-S SIGNATURE

DATE (YYUMOOf

DATE (YYMMOOt

INTERVIEWER’S COMMENTS
YORK EMPLOYEE WAS OOMG WHEN MTBYAEWED

IS EMPLOYEE PROPERLY CLASSIFCD ANO PAO» { *  td m o n *  t  Q  YES Q  NO

ARE WAGE RATES AND POSTERS WSPLAYED»

□  YES G  NO

FOR USE BY PAYROLL CHECKER
IS ABOVE INFORMATION M  AGREEMENT WITH PAYROLL OATA? 

Q  YES Q  NO

DATE OF CHECK 
(YYUUOCt

NAME OF CHECKER < La* f * *  *O J

NSN 7540-01-M S -0 6 »  

a ro  w o  m a m

STANDARD FORM 1445 (10-87)
PnnoBM dbyG SA
FAR (4# CFR) S3k-222|a)

■
H

M
I
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13. Section 53.301-1446 (Standard Form 1446) is added to read as follows: 
53.301-1446 Labor Standards Investigation Summary Sheet.

t  A D A H  C T A U n A D H C  IA J V rt!C T 1 ^  A T IA U  C l l l l l iA D V  C U C C T

R >?/U  APPROVED 
O M 8 NO. 8000-0089
CONTRACT NUMBER

RCPQRTWQ OFRCC CONTRACT AMOUNT DATE OF CONTRACT

TYPE OF CONTRACT
□  HXEDPW Œ  0  C P fT 0  OTHOT

O O M W AC W S NAME AND AOORESS J V  CdoW EMPLOYER'S NAME ANO ADDRESS ANcAtW & P  Coda! f it  o th tr War* pnmm contrwctorf

PROJECT AMO LOCATION

0ESCWPT10N OF WORK

(LASTS FOR INVESTIGA n o n

WAGE OETERMWATICN HUMBER WAGE DETERMINA H O * DATE

NATURE AND EXTENT OF VIOLATION
n o . E« f lo t t e s  w vo evbd ARE VIOLATIONS CONSCERED 1WLLFUL» OOPELANO ACT VIOLATIONS

□  YES 0  NO 0  YES □  NO

OAva-BAGO* a c t  u n d e r p a y m e n ts CWHSSA • UNDERPAYMENTS CWHSSA < LAW VIOLATIONS

* f >

CORRECTIVE ACTIONS TAKEN
RESTITUTION MACE AMOUNT or RESTITUTION CONTRACTORS PAYMENT WITHHELD

0  YES 0  NO ( 0  YES 0  NO

w ith h e ld  fo r  OAVTS-8ACO* v k x a tto n s WITHHELD FOR CWHSSA • UNDERPAYMENTS WITHHELD FOR CWHSSA • VIOLATIONS

t $ S
REMARKS

PREPARED BY
date TITLE SaGNATURfc

•C o r*» «  W ort Hour* and S afe* S ta n d ** Act

MS* T*4CN01-m -0«33 lu t - MX STANCATO FORM 144« <10-*7)
. fVM otbad by GSA

* * *  IW7 Me 4M * *  FAH CFn) S3.2KW4[FR Doc. 88-3381 Filed 2-17-88; 8:45 am|
BILLING CODE 6820-61-C


