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Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by February 17,1989. This action 
may not be challenged later in 
proceedings to enforce its requirements. 
(See section 307(b)(2).)

Under 5 U.S.C. 605(b), I certify that 
this SIP revision will not have a 
significant economic impact on a 
substantial number of small entities (See 
46 FR 8709).

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291.

List of Subjects in 40 CFR Part 52
Air pollution control, Carbon 

monoxide, Hydrocarbons, Incorporation 
by reference, Lead, Nitrogen dioxide, 
Ozone, Particulate matter, Sulfur oxides.

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Louisiana was approved by the Director of 
the Federal Register on July 1,1982.

Date: December 13,1988.
Lee M. Thomas,
Administrator.

40 CFR Part 52, Subpart T, is amended 
as follows:

PART 52— [AMENDED]

Subpart T — Louisiana

1. The authority citation for Part 52 
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.970 is amended by 
adding paragraph (c)(47) to read as 
follows:

§ 52.970 Identification of plan.
* * * * *

(c) * * *
(47) Part II of the Visibility Protection 

Plan was submitted by the Governor on 
October 26,1987.

(i) Incorporation by reference.
(A) Revision entitled, “Louisiana State 

Implementation Plan Revision:
Protection of Visibility: Proposed Part II 
Long-Term Strategy, October 26,1987”. 
This submittal includes a visibility long
term strategy and general plan 
provisions as approved and adopted by 
the Secretary of the Louisiana 
Department of Environmental Quality 
on October 26,1987.

(B) Letter dated October 26,1987, from 
Secretary of Louisiana Department of 
Environmental Quality (LDEQ), to the 
Governor approving the SIP revision.

(ii) Additional material.
(A) Letter dated June 16,1988, from 

Administrator, Air Quality Division,

LDEQ, to Chief, SIP/New Source Section 
(6T-AN), EPA Region 6, committing to 
make its three-year periodic review 
report available to the public as well as 
to EPA.

§ 52.989 I  Removed]
3. Section 52.989, Visibility protection, 

is removed.
[FR Doc. 88-29054 Filed 12-16-88; 8:45 am) 
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RiN 2125-AB46

Safety Fitness Procedures

AGENCY: Federal Highway 
Administration (FHWA), DOT.
ACTION: Final rule.

s u m m a r y : Section 215 of the Motor 
Carrier Safety Act of 1984 directs the 
Secretary of Transportation, in 
cooperation with the Interstate 
Commerce Commission (ICC), to 
establish a procedure to determine the 
safety fitness of owners and operators 
of commercial motor vehicles, including 
persons seeking new or additional 
operating authority as motor carriers. 
The FHWA is reissuing the Safety 
Fitness Procedures Rule, Part 385. The 
FHWA is also making a minor 
amendment to Part 386 (§ 386.72) to 
clarify existing procedures in the 
context of this rule. The provisions of 
this part are applicable to motor carriers 
conducting operations in interstate or 
foreign commerce which are subject to 
the Federal Motor Carrier Safety 
Regulations, The purpose of this rule is 
to establish procedures to assign motor 
carriers safety ratings of “satisfactory," 
“conditional,“ or “unsatisfactory.” 
EFFECTIVE DATE: January 18,1989.
FOR FURTHER INFORMATION CONTACT: 
Mr. Gerald J. Davis, Office of Motor 
Carrier Safety Field Operations, (202) 
366-2698, or Mr. Paul L. Brennan, Office 
of the Chief Counsel, (202) 366-0834, 
Federal Highway Administration, 
Department of Transportation, 400 
Seventh Street, SW„ Washington, DC 
20590. Office hours are from 7:45 a.m. to 
4:15 p.m., e .t, Monday through Friday, 
except for legal holidays. 
SUPPLEMENTARY INFORMATION:

Background
The Motor Carrier Safety Act of 1984 

(Pub. L. 98-554, 98 S ta t 2829) (the Act)

was enacted on October 30,1984.
Section 215 of the Act provides that the 
Secretary of Transportation, in 
cooperation with the ICC, shall by rule, 
after notice and opportunity for 
comment, establish a procedure to 
determine the safety fitness of owners 
and operators of commercial motor 
vehicles, including persons seeking new 
or additional operating authority as 
motor earners. In response to this 
mandate, FHWA is adopting regulations 
applicable to motor carriers conducting 
operations in interstate or foreign 
commerce which are subject to the 
Federal Motor Carrier Safety 
Regulations.

On June 25,1986, the FHWA issued a 
notice of proposed rulemaking (NPRM) 
(51 FR 23088, Docket No. MC-123;
Notice No. 86-6) to request comments 
regarding the proposed changes. All 
comments to the docket were to be 
received on or before August 11,1986. 
The comment period was extended to 
September 12,1986, in response to a 
petition from the American Trucking 
Associations, Inc. (ATA).
Summary of Notice of Proposed 
Rulemaking

The NPRM established proposed 
procedures for determining the safety 
rating of a motor carrier through an on
site visit at the motor carrier’s principal 
place of business. The rating would be 
based on the findings of a safety 
compliance review with respect to the 
carrier’s safety procedures and 
operating results. Consideration would 
also be given to the carrier’s past 
compliance record including 
improvement or lack thereof over 
previous safety audits, its accident 
record, and violations of state-related 
statutes or regulations. Safety ratings 
are assigned on a case-by-case basis.

The NPRM proposed that all unrated 
motor carriers file a one-time 
questionnaire with the FHWA. Motor 
carriers would be classified according to 
principal cargo transported and 
assigned a priority basis for receiving 
the questionnaire. The information 
collected from the questionnaire would 
be used to update the motor carrier 
census and to assist in prioritizing 
carriers for personal contact by FHWA 
safety specialists. New entrants into the 
motor carrier industry would be 
required to file the questionnaire for the 
purpose of registering with the FHWA 
and supplying information for updating 
the motor carrier census and prioritizing 
carriers for on-site contacts.

Comments were requested regarding 
the use of a motor carrier’s identification 
number, which is assigned to the carrier
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by FHWA when its identity is entered 
into the Computerized Management 
Information System.

The NPRM proposed that a motor 
carrier that has received an 
unsatisfactory safety rating could not 
operate until it has taken action to 
correct the deficiencies that resulted in 
such rating.

Further, the proposed rule stated that 
any motor carrier may petition the 
FHWA for a review of its safety rating.

Finally, the NPRM contained a 
penalty provision for failure to make 
timely filing of the questionnaire, for 
furnishing misleading information, or for 
making false statements upon the 
questionnaire.

Following a review and evaluation of 
the comments, several proposals in the 
NPRM were modified, or deleted and 
replaced.
Final Rule Summary

Section 215 of the Motor Carrier 
Safety Act of 1984 (the Act) directs the 
Secretary of Transportation, in 
cooperation with the Interstate 
Commerce Commission, to establish a 
procedure to determine the safety 
fitness of owners and operators of 
commercial motor vehicles, including 
persons seeking new or additional motor 
carrier operating authority.

The rule establishes a procedure to 
determine the safety fitness of motor 
carriers through the assignment of safety 
ratings. These assigned ratings are 
either "satisfactory,” “conditional,” or 
"unsatisfactory.” The rule establishes a 
"safety fitness standard” which the 
FHWA shall use as its satisfactory 
benchmark for assigning safety ratings. 
All previously assigned safety ratings 
will remain in effect unless changed in 
accordance with this rule.

In addition, the rule establishes the 
"safety rating” procedures. The safety 
ratings are used to assign motor carriers 
to three new national safety programs 
that have been developed by FHWA. 
These programs are the “Educational 
and Technical Assistance Program,” 
“Selective Compliance and Enforcement 
Program,” and “Commercial Accident 
Prevention and Evaluation Program.” 
These programs were developed to: (1) 
Ensure that motor carriers are meeting 
the safety fitness standard; (2) provide 
an enforcement framework to 
systematically deal with problem 
carriers including “imminently 
hazardous” carrier operations that 
require immediate action by the motor 
carrier to eliminate serious hazards to 
the motoring public; (3) identify safety 
countermeasures relevant to specific 
causes of accidents; and finally, (4) 
measure the effectiveness of FHWA’s

activities and the safety regulations in 
reducing commerical motor vehicle 
accidents.

The rule requires all unrated motor 
carriers conducting operations in 
interstate or foreign commerce to file a 
one-time Motor Carrier Identification 
Report, Form MCS-150. A new motor 
carrier shall file a Form MCS-150 within 
90 days after beginning operations. The 
purpose of this report is to identify 
previously unknown carriers, to update 
the motor carrier census, to require the 
carrier to certify that it is familiar with 
the Federal Motor Carrier Safety 
Regulations and, to assist FHWA in 
prioritizing motor carriers for safety 
review contacts.

Finally, the rule provides for safety 
ratings being made available to the 
public upon request; to the ICC for 
consideration of operating authority 
applications and self insurance; to the 
Department of Defense in the selection 
of carriers to transport hazardous 
materials; to shippers for carrier 
selection purposes; and to insurance 
companies to assist in risk 
determinations.

The following paragraphs discuss:
1. Issues raised in the NPRM
2. FHWA policy considerations 

regarding new national programs, 
sanctions, and Safetynet

3. Section-by-section review of the 
final rule

4. Regulatory impact
5. Economic impact pursuant to the 

Regulatory Flexibility Act
6. List of subjects in 49 CFR Part 385.

I. Issues Raised in NPRM
A total of 31 responses were received 

regarding the NPRM published in the 
June 1986 Federal Register, the majority 
of which were from associations and 
councils collectively representing 
several thousand motor carriers of 
various types. Twenty-two of the 
respondents expressed support for the 
NPRM with various modifications from 
the proposed procedures. Three 
respondents were opposed to the 
concept of safety fitness determinations 
for motor carriers. The remainder of the 
respondents did not indicate a 
preference. Discussions follow with 
respect to the primary issues.
A. Questionnaire

The NPRM proposed that all unrated 
motor carriers be required to file a 
questionnaire which would furnish 
certain historical data on the carrier’s 
operations for the past 3 calendar years, 
This historical data would include the 
average number of drivers used, the 
average number of power units used 
having a gross vehicle weight rating in

excess of 10,000 pounds, the total annual 
commercial motor vehicle miles, the 
number of reportable accidents, the 
number of incidents involving hazardous 
materials releases required to be 
reported to the Department of 
Transportation (DOT). Also included on 
the questionnaire would be the number 
of state and local driver traffic 
violations, the number of times drivers 
or vehicles were placed out-of-service 
by Federal, state, or local officials, and 
pertinent financial responsibility 
information.

The majority of the comments 
supported the use of a questionnaire for 
the collection of historical data on a 
motor carrier’s operation. They believed 
that most motor carriers could provide 
the information requested in the 
questionnaire with accuracy and 
without excessive burden since this 
information is already retained for a 
variety of industry reasons or is 
required by regulations issued by other 
governmental agencies.

Several opponents questioned the 
credibility of self-reported accident and 
violation data. Some comments pointed 
out that even if amnesty were granted 
for failure to report accidents to the 
FHWA, the same motivation for failing 
to report the information initially would 
still exist. It was argued by some that 
many motor carriers do not retain 
certain information requested in the 
proposed questionnaire and it would be 
burdensome to summarize the data that 
is available to respond to the 
questionnaire.

Specific comments of the Petroleum 
Marketers Association of America, 
representing 11,000 members, expressed 
concern that providing “operational 
data” for 3 preceding years would be an 
especially burdensome task and would 
require considerable preparation time.

Finally, the Private Carrier 
Conference, Inc., stated that the 
proposed questionnaire will be 
burdensome to private motor carriers in 
that those carriers will have to 
essentially reconstruct their past 3 years 
of trucking operations. It was noted that, 
in the past, private motor carriers have 
not been required to maintain records 
necessary to answer some of the 
questions. For instance, unlike for-hire 
motor carriers, private motor carriers 
need not report cargo classifications to 
the Interstate Commerce Commission or 
to state agencies.

In summary, while there is general 
support for obtaining historical motor 
carrier data, comments regarding the 
contents and use of the questionnaire 
have caused the FHWA to reevaluate
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the merits of the use and contents of the 
questionnaire.

Therefore, FHWA has eliminated a 
number of data items and reduced the 
number of years for which data must be 
reported from three years to one yean 
The FHWA believes that the 
streamlined data set will provide safety 
information important for the FHWA 
and for motor carriers. The new form, 
known as the Motor Carrier 
Identification Report, Form MCS-150, 
requires minimum data that will (1) 
identify previously unknown motor 
carriers operating in interstate or foreign 
commerce, (2) update the motor carrier 
census, (3) require the motor carrier to 
certify that it is familiar with the Federal 
Motor Carrier Safety Regulations, and
(4) assist the FHWA in prioritizing 
motor carriers for safety reviews. The 
Form MCS-150 will replace Form MCS- 
137, Description of Motor Carrier 
Operations.

The Motor Carrier Identification 
Report consists of three parts: (1) Part A: 
Filing Entity—name of motor carrier and 
trade name, if any; principal office 
address; telephone number; and ICC MC 
number, if any; (2) Part B: Operating 
Information—cargo check list; 
transportation of hazardous materials 
inquiry; average number of power 
vehicles and drivers used for the past 12 
months; and total vehicle miles traveled; 
and (3) Part C: Certification Statement. 
By signing and dating the document, the 
representative of the filing entity 
certifies that the information given is 
true and correct, and that he/she is 
familiar with the Federal Motor Carrier 
Safety Regulations.

The Motor Carrier Identification 
Report will be designated Form MCS- 
150, and will be available from all 
regional and division motor carrier 
safety offices nationwide and from the 
Office of Motor Carrier Information 
Management and Analysis, Washington,
D.C. New motor carriers are required to 
file the Motor Carrier Identification 
Report within 90 days after beginning 
operations. All unrated motor carriers 
currently conducting operations in 
interstate or foreign commerce are 
required to file a one-time Motor Carrier 
Identification Report within 90 days 
after the effective date of this rule. This 
provision does not apply to a motor 
carrier that has received a safety rating 
from the FHWA, since similar 
information on rated carriers is already 
a matter of record in the FHWA 
Management Information System. 
Completed forms are to be filed with the 
Federal Highway Administration, Office 
of Motor Carriers, Information 
Management and Analysis, 400 Seventh

Street, SW., Washington, DC 20590. A 
motor carrier needs to file the Motor 
Carrier Identification Report only once.

B. Due Process Provision

Another issue raised by some 
commenters, was that they believed the 
NPRM did not provide adequate due 
process safeguards for a motor carrier 
assigned an unsatisfactory safety rating, 
because the NPRM automatically 
prohibited the carrier from operating in 
interstate or foreign commerce until it 
has taken, and certified to the FHWA 
that it has taken remedial action. 
Thirteen respondents, including the 
larger motor carrier associations and 
councils, were adamant in their 
recommendations that an appropriate 
due process procedure be written into 
the final rule. The proposed provision 
that a motor carrier receiving an 
unsatisfactory safety rating is 
automatically prohibited from further 
operations was deleted from the final 
rule. Any order issued by the FHWA for 
a motor carrier to cease all or part of its 
operations will be processed under the 
provisions of 49 CFR Part 386, Rules of 
Practice for Motor Carrier Safety and 
Hazardous Materials Proceedings, and 
other applicable regulations.
C. Cease Operations and Certifications

Another issue of major concern 
generated by the NPRM was whether 
the FHWA had exceeded its statutory 
authority by including in the 
“unsatisfactory” safety rating a 
provision that a motor carrier must 
cease operations in interstate or foreign 
commerce until it has certified that 
corrective action has been taken. Some 
respondents contended that this 
proposal improperly exceeds the power 
granted to the Secretary by Congress at 
49 U.S.C. 521(b)(5)(A). This section gives 
the Secretary authority to order an 
employer to cease all or part of its 
operations for violations that pose an 
imminent hazard.

The FHWA agrees that all or part of a 
motor carrier’s operations may only be 
shutdown by the Secretary when such 
operation poses an imminent hazard.
The automatic shutdown provision for 
an “unsatisfactory” safety rating, 
contained in the NPRM in | 385.3, is thus 
not included in the final rule.

A motor carrier receiving a 
“conditional” or “unsatisfactory” rating 
will be required to certify to the FHWA, 
within 30 days, that corrective action 
has been taken to meet the safety fitness 
standard. Failure to make the required 
certification, or filing a false 
certification, will subject a motor carrier 
to civil or criminal prosecution.

A motor carrier with an unsatisfactory 
safety rating is considered to have a 
high risk for accidents and the FHWA 
will make strong efforts to reduce that 
risk. The carrier is given a list of items 
requiring corrective action and is 
required to certify within 30 days that 
corrective actions have been taken. A 
motor carrier certification is a statement 
by the carrier stating whether all 
corrective actions identified by the 
FHWA have been taken. The carrier 
will be placed in the Selective 
Compliance and Enforcement Program, 
under which problem areas will be 
identified and discussed with carrier 
management, and suggestions made for 
procedures to help achieve compliance 
with applicable regulations. A carrier 
failing to complete corrective actions 
and to make the required certification 
will be subject to formal enforcement 
action resulting in monetary fine or 
other sanctions.

It is the FHWA intention that an 
unsatisfactory or conditional safety 
rating will be a temporary condition. A 
carrier will either take corrective actions 
or will be subject to increasingly severe 
enforcement actions and sanctions that 
can result in the carrier being required 
to cease all or part of its commercial 
motor carrier operations.

D. Reason for Adverse Rating and 
Corrective Action To Be Taken

Twelve respondents stated that a 
motor carrier receiving an adverse 
rating should be summarily advised of 
the reasons for such a rating. Several 
further advised that this information 
must be provided by the individual who 
assigns the safety rating.

A copy of the safety or compliance 
review, containing a summary of the 
deficiencies and violations discovered, 
is given to the motor carrier upon 
conclusion of the examination. The Final 
Rule provides that the motor carrier will 
later be advised by letter of its safety 
rating and of those areas of 
noncompliance that were considered in 
the assignment of the safety rating.

In response to consideration of the 
merits of this recommendation, the 
notice (letter) advising a motor carrier of 
its safety rating will set forth those parts 
of the Federal Motor Carrier Safety 
Regulations (FMCSR's) or Hazardous 
Materials Regulations (HMR) of which 
the carrier was found to be in violation. 
Corrective actions with respect to 
violations and deficiencies and 
continued compliance with applicable 
regulations are a prerequisite to 
obtaining a “satisfactory” safety rating.
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E. Unique Identification Number
The NPRM mentioned the feasibility 

of the use of a unique identification 
number to identify a motor carrier, and 
the comments varied according to the 
respondent’s type of motor carrier 
operation. The use of a unique 
identification number was addressed as 
part of a final rule issued on May 19, 
1988 (53 F R 18042) to revise 49 CFR Part 
390, Federal Motor Carrier Safety 
Regulations. Under this rule a motor 
carrier must mark its vehicles with the 
name or trade name of the motor carrier, 
its address (city and State), and the 
identification number issued by the 
FHWA preceded by the letters USDOT.
II. Policy Considerations

The mission of the FHWA Office of 
Motor Carriers is to reduce commercial 
vehicle accidents and the related 
societal costs. The FHWA has 
established an enhanced framework 
within which it may carry out this 
mission. The safety rating procedure 
and its relationship with new national 
motor carrier safety programs is an 
integral part of the motor carrier safety 
effort.

It shall be the policy of the FHWA to 
monitor and inspect periodically new 
and “satisfactory” rated motor carriers 
operating in interstate and foreign 
commerce to ensure that motor carriers 
are meeting the safety fitness standard, 
minimize the inherent risks in the 
transportation of passengers and 
property by heavy commercial vehicles; 
and reduce highway accidents resulting 
in fatalities, injuries, and property 
damage.

Further, motor carriers that do not 
meet the safety fitness standards shall 
be placed in remedial programs 
designed to identify safety problems and 
assist motor carriers in meeting the 
safety fitness standard. When the 
compliance by a motor carrier rated less 
than satisfactory fails to improve, the 
FHWA will take appropriate action to 
eliminate the safety hazard including, 
but not limited to, initiating civil and 
criminal enforcement actions with 
progressively higher monetary fines, 
where appropriate.

The ATA succinctly commented that 
the "rating program should be remedial 
first and punitive second.” This 
statement generally reflects FHWA 
policy. This policy is addressed through 
a number of measures, activities, and 
sanctions included in the Educational 
and Technical Assistance (ETA), the 
Selective Compliance and Enforcement 
(SCE), and the Commercial Accident 
Prevention and Evaluation (CAPE) 
Programs.

A. National Motor Carrier Safety 
Program

The primary purpose of the National 
Motor Carrier Safety Program and the 
mission of the Office of Motor Carriers 
is to help reduce death, injury, and 
economic loss due to all types of 
commercial motor vehicle accidents. 
Therefore, the FHWA has, among other 
things, developed new programs to 
enhance its motor carrier safety efforts.

Specifically, three new national safety 
programs have been developed: (1) to 
ensure that motor carriers are meeting 
the safety fitness standard; (2) to 
provide an enforcement framework to 
systematically deal with problem 
carriers; and finally, (3) to measure and 
improve the effectiveness of FHWA’s 
activities and the safety regulations in 
reducing commercial motor vehicle 
accidents. The new safety programs and 
the “safety rating” relationship are 
described in the following paragraphs.

(1) Educational and Technical 
Assistance Program. A primary tool of 
the Educational and Technical 
Assistance Program is an on-site 
assessment, called a safety review, to 
determine whether a motor carrier has 
adequate safety management controls in 
place to meet the safety fitness 
standard.

During the initial contact with a motor 
carrier at the carrier’s principal place of 
business, a motor carrier safety 
specialist will determine whether the 
company is meeting the safety fitness 
standard. The safety specialist will 
identify safety problem areas and offer 
educational and technical assistance to 
the company for correcting the identified 
safety problems. The safety specialist 
may suggest methods and procedures for 
improving safety management controls 
and operations; offer recommendations 
to achieve compliance with applicable 
regulations; discuss positive accident 
prevention activities that have been 
effective for similar carrier operations; 
and, where appropriate, furnish an 
information packet to the carrier to 
enhance regulatory compliance and 
improve motor carrier safety.

A motor carrier assigned a 
“satisfactory” safety rating is entered 
into the Educational and Technical 
Assistance Program and continues to 
receive selected safety information from 
the Office of Motor Carriers. 
Additionally, carriers rated 
"satisfactory” will be monitored through 
a national motor carrier safety data 
system that compiles state enforcement 
data and will be contacted or visited 
periodically to ensure that these carriers 
are continuing to meet the safety fitness 
standard.

The technical and educational 
assistance provided by the FHWA to 
individual motor carriers, the continual 
monitoring of actual motor carrier safety 
records through Safetynet, and 
informational safety contacts (i.e., 
perodic news releases, technological 
transfer, informational updates, and 
newly identified safety 
countermeasures) should help improve 
the safety posture of the motor carrier 
industry.

(2).Selective Compliance and 
Enforcement Program. A carrier with 
inadequate safety management controls, 
that is in noncompliance with the safety 
regulations, and/or is experiencing a 
significant number of highway accidents 
is placed in the Selective Compliance 
and Enforcement Program.

Carriers placed in the Selective 
Compliance and Enforcement Program 
will be sorted by types of operations 
posing the greatest risks to highway 
safety and scheduled for contact 
accordingly. The contact will be through 
a compliance review, which consists of 
an on-site investigation of a motor 
carrier’s operations. This investigation 
could cover factors such as drivers’ 
hours of service, driver qualifications, 
commercial license requirements; 
vehicle inspection, maintenance and 
repair; financial responsibility; and 
accident and other business records to 
determine whether a motor carrier 
meets the safety fitness standard.

The findings of a compliance review 
may result in the following: (1) If the 
carrier’s rating is upgraded to 
“satisfactory” and its preventable 
accident rate is at or below the average 
determined by valid statistical sampling 
methods, it is removed from the 
Selective Compliance and Enforcement 
Program and placed in the Educational 
and Technical Assistance Program for 
continued monitoring, (2) If the carrier’s 
rating is upgraded to “satisfactory” but 
its preventable accident rate is high, it is 
placed in the Commercial Accident 
Prevention and Evaluation Program, (3) 
If the carrier continues to be 
"unsatisfactory,” or is rated 
"conditional” following a compliance 
review, the carrier remains in the 
Selective Compliance and Enforcement 
Program until the motor carrier meets 
the safety fitness standard.

The motor carrier will be encouraged 
to contact the safety specialist to 
discuss any safety issues and problems 
that have prevented the motor carrier 
from meeting the safety fitness standard. 
These carriers are subject to another 
safety review after sufficient time has 
elapsed to allow the carriers to initiate 
safety countermeasures to meet the
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safety fitness standard. If the motor 
carrier is meeting the safety fitness 
standard, the follow-up compliance 
review may be used to upgrade a 
“conditional” safety fitness rating to 
"satisfactory.”

Examples of Selective Compliance 
and Enforcement Program actions 
include, but are not limited to, the 
following:

• Initiating additional educational 
and technical assistance.

• Requiring the carrier to develop a 
safety plan and implement safety 
management controls to meet the safety 
fitness standard.

• Initiating combined Federal and 
state compliance and enforcement 
activities with state counterparts 
participating in the Federal Motor 
Carrier Safety Assistance Program 
(MCSAP).

• Intervening for safety reasons in 
ICC actions pertaining to operational 
authority.

• Disqualifying all or some of the 
drivers used by a motor carrier.

• Issuing a written order to cease 
certain operations.

• Initiating successive civil or 
criminal actions with increasingly higher 
fines for continued noncompliance.

(3) Commercial Accident Prevention 
and Evaluation Program. Carriers that 
meet the safety fitness standard, but still 
have too many preventable accidents, 
are put into the Commercial Accident 
Prevention and Evaluation Program.

The purpose of the Commercial 
Accident Prevention and Evaluation 
Program contact is to analyze 
preventable accident data specific to the 
individual carrier, identify safety 
problem areas, and initiate 
countermeasures to reduce the risks of 
preventable accidents.

To help in this activity, the FHWA 
Motor Carrier Safety Management 
Information System will provide 
preventable accident profiles for the 
individual company and aggregate 
national/regional/state accident 
information for analysis and 
Comparisons. The FHWA motor carrier 
safety specialist will ask the carrier to 
verify and analyze the accident 
statistics from its own accident records 
and work with the motor carrier to 
develop and initiate specific 
countermeasures to reduce the risks of 
recurring accidents.

The Commercial Accident Prevention 
and Evaluation Program contacts are not 
structured, but are situational depending 
on the problem areas unique to the 
individual carriers. Successful 
countermeasures related to specific 
types of preventable accidents will be 
documented and passed on to other

carriers and the industry through other 
Commercial Accident Prevention and 
Evaluation Program contacts and the 
Educational and Technical Assistance 
Program.

Finally, another mechanism for 
accident prevention is the special 
accident and hazardous materials 
incident investigations conducted by 
FHWA on a selected basis to identify 
“cause and effect” accident patterns.
B. Sanctions

The Motor Carrier Safety Act of 1984 
(Pub. L. 98-554, 98 Stat. 2832, 49 U.S.C. 
app. 2501 et seq.) prescribes a wide 
range of penalties to which a motor 
carrier or employee may be subject. 
These include a provision that the 
Attorney General, upon request of the 
Department of Transportation, may 
bring an action in an appropriate United 
States District Court for equitable relief 
to redress violations of the safety 
regulations. The district court may grant 
such relief as is necessary or 
appropriate, including mandatory or 
prohibitive relief, interim equitable 
relief, and punitive damages.

The Motor Carrier Safety Act of 1984 
provides authority to require safety 
records and provides sanctions for the 
willful failure to prepare, use, and retain 
such records that can be audited by 
state and Federal authorities. The Act 
also provides criminal and civil 
penalties for certain substantial vehicle 
and equipment violations where a 
carrier or driver is operating a vehicle 
knowing the defects existed, and 
therefore choosing to disregard public 
safety.

Further, there is a middle range of 
violations between those of 
recordkeeping noncompliance and 
willful negligence. Examples of these 
types of violations are those in which a 
carrier or driver simply fails to maintain 
equipment or disregards hours-of- 
service limitations because it is 
inconvenient or because it is profitable 
not to comply. These types of violations 
are not isolated human errors, but rather 
patterns of equipment violations or 
operating conduct that any responsible 
business entity could detect and correct 
if it wanted to meet its full safety 
responsibility to the public. The Act 
provides for sanctions for those “serious 
patterns of safety violations” that 
individually may not have a high 
probability of causing an immediate 
accident, but collectively could lead to 
accidents.

The Act provides for a civil penalty of 
up to $500 for a recordkeeping violation. 
Each day of a violation constitutes a 
separate offense. However, the total 
civil penalty assessed a violator for all

recordkeeping offenses relating to a 
single violation cannot exceed $2,500. If 
a serious pattern of safety violations, 
other than recordkeeping violations, 
exists or has occurred, a civil penalty of 
up to $1,000 for each violation may be 
assessed, to a maximum of $10,000 for 
each such pattern of violations. If a 
substantial health or safety violation 
exists or has occurred which could 
reasonably lead to or has resulted in 
serious personal injury or death, a civil 
penalty of up to $10,000 may be assessed 
for each violation. No civil penalty, 
except recordkeeping penalties, may be 
assessed against an employee unless it 
is determined that the employee’s action 
constituted gross negligence or reckless 
disregard for safety, in which case the 
civil penalty may not exceed a total of 
$1,000 for each violation. A conviction of 
driving a commercial motor vehicle 
while under the influence of drugs or 
intoxicating beverages is an example of 
the latter category.

Provision is also made for criminal 
penalties for employers and employees 
operating a commercial motor vehicle 
who knowingly and willfully violate the 
safety regulations. Penalties for an 
employer are a fine of up to $25,000 and/ 
or imprisonment not to exceed one year. 
An employee is subject to a fine not to 
exceed $2,500 if while operating a 
commerical motor vehicle the 
employee’s activities led or could have 
led to serious injury or death.

Finally, the purpose of these criminal 
and civil penalties is to induce further 
compliance and effect a positive change 
in motor carrier safety management 
behavior. In assessing civil penalties, or, 
when appropriate, in recommending 
criminal penalties, the Federal Highway 
Administration’s Office of Motor 
Carriers intends to aggressively pursue 
these penalties to the fullest. At the 
same time, the office of Motor Carriers 
will take into account the nature, 
circumstances, extent, and gravity of the 
violations; also considered will be the 
degree of culpability, history of prior 
offenses, ability to pay, the effect on the 
ability of the violator to continue to do 
business, and such other matters as 
justice and public safety may require. 
The structured programs discussed in 
Section “A” will provide the FHWA 
with the means to make more effective 
use of authorized sanctions, and 
improve the rationale for resorting to 
this type of enforcement. However, 
sanctions will be applied when 
appropriate, even for carriers whose 
overall safety rating is or has been 
satisfactory.

Title 49 CFR 386.72(b), which was 
added on June 1,1987 (52 FR 20587),
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implements the procedure as to motor 
carrier safety imminent hazards. This 
section gives the Associate 
Administrator for Motor Carriers, or his 
or her delegate, authority to order a 
vehicle or employee out of service or 
order an employer to cease all or part of 
the employer’s commercial motor 
vehicle opeations. In this context, 
“imminent hazard” means any condition 
of the carrier’s commercial motor 
vehicle operations which is likely to 
result in serious injury or death if not 
discontinued immediately. Section 
386.72(b) is being amended to make it 
clear that immediate compliance is 
required.

FHWA’s existing authority to place 
vehicles {§ 396.9) and drivers (§ 395.13) 
out-of-service on the highway remains 
unchanged.
C. Safetynet

In order to support the three programs 
previously described, the FHWA has 
established an information exchange 
system called Safetynet.

Safetynet is an automated system of 
microcomputers and programs that 
collects safety information from states 
participating in the Motor Carrier Safety 
Assistance Program (MCSAP). It will 
integrate the state vehicle inspection 
systems with the Federal databases 
which contain inspection, accident, and 
safety audit information. There will be a 
full interchange of data between the 
states and the Federal computer 
systems.

Safetynet will support the mission of 
the FHWA’s Office of Motor Carriers by 
identifying problem carriers through 
uniform data collected on a nationwide 
basis by all participating states. The 
performance of problem carriers will be 
tracked and follow-up actions initiated.

When Safetynet is fully developed as 
a system, the motor carrier safety profile 
will contain inforination from the 
following sources:

• Roadside driver and vehicle 
inspections,

• Safety and compliance reviews,
• Vehicle accident information, and
• Enforcement information, sanctions, 

etc.
Safetynet will enhance 

decisionmaking and assist FHWA in 
tracking and monitoring carriers in the 
National Education and Technical 
Assistance, Commercial Accident 
Prevention and Evaluation, and 
Selective Compliance and Enforcement 
Programs. Hie information system will 
help target carriers for safety and 
compliance reviews, determine which 
carriers require further review, or 
indicate other appropriate action.

III. Section-by-Section Discussion 
Section 385.1 Purpose and Scope

A purpose and scope section specifies 
that this rule establishes procedures to 
determine the safety fitness of and 
assign safetjr ratings to all motor 
carriers subject to the jurisdiction of the 
FHWA, including applicants to the ICC 
for motor carrier operating authority.
Section 385.3 Definitions

The definition section defines the 
meaning of three safety ratings: 
“Satisfactory,” "conditional,” and 
“unsatisfactory.” Unrated is not 
considered a safety rating. Additional 
definitions define the two types of 
reviews conducted at a motor carrier’s 
principal place of business which will 
result in the assignment of a safety 
rating or a change in a safety rating. The 
two types of examinations are 
"compliance” and "safety” reviews. 
Definitions have also been included for 
the terms “applicable safety regulations 
or requirements,“'"preventable 
accident,” and “safety management 
controls."
Section 385.5 Safety Fintness Standard

The safety fitness standard was 
developed as a satisfactory benchmark 
against which a motor carrier may 
measure its safety posture. Also, FHWA 
in determining the safety fitness of a 
motor carrier, shall use the safety fitness 
standard for assigning safety ratings.
Section 385.7 Factors to be Considered

This section discusses the factors 
considered in determining the safety 
fitness of a motor carrier and assigning 
a safety rating. The factors considered 
indicate whether or not a motor carrier 
has adequate safety management 
controls in place to ensure compliance 
with applicable regulatory standards, 
and whether these controls are 
functioning effectively. The safety and 
compliance reviews are the primary 
tools for gathering information for the 
assessment of a carrier’s safety fitness. 
The factors considered include the 
following:

• Adequacy of safety management 
controls.

• Frequency and severity of 
regulatory violations.

• Frequency and severity of driver/ 
vehicle roadside inspection regulatory 
violations.

• Number of out-of-service driver/ 
vehicle violations.

• Increase or decrease in identical 
regulatory violations discovered, in 
safety and compliance reviews.

• Frequency of accidents, hazardous 
materials incidents, reportable accident

rate per million miles, reportable 
preventable accident rate per million 
miles and whether these accident and 
incident indicators have improved or 
deteriorated over time.

• Violations of state safety rules, 
regulations, standards, and orders 
applicable to commercial motor vehicles 
and motor carrier safety when 
compatible with Federal rules, 
regulations, standards, and orders.

The number of violations and vehicle 
accidents will be weighted to reflect the 
size of the carrier’s operations before 
assigning a safety rating.

Section 385.9 Determination of a Safety 
Rating

The determination of safety fitness 
and the assignment of safety ratings will 
be made by FHWA following the 
assessment of the rating factors 
prescribed in § 385.7. Hie safety fitness 
determination involves comparing the 
current safety fitness posture to the 
safety fitness standard and assigning a 
safety rating which best describes the 
current safety fitness posture of the 
evaluated motor carrier.

Section 385.11 Notification of Safety 
Ratings

The section for notification of safety 
ratings stipulates that the FHWA shall 
notify a motor carrier in writing of the 
safety rating assigned.

Notification of a “conditional” or 
“unsatisfactory” rating will include a list 
of those items for which immediate 
corrective action must be taken to 
improve the carrier’s overall safety 
performance.

Section 385.13 Motor Carrier 
Certification

A motor carrier receiving a safety 
rating of less than satisfactory (adverse 
rating) will be advised of those specific 
items for which immediate corrective 
action must be taken.

A motor carrier receiving a rating of 
"conditional” or “unsatisfactory” shall 
certify to the FHWA, within 30 days 
after receipt of the safety rating, that 
corrective action has been taken on all 
items requiring corrective action.

While a motor carrier has 30 days to 
certify to FHWA that corrective action 
has been taken, the FHWA is not 
establishing for a motor carrier a 30 day 
grace period or 30 days of relief from frill 
compliance with applicable Federal 
safety and hazardous materials 
regulations. Failure to certify or falsely 
certifying under this section, moreover, 
will subject a carrier to additional 
penalties under 49 U.S.C. 522(h).
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A motor carrier receiving a 
conditional or unsatisfactory safety 
rating will be entered into the Selective 
Compliance and Enforcement Program, 
which is one of the national motor 
carrier safety programs designed to 
assist the carrier in meeting the safety 
fitness standard. These carriers will be 
scheduled for follow-up compliance 
reviews as appropriate to determine if 
the safety rating should be changed to 
satisfactory or if other educational, 
remedial or punitive measures are 
necessary.

Finally, a carrier may be required to 
furnish additional documentation to 
substantiate any certification, or a 
carrier may be visited for an on-site 
review to verify that corrective actions 
were taken and to determine if the 
carrier meets the safety fitness 
standard.
Section 385.15 Review of a Safety Rating

The opportunity to submit a formal 
petition for review of a safety rating is 
provided for nonroutine cases such as 
those where the carrier disputes the 
findings of an on-site safety or 
compliance review underlying the 
rating. The section pertaining to review 
of safety ratings establishes the 
procedure for filing a petition for such 
review and indicates the basis for 
consideration of a change in a safety 
rating.

Section 385.17 Request for a Change in a 
Safety Rating

This section establishes the procedure 
for a motor carrier to request a change 
in a safety rating where there are no 
disputes and the basis for the change of 
the rating is evidence that corrective 
action has been taken and that 
operations are currently being 
conducted pursuant to the safety fitness 
standard.

Section 385.19 Safety Fitness 
Information

The safety rating assigned to a motor 
carrier is considered to be a factor that 
affects highway safety and, therefore, 
will be made available to the public 
upon request.

The FHWA when considering 
requests for safety fitness information, 
will make available information 
regarding the specific rating 
classification of a motor carrier. These 
rating classifications are: 
“unsatisfactory,” "conditional,” and 
“satisfactory,” and are defined in 49 
CFR 385.3, Definitions. Further, when 
reporting on unrated carriers, FHWA 
will distinguish between those carriers 
which have or have not filed Form 
MCS-150.

The FHWA believes that making 
safety ratings public will have a positive 
economic impact on the industry and 
enhance highway safety. Given a choice, 
a shipper will prefer using a company 
that meets the safety fitness standard 
since the shipper’s economic well-being 
depends upon moving the product safely 
and efficiently through the 
transportation system. Insurance 
companies may also evaluate this 
information and through setting 
premiums that consider this rating, 
provide an economic incentive to help 
maintain safety. Safety ratings will be 
made available to the Interstate 
Commerce Commission and the 
Department of Defense by remote 
computer terminals to further enhance 
motor carrier safety.

Written or oral requests for safety 
ratings must identify the motor carrier 
by name, principal office address, and, if 
known, the docket number assigned by 
the Interstate Commerce Commission.

Written requests must be addressed 
to the Office of Motor Carrier 
Information Management and Analysis, 
HIA-1, Federal Highway 
Administration, 400 Seventh Street, SW., 
Washington, DC 20590.

Oral requests will be given an oral 
response by telephone. The FHWA will 
make available, through the 
communications media, a telephone 
number for interested persons who wish 
to obtain the safety rating of a motor 
carrier.

Section 385.21 Motor Carrier 
Identification Report

This section requires all unrated 
motor carriers to file a one-time short 
Motor Carrier Identification Report 
designated Form MCS-150. The purpose 
of the report is to identify previously 
unknown motor carriers operating in 
interstate or foreign commerce, to 
update the motor carrier census, to 
require the carrier to certify that it is 
familiar with the Federal Motor Carrier 
Safety Regulations, and to assist FHWA 
in prioritizing motor carriers for safety 
review contacts. A motor carrier that 
has received written notification of a 
safety rating by FHWA is not required 
to file the Motor Carrier Identification 
Report.

The ICC Register is published each 
working day, Monday through Friday, 
except for legal holidays. It contains a 
daily summary of motor carrier 
applications, decisions, and notices 
issued by the ICC. A copy of the ICC 
Register is furnished to the FHWA. The 
FHWA monitors this Register and, when 
an unrated motor carrier makes 
application to the ICC for motor carrier 
operating authority, the FHWA will

attempt to contact the applicant 
personally for the purpose of initiating a 
safety fitness review. However, it is the 
carrier’s responsibility to obtain and file 
the Form MCS-150. FHWA will attempt 
to conduct an on-site review and assign 
the carrier a safety rating prior to the 
date the ICC issues a final decision on 
the motor carrier’s application for 
permanent operating authority. Such a 
safety rating will be available to the ICC 
by remote computer terminals. The rated 
entity will be advised of its safety rating 
in writing.

Section 385.23 Failure to Report

All unrated motor carriers currently 
conducting operations in interstate or 
foreign commerce are required to file a 
one-time Motor Carrier Identification 
Report within 90 days after the effective 
date of this rule. A motor carrier 
beginning operations after the effective 
date of this rule is required to file the 
form within 90 days after beginning 
operations. Failing to report, making 
false statements, or furnishing 
misleading information shall subject the 
motor carrier to civil or criminal 
penalties.

IV. Regulatory Impact
The FHWA has determined that this 

document does not contain a major rule 
under Executive Order 12291. However, 
this rulemaking action has been placed 
on DOT’S Regulatory Program for 
significant rulemaking. It is anticipated 
that the direct cost of this rulemaking to 
the individual applicant will be minimal 
since it imposes little regulatory 
obligation upon the motor carrier. The 
benefits provided by this rule would be 
a decrease in accidents and 
consequently a decrease in economic 
and societal costs. The economic and 
safety impacts of this rule are further 
discussed and analyzed in a Regulatory 
Evaluation and Regulatory Flexibility 
Analysis which has been prepared and 
is available for inspection in the public 
docket and may be obtained from the 
FHWA at the address provided under 
the heading “For Further Information 
Contact.”

V. Regulatory Flexibility Act/Paper 
Reduction

With regard to the assessment of the 
impact this rule will have on small 
entities pursuant to the Regulatory 
Flexibility Act (Pub. L. 96-354), the 
reasons for, objectives, and legal basis 
of this action have been previously 
explained in this notice. In consideration 
of the potential benefits, the FHWA 
hereby certifies that this action will not
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have a significant economic impact on a 
substantial number of small entities.

The collection of information 
requirements contained in this rule are 
being submitted to the Office of 
Management and Budget for Teview 
under the provisions of the Paperwork 
Reduction Act of 1980 [Pub. L. 98-511).

A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 
this action with the Unified Agenda.
Federalism Assessment

This final regulation revises Part 385 
of the FMCSRs and addresses the issue 
of safety fitness procedures as it 
pertains to motor carriers of property 
and passengers engaged in interstate or 
foreign commerce. Nothing in this 
document directly preempts any State 
law or regulation. Accordingly, it is 
certified that the policies contained in 
this document have been assessed in 
light of the principles, criteria, and 
requirements of Executive Order 12612 
and it is determined that there is no 
federalism impact.

List of Subjects

49 CFR Part 385
Highways and roads, Motor carriers, 

Motor vehicle safety, Reporting and 
recordkeeping requirements.
49 CFR Part 386

Administrative practice and 
procedure.
(Catalog of Federal Domestic Assistance 
Program Number 20.217 Motor Carrier 
Safety).

Issued on December 12,1968.
Robert E. Farris,
Federal Highway Administrator.

In consideration of the foregoing, the 
FHWA is amending Title 49, Code of 
Federal Regulations, Subtitle B, Chapter 
IIII as follows:

1. Part 385 is revised to read as 
follows:

P AR T 385— S A F E TY  FITN ESS 
PROCEDURES

Sec.
385.1 Purpose and scope.
385.3 Definitions.
385.5 Safety fitness standard.
385.7 Factors to be considered in determining 

a safety rating.
385.9 Determination of a safety rating.
385.11 Notification of a safety rating.

Sec.
385.13 Motor carrier certification.
385.15 Review of a safety rating.
385.17 Request for a change in a safety 

rating.
385.19 Safety fitness information.
385.21 Motor carrier identification report. 
385.23 Failure to report.

Appendix—Form MCS-150, Motor Carrier 
Identification Report

Authority: 49 U.S.C. app. 2512; 49 U.S.C.
104, 504, 521(b)(5)(A), and 3102; 49 CFR 1.48.

§ 385.1 Purpose and scope.
(a) This part establishes procedures to 

determine the safety fitness of motor 
carriers, to assign safety ratings, and to 
take remedial action when required.

(b) The provisions of this part apply to 
all motor carriers subject to the 
jurisdiction of the FHWA.

§ 385.3 Definitions.
Applicable safety regulations or 

requirements means 49 CFR Subtitle B, 
Chapter III, Subchapter B—Federal 
Motor Carrier Safety Regulations; and 
49 CFR Subtitle B, .Chapter I, Subchapter 
C—Hazardous Materials Regulations.

Preventable accident on the part of a 
motor carrier means an accident (1) that 
involved a commercial motor vehicle, 
and (2) that could have been averted but 
for an act, or failure to act, by the motor 
carrier or the driver.

Reviews. For the purposes of this part:
(1) Compliance review  means an on

site investigation of motor carrier 
operations, such as drivers* hours of 
service, maintenance and inspection, 
driver qualification, commercial drivers 
license requirements, financial 
responsibility, accidents, and other 
safety and business records to 
determine whether a motor carrier 
meets the safety fitness standard. A 
compliance review may be conducted to 
review a motor carrier’s operation in 
response to a request to change a safety 
rating, to investigate a complaint, or to 
investigate the operations of an 
unsatisfactory or conditionally rated 
motor carrier identified by a safety 
review, or as part of a routine periodic 
inspection of a carrier that has been 
rated satisfactory. The compliance 
review may result in the initiation of an 
enforcement action.

(2) Safety review, means an on-site 
assessment to determine if a motor 
carrier has adequate safety management 
controls in place and functioning to meet 
the safety fitness standard. The safety 
review includes a review of selected 
carrier records and operations. It is used 
to gather information for assigning 
ratings to unrated carriers and may also 
be used to change safety ratings. Hie 
safety review will not ordinarily result 
in the institution of an enforcement

action, but may if circumstances 
warrant.

(3) Safety management controls 
means the systems, programs, practices, 
and procedures used by a motor carrier 
to ensure compliance with applicable 
safety and hazardous materials 
regulations, to ensure the safe 
movement of products and passengers 
through the transportation system, and 
to reduce the risk of highway accidents 
and hazardous materials incidents 
resulting in fatalities, injuries, and 
property damage.

Safety ratings: (1) Satisfactory safety 
rating means that a motor carrier has in 
place and functioning adequate safety 
management controls to meet the safety 
fitness standard prescribed in § 385.5. 
Safety management controls are 
adequate if they are appropriate for the 
size and type of operation of the 
particular motor carrier.

(2) Conditional safety rating means a 
motor carrier does not have adequate 
safety management controls in place to 
ensure compliance with the safety 
fitness standard that could result in the 
occurrences listed in § 385.5(a) through 
(h).

(3) Unsatisfactory safety rating means 
a motor carrier does not have adequate 
safety management controls in place to 
ensure compliance with the safety 
fitness standard which has resulted in 
occurrences listed in § 385.5(a) through
(h).

(4) Unrated carrier means that a 
safety rating has not been assigned to 
the motor carrier by the FHWA.

§ 385.5 Safety fitness standard.
The satisfactory safety rating is based 

on the degree of compliance with die 
safety fitness standard for motor 
carriers. To meet the safety fitness 
standard, the motor carrier shall 
demonstrate that it has adequate safety 
management controls in place, which 
function effectively to ensure acceptable 
compliance with applicable safety 
requirements to reduce the risk 
associated with:

(a) Commercial driver’s license 
standard violations (Part 383),

(b) Inadequate levels of financial 
responsibility (Part 387),

(c) The use of unqualified drivers (Part 
391),

(d) Improper use and driving of motor 
vehicles (Part 392),

(e) Unsafe vehicles operating on the 
highways (Part 393),

(f) Nonreporting of accidents (Part
394) ,

(g) The use of fatigued drivers (Part
395) ,
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(h) Inadequate inspection, repair, and 
maintenance of vehicles (Part 396),

(i) Transportation of hazardous 
materials, driving and parking rule 
violations (Part 397),

(j) Violation of hazardous materials 
regulations (Parts 170 through 177), and

(k) Motor vehicle accidents and 
hazardous materials incidents.

§ 385.7 Factors to be considered in 
determining a safety rating.

The factors to be considered in 
determining the safety fitness and 
assigning a safety rating include 
information from safety reviews, 
compliance reviews and any other data. 
The factors may include all or some of 
the following:

(a) Adequacy of safety management 
controls. The adequacy of controls may 
be questioned if their degree of 
formalization, automation, etc., is found 
to be substantially below the norm for 
similar carriers. Violations, accidents or 
incidents substantially above the norm 
for similar carriers will be strong 
evidence that management controls are 
either inadequate or not functioning 
properly.

(b) Frequency and severity of 
regulatory violations.

(c) Frequency and severity of driver/ 
vehicle regulatory violations identified 
in roadside inspections.

(d) Number and frequency of out-of
service driver/vehicle violations.

(e) Increase or decrease in similar 
types of regulatory violations discovered 
during safety or compliance reviews.

(f) Frequency of accidents; hazardous 
materials incidents; reportable accident 
rate per million miles; reportable 
preventable accident rate per million 
miles; and other accident indicators; and 
whether these accident and incident 
indicators have improved or 
deteriorated over time.

(g) The number and severity of 
violations of state safety rules, 
regulations, standards, and orders 
applicable to commercial motor vehicles 
and motor carrier safety that are 
compatible with Federal rules, 
regulations, standards, and orders.

§ 385.9 Determination of a safety rating.
Following a safety or compliance 

review of a motor carrier operation, the 
FHWA, using the factors prescribed in 
§ 385.7, shall determine whether the 
present operations of the motor carrier 
are consistent with the safety fitness 
standard set forth in § 385.5, and assign 
a safety rating accordingly.

§ 385.11 Notification of a safety rating.
(a) Following a safety or compliance

review, the FHWA shall determine the 
safety fitness of a motor carrier and 
notify the motor carrier in writing of the 
assigned safety rating.

(b) Notification of a “conditional” or 
"unsatisfactory" rating will include a list 
of those items for which immediate 
corrective action must be taken.

§ 385.13 Motor carrier certification.
(a) Upon notification of a conditional 

or unsatisfactory safety rating, a motor 
carrier shall certify to the FHWA, within 
30 days, whether all corrective actions 
identified by FHWA have been taken.

(b) Certification required by this 
section must be made to the Regional 
Director, Office of Motor Carrier Safety, 
as listed at 49 CFR 390.40, for the FHWA 
region in which the carrier maintains its 
principal place of business for safety.

(c) Failure to certify or falsely 
certifying under this section will be 
considered a reporting violation under 
49 U.S.C. 522(b).

§ 385.15 Review of a safety rating.
(a) A petition for review of a safety 

rating, where there are factual disputes, 
must list all factual issues disputed and 
be accompanied by any information or 
documents the motor carrier is relying 
upon as the basis for its petition for a 
change in its assigned safety rating.

(b) The petition must be submitted to 
the Director, Office of Motor Carrier 
Safety Field Operations, within 90 days 
of the date of notification of the 
assignment, or change, of a safety rating.

(c) Following the review of a petition, 
the Director, Office of Motor Carrier 
Safety Field Operations, may request 
the motor carrier to submit additional 
data and attend a conference to discuss 
the safety rating. Failure to provide 
information in response to any 
reasonable or lawful request, o t failure 
to attend the conference may result in 
dismissal of the petition.

(d) The Director, Office of Motor 
Carrier Safety Field Operations, shall 
notify the motor carrier in writing of a 
decision on a petition for review of a 
safety rating.

§385.17 Request for a change in a safety 
rating.

(a) A request for a change in a safety 
rating, where there are no disputes, and 
when the basis for the change is 
evidence that corrective action has been 
taken and that operations are currently 
being conducted pursuant to the safety 
fitness standard specified in § 385.5, 
shall be directed in writing to the 
Regional Director of Motor Carrier 
Safety for the FHWA Region in which

the motor carrier maintains its principal 
place of business. The Regional Office 
addresses are listed in 49 CFR 390.40.

(b) Appropriate Federal Highway 
Administration personnel will contact 
the motor carrier relative to scheduling a 
compliance review.

§ 385.19 Safety fitness information.

(a) Ratings will be made available to 
the Interstate Commerce Commission 
and the Department of Defense 
telephonically or by remote computer 
terminals.

(b) The safety rating assigned to a 
motor carrier will be made available to 
the public upon request. Any person 
requesting the assigned rating of a motor 
carrier shall provide the FHWA with the 
motor carrier name, principal office 
address, and, if known, the ICC assigned 
docket number, if any.

(c) Requests shall be addressed to the 
Office of Motor Carrier Information 
Management and Analysis, HIA-1, 
Federal Highway Administration, 400 
Seventh Street, SW., Washington, DC 
20590.

(d) Oral requests by telephone will be 
given an oral response.

§ 385.21 Motor carrier identification 
report.

(a) All motor carriers currently 
conducting operations in interstate or 
foreign commerce shall file a Motor 
Carrier Identification Report, Form 
MCS-150, within 90 days after the 
effective date of this rule. Exception:
The provisions of this section do not 
apply to a motor carrier that has 
received written notification of a safety 
rating from the FHWA.

(b) All motor carriers beginning 
operation after the effective date of this 
rule shall file the Motor Carrier 
Identification Report, Form MCS-150, 
within 90 days after beginning 
operations.

(c) The Motor Carrier Identification 
Report, Form MCS-150, is available 
from all FHWA region and division 
motor carrier safety offices nationwide 
and from FHWA Office of Motor Carrier 
Information Management and Analysis, 
400 Seventh Street, SW., Washington,
DC 20590.

(d) The completed Motor Carrier 
Identification Report, Form MCS-150, 
shall be filed with the FHWA, Office of 
Motor Carrier Information Management 
and Analysis, 400 Seventh Street, SW., 
Washington, DC 20590.

§ 385.23 Failure to report.

Failure by a motor carrier to file a
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Motor Carrier Identification Report, 
Form MCS-150, pursuant to the 
provisions of § 385.23, or furnishing 
misleading information or making false 
statements upon the MCS-150 shall 
subject the offender to the penalties 
prescribed in Title 49, United States 
Code, 522(b).
Appendix—Form MCS-150; Motor 
Carrier Identification Report
Federal Highway Administration, Office of 

Motor Carriers, Information Management 
and Analysis, HIA-10, 400 Seventh Street, 
SW., Washington, DC 20590

Motor Carrier Identification Report
Pursuant to 49 U.S.C. 504 (1982 & Supp. Ill 

1985), and the regulations codified in 49 CFR 
Part 385, a motor carrier conducting 
operations in interstate or foreign commerce 
shall file a one-time Motor Carrier 
Identification Report, Form MCS-150, within 
90 days after the effective date of this rule. A 
new motor carrier shall file a Form MCS-150 
within 90 days after beginning operations. 
This provision does not apply to a motor 
carrier that has received written notification 
of a safety rating from the Federal Highway 
Administration. The completed MCS-150 
shall be filed with the Federal Highway 
Administration, at the above address.
A. Motor Carrier Identification
Legal Motor Carrier Name ----------------------
Trade Name (if any) -------------------------------
Headquarters Address ----------------------------
(Physical address, not mailing address)

(Number and Street/Route No.)

City State Zip Code 
Headquarters Telephone Number (include
area code)----------------------------------------------
Interstate Commerce Commission Docket 
Number (if any) MC----------------------------------
B. Operating Information

1. Circle letter of alphabet preceding each 
type of cargo you transport.
A. General freight
B. Household goods
C. Metal: sheets, coils, rolls
D. Motor vehicles
E. Driveaway/towaway
F. Logs, poles, beams, lumber
G. Building materials
H. Mobile homes
I. Machinery, large objects
J. Fresh produce
K. Liquids or gases
L. Intermodal containers
M. Passengers
N. Oil-field equipment
O. Livestock
P. Grain, feed, hay
Q. Coal/coke
R. Meat
S. New furniture/fixtures
T. U.S. mail
U. Chemicals
V. Commodities in dry bulk
W. Refrigerated food
X. Beverages
Y. Paper products
Z. Other___________

2. Do you transport hazardous materials in
quantities that require placarding?_______ ;
(Yes)_______ (No)

3. Average number of power vehicles 
operated per month during past 12* months

4. Average number of drivers used per
month during past 12* months_______

5. Number of vehicle miles traveled during
past 12* months_______

* If the information above represents a 
period of less than 12 months, state the 
number of months_______

C. Certification Statement
(to be completed by authorized official)
I , ----------------------------------------------------------
(please print name),
certify I am familiar with the Federal Motor 
Carrier Safety Regulations. Under penalties 
of perjury, I declare that the information 
entered on this report is, to the best of my 
knowledge and belief, true, correct and 
complete.
Signature ----------------------------------------------
Title ------------------------------- --------------------
Date ------------------ s----------- ;---------------------

P AR T 386— [AM END ED ]

2. The authority citation for Part 386 
continues to read as follows:

Authority: Commercial Motor Vehicle 
Safety Act of 1986, Title XII of Pub. L. 99-570 , 
100 Stat. 3207-170  (49 U.S.C. 2701 et seq.); 
Motor Carrier Safety Act of 1984, Pub. L. 9 8 -  
554, 98  Stat. 2829 (49 U.S.C. 2501 et seq.); 
recodification of Title 49, United States Code, 
Transportation, Pub. L. 97 -449 , 96  Stat. 2413 
(49 U.S.C. 104(c)(2), 501 et seq., 3101 et seq.); 
Hazardous Materials Transportation Act,
Pub. L. 9 3-633 , 88 Stat. 2156 (49 U.S.C. 1801 et 
seq .); Bus Regulatory Reform Act of 1982,
Pub. L. 97 -261 , 96  Stat. 1121 (49 U.S.C. 10927, 
note); Motor Carrier Act of 1980, Pub. L. 9 6 -  
296, 94 Stat. 820 (49 U.S.C. 10927, note); 49 
CFR 1 .4 5 ,1 .48 .

3. In § 386.72, paragraph (b)(2) is 
revised to read as follows:

§ 386.72 Imminent hazard.
* * * * *

(b) * * *
(2) Upon the issuance of an order 

under paragraph (b)(1) of this section, 
the motor carrier employer or driver 
employee shall comply immediately 
with such order. Opportunity for review 
shall be provided in accordance with 5 
U.S.C. 554, except that such review shall 
occur not later than 10 days after 
issuance of such order, as provided by 
section 213(b) of the Motor Carrier 
Safety Act of 1984 (49 U.S.C. 521(b)(5)).
[FR D oc. 88-29019; F iled  1 2 -1 6 -8 8 ; 8:45 am] 
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 652

[Docket No. 70617-7148]

Atlantic Surf Clam and Ocean Quahog 
Fisheries

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
a c t i o n : Notice of allowable surf clam 
fishing time.

SUMMARY: NOAA issues this notice to 
establish allowable fishing time at 36 
hours for each quarter of 1989 for 
vessels harvesting surf clams in the Mid- 
Atlantic Area of the exclusive economic 
zone. This action will provide flexibility 
and predictability to operators in the use 
of fishing time during the period. The 
intended effect is to match fishing effort 
to the available quota for the area. 
e f f e c t iv e  d a t e : January 1 through 
December 30,1989.
FOR FURTHER INFORMATION CONTACT: 
Jack Terrill, 508-281-3600 ext. 252. 
SUPPLEMENTARY INFORMATION: 
Regulations implementing the Fishery 
Management Plan for the Atlantic Surf 
Clam and Ocean Quahog Fisheries 
contain at 50 CFR 652.22(a)(3) a 
provision allowing the Regional Director 
to revise allowable fishing times to 
promote fishing for surf clams 
throughout the year with a minimum of 
changes. The Regional Director during 
the first quarter of 1987 decided, with 
the unanimous support of the Mid- 
Atlantic Fishery Management Council 
(Council), to exercise his authority under 
50 CFR 652.22(a)(3) to allocate fishing 
time by quarter and allow each operator 
the maximum flexibility possible to 
schedule that time to his/her best 
advantage. That program was continued 
for the remainder of 1987 and into 1988 
with some modifications required to 
facilitate enforcement.

For 1988, the Regional Director 
initially allocated 36 hours of fishing 
time for each quarter (52 FR 49019, 
December 29,1987). Based upon the 
catch rates for the year, it was 
necessary to increase the number of 
trips from six to eight for the last 
quarter, giving a total number of 26 trips 
for the year (53 FR 36462, September 20, 
1988). The Council at its November 1988 
meeting requested public comment on 
the flexible scheduling of the past two 
years versus the fixed scheduling 
alternative enacted previously. 
Commenters present at the meeting 
stated that the flexible scheduling
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allowed greater flexibility and safety 
and they requested that no changes be 
made.

Based on an analysis of 1988 quarterly 
fishing effort, projected trends for the 
upcoming quarter and comments from 
industry, the Regional Director has 
decided to again allocate 36 hours of 
fishing time for each quarter of 1989.
That time must be scheduled in the form 
of six fishing trips of six hours duration 
each. Adjustments to the number of trips 
to insure the attainment of the quarterly 
quota will be made to the quarter 
immediately following when more 
complete catch information is available.

The fishing trips must be scheduled 
with 10 days advance written notice to 
the Surf Clam Coordinator, NMFS, 2 
State Fish Pier, Gloucester, 
Massachusetts 01930. If this publication 
appears too late to allow such notice for 
those wishing to schedule trips during 
the first week of the first quarter, trips 
for that week only can be scheduled by 
calling (508) 281-3600 ext. 252.

Other Matters
This action is taken under the 

authority of 50 CFR Part 652 and is taken 
in compliance with Executive Order 
12291.

Authority: 16 U.S.C. 1801 et seq.

List of Subjects in 50 CFR Part 652

Fisheries, Reporting and 
recordkeeping requirements.

Dated: December 14,1988.
Richard H. Schaefer,
Director o f Office o f Fisheries, Conservation 
and Management, National Marine Fisheries 
Service.
[FR Doc. 88-29120 Filed 12-16-88; 8:45 am] 
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