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is for education and promotion, which at 
a total of $1,140,500, this item accounts 
for about 75 percent of the budget. Also, 
increases are made in production 
research (up $7,000 to $115,000) and in 
administrative expenses (up $16,500 to 
$281,500).

The committee unanimously 
recommended an assessment rate of 
$0,025 per 25-pound container, up one 
cent from last year. When applied to 
projected shipments of 54.3 million 
containers, this will generate 
assessment income of $1,357,500. This 
amount when added to about $12,500 in 
other income and $167,000 from the 
reserve fund will be adequate to cover 
budgeted expenses. The beginning 
reserve of $593,000 with above 
projections, will be reduced to $425,500, 
well within the marketing order limit of 
one fiscal year’s expenses.

While this action will impose some 
additional costs on handlers, the costs 
are in the form of uniform assessments 
on all handlers. Some of the additional 
costs may be passed on to producers. 
However, these costs will be 
significantly offset by the benefits 
derived from the operation of the 
marketing order. Therefore, the 
Administrator of AMS has determined 
that this action will not have a 
significant economic impact on a 
substantial number of small entities.

A proposed rule was published in the 
Federal Register (53 FR 39306, October 6, 
1988). That document contained a 
proposal to add § 966.226 to establish 
expenses and an assessment rate for the 
Florida Tomato Committee. That rule 
provided that interested persons could 
file comments through October 17,1988. 
No comments were received.

It is found that the specified expenses 
are reasonable and likely to be incurred 
and that such expenses and the 
specified assessment rate to cover such 
expenses will tend to effectuate the 
declared policy of the Act.

This action should be expedited 
because the committee needs to have 
sufficient funds to pay its expenses 
which are incurred on a continuous 
basis. In addition, handlers are aware of 
this action which was recommended by 
the committee at a public meeting. 
Therefore, the Secretary also finds that 
good cause exists for not postponing the 
effective date of this action until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553).

List of Subjects in 7 CFR Part 968

Marketing agreements and orders, 
Tomatoes (Florida).

For the reasons set forth in the 
preamble, 7 CFR Part 966 is amended as 
follows:

PART 966— TOM ATOES GROWN IN 
FLORIDA

1. The authority citation for 7 CFR 
Part 966 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as 
amended: 7 U.S.C. 601-674.

2. Section 966.226 is added to read as 
follows:

Note: This section will not be published in 
the Code of Federal Regulations.

§ 966.226 Expenses and assessment rate.
Expenses of $1,537,000 by the Florida 

Tomato Committee are authorized and 
an assessment rate of $0,025 per 25- 
pound container of tomatoes is 
established for the fiscal period ending 
July 31,1989. Unexpended funds may be 
carried over as a reserve.

Dated: October 26,1988.
William J. Doyle,
A ssociate Deputy Director, Fruit and 
Vegetable D ivision.
[FR Doc. 88-25135 Filed 10-28-88; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 981

Expenses and Assessment Rate for 
Almonds Grown in California

AGENCY: Agricultural Marketing Service, 
USDA.
a c t i o n : Final rule.

SUMMARY: This final rule authorizes 
expenditures and establishes an 
assessment rate for the 1988-89 crop 
year under the marketing agreement and 
order for California almonds. The 
almond marketing order requires that 
the assessment rate for a particular crop 
year shall apply to all assessable 
almonds handled from the beginning of 
such year. An annual budget of 
expenses is prepared by the Almond 
Board of California (Board) and 
submitted to the U.S. Department of 
Agriculture for approval. The members 
of the Board are handlers and producers 
of regulated almonds. They are familiar 
with the Board’s needs and with the 
costs for goods, services, and personnel 
in their local areas and are thus in a 
position to formulate an appropriate 
budget. The assessment rate 
recommended by the Board is derived 
by dividing anticipated expenses by 
expected shipments of assessable 
almonds. The assessment rate is applied 
to actual shipments and is expected to 
produce sufficient income to pay the 
Board’s anticipated expenses during the

1988-89 crop year. Funds to administer 
this program are derived from 
assessments on handlers.
EFFECTIVE DATES: July 1,1988, through 
June 30,1989.
FOR FURTHER INFORMATION CONTACT: 
Allen Belden, Marketing Specialist, 
Marketing Order Administration Branch, 
F&V, AMS, USDA, P.O. Box 96456,
Room 2525-S, Washington, DC 20090- 
6456; telephone: (202) 447-5120. 
SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Order No. 981 (7 CFR Part 981), both 
as amended, regulating the handling of 
almonds grown in California. The order 
is effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act.

This final rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein.

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
final rule on small entities.

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf.
Thus, both statutes have small entity 
orientation and compatibility.

There are approximately 115 handlers 
and 7,500 producers under the California 
almond marketing order. Small 
agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.1) as those 
having average gross annual revenues 
for the last three years of less than 
$500,000, and small agricultural service 
firms are defined as those whose gross 
annual receipts are less than $3,500,000. 
The majority of almond handlers and 
producers may be classified as small 
entities.

The almond marketing order requires 
that the assessment rate for a particular 
crop year shall apply to all assessable 
almonds handled from the beginning of 
such year. An annual budget of 
expenses is prepared by the Board and 
submitted to the U.S. Department of 
Agriculture (USDA) for approval. The 
members of the Board are handlers and 
producers of regulated almonds. They
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are familiar with the Board’s needs and 
with the costs for goods, services, and 
personnel in their local areas and are 
thus in a position to formulate an 
appropriate budget. The budget is 
formulated and discussed in public 
meetings. Thus, all directly affected 
persons have an opportunity to 
participate and provide input.

The assessment rate recommended by 
the Board is derived by dividing 
anticipated expenses by expected 
shipments of assessable almonds. 
Because that rate is applied to actual 
shipments, it must be established at a 
rate which will produce sufficient 
income to pay the Board’s expected 
expenses. The recommended budget and 
rate of assessment are usually acted 
upon by the Board before August 1 of 
each crop year, and expenses are 
incurred on a continuous basis. 
Therefore, the budget and assessment 
rate approval must be expedited so that 
the Board will have funds to pay its 
expenses.

The Board met on July 20,1988, and 
unanimously recommended 1988-89 
marketing order program expenditures 
of $16,130,309, and an assessment rate of 
2.65 cents per pound (kemelweight 
basis) of almonds.

The 2.65 cent per pound 1988-89 
assessment rate compares with a 1987- 
88 assessment rate of 2.8 cents per 
pound. While the 2.5 cent per pound 
creditable rate is the same as the 1987- 
88 rate, the .15 cent per pound non- 
creditable portion of the total 
assessment, which handlers must pay to 
the Board, is one-half of the .3 cent per 
pound 1987-88 rate.

Projected expenses of $16,130,309 for 
1988-89 compare with 1987-88 budgeted 
expenses of $15,995,334. Budget 
categories for 1988-89 are $894,300 for 
administrative expenses, $257,309 for 
production research $996,900 for public 
relations, and $56,800 for the 1989 crop 
estimate. Comparable actual 
expenditures for the 1987-88 crop were 
$676,789, $169,776, $744,428, and $54,100, 
respectively. The remaining 1988-89 
expenses of $13,925,000 is the estimated 
amount which handlers will spend on 
their own marketing promotion 
activities based on a projected 1988-89 
marketable California almond 
production of 557,000,000 kemelweight 
pounds and assumes that all handlers 
receive full credit against the 2.5 cent 
per pound creditable assessment 
obligation. For the 1987-88 crop year, 
$14,250,000 was budgeted for handler 
marketing promotion activities based on 
a projected marketable production of 
570,000,000 kemelweight pounds. An 
actual figure is not yet available 
because handler« have until December

31,1988, to complete marketing 
promotion activities for which they may 
receive credit toward their 1987-88 crop 
year creditable assessment obligations.

While this final action will impose 
some additional costs on handlers, the 
costs are in the form of uniform 
assessments on all handlers. Some of 
the additional costs may be passed on to 
producers. Further, these costs would be 
significantly offset by the benefits 
derived from the operation of the 
marketing order. Therefore, the 
Administrator of the AMS has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities.

This action adds a new § 981.337 and 
is based on Board recommendations and 
other information. A proposed rule was 
published in the September 16,1988, 
issue of the Federal Register (53 FR 
36053). Comments on the proposed rule 
were invited from interested persons 
until September 26,1988. Comments 
were received from Steven W. Easter, 
Vice President, Member and 
Government Relations, Blue Diamond 
Growers (Blue Diamond); Frank S.
Swain, Chief Counsel for Advocacy, U.S. 
Small Business Administration (SBA); 
and James G. Crecelius, General 
Manager, Monte Vista Farming 
Company.

In his comment, Mr. Easter stated that 
Blue Diamond, representing about 5,100 
California almond growers, supports the 
1988-89 budget expenditures and 
assessment rate for almonds.

The SBA, in their comment, disagreed 
with the USDA’s Regulatory Flexibility 
Act (RFA) certification and questioned 
the comment period of less than 30 days 
for the proposed rule. The SBA 
requested that the USDA perform a 
regulatory flexibility analysis. Section 
605(b) of the RFA provides that agency 
heads may certify that rules, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. That section 
further requires the agency to provide a 
succinct statement explaining the 
reasons for such certification. The AMS 
has considered the economic impact of 
this rule on small entities. It is the 
AMS’s view that the majority of 
handlers in the California almond 
industry may be classified as small 
businesses. The amount of assessment 
expenses attributable to such handlers 
is not significant in comparison to their 
gross annual receipts and therefore does 
not constitute a significant economic 
impact on them. Additionally, the 
budget and assessment rate was 
developed by the Board, which is 
comprised of members nominated by 
growers and handlers to represent their

interests in administering the marketing 
order. For these and other 
aforementioned reasons, the 
administrator of the AMS has certified 
that this action will not have a 
significant economic impact on a 
substantial number of small entities. 
This certification meets the applicable 
requirements of the RFA.

The SBA also criticized the ten-day 
comment period for the proposed rule. 
Since expenses are incurred on a 
continuous basis, it was determined that 
a comment period of less than 30 days 
was appropriate because the budget and 
assessment rate approvals needed to be 
expedited so that the Board would have 
sufficient funds to pay its expenses. The 
Board’s new fiscal year began July 1, 
1988, and the National Agricultural 
Statistics Service provided necessary 
information on the almond crop size on 
July 12,1988. Thus, the Board was able 
to unanimously recommend its projected 
budget expenditures and an assessment 
rate at its July 20,1988, public meeting. 
Since the Board’s fiscal year had 
already begun, a comment period of less 
than 30 days was deemed appropriate.

In his comment, Mr. Crecelius stated 
that the proposed advertising 
assessment is unfair and wasteful of 
growers’ money. The Board, composed 
of growers and handlers, has 
recommended the expenditures for 
advertising activities with a reasonable 
expectation of improved returns to 
producers. The Board and the USDA 
feels that generic advertising, as well as 
handler brand advertising, and 
marketing promotion activities benefits 
all handlers and growers by increasing 
demand for all almonds. Additionally, 
handlers may receive credit against 
their advertising assessments for 
activities other than brand advertising. 
Handlers may receive credit for generic 
advertising and for the following three 
types of marketing promotion 
expenditures: (1) The distribution of 
sample packages of almonds to 
charitable and educational outlets; (2) 
the purchase of promotional materials 
from the Board; and (3) certain costs 
related to mail order promotions. 
Alternatively, handlers may receive 150 
percent credit against their advertising 
assessments for direct payments to the 
Board, for use by the Board to pay its 
own generic public relations and 
promotion program. In fact, the Board’s 
1987-88 generic promotion program was 
designed to increase the domestic 
consumption of almonds by developing 
consumer, food service, and industrial 
markets. The objective of the consumer 
program is to build and maintain 
positive consumer attitudes towards
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almonds, encourage present users of 
almonds to broaden the scope of their 
usage, and encourage occasional 
almond users to increase their almond 
usage. The objective of the food service 
program is to increase the use of 
almonds in school lunch menus. The 
objective of the industrial program is to 
increase the use of almonds and ahnond 
products by industrial manufacturers, 
increase awareness of the high quality 
of California almonds, and communicate 
the product’s nutritional advantages.

After consideration of the information 
and recommendations submitted by the 
board and other available information, it 
is found that this final rule will tend to 
effectuate the declared policy of the Act.

This budget and assessment rate 
should be expedited because the Board 
needs to have sufficient funds to pay its 
expenses, which are incurred on a 
continuous basis. In addition, handlers 
are aware of this action, which was 
recommended by the Board at public 
meetings. Therefore, the Secretary also 
finds that good cause exists for not 
postponing the effective date of this 
action until 30 days after publication in 
the Federal Register (5 U.S.C. 553).

List of Subjects in 7 CFR Part 981
Almonds, California, Marketing 

agreements and orders.
For the reasons set forth in the 

preamble, a new § 981.337 is added as 
follows:

PART 981— ALMONDS GROWN IN 
CALIFORNIA

1. The authority citation for 7 CFR 
Part 981 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as 
amended: 7 U.S.C. 601-674.

2. Section 981.337 is added to read as 
follows:

Note: This section will not appear in the 
Code of Federal Regulations.

§ 981.337 Expenses and assessment rate.
Expenses of $16,130,309 by the 

Almond Board of California are 
authorized for the crop year ending June 
30,1989. An assessment rate for that 
crop year payable by each handler in 
accordance with § 981.81 is fixed at 2.65 
cents per pound of almonds 
(kernelweight basis) less any amount 
credited pursuant to § 981.41, but not to 
exceed 2.5 cents per pound of almonds 
(kernelweight basis).

Dated: October 26,1988.
William J. Doyle,
Associate Deputy Director, Fruit and 
Vegetable D ivision,
[FR Doc. 88-25136 Filed 10-28-88; 8:45 am] 
BILLING CODE 3410-02-41

FEDERAL HOME LOAN BANK BOARD

12 CFR Parts 547, 548,549, 563, 569a, 
569b, 569c, 575, 576, and 577

[No. 88-1156]

Receivership Claims Procedures; 
Review Procedures; Expedited Relief 
Procedures

Dated: October 24,1988.
AGENCY: Federal Home Loan Bank 
Board.
a c t i o n : Final rule.

SUMMARY: The Federal Home Loan Bank 
Board (“Board”), in its own right and as 
operating head of the Federal Savings 
and Loan Insurance Corporation 
(“FSLIC”), is promulgating final rules 
governing the determination of claims 
filed against the FSLIC as Receiver for 
failed savings and loan institutions, and 
the determination of requests for 
injunctive or declaratory relief arising 
from threatened actions by the FSLIC as 
Receiver. The final rules incorporate, 
with minor modifications, proposed 
regulations that were published in the 
Federal Register on June 8,1988 
(Supplemental Notice of Proposed 
Rulemaking, 53 FR 21474), snd 
supersede Interim Procedures that were 
published in the Federal Register on 
April 21,1988 (53 FR 13105).
EFFECTIVE DATE: November 30,1988.
FOR FURTHER INFORMATION CONTACT: 
Carl J. Gold, Attorney, (202) 377-6265; or 
Christopher Bellotto, Assistant General 
Counsel, (202) 377-7401; or Judith L. 
Friedman, Associate General Counsel, 
(202) 377-7399; Adjudication Division, 
Office of the General Counsel, Federal 
Home Loan Bank Board, 1700 G Street, 
NW., Washington, DC 20552. 
SUPPLEMENTARY INFORMATION: On June 
8,1988, in a Supplemental Notice of 
Proposed Rulemaking (“Supplemental 
Notice,” 53 FR 21474), the Board sought 
comment on proposed regulations 
regarding adjudicatory proceedings 
involving FSLIC receiverships.1 The 
proposed regulations would constitute 
three new parts of Title 12 of the Code 
of Federal Regulations: Part 575, 
“Procedures for the Administration and 
Determination of Claims Filed with the 
FSLIC as Receiver” (“Claims 
Procedures”); Part 576, “Procedures for 
the Administration and Determination 
on Review of Determinations of the 
FSLIC as Receiver” (“Review

1 As noted in the Supplemental Notice, this 
supplemental rulemaking subsumes only a portion 
of the rulemaking proceeding regarding the conduct 
of FSLIC receiverships that the Board began in 
November 1985. See  50 FR 48970 (Nov. 27,1985); 53 
FR 25129 (July 5,1988).

Procedures”); and Part 577, “Procedures 
for the Administration and 
Determination of Requests for Expedited 
Relief From Decisions or Threatened 
Actions of the FSLIC as Receiver” 
(“Expedited Relief Procedures”). In 
brief, the scope of each set of 
Procedures is as follows. The Claims 
Procedures govern the filing, and 
determination by the FSLIC as Receiver, 
of claims for monetary recovery and 
other forms of relief by creditors and 
other potential claimants against the 
receivership of savings institutions for 
which the Board has appointed the 
FSLIC as Reciever. The Review 
Procedures govern the filing, and final 
determination by the Board, of 
challenges to determinations by the 
FSLIC as Receiver pursuant to the 
Claims Procedures. The Expedited Relief 
Procedures, which provide a separate 
avenue of relief from the Claims and 
Review Procedures, govern the filing 
and determination, by the Board, of 
requests for declaratory, injunctive, or 
other equitable relief by persons faced 
with a threatened action of the FSLIC as 
Receiver, for example, a notice of 
foreclosure, an action for eviction, or 
repudiation of a contract.

Three comments were received on the 
proposal; two from individuals and one 
from a trade association. The 
commenters questioned the statutory 
basis, the constitutionality, and the 
practical efficacy of the requirement 
that persons filing claims with, or 
seeking relief from actions by, the FSLIC 
as Receiver, exhaust their rights through 
an administrative process before 
seeking judicial intervention.

The Board stated in the Supplemental 
Notice:
the purpose of the proposed regulations is to 
provide a uniform procedure under which 
persons seeking relief from actions 
threatened by the FSLIC as Receiver for a 
failed institution, or seeking to recover funds 
or gain other relief from an FSLIC 
receivership, may exhaust their 
administrative remedies at the Board. The 
Board regards such exhaustion as a 
prerequisite to the availability of judicial 
review of actions by the FSLIC as Receiver.

53 FR at 21474. By this statement, the 
Board sought to inform persons 
unfamiliar with its adjudicatory 
procedures that it believes claimants 
and petitioners must exhaust those 
procedures as a prerequisite to judicial 
consideration of their claims. The Board 
continues to hold that view and expects 
that it will be validated in litigation now 
pending in the United States Supreme 
Court. See Coit Independence Joint 
Venture v. Federal Savings and Loan 
Insurance Corporation as Receiver o f
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FirstSouth, F .A ., cert, granted, 108 S. Ct. 
1105 (1988). In view of the pendency of 
that litigation, in which the issue of 
exhaustion of administrative remedies 
will be fully considered and resolved, 
the issue will not be discussed herein.
To the extent that commenters raised 
issues which would require action by 
Congress, those comments are also 
beyond the scope of this proceeding and 
will not be discussed. One commenter 
requested that the Board stay 
promulgation of final rules until Coit is 
decided and/or Congress acts regarding 
codification of the exhaustion 
requirement. Such a stay would leave a 
regulatory vacuum for an indefinite 
time, to the detriment of Claimants and 
others requiring Board intervention, as 
well as to the FSLIC as Receiver. Other 
commenters raised issues regarding the 
proper scope and standard of judicial 
review of Bank Board decisions. Those 
issues should be resolved in judicial 
proceedings or through legislation, and 
will not be considered in this rulemaking 
proceeding.

Accordingly, the Board will discuss 
herein only comments relating to 
specific provisions of the proposed 
regulations. All commenters proposed 
specific modifications to the proposed 
regulations. These commenters 
recommended that the Board make clear 
that the FSLIC as Receiver, which all 
perceive to be an interested party, is not 
the adjudicator in disputed receivership 
matters, and stands on an equal footing 
before the Board with claimants and 
other third parties. One commenter 
proposed that the Board employ 
Administrative Law Judges to conduct 
oral hearings where issues cannot be 
resolved on a written record, and that 
the Administrative Law Judge be 
empowered to require parties to use 
alternative dispute resolution 
procedures, e.g., arbitration or 
mediation, in appropriate circumstances. 
All commenters recommended that the 
Board utilize, at least in some 
circumstances, oral hearing procedures, 
affording the parties the opportunity of 
cross-examination and discovery, 
including the use of subpoenas. Two 
commenters protested that the Claims 
Procedures enable the Receiver to delay 
the resolution of claims, and recommend 
that the Board adopt fixed time limits 
for the various steps in the claims 
determination process, or for the 
Receiver’s determination in general.

Upon review of the comments and 
consideration of the Board’s experience 
since publication of the Supplemental 
Notice, the Board has determined not to 
make major modifications to the 
proposed regulations. As noted in the

Supplemental Notice (53 FR at 21474), 
the proposed regulations were based 
upon Interim Procedures published in 
the Federal Register on April 21,1988 (53 
FR 13105). Those Interim Procedures 
were, in turn, the product of repeated 
refinement of procedures the Board has 
employed in hundreds of adjudicatory 
proceedings since early 1986. As 
intended, numerous claimants and 
others are utilizing the procedures, and 
have exercised their rights to obtain 
judicial review of Board 
determinations.2 The Board believes 
that the proposed regulations are 
consistent with the purposes enunciated 
in the Supplemental Notice, and should 
be adopted with only minor, technical 
modifications.

In regard to the comments concerning 
specific features of the Board’s proposed 
adjudicatory procedures, the Board has 
already addressed the concern that the 
FSLIC as Receiver should not be the 
adjudicator of claims and other requests 
for relief. The FSLIC as Receiver has no 
decisional function in regard to Requests 
for Expedited Relief, and, while it can 
allow or disallow claims, under the final 
regulations and disallowance of a claim 
is not an adjudication, but merely a 
determination that the Receiver believes 
it is in the best interest of the estate to 
contest the claim. See § 576.3(e) (Board 
may make its own findings of fact and 
conclusions of law based upon the 
Administrative Record compiled in the 
review of the Receiver’s Determination). 
To date, the Board has not found use of 
Administrative Law Judges or discovery 
or subpoena power to be necessary. 
Moreover, legislation would likely be 
required for the Board to employ 
Administrative Law Judges and to give 
the Board an effective subpoena 
mechanism and it would be 
impracticable to delay adopting final 
regulations pending such Congressional 
action. One commenter recommended 
that the Board utilize alternative dispute 
resolution procedures. The Board is 
willing to utilize such procedures on a 
case-by-case basis within the existing 
adjudicatory process if the parties to an 
adjudication demonstrate that such 
procedures would serve the public 
interest. A specific rule on this subject 
is, therefore, unnecessary. Finally, the 
Board finds some merit to the 
suggestions that strict time limits be

2 See M cllw ain v. FSLIC , No. A-88-CA-597 (W.D. 
Tex., Aug. 2,1988); M usacchio v. FSLIC , C 88-2227 
(N.D. Cal., June 8,1988); G old  Haw k Join t Venture, 
et al. v. FSLIC , No. 4-88-346-E (N.D. Cal., July 5, 
1988); Black v. FHLBB, No. H-87-3298 (S.D. Tex., 
Oct. 8,1987); Gray Falls Shopping Center, Ltd., et al. 
v. FSLIC , No. H-86-3877 (S.D. Tex., Aug. 6,1987); 
(consolidated judicial review of Board decisions 
that denied five Requests for Expedited.Relief).

imposed upon the Receiver’s processing 
of claims. However, none of the parties 
proposed specific time limits or 
attempted to supply data that would 
enable the Board to establish such 
limits. The Board will, through its 
developing experience in the 
adjudicative process and through the 
collection of data relating to the 
determination of claims, continue to 
investigate the need for, and proper 
scope of, time limits for the Receiver’s 
determination of claims.

Summary of Technical Modifications to 
Proposed Regulations

Upon further review of its experience 
in processing claims pursuant to the 
Interim Procedures, the Board is 
adopting the rules as proposed, with the 
following technical modifications.

Proposed § 575.1(a) is modified to 
clarify that the Claims Procedures, 
which govern actions of Special 
Representatives and managing officers 
of receiverships, also apply to their 
agents and employees.

Proposed § 575.2(a) is modified to 
conform to the scope of § 569c.ll(a)(2).

Proposed § 575.2(c)(2) is modified to 
describe accurately the functions 
currently performed by agents of Special 
Representatives.

Proposed § 575.2(h)(l)(v) is modified 
to conform to the dollar amount 
established by § 569c.ll(a)(4), below 
which a claim need not be filed for 
certain services.

Proposed § 575.2(z) is modified to 
accurately reflect the authority by which 
a Special Representative may be 
appointed.

Proposed § 575.5 is incorporated in 
§ 575.3, and modified to reflect actual 
receivership publication practices.

A new § 575.5 is added, encompassing 
a portion of proposed § 575.3.

Proposed § 575.12(c) is modified to 
clarify that “Special Representative” in 
§ 575.13 also includes a designee of the 
Special Representative.

Proposed § 575.13(f) is modified to 
conform to general disclosure practices 
regarding settlement negotiations.

Proposed § 575.13(g) is modified to 
make mailing procedures internally 
consistent.

Proposed § 575.13(m) is deleted as 
superfluous. All subsequent subsections 
are renumbered to reflect this deletion.

Proposed § 575.13(q) is modified to 
clarify that the Receiver is to provide 
Claimants with the Board’s Review 
Procedures in case of a total or partial 
disallowance.

Proposed § 575.13(s) is deleted as 
unnecessary; the function contemplated 
for the record of claim is already
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performed by the Notice of Allowance 
(or Disallowance).

Proposed § 575.17(b)(2) is modified to 
eliminate redundancies in relation to 
§ 575.17(b)(1).

Section 575.14 reflects changed 
nomenclature to avoid confusion with 
Requests for Expedited Relief.

Final Regulatory Flexibility Analysis
No comments were filed addressing 

the Initial Regulatory Flexibility 
Analysis contained in the Supplemental 
Notice. Pursuant to section 3 of the 
Regulatory Flexibility Act, 5 U.S.C. 603, 
the Board is providing the following 
regulatory flexibility analysis:

1. N eed for and objectives o f the rule. 
These elements are incorporated above 
in “ SUPPLEMENTARY INFORMATION“ 
regarding this final rule.

2. Issues raised by comments and 
agency assessm ent and response. These 
elements are incorporated above in 
“ SUPPLEMENTARY INFORMATION” .

3. Significant alternatives minimizing 
sm all-entity impact and agency 
response. The proposed rules would 
apply to all claimants, petitioners and 
receiverships, regardless of size. Every 
effort has been made in formulating the 
rule to minimize financial and other 
burdens on individuals and small 
businesses participating in the Board’s 
adjudicatory process.

4. Overlapping or conflicting federal 
rules. None known.
List of Subjects in 12 CFR Parts 575,576, 
577

Savings and loan associations.
Accordingly, the Board hereby 

amends Chapter V, Subchapter D of 
Title 12, Code of Federal Regulations, as 
set forth below.

1. The Interim Procedures affecting 
Parts 547, 548, 549, 563, 569a, 569b, and 
569c published in the Federal Register of 
April 21,1988 (53 F R 13105) are hereby 
removed.

2. Part 575 is added to read as follows:

PART 575— PROCEDURES FOR THE 
ADMINISTRATION AND 
DETERMINATION OF CLAIMS FILED 
WITH THE FSLIC AS RECEIVER

Sec.
575.1 Purpose.
575.2 Definitions.

Subpart A— Notice to Potential Claimants
575.3 Publication of notice.
575.4 Proof of Claim.
575.5 Insured deposits.
575.6 Uninsured deposits.

Subpart B— Procedure for Initial Review of 
Claims
575.7 Agents of the Special Representative.

575.8 Control log for Proofs of Claim.
575.9 Review of Proof of Claim.
575.10 Review on the merits of a claim.
575.11 Allowance, disallowance, or 

retention for further review of daim.

Subpart C— Procedure for Review of Claims 
Retained for Further Review
575.12 Special Representative and Claims 

Counsel.
575.13 Elements of review.
575.14 Request for immediate 

determination.

Subpart D— Standards for Determination of 
Claims
575.15 Burden of proof.
575.16 Exclusion from claims procedure.
575.17 Application of claims procedure.
575.18 Criteria for the determination of 

claims for provision of services, supplies, 
and materials.

575.19 Claims to security, priority, or 
preference.

Authority: Sec. 17, 47 Stat. 736, as amended 
(12 U.S.C. 1437); 46 Stat. 132, as amended (12 
U.S.C. 1464); 48 Stat. 1259, as amended (12 
U.S.C. 1729).

§ 575.1 Purpose.

(a) The purpose of these procedures is 
to provide for uniform administration 
and determination of claims filed with 
the FSLIC as Receiver under 
appointment by the Federal Home Loan 
Bank Board (“Board” or “Bank Board”). 
These procedures are to be followed by 
Special Representatives and managing 
officers of the receiverships and their 
agents and employees to assure 
compliance with the Federal Regulations 
governing the processing and 
determination of claims, and to insure 
uniformity of notices to claimants, 
documentation of claims, determination 
of the merits of claims by allowance or 
disallowance in whole or in part, 
payment of claims, and the review 
process. Full compliance with and 
exhaustion of these procedures is a 
prerequisite to review by the Federal 
Home Loan Bank Board. Judicial review 
of the disallowance in whole or in part 
of a claim against the assets of the 
FSLIC as Receiver is available only after 
exhaustion of these procedures and 
review and final agency action by the 
Board. These procedures are also 
applicable where, pursuant to statutory 
and regulatory authority, the Federal 
Deposit Insurance Corporation is the 
Receiver for a Federal savings bank.

(b) The Board, in its regulations, and 
its Office of General Counsel, have 
made it clear that the FSLIC as Receiver 
of an institution the accounts of which 
are insured by the FSLIC, recognizes the 
validity of certain secured obligations of 
insured institutions entered into 
pursuant to legal authority, and the right 
of secured creditor in certain

circumstances to cause the liquidation 
of collateral.

(c) The General Counsels of the Board 
have rendered several opinions 
concerning the status of collateralized 
obligations of a savings and loan 
association for which the Board has 
appointed the FSLIC as Receiver, 
beginning in 1983; and the Board has 
issued resolutions concerning the 
subject. These procedures are not 
inconsistent with such opinion issued by 
General Counsels of the Board or the 
Board’s resolutions; and these 
procedures should not be taken to mean 
or imply that compliance with the 
procedures is a condition precedent to 
liquitation of collateral in the 
circumstances in which the General 
Counsel’s opinions have indicated that a 
court would permit the liquidation of 
collateral or the Board has indicated by 
resolution or order that liquidation of 
collateral would be permitted.

(d) The Board, in adopting these 
procedures, is not directing the FSLIC as 
Receiver to require such secured 
creditors to observe all such noticed 
procedures as a precondition of 
exercising valid liquidation rights 
pursuant to valid security contracts 
entered into by an insured institution as 
authorized under its governing law prior 
to the appointment of the Receiver. Nor 
is the Board directing the FSLIC as 
Receiver to subject such holders of 
participating interests that are not 
creditors of the insured institution in 
receivership generally to such 
procedures. In the event, however, that a 
Receiver disputes a creditor’s claim to a 
security interest in an asset in which the 
institution has an interest or a 
participant’s characterization of its 
status, the Receiver may require such 
creditor or other entity to establish its 
claimed status prusuant to these 
procedures; and the Receiver in such 
cases may take such action as it deems 
necessary to protect its interest in any 
asset.

§ 575.2 Definitions.
For the purposes of these procedures, 

the procedures for Requests for Review 
pursuant to Part 576 of this chapter, and 
the procedures for Requests for 
Expedited Relief pursuant to Part 577 of 
this chapter, the following definitions 
shall apply:

(a)(1) “Administrative expenses of the 
association” means expenses incurred 
within thirty (30) days prior to the 
Receiver’s taking possession of the 
association, and are limited to 
reasonable expenses incurred for 
services actually provided by 
accountants, attorneys, appraisers,



Federal Register / VoL 53, No. 210 / Monday, O ctober 31, 1988 / Rules and Regulations 43853

examiners, or management companies, 
or reasonable expenses incurred by 
employees which were authorized and 
reimbursable under a pre-existing 
expensed reimbursement policy, that, in 
the opinion of the Receiver, are of 
benefit to the receivership, and shall not 
include wages or salaries of employees 
of the association;

(2) “Administrative expenses of the 
Receiver” means the costs, expenses, 
and debts of the Receiver;

(b) “Affected Person” means a person, 
corporation, partnershnip or other legal 
entity that owns or has an interest in 
real or personal property, or is 
otherwise obligated on a debt secured 
by real or personal property, against 
which the Receiver has expressd an 
intent to take action that may affect 
impair, diminish, or terminate such 
interest. By way of example only, if the 
Receiver posts for foreclosure pursuant 
to a deed of trust, the legal owner or 
owners of the real estate encumbered 
with the lien sought to be foreclosed on 
would be an "Affected Person.”

(c) “Agent of the Special 
Representative” means a person 
designated by the Special 
Representative, the Bank Board, or the 
FSLIC to perform certain functions for 
the receivership, which may include but 
are not limited to maintaining a tracking 
system of claims filed with the Receiver 
and reviewing Proofs of Claim submitted 
to the Receiver.

(d) “Applicant” means any person or 
entity that asserted a claim against the 
Association or the Receiver and seeks 
review by the Bank Board.

(e) “Association” means savings and 
loan association or savings bank for 
which the Board has appointed the 
FSLIC or the FDIC as Receiver.

(f) “Board” or “Bank Board” means 
the Federal Home Loan Bank Board, as 
defined in 12 CFR 500.10 or its 
authorized agent

(g) “Certificate of Mailing” means a 
written statement certifying that the 
referenced document has been placed in 
the United States mail, first class, 
postage prepaid, on the date specified.

(h) “Claim” means an assertion of a 
right to payment or other relief against 
an association or the Receiver; it does 
not include a demand for deposit 
insurance to the extent such insurance is 
payable or paid by FSLIC, acting in its 
corporate capacity, or a Request for 
Expedited Relief which is filed with the 
Board. All claims shall be submitted in 
writing in a Proof of Claim.

(1) “Claim” includes but is not limited 
to:

(i) Demand for recoupment, set-off, 
security, priority, or preference;

(ii) Request to foreclose or to oppose 
foreclosure by the Receiver on security 
property or assets of the association;

(iii) Demand for interest, penalties, 
fees or the recognition or nonrecognition 
of liens securing equitable subordinated 
claims;

(iv) Administration expenses of the 
association (a proof of claim need not be 
filed for services that were actually 
rendered, within 30 days prior to the 
Receiver’s taking possession, by 
accountants, attorneys, appraisers, 
examiners, or management companies). 
Such services will be considered for 
priority payment by the Receiver as 
explained in Subpart D of this part, if in 
the opinion of the Receiver such 
services are of benefit to the 
receivership;

(v) Demand by employees of the 
association for wages and salaries, 
including vacation, severance, sick 
leave pay, and contributions to 
employee benefits plan; (a proof of 
claim need not be filed for wages, 
salaries, and benefits earned within 30 
days prior to the appointment of the 
Receiver that do not exceed $3,000, or as 
otherwise set by the Board, which 
wages, salaries, and benefits will be 
considered for priority payment by the 
Receiver as explained in Subpart D of 
this part).

(2) “Reconcilable claim(s)” means a 
claim that may be allowed in whole 
based upon the Receiver’s review of the 
books and records of the association or 
the Receiver without additional fact 
finding or additional consideration of 
related legal issues.

(3) “Claim(s) retained for further 
review” means claims that are not 
Reconcilable Claims.

(i) “Claimant" means any person or 
entity asserting a claim against the 
association or the Receiver.

(1) A Claimant may include, but is not 
limited to:

(i) Holder(s) of claim(s) that appear on 
the face of the books or records of the 
association, or are otherwise known to 
the Receiver, on the date of appointment 
of the Receiver;

(ii) Holder(s) of claim(s) that appear 
on the face of the books or records of 
the association or the Receiver, or are 
otherwise known to the Receiver after 
the date of the appointment of the 
Receiver;

(iii) Holder(s) of claim(s) that arise 
from acts or omissions of the Receiver;

(iv) Holder(s) of a participation 
interest in a loan originated by the 
association or in which the association 
is participating, if the Receiver disputes 
the participant’s characterization of its 
status;

(v) Borrower(s);

(vi) Guarantor(s);
(vii) Unsecured creditor(s), or secured 

creditor(s);
(viii) Holder(s) of mechanic’s, 

materialmen’s, or other lien(s) or 
person(s) or entities that seek to obtain 
a mechanic's, materialmen’s, or other 
lien against assets of the association or 
assets in which the Receiver has or 
seeks to assert an interest; or

(ix) Any person(s) or entities seeking 
to recover civil money damages or 
equitable relief against the association 
or the Receiver.

(2) Claimants, at their election, may 
be represented by an agent, who shall 
be designated and identified to the 
receiver in writing by name and 
address. Upon such designation, all 
correspondence and communication 
shall be between the Special 
Representative and the agent for the 
Claimant. For purposes of these 
procedures the term Claimant shall be 
deemed to include any properly 
designated agent(s) of the Claimant.

(j) “Claims Counsel" means legal 
counsel retained to represent the 
Receiver, as designated by the Special 
Representative with the consent of the 
General Counsel, to perform specific 
tasks, hereinafter described.

(k) “Claims Procedures” means the 
Procedures for the Administration and 
Determination of Claims Filed with 
FSLIC as Receiver.

(l) “Current bills” means those 
administrative expenses of the Receiver 
incurred on or after the date of the 
appointment of the Receiver, and 
includes costs, expenses, and debts of 
the Receiver.

(m) "Depositor” or “Accountholder” 
means the holder of a withdrawable 
account or accounts in an association.

(n) “Director, OFSLIC” means the 
Director of the Office of the Federal 
Savings and Loan Insurance 
Corporation, as defined in 12 CFR 
500.20.

(o) “Filed with” or “served upon” 
means actually received.

(p) “FSLIC” means the Federal 
Savings and Loan Insurance 
Corporation, as defined in 12 CFR 500.4.

(q) “General Counsel” means the 
General Counsel to the Board, as 
defined in 12 CFR 500.17, or an 
attomey(s) in the Office of General 
Counsel (“OGC”) designated by the 
General Counsel.

(r) “Insurance Division, OFSLIC” 
means the Insurance Division of the 
Office of Federal Savings and Loan 
Insurance Corporation.

(s) “Federal holiday” means a day 
designated as a legal holiday by the
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President or the Congress of the United 
States of America.

(t) “Petitioner” means an Affected 
Person filing a Request for Expedited 
Relief.

(u) "Proof of Claim” means the form 
specified by the Director, OFSLIC, with 
the concurrence of the General Counsel, 
upon which a claim shall be submitted 
in writing. The Claimant shall have a 
continuing duty to supplement and 
update information contained therein, 
including but not limited to advising the 
Receiver in writing of the Claimant’s 
current address.

(v) “Publish” is defined at 12 CFR 
549.1(a).

(w) “Receiver” means the FSLIC or 
the Federal Deposit Insurance 
Corporation as Receiver as appointed 
by the Bank Board pursuant to 
applicable federal law.

(x) “Receiver’s record” means all 
notices to claimants, Proof(s) of Claim, 
anything required by the procedures, 
and any documentation and other 
writing compiled by the Special 
Representative that form the basis for 
the Receiver’s determination to allow or 
disallow a claim in whole or in part.

(y) “Request for Expedited R elief’ 
means a written request submitted by 
an Affected Person to the Bank Board in 
accordance with applicable procedures. 
A Request for Expedited Relief is not a 
"claim” as defined herein.

(z) “Special Representative” means 
individual(8) designated as Special 
Representative(s) for the FSLIC as 
Receiver for an association as stated in 
the Board Resolution appointing the 
FSLIC as Receiver, in another Board 
Resolution, or as designated pursuant to 
any Board Resolution. The Director, 
OFSLIC, or designee, with the 
concurrence of the General Counsel, 
shall designate the Special 
Representative(s) for each receivership 
who will have primary responsibility for 
the administration of the claims 
procedure. The Special 
Representative(s) shall conduct the 
claims procedure, including the 
determination of the merits of claims.

(aa) “Disallowed claim” means a 
claim or part of a claim which, pursuant 
to the Receiver’s Determination, has not 
been allowed.

Subpart A— Notice to Potential 
Claimants

§ 575.3 Publication of notice.
In accordance with the existing 

regulations and orders of the Board, the 
Receiver shall, promptly after the date 
of appointment, publish notice to all 
potential claimants of the association as 
shown on the books and records of the

association, or as otherwise may be 
known to the Receiver, of their right to 
present claims to the Receiver and 
simultaneously shall mail to such 
claimants at their last known address:
(a) A notice of their right to present 
claims to the Receiver, (b) a Proof of 
Claim form, and (c) a copy of the 
“Instructions for Filing Claims with the 
FSLIC as Receiver.”

Such notice shall be published 30 days 
and again 60 days after the date of the 
first publication. The Special 
Representative shall retain copies of the 
published notices in the files of the 
Receiver.

§575.4 Proof of Claim.
The notice shall provide that a Proof 

of Claim shall be filed with the Receiver 
on or before a specified date not less 
than 90 days from the date of the first 
publication of such notice.

§ 575.5 Insured deposits.
Demands by accountholders for 

deposit insurance will be determined by 
the Insurance Division, OFSLIC, in 
separate proceedings, and not pursuant 
to this Claims Procedure.

§ 575.6 Uninsured deposits.
(a) When a depositor receives a 

determination from the Insurance 
Division, OFSLIC, that some of the 
amount deposited is uninsured, the 
depositor will receive a Certificate of 
Claim in Liquidation for any uninsured 
amount on deposit. A copy of that 
Certificate will be provided to the 
Receiver by the Insurance Division.

(b) The Receiver will retain the 
Certificate for the period of the 
receivership. When there is a 
distribution to general creditors, such 
claims will be paid pro rata with others 
of the same priority out of the assets of 
the receivership.

(c) A depositor also may be a 
claimant under this Claims Procedures 
for claims not based upon insurance of 
accounts. The FSLIC need not file a 
claim for amounts of deposits on which 
it pays insurance or otherwise satisfies 
its insurance obligation.

Subpart B— Procedure for Initial 
Review of Claims

§ 575.7 Agents of the Special 
Representative.

The Special Representative shall 
designate as many agents, as, in the 
opinion of the Special Representative, 
are necessary and appropriate to review 
and process claims filed with the 
Receiver and to perform functions as 
assigned by the Special Representative 
(“agent of the Special Representative”). 
The Special Representative, in

consultation with the General Counsel, 
shall designate from the law firm(s) 
retained to advise the Receiver as many 
Claims Counsel as are necessary to 
assist in the claims process. Such law 
firm(s) shall act under the supervision of 
and be advised by the General Counsel.

§ 575.8 Control log for Proofs of Claims.

All Proofs of Claim filed with the 
Receiver shall be recorded by entry into 
a control log in chronological order of 
receipt. The control log shall include the 
name of each claimant and an assigned 
serial number.

§ 575.9 Review of Proof of Claim.

After each Proof of Claim is entered 
into the control log, an agent of the 
Special Representative shall review it to 
determine whether it has been properly 
filed in accordance with the directions 
contained in the Notice to Claimants 
and the Proof of Claim form (“properly 
filed”).

(a) If a Proof of Claim is found not to 
be properly filed, a copy of it shall be 
returned to the claimant promptly with a 
written explanation of the deficiencies 
in it (“deficiency notice”). The 
deficiency notice shall advise the 
claimant that a corrected Proof of Claim 
must be filed with the Receiver within 
the later of 30 days from the date of the 
mailing of the deficiency notice or the 
filing date published under § 575.4 of 
this part, and that failure to correct the 
deficiencies before the expiration of the 
applicable time period may result in 
disallowance of the claim.

(b) In the discretion of the Special 
Representative, if material deficiencies 
in the Proof of Claim are not timely 
corrected, the claim may be disallowed 
in whole or in part. The determination of 
disallowance for failure to correct 
deficiencies in the Proof of Claim shall 
be in writing and explain the 
deficiencies that remain and shall be 
mailed promptly to the Claimant by 
certified mail, return receipt requested, 
and regular mail with a certificate of 
mailing. A copy of the determination, 
the certificate of mailing, and the receipt 
card, if any shall be maintained in the 
files of the Receiver for the duration of 
the receivership, and shall become part 
of the administrative record.

(c) The originals of a Proof of Claim, 
deficiency notice, and any corrected 
Proof of Claim shall be retained in the 
files of the Receiver and shall become 
part of the record with respect to such 
claim.

(d) When a Proof of Claim or any 
corrected Proof of Claim is determined 
to be properly filed, the claim shall bp 
promptly assigned to an agent of the
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Special Representative for initial review 
on the merits. A properly filed corrected 
Proof of Claim shall supersede a 
previously filed deficient Proof of Claisn 
for purposes of reveiw on the merits.

§ 575.10 Review on the merits of a claim.
The review on the merits shall 

determine whether each claim:
(a) Is a Reconcilable Claim that the 

Special Representative may allow in 
whole based upon the books and 
records of the association or the 
Receiver, which books and records 
appear to be reliable and to provide no 
basis for disallowance; or

(b) Is a claim that should be retained 
for further review, which claim the 
Special Representative cannot allow in 
whole or disallow in whole or in part 
without further review or investigation.

§575.11 Allowance, disallowance, or 
retention for further review of claim.

The. Special Representative shall 
notify each Claimant within 180 days 
after the end of the 90 day notice period, 
as set forth in the regulations, or after 
receipt of the properly filed Proof of 
claim, whichever is later, whether the 
claim is allowed in whole or in part, 
disallowed, or retained for further 
review. The notice shall be in writing 
and shall be mailed to the Claimant by 
certified mail, return receipt requested, 
and by regular mail with a certificate of 
mailing.

Subpart C— Procedure for Review of 
Claims Retained for Further Review

§ 575.12 Special Representative and 
Claims Counsel.

The Role of the Special 
Representative and Claims Counsel:

(a) The Special Representative shall 
be the decisionmaker, and the Claims 
Counsel shall provide legal advice to the 
Special Representative. The Special 
Representative, in his discretion, may 
assign the tasks of review of claim« to 
Claims Counsel or to other agents of the 
Special Representative, subject to the 
oversight and direction of the Director, 
Operations and Liquidation Division, 
OFSLIC, with the advice and consent of 
the General Counsel.

(b) In exercising this discretion, the 
Special Representative shall consider:

(1) The nature of the task;
(2) The issues involved in the claim; 

and
(3) Where no significant legal issue is 

presented, the cost savings involved in 
assigning to a non-attorney agent of the 
Special Representative those tasks, such 
as preparing and forwarding notices to 
the Claimant, that do not require an 
attorney or that can be performed by a

non-attorney at the direction and under 
the supervision of Claims Counsel.

(c) References to the Special 
Representative in the provisions of 
§ 575.13 of this part, therefore, include 
agents or other designees of the Special 
Representative.

§ 575.13 Elements of review.
(a) Upon assignment, an agent of the 

Special Representative shall review 
promptly the Proof of Claim and 
documentation submitted by the 
Claimant in support of the claim and 
determine whether additonal 
documentation or other writings or 
materials are necessary to reach a 
determination with respect to the claim.

(b) In connection with the compiling 
of such documentation, the Special 
Representative may require the 
Claimant to provide additional 
information or documentation in support 
of thé claim. Specifically, the Special 
Representative may:

(1) Notify the Claimant in writing to 
file with the Receiver, within 30 days, 
additional documentation or written 
information if, in the opinion of the 
Special Representative, it appears that 
such additional documentation or others 
written information would assist in the 
determination of the claim;

(2) Notify the Claimant to make 
available for inspection and copying any 
relevant, non-privileged documents or 
written information in the custody of or 
subject to the control of the claimant or 
his agent at a reasonable time, upon 
reasonable notice, and at the Receiver’s 
expense;

(3) Notify the Claimant to file with the 
Receiver within 30 days a sworn written 
response to written questions posed on 
behalf of the Receiver (“response to 
written questions”).

(c) The Special Representative may, at 
a reasonable time after reasonable 
notice, review documents or other 
written information relevant to the claim 
in the custody of or subject to the 
control of any person or entity, including 
the Claimant or his employees, and may 
obtain sworn statements in which 
statement, documents or other writings 
shall be made a part of the Receiver’s 
record. In connection with the gathering 
of this documentation or information, 
the Special Representative may require 
the Claimant to make such 
documentation or information available 
to the Special Representative or to assist 
or cooperate with the Special 
Representative in obtaining it.

(d) The Special Representative shall, 
upon the request of a Claimant, provide 
an opportunity, at a reasonable time 
after reasonable notice to the Special 
Representative, to inspect and copy at

the Claimant's expense any non- 
privileged documents or other written 
information relevant to the claim that 
are in the custody of or subject to the 
control of the Receiver.

(1) All requests to inspect or copy 
such documents shall be in writing, shall 
be specific, shall not request materials 
already in the possession of or 
otherwise reasonably available to the 
Claimant, and shall be framed so as to 
avoid undue burden or expense to the 
Receiver.

(2) A written request that fails to 
comply with such requirements shall be 
subject to denial by the Special 
Representative.

(3) The Special Representative may 
defer response to document requests 
until he has decided whether to retain 
the claim for further review. The Special 
Representative may decide to deny a 
document request from a Claimant if he 
determines to allow the claim in whole.

(e) The Special Representative may 
grant requests by a Claimant to appear 
before an agent of the Special 
Representative, or may require 
Claimants to appear before an agent of 
the Special Representative, to give 
statements or discuss the claim or 
documentation.

(f) The Special Representative or his 
agent, subject to the approval of the 
Special Representative, may negotiate 
compromises or settlements of claims. 
Settlement agreements shall be reduced 
to writing and made a part of the 
Receiver's record. Statements by 
Claimants and Receivers’ 
Representatives and their agents made 
during settlement discussions and in 
written communications for purposes of 
settlement shall not be part of the 
Receiver’s record and shall be treated in 
accordance with Federal Rule of 
Evidence 408.

(g) The Special Representative may 
require the Claimant in writing to submit 
a memorandum addressing legal issues 
the resolution of which would assist in 
the determination of the claim (“request 
for memorandum”). The request for 
memorandum shall be mailed to the 
Claimant with a certificate of mailing, 
and shall advise the Claimant that the 
memorandum shall be filed with the 
Receiver no later than 30 days after the 
date of mailing of the request for 
memorandum. The request for 
memorandum, certificate of mailing, and 
any memorandum filed by the Claimant 
shall be made a part of the Receiver’s 
record.

(h) The Special Representative shall 
inform the Claimant in writing that the 
Special Representative, in his sole 
discretion, may disallow in whole or in
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part any claim in the event the Claimant 
fails:

(1) To provide to the Special 
Representative, as requested and within 
the time period specified, additional 
documentation or written information, 
responses to written questions, or 
memorandum;

(2) To make available for inspection 
and copying any non-privileged 
documents in the Claimant’s custody or 
subject to the Claimant’s control; or

(3) To appear and give a sworn 
statement upon notice by the Special 
Representative.

(i) The Special Representative shall 
compile a Receiver’s record consisting 
of: The Proof(s) of Claim, all documents 
or other writings and sworn statements 
submitted by or obtained from the 
Claimant or his agent; all sworn 
statements and documents or other 
writings obtained from persons or 
entities other than the Claimant, and all 
documents or other writings in the 
custody or subject to the control of the 
Special Representative which, in the 
opinion of the Special Representative, 
are relevant to die claim; and all notices 
from the Special Representative to the 
Claimant.

(j) After compiling the Receiver’s 
record, the Special Representative shall 
notify the Claimant in writing of the 
compilation of the record (“notice of 
record’’). The notice of record shall 
itemize, in the form of an index, those 
documents, statements, and other 
writings that are to be made a part of 
the record and advise the Claimant to 
provide the Receiver within 30 days of 
the date of the mailing of the notice of 
record with any additional documents, 
statements, written information, or other 
writings for inclusion in the record. The 
Special Representative shall mail the 
notice of record by certified mail, return 
receipt requested, and by regular first 
class mail and execute a certificate of 
mailing. Thereafter, the Receiver’s 
record shall include the documents as 
described in the index, the notice of 
record, and any additional documents 
provided by the Claimant in response to 
the notice of record. The Receiver’s 
record will be made available to the 
Claimant, at any reasonable time and 
upon reasonable notice, for inspection 
and copying at the Claimant’s expense.

(k) Claims Counsel shall consult with 
the Special Representative and provide 
such confidential, privileged legal 
advice as may be necessary to assist the 
Special Representative to reach a 
proposed determination with respect to 
the claim.

(l) After evaluating the information 
contained in the Receiver’s record, the 
Special Representative shall prepare a

proposed determination of claim in the 
form of proposed findings of fact and 
conclusions of law (“proposed 
determination”).

(m) The Special Representative shall 
promptly mail the proposed 
determination to the Claimant by 
certified mail, return receipt requested, 
and regular first class mail, and execute 
a certificate of mailing.

(n) If the Claimant does not file a 
request for reconsideration as specified 
in paragraph (o) of this section, the 
proposed determination shall constitute 
the Receiver’s Determination, and the 
Special Representative shall notify the 
Claimant in writing of his right to obtain 
review of the Receiver’s Determination 
by the Bank Board, in accordance with 
applicable regulations and procedures. 
The notice shall state that such review 
by the Bank Board is a prerequisite to 
obtaining judicial review.

(o) The proposed determination shall 
advise the Claimant of his right to file 
with the Receiver, within 30 days from 
the date of mailing of the notice, a 
written request for reconsideration 
(“request for reconsideration”).

(1) The request for reconsideration 
shall state the specific grounds for any 
objection to proposed findings of fact or 
conclusions of law and may present 
proposed alternative findings of fact and 
conclusions of law. The request for 
reconsideration should present more 
than mere conclusory objections to 
proposed findings of fact or conclusions 
of law.

(2) If the Claimant does not object to a 
proposed finding of fact or conclusion of 
law in the request for reconsideration, 
such fact or conclusion shall be 
conclusively established against the 
Claimant.

(3) If the request for reconsideration is 
not timely filed with the Receiver, any 
objections to the proposed findings of 
fact and conclusions of law, in the 
absence of an extension of time by the 
Special Representative or a showing of 
good cause, may be deemed to be 
waived by the Claimant.

(4) The Special Representative shall 
promptly reply in writing to the request 
for reconsideration (Special 
Representative’s reply”). The Special 
Representative’s reply will state 
whether the Special Representative 
agrees or disagrees with the contentions 
contained in the request for 
reconsideration and explain 
modifications, if any, made by the 
Special Representative to the proposed 
determination. The Special 
Representative’s reply will be mailed to 
the Claimant by the Special 
Representative by certified mail, return

receipt requested, and regular mail with 
a certificate of mailing.

(5) The request for reconsideration 
and the Special Representative’s reply 
shall become part of the Receiver’s 
record.

(6) After considering the Receiver’s 
record, the Receiver will issue a 
determination on the claim (“Receiver’s 
Determination”), signed on behalf of the 
Receiver by the Special Representative, 
in the form of findings of fact and 
conclusions of law.

(p) The Special Representative shall 
promptly mail to the Claimant by 
certified mail, retimi receipt requested, 
and by regular mail, the Receiver’s 
Determination and a statement of the 
Claimant’s right to obtain review of the 
Receiver’s Determination by the Bank 
Board. The statement shall inform the 
Claimant that requesting such review by 
the Bank Board is a prerequisite to 
obtaining judicial review, and shall 
enclose a copy of the procedures for 
obtaining review. The Receiver’s 
Determination and the executed return 
receipt, if any, shall be made a part of 
the Receiver’s record, whereupon the 
Receivers record, which is the basis for 
any Request for Review to the Bank 
Board, shall be deemed closed.

(q) The Special Representative shall 
maintain the Receiver’s record in the 
office of the Receiver for the duration of 
the receivership and for a period of six 
(6) months following termination of the 
receivership by the Bank Board upon 
conclusion of the final audit.

§ 575.14 Request for Immediate 
determination.

A Claimant may make a written 
request to the Receiver that a claim be 
processed immediately. The burden 
shall rest upon the Claimant to establish 
good cause for immediate processing of 
a claim. The standard for good cause 
shown shall be substantial harm to the 
Claimant in the absence of immediate 
processing. It shall be in the sole 
discretion of the Receiver whether to 
direct that a claim be accorded 
immediate processing. The Receiver 
shall notify the Claimant in writing, by 
certified mail, return receipt requested, 
and regular mail, of his decision on the 
request, and in the event the request is 
granted, the schedule for such 
immediate processing.

Subpart D— Standards for 
Determination of Claims

§ 575.15 Burden of proof

The burden of proof shall rest upon 
the Claimant to establish the claim by a 
preponderance of the evidence.
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Preponderance of the evidence means 
evidence that when fairly considered 
produces the stronger impression, has 
the greater weight, and is more 
convincing as to its truth when weighed 
against the evidence in opposition 
thereto.

§ 575.16 Exclusion from claims procedure,
(a) A proof of claim need not be filed 

for certain administrative expenses of 
the association enumerated below, and 
for employee age claims of $3,000.00 or 
less.

(b) Claims regarding current bills of 
the Receiver are not subject to the bar 
date for the receivership.

§ 575.17 Application of claims procedure.
(a) Administrative expenses of the 

association and employee wage/benefit 
claims are claims and thus are subject to 
the requirements of the claims 
procedure except as provided in
§ 575.2(h)(l)(iv) and (v) of this part

(b) Service or materials providers and 
association employees shall be provided 
with Proof of Claim forms to submit to 
the Receiver to obtain payment of 
administrative expenses of the 
association and appropriate employee 
wage/benefit claims.

(c) Federal law preempts any state 
law that directs prompt payment of 
employee wages/benefits upon 
employment termination. The Special 
Representatives are urged to assure 
affected employees that their claims for 
wages/benefits will receive expeditious 
consideration.

§ 575.18 Criteria for the determination of 
claims for provision of services, supplies, 
and materials.

No claim for provision of services, 
supplies, or materials shall be allowed 
in full in the absence of:

(a) Evidence that the services, 
supplies, or materials were provided in 
good condition or at an acceptable 
market or professional level.

(b) Evidence that the services, 
supplies, or materials were provided on 
the dates and in the quantities as 
claimed.

(c) Evidence that the charges or fees 
are based upon actual services rendered 
or materials provided and are 
commensurate with the appropriate 
geographical market, professional, or 
trade standards for the services or 
materials provided on the applicable 
dates.

(d) Evidence that any payments 
already made on a claim by the 
Association or the Receiver have been 
deducted from the claim.

(e) A determination by the Special 
Representative that there is not pending

judicial or other proceedings involving 
the claim and that there exists no 
judgment or other final determination in 
a proceeding on the claim.

(f) A determination by the Special 
Representative that the Receiver does 
not have any set-off rights or counter
claims against the Claimant.

(g) A determination by the Special 
Representative that the claim does not 
appear to be fraudulent or otherwise 
reasonably suspect.

§ 575.19 Claims to security, priority, or 
preference.

With the exception of certain 
payments established and set out in the 
implementing Board Resolution or other 
orders or resolutions of the Board, which 
payments are to be made promptly and 
are excluded from requirements of the 
claims procedure, all claims to security, 
priority, or preference shall be claims 
retained for further review within the 
claims procedure. This will afford the 
Special Representative the opportunity, 
in consultation with Claims Counsel, to 
determine whether the Receiver has a 
basis or grounds upon which to 
challenge the granting of a security 
interest in receivership assets. If no 
basis is found to challenge the grant of a 
security interest in a receivership asset, 
the Receiver shall immediately allow the 
claim. Secured Claimants who require a 
decision upon their claims more rapidly 
than the 180 days provided for initial 
review should file a request as specified 
in Subpart C, § 575.14 of this part, 
explaining how a delay in decision 
could cause them harm.

3. Part 576 is added to read as follows:

PART 576— PROCEDURES FOR THE 
PROCESSING AND DETERMINATION 
ON REVIEW OF DETERMINATIONS OF 
THE FSLIC AS RECEIVER

Sec.
576.1 Purpose.
576.2 Notice of right to file a Request for 

Review.
576.3 Filing of a Request for Review.
576.4 Content of Request for Review.
576.5 Basis for Board Decision.
576.6 Burden of proof.
576.7 Issuance of Decision.
576.8 Decision in writing.
576.9 Denial of claim.
576.10 Requests for extension of time and 

waiver of other procedural requirements.
576.11 Satisfaction of Claim Certificate.
576.12 Procedural questions.

Authority: Sec. 17, 47 Stat. 736, as amended 
(12 U.S.C. 1437); 48 Stat. 132, as amended (12 
U.S.C. 1464); 48 Stat. 1259, as amended (12 
U.S.C. 1729).

§ 576.1 Purpose.
The following procedures will be used 

for the processing and determination on

review of determinations of the Federal 
Savings and Loan Insurance 
Corporation [FSLIC] as Receiver.

§ 576.2 Notice of right to file a Request for 
Review.

Claims denied in whole or in part by 
the FSLIC as Receiver are subject to 
review by the Federal Home Loan Bank 
Board [Bank Board] upon timely filing of 
a Request for Review. Should the FSLIC 
as Receiver deny the claim in whole or 
in part, the parties will be so notified in 
writing and this notice will explain the 
right to review before the Bank Board 
and include a copy of the review 
procedures. All Requests for Review 
must comply strictly with the following 
procedures. Failure to comply with these 
procedures may result in dismissal of 
the Request for Review.

§ 576.3 Filing of a Request for Review.
(a) A Request for Review of a 

Receiver’s Determination (“Request” or 
“Request for Review”) must be filed 
within 60 calendar days from the date 
the Determination is issued.

(b) All Requests for Review are 
deemed to be tiled when received and 
date/time stamped by the Bank Board.

(c) A Request for Review (original and 
1 copy) must be filed with the Bank 
Board at the following address:
Federal Home Loan Bank Board, Office

of General Counsel, Adjudication
Division, 1700 G Street, NW.,
Washington, DC. 20552, Attention:
Lead Paralegal.
The Request must include a signed 

statement certifying that a copy has 
been mailed or hand delivered to the 
Receiver.

(d) All submissions [i.e., the Request, 
Response, and all other related filings) 
must inlcude an original and one (1) 
copy as well as a signed statement 
certifying that a copy has been sent to 
the opposing party(ies) and any other 
interested party. Failure to comply with 
this requirement may result in the return 
of the tiling as incomplete and could 
adversely affect the party’s rights to 
proceed.

(e) The Receiver shall provide the 
Bank Board, within 10 work days of the 
Bank Board’s receipt of the Request, 
with a copy of the Receiver’s record of 
the proceeding. The Receiver shall 
certify that the copy of the record 
provided to the Bank Board is complete, 
true, and correct. The Receiver may, 
within the same time period, file a 
Response to the Request for Review, 
which shall be served upon the person 
requesting review (“Requestor”).

(f) The Receiver shall make available 
to the Requestor, or any interested
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party, during normal business hours, at 
the offices of the Receiver’s 
representative, the opportunity to 
review the Receiver’s record of the 
proceeding. At the request of any 
Requestor or interested party, the 
Receiver shall provide copies of the 
Receiver’s record. The costs of 
duplication shall be borne by the party 
requesting the copies.

(g) A Request for Review must be filed 
within the time provided under this 
paragraph (a) of this section. Failure to 
file a Request for Review within this 
time period constitutes waiver of any 
objection to the Receiver’s 
Determination. A timely Request filed 
with the Bank Board in accordance with 
these procedures is mandatory to obtain 
judicial review of the Receiver’s 
Determination. Any part of the 
Receiver’s Determination that the 
Request for Review does not contest 
shall not later be the subject of judicial 
review.

§ 576.4 Content of Request for Review.
(a) To be deemed complete a Request 

for Review must include:
(1) A clear and concise statement of 

the facts and arguments on which the 
Request is based;

(2) A clear and concise statement of 
the alleged factual and legal errors in 
the Receiver’s Determination, including 
citation to applicable statutes, 
regulations, and legal authority, and to 
the Receiver’s record; and

(3) If the Request is based on facts not 
available to the Receiver at the time of 
issuance of the Receiver’s 
Determination, a separate identification 
and statement of all such fact upon 
which the Request is based.

(b) The Bank Board anticipates that in 
most cases a preliminary review of the 
Request and the Receiver’s record will 
be made within 60 days of the date that 
the Receiver’s record was received. At 
that time, the parties will be notified in 
writing that:

(1) The Administrative Record 
(defined in § 576.5(a) of this part) is 
complete and is closed; or

(2) More information is needed (in 
which case further instructions will be 
included); or

(3) The Bank Board anticipates that an 
additional 30, 60 or 90 days may be 
necessary before preliminary review can 
be completed.

§ 576.5 Basis for Board Decision.
(a) The Administrative Record that 

forms the basis of the Bank Board’s 
Decision generally consists of the 
Request for Review, the Receiver’s 
record, and any response to the Request 
for Review (’’Response") submitted by

the Receiver or other interested 
party(ies).

(b) Any materials in addition to those 
in paragraph (a) of this section may be 
admitted to the Administrative Record 
only upon an Order of the Bank Board to 
allow supplementation of the 
Administrative Record. Any party may, 
by motion, request leave to supplement 
the record; however, such motions will 
be granted only upon a showing of good 
cause. A finding of good cause by the 
Bank Board generally requires that the 
moving party demonstrates that the 
argument, documentation, information, 
or evidence sought to be admitted or 
considered was not readily available 
when the claim was before the 
Receiver’s Representative; or some 
similar compelling reason why the 
submission was not included in the 
Receiver’s record.

(c) A motion for leave to supplement 
the record made after the party’s initial 
submission of a Request for Review or 
Response, must be supported by good 
cause demonstrating why the 
supplemental matter could not have 
been included with the initial 
submission.

(d) upon a finding by the Bank Board 
that the record provides a sufficient 
basis for rendering a Decision, the 
record will be closed. The parties will be 
notified by the Bank Board of the closing 
of the record.

(e) The Bank Board may make its own 
findings of fact and conclusions of law 
based upon the Administrative Record.

§ 576.6 Burden of proof.

The burden of proof rests at all times 
with the Requestor.

§ 576.7 Issuance of Decision.

Within 180 days from the date the 
Administrative Record is closed, the 
Bank Board will issue a Decision on the 
merits of the Request, determining the 
extent of entitlement to the claim or any 
portion thereof. Alternatively, within 30 
days from the date that the 
Administrative Record is closed, the 
Bank Board, in its sole discretion or 
based upon the advice or request of the 
General Counsel, may entertain oral 
argument, or other supplementary 
proceedings, in which case a Decision 
will be issued within 180 days of the 
completion of such supplementary 
proceedings.

§ 576.8 Decision in writing.

The Bank Board’s Decision 
(“Decision”) will be issued in writing. It 
will set forth the reasons for the 
Decision and will constitute final agency

action for the purpose of seeking judicial 
review.

§ 576.9 Denial of claim.

If no Decision is issued by the Bank 
Board within the time specified in 
§ 576.7 of this part, and the Bank Board 
has not given notice to the parties 
requesting review that the Bank Board 
has in its discretion extended die time 
limit on its own motion, the Receiver’s 
Determination, issued pursuant to 
§ 57.13(o)(8) of this part, will become the 
Decision of the Bank Board. This 
Decision will be final agency action for 
the purpose of seeking judicial review.

§ 576.10 Requests for extension of time or 
waiver of other procedural requirements.

Failure to comply with any procedural 
requirements set forth herein may result 
in dismissal of the Request for Review. 
However, reasonable requests for 
extensions of time or waiver of other 
procedural requirements may be granted 
upon a showing of good cause.

§ 576.11 Satisfaction of Claim Certificate.

(a) If the Bank Board determines that 
the claim, or any portion of the claim, is 
to be allowed, Claimants must, to secure 
payment, promptly execute and deliver 
to the Bank Board a “Satisfaction of 
Claim” certificate, which will be 
provided to the Claimant with the 
Decision.

(b) If the Bank Board determines that 
only a portion of a claim is allowable, 
the "Satisfaction of Claim” certificate 
will specify the portion found allowable. 
A claim or any portion of a claim not 
specifically allowed by the Bank Board 
is deemed denied and constitutes a final 
agency action for purposes of seeking 
judicial review.

§ 576.12 Procedural questions.

Any questions concerning these 
Procedures may be addressed, in 
writing, to:
Adjudication Division, Office of General 

Counsel, Federal Home Loan Bank 
Board, 1700 G Street, NW„ 
Washington, DC 20552.
4. Part 577 is added to read as follows:

PART 577— PROCEDURES FOR THE 
ADMINISTRATION AND 
DETERMINATION OF REQUESTS FOR 
EXPEDITED RELIEF FROM DECISIONS 
OR THREATENED ACTIONS OF THE 
FSLIC AS RECEIVER

Sec.
577.1 Purpose.
577.2 How to file a Request for Expedited 

Relief.
577.3 Content of Request for Expedited 

Relief.
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Sec.
577.4 Decision.
577.5 Requests for extension of time or 

waiver of other procedural requirements.
Authority: Sec. 17, 47 Stat. 736, as amended 

(12 U.S.C. 1437); 48 Stat. 132, as amended (12 
U.S.C. 1464); 48 Stat. 1259, as amended (12 
U.S.C. 1729).

§ 577.1 Purpose.
Requests for Expedited Relief seek 

extraordinary intervention by the 
Federal Home Loan Bank Board [Bank 
Board] with respect to the Federal 
Savings and Loan Insurance 
Corporation [FSLIC] as Receiver. All 
Requests will be scrutinized for strict 
compliance with the procedural 
requirements set forth below. Failure to 
comply with these requirements may 
result in denial of the Request.

§ 577.2 How to file a Request for 
Expedited Relief.

(a) These procedures must be 
complied with fully and within the 
prescribed time periods. Any 
noncompliance or lateness may result in 
denial of the Request unless a waiver of 
procedure or an extension of time has 
been granted for good cause shown. 
These procedures are fully applicable to 
the FSLIC as Receiver.

(b) Any decision or threatened action 
by the FSLIC as Receiver may be the 
subject of a Request for Expedited Relief 
seeking extraordinary intervention by 
the Bank Board outside of the routine 
claims process. Requests for Expedited 
Relief must be filed within five work 
days from the date of the notice of 
FSLIC as Receiver’s decision or 
threatened action. All Requests for 
Expedited Relief are deemed to be filed 
when received and date/time stamped 
by the Bank Board at the office specified 
in paragraph (d) of this section. When 
notice of such a decision or threatened 
action is delivered by mail, three 
additional work days will be allowed for 
the filing of the Request.

Exam ple: A Notice of Foreclosure is a 
“threatened action” by the FSLIC as 
Receiver. If the FSLIC as Receiver issues 
a Notice of Foreclosure dated January 1, 
of a foreclosure sale scheduled for 
February 1, the Request for Expedited 
Relief must reach the Bank Board and be 
date/time stamped within five work 
days of January 1. If the FSLIC as 
Receiver’s notice was delivered by U.S. 
mail, the Request for Expedited Relief 
must reach the Bank Board and be date/ 
time stamped within eight work days of 
January 1. Work days are Monday 
through Friday, excluding weekends and 
Federal holidays.

(c) All submissions are deemed to be 
filed when received, and date/time 
stamped by the Federal Home Loan

Bank Board at the office specified in 
paragraph (d) of this section.

(d) The original and one copy of the 
Request for Expedited Relief, and any 
supporting documents, must be filed 
with:
Federal Home Loan Bank Board, Office

of General Counsel, Adjudication
Division, 1700 G Street, NW.,
Washington, DC 20552, Attention:
Lead Paralegal.
(e) A copy of the Request for 

Expedited Relief, and any supporting 
documents, must be mailed or hand 
delivered to the Receiver at the 
address(es) supplied in any decision or 
notice of threatened action by the FSLIC 
as Receiver.

(f) All submissions to the Bank Board 
must include a signed statement 
certifying that an additional copy has 
been sent or hand delivered to the 
FSLIC as Receiver, at the address(es) 
listed in paragraph (e) of this section, on 
or before the date the submission was 
filed with the Bank Board.

§ 577.3 Content of Request for Expedited 
Relief.

(а) A Request for Expedited Relief 
does not involve a determination on the 
merits of a claim. It is solely a request to 
the Bank Board to intercede by 
instructing the FSLIC as Receiver to do 
or to refrain from doing some act. 
Accordingly, to obtain the relief 
requested, the Request for Expedited 
Relief must contain the following:

(1) A clear and concise statement of 
the facts and issues on which Request is 
based;

(2) A clear and concise statement of 
any alleged factual and/or errors or 
omissions made by the FSLIC as 
Receiver;

(3) Citations to applicable statutes, 
regulations, or other legal authority;

(4) All relevant documentation that 
supports the Request;

(5) An assessment of the likelihood of 
success on the merits of the underlying 
claim;

(б) A clear and concise statement of 
the probable imminent and irreparable 
harm likely to occur if expedited relief is 
not granted;

(7) A signed statement certifying that 
the FSLIC as Receiver has been mailed 
or hand delivered a copy of the Request 
on or before the day that the Request 
was filed with the Bank Board.

(b) The FSLIC as Receiver shall file its 
Response and all supporting 
documentation within five (5) work days 
from the date a Request for Expedited 
Relief is filed with the Bank Board. The 
time limitations discussed above with 
regard to delivery by U.S. mail are also

applicable to the FSLIC as Receiver. The 
Receiver’s Response shall contain legal 
and factual arguments in opposition to 
the Request for Expedited Relief. A copy 
of that Response and all supporting 
documentation must be sent or hand 
delivered to the party requesting 
expedited relief and the Receiver must 
certify that it has done so.

(c) The Request for Expedited Relief, 
the supporting documentation, and the 
Receiver’s Response and supporting 
documentation, will form the basis for 
the administrative record on which the 
Bank Board will make its determination.

§ 577.4 Decision.

(a) The party requesting expedited 
relief shall be known as the Petitioner.

(b) The burden of proving entitlement 
to expedited relief rests at all times with 
the Petitioner.

(c) Upon receipt, the Request for 
Expedited Relief will be reviewed to 
assure compliance with all procedural 
requirements. If the Request is 
procedurally deficient it may be 
dismissed and the parties will be so 
notified.

(d) If the Request is properly filed, is 
susceptible to resolution by the Bank 
Board, and no additional information is 
needed, a Decision on the Request will 
be issued by the Bank Board as soon as 
practicable. It will state the reasons for 
the determiantion and will constitute 
final agency action for purposes of 
securing judicial review.

(e) If additional information is 
required for resolution of the Request, 
notification in writing will be made by 
the Bank Board of the need for such 
information. The Bank Board will order 
that the information be submitted by a 
date certain. If no further information is 
needed for resolution of the Request, a 
Decision will be issued by the Bank 
Board as soon as practicable.

(f) Unauthorized supplemental 
pleadings will not be considered by the 
Bank Board in the absence of good 
cause shown. To show good cause for 
an otherwise unauthorized supplemental 
pleading, a party must demonstrate the 
existence of new and material evidence 
that was not readily available at the 
time of the initial filing despite the 
party’s due diligence.

(gj If appropriate, the Bank Board 
may, upon motion of a party or its own 
motion, issue an Order instructing the 
FSLIC as Receiver to stay temporarily 
its threatened action or decision pending 
resolution of the Request for Expedited 
Relief (“Order”). Such Order will be 
granted where necessary to maintain the 
status quo for the time required for the 
Bank Board to consider the Request for
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Expedited Relief. The issuance of such 
an Order does not, however, prohibit the 
FSLIC as Receiver from making any 
preparations legally required in advance 
of its threatened action [e.g., reposting 
foreclosure). Any such stay will remain 
in full force and effect for a period of 
time sufficient to enable the party 
requesting relief to be provided with the 
Bank Board’s Decision and an 
opportunity to seek judicial review of 
that Decision. Such time will be at least 
five (5) work days from the date of the 
Decision where delivery of the Bank 
Board’s Decision is by express 
(overnight) delivery service and eight (8) 
work days if by certified or regular U.S. 
mail.

§ 577.5 Requests for extension of time or 
waiver of other procedural requirements.

Failure to comply with any of the 
procedural requirements set forth herein 
may result in denial of the Request for 
Expedited Relief. However, reasonable 
requests for extensions of time or 
waiver of other procedural requirements 
may be granted upon a showing of good 
cause.

By the Federal Home Loan Bank Board. 
John F. Ghizzoni,
A ssistant Secretary.
[FR Doc. 88-25073 Filed 10-28-88; 8:45 am) 
BILUNG CODE 6720-01-M

DEPARTMENT O F TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 75 

[Airspace Docket No. 88 -A EA -7 ] 

Alteration of Jet Route; New York

a g e n c y : Federal Aviation 
Administration (FAA), DOT. 
a c t i o n : Final rule.

s u m m a r y : The amendment alters the 
description of Jet Route J-217 located in 
the vicinity of Hancock, NY. A segment 
of J-217 west of the Keating, PA, very 
high frequency omni-directional radio 
range and tactical air navigational aid 
(VORTAC) is never used or requested. 
This amendment revokes that segment 
between die Keating VORTAC and the 
Grace, PA, intersection. This action 
reduces chart clutter.
EFFECTIVE DATE: 0901 u.Lc., December 
15,1988.
FOR FURTHER INFORMATION CONTACT: 
Lewis W. Still, Airspace Branch (ATO- 
240), Airspace—Rules and Aeronautical 
Information Division, Air Traffic 
Operations Service, Federal Aviation 
Administration, 800 Independence

Avenue SW., Washington, DC 20591; 
telephone: (202) 287-0250. 
SUPPLEMENTARY INFORMATION:

History
On August 17,1988, the FAA proposed 

to amend Part 75 of the Federal Aviation 
Regulations (14 CFR Part 75) to alter the 
description of J-217 by revoking a route 
segment between the Keating VORTAC 
and the Grace intersection (53 FR 31018). 
Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA/ 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Section 
75.100 of Part 75 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6D dated January 4,
1988.
The Rule

This amendment to Part 75 of the 
Federal Aviation Regulations revokes a 
segment of J-217 between the Keating 
VORTAC and the Grace intersection. 
This segment of J-217 is never used or 
requested. This action reduces chart 
clutter.

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.

List of Subjects in 14 CFR Part 75
Aviation safety, Jet routes.

Adoption of the Amendment
Accordingly, pursuant to the authority 

delegated to me, Part 75 of the Federal 
Aviation Regulations (14 CFR Part 75) is 
amended, as follows:

PART 75— ESTABLISHMENT OF JE T  
ROUTES AND AREA HIGH ROUTES

1. The authority citation for Part 75 
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g)

(Revised Pub. L. 97-449, January 12,1983); 14 
CFR 11.69.

§ 75.100 (Amended)
2. Section 75.100 is amended as 

follows:
J-217 [Revised]

From Hancock, NY to Keating, PA.
Issued in Washington, DC, on October 17, 

1988.
Shelomo Wugalter,
Acting Manager, Airspace—Rules and  
Aeronautical Information D ivision .
[FR Doc. 88-25032 Filed 10-28-88; 8:45 am] 
BILLING CODE 4810-13-M

SECURITIES AND EXCHANGE 
COMMISSION

17 CFR Part 240

[Release No. 34-26217, File No. S7-17-88J

Exemption of Certain Foreign 
Government Securities Under the 
Securities Exchange Act of 1934 for 
Purposes of Future Trading

AGENCY: Securities and Exchange
Commission.
a c t i o n : Final rule.

SUMMARY: The Commission amends 
Rule 3al2-8 under the Securities 
Exchange Act of 1934 to designate 
government debt securities issued by 
Austria, Denmark, Finland, the 
Netherlands, Switzerland, and W est 
Germany as “exempted securities” for 
purposes of the marketing and trading in 
the United States of futures contracts on 
those securities. Rule 3al2-8  currently 
grants such an exemption to British, 
Canadian, Japanese, Australian, French, 
and New Zealand government debt 
securities underlying futures contracts 
that meet certain conditions set forth in 
the Rule. The amendment will extend 
the exemption to government securities 
issued by Austria, Denmark, Finland, 
the Netherlands, Switzerland, and West 
Germany, thereby removing such 
securities from those on which futures 
trading is prohibited by the Commodity 
Exchange Act. Trading the underlying 
securities, absent compliance with 
applicable registration and other 
requirements, will remain prohibited to 
the same extent as under current federal 
securities law.
EFFECTIVE DATE: October 31,1988.
FOR FURTHER INFORMATION CONTACT: 
David L. Underhill, Esq., 202/273-2375, 
Division of Market Regulation,
Securities and Exchange Commission, 
Room 5186 (Mail Stop 5-1), 450 Fifth 
Street NW„ Washington, DC 20549.


