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between the cognizant agency and the
governmental unit. This agreement will
be subject to re-opening, only at the
option of the cognizant agency, and then
only if: (i) It is subsequently found to
violate a statute; (ii) the information
provided by the governmental unit upon
which the cognizant agency relied
during the proposal review and
negotiation process is later found to be
materially incomplete or inaccurate; or
(iii) the cognizant agency was not made
aware of major changes in accounting
practices that occurred during the
effective period of the agreement. The
agreed upon rates will be made
available to all Federal agencies for
their use.

F. Other Policies

1. Fringe Benefit Rates. If overall
fringe benefit rates are not approved for
the governmental unit as part of the
central service costs allocation plan,
these rates will be reviewed, negotiated
and approved for individual grantee
agencies during the indirect cost

negotiation process. In these cases, a
proposed fringe benefit rate computation
should accompany the indirect cost
proposal. If fringe benefit rates are not
used at the grantee agency level (i.e., the
agency specifically identifies fringe
benefit costs to individual employees),
the grantee agency should so advise the
cognizant agency.

2. Billed Services Provided by the
Grantee Agency. In some cases, grantee
agencies provide and bill for services
similiar to those covered by central
service cost allocation plans [e.g.,
computer centers). Where this occurs,
the grantee agency should be guided by
the requirements in Attachment C
relating to the development of billing
rates and should advise the cognizant
agency of any billed services. Reviews
of these types of services (including
reviews of costing/billing methodology,
profits or losses, etc.) will be made on a
case-by case basis as warranted by the
circumstances involved.

3. Indirect Cost Allocations Not Using
Rates. In certain situations, a grantee

agency. because of the nature of its
programs, may be required to develop a
cost allocation plan that distributes
indirect (and, in some cases, direct)
costs to the specific funding sources. In
these cases a narrative cost allocation
methodology should be developed,
documented, maintained for audit or
submitted, as appropriate, to the
cognizant agency for review, negotiation
and approval.

4. Appeals. If a dispute arises in a
negotiation of an indirect cost rate (or
other rate) between the cognizant
agency and the governmental unit, the
dispute shall be resclved in accordance
with the appeals procedures of the
cognizant agency.

5. OMB Assistance. To the extent that
problems are encountered among the
Federal agencies in connection with the
negotiation and approval process, the
Office of Management and Budget will
lend assistance as required to resolve
such problems in a timely manner.

[FR Doc. 88-23643 Filed 10-13-86; 8:45 am|
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OFFICE OF MANAGEMENT AND
BUDGET

Performance of Commercial Activities
(OMB Circular A-76); Final Issuance of
Transmittal Memorandum No. 7

AGENCY: Office of Management and
Budget.

ACTION: Final issuance of Transmittal
Memorandum No. 7 amending OMB
Circular No. A-76, "Performance of
Commercial Activities.”

suMMARY: This Notice contains
Transmittal Memorandum No. 7, dated
September 28, 1988, to Circular No. A-
76, "Performance of Commercial
Activities.”

This transmittal Memorandum
updates the retirement cost factors, the
miscellaneous fringe benefit cost factor
for Federal employees, the tax rates
used for commercial firms, and the
Federal pay raise assumptions for 1969
through 1993. It deletes material mark-up
rates applied for General Services
Administration (GSA) items, and revises
material mark-up rates applied to
Defense Logistics Agency (DLA) items.

This Memorandum rescinds
Transmittal Memorandum No. 4, dated
October 29, 1986, which implemented
the requirements of the Federal
Employees Retirement System Act of
1986 (FERS) to exclude the employers'
costs of social security (OASDI) and
thrift plans from A-76 cost comparisons.
Public Law 100-366, signed on July 13,
1988, requires all retirement costs to be
included in A-76 cost comparisons. This
Memorandum also deletes the
requirement for agencies to publish their
schedules for conducting cost
comparison studies in the Commerce
Business Daily and the Federal Register.
Executive Order 12615 requires OMB to
publish the schedules. Summary reports
on the implementation of OMB Circular

No. A-76 to be submitted by all agencies
to the Office of Federal Procurement
Policy, OMB, are deleted; future
information will be contained in the A-
76 Management Information System.

The updated standard retirement cost
factor represents the Government's
share of the full dynamic normal costs of
the Civil Service Retirement System
(CSRS) and the Federal Employees'’
Retirement System (FERS). This is a
composite factor based on the
percentage of payroll costs participants
in each system represented. The
Government's contributions to Social
Security (OASDI) and thrift savings plan
costs are also included.

The revised fringe benefit cost factor
represents the amount the Government
contributes to other fringe benefits for
employees (workmen's compensation,
bonuses and awards and unemployment
programs). This revised cost figure was
provided by the Office of Personnel
Management. Originally, prices paid by
the agencies for GSA material did not
include all the costs of the acquisition
and storage functions performed by
GSA, and these costs were added
through the use of a standard factor.
Public Law 100-202, section 619 now
requires inclusion of these costs in the
GSA prices, therefore, it is no longer
necessary to apply a mark-up rate to
GSA prices.

The revised mark-up rates to be
applied to DLA prices to show full
acquisition and supply costs were
provided by DLA.

The Tax Rate Table provides by types
of industry the appropriate tax rates in
relation to business receipts. The tax
rates have been revised by the Internal
Revenue Service to reflect the latest
rates as of 1964.

The deletion of the requirement for
agencies to publish their schedules once
per year in the Commerce Business

Daily and the Federal Register is a
result of Executive Order 12615,
Performance of Commercial Activities,
dated November 19, 1987, which
required OMB to publish the schedules.

The annual reporting requirements in
Chapter 4 of the Supplement to OMB
Circular No. A-76, are deleted. The data
will be obtained from the A-76
Management Information System on a
quarterly basis.

The pay raise assumptions for Federal
employees for 1989 through 1993 have
been changed to reflect the President’s
agreement with Congress on the raise to
be effective in January 1989.

The revision does not require any
agency to (1) create or maintain a
duplicative control/monitoring/
reporting system or (2) adopt any
additional controls, not presently in
compliance with the Federal Acquisition
Regulations (FAR).

SUPPLEMENTARY INFORMATION: On
August 23, 1988 OMB published a draft
transmittal memorandum for a ten day
public comment period. Only one
comment was received; that OMB
specify that it would publish the annual
study schedules in the Federal Register
and Commerce Business Daily. The
recommendation has been included. The
final Memorandum also contains two
other changes. The decision on the
Federal Pay Raise for 1989 was made so
the new figure (4.1 percent) was
included and a mistake in the rate for
medicare was discovered and that rate
was lowered from 2.17 percent to the
appropriate rate of 1.45 percent.

FOR FURTHER INFORMATION CONTACT:
Linda Mesaros, Office of Federal
Procurement Policy, Office of
Management and Budget, (202) 395-3300.
Darrell A. Johnson,

Assistant Director for Administration.

BILLING CODE 3110-01-M




n
D
2
°
2
~
2
<
-
=
2
g

>

]
=
*H
~
g
=

=)
s
3
G
>
=~
&
=7

2
D
3
<

Kaenuep
Aaenuep
Aaenuep
Axenuep
Axenuep
Axenuep

ﬂﬂw ..n>.mU
$163 UGT3Ie13

:L pue 9-A1 @2bed uo juswaiddng
?y3 3o D ydeabeaed aad parrdde °q prnoys ssskordus
URTTTATO J03 sejea butmolied a2yl *saequnu  butuuerd
TRUIBJUT JATAY] ¥sn [ITM saTousbe ayjz puodaq pue 0661
203 sostex Aed Aae3Tiiw Ioj *3uaoaad T°p 99 TIIM 6861
Azenuep ur °AT309332 sasTea Aed ueTTTATO pue AIe3TTTW
ysog *Ssa1bu0) Y3TM SUOTSSNOSTP ybnoayz pasbueys
usaq aaey 32bpng 6861 Ad S,3U2PISaId 3dY3 UT pauTeIUCD
seahordws Teiapsd 03 suor3zdunsse asyeax KLed eyl

Jusuatddns 8y3 3Jo AI 3aed ‘z Ie3deyd ‘D uydeabeaed
LT 2UuTl NOISIDHJ NOSIHMVdWOD IS0D
9T PUTT=-~=~= (9 DUTT SNUTW GT DUTT) NOSIHAVIWOD IS0D

ST SUTT=emm (¢T 3 €1 ®UTT) TVIOL

PT LUTI~ TVILNIYFIATIA NOISYHANOD

€T 3ulTI SLS0D IOWVIINOD TVIOL

1SMOTTOJ Se agq pInoys
LT ybnoaysz €T SaUIT "¢ °ON UNPURIOWSH [eIFTUSURIL
Aq peppe sem yorym ‘(3onpag) s3s0n ueld sbutaes
pue (Iasvo) A3Tanoes TRTD0S - SUTT 8Y3 933Tad
‘€861 ‘3snbny peajep ‘Juswsarddng ay3z utr poriToads
JBUWIOJ pue Ianjefouswou Teurbrio eyz o3 yoeq
pobueyo a3q pInoys @douewrojiad 30eIJUCD °*SA ISNOY-UT
403 wioj uostaedwod 3s02 oy3z JO LI ybnoayz €1 saurl

Juswsatddng ay3 jo ‘AT 3aed ‘T I93deyd ‘T-T ‘UOTIRIISOTIL
*wa3sAs uoTjewIOIUT

Juawabeury 9.-¥ dYz ybnoayzy paysttdwoooe

aq TT1Tm 3I *61921 a8pao oar3noexy Aq paatnbax

ST burjzodsa Arasjzaend *pajarep ST a93deyd SIYL

Juawatddns ay3 jo ‘I 3aed ‘y aszdeyd

E 440 ONTIJILINED—
e iy
TYNIOTHO THI-A40-AdOD -FANI—¥— 380303 Td ILuTD

‘9Aoqe pa3Td suoT3iedTiqnd y3oq ut
Iesk [eOSTI UYoes IO 31e3S SY3 a1039q sdAep 0f ueyz
423e1 30U sS3TNpayos syl ysrigqnd TIIA GHO  *M3aTAe
or7and Jo3 sarnpsyos ay3 ystrand o3 (gWo) 3Iebpng
pue juswsbeuey JO 9°TJJO0 9Yy3z saatnbar ¢192T I2p10
SATINOBXT ‘Po39Tep sT I5351boy Tedepad o9yl pue
ATTed SsaUTsng SoIsUuos ay3 ur sartpnis uostaedwod
3800 BbuTyonpuod 103 SIThpoyss arayz ystrqnd
03 sarousbe 03 ydeabezed sTy3z ur juswaatnbax eyl

juswatddng ay3j 3o ‘I 3aeqd ‘1 aszdeyd ‘q*1*0 ydeabeaeg

*3usuatddns ayjz
30 I 3aed ut ,juswaxtnbey burjzzodsy tenuuy, ‘p xejdeyd Jo TTe
S332T9p pue ‘sanpsyss Apn3s pue SITIOJUSAUT Jo uot3zedTIqnd
d03 SuOT3IONI3SUT IY3 sabueRYO OSTE  WNPURIOWAN STYL *sajex
XB3 J030BI3U0D S$BSTASI pueR ‘sTerasjew (vig) Aousby soT3sThoy
®suazag o3 parrdde sajex dn-jyIew ayj sosSTADI ‘sTetrxajeua (yso)l
UOT3eISTUTUPY S3DTAILg [ela2uas o3 parrdde sejex m::xnnﬁxanu
S@33T72p ‘s3TJauaq SHUTIJ SNOBURTILOSTW I0F I03O0RI 3SO0D YR,
sajepdn ‘ge6T ybnoayy 6861 103 suorjdunsse astex Ked awuvaM
9y3 sajepdn unpuelowsay STY3 ‘UOTITPPE UT *‘pa3arep Aqaxay
21 p °"ON unpuelowsy [e3zjtwusueay Aq peonpoxjut juswatddng ay3
utr sydeabeaed peppe pue ‘1-g pue T-T SUOT3RIZISNTTI 3I° SWIOI
uosTIedwod 3SO0 9Y3 UO SSUTT PIPPe Pue SSUTT PoIdqUOUSI 11®
‘®103919Yyl ‘unpueiowsw sSTY3 Aq PIpuUTISaI ST b *ON WNPURIOWSR
Te33TUsueRl], *sseooad uosTIedwod 3SOO 9L-¥ 2Y3 UT pPapnTout
8q I030BI3U0D 3Y3} PpuR we3siAs JuswaaT3ay ssoohordul Teaspad
Y3z 303 s3s0d 3Juswaar3ax pryed aafordws Tre 3ey3 earnbax
03 w9861 JO 3OV welsAg 3Juswsariay ,sesdordwd Texapss, au3
Spusue 99¢-00T MeT OTTANd °SI03DeJ 3SOD IJYJ0 UTe3I8D sejzepdn
PUBR  SJO030eI3U0D puR JuUBMUISACDH Y3oq I0F S3IV0O JUBWAITIDI
30 3jusujeaa] 2yj} SISTASI WNPURIOWSK T[RIFTUSURIL STYL

S9T3TATIOV TeTOoI8uwo) JO 3oURWIOIIAd 1 I0A040S

0334
11X uwﬁﬁﬂT D s9 B0 (e).

SAIONIOVY ANV mhzmzaéxm“ 40 SOWH ¥O0d WNANVIOWIW

L °"ON WnpueIowsy Te33jTwsuel]
pasTaay
9L=¥ °ON ae[ndatd

8861 ‘87 Iequeidag

£050Z O Q ‘NOLONIHSYM
41390N8 ANV LNIWIDVYNVYIN 40 301440

AN3AIS34d 3HL 40 301440 IAILNO3X3




w
<
o
.
-
S
Z
o
[~}
[==]
=]
Ll
<
L]
Rt
<*]
el
o
-—
O
o
=
Y]
=]
o
e
3
~
=]
(=]
=
=}
Z
3
o]
—_
=
>
—~
Tt
]
-
»
.-t
80
e
=4
—
]
-
Y]
=
o
e

-p-

WoIj ZT SUTT 3oerjqns uayl pue ‘0T ybnoayy L sauly
Jo Te303 a8yl o3 pappe 3q pPINOUs 37 ‘sTseyjuaied
Uy 30U - S} TI SUIT . UL 3IS3quUnu  3Yy3 JI i
SUTT UO SDUIIVIITP BY3 I23ud pue 0T ybnoayj L sauTll
Jo Te303 ay3z woaj Te303 STYI 3IORIIQNS pue ZT SUTT
©3 ppe ‘1T SuIll UTr ‘UoT3OoNpap B ‘'a°T !sTseyjuaxed
ur Jequnu B ST @Id9Y3 JI 01 pue 6 ‘g ‘L SOUTT PPY

€1 aUTT--TYIOL “Hau

1§ ON UNpURIOCWSK
Te3atusuex] Aq pe23arep uasq pey ydeabeaed
STY3 ‘c£g61‘3Isnbny pajep 3juswarddns aul jo AI 3Ixed
‘¢ xo93deyd ur pautejzuoo Arreurbrao se H ydeabexed
BUTMOTTO3 @Yl PPY °F °ON uNpueIouWay [e3jTusued]
Aq poppe @239m uyotym suydeabeaed osay3z 233T18d

juswatddns 8yl 3O ‘Al 33ed ‘c I9adeyd ‘I pue H sydeabeaed

KiaaTToQ 309a1a
pung Xo003S @TesaTouM

TeTIsien
:smoT103

se pasTA21 @ik s90T1AI9s Arddns pue T[eTIL93RW  WIA
303 parrdde aie yotTym sojex dn-YIew T[erIajew YL

jusuwaiddns
2y3 30 ‘AT 3Ied ‘z asadeyd ‘(z) pue (1)°'q-c¢*3 sydeabexed

*ys9 &q
pabaeys aotad a8yl utr s3soo abeiols pue uorjrsynboe
Jo uorsnyout syl 103 septaoad 619 UOTIOAS ‘Z0Z-00T
MeT OTT9nd *pa3atep ®xe (g) pue ‘(2) ‘(1)°e-c°d
ydeabesed Iopun saotazes Arddns pue [erI8jem VSH
303 potrdde aae yorym sa3ex dn-jyIew TerIsjew Byl

jusuwatddns
ay3l Jo AI 3xed "z asadeyd ‘(g) pue ‘(z) ‘(r)e‘g-a sydeabexed

G9°L €661 A4

G9°L 2661 Ad

G9°L T66T Ad

S9N L 066T Ad

5L 686T Ad
:SMOTTOJ Se aie ¥OId AQq paIaaoo seakordus
J03 s3s0) (9 *ON wunpueIowsy [eIJTUSURL] 939S) Xel
¥OIJd I03 uorjejTurl Axeyes [enuue ue ST aI8yjl !xXejy
ay3 o3 3oalqns sataeres pue ssbem o3 ATuo ajex vOId
ay3 Ardde o3 [njaaeo ag - (seadordws Axeaodwsy pue
JuUa33TWISIUT A[TRwIOU) SwWa3zsAsS JUBWSITISI UBRTTTATD

-C=

om3 2y3 3o Iay3zie Aq paasaod jJou saako1dus UBTTTATID
o3 perrdde o9 TITM ‘moTeq Pa3sSTI J03083 3S00
(voI4d) 3O0¥ SuoTanqrijuod soueaInsul [edepad SUla

(y *ON unpuelowsu [e3jjtusuei] Aq pa3a[ep Sem
ydeaxbeaed Teurbrio aywn) :3uawatddng 8yl 3o AI 3Ixed ‘z z93deyd
o3 (Z)b g a 3o pua ay3y 3e ydeabeaed Burmoii(ol ouU3l PPY

juauwatddns 3y3z 30 ‘Al 3Ied ‘T zo3deyn ‘(z)b £ a ydeabezed

*3jusoxad

gp*T 2Ie sutewax (2IeOTPAW) V¥OI4 JO3 3I030e3 SBUL *3uaoxad
L*p e suTewsl aoueansuy osAordws TeIspad 103 JI030EF auL

(sueaboad
juaumiordusun pue spieme pue
sasnuoq ‘uotjesuaduod
s, UsuyIOM) sS3TIBdUAQ
abutay snoaueTIIOSTU
oL T gakordwa TeIIPAI

35067 posSTASY - 363084 3Tjousd obutid

:SMOT O3 Se 23t Ie[nNdITD a3
o3 jusmstddns ay3x ur *6°e°qa ydexbexed zapun pattdde
8q 03 SI030EBJ 3S00 JTIBU3] abutay paepuels PpoSTASY

*3usuatddns
Jo ‘A1 23aed ‘'z ae93dewd *(q)(1)b-€*a sydeabexeq

*3u@oaxad
9°GT ST SSWd IO0J I030e3 BYL “SIWA UTUITA s123Yb13
2113 103 3daoxs ‘spakordus uoy3oejoad 2aT3 pue
jueweoiojua Mel 03 3uadaad §°GZ pue SIITTOIJUOD
o133ell ate 03 quaeoied g9z oaJe seakordus ssSerd
teroads 303 SI030€J 3ISOO JUSWSITIAI pasTA9l AUL

*§3500
uerd sburaes 33TIY] pue A3ITINDSS TBIDOS IO uot3aod
(1asyo) @odoueansur A37(rqestq pue SIOATAINS ‘8b¥Y
PIO 8Yy3z O3 SUOTINGTIJUOD S,JUSUUISA0) 3Y3 sapnIouTt
osTe Jo3oel STIYL *(sy3d) wo3sds JusWLITIN
,seakordug [eIdpad aylz pue (s¥sD) waysiAs JuawaaT3aY
80TAI8S T[TATD 9Y3 3Jo S3sod Teuwiou otweuip
IIn3 8y3z 3O aIeys S,3USUUISA0H 3BU3I sjuasaadax
J1030e3 paepue3s 34yl squeoxad P IT ST S3IWA
103 I030e3 2yl °(VA) UOT3IRIISTUTUPY SuURIIISA 33
uty3ztm (s3wa) Kxebans pue 3uTOTIPaW 3JO auaujaedaq
ay3y 2adsoxa sarousbe [Te 03 quaozad L°1Z ST pasn
®q 03 J030BJ 3ISOO JUSWIITIS1 pIAepuels pasSTA®I YL

quowatddns ay3 3o ‘AI 3Ied ‘Z xo3deyn ‘(e) (1)b-g°a ydeabexed




w
Q
Q
=
=)
Z
oy
==}
=<}
[=2]
Ll
ol
L
Lo
@
L
=
-—
O
o
>
[}
o
=
=3
-~
=2}
=2}
=
o
<
e
n
e
>
~
s
2
%
Q
=
|
)
3
-9

*Tenuel UOT3IEOTITSSETD
pIepuels (86T SY3 UT PSUTPIUOD SUOTSTADI 30973J2I 30U S300 xx

*s3dre091 SSBUTSNQ 03 UOT3B[S8I UT 2Ie SI3ey Xl &

STTTW butuetrd pue syrTUMes ‘Huthboq
sjonpoad a[T3X23 pajestage3 Iayzo
SaTaossa00e pue 1axedde asyjzo
BuTy3010 S,UlIPTTYD pue S,UsUoM
butyjzoro s,4oq pue s,usy

s3onpoad paIpury pue pool IsYy3o
sbuTioAeT] pue SYUTIpP 3JOS Par3l0g
sjonpoad Aieuor3oajuco pue aebng
sj3onpoad Aaayeg

sjonpoad TTTW uteas

satqe3}abaa pue s3TNIJ paAIasaid
sjonpoad Aateq

s3onpoad jeay

e e e

.

.

FNOMOMNONINNMNA
.
Ot rdt NN At

butanjoejnuey

sepel3 (etroads Iay30

YIoM TeDTI3097H

butuor3Tpuco ate ‘burjeay ‘Hurqunid
uoT3oNI3sU0D LAeay

(uoT3ona3zsuod) saapiIng @AT3ex2do
(uoT3ona3suoD) BurpITNg TRISBU3H

UoT3ONIJSUOD
auo3s uaxyoilg pue
paysnid ‘uotrsuswtqg ‘i9aAe1n ‘pues
BUTtuUTW TeO0D
STe39W I9Yy30 butuTty
S910 IIATTIS pue
PTICH ‘outz ‘pea1 ‘ieddo)y BUTUTH
S9I0 uoal DUuTuTH
S201A12S [eaAn3TnOTaby
uoT3oNpold aan3TnoTIby
snpu AT d

XAISNAONT

¥ JTAYL dILVd XVL
a XION3ddv

AOOHANVH NOSTHVAWOD IS0D----AI I¥vVd

JuUaWYOLIFIY

STyZ-€1-0F
06€2-21-0V
88£2-21-0V
SpeEC-21-0V
S1€2-21-0%
9602-60~-0%
6802-60-0V
0902-60-0V
0502-60-0V
0v02-60-0%
0€02-60-0Y%
020Z-60-0¥%
0T0Z-60-0%

86LT-80-0¢
TELT-80-0€E
TILTI-80-0¢
009T-L0-0¢
TEST~90-0¢
0TST-90-0¢

0EPT-50-02
0STTI-£0-02
8601~20-02

0L0T~-20-02
0T0T-20-02
0090-T0-0T
00%0-T0-0T

*ON @a0d

JuswyoR Y

*93ep STY3 831033q pauado usaq
JOU SPY SJPWTJST 3S0D JSNOY-UT S,3UBWUIDA0H dY3 81aym ssaooad
ut suostaedwod 3s00 TR 03 Ardde T[eYS pue wnpuelowsW paubrs
STU3 JO @23ep 3ayj uodn BAT3O9IJd 2I€ WNPURIOWSK Te33Tusuely
ay3 ut sabueyos aayzo [TV *8861 ‘€1 AInp aizojaq pauado uaaq
30U peY J3RUTJS? 3S0D ISNOY-UT S,3JUBUUIBA0H 8y3 aIaym ssadoxd
ut suostiedwod 3500 [Te 03 Ardde [Teys pue 886T ‘€T Atnp 3o
Se SAT3039J33 8q TIRYS saanpsooad HuT3zsoo juswairiax butjosjje
ssbueys T[Te :SMOTTOJ Se 2AT309333 ST UOTSIASI STYL

*IRTNOATD
2y3 o3 3Juewarddns ay3 3Jo AI 3IRd UT PpuUnNo3y g xtpuaddy
243 03 pa3jn3Tysqns aq [IIm @[9e3 Xe3 STYL ‘Payodejje st
S@3el Xxe3 maU Y3TM ‘g xTpuaddy ‘srqel 23 XBL pPasSTA9l y

juswatddng ®y3 jJo ‘Ar 3aed ‘g xXTpusaddy

61 ®UT] ~==== NOISID3d NOSIYVJHWOD 1S0D
81 BUTT--- (ST BUTT SOUTW LT DUTT) NOSINVIWOD LSOD
LT BuUIl (9T % 8 aur1) TVIOL

('3 ‘A asadeyd
‘3douUa3933TP 39U 8jzou ‘suotsuedxy

9T |ut1l —===== 104) TYIINIYIIIIA NOISHIANOD

ST autr] SLSOD IOVMINOD 1ITVIOL

iSMOTTO3 sSe aq pInoys 61 ybnoaylz g1 S8utT’l " °y °‘ON
unpuelowsy (ejjrTwsuel] Aq peppe sem yotym ‘(3onpaq)
S3S0D ueld sbutaes pue (10dSvo) A3ranoes 1ero0s
-2uTT ayjz oa3arad *£86T ‘3snbny peajep ‘juswatddng
8yl ur parjrosds 3PWIO] puE IIANJRTOUSWOU Teurbrao
ay3 03 Xoeq pabueys 3q pPINOYS ,IOUBWIOIId OSNOH-UT
O3 UOTSI3AUOD pue sjuawaatnbay moN ‘suorsuedxi 103
wiod uostaedwo) 3s0), dY3 IO 61 ybnoayz o1 saurI

juswatddns ay3z Jo ‘Al 3aed ‘g ia3deyd ‘T-§ UOTIRIFSNTII
*€86T ‘3snbny pejep juswarddns ay3 Jo AI 3ed
‘v Ia3deyp utr paurejuco Huriequnu Teutbrio ay3z st
butasqunu xadoag b ‘ON wnpuelowsl [e3jjrusuex] Aq
Padualajea saaqunu BUTT Jo burxaqunusl ayjl @331aqa
juswatddns ay3 3o ‘AI 3aed ‘d Ia3deyy

w'ET SUTT UO DDUBIBIITP
2y3 JI33us pue TT ybnoayiz [ SeUTT JO T[e303 BY3




Federal Register / Vol. 53, No. 199 / Friday, October 14, 1988 / Notices

40374

(

o

N~ NMWO
POEAAT o o iy
NNNAAN

OVvoeTnOoonm
OO H-HM~SNH

o
~

)TV
XYL

—ge

S90TAISS
KAaejztues aayjo pue A1ddns a3jeMm
s90TAI3S A3T[13N UOTIeUTqUOD
uoT3NQTIISTP pue uorjonpoad seo
S9DTAISS OTIOITH

buryseopeoliq UOTISTA2[3]L pue oTpey
S90TAJI3S UOT3ILOTUNWWOD

Isyjo pue ydeabarey ‘suoydsial
paT1JISSero aixaym

-a2sT® 30U S3OTAIaS uorTjejzaodsueay

seb Teanjeu 3daoxe ‘sauty odrd

ate Aq uotjejzodsueay

uotjejiodsuell IajeM

butsnoyaaem pue buriona]

3Tsuexy xsbusssed ueqanIajur pue [eD0T
uotjejazodsueay peoarrey

aTgeoco1Te 30u buranjoejnueut

pue Huranjoejnueu SNOSURT[OSTH
sa11ddns pue juswdinbs orydexboloyd
spoob

otuteyjdo pue [eotpsw ‘Teor3do

SYO0TO pue SayojleMm !Sa0OTASP

futansesauw pue S3IUBWNIFSUT OTITIUSTOS
Sa[OTYsA I030u

jdeoxa ‘juawudrnbe uorjejzxodsueal I3Y3lo
putaredax pue burpirng 3eoq pue drys
syaed pue sa1TSSTU papInb ‘3Jeidatv
juaudrnbs pue Sa[OTUaA I030W
auaudtnba TeOoTI3O8[@ IBYF0
sa1I0SS900R pue sjuauodwod OTUOIFOBTH
juaudinba

UOT3IBOTUNWWOD ‘UCTSTAST33 ‘OTpey
Teora3oata 3dsoxa ‘Kxsutyoew I13Yy3zo
sautyoew Hurindwoo pue adTII0
Azsutyoew Lajzsnputr [eroads

Axsutyoeu HUTHIOM TeI=W

Axsutyoew paje[al pue UOTIDONIAFISUOD
KAasutyoew wieyg

s3onpoad Te33w pa3jedTIqe] SNOSJUBRTTIOSTH
S3TTSSTW papInd pue sa[OTYsA

3deoxa ‘S3TIOSS200R pue JDURUPIO

066¥-2£-0S
0€E6¥-2€-0S
0Z6¥-2€-0S
0T6v-2€-0S
0E8Y-TE-0S

GZ8Y-1€£-06S

00LY-0£-0S
009¥-0€-0S
00S¥-0€£~0S
00¥¥-0£-0S
00Z2¥-0€-0S
00T¥-0€-0S
000¥-0€~0S

866E-6Z-0V
098€-82-0V

Sv8eE~-82-0VF
S18E-8Z-0V

86LE-LZ-0V
0ELE-LZ-0P
GZLE-LZ-0Y
0TLE-92-0V
869€E-GZ-0VF
0L9€-SZ-0V

G99€-GZ-0V
86SE-VZT-0V
0LSE-VZ-0V
06SE-¥2-07
ovseE-ve-0v
0ESE-¥Z-0V
0ZseE-ve-0v
06vE~-EZ-0V

08vE-€2-0¥

S20TA9S
parT1e pue buiaeabua ‘put3sed
sbutdue3s pue shutbaoz TeaIsn
sjonpoad Tejaw Tein3ionilys pajedtaqed
aTe wiem pue

orajos1a 3dsoxe ‘burjeay pue putqunid
s3onpoad JeTrwIsS

pue s3Toq ‘s3onpoad auTyoeRU M3IOS
‘aiempiey pue sT0o3 puey ‘AIaT3nd
saisutejuod burddrys pue sued Te3@W
S9TI3SNPUT Te38W SNOIISJUON
sjonpoad te3jsw Axewtad snoau
—eTT90STW {S8TAISNPUT Te3au Snolrad
syonpoxd Telautuw OTT[e3zawuou I3Yy3zo
s3onpoad

1a3se1d pue unsdAb ‘338I0U0D
oTTneapAy ‘juaued

syonpoad sserd

peTITSSe[D 8Iaymasia

jou s3onpoad Iayjzea] pue II3Y3lea]
Jeam3003 Iayjzead]

s3yonpoad sotr3se(d SNOSURTTAOSTH
pur3zTeq pue @soy ‘aeam

-q003 ‘sor3serd {s3onpoad xaqqny
pPOTJITSSRTD 2I9YmasTe

qou‘s3onpoad TeCO pue wnaToaIad
s3onpoad

[eotwayo Isylzo pue TRIN3TNOTIOY
sjonpoad paiTIe pue sjuted

spoobH 32TTO3 pueR SIBUBITO ‘deos
sbnag

sot132yjuls pue syeTIsjRU

soryserd ‘sTeoTuwsyd T[eTIISNPUI
seoTAIes opeay burjaurad

pue butjurad Iayjlo pue TRIDIISUWOD
putystignd SnoaueTsoSTW

pue spieod putrjyesab ‘syood
(Butystrand

pue burtjurad) sTedTPOTISd
(butystrand

pue butqurad) saadedsmaN

s3onpoad aaded 13430

STTTW pieOogq pue goded ‘dind
S9IN3XTJ pueR 2INITUINg

saonpoxd poom I3Yylo

s3onpoad

pejerex ‘poomAtd ‘JIOMTTTH

putangoejnuen

AALSNAN

OLVE-EZ-0P
09vE-€C-0F
ovYveE-€2-0¥

0EPE-EZ-0V
8ZyeE-€2-0V
oTyeE-€2-0VF
08cE-22-0V

oLEE-CTZ-0F
86Z€-12-0V

oLZE-TC-0F
oyee-12-0v
gzze-12-0V
86TE-0C~0P
oyte-02-0¥v
0LOE-6T-0V
080£-6T-0V
8662-8T-0V
8682-LT1-0¥
0S82~-LT~0V
0¥82Z~-LT-0V
0€82~LT-0¥
G182-LI-0V
66L2-91T-0V
GELZ-9T-0V
L T=91=D¥
OELZ=9T=0¥
6692-GT-0V
§292-G1-0V
00G2-v1-0¥
86vZ-£T-0V

0EVZ-£T1-0V

*ON dadod




40375

Federal Register / Vol. 53, No. 199 / Friday, October 14, 1988 / Notices

T~ N0
.
~O0O~O

nes
oo

oo
..
e

(2}
o

(3)31Ivd
XYL

-G

PoTJISSeTD 2I2YMasTa

30U ‘S3IDTAIDS SNOBURT[IOSTH
S90TAI®S TeUOT3EONPI

S90TAIas Tebe]

S90TAI9S TedTpaw Iay30
SaTI03RI0qe] [ROTPoKH

SaT3T1Io®R}

@1ed> Teuosiad pue bursany
S90TAI3S ,S3sT3uaQ

Se0TAI3S ,sueToTsiAyd

saan3ot1d uotrjou 3daoxs

‘S90TAI3S UOT3EDIDDI pue JUaWasSnUy
sa1jesy3 2an3oTd UOT3IOW

S9DTAIS3S pue

uoT3ngra3zsTp ‘uorjonpoad aan3ord UOTIOW

S35TAISS

X4ISNAaNI

6658-L5-08
0028-LS5-08
T1T8-L5-08
6608-LS-08
T1L08-LS-08

0508~-LG~-08
1208-L5-08
ST08-LG-08

006L-95-08
0€8L-95-08

2I8L-96-08

"ON ddod

NN OYOMAOAMD>O
. (L i
OO0 ~00O0

.

B, e

OO MO O~
. “ .o .
OCO0OO0OO0O0OOCOO0OOO oo

.

O W ®

O <
o o

T oN
.
COo~

(3)31ivd
XVL

9-10-044€ 3000 ONITIIE
[ure gp:g '88-£1-01 Pa[ld §9462-88 "00( ¥l

- -

S20TAI3S ITedsl SNOSURTTIOSTH
S20TAI9S pue aTedaa ojny

butst3jasape 3deoxa ’‘sadTAI9S ssaursng
S8DTAI9S DBUTST3I9ADY

S90TAI9S Teuosaad

saoe1d burbpo| Iay3zo pue ST330H

S35TAIDS

aTgedoTe

30U 9peI3 [Te33ax pue aTeS3ATOYM
S9103S [Te3al I13ylo

saxo3s aonbrq

sa103s Aaejzatadoad pue sazols bnag
seoeTd buryutap pue butjed

$9103S sSHUTYSTUIN] QWOY pue aInjtuing
sa103s Aaossaooe pue [aaeddy
s1aTesap 2ATIowWO3N® I3Y30

SUOT3EB3S 3DTAISS BUTTOSEH

$3103S pood

$9103S 9STpuRYdIBW [RIJUDD

saareap

awoy arrqow pue satirddns uspaed
S3103S 2aeMmpaeH

sIa[eap setasjew burpiing

speay 11e3ed

a[geoOTIe 30U SpeI] ISTESITOYM

!spoob a[geINpPUOU SNOBURTTIOSTH
sabeiaaaq OTTOYOOTY

s3onpoad unaioalad pue wunatoxlad
sTeriajeu mel jonpoad-wieg

suoTjou pue spoob aoard ‘yaaeddy
s3onpoad patlle pue syteotwayo ‘sbnag
sjonpoad aaded pue aaded

spoob afgeanp iIaylzo

bur3eay pue burqunid ‘saempaey

spoob TeoTI3091d

deios pue

unatoxjzad 3deoxa ‘sSTeasuruw pue sTe3aN
STeTaajew UOT3ONIFSUOD pue Iaqung
juswudinba

9ATjOWO3NE PUP SITOTYSA I030K
sa11ddns pue jusudrnba ‘Axautyoey
sjonpoad pajelal pue SIaTIIDO0IH

Spel] o9[esSo[oUM
XIISNaNI

009L-5S-08
00SL-85-08
68€L-VG-08
OTEL-¥S-08
00ZL~-£5-08
000L-25-08

L66S-PV-€9
S66S-EV-29
126S-£v-29
2T16S-€Vv-29
008S-2v-29
00LS-T¥-29
0096-0¥~-29
8655-6€£~29
TvSs-6€-29
00vS-8€£-29
00€S-LE-29

$925-9€-29
1626=9¢€~-29
0225-9¢€-29

06TS-SE€-T9
08TG~-SE-~T9
0LTS-SE-T9
0GTS-SE-T9
0ETS-GE~-T9
62TS-S€-T9
OTTIS-SE~-T9
860G-GE~-T9
0L0G-SE€-T9
0906-SE~T9

0506-SE~-T9
0€0G-S€-T9

0T0S-SE~-T9

800S-vE-T9
v00S-£€-19

ON 3dod







|

il

Jny
v

{

{

S

i

I
I

Ill
'ﬂ

5!

i

g
P
B

e

"‘Illlnm"::
g e

o

4

m
Jhi
e

"

ir

{

Friday
October 14. 1988

Part VIl
Department of
Agriculture

Animal and' 5Iant Héa'lth Inspection Service
Food Safety and Inspection Service
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

Food Safety and Inspection Service

9 CFR Parts 71, 78, 85, 309, 310, and
320

[Docket No. 88-055]

Swine Identification

AGENCIES: Animal and Plant Health
Inspection Service, USDA, and Food
Safety and Inspection Service, USDA.

ACTiON: Final rule,

SUMMARY: The United States
Department of Agriculture (the
Department) is adding to its existing
“identification and recordkeeping .
requirements for swine new provisions
to mandate that all swine in interstate
commerce be identified and that records
concerning the swine identification be
maintained. Expanding requirements, so
that all swine in interstate commerce
are identified and records of their
identification maintained, will allow the
Animal and Plant Health Inspection
Service (APHIS) of the Department to
trace a swine disease to its source much
more efficiently than was possible
before these requirements became
effective. APHIS needs to be able to
locate sources of infection in order to
eradicate certain diseases and stop
them from spreading. Expanding
identification and recordkeeping
requirements for swine in interstate
commerce will also allow the Food
Safety and Inspection Service (FSIS) of
the Department to determine more
easily the source of meat that is
adulterated with drug and other
chemical residues at levels higher than
the allowed tolerance. FSIS needs to be
able to locate these sources of
contamination in order to better keep
the United States meat supply free of
meat that could harm the health of the
American public.
EFFECTIVE DATE: November 14, 1988.
FOR FURTHER INFORMATION CONTACT:
Dr. W.E. Ketter, Regulatory
Communications and Compliance Policy
Staff, VS, APHIS, USDA, Room 828,
Federal Building, 6505 Belcrest Road,

Hyattsville, MD 20782, 301-436-5863; or

Dr. Douglas L. Berndt, Director,
Slaughter Inspection Standards and
Procedures Division, Meat and Poultry
Inspection Technical Services, FSIS,
USDA, Room 4444, P.O. Box 96464,
Washington, DC 200906464, 202-447~
3219.

SUPPLEMENTARY INFORMATION:
Background

On February 3, 1988, the United States
Department of Agriculture (USDA)
published a proposal (53 FR 3146-3156,
Docket number 87-103) to amend its
regulations to require all swine in
interstate commerce to be identified and
to require records concerning the swine
identification to be maintained. That
document explained, in detail, how and
why the proposed regulations were
developed. For the reader's
convenience, we would like to
summarize some of that material.

The Food Safety and Inspection
Service (FSIS) of the USDA, under the
Federal Meat Inspection Act (FMIA) (21
U.S.C. 601, et seq.), has responsibility for
ensuring that meat and meat food
products in interstate commerce are
wholesome and not adulterated or
misbranded. One program the agency
conducts is the National Residue
Program, designed to help prevent
products that are adulterated with
residues of drugs and other chemicals,
such as pesticides and industrial
contaminants, from being distributed in
commerce.

There are not enough FSIS personnel
to test every animal or carcass for
possible adulteration with chemical
residues, and even if there were, it is not
practical to retain every carcass until
test results are known. This fact was an
important consideration in establishing
the National Residue Program. Also, the
cost of testing all animals or carcasses
and holding them for test results would
be prohibitive. Therefore, a system
whereby FSIS can predict which
animals or carcasses are most likely to
be adulterated has been needed to help
the agency more accurately choose
animals and carcasses for blood and
tissue sample testing, use its personnel
more efficiently, more effectively
enforce its regulations, and more
effectively keep adulterated meat out of
the nation's food supply.

To do this, FSIS needs a system in
which all swine in interstate commerce
arriving at slaughter are identified and
in which a record of the previous
ownership and location of each swine is
available. Then, when FSIS locates an
adulterated carcass, the animal from
which the carcass is derived can be
traced back through marketing channels.
Tracing animals allows officials to
locate other animals that are likely to
yield adulterated meat. However, prior
to the effective date of these
regulations/amendments, the
identification requirements for swine
did not provide a means for all swine in
interstate commerce to be traced
through marketing channels.

Another agency within the
Department, the Animal and Plant
Health Inspection Service (APHIS), is
responsible, in part, for protecting the
health of United States livestock and
poultry. In order to fulfill this
responsibility, APHIS has promulgated
regulations requiring animals moving in
interstate commerce to be tested for
disease and inspected for pests,
requiring certain animals moving in
interstate commerce to be identified,
and otherwise governing the interstate
movement or commerce of livestock and
poultry in the United States.

Millions of livestock are slaughtered
every year in the United States. Many of
these animals are moved interstate to
slaughter. If any of them are found to be
infected with certain diseases, APHIS
attempts to trace the route the animals
took through marketing channels to
arrive at slaughter. In that way, APHIS
can find out where diseased animals
were located, when they were there, and
what other animals came in contact
with them. Each animal that a diseased
animal came in contact with is exposed
and may itself become infected, and
may in turn have the capability of
infecting other animals. Therefore, if
APHIS is to successfuly control and
eradicate certain livestock diseases in
this country, it must be able to trace
individual animals.

Prior to the effective date of these
amendments, APHIS had some
regulations requiring identification of
swine moved in interstate commerce.
However, not all swine were covered.
and the system did not provide a means
for all swine in interstate commerce to
be traced through marketing channels.

Therefore, as the first step towards
ensuring that information is available to
allow tracing of swine, the Department
published a proposal to amend the
regulations in Title 8, Code of Federal
Regulations, to expand the identification
and recordkeeping requirements relating
to swine. The proposal affected only
regulations promulgated and enforced
by APHIS or by FSIS. The proposal was
published in the Federal Register on
February 3, 1988, at 53 FR 3146-3156. At
that time, the Department requested
written comments on the proposal.

The comment period closed April 4.
1988; we received 184 comments. They
were from state and federal government
agencies, trade organizations,
corporations, and individuals. Six
stated, without elaborating, that they
were in favor of the proposed
regulations. One stated, without
elaborating, that they were against the
proposed regulations. Another 3
comments were received which did not
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respond to the proposed regulations.
The remaining 174 letters made
comments and suggestions.

The comments were received indicate
general support for some system to
identify swine in the United States, both
for disease control purposes and to help
ensure an unadulterated meat supply for
consumers. However, most of the
comments expressed concern about one
or more aspects of our proposed
regulations. We will individually discuss
these issues below, by subject,

Commenis
Residues

Numerous comments referred to the
problem of residues in pork and pork
products. Many suggested that rather
than setting up a regulatory system to
allow USDA representatives to locate
the source of adulteration, problem
drugs such as sulfa drugs should simply
be banned by the Department. These
drugs are regulated by the Food and
Drug Administration (FDA). That
Agency, not the USDA, is responsible
for approving or disapproving the use of
animal drugs such as sulfa drugs and
enforcing their proper use. Therefore,
USDA does not have the direct authority
to take the regulatory action suggested
by these comments.

Definition of “Interstate Commerce”

The proposed regulations require all
swine “in interstate commerce” to be
identified. Many commenters stated that
the proposed definition of “interstate
commerce” is vague. A careful reading
of their comments suggests that they in
fact did understand the definition, but
were confused because the definition is
different from the meaning of “interstate
commerce” we have used in previous
regulations. Therefore, though we are
not changing the proposed definition in
response to these comments, we would
like to explain further, and give
examples, of what “interstate
commerce" means.

We proposed to define “interstate
commerce" as:

Trade, traffic, transportation, or other
commerce between a place in a state and any
place outside of that state, or between points
within a state but through any place outside
of that state. (See § 71.1, definition of
“Interstate commerce”)

We explained in the background
information to the proposed regulations
(see 53 FR 3151) that the proposed
definition of “Interstate commerce” is
intended to cover as many swine as
possible under the animal quarantine
laws and the Federal Meat Inspection
Act, including those swine in foreign
commerce that are imported into the

United States.” We also stated (see 53
FR 3152) that:

[ujnder the proposed swine identification
requirements, individual swine may need to
be identified even if they are not immediately
being moved interstate. This is because the
proposed regulations are based on the
broadest possible definition of “interstate
commerce” under the animal quarantine laws
and the federal Meat Inspection Act,
Transactions and movements occurring prior
to, during, and after an interstate transaction
or movement would be included as long as
the commerce in the swine continued, For
example, if a swine is sold and the buyer and
seller are in different states, that swine
would be required under the proposed
regulations to be identifed, whether or not it
moves interstate. That is because the
transaction itself would be in “interstate
commerce,” as the Department proposes to
define that term. Prior and subsequent
movements and transactions would also be in
interstate commerce, as long as the swine
remain in commerce,

Here are other examples:

(1) If the seller and buyer are both in
state X, but the buyer is acting for a
corporation in state Y, the swine
purchased would be in interstate
commerce whether or not if ever moved
outside of state X. Reason: The financial
transaction involved a seller in one state
and or buyer in another state.

(2) If seller and buyer are both in state
X, but send swine to state Y for
slaughter, the swine would be in
interstate commerce. Reason: The swine
have moved interstate,

(8) If the seller and buyer are both in
state X, but the swine is in state Y, the
swine would be in interstate commerce
even if il never moved outside of state
Y. Reason: The financial transaction is
one state involved swine in another
state.

If there is a series of transactions
involving the same swine, the individual
transactions may or may not be “in
interstate commerce," depending upon
whether the character of the swine
(feeder, breeder, or slaughter animal)
changes over the course of the
transactions, the length of time between
transactions and the intent of the buyer
in each transaction. This means that if
one transaction in a series is clearly in
“interstate commerce," other
transactions occurring before or after it
in the same, unbroken series, may also
be considered to be “in interstate
commerce.” Every situation must be
considered individually. However, to
help clarify how we will apply these
concepts, here are some examples:

(1) Seller, buyer, and feeder pig are all
in state X. Immediately after the feeder
pig is purchased by the buyer, the buyer
sells it to a broker, also in state X. The
broker immediately sells the feeder pig

to a buyer in state Y, A// three
transactions would be in interstate
commerce. Reason: The final
transaction involved a buyer and seller
in two different states. This transaction
was therefore in interstate commerce.
However, it was merely the last
transaction in an unbroken series of
transactions. During the course of the
transactions, the swine was not held by
any buyer for more than a minimal
period of time, the swine did not change
character during the course of the
transactions (i.e. it remained a feeder
pig; it did not grow enough to become a
breeding or slaughter animal), and the
intent of the buyers all appears to have
been to sell the animal quickly for an
immediate profit. Therefore, the pig
would be considered to have entered
interstate commerce at the time of the
first transaction.

(2) Seller, buyer, and feeder pig are all -
in state X, The buyer holds the feeder
pig in state X for a substantial period of
time until it is large enough to slaughter,
The buyer sells it, as a slaughter animal,
to a broker in state X, who immediately
sells it to a packing plant in state Y. In
this situation, only the second and third
transactions are in interstate commerce;
the first transaction is not. Reason: The
buyer in the first transaction kept the
feeder pig a substantial period of time,
in this case until it changed character
and became a slaughter animal, Holding
the swine for this length of time breaks
the series of transactions involving the
interstate commerce concerning that
swine. Whether an animal is held for a
sufficient period of time to change its
character and break its interstate
commerce i8 a factual question which
must be addressed on a case-by-case
basis. However, the second transaction
is in interstate commerce because the
buyer, a broker in the same state, does
not intend to hold the animal, but sells it
immediately across the state line to a
packing plant.

We received one comment asking us
to consider the potential effect of the
regulations on the “delivery procedures™
for swine purchased under futures
contracts. The commenter pointed out
that very few swine are actually
delivered, that is, moved from buyer to
seller, under futures contracts, We have
carefully considered this issue. Our
regulations will apply to all swine in
interstate commerce. If swine purchased
under futures contracts are in interstate
commerce, they will be subject to the
regulations in the same manner as all
other swine in interstate commerce.
However, the regulations can be applied
only to specific swine. If a futures
contract specifies a certain number of
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swine, but not their source, owner,
location, or other information which
indicates which specific swine are
involved, the identification and
recordkeeping requirements cannot be
applied. At the time specific swine are
selected, these requirements can be
applied: if the swine are in interstate
commerce, they will have to be
identified and records made and
maintained as required by the
regulations. Whether the swine are in
interstate commerce or not would be
determined as explained above.
Delivery of the swine would be one of
the factors considered.

Identification Exemption for Farrow-to-
Finish Swine

Our proposal included provisions
requiring all swine in interstate
commerce, except farrow-to-finish
swine, to be individually identified.
Under the proposal, farrow-to-finish
swine would be required instead to be
identified by lot. (See § 71.19(c)(1)-(5).)
Many comments stated that all swine,
without exception, should be required to
be individually identified. Various
reasons were given: exemptions would
be unfair to small producers because
they could not take advantage of them,
and would therefore incur higher
marketing costs than large producers;
exemptions would be unfair to auction
markets and stockyards, which could
lose business because producers would
be encouraged to bypass them and sell
their swine directly to packers; and
exemptions would be unfair simply
because all swine should be subject to
the same rules regardless of the
situation.

We have carefully considered all the
comments on this issue. We have
decided not to make any changes in the
proposed identification exemption for
farrow-to-finish swine. Our goal in
implementing these regulations is to
ensure that swine can be traced through
marketing channels when necessary,
whether to locate the source of
adulterated meat or diseased swine or
to locate swine which could carry
disease. We proposed to exempt farrow-
to-finish swine from the individual
identification requirements only if they
were handled, from farrowing to
slaughter, in a manner ensuring that
they could be traced to their source. Qur
proposed handling requirements
included requirements that they be
maintained as a group, be moved
directly from producer to slaughter, and
never be commingled with other swine.
We believe these requirements alone
will allow us to trace these animals
through marketing channels. We do not
intend, and cannot justify, imposing

unproductive and unnecessary
requirements. Requiring farrow-to-finish
swine to be individually identified
would add nothing to our ability to trace
swine through marketing channels.
Therefore, we are making no changes in
the regulations on the basis of these
comments.

One comment asked how low-weight
swine in a farrow-to-finish lot of
animals would be handled, because
packers reject swine below a certain
minimum weight. Another commenter
remarked that some animals in a
farrow-to-finish lot might become
separated from the others. Under our
regulations, none of these swine would
qualify for the farrow-to-finish
exemption because they would not meet
all the requirements of that exemption.
Therefore, they would have to comply
with the other requirements of the
regulations and be individually
identified. This would be true of any
swine that does not meet the
requirements for the farrow-to-finish
exemption, for whatever reason.

Exemption of Other Swine

We received many comments
suggesting various types (feeders,
breeders, market animals, slaughter
hogs, sows, boars, etc.) of swine that we
should or should not require to be
identified. We are not making any
changes based on these comments. As
we have explained, we need to be able
to trace all swine back through
marketing channels, and we therefore
are requiring all swine in interstate
commerce to be identified. We have
attempted though, in designing these
regulations, to minimize their impact by
requiring individual identification only
when we believe it is necessary. If we
determine in the future that additional
swine can be exempted from the
individual identification requirements
without defeating the purpose of the
regulations, we will consider amending
the regulations.

We also received 1 comment
suggesting we allow trucks to carry
unidentified swine from more than one
owner at the same time, if the swine
from each owner are kept separate on
the truck. We have carefully considered
this and have decided not to make any
changes in the regulations. We doubt
that it would be practical to keep groups
of swine completely separate on a truck.
Even if it were practical, without
additional requirements, such as
requiring the swine to be individually
identified immediately on arrival at their
destination, the chances of the swine
being commingled with other swine,
intentionally or accidentally, would be
very great. If this happened, the purpose

of the regulations, to allow tracing of
swine back through marketing channels,
would be defeated.

Handling Farrow-to-Finish Swine at
Slaughter

The proposed rule stated that farrow-
to-finish swine would not need to be
individually identified if certain
conditions were met. One of the
conditions was that the swine be
“slaughtered one after another, as a
group, and not mixed with other swine
at slaughter.” (See § 71.1(c)(5).) Some
comments were received stating that
this was not practical at most
slaughtering establishments unless the
“slaughtering line" was slowed down,
and slowing the line would increase
costs. We have considered these
comments and decided to amend the
proposed regulations to provide, as an
alternative, that farrow-to-finish swine
may be individually identified at
slaughter. Applying individual
identification at the slaughterhouse
would not slow the slaughter line, but
would allow us to trace the swine.
Therefore, we are amending § 71.19(c)(5)
to add this option.

Who Applies Identification

Many commenters stated that the
proposed regulations were unclear as to
who would be responsible for
identifying swine. Others stated that we
should specify who must apply
identification. Some commenters stated
that truck drivers who haul swine
should not be responsible for ensuring
that the swine are identified.

As we stated in our proposal, it is
vital that swine are identified and a
record kept of the identification and
other information. Without both
identification and recordkeeping, tracing
swine back through marketing channels
is impossible. (See 53 FR 3150.) However,
it is not important who applies the
identification, only that it be on the
swine. For this reason we did not
propose to require any specific person to
apply it. However, because it is so
important that the swine be identified
and a complete record kept, we did
propose to make every person who
handles swine in interstate commerce
responsible for the identification. Our
requirement reads:

Each person who buys or sells, for his or
her own account or as the agent of the buyer
or seller, transports, receives for
transportation, offers for sale or
transportation, or otherwise handles swine in
interstate commerce, is responsible for the
identification of the swine * * *

(8 71.19(a)(2))
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This includes truck drivers and every
other person who handles swine in
interstate commerce. This requirement
does not mean that all persons
“responsible for the identification of the
swine" are required to apply
identification to the swine. If
identification is already on the swine,
the person is only required to make and
keep a record of that, and other,
information (see § 71.19(e)(1).) If no
identification is on the swine, the person
can either apply it themselves or refuse
to handle the swine unless someone else
applies the identification.

Several comments were received
suggesting we simplify our proposed
regulations to require all producers to
individually identify all their swine,
whether or not the animals were or ever
would be in interstate commerce. Some
commenters suggested that each
producer in the United States be
assigned a confidential identification
number to use on all their swine. We are
making no changes in the regulations
based on these comments. Though the
suggested change—to require producers
to apply identification—would simplify
the requirements, the Department does
not have the statutory authority to
impose such a rule. FSIS's authorizing
statutes give that agency no authority
over live animals prior to their arrival at
slaughter. APHIS's statutory authority
extends only to interstate, not intrastate,
commerce. (See, for example, 21 U.S.C.
111, giving APHIS authority "o prevent
the introduction or dissemination of the
contagion of any contagious, infectious,
or communicable disease of animals
and/or live poultry from a foreign
country into the United States or from
one State or Territory of the United
States or the District of Columbia to
another.") Under this limited authority,
if livestock are not in interstate
commerce, we cannot regulate them.
There are some livestock in the United
States that never enter interstate
commerce. If we required producers to
identify all their stock, as suggested by
the commenters, regardless of whether
the animals are in interstate commerce,
we would be exceeding our authority
because we would be requiring animals
in intrastate commerce, not in interstate
commerce, to be identified.

Several commenters suggested that
our proposed regulations would not
“allow" producers to identify their own
hogs. We believe these commenters
misread our proposal. The proposal
places no restrictions on who may place
identification on swine. It is true that
certain identification devices are issued
only to certain persons. For example,
certain metal eartags are issued only to

accredited veterinarians and state and
federal representatives. However, a
swine owner can, if he or she wishes,
arrange at any time to have an
accredited veterinarian or state or
federal representative place metal
eartags on his or her swine. A swine
owner can also, if he or she wishes,
personally place any other type of
approved identification on his or her
swine whenever they wish.

When Identification is Applied

Some commenters suggested that
instead of requiring swine to be
identified “in interstate commerce," we
require them to be identified at the “first
point of concentration” in marketing
channels, at sale, at the “point of
origin," or at some other specific,
uniform time or place. We are not
making any changes in the regulations
based on these comments. As explained
above, APHIS only has authority to
regulate in interstate commerce. Swine
can be moved to the “first point of
concentration” or sold without ever
entering interstate commerce. We
therefore cannot regulate swine on this
basis alone. Also, we intend these
regulations to have the broadest
possible coverage. The requirement that
swine "“in interstate commerce” be
identified effectively requires the largest
possible number of swine to be
identified, within our statutory
authority. It also effectively requires
swine to be identified as early as
possible in marketing channels. Any
other requirement as to time or place of
identification would narrow the
coverage of the regulations and defeat
their purpose.

Identification Devices and Markings

Numerous comments were received
which dealt with our proposed list of
approved swine identification. Some
commenters believe some of the
identification devices listed will not be
satisfactory in actual use. Other
commenters suggested devices to add to
the proposed list.

We are not making any changes in the
proposed list of approved means of
identification based on these comments.
We agree with the commenters who
stated that all the listed means of
identification have flaws. We agree that
tattoos are not always legible; we agree
that backtags and eartags sometimes
come off, These failings are in fact the
reason why we proposed to limit the use
of certain devices to the situations
where we believe they will be
satisfactory. For example, we would not
allow backtags to be used except on
swine moving to slaughter. Reason:
Backtags generally stay on long enough

for swine to move from stockyard to
slaughter, but not longer. We believe the
proposed list of swine identification
includes all devices now available to be
used in the situations where they are the
most practical. We also believe the
regulations provide enough different
types of swine identification to allow all
swine in interstate commerce to be
identified, regardless of their situation.
For these reasons, we are not making
any changes in the proposed list of
approved swine identification.

We anticipate that new and better
identification devices will be developed
in the future. In fact, several
commenters suggested that machine-
readable bar code tags could be used,
We are not aware of existing tags of this
sort that are practical for use on swine.
However, we want to be sure that our
regulations always allow the best
available identification to be used. For
this reason, we included in our proposed
regulations basic requirements for
submitting new identification devices
and methods to the Department for
approval and inclusion in the
regulations. These requirements appear
at § 71.19(g). After the effective date of
these regulations, these commenters and
other persons can apply to the
Department to have identification
methods and devices added to the list of
approved swine identification,

One commenter stated that the
regulations should prohibit tampering
with identification on swine. Such a
prohibition was proposed and is in the
final regulations at § 71.19(f).

Tattoos

Tattoos were the specific
identification devices most often
mentioned by commenters. They are
also the device most likely to be used to
identify swine. Many commenters
suggested that a four-character tattoo be
allowed. The proposed rule allowed
only a six-character tattoo approved by
Veterinary Services. (See § 71.1,
definition of “Veterinary Services
approved tattoo” and § 71.19(b)(3).)

We have carefully considered these
comments and decided to amend the
regulations to allow, in addition to the
proposed six-character tattoo, the use of
four-character tattoos. (See new
§ 71.19(b)(3).) Four-character tattoos are
currently the industry standard, and
they are successfully and widely used.
We see no reason not to allow their
continued use. It appears that we can
trace swine through marketing channels
if they are marked with either a four-
character tattoo or a six-character
tattoo.
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Fee for Applying Identification

Another issue raised by commenters
was the cost of applying individual
identification to swine. Commenters
pointed out that it costs money to
identify swine—there is the cost of the
identification device itself and the cost
of paying someone to apply it. Many
commenters suggested that anyone
applying identification to swine should
be authorized to charge a fee for
performing the service. Twenty-five
cents was suggested by most as being
reasonable. Many commenters stated
that there should be a uniform fee.

We agree that applying identification
to swine costs money. However, neither
FSIS nor APHIS has the authority to set
a fee or to authorize anyone to charge a
fee for applying identification.

What Records Need to the Kept

Many commenters objected to our
proposal to require everyone handling
swine in interstate commerce, or
applying official eartags or backtags to
swine, to keep a record of all serial
numbers and other approved means of
identification appearing on the swine.
(See proposed §§ 71.19(d)(1)(iii).
71.19(e)(1)(i), 78.33({d)(1)(iii), and
78.33(e)(1)(i).) The commenters stated
that such extensive record keeping was
not necessary, that some of the
identification might not be legible and it
would take too much time to read and
record all the identification on the
swine.

We agree that identification on swine
is not always legible. We also agree that
it would take time to read and record all
identification on a swine. We intended,
by proposing this requirement, to ensure
that there would always be adequate
information available to allow us to
trace swine back through marketing
channels to their source. Although
having a record of all identification
appearing on a swine would be best, it
is not absolutely necessary, What is
absolutely necessary is that each
individual swine can be linked to its
previous step in the marketing chain.
Then, even if a swine is repeatedly
bought and sold or moved from location
to location, it can be traced back
through the entire chain. This can be
accomplished if each person who
handles the swine keeps a record of
swine identification which links the
animal to the person from whom they
purchased or otherwise obtained it, i.e.,
the previous step in the chain. Based on
these facts, we have decided to amend
our proposal to require that each person
handling swine in interstate commerce
keep a record of the serial numbers and
other approved means of identification

appearing on the swine that is adequate
to identify each swine to the person
from whom it was purchased or
otherwise obtained. (See amended
§§71.19(e)(1)(i) and 78.33(e)(1)(i).) These
sections will now require a record of
“[a]ll serial numbers and other approved
means of identification appearing on the
swine that are needed to identify the
swine to the person from whom it was
purchased or otherwise obtained.” We
are also amending §§71.19(d)(1) and
78.33(d)(1) to require persons applying
USDA swine backtags and official
eartags to record the “serial numbers or
other approved means of identification
appearing on the swine that are
necessary to identify the swine to its
owner and location.” We are also
amending these sections to clarify.that
they require persons applying USDA
swine backtags and official eartags to
record the numbers of the tags they are
applying. These changes will ensure that
all persons handling swine in interstate
commerce and all persens applying
USDA swine backtags and official
eartags maintain similar records which
will allow the swine to be traced
through marketing channels.

We are also amending proposed
§ 320.1(b)(1)(ix), which requires certain
persons “‘engaged, for commerce, in the
business of slaughtering any swine for
use as human or animal food™ to
maintain records of “all the serial
numbers and other approved means of
identification appearing on the swine.”
We are amending this section to require
that these persons maintain records of
“all serial numbers and other approved
means of identification appearing on all
test swine selected at ante-mortem
inspection by FSIS representatives for
residue testing.” Under this amended
regulation, packers and others will be
required to keep a record of the
individual identification appearing only
on a few swine, rather than on all swine,
as we originally proposed. This will
reduce the recordkeeping required.
However, it will ensure that all the
information we need to trace swine
back through marketing channels is
available when needed. We may need to
trace an animal back through marketing
channels for two reasons: Either the
meat from the animal is adulterated or
the animal is diseased. Obtaining test
results for residues takes time, and the
carcass of the animal tested will have
left the packer before the test results are
available. However, lesions and other
altered tissue suggestive of disease can
be detected while the carcass is still at
the packer. The amended regulations
will ensure that the identification
information on all animals is available

when needed. For animals lested for
residues, identification information will
remain available for two years and test
samples can be identified to the swine
from which they came during that time
period. For animals found to show signs
of disease, identification information
will remain available, on the carcass,
throughout post-mortem examination
(see current § 310.2(a) and new

§ 310.23(a)) and the carcass can be
immediately identified to the swine from
which it came. For all swine, the packer
or other recordkeeper must maintain
records identifying the swine back to the
seller and source. (See new

§ 320.1(b)(1)(ix).)
Recordkeeping Form

Several commenters suggested that a
specific form be developed for keeping
swine identification records. We are
making no changes in our proposed
regulations based on these comments.
We have intentionally not adopted a
new form for this purpose because we
do not believe it is necessary or
desirable. There are already numerous
forms which persons handling swine in
interstate commerce must maintain. Any
of them can be used to keep a record of
identification information. An additional
form would simply increase the amount
of paperwork. Also, we need only the
information: it is irrelevant for our
purposes where it is recorded or the
format used. Therefore we are leaving
the choice of format and document to
the recordkeeper. If it becomes apparent
after the regulations are effective that a
specific form is needed, we will design
one.

Length of Time to Keep Records

Our proposed regulations required
that records be kept of swine
identification. The proposed regulations
also stated that the records would have
to be kept for 2 years. (See § 71.19(e](2).)
Many commenters stated that 2 years
was too long a period of time.

We have considered these comments
and have decided to make no changes in
the regulations. As we stated in our
proposal, we chose a 2-year period
because that period of time “conforms
with standard business practices in the
industry, under which records of sale,
delivery receipt, transfer of ownership,
and other matters are commonly
retained for at least 2 years.” (53 FR
3151) We still believe requiring records
to be kept for some other period of time
would be unnecessarily confusing.

Cost of Compliance, General

Many commenters stated that it
would be costly, both in dollars and in




Federal Register / Vol. 53, No. 199 / Friday, October 14, 1988 / Rules and Regulations

40383

time, to comply with the proposed
regulations by applying identification
and keeping records. We agree that
complying with the regulations will
involve some costs. However, we
believe some expense is justified to help
ensure that consumers are protected
from adulterated meat and meat food
products and to help protect livestock
from disease. We believe the regulations
we have designed are the least
expensive means of achieving these
goals.

Liability for Losses

Many commenters raised the question
of liability for losses if an animal is
found at slaughter to be diseased or its
meat adulterated. This issue is not
within the jurisdiction of APHIS or FSIS.

Miscellaneous Comments

We received many comments
containing only general statements that
the proposed regulations were “unfair”
or “impractical” or need more study,
that they constituted unwarranted
government interference with free
enterprise or did not go far enough to
regulate the marketing of swine, that
they would not guarantee food safety,
that they would aggravate existing
problems, or that we need other
regulations to solve the problems we
uncover through these regulations. We
are not making any changes based on
these comments. We have attempted to
design effective regulations that will
have minimal impact on the swine
industry. If in practice we determine
ways in which the regulations can be
improved, we will propose to amend
them at that time.

Several commenters addressed the
issue of inspections. Several stated that
before we conduct an inspection we
should give the person whose records
we intend to inspect advance notice of
the inspection. Several other
commenters stated that we should only
conduct inspections during the normal
business hours of the business involved,
rather than between 8 a.m. to 5:30 p.m.,
Monday through Friday, as we
proposed. We have carefully considered
these comments, and determined that no
changes in the proposed regulations are
necessary at this time. We do not
believe that advance notice of
inspections is necessary or desirable. If
a business is operating, the records
should be available as a matter of
routine. Also, we believe giving advance
notice would, to some extent, defeat the
purpose of the regulations. With regard
to the times for inspection, we are
aware that not all persons required to
keep records under these regulations are
open for business or available at all

times during the hours provided in the
regulations. We will attempt, as much as
possible, to conduct inspections during
the hours these persons are normally
available. Our inspectors are aware of
the normal business hours of the
businesses in their area. We do not
anticipate that these provisions will
cause any difficulties in practice. If,
however, we find that this is not true,
we will consider amending the
provisions.

Several commenters stated that
records of swine ownership and
movement should be kept confidential.
We are not making any changes in the
regulations based on these comments.
Under these regulations, we do not have
control or possession of any of the
documents on which these records are
kept. Therefore we cannot control
access to them. Also, as pointed out in
our proposal (53 FR 3153), many swine
in the United States were already
subject to identification and
documentation requirements prior to the
effective date of these regulations. We
are not aware of any problems
concerning the confidentiality of that
information. Therefore we do not
anticipate any problems concerning the
confidentiality of information required
under these regulations.

One comment stated that there is a
conflict between the meaning of the
term “Veterinary Services approved
tattoo,"” included in these regulations
concerning swine identification, and the
“official AV (adult vaccination) tattoo"
referred to in § 78.1 of the APHIS
regulations concerning brucellosis in
cattle (9 CFR Part 78). We do not believe
there is any conflict. The tattoo for
swine must conform to the official
National Tattoo System. This is an
established system, designed and
operated by APHIS, for identifying
swine. These tattoos consist of 3 letters
and 3 digits. The tattoo referred to in
Title 9, Part 78, which is used only on
cattle, consists of a digit, then the U.S.
Registered Shield and "'V", then another
digit.

A comment was received which
suggested we list ear notches used by
breeding stock companies as approved
identification for swine. The regulations
as proposed included as approved
identification only ear notches recorded
in the book of record of a purebred
registry association. We are making no
changes in the regulations based on this
comment. Ear notches recorded in the
book of record of purebred registry
associations are recognized industry-
wide as standard, traceable
identification. APHIS allows them to be
used as identification under other

portions of its regulations. (See 9 CFR
Parts 78 and 85) However, ear notches
used by breeding stock companies are
not recognized industry-wide, there is no
uniform system for designating the
notches to be used, no central clearing
house for keeping a record of them, and
they are not easily traced. However, as
explained above, the regulations we are
proposing include provisions for adding
new means of identification to the list of
approved identification for swine. Ear
notches used by breeding stock
companies could be considered under
these provisions. (See § 71.19(g).)

We received 2 comments asking if
swine imported into the United States
would be covered under the regulations.
Yes, swine entering the United States
will be covered under these regulations.
These swine are in interstate commerce
under our definition of that term.

We received numerous comments
asking how we intend to enforce these
regulations. FSIS and APHIS will
enforce these regulations as they
enforce their other regulations.
Inspectors and other personnel routinely
visit farms, auction markets, and
stockyards, and inspection on a daily
basis slaughtering facilities in order to
enforce these agencies' regulations.
Inspections will continue. When
violations of these swine identification
and recordkeeping regulations are
found, these agencies will handle them
as they do violations of their other
regulations.

Miscellaneous Changes

We are making several minor
nonsubstantive changes for the purposes
of clarity.

We are also correcting one section of
our proposed regulations. Section
78.33(d), as proposed, incorrectly
implied that accredited veterinarians
are not assigned serial numbers of
United States Department of Agriculture
swine backtags or of Veterinary
Services approved tattoos. This is not
true. It is also inconsistent with
proposed § 71.19(d), which correctly
stated that United States Department of
Agriculture swine backtags and
Veterinary Services approved tattoos
are issued to anyone, including
accredited veterinarians, who applies
for them, Therefore, we are correcting
§ 78.33(d) to clarify that accredited
veterinarians are issued serial numbers
of United States Department of
Agriculture swine backtags and
Veterinary Services approved tattoos.
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Executive Order 12291 and Regulatory
Flexibility Act

The Department is issuing this rule in
conformance with Executive Order
12291, and has determined that it is not
a "“major rule." Based on information
compiled by the Department, it has been
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
individual industries, federal, state, or
local government agencies, or
geographic region; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

A copy of the Department's cost
analysis of this rule is available for
public inspection in Room 1143, USDA—
South Building, 14th Street and
Independence Avenue, SW,
Washington, DC between 8 a.m. and
4:30 p.m., Mondays through Fridays,
except holidays.

We are required, by the Regulatory
Flexibility Act, to determine whether
these regulations will have a significant
economic effect on a substantial number
of small entities. The entities we must
consider are organizations, businesses,
and government entities, “Small" entity
is defined by Small Business
Administration (SBA) regulations (see
13 CFR 121.2.)

Organizations and government
entities, with extremely rare exceptions,
will not be affected by these regulations.
Only certain businesses that handle
swine in interstate commerce must
comply with these regulations. They will
be producers, auctions, dealers, and
other marketing entities, transporters,
and meat packers. However, many of
these businesses will not be affected by
these regulations. As explained in our
cost analysis of the regulations
(hereinafter referred to as the cost
analysis), these types of businesses
must already comply with other
regulations. In many cases, by
complying with existing regulations,
these businesses are effectively
complying with these regulations. For
them, no new activities will be required.
In addition, many swine producers,
marketers, transporters, and packers
will not need to comply with these
regulations because they are not
handling any swine in interstate
commerce.

The businesses which will be affected
by the regulations vary in size. Some of

them are “small entities,” as defined by
SBA regulations.!

These regulations will impact on
businesses in two primary ways: (1) By
requiring swine to be identified; and (2)
by requiring businesses to keep records.
Unfortunately, the only statistics
relevant to the effect these regulations
will have on businesses concern swine,
not businesses handling swine.
However, after studying the statistics
available to us, we have concluded that
these regulations will not have a
significant effect on a substantial
number of small entities.

As explained in our cost analysis,
approximately 72.8% of swine
slaughtered in the United States are
classified as "“farrow-to-finish" swine.
Producers, marketers, truckers, and
slaughterers of farrow-to-finish swine
may be small businesses. Under our
regulations, “farrow-to-finish" swine
that meet certain criteria are exempt
from the identification requirements, We
believe virtually all “farrow-to-finish”
swine will meet these criteria, and
therefore will be exempt from the
identification requirements of these
regulations. In addition, businesses
handling “farrow-to-finish" swine will
not have to meet any new recordkeeping
requirements under these regulations.
Therefore, the effect on these entities,
whatever their size, will be zero.

Also as explained in our cost analysis,
approximately 21.1% of swine
slaughtered in the United States are
classified as “feeder pig/finishing".
Under our regulations, the estimated
maximum cost added by these
regulations per swine for feeder pig/
finishing is $0.00 for farms, $0.21 for
truckers, $0.08 for marketers, and $0.04
for packers. We believe these costs are
insignificant.

Together, these two categories of
swine comprise 93.9% of all swine
slaughtered in the United States. The
remaining 6.1% of slaughter swine is
made up of sows, stags, and boars. Of

1 SBA regulations define small * ‘meat packmg
plants” and small busi
and other prepared meat prodncts as those with
fewer than 500 employees (see 13 CFR 121.2, Final
rule Size Standards by SIC Industry, SIC numbers
2011 and 2013.) SBA regulahons define small

“wholesale liv k" as those with
fewer than 500 empioyees (see 13 CFR 121.2, Final
Rule Size Standards by SIC Industry, SIC #5154).
SBA regulations define small "“local trucking
without storage” and “trucking, except local”
businesses as those with less than $12.5 million
annual revenue {see 13 CFR 121.2, Final Rule Size
Standards by SIC Industry, SIC numbers 4212 and
4213.) SBA regulations define a small “agricultural
production-livestock {except beef cattle feedlots
[custom) and chicken eggs)” b as a busi
with annual revenue of less than $100,000 (see 13
CFR 121.2, Final Rule Size Standards by SIC
Industry, SIC # 0212-0291.)

these swine, sows and boars are not
affected by these regulations. This is
because they must already meet the
requirements of other regulations (see 9
CFR Parts 78 and 85), and in meeting
those requirements they are complying
with the requirements of these
regulations. Stags sold for slaughter
comprise an extremely small portion of
all swine sold for slaughter, and some of
them are not in interstate commerce and
therefore not affected by these
regulations.

Not all swine are marketed or moved
as slaughter swine; many are marketed
as feeder pigs. Feeder pigs are immature
swine ready for fattening to slaughter
weight. After sale for feeding, these
swine typically remain at one location
until they are of slaughter weight.
Because these swine are kept in one
place long enough to change their
character from feeder pigs to slaughter
swine, they may not be considered to be
“in interstate commerce,” as that term is
defined in these regulations. Feeder
swine not in interstate commerce are
not affected by these regulations.
Therefore, the businesses producing
them, marketing them, and transporting
them are not affected by these
regulallons This is true whether or not
they are “small entities.”

In summary, we know that both large
and small entities produce, market,
transport, or slaughter swine. It appears
that a substantial portion of these
entities are large entities and therefore
not covered by the Regulatory
Flexibility Act. We also know that, of
the small entities which produce,
market, transport, or slaughter swine,
some portien will not be affected by
these regulations because they are
either already in compliance or because
they will not be required to comply. We
also know that the effect on those small
entities which are affected by the
regulations is minimal. For these
reasons, we have concluded that these
regulations will not have a significant
economic effect on a substantial number
of small entities.

Executive Order 12372

These programs/activities under 9
CFR Parts 71, 78, and 85, are listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and are subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with state and local
officials. (See 7 CFR Part 3015, Subpart
V.)

Paperwork Reduction Act

In accordance with section 3507 of the
Paperwork Reduction Act of 1980 (44
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U.S.C. 3501, et. seq.,) the information
collection provisions that are included
in this rule have been approved by the
Office of Management and Budget
(OMB) and given OMB control number
0579-0047.

List of Subjects
9CFR Part 71

Animal diseases, Livestock and
livestock products, Poultry and poultry
products, Quarantine, Transportation.

9 CFR Part 78

Animal diseases, Cattle, Hogs,
Quarantine, Transportation.

9 CFR Part 85

Animal diseases, Livestock and
livestock products, Quarantine,
Transportation.

9 CFR Part 309
Ante-mortem inspection.
9 CFR Part 310
Post-mortem inspection.
9 CFR Part 320

Records, Registration, Reports.
Accordingly, Parts 71, 78, 85, 309, 310,
and 320 are amended as follows:

PART 71—GENERAL PROVISIONS

1. The authority citation for Part 71
continues to read as follows:

Authority: 21 U.S.C. 111-113, 114a, 114a-1,
115-117, 120-126, 134b, 134f; 7 CFR 2.17, 2.51,
and 371.2(d).

2. Section 71.1 is amended by adding
lh?i following definitions in alphabetical
order:

§71.1 Definitions.

- - * -

Accredited Velerinarian. A
veterinarian who is approved by the
Administrator, in accordance with Part
161 of this Chapter, to perform official
animal health work of the Animal and
Plant Health Inspection Service
specified in Subchapters, A, B, C, and D
of this Chapter; and to perform work
required by cooperative state-federal
disease control and eradication
programs.

Area Veterinarian in Charge. The
veterinary official of Veterinary
Services, who is assigned by the
Administrator to supervise and perform
the official animal health work of the
Animal and Plant Health Inspection
Service in the state concerned.

Interstate commerce. Trade, traffic,
transportation, or other commerce
between a place in a state and any place
outside of that state, or between points

within a state but through any place
outside of that state.

Official eartag. An identification
eartag approved by Veterinary Services
as being tamper-resistant and as
conforming to the nine-character alpha-
numeric National Uniform Eartagging
System, which provides unique
identification for each animal.

Premises of origin. The farm or other
premises where the animals are
farrowed and remain until moved in
interstate commerce.

Purebred registry association. A
swine breed association formed and
perpetuated for the maintenance of
records of purebreeding of swine
species for a specific breed whose
characteristics are set forth in
constitutions, by-laws, and other rules of
the association.

State animal health official. The state
official responsible for livestock and
poultry disease control and eradication
programs.

State representative. An individual
employed in animal health work by a
state or a political subdivision thereof
and authorized by such state or political
subdivision to perform the function
involved.

* - - L -

United States Department of
Agriculture swine backtag. A backtag
issued by Veterinary Services for use on
swine, which conforms to the eight-
character alpha-numeric National
Backtagging System and uniquely
identifies each individual swine.

Veterinary Services approved tattoo.
A tattoo, conforming to the six character
alpha-numeric National Tattoo System,
which provides unique identification for
each herd or lot of swine.

* - - - -

§71.1 [Amended]

3. In § 71.1, the definition of “State" is
revised to read as follows:

State. Any of the 50 states, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana
Islands, the District of Columbia, and
any territories and possessions of the
United States.

4. In Part 71, a new § 71.19 is added to
read as follows:

§71.19 Identification of swine in interstate
commerce.

(a){1) Except as provided in paragraph
(c) of this section, no swine may be sold,
transported, received for transportation,
or offered for sale or transportation, in

interstate commerce, unless they are
individually identified by means of
identification approved by the
Administrator and listed in paragraph
(b) of this section. All swine shall
remain so identified while they are in
interstate commerce.

(2) Each person who buys or sells, for
his or her own account or as the agent of
the buyer or seller, transports, receives
for transportation, offers for sale or
transportation, or otherwise handles
swine in interstate commerce, is
responsible for the identification of the
swine as provided by this section.

(b) Means of swine identification
approved by the Administrator are:

(1) Official eartags, when used on any
swine;

(2) United States Department of
Agriculture swine backtags, when used
on swine moving to slaughter;

(3) Veterinary Services-approved
tattoos, and 4-character tattoos, when
used on swine moving to slaughter,
except sows and boars as provided in
§ 78.33 of this title;

(4) Ear notching when used on any
swine, if the ear notching has been
recorded in the book of record of a
purebred registry association; and

(5) Ear tattoos when used on any
swine, if the ear tattoos have been
recorded in the book of record of a
purebred registry association.

(c) Swine that are kept as a group are
not required to be individually identified
when in interstate commerce if:

(1) They were born on the same
premises;

(2) They were raised on the same
premises where they were born;

(3) They are moved in a group directly
to a slaughtering establishment from the
place where they were raised;

(4) They are not mixed with swine
from any other premises, between the
time they are born and the time they
arrive at the slaughtering establishment;
and

(5) They are slaughtered one after
another, as a group, and not mixed with
other swine at slaughter; or approved
identification is applied to the swine
after entry into the slaughtering
establishment.

(d) Serial numbers of United States
Department of Agriculture swine
backtags and Veterinary Services-
approved tattoos will be assigned to
each person who applies to the state
animal health official or the Area
Veterinarian in Charge for the state in
which that person maintains his/her or
its place of business. Serial numbers of
official eartags will be assigned to each
accredited veterinarian or state or
federal representative who requests
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official eartags from the state animal
health official or the Area Veterinarian
in Charge, whoever is responsible for
issuing official eartags in that state.
Persons assigned serial numbers of
United States Department of Agriculture
swine backtags, Veterinary Services-
approved tattoos, and official eartags
must:

(1) Record the following information
on a document:

(i) All serial numbers applied to the
swine;

(i) Any other serial numbers and
approved identification appearing on the
swine that are needed to identify the
swine to its previous owner and
location;

(iii) The street address, including the
city and state, or the township, county,
and state, of the premises where the
approved means of identification were
applied; and

(iv) The telephone number, if
available, of the person who owns or
possesses the swine.

(2) Maintain these records at the
person’s place of business for 2 years;
and

(3) Make these records available for
inspection and copying during ordinary
business hours (8 a.m. to 5:30 p.m.,
Monday through Friday) upon request
by any authorized employee of the
United States Department of
Agriculture, upon that employee’s
request and presentation of his or her
official credentials.

(e)(1) Each person who buys or sells,
for his or her own account or as the
agent of the buyer or seller, transports,
receives for transportation, offers for
sale or transportation, or otherwise
handles swine in interstate commerce,
must keep records relating to the
transfer of ownership, shipment, or
handling of the swine, such as yarding
receipts, sale tickets, invoices, and
waybills upon which is recorded:

(i) all serial numbers and other
approved means of identification
appearing on the swine that are
necessary to identify it to the person
from whom it was purchased or
otherwise obtained; and

(ii) the street address, including city
and state, or the township, county, and
state, and the telephone number, if
available, of the person from whom the
swine were purchased or otherwise
obtained.

(2) Each person required to keep
records under this paragraph must
maintain the records at his/her or its
place of business for at least 2 years
after the person has sold or otherwise
disposed of the swine to another person,
and for such further period as the
Administrator may require by written

notice to the person, for purposes of any
investigation or action involving the
swine identified in the records. The
person shall make the records available
for inspection and copying during
ordinary business hours (8 a.m: to 5:30
p.m., Monday through Friday) by any
authorized employee of the United
States Department of Agriculture, upon
that employee’s request and
presentation of his or her official
credentials.

(f) No person may remove or tamper
with any approved means of
identification required to be on swine
pursuant to this section while it is in
interstate commerce, except at the time
of slaughter as provided in 9 CFR
309.16(e).

(g) Written requests for approval of
swine identification devices and
markings not listed in paragraph (b) of
this section should be sent to the
Administrator, Animal and Plant Health
Inspection Service, United States
Department of Agriculture, Hyattsville,
Maryland 20782, If the Administrator
determines that the devices and
markings will provide a means of
tracing swine in interstate commerce, a
proposal will be published in the
Federal Register to add the devices and
markings to the list of approved means
of swine identification.

PART 78—BRUCELLOSIS

5. The authority citation for Part 78
continues to read as follows:
Authority: 21 U.S.C. 111-114a-1, 114g, 115,

117, 120, 121, 123-126, 134b, 134f; 7 CFR 2.17,
2.51, and 371.2(d).

§78.1 [Amended]

6. In § 78.1, the definition of "“United
States Department of Agriculture
backtag” is revised to read as follows:
- - - - *

United States Department of
Agriculture swine backtag. A backtag
issued by Veterinary Services for use on
swine, which conforms to the eight-
character alpha-numeric National
Backtagging System and uniquely
identifies each individual swine.

7. In § 78.33, paragraphs (c), (d), and
(e) are revised to read as follows:

§ 78.33 Sows and boars.

(c) Sows and boars may be moved in
interstate commerce for purposes other
than slaughter or breeding without
restriction under this subpart, if they are
identified as required by § 71.19 of this
chapter.

(d) Serial numbers of United States
Department of Agriculture swine

backtags and Veterinary Services-
approved tattoos will be assigned to
each person who applies to the state
animal health official or the Area
Veterinarian in Charge for the state in
which that person maintains his or her
place of business. Serial numbers of
official eartags will be assigned to each
accredited veterinarian or state or
federal representative who requests
official eartags from the state animal
health official or the Area Veterinarian
in Charge, whoever is responsible for
issuing official eartags in that state.
Persons assigned serial numbers of
United States Department of Agriculture
swine backtags, Veterinary Services
approved tattoos, and official eartags
must:

(1) Record the following information
on a document:

(i) All serial numbers applied to the
swine;

(ii) Any other serial numbers and
approved identification appearing on the
swine that are needed to identify the
swine to its owner and location;

(iii) The street address, including the
city and state, or the township, county,
and state of the premises where the
approved means of identification were
applied; and

(iv) The telephone number, if
available, of the person who owns or
possesses the swine.

(2) Maintain these records at the place
of business for 2 years; and

(3) Make these records available for
inspection and copying during ordinary
business hours (8 a.m. to 5:30 p.m.,
Monday through Friday) upon request
by any authorized employee of the
United States Department of
Agriculture, upon that employee’s
request and presentation of his or her
official credentials,

(e)(1) Each person who buys or sells,
for his or her own account or as the
agent of the buyer or seller, transports,
receives for transportation, offers for
sale or transportation, or otherwise
handles swine in interstate commerce,
must keep records relating to the
transfer of ownership, shipment, or
handling of the swine, such as yarding
receipts, sale tickets, invoices, and
waybills, upon which are recorded:

(i) All serial numbers and other
approved means of identification
appearing on the swine that are
necessary to identify it to the person
from whom it was purchased or
otherwise obtained; and

(ii) The street address, including the
city and state, or the township, county,
and state, and the telephone number, if
available. of the person from whom the
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swine were purchased or otherwise
obtained.

(2) Each person required to keep
records under this paragraph must
maintain these documents at his/her or
its place of business for at least 2 years
after the person has sold or otherwise
disposed of the swine to another person
and for such further period as the
Administrator may require by written
notice to the person, for purposes of any
investigation or action involving the
swine identified in the records. The
person shall make the records available
for inspection and copying during
ordinary business hours (8 a.m. to 5:30
p.m., Monday through Friday) by any
authorized employee of the United
States Department of Agriculture, upon
that employee’s request and
presentation of his or her official
credentials.

PART 85—PSEUDORABIES

8. The authority citation for Part 85
continues to read as follows:
Aulhorily: 21 U.S.C. 111, 112, 113, 115, 117.

120, 121, 123-126, 134b, 134f, CFR 2.17, 2.51,
and 371.2{d).

§855 [Amended]

9. In § 85.5, paragraphs (a)(3), the
phrase “identification tag, tattoo,
earnotch recognized by a breed
association, or similar identification of
each swine being moved" is revised to
read “identification of the swine as
required by § 71.19 of this chapter”, and
the phrase “individual identification
required by this paragraph” is revised to
read “identification required by § 71.19
of this chapter”.

10. In § 85.5, paragraph (b)(5), the
phrase “identification tag tattoo,
earnotch recognized by a breed
association, or similar identification of
each animal being moved" is revised to
read “identification of the swine as
required by § 71.19 of this chapter".

§85.6 [Amended]

11. In § 85.6, paragraph (b)(2), the
phrase “identification tag, tattoo,
earnotch recognized by a breed
association, or similar identification of
each animal being moved:" is revised to
read “identification of the swine
required by § 71.19 of this chapter;”.

12. In § 85.7, paragraph (b)(3)(i)(B) is
revised to read as follows:

§85.7 Interstate movement of swine not
vaccinated for pseudorabies and not
known to be infected with or exposed to
pseudorabies.

(h)' .

(3)***

(i) . .

(B) The swine are identified at the
approved livestock market to the farm of
origin by the identification required by
§ 71.19 of this chapter.

13. In §85.7, paragraph (b)(3)(ii), the
phrase “an earnotch recognized by a
breed associated [sic.], identification
tag, tattoo, or similar identification,” is
revised to read “a means of
identification required by § 71.19 of this
chapter,”.

14. In § 85.7, paragraph (c)(2), the
phrase “identification tag, tattoo, ear
notch recognized by a breed association,
or similar identification of each animal
being moved;" is revised to read
“identification required by § 71.19 of this
chapter;".

§85.11 [Removed]
15. Section 85.11 is removed.

PART 309—ANTE-MORTEM
INSPECTION

16. The authority citation for Part 309
continues to read as follows:

Authority: 34 Stat. 1260, 79 Stat. 903, as
amended. 81 Stat. 584. 84 Stat. 91, 438; 21
U.S.C. 71 el seq.. 601 et seq., 33 U.5.C 1254,
unless otherwise noted.

17. Section 309.16 is amended by
adding a new paragraph (e) to read as
follows:

§309.16 Livestock suspected of having
biological residues.

. - » - *

(e) The name of each and all person(s)
who sold or consigned each swine to the
establishment shall be made available
by the establishment to any Program
employee or other authorized employee
of the United States Department of
Agriculture upon that employee’s
request and presentation of his or her
official credentials. Swine identification,
by means approved by the Animal and
Plant Health Inspection Service, USDA,
under Part 71 of this tille, must be
maintained throughout post-mortem
inspection, in accordance with
§ 310.23(a) of this subchapter.

PART 310—POST-MORTEM
INSPECTICN

18. The authority citation for Part 310
continues to read as follows:

Authority: 34 Stat. 1260, 79 Stal. 903, as
amended. 81 Stal. 584. 84 Stat. 91, 438; 21
U.S.C. 71 et seq., 601 et seq., 33 U.S.C. 1254.
unless otherwise noted.

19. The table of contents is amended
to add, in numerical order, *310.23

Identification of carcasses and parts of
swine.

20. A new § 310.23 is added to read as
follows:

§310.23 Identification of carcasses and
parts of swine.

(a) The identification of the carcasses
and parts of swine identified in
accordance with Part 71 of this title
shall be made available to the inspector
upon the inspector's request throughout
post-mortem inspection.

(b) If the establishment fails to
provide required swine identification,
the inspector shall order the retention of
swine caracasses at the establishment
until the completion of tests to confirm
that the carcasses are not adulterated.

PART 320—RECORDS,
REGISTRATION, AND REPORTS

21. The authority citation for Part 320
continues to read as follows:

Authority: 34 Stat. 1260, 79 Stat, 8903, as
amended. 81 Stat. 584. 84 Stat. 91, 438; 21
U.S.C. 71 et seq., 601 el seq., 33 U.S.C. 1254,
unless otherwise noted.

22. Section 320.1(b)(1) is amended by
adding a new paragraph (ix) to read as
follows:

§320.1 Records required to be kept.

(b)* * *

() » >

(i) * * .

(ix) In the case of a person belonging
to the class specified in paragraph (a)(1),
and engaged, for commerce, in the
business of slaughtering any swine for
use as human or animal food, the name
and address (including the city and
state, or the township, county, and state)
of each person from whom the person
belonging to the class so specified
purchased or otherwise obtained each
swine, and the telephone number, if
available, of the person from whom the
swine were purchased or otherwise
obtained, and all serial numbers and
other approved means of identification
appearing on all test swine selected at
antemortem inspection by FSIS
representatives for residue testing.

Done at Washington, D.C., this 11th day of
October, 1988.

Robert Melland,

Acting Assistant Secretary, Marketing and
Inspection Services.
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