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INSTRUCTIONS
PART I

Items 1-11 -  Enter on Lines 1-11 in Column (c) the total 
amounts needed for the project If this is an application for new  
grants, leave Columns (a) and (b) blank. If this is an application for 
amendments, changes or supplements, show the current approved 
budget in Column (a); enter in Column (b) on the appropriate 
line<s) the amount of the change, amendment or supplement; add 
each line entry in Column (a) to the line entries in Column (b) and 
enter the total for each line in Column (c). The amounts shown in 
Column (c) represent the amount of the new or revised grant 
budget.

Item 12 —  Enter the Federal share of the amount on Line 1 1 .

Item 13 —  Enter the non-Federal share of the amount on Line 11.

Item 14 —  Enter the amount of estimated income, if any, to be 
generated by the project. Do not add or subtract this amount from

the total project amount The estimated amount of project income 
may be considered by the Federal grantor agency in determining 
the total amount of the grant award.

Item 15 Enter the type of indirect cost rate (provisional, 
predetermined, final or fixed), the rate that will be in effect during 
the funding period, and the amount of the base to which the rate is 
applied.

PART II

The Project Narrative statement should show the need, objectives, 
approach, the geographical location of the project and the benefits 
expected to be obtained from the assistance. Attach any data that 
may be needed to establish the applicant’s eligibility for receiving 
assistance under the Federal program. Refer to the Annual 
Program Announcement for more details.

PART III —  ASSURAN CES
rt wi" with the é t i o n s ,  policies, guidelines, and requ,rements including the

^  ' A  l 22’ A ‘87’ A ' 102’ and A ' 128) 88 ***  retate ‘o the application, acceptance and use
of Federal funds for this Federally assisted project The Applicant also assures and certifies with respect to toe grant that

right to examine all records, books, papers, or documents 
related to the grant

1. It possesses legal authority to apply for the grant that a 
resolution, motion or similar action has been duly adopted or 
passed as an official act of the applicant’s governing body, 
authorizing the filing of the application, including all under­
standings and assurances contained therein, and directing and 
authorizing the person identified as the official representative of 
the applicant to act in connection with toe application and to 
provide such additional information as may be required.

2. It will comply with Title VI of the Civil Rights Act of 1964(P.L. 
88-352) and in accordance with Title VI of that Act, no 
person in the United States shaH, on the ground of race, color, 
or national origin, be excluded from participation in, be denied 
the benefits of, or be otherwise subjected to discrimination 
under any project or activity for which the applicant receives 
Federal financial assistance and will immediately take any 
measures necessary to effectuate this agreement

3. ft wifi comply with Title VI of the Civil Rights Act of 1964 (42 
U S C  2000d) prohibiting employment discrimination where (1) 
the primary purpose of a grant is to provide employment or (2) 
discriminatory employment practices will result in unequal 
treatment of persons who are or should be benefiting from the 
grant-aided activity.

4. It will comply with the provisions of the Hatch Act which limit 
the political activity of employees.

5. It will comply with the minimum wage and maximum hours 
provisions of the Federal Fair Labor Standards Act, as they 
apply to educational institution employees of State and local 
governments. _

6. It will establish safeguards to prohibit employees from using 
their positions for a purpose that is or gives the appearance of 
being motivated by a desire for private gain for themselves or 
others, particularly those with whom they have family, 
business, or other ties.

7. It will give the grantor agency or the Comptroller General 
torouqh anv authorized recresentàtive the access to and the

8. It will comply with all requirements imposed by the Federal 
grantor agency concerning special requirements of law, 
program requirements, and other administrative requirements 
approved in accordance with applicable Office of Management 
and Budget Circulars.

9. It will insure that the facilities under its ownership, lease or 
supervision which shall be utilized in toe accomplishment of the 
project are not listed on the Environmental Protection Agency’s 
(E P A ) list of Violating Facilities and that it will notify the Federal 
grantor agency of the receipt Qf any communication from the 
Director of the EP A  Office of Federal Activities indicating that a 
facility to be used in the project is under consideration for fisting 
by the EPA.

10. It will comply with toe flood insurance purchase requirements of 
Section 102(a) of the Flood Disaster Protection Act of 1973, 
Public Law 93-234. 42 U S C  4012a Section 102(a) requires 
the purchase of flood insurance as a condition for toe receipt of 
any Federal financial assistance for machinery, equipment 
fixtures, and furnishings to be used in any area that has been 
identified by toe Secretary of the Department of Housing and 
Urban Development as an area having special flood hazards.

11. It will assist the Federal grantor agency in its compliance with 
Section 106 of the National Historic Preservation Act of 1966 
as amended (16 U .S .C . 470), Executive Order 11593, and the 
Archeological and Historic Preservation Act of 1966 (16 
U .S .C . 469a-l et seq.) by (a) consulting with the State 
Historic Preservation Officer on toe conduct of investigations, 
as necessary, to identify properties listed in or eligible for 
inclusion in the National Register of Historic Places that are 
subject to adverse effects (see 36 C F R  Part 800.0) by the 
activity, and notifying the Federal grantor agency of the 
existence of any such properties, and by (b) complying with all 
requirements established by the Federal grantor agency to 
avoid or mitigate adverse effects upon such properties.

[FR Doc. 87-18509 Filed 8-13-87; 8:45 am]
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ENVIRONMENTAL PROTECTION 
AGENCY

40CFR PART 12

[FfiL-3057-3]

Enforcement of Nondiscrimination on 
the Basis of Handicap in the 
Environmental Protection Agency’s 
Programs

a g e n c y : E n v iron m en tal P ro tectio n  
A g e n cy  (E PA ). 
a c t i o n : Fin al rule.

s u m m a r y : T his regulation  p rov id es for 
th e en forcem en t of sectio n  504 of the  
R eh ab ilita tio n  A c t  of 1973, a s  am en d ed , 
w h ich  prohibits d iscrim in ation  on  the  
b a sis  of h an d icap , a s  it applies to  
p rog ram s or a ctiv itie s  co n d u cted  b y the  
E n v iron m en tal P ro tectio n  A g e n cy  (E PA ). 
EFFECTIVE DATE: S ep tem b er 1 4 ,1 9 8 7 .
FOR FURTHER INFORMATION CONTACT:
M s. N ereid  M a x e y , O ffice of Civil Rights  
(A -1 0 5 ), E n v iron m en tal P ro tectio n  
A gen cy , R oom  211 W e s t  T o w er, 4 0 1 M  
S treet, S W ., W ash in g to n , D C 20460,
(202) 3 8 2 -4 5 6 7 , TDD (202) 3 8 2 -4 5 6 5 .

C opies of this regulation  a re  a v a ila b le  
on tap e  for th ose  w ith  im p aired  vision . 
T h e tap e  m a y  be listen ed  to a t  o r  
o rd ered  from  the O ffice o f Civil Rights, 
E P A , a t  the a b o v e  a d d re ss . F o r  
inform ation , p lease  ca ll 2 0 2 /3 8 2 -4 5 7 5  or  
TDD #  2 0 2 /3 8 2 -4 5 6 5 .

SUPPLEMENTARY INFORMATION: O n M ay  
6 ,1 9 8 5 , E P A  published a  N otice  of  
P rop osed  R ulem aking (N PRM ) for the  
en fo rcem en t of se ctio n  504 of the  
R eh ab ilita tio n  A c t  of 1973, a s  am en d ed , 
w h ich  prohibits d iscrim in ation  on the  
b a sis  of h an d icap  a s  it ap plies to  
p rog ram s an d  activ itie s  co n d u cte d  by  
E P A  50  F R  19136.

B y the c lo se  of the com m en t period, 
July 5 ,1 9 8 5 , E P A  h ad  re ce iv e d  five  
w ritten  com m en ts an d  s e v e ra l telep hone  
ca lls  req u estin g in form ation  ab ou t the  
regulation . T h ree  of the w ritten  
com m en ts w e re  sub m itted  b y  
o rgan ization s rep resen tin g  the in terests  
o f individuals w ith  h an d icap s , one  
com m en t from  a  union rep resen tin g  E P A  
em p loy ees, an d  one com m en t from  an  
E P A  L a b o ra to ry  O ffice D irector. T he  
telep hone com m en ts an d  question s w e re  
re ce iv e d  from  E P A  em p loy ees.

T h e A g en cy  re a d  an d  an a ly z e d  e a ch  
co m m e n t. M o st com m en ts ad d re sse d  
m ore th an  one issu e  an d  e x p re sse d  
sim ilar opinions.

T h e d ecisio n s the A g en cy  m ad e in  
resp o n se  to  th ese  com m en ts, h ow ever, 
w e re  n ot m ad e on the b a sis  of the  
n um ber of co m m en ters  ad d ressin g  the  
issu e, but on  a  thorough co n sid eratio n  of  
the m erits  of the points of view

e x p re s se d  in the com m en ts. C o p ies of 
the w ritten  com m en ts w ill be m ad e  
a v a ila b le  for public in sp ectio n  in R oom  
206  W e s t  T o w e r of the E P A  
H ead q u arters  O ffice, 401 M  S treet, S W ., 
W ash in gto n , D C from  9 :0 0  am  to  4 :00  
pm, M on d ay  through Frid ay , e x c e p t for 
legal h olid ays, until O cto b e r 1 3 ,1 9 8 7 .

S ectio n  504 req u ires th a t regulations  
th a t ap ply to the p rog ram s an d  activ ities  
of F e d e ra l E x e cu tiv e  ag en cies  shall be  
sub m itted  to the ap p ro p riate  authorizing  
co m m ittees  of C o n g ress an d  th a t such  
reg u latio n s m ay  tak e  effect no earlier  
th an  the th irtieth  d a y  a fte r th ey  h a v e  
b een  so  subm itted . T h e A g en cy  h a s  
to d a y  sub m itted  this regulation  to the  
S e n a te  C om m ittee on  L a b o r an d  H um an  
R e so u rce s  an d  its S ub co m m ittee  on  the  
H an d icap p ed  an d  the H ou se  C om m ittee  
on  E d u ca tio n  an d  L a b o r an d  its  
S u b co m m ittee  on  S e le ct E d u catio n  
p u rsu an t to  the term s of se ctio n  504. T h e  
regulation  w ill b e co m e  effectiv e  on  
S ep tem b er 1 4 ,1 9 8 7 . ,

T h is rule ap p lies to  all p rog ram s and  
activ itie s  co n d u cted  b y E P A .

Background
T h e purpose o f this rule is to  provide  

for the en fo rcem en t of se ctio n  504 of the  
R eh ab ilita tio n  A c t  of 1973, a s  am en d ed  
(29  U .S .C . 794), a s  it applies to p rog ram s  
an d  activ itie s  co n d u cted  b y  the  
E n v iron m en tal P ro te ctio n  A g en cy . A s  
am en d ed  b y the R eh ab ilita tio n , 
C o m p reh en sive S erv ice s , an d  
D evelo p m en tal D isab ilities  

.A m en d m en ts of 1 978  (S ec. 119, Pub. L. 
9 5 -6 0 2 , 92  S ta t. 2982) an d  the  
R eh ab ilita tio n  A c t  A m en d m en ts of 1 986  
(Pub. L. 9 9 -5 0 6 ,1 0 0  S ta t 1810), se ctio n  
504 of the R eh ab ilita tio n  A c t  of 1973  
s ta te s  th at

No otherwise qualified individual with 
handicaps in the United States, . . . shall, 
solely by reason of his handicap, be excluded 
from the participation in, be denied the 
benefits of, or be subjected to discrimination 
under any program or activity receiving 
Federal financial assistance or under any 
program or activity conducted by any 
Executive agency or by the United States 
Postal Service. The head of each such agency 
shall promulgate such regulations as may be 
necessary to carry out the amendments to 
this section made by the Rehabilitation, 
Comprehensive Services, and Developmental 
Disabilities Act of 1978. Copies of any 
proposed regulation shall be submitted to 
appropriate authorizing committees of the 
Congress, and such regulation may take 
effect no earlier than the thirtieth day after 
the date on which such regulation is so 
submitted to such committees.
(29 U.S.C. 794 (1978 amendment italicized).)

T h e su b stan tive  n on d iscrim in ation  
ob ligations of the agen cy , a s  se t forth  in  
this rule, a re  in d en tical, for the m o st 
p art, to th ose estab lish ed  b y F e d e ra l

regulations for p rogram s or a ctiv itie s  
receivin g F e d e ra l fin an cial a s s is ta n c e . 
[See 28  C FR  P a rt 41 (sectio n  504  
co o rd in atio n  regulation  for fed erally  
a ssis te d  p rog ram s).) T his gen eral 
p aralle lism  is in a c c o rd  w ith  the in tent 
e x p re s se d  b y  sup porters of the 1978  
am en d m en t in floor d eb ate , including its 
sponsor, R ep. Jam es M . Jeffords, th at the 
F e d e ra l G ov ern m en t should  h av e  the  
sam e sectio n  504 ob ligations as  
recip ien ts  of F e d e ra l fin an cial 
a s s is ta n c e . 124  Cong. R ec . 13 ,901  (1978) 
(rem ark s of R ep. Jeffords); 124  Cong.
R ec. E 2668 , E 2 6 7 0  (d aily  ed. M ay  17,
1978) id ; 124 Cong. R ec . 13 ,897  (rem arks  
or R ep. B ra d e m a s); id. a t  38, 552  
(rem ark s of R ep. S arasin ).

T h ere  a re , h o w ev er, som e language  
d ifferen ces b etw een  this final rule and  
the F e d e ra l G ov ern m en t’s se ctio n  504  
reg u latio n s for fed erally  a ssis te d  
p rog ram s. T h ese  ch an g es a re  b a se d  on 
th e Suprem e C o u rt’s d ecision s in 
Southeastern Community College v. 
Davis, 442  U .S . 397 (1979), an d  the  
sub seq u ent c ircu it co u rt d ecision s  
in terpreting Davis an d  se ctio n  504. See 
Dopico v . Goldschmidt, 687 F .2d  644  (2d 
C ir. 1982); American Public Transit 
Association  v. Lewis, 655 F .2d  1272  (D.C. 
Cir. 1981) \APTA); see also Rhode Island 
Handicapped Action Committee v. 
Rhode Island Public Transit Authority, 
718  F .2d  4 9 0  (1st Cir. 1983).

T h e se  lan gu age d ifferences a re  also  
sup ported  b y  the d ecisio n  of the  
S uprem e C ourt in Alexander v. Choate, 
46 9  U .S . 287 712 (1985), w h ere  the Court 
held  th a t the regulations to fed erally  
a s sis te d  p rog ram s did n ot require a  
recip ien t to m odify its d u ration al  
lim itation  on  M ed icaid  co v e ra g e  of 
in p atien t h osp ital c a re  for individuals  
w ith  h an d icap s . C larifying its Davis 
d ecision , the C ourt e xp la in ed  th at  
se ctio n  504  req u ires only ’ ’re a so n a b le ” 
m o difications, id. a t  300, an d  explicitly  
n o ted  th a t “ (t]he regulations  
im plem enting sectio n  504 (for federally  
a s sis te d  program s] a re  co n sisten t with  
the v ie w  th at reasonable ad justm en ts in 
the n atu re  of the b enefit offered  m ust at 
tim es b e m ad e to a ssu re  m eaningful 
a c c e s s ” [id. a t  n .21) (em p h asis added).

In co rp o ratio n  of th ese  ch an ges, 
th erefo re , m ak es this regulation  
im plem enting sectio n  504 for federally  
co n d u cted  p rog ram s co n siste n t w ith the 
F e d e ra l G ov ern m en t’s regulations  
im plem enting sectio n  504 for federally  
a ssis te d  p rogram s, a s  th ey h av e  been as 
in terp reted  b y the Suprem e C ourt. M any 
of th ese  fed erally  a s s is te d  regulations  
w e re  issu ed  p rior to  the in terp retation s  
of se ctio n  504 b y the Suprem e C ourt in 
Davis, lo w e r co u rt c a s e s  interpreting  
Davis, an d  b y the Suprem e C ourt in
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Alexander, th erefo re  th eir lan gu age d oes  
not re fle ct the in terp retatio n  o f sectio n  
504 p rovided  b y the Suprem e C ourt an d  
by th e v ario u s  c ircu it co u rts . O f Course, 
these fed erally  a s sis te d  reg u latio n s m ust 
be in terp reted  to  reflect the holdings of  
the F e d e ra l ju d iciary . H en ce , E P A  
relying on  a d v ice  from  the Civil R ights 
Division, U .S . D ep artm en t o f Ju stice , 
b elieves th at th ere  a re  no significant 
differences b etw een  this final rule for  
federally  co n d u cted  p rog ram s an d  the  
Fed eral G ov ern m en t’s in terp retatio n  of  
section  504 reg u latio n s for fed erally  
assisted  p rogram s.

This regulation  h a s  b een  rev iew ed  by  
the D ep artm en t o f  Ju stice . It is an  
ad aptation  o f a  p roto typ e p rep ared  by  
the D ep artm en t o f  Ju stice  under 
E xecu tive  O rd er 12250  (45  FR  72995 , 3 
CFR, 1 980  C om p., p. 298) an d  d istrib u ted  
to E x e cu tiv e  A g en cies .

This regulation  h a s  a lso  b een  
review ed b y the E qu al E m ploym ent 
O pportunity C om m ission  u nder 
E xecu tive  O rd er 12067  (43 FR  28967 , 3 
CFR, 197 8  C om p., p. 206).

It is n ot a  m ajo r rule w ithin  the  
m eaning o f E x e cu tiv e  O rd er 12291  (46  
FR 13193, 3 C FR , 1981 C om p., p. 127) 
and, th erefo re , a  reg u lato ry  im p act  
analysis h a s  n ot b een  p rep ared .

This regulation  d oes not h a v e  an  
im pact on  sm all en tities. It is not, 
therefore, su b ject to the R egulatory  
Flexibility A ct (5 U .S .C . 6 0 1 -6 1 2 ).

O ne co m m en ter b elieved  th at sm all 
entities should com p ly w ith  this rule  
b ecause th ere  is a  su b stan tial n um ber of  
such en tities w h ich  affect a  co n sid erab le  
number of people. T h e A g en cy  b elieves  
that the co m m en ter is confusing  
federally a s sis te d  regulation  go vern s  
only the a ctiv itie s  an d  program s  
conducted b y E P A . F o r  exam p le , the  
regulation ap plies to E P A ’s offices an d  
lab oratories, public m eetings held b y  
EPA, and  a cco m m o d a tio n s  fo r its  
em ployees an d  m em bers of the public  
who a re  h an d icap p ed  entering its  
properties. It ap p lies to all E P A  
com ponents re g a rd le ss  o f th eir size.

S ection-b y-S ection  A n aly sis  and  
Response to  C o m m en ts

Section 12.101 Purpose.
Section  12.101 s ta te s  the p urpose of 

the rule, w h ich  is to e ffectu ate  sectio n  
119 of the R eh ab ilitation ,
C om prehensive S erv ice s , an d  
D evelopm ental D isab ilities  
A m endm ents of 1978, w hich  am en d ed  
section 504 o f the R eh ab ilita tio n  A c t of  
1973 to prohibit d iscrim in ation  on the  
basis of h an d icap  in p rogram s o r  
activities con d u cted  by E x e cu tiv e  
agencies or the U nited  S ta te s  P o sta l  
Service.

W e  re ce iv e d  on e w ritten  com m en t 
an d  s e v e ra l telep hone inquiries  
regard ing this sectio n . Som e  
co m m en ters  w e re  co n ce rn e d  th at this  
regulation  did n o t a lso  apply to  E P A 's  
g ra n te e s  an d  c o n tra c to rs . E P A  g ra n te e s  
a re  co v e re d  b y its  fed erally  a s s is te d  
n on d iscrim in ation  regulation , 
E m p loym ent activ itie s  o f c e rta in  E P A  
c o n tra c to rs  a re  co v e re d  b y sectio n  503  
o f the R eh ab ilita tio n  A c t  o f 1973 , w h ich  
is ad m in istered  b y  the U .S . D ep artm en t 
o f L ab o r. In o rd e r to  av o id  future  
confusion, w e  h a v e  ad d ed  a  re fe re n ce  to  
the A g e n cy ’s fed erally  a s sis te d  non­
d iscrim in ation  reg u latio n s found a t 4 0  
C FR  P a rt 7  (1986),

Section 12.102 Application,
T h e regulation  ap p lies to  all p rog ram s  

o r activ itie s  co n d u cted  b y th e ag en cy . It 
should  be n oted  th at E P A ’s p rog ram s  
a re  designed  to p rom ote a  c le a n e r  an d  
h ealth ier en vironm ent. T hus, a t  this tim e  
w e an ticip a te , in a  non em p loym ent  
c o n te x t, th at this regulation  w ill h a v e  its  
g re a te s t im p act on  ensuring th a t the  
v ario u s m eetin gs, sy m p o sia , and  
h earin gs co n d u cted  b y E P A  a re  
accessible^ T his reg u latio n  d oes, n ot, 
h o w ev er, ap ply  to  p rog ram s o r  a ctiv itie s  
co n d u cted  ou tside the U nited  S ta te s  th at  
do n ot in volve in dividuals w ith  
h an d icap s  in the U nited  S ta te s .

Section 12.103 Definitions.
“A g e n cy .” F o r  p u rp o ses o f this  

regulation  “a g e n c y ” m ean s  
E n v iron m en tal P ro te ctio n  A g en cy .

“A ss is ta n t A tto rn e y  G e n eral.” 
“A ss is ta n t A tto rn e y  G en eral” re fe rs  to  
the A ss is ta n t A tto rn e y  G en eral, Civil 
Rights D ivision , U nited  S ta te s  
D ep artm en t of Ju stice .

"A u x ilia ry  a id s .” "A u x ilia ry  a id s ” 
m ean s se rv ice s  o r d e v ice s  th a t en ab le  
p erso n s w ith  im p aired  sen so ry , m an u al, 
o r speak ing skills to h a v e  an  eq ual 
op portunity to p a rticip a te  in an d  en joy  
the benefits  o f the a g e n cy ’s p rog ram s or  
a ctiv itie s . T h e definition  p rov id es  
ex a m p le s  o f com m on ly u sed  a u x ilia ry  
aid s. A lthough a u x ilia ry  a id s a re  
req u ired  exp licitly  only b y § 12 .1 6 0 (a )(1 ), 
th ey  m ay  a lso  b e  n e c e s s a ry  to m eet 
o th er req u irem en ts o f the regulation .

T w o  co m m en ters  suggested  th at this  
definition b e  exp a n d e d  to include a  
"lau n d ry  list” o f a id s such  a s  a tte n d a n t  
se rv ice s . T h e A g e n cy  b eliev es, h o w ev er, 
th at such  a  list cou ld  be in terp reted  too  
literally  th ereb y  lim iting the u se  of  
c e rta in  aid s n ot m en tion ed . W e  b elieve  
it is n e c e s s a ry  for th e A g en cy  to  h a v e  
flexibility  to  e x p a n d  the u se o f a u x ilia ry  
aid s a s  in dividual n eed s , techn iqu es an d  
tech n olo gy  ch an g e . T h e d ecision  to  
p rovide a tte n d a n t se rv ice s , a s  w ell a s

all o th e r a u x ilia ry  a id s, w ill be m ad e on  
a n  individual b asis .

O ne co m m e n te r b elieved  “th at a  
sp ecific  s ta te m e n t th a t a u x ilia ry  aid s  
a re  req u ired  in all a s p e c ts  o f E P A ’s 
fed erally  co n d u cted  p rog ram s should  b e  
in clu ded  in the regulation  itself.” T h e  
A g e n cy  b eliev es th at p rog ram  
acce ssib ility  d oes n o t n e ce s sa rily  
require the u se o f a u xiliary  aid s in e v e ry  
in sta n ce . F o r  exam p le , holding a  public  
hearin g in a  p la ce  w h ich  is a cce s s ib le  to  
a  p erson  w h o u ses  a  w h e e lch a ir an d  
w h o p lan s to a tte n d  w ould  m ak e the  
p rog ram  a v a ila b le  to  th at p erson . 
H o w ev er, providing a  sign lan gu age  
in terp reter a t  th e h earin g w h en  no  
h earin g-im p aired  p erson  p lan s to  a tten d  
w ould  b e a  n e e d le ss  e x p e n se .

“C om p lete  co m p lain t.” “C o m p lete  
com p lain t” is defined to include all the  
in form ation  n e c e s s a ry  to  en ab le  the  
ag e n cy  to  in v estig ate  the com p lain t. T h e  
definition  is n e ce s sa ry , b e ca u se  th e 180-  
d a y  p eriod  for the ag e n cy ’s in vestig ation  
(s e e  § 12 .170(g )) begins w h en  th e a g en cy  
re ce iv e s  a  co m p lete  com p lain t.

“F a c ility .” T h e definition o f “facility ” 
is sim ilar to  th at in the sectio n  504  
co o rd in atio n  regulation  for fed erally  
a s s is te d  p rog ram s (28 C FR  41.3(f)) 
e x c e p t th a t the term  “rolling s to ck  or  
o th er c o n v e y a n c e s ” h a s  b een  ad d ed  an d  
the p h rase  “or in terest in such  p ro p erty ” 
h a s  b een  d eleted  b e ca u se  the term  
“facility ,” a s  u sed  in th e regulation , 
refers  to  s tru ctu res  an d  n ot to  in tangible  
p rop erty  rights. It should, h o w ev er, be  
n oted  th a t the regulation  ap plies to  all 
p rog ram s an d  a ctiv itie s  co n d u cted  by  
the ag e n cy  re g a rd le ss  o f w h eth er the  
facility  in w h ich  th ey  a re  co n d u cted  is  
ow n ed , le a se d , o r u sed  on som e oth er  
b a sis  b y  the a g en cy . T h e term  "fa cility ” 
is used  in § 12 .149 , § 12 .150  an d  
§ 12.170(f).

O ne co m m en ter ob jected  to  the  
d eletio n  o f the p h rase  “o r in te re st in 
such  p ro p erty ” a s  co n ta in ed  in the  
se ctio n  504 coo rd in atio n  regulation  for  
fed erally  a s sis te d  p rog ram s. A s  
e xp la in ed  in the p ream b le  to  the N PRM , 
the term  "fa cility ” a s  u sed  in this  
regulation  refers  to s tru ctu res , an d  d oes  
n ot include in tangible p rop erty  rights. 
T h e definition, th erefore, h a s  n o effect  
on the sco p e  of co v e ra g e  o f p rogram s, 
including th ose con d u cted  in facilities  
n ot in clu ded  in the definition. T he  
p h ra se  h a s  b een  om itted  b e ca u se  the  
req u irem en t th a t facilities  be a cce s s ib le  
w ould  b e  a  log ical ab su rd ity  if ap plied  
to a  le a s e , life e s ta te , m o rtg age, o r o th er  
intangible p rop erty  in terest. T he  
regulation  ap plies to all p rog ram s an d  
a ctiv itie s  co n d u cted  b y the ag en cy  
re g a rd le ss  of w h eth er the facility  in 
w h ich  th ey  a re  con d u cted  is ow n ed ,
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le a se d , o r u sed  on som e o th er b a sis  b y  
the ag en cy .

“Individual w ith  h a n d ica p s ."  T he  
definition of “individual w ith  
h a n d ica p s” is id en tical to the definition  
of “h an d icap p ed  p erso n ” ap p earin g  in  
the sectio n  504  coo rd in atio n  regulation  
for fed erally  a ssis te d  p rog ram s (28 C FR
4 1 .3 1 ) . A lthough sectio n  103(d ) of the  
R eh ab ilita tio n  A c t  A m en d m en ts of 1 986  
ch an ged  the s ta tu to ry  term  
“h an d icap p ed  individual” to  “individual 
w ith  h a n d ica p s ,” the legislative h isto ry  
o f this am en d m en t in d ica tes  th at no  
su b stan tiv e  ch an g e  w a s  in tended. T hus, 
although the term  h a s  b een  ch an g ed  in 
this regulation  to b e  co n sisten t w ith  the  
sta tu te  a s  am en d ed , the definition is 
u n chan ged . In p articu lar, although the  
term  a s  rev ised  refers  to “h a n d ica p s” in 
the p lural, it d oes n ot e x clu d e  p erso n s  
w h o h a v e  only one h an d icap .

“Q ualified  individual w ith  
h a n d ica p s .” T h e definition  of “qualified  
individual w ith  h a n d ica p s” is a  re v ise d  
v ersio n  of th e definition “qualified  
h an d icap p ed  p erso n ” ap p earin g  in the  
se ctio n  504  co o rd in atio n  regulation  for  
fed erally  a s sis te d  p rog ram s (28 C FR
4 1 .3 2 ) .

P a ra g ra p h  (1) d e v ia te s  from  m o st 
existin g  regulations for fed erally  
a ssis te d  p rog ram s b e ca u se  of  
in terven in g co u rt d ecision s. It defines  
“qualified  individual w ith  h a n d ica p s” 
w ith  reg ard  to an y  p rogram  und er w h ich  
a  p erso n  is req u ired  to  p erform  se rv ice s  
o r to  a ch ie v e  a  level of acco m p lish m en t. 
In such  p rog ram s a  qualified individual 
w ith  h a n d ica p s  is on e w h o c a n  a ch ie v e  
th e purpose of the p rog ram  w ithou t 
m o d ificatio n s in the p rog ram  th a t the  
ag e n cy  c a n  d em o n stra te  w ould  resu lt in  
a  fu n d am en tal a lte ra tio n  in its n atu re. 
T h is definition reflects  the d ecision  of  
the Suprem e C ourt in Southeastern 
Community College v. Davis, 4 2 2  U .S.
397  (1979). In th a t c a s e , th e C ourt ruled  
th a t a  h earin g-im p aired  ap p lican t to a  
nursing sch o o l w a s  n ot a  “qualified  
h an d icap p ed  p erso n ” b e ca u se  h er  
h earin g  im p airm ent w ould  p rev en t h er  
from  p articip atin g  in the clin ica l training  
portion  of th e p rogram . T h e C ourt found  
th at, if the p rog ram  w e re  m odified  to  
en ab le  to  resp o n d en t to p a rticip a te  (by  
exem p tin g h e r from  the clin ical train ing  
req u irem en ts), “ she w ould  n ot re ce iv e  
ev en  a  rough eq u iv alen t of the train ing a  
nursing p rog ram  n orm ally  g iv es.” Id. a t  
410. It a lso  found th a t “ the purpose of 
[the] p rogram  w a s  to  tra in  p erso n s w h o  
cou ld  s e rv e  the nursing p rofession  in all 
c u sto m a ry  w a y s ,” id. a t  413, an d  th at the  
resp o n d en t w ould  b e  u nable, b e ca u se  of 
h er h earin g  im p airm ent, to  p erform  som e  
fu n ctions e x p e cte d  o f a  reg istered  nurse. 
It th erefo re  con clu d ed  th at the sch oo l

w a s  n o t req u ired  b y  sectio n  504 to  m ak e  
such  m o d ificatio n s th a t w ould  resu lt in 
“ a  fu n d am en tal a lte ra tio n  in the n atu re  
o f the p rog ram .” Id. a t  410.

We have incorporated the Court’s 
language in the definition of “qualified 
individual with handicaps” in order to 
make clear that such a person must be 
able to participate in the program 
offered by the agency. The agency is 
required to make modifications in order 
to enable an applicant with handicaps 
to participate, but is not required to offer 
a program of a fundamentally different 
nature. The test is whether, with 
appropriate modifications, the applicant 
can achieve the purpose of the program 
offered—not whether the applicant 
could benefit or obtain results from 
some other program that the agency 
does not offer. Although the revised 
definition allows exclusion of some 
individuals with handicaps from some 
programs, it requires that an individual 
with handicaps who is capable of 
achieving the purpose of the program 
must be accommodated, provided that 
the modifications do not fundamentally 
alter the nature of the program.

Several commenters objected to this 
revised definition for a variety of 
reasons. Several commenters stated that 
the Agency incorrectly used Davis as 
the justification for explaining the 
differences between the federally 
assisted and the federally-conducted 
regulations because the Supreme Court 
upheld the validity of the existing 
regulations in Consolidated R ail Corp. v. 
Darrone, 4 65  U.S. 62 4  (1984). This view 
misunderstands the Court’s actions in 
Darrone. In that case the Court ruled on 
a series of issues, the most important of 
which was under what circumstances 
section 504  applies to employment 
discrimination by recipients. The Court 
did not concern itself either directly or 
indirectly with the definition of 
“qualified individual with handicaps” or 
whether section 504  included limitations 
based on “undue financial and 
administrative burdens”.

T h e se  co m m en ters  s ta te d  th at the  
p ro p o sal w ould  ch an g e  th e definition  of  
“qualified  individual w ith  h a n d ica p s” 
for em p loym en t. “Q ualified  individual 
w ith  h a n d ica p s "  is defined  for p urposes  
o f em p loym en t in 29  C FR  1613.702(f), 
w h ich  is  m ad e  ap p licab le  to  this p a rt b y  
§ 12 .140 . N othing in this p a rt ch an g es  
existin g  reg u latio n s ap p licab le  to  
em ploym ent.

Some commenters assumed that the 
definition would have the effect of 
placing on the individual with handicaps 
the burden of proving that he or she is 
qualified. The definition has been 
revised to make it clear that the agency

h a s  th e  b urden  of d em on stratin g  th at a  
p rop osed  m odification  w ould  co n stitu te  
a  fu n dam ental a lte ra tio n  in  th e n atu re  of 
its p rogram  o r a ctiv ity . Fu rth er, in  
d em on stratin g  th at a  m odification  w ould  
resu lt in such  an  a ltera tio n , th e  ag en cy  
m u st follow  the p ro ced u res  estab lish ed  
in § 12 .1 5 0 (a )(2 ) an d  § 12 .160(d ), w h ich  
a re  d iscu ssed  b elow , for d em on stratin g  
th a t an  a c tio n  w ould  resu lt in undue  
fin an cial an d  ad m in istrativ e  burden s. 
T h a t is, the d ecisio n  m u st b e  m ad e by  
the ag e n cy  h e a d  o r his o r h e r designee  
in  w riting a fte r  co n sid eratio n  o f all 
re so u rce s  a v a ila b le  for the p rog ram  or 
a ctiv ity  an d  m u st b e  acco m p a n ie d  b y  an  
ex p la n a tio n  o f the re a s o n s  for the  
d ecision . If th e a g en cy  h ead  d eterm in es  
th a t an  a c tio n  w ould  resu lt in a  
fu n dam ental a ltera tio n , the ag e n cy  m ust 
co n sid e r options th at w ould  en ab le  the  
individual w ith  h a n d ica p s  to  a ch ie v e  the 
p urpose of the p rog ram  but w ould  not 
resu lt in such  a n  a ltera tio n .

S om e co m m en ters  sa id  th at the  
definition  o f “qualified  individual w ith  
h a n d ica p s” p la ce s  individuals w ith  
h a n d ica p s  in a  “C a tch -2 2 ” situ ation : 
b e ca u se  on ly  qualified  individuals w ith  
h a n d ica p s  a re  p ro te c te d  b y  the statu te , a 
d eterm in ation  th a t a  p erso n  is n ot  
qualified  w ou ld  m ak e en forcem en t 
rem ed ies  u n av ailab le  to  th a t p erson .
T h is co n ce rn  is m isp laced . If the A gen cy  
d eterm in ed  th at a  individual w ith  
h a n d ica p s  w a s  n ot “qualified” , the  
p erso n  cou ld  u se  th e p ro ced u res  
e sta b lish e d  b y  § 12 .1 7 0  to ch allen ge that 
d eterm in ation , ju st a s  h e o r she could  
ch allen ge an y  o th er d ecisio n  th a t he or  
she b elieved  to b e  d iscrim in atory .

Some commenters argued that the 
definition of "qualified individual with 
handicaps” confused what should be 
two separate inquiries: Whether a 
person meets essential eligibility 
requirements and, if so, whether 
accommodation is required. They 
argued that the reference to 
“fundamental alteration” in the 
definition focuses attention on 
accomodations rather than on an 
individual with handicaps’s abilities. As 
another commenter noted, however, the 
Supreme court in Davis developed the 
“fundamental alteration” language in a 
decision that was determining the 
nature and scope of what constitutes a 
qualified individual with handicaps. The 
Agency continues to believe that the 
concept of “qualified individual with 
handicaps” properly encompasses both 
the notion of “essential eligibility 
requirements” and the notion of program 
modifications that might fundamentally 
alter a program.

Some commenters argued that our 
analysis of Davis was inappropriate
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because Davis was decided on the basis 
of individual facts unique to that case or 
because Davis involved federally 
assisted and not federally conducted 
programs. While cases are decided on 
the basis of specific factual situations, 
courts, especially the Supreme Court, 
develop general principles of law for use 
in analyzing facts. The Davis decision 
was the Supreme Court’s first 
comprehensive view of section 504, a  
major new civil rights statute. The Davis 
holding, that a  person who cannot 
achieve the purpose of a  program 
without fundamental changes in its 
nature is not a “qualified individual with 
handicaps,” is a general principle, a  
statement by the Court on how it views 
section 504. It is therefore necessary to 
reflect this principle in the Agency’s 
regulation.

For p rogram s o r activ itie s  th a t do n ot  
fall u nder the first p arag rap h , p arag rap h
(2) ad op ts th e existin g  definition  of  
"qualified individual w ith  h a n d ica p s” 
with re sp e ct to se rv ice s  (28  C FR  
41.32(b)) in the coo rd in atio n  regulation  
for program s receiv in g  F e d e ra l fin an cial 
assistance. U n d er this p a rt o f the  
definition, a  “qualified  individual w ith  
handicaps” is a n  individual w ith  
handicaps w h o m eets  the e ssen tia l  
eligibility req u irem en ts for p articip atio n  
in the p rog ram  o f activ ity .

Paragraph (3) explains that “qualified 
individual with handicaps” is defined 
for purposes of employment in the Equal 
Employment Opportunity Commission’s 
regulation at 29  CFR 1613 .702(f), which 
is made applicable to this part by 
§ 12.140. Nothing in this part changes 
existing regulations applicable to 
employment.

"Section  5 04 .” T his definition m ak es  
clear th at, a s  used  in this regulation , 
"section 5 0 4 ” applies only to p rogram s  
or activ ities con d u cted  b y  the ag en cy  
and not to p rogram s o r a c tiv itie s  to  
which it p rov id es F e d e ra l fin an cial 
assistance.

Section 12.110 Self-evaluation.
The ag en cy  shall co n d u ct a  self- 

evaluation of its co m p lian ce  w ith  
section 504 w ithin  one y e a r  o f the  
effective d a te  o f this regulation . T h e  
agency shall p rovide an  opportunity for  
interested p erson s, including individuals  
with h an d icap s o r o rgan ization s  
representing individuals w ith  h an d icap s , 
and unions rep resen tin g  em p loy ees to  
participate in the se lf-evalu ation  p ro ce ss  
by submitting com m en ts (b oth  oral an d  
written).

The self-evaluation requirement is 
present in the existing section 504  
coordination regulation for programs or 
activities receiving Federal financial 
assistance (28  C FR  41 .5(b )(2)).
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Experience has demonstrated the self- 
evaluation process to be a valuable 
means of establishing a working 
relationship with individuals with 
handicaps that promotes both effective 
and efficient implementation of section 
504.

The self-evaluation will be concluded 
with a report to the Administrator of 
findings and recommendations. Within 
6 0  days of the receipt of the report, the 
Administrator will direct that certain 
actions be taken as he/she deems 
appropriate.

We received one comment with 
respect to the self-evaluation section, 
while generally approving the section, 
the commenter suggested the section 
contain (1) an assurance that the effects 
of discrimination will be eliminated; (2) 
a transition plan for compliance; and, (3) 
a laundry list of specific modification 
requirements.

A requirement for a transition plan to 
ensure compliance with § 12 .1 5 0  is 
contained in § 12 .1 5 0  (d) and further 
reference would be redundant. When 
this final regulation becomes effective, 
the agency plans to appoint transition 
and self-evaluation teams to work in 
tandem toward achieving their 
respective goals. Under § 12 .1 1 0 (c ), the 
Administrator will direct appropriate 
actions based on the findings of the self- 
evaluation. Including a laundry list of 
requirements in the rule would negate 
the purpose of the self-evaluation 
process. The purpose of self-evaluation 
is to formulate recommendations in light 
of particular circumstances being 
evaluated. Including specific 
modification requirements in the 
regulation would preclude the self- 
evaluation from taking into account 
specific circumstances which might 
make the regulatory requirements 
inappropriate.
Section 12.111 Notice.

S ectio n  12 .111  req u ires  the ag e n cy  to  
d issem in ate  sufficient in form ation  to  
em p loy ees, unions rep resen tin g  
em p loy ees, ap p lican ts , p articip an ts , 
b en eficiaries , an d  o th e r in terested  
p erso n s  to ap p rise  them  o f rights an d  
p ro tectio n s  afforded  b y se ctio n  504 an d  
this regulation . M eth od s o f providing  
this inform ation  include, fo r exam p le , 
th e p ub lication  o f in form ation  in  
h an d b ook s, m an u als, an d  p am p hlets  
th at a re  d istrib u ted  to  the public to  
d escrib e  th e a g e n cy ’s p rog ram s and  
a ctiv itie s ; the d isp lay  of inform ative  
p o sters  in se rv ice  ce n te rs  an d  o th er  
public p la ce s ; o r the b ro a d c a s t  of  
in form ation  b y  te levision  o r rad io .

Two comments were received about 
this section. One argued that notice of 
agency policy should be distributed in

/  Rules and Regulations

recruitment materials. Inasmuch as this 
comment basically involves 
employment, it would be addressed not 
by this rule but by section 501  
requirements. The other commenter 
argued that the agency should 
"effectively” apprise persons of their 
rights and protection against 
discrimination and suggested that we 
use the section promulgated by the 
Federal Election Commission (FEC) (11 
CFR 6.111). We feel that § 12.111 
adequately addresses this point by 
requiring the provision of “necessary” 
information.

. Section 12.130 General prohibitions 
against discrimination.

S ectio n  12 .130  is an  ad a p ta tio n  o f the  
corresp on d in g  sectio n  o f th e sectio n  504  
coo rd in atio n  regulation  fo r p rog ram s or 
a ctiv itie s  receiv in g  F e d e ra l fin an cial 
a s s is ta n c e  (28  C FR  41 .51 ).

Paragraph (a) restates the 
nondiscrimination mandate of section 
504. The remaining paragraphs in 
§ 12 .130  establish the general principles 
for analyzing whether any particular 
action of the agency violates this 
mandate. These principles serve as the 
analytical foundation for the remaining 
sections of the regulation. If the agency 
violates a provision in any of the 
subsequent sections, it will also violate 
one of the general prohibitions found in 
§ 12.130. When there is no applicable 
subsequent provision, the general 
prohibitions stated in this section apply.

Paragraph (b) prohibits overt denials 
of equal treatment of individuals with 
handicaps. The agency may not refuse 
to provide an individual with handicaps 
with an equal opportunity to participate 
in or benefit from its program simply 
because the individual is handicapped. 
Such blatantly exclusionary practices 
often result from the use of irrebuttable 
presumptions that absolutely exclude 
certain classes of disabled persons [e.g., 
epileptics, hearing-impaired persons, 
persons with heart ailments) from 
participation in programs or activities 
without regard to an individual’s actual 
ability to participate. Use of an 
irrebuttable presumption is permissible 
only when in all cases a physical 
condition by its very nature would 
prevent an individual from meeting the 
essential eligibility requirements for 
participation in the activity in question. 
It would be permissible, therefore, to 
exclude without an individual 
evaluation all persons who are blind in 
both eyes from eligibility for a license to 
operate a commercial vehicle in 
interstate commerce; but it may not be 
permissible to automatically disqualify 
all those who are blind in just one eye.
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O ne co m m en ter argued  th at the u se of  
a n  “irreb u ttab le  presum ption ” is n ev er  
justified, ask ed  w h a t e x p e rtise  people  
h ad  to m ak e th ese  d ecision s, an d  ask ed  
w h o w ould  m ak e such  d ecisio n s. W e  
ag ree  to a  point, referring the re a d e rs  to  
the e a rlie r d iscu ssio n  of the blind  
co m m ercia l veh icle  o p erato r. A g en cy  
officials m aking a  d ecisio n  b a se d  on  
irreb u ttab le  p resum ptions w ould  be  
req u ired  to re s e a rc h  the presum ption  
p rior to  m aking the d ecision .

In ad dition , sectio n  504 prohibits m ore  
th an  just the m o st obvious d en ials  of  
eq ual trea tm en t. It is n ot enough to  
ad m it p erso n s in w h eelch airs  to a  
p rogram  if the facilities  in w h ich  the  
p rog ram  is con d u cted  a re  in a cce ss ib le . 
P arag rap h  (b )(l)(iii), th erefo re , req u ires  
th a t the opportunity to  p a rticip a te  or  
b enefit afforded  to  a n  individual w ith  
h a n d ica p s  b e  a s  effectiv e  a s  th at  
afford ed  to  o th ers . T h e la te r  sectio n s  on  
p rog ram  acce ssib ility  (§ §  1 2 .1 4 9 -1 5 1 )  
an d  co m m u n icatio n s (§ 12 .160) a re  
sp ecific  ap p lication s of this principle.

D espite  the m a n d a te  of p arag rap h  (d) 
th a t the a g e n cy  ad m in ister its p rog ram s  
an d  a ctiv itie s  in the m o st in tegrated  
settin g ap p ro p riate  to the n eed s of 
qualified  individuals w ith  h an d icap s, 
p arag rap h  (b )(l)(iv ), in con jun ction  w ith  
p arag rap h  (d), p erm its the a g en cy  to  
d evelop  s e p a ra te  or d ifferent aid s, 
benefits, o r se rv ice s  w h en  n e c e s s a ry  to  
p rov id e individuals w ith  h an d icap s  w ith  
a n  equal opportunity to p a rticip a te  in or  
b enefit from  the a g e n cy ’s p rog ram s or 
a ctiv itie s . P arag rap h  (b )(l)(iv ) req u ires  
th a t different or se p a ra te  a id s, b enefits, 
o r se rv ice s  be p rovided  only w h en  
n e c e s s a ry  to  en su re th a t the aid s, 
b enefits, o r se rv ice s  a re  a s  effectiv e  a s  
th ose  p rovided  to o th ers . E v en  w h en  
se p a ra te  or different aid s, benefits, or 
se rv ice s  w ould  be m ore effective, 
p arag rap h  (b )(2) p rov id es th at a  
qualified  individual w ith  h an d icap s  still 
h a s  the right to  ch o o se  to  p a rtic ip a te  in  
the p rogram  th at is n o t d esigned  to  
a cco m m o d a te  individuals w ith  
h an d icap s .

P arag rap h  (b )(l)(v )  prohibits the  
a g en cy  from  denying a  qualified  
individual w ith  h an d icap s  the  
opportunity to  p a rticip ate  a s  a  m em b er  
o f a  p lanning or a d v iso ry  b o ard .

P a ra g ra p h  (b )(l)(v i) prohibits the  
ag e n cy  from  limiting a  qualified  
individual w ith  h an d icap s  in the  
en joym ent o f a n y  right, privilege, 
a d v a n ta g e , o r opportunity en joyed  by  
o th ers  receiv in g  a n y  aid , benefit, o r  
se rv ice .

P a ra g ra p h  (b )(3) prohibits the a g en cy  
from  utilizing crite ria  o r m eth od s of 
ad m in istratio n  th at deny individuals  
w ith  h an d icap s  a c c e s s  to the a g e n c y ’s 
p rog ram s or a ctiv itie s . T h e p h rase

“crite ria  or m eth od s of ad m in istratio n ” 
refers  to official w ritten  a g en cy  policies  
an d  the a c tu a l p ra c tic e s  of the agen cy . 
T his p arag rap h  prohibits b oth  b la ta n tly  
e x clu sio n a ry  p olicies  or p ra c tic e s  and  
n o n essen tia l p olicies an d  p ra c tic e s  th at  
a re  n eu tral on th eir fa ce , but d eny  
individuals w ith  h an d icap s  an  effectiv e  
opportunity to p a rticip ate .

P arag rap h  (b )(4) sp ecifically  ap plies  
the prohibition  en u n cia ted  in 
§ 12 .130(b )(3) to the p ro ce ss  of selectin g  
sites  for co n stru ctio n  of n ew  facilities  or  
selectin g  existin g  facilities  to  b e u sed  b y  
the ag en cy . P a ra g ra p h  (b )(4) d oes n ot 
apply to  co n stru ctio n  of ad d itio n al  
buildings a t  an  existin g  site.

O ne co m m en ter suggested  th a t the  
prohibition  con cern in g  se lectio n  of sites  
should a lso  ap ply  to  co n stru ctio n  of  
ad d itio n al buildings a t an  existin g  site . 
T h e suggested  prohibition  cou ld  
p ossib ly  p rev en t E P A  from  fully utilizing  
existin g  sites . It cou ld  b e  ex tre m e ly  
d isruptive of E P A  site  u tilization  to  
re tro a c tiv e ly  ap ply  this sectio n , so  w e  
h a v e  not. H o w ev er, n ew  co n stru ctio n  on  
th ose  existin g  sites  m u st b e  a c ce s sib le .

P arag rap h  (b )(5) prohibits the agen cy , 
in the se lectio n  of p rocu rem en t 
co n tra c to rs , from  using c rite ria  th at  
su b ject qualified  in dividuals w ith  
h a n d ica p s  to  d iscrim in ation  on  the b a sis  
of h an d icap .

P arag rap h  (b )(6) prohibits the a g e n cy  
from  discrim in atin g ag a in st qualified  
individuals w ith  h a n d ica p s  on  the b a sis  
of h an d icap  in the grantin g of lice n se s  or  
certifica tio n . A  p erso n  is a  “qualified  
individual w ith  h a n d ica p s” w ith  re s p e ct  
to licen sing or certifica tio n , if he or she  
ca n  m eet the esse n tia l eligibility  
req u irem en ts for rece iv in g  the licen se  or  
certifica tio n  (see  § 12 .103).

In addition , the ag e n cy  m a y  n ot 
estab lish  req u irem en ts for the p rog ram s  
or activ itie s  of lice n se e s  or certified  
en tities th at su b ject qualified  
individuals w ith  h a n d ica p s  to  
d iscrim in ation  on the b a sis  of h an d icap . 
F o r  exam p le , the a g e n cy  m u st com p ly  
w ith  this req u irem en t w h en  establishin g  
sa fe ty  s ta n d a rd s  for the o p eratio n s of  
lice n se e s. In th a t c a s e  the ag e n cy  m u st 
en su re th at s ta n d a rd s  th a t it 
p rom ulgates do n ot d iscrim in ate  ag ain st  
the em p loym en t of qualified individuals  
w ith  h an d icap s  in an  im perm issible  
m an n er.

P arag rap h  (b )(6) d oes n o t e x te n d  
se ctio n  504  d irectly  to the p rog ram s or  
a ctiv itie s  o f lice n se e s  or certified  
en tities th em selv es. T h e p rog ram s or  
a ctiv itie s  of F e d e ra l lice n se e s  or  
certified  en tities a re  n ot th em selv es  
fed erally  con d u cted  p rogram s or  
activ ities  n or a re  th ey  p rog ram s or  
a ctiv itie s  receiv in g  F e d e ra l fin an cial 
a s s is ta n c e  m erely  b y virtue of the

F e d e ra l licen se  or ce rtifica te . H ow ever, 
as  n oted  ab o v e , se ctio n  504 m ay  affect  
the co n ten t of the ru les e stab lish ed  by  
the ag en cy  for the op eratio n  of the  
program  of a c tiv ity  of the licen see  or  
certified  entity , an d  th ereb y  indirectly  
affect lim ited a s p e c ts  of th eir  
op eratio n s.

O ne co m m en ter o b jected  to the  
om ission  of a  p arag rap h  from  the  
regulations for fed erally  a ssis te d  
p rogram s th at prohibits a  recip ien t from  
providing significant a s s is ta n c e  to an  
organ ization  th at d iscrim in ates . T o  the 
e x te n t th at a s s is ta n c e  from  the agen cy  
w ould  p rovide sign ifican t support to an  
organ ization , the organ ization , a s  a  
recip ien t, w ould  be co v e re d  b y the  
ag e n cy ’s sectio n  504 regulation  for 
fed erally  assis te d  p rog ram s. T he  
reg u lato ry  “sign ifican t a s s is ta n c e ” 
p rovision, h ow ever, w ou ld  be  
in ap p ro p riate  in a  regulation  applying  
only to fed erally  co n d u cted  p rog ram s or 
activ ities .

P arag rap h  (c) p rov id es th a t program s  
co n d u cted  p ursu ant to F e d e ra l sta tu te  or 
E x e cu tiv e  ord er th at a re  d esigned  to  
b enefit only individuals w ith  h and icap s  
or a  given  c la ss  of in dividuals w ith  
h a n d ica p s  m ay  b e lim ited  to  th ose  
individuals w ith  h an d icap s .

P arag rap h  (d) p rov id es th at the  
ag e n cy  m ust ad m in ister p rog ram s or  
a ctiv itie s  in the m o st in teg ra ted  setting  
ap p rop riate  to the n eed s of qualified  
individuals w ith  h an d icap s , i.e., in a  
settin g th at en ab les individuals w ith  
h an d icap s  to in te ra ct w ith  
n on h an d icap p ed  p erso n s to the fullest 
e x te n t possib le .

Section 12.140 Employment
S ectio n  12 .140  prohibits  

d iscrim in ation  on the b a sis  of handicap  
in em p loym en t b y the A g en cy . C ourts  
h a v e  held  th at se ctio n  504, a s  am ended  
in 1978, co v e rs  the em p loym en t 
p ra c tic e s  of E x e cu tiv e  a g en cies . 
Gardner v. Morris, 752 F .2d  1 2 7 1 ,1 2 7 7  
(8th  Cir. 1985); Smith v. United States 
Postal Service, 742  F .2d  257, 2 5 9 -2 6 0  (6th 
Cir. 1984); Prewitt v. United States 
Postal Service, 662 F .2 d  292, 3 0 2 -0 4  (5th 
Cir. 1981). Contra McGuiness v. United 
States Postal Service, 744 F .2 d  1318, 
1 3 2 0 -2 1  (7th  Cir. 1984); Boyd v . United 
States Postal Service, 752 F .2d  4 1 0 ,4 1 3 -  
14  (9th  Cir. 1985).

C ourts uniform ly h a v e  held  th a t in 
o rd er to give effect to se ctio n  501 of the 
R eh ab ilitatio n  A ct, w h ich  c o v e rs  
F e d e ra l em ploym ent, the adm inistrative  
p ro ced u res  of se ctio n  501 m u st be  
fo llow ed  in p rocessin g  com p lain ts  of 
em ploym ent d iscrim in ation  und er  
se ctio n  504. Smith, 742 F .2 d  a t  262; 
Prewitt, 662 F .2d  a t  304. A ccord in gly ,
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§ 12.140  (E m p loym ent) o f  this rule  
ad op ts the definitions, req u irem en ts an d  
p roced u res o f sectio n  501 a s  estab lish ed  
in regulations o f  the E qu al E m p loym ent 
O pportunity C om m ission  (E E O C ) a t  29  
CFR P a rt 1613 . R esp on sib ility  for  
coordin atin g en forcem en t o f  Fe d e ra l  
law s prohibiting d iscrim in ation  in  
em ploym ent is assig n ed  to  the E E O C  b y  
E x e cu tiv e  O rd er 12067  (3 C FR  1978  
Comp., p. 206). U n d er this au th o rity , the  
EEO C  esta b lish e s  go vern m en t-w id e  
stan d ard s on  n on d iscrim in ation  in  
em ploym ent on  the b asis  o f h an d icap . In 
addition to  this sectio n , § 12 .170(b )  
specifies th a t th e ag e n cy  w ill u se  file 
existing E E O C  p ro ced u res  to reso lv e  
allegations o f em p loym en t 
discrim ination .

W e  re c e iv e d  on e com m en t w h ich  
argued th a t the “w h ole se ctio n  is too  
brief an d  w eak , an d  d o e s  n o t give  
enough a t te n tio n . . . t o  em p loym en t o f  
disabled p e rso n s .” T h e A g en cy  
d isagrees. S ectio n  501 an d  its  
im plem enting reg u latio n s a re  so lely  
devoted to em p loym en t d iscrim in ation  
against individuals w ith  h a n d icap s . N o  
purpose is se rv e d  b y  duplicating them  in  
this regulation  o n ce  the public is put on  
notice th at the em p loym en t sta n d a rd s  
under se ctio n  501 an d  se ctio n  504 a re  
identical. H ow ever» to  en su re  th a t th ere  
is no m isu nd erstand in g, w e  h a v e  ad d ed  
to the definiton o f  “qualified  individual 
with h a n d ica p s” ( § 12 .103), 
subparagraph (3), w h ich  in co rp o ra te s  
the definition in 29  C FR  1613  (E E O C ’s 
section 501 regulation), for em p loym en t 
purposes.

Section 12.149 Program accessibility: 
Discrimination prohibited

Section  12 .149  s ta te s  the gen eral  
nondiscrim ination  principle underlying  
the p rogram  a cce ssib ility  req u irem en ts  
of §§ 12 .150  a n d  12 .151 . T he  
Environm ental P ro te ctio n  A g e n cy  (E PA ) 
is com m itted  to m aking its  p rog ram s  
accessib le  to in dividuals w ith  
handicaps; h o w ev er, a s  n oted  earlier, its  
program s a re  d esigned  to p rom ote a  
cleaner an d  h ealth ier environm ent.
Thus, a s  p revio u sly  m en tion ed , w e  
anticipate, in a  n on em p loym ent c o n te x t, 
that this reg u latio n  w ill h a v e  its g re a te s t  
impact on  insuring th a t th e  v ario u s  
meetings, sy m p o sia , an d  h earin gs  
conducted b y  E P A  a re  a cce s s ib le . P le a se  
note that, a s  d iscu ssed  a b o v e  w ith  
respect to § 12 .101 , E P A -a ss is te d  
program s an d  a c tiv itie s  a re  n ot co v e re d  
by this regulation  but a re  co v e re d  b y the  
regulation found a t 4 0  C F R  P a rt 7. It is  
that regulation  w h ich  applies to  E P A  
assistan ce such  a s  building w a s te w a te r  
treatm ent p lan ts .

Section 12.150 Program accessibility: 
Existing facilities

T his regulation  ad o p ts  the p rog ram  
a c ce ssib ility  c o n ce p t found in the  
existin g  se ctio n  504  coo rd in atio n  
regulation  for p rog ram s o r a ctiv itie s  
receiv in g  F e d e ra l fin an cial a s s is ta n c e  
(28  C FR  4 1 .57 ), w ith  ce rta in  
m o d ificatio n s. T hus, § 1 2 .1 5 0  req u ires  
th at e a c h  ag e n cy  p rogram  o r activ ity , 
w h en  v iew ed  in its en tirety , b e  read ily  
a c ce s s ib le  to an d  u sab le  b y individuals  
w ith  h a n d ica p s . T h e regulation  a lso  
m ak es c le a r  th a t the a g e n cy  is n ot 
req u ired  to  m ak e e a c h  o f its ex istin g  
facilities  a c ce s s ib le  (§  12 .1 5 0 (a )(1 )). 
H o w ev er, § 12 .150 , unlike 28  C F R  41 .57 , 
p la ce s  e x p licit lim its on  th e a g e n c y ’s 
ob ligation  to  e n su re  p rog ram  
a c ce ssib ility  (§  1 2 .1 5 0 (a )(2 )).

P a ra g ra p h  (a )(2 ) gen erally  cod ifies  
re c e n t c a s e  la w  th a t d efines the sco p e  of  
the a g e n c y ’s  obligation  to  en su re  
p rog ram  acce ssib ility .

T h e “undue fin an cia l an d  
ad m in istra tiv e  b u rd en s” lan gu age found  
a t  § 1 2 .1 5 0 (a )(2 ) (an d  p a ra g ra p h  (d) o f  
§ 12 .160 , d iscu ssed  b elo w ) is b a se d  on  
th e S uprem e C o u rt’s Davis holding th a t  
se ctio n  504  d o es  n o t req u ire  p rog ram  
m o d ificatio n s th a t resu lt in a  
fu n d am en tal a lte ra tio n  in the n a tu re  o f  a  
p rogram , a n d  on  th e C o u rt’s  s ta te m e n t  
th a t se ctio n  50 4  d o es  n o t req u ire  
m o d ificatio n s th a t w ou ld  resu lt in  
“undue fin an cia l a n d  ad m in istrativ e  
b u rd en s.” 4 42  U .S . a t  4 12 . S in ce  Davis, 
circu it co u rts  h a v e  ap plied  this  
lim itation  on a  show ing th a t only on e of  
the tw o  “undue b u rd en s” w ou ld  be  
c re a te d  a s  a  resu lt o f th e  m o d ificatio n  
sought to  b e  im p osed  u n d er se ctio n  504. 
See also, e.g., Dopico v. Goldschmidt, 
supra; American Public Transit 
Association  v. Lewis (APT A), supra.

P a ra g ra p h s  (a )(2 ) an d  12 .160(d ) a re  
a lso  su p ported  b y  th e  Suprem e C o u rt’s 
d ecisio n  in Alexander v . Choate, 4 6 9  
U .S . 28 7  (1985). Alexander in volv ed  a  
ch allen ge to  th e  S ta te  o f T e n n e s se e ’s 
red u ctio n  o f  in p atien t h osp ital c a re  
co v e ra g e  u n d er M ed icaid  from  20  to  14  
d a y s  p e r y e a r . Plaintiffs argued  th a t this  
red u ctio n  v io la ted  se ctio n  504  b e ca u se  it 
h ad  an  a d v e rs e  im p act on  individuals  
w ith  h a n d ica p s . T h e C o u rt assu m ed  
w ithou t d ecid ing th a t se ctio n  504  
re a c h e s  a t  le a s t som e co n d u ct th at h a s  a  
u njustifiable d isp a ra te  im p act on  
individuals w ith  h a n d ica p s  but held  th at  
th e red u ctio n  w a s  n o t “ the so rt o f  
d isp a ra te  im p act”  d iscrim in ation  th a t  
m ight be p roh ib ited  b y se ctio n  504  o r  its  
im plem enting regulation . Id. a t  299.

R elying on Davis, th e C o u rt sa id  th at  
se ctio n  50 4  g u a ra n te e s  qualified  
individuals w ith  h a n d ica p s  “m eaningful 
a c c e s s  to the b en efits  th at the g ra n te e

offers,” id. a t  301, an d  th a t “reasonable 
adjustments in the n atu re  o f the benefit 
being offered  m u st a t  tim es b e  m ad e  to  
a ssu re  m eaningful a c c e s s .” Id. a t  n .21  
(em p h asis ad d ed ). H o w ev er, se ctio n  504  
d oes n ot req u ire  “ ‘ch a n g e s ,’ 
‘ad ju stm en ts,’ o r  ‘m o d ificatio n s’ to  
existin g  p rog ram s th a t w ould  be  
‘su b sta n tia l’ . . .  o r  th a t w ould  
co n stitu te  ‘fu n dam ental a lte ra tio n (s ) in 
th e n atu re  of a  p rog ram .’ ” Id. a t  n .20  
(c ita tio n s  om itted).

Alexander sup ports the p osition , 
b a se d  on Davis an d  the earlier, lo w er  
co u rt d ecision s, th a t in som e situ ation s, 
c e rta in  a cco m m o d a tio n s  fo r an  
individual w ith  h a n d ica p s  m a y  so  a lte r  
an  a g e n cy ’s p rogram  o r a ctiv ity , o r  
en tail su ch  e x te n siv e  c o s ts  an d  
ad m in istra tiv e  burden s th at the refu sal  
to  u n d ertak e th e acco m m o d a tio n s  is n ot  
d iscrim in atory . T h us failure to  include  
su ch  an  “undue b u rd en s” p rovision  
cou ld  le a d  to  ju d icial in v alid atio n  o f the  
reg u latio n  o r re v e rs a l of a  p a rticu la r  
e n fo rcem en t ac tio n  tak en  p u rsu an t to  
th e regulation .

Som e co m m en ters  a s se r te d  th at the  
holding in Davis w a s  th a t the p laintiff 
w a s  n o t a  qualified  individual w ith  
h a n d ica p s  an d  th a t the su b seq u en t  
re fe re n ce  to  “undue fin an cia l an d  
ad m in istra tiv e  b u rd en s” w a s  m ere  dicta. 
T h is v ie w  ov erlo o k s th e in terp reta tio n s  
o f Davis p rov id ed  b y the F e d e ra l c ircu it 
co u rt c a s e s  m en tion ed  a b o v e . T h e APTA 
an d  Dopico d ecision s m ak e it c le a r  th at  
fin an cial burden s c a n  lim it the  
ob ligation  to  com p ly w ith  se ctio n  504. 
See also New M exico Association for  
Retarded Citizens v . New Mexico, 678
F .2 d  84 7  (10th  Cir. 1982). In ad dition , the  
C ourt in Alexander held  th a t the  
“ad m in istra tiv e  c o s ts ” o f sub jectin g a n y  
actio n  affectin g M ed icaid  recip ien ts  to a  
d eta iled  an a ly s is  o f  its effects  on  
in dividuals w ith  h a n d ica p s  "w o u ld  be  
w ell b eyon d  the a cco m m o d a tio n s  th at  
a re  req u ired  u n d er Davis." 4 6 9  U .S . a t  
308.

O n e co m m en t in clu ded  a  lengthy  
an a ly sis  opposing the undue b urdens  
d efen se . T his com m en t w a s  p rem ised  on  
th e assu m p tion  th a t the p rop osed  
reg u latio n  w a s  su b stan tiv ely  
in co n sisten t w ith  th e reg u latio n s fo r  
fe d erally  a s s is te d  p rog ram s. T his  
assu m p tion  is in co rre c t. Ju d icial 
in terp reta tio n s  h a v e  estab lish ed  th a t  
n eith er se ctio n  504  n o r the reg u latio n s  
for fed erally  a s s is te d  p rog ram s estab lish  
a n  unlim ited obligation  to m odify  
p rog ram s o r a ctiv itie s  to a cco m m o d a te  
in dividuals w ith  h a n d icap s . In fa c t , this  
com m en t ack n ow led ged  th a t the  
D ep artm en t o f H ealth , E d u catio n , an d  
W e lfa re ’s regulation  for its ow n  
fed erally  a s s is te d  p rog ram s "to o k
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‘fa c to rs  of b urden  an d  c o s t . . . into  
a c co u n t.’ ”

T his com m en t a lso  argued  th at APT A 
is no lon ger good  law , in v iew  of the  
Suprem e C o u rt’s d ecision  in 
Consolidated Rail Corp. v. Darrone, 465  
U .S . 624 (1984) (Conrail), in w h ich  it sa id  
th a t C o n g ress in tended, through the 1978  
am en d m en ts to the s ta tu te , to cod ify  the  
H E W  regulation . O th er com m en ters  a lso  
argued  th a t Conrail p rohibits d ep artu res  
from  the lan gu age of the fed erally  
a s s is te d  regulation . A s  p revio u sly  n oted , 
h o w ev er, Conrail a d d re sse d  only the  
question  o f em ploym ent co v e ra g e  under 
the sta tu te  an d  ca n n o t be re a d  to m ean  
th at C o n g ress  “cod ified ” o th er p a rts  of  
the regulation . Fu rth erm ore, the undue  
burden s d efen se  is n o t in co n sisten t w ith  
the H E W  regulation ; in fa c t, the  
em p loym en t p rovisions of the H E W  
regulation — th ose a d d re sse d  in  
Conrail— do include an  “undue  
h ard sh ip ” d efen se . T h a t v iew  is 
con firm ed  b y the Suprem e C o u rt’s  
d ecisio n  in Alexander. T h ere  the C ourt 
referred  to its p revious recog n itio n  in 
Conrail o f  the regulation  a s  “an  
im p ortan t so u rce  o f g u id an ce on the  
m ean in g  of S e ctio n  5 04 ,” Alexander, a t  
n .24, an d  a t the sam e tim e, a s  d iscu ssed  
a b o v e , em p h asized  th at se ctio n  504  d oes  
n o t m an d ate  e x te n siv e  c o s ts  an d  
ad m in istrativ e  burden s.

T h e a g en cy  is ad op ting the p rop osed  
ru le ’s p ro ced u ral req u irem en ts for  
ap p lica tio n  o f the “fu n dam ental  
a lte ra tio n s” an d  "u n du e fin an cial an d  
ad m in istrativ e  b u rd en s” lan gu age. T he  
a g en cy  b eliev es th at, in m o st c a s e s ,  
m aking an  ag e n cy  p rogram  a c ce s s ib le  
w ill n o t resu lt in undue b urden s. In  
determ ining w h eth er fin an cial an d  
ad m in istra tiv e  burden s a re  undue, all 
a g e n cy  re s o u rc e s  a v a ila b le  for u se  in the  
funding an d  o p eratio n  of the con d u cted  
p rog ram  o r ac tiv ity  should  be  
co n sid ered . T h e b urden  o f p roving th at  
co m p lian ce  w ith  § 2 1 .150(a ) w ould  
fu n d am en tally  a lte r  the n atu re  o f a  
p rog ram  o r a c tiv ity  or w ould  resu lt in  
undue fin an cia l an d  ad m in istrativ e  
burden s re s ts  w ith  the ag en cy . T he  
d ecisio n  th a t co m p lian ce  w ould  resu lt in  
su ch  a lte ra tio n  o r burden s m u st be  
m ad e b y  th e ag e n cy  h e a d  or his or h er  
d esignee an d  m u st be acco m p a n ie d  b y a  
w ritten  s ta te m e n t o f the re a s o n s  for  
reach in g  th a t con clu sio n . A n y  p erson  
w h o b eliev es th a t he o r she or a n y  
sp ecific  c la s s  o f p erso n s  h a s  b een  
injured b y  the ag e n cy  h e a d ’s d ecisio n  or  
failure to  m ak e a  d ecisio n  m a y  file a  
com p lain t u n d er the com p lian ce  
p ro ced u re  e stab lish ed  in § 12 .170 .

P arag rap h  (a )(2 ) d o es  n o t estab lish  an  
ab so lu te  d efen se; it d o es  n o t reliev e  the  
ag e n cy  o f all ob ligations to individuals

w ith  h a n d ica p s . A lthough the a g e n cy  is 
n o t req u ired  to tak e  a ctio n s  th a t w ould  
resu lt in a  fu n dam ental a lte ra tio n  in the  
n atu re  of a  p rogram  or ac tiv ity  o r in 
undue fin an cial an d  ad m in istrativ e  
burden s, it n ev erth eless  m u st tak e  an y  
o th er step s n e c e s s a ry  to en su re th at  
individuals w ith  h a n d ica p s  re ce iv e  the  
b enefits  an d  se rv ice s  of the fed erally  
co n d u cted  p rog ram  or activ ity .

T h ree  of the four co m m en ters  sought 
the deletion  of “undue fin an cial an d  
ad m in istrativ e  b u rd en s” an d  ask ed  th at  
“undue h ard sh ip ” be re in sta te d  in its  
p la ce . “U ndue h ard sh ip ” is a  term  of a rt  
u sed  in th e em p loym en t c o n te x t. In  
o rd e r to b e  co n sis te n t w ith  regulations  
issu ed  b y o th er e x e cu tiv e  a g en cies , w e  
h a v e  re ta in e d  the term  “undue fin an cial 
an d  ad m in istrativ e  b u rd en s” in this rule.

T w o  of the co m m en ters  argued  th at  
co m p lian ce  d ecision s should  be m ad e  
a fte r  con sid erin g "a ll ag e n cy  re s o u rc e s ” . 
A s  n o ted  ab o v e  an d  in the N PRM  w e  
a g ree . It should  b e poin ted  out, h o w ev er, 
th a t c e rta in  of the funds w h ich  a re  
ap p ro p ria ted  to E P A  a re  leg islatively  
re s tric te d  to c e rta in  p rog ram s for w h ich  
th ey  c a n  be used . R ep rogram m in g of  
th ose funds m a y  n o t be a v a ila b le  to  the  
A g en cy .

P a ra g ra p h  (b) se ts  forth  a  n um ber of  
m ean s b y  w h ich  p rog ram  a cce ssib ility  
m a y  be a ch iev ed , including red esign  of  
equipm ent, reassig n m en t o f se rv ic e s  to  
a c ce s s ib le  buildings, an d  p rov isio n  of  
a id es. In ch o osin g  am o ng m eth od s, the  
ag e n cy  sh all give p riority  co n sid eratio n  
to th ose  th a t w ill be co n sis te n t w ith  
p rovision  o f se rv ic e s  in the m o st  
in teg ra ted  settin g ap p ro p ria te  to  the  
n eed s o f individuals w ith  h a n d icap s . 
S tru ctu ral ch an g es  in ex istin g  facilities  
a re  req u ired  o n ly  w h en  th ere  is n a  o th er  
feasib le  w a y  to  m ak e the a g e n c y ’s 
p rogram  a cce s s ib le . T h e ag e n cy  m a y  
com p ly  w ith  th e p rog ram  a cce ssib ility  
req u irem en t b y  delivering se rv ice s  a t  
a lte rn a te  a c ce s s ib le  sites  o r m aking  
hom e v isits  a s  ap p rop riate .

P arag rap h s (c) an d  (d) estab lish  tim e  
p eriod s for com plying w ith  the p rogram  
a cce ssib ility  req u irem en t. A s  cu rren tly  
req u ired  for fed erally  a s s is te d  p rog ram s  
b y  28  C FR  41 .57(b ), the ag e n cy  m ust 
m ak e an y  n e c e s s a ry  s tru ctu ral ch an g es  
in facilities  a s  so o n  a s  p ra c tica b le , but 
in no ev en t la te r  th an  th ree  y e a rs  a fte r  
th e effectiv e  d a te  o f this regulation . 
W h e re  stru ctu ral m o d ificatio n s a re  
req u ired , a  tran sitio n  p lan  shall b e  
d evelop ed  w ithin  s ix  m onth s o f the  
effectiv e  d a te  o f this reg u latio n . A sid e  
from  stru ctu ral ch an g es , all o th er  
n e c e s s a ry  step s to a ch ie v e  co m p lian ce  
shall be tak en  w ithin  s ix ty  d ay s.

Section 12.151 Program accessibility: 
New construction and alterations

O verlapping co v e ra g e  e x is ts  w ith  
re s p e ct to  n ew  co n stru ctio n  under 
sectio n  504 an d  the A rch ite ctu ra l  
B arriers  A c t  o f 1968, a s  am en d ed  (42  
U .S .C . 4 1 5 1 -4 1 5 7 ). S ectio n  12.151  
p rov id es th a t th ose  buildings th at a re  
co n stru cte d  o r a ltered  by, on  b e h a lf of, 
o r for the u se  of the ag e n cy  shall be  
designed , co n stru cted , o r a lte re d  to  be  
read ily  a c ce s s ib le  to  and  u sab le  by  
individuals w ith  h an d icap s  in 
a c c o rd a n c e  w ith  41 C F R  1 0 1 -1 9 .6 0 0  to  
1 0 1 -1 9 .6 0 7 . T h is s ta n d a rd  w a s  
prom ulgated  p u rsu an t to the  
A rch ite c tu ra l B arriers  A c t  of 1968, a s  
am en d ed  (42 U .S .C . 4 1 5 1 -4 1 5 7 ). W e  
b eliev e  th at it is ap p rop riate  to  ad op t  
the existin g  A rch ite ctu ra l B arriers  A c t  
s ta n d a rd  for se ctio n  504 com p lian ce  
b e ca u se  n ew  an d  a ltered  buildings 
su b ject to this regulation  a re  also  
su b ject to the A rch ite c tu ra l B arriers  A c t  
an d  b e ca u se  ad op tion  o f the s tan d ard  
w ill av o id  d u p licativ e an d  p ossib ly  
in co n sisten t sta n d a rd s.

E xistin g  buildings le a s e d  b y  the  
ag e n cy  afte r the effectiv e  d a te  of this 
reg u latio n  a re  n o t req u ired  to m eet 
a cce ssib ility  s ta n d a rd s  m erely  b y  virtue  
o f b eing le a se d . T h ey  a re  sub ject, 
h o w ev er, to  the p rogram  a cce ssib ility  
s ta n d a rd s  o f § 12 .150 . T o  the e x te n t the  
buildings a re  n ew ly  co n stru cte d  or  
a ltered , th ey  m u st a lso  m e e t the n ew  
co n stru ctio n  an d  a lte ra tio n  
req u irem en ts of § 12 .151 .

A  co m m en ter h a s  reco m m en d ed  th at  
th e regulation  should  require th at  
buildings le a s e d  a fte r the effectiv e  d ate  
o f the regulation  should  m e e t the n ew  
co n stru ctio n  s ta n d a rd s  of § 12 .151, 
ra th e r  th an  the p rogram  acce ssib ility  
sta n d a rd  for existin g  facilities  in  
§ 12 .150 . F e d e ra l p ra c tic e  u n d er section  
504 h a s  a lw a y s  tre a te d  n ew ly  le a se d  
buildings a s  su b ject to th e existin g  
facility  p rog ram  a cce ssib ility  s tan d ard . 
U nlike the co n stru ctio n  o f n ew  buildings 
w h e re  a rch ite c tu ra l b a rrie rs  ca n  be  
av o id ed  a t little or no co s t, the  
ap p lica tio n  o f n ew  co n stru ctio n  
sta n d a rd s  to  an  existin g  building being  
le a s e d  ra is e s  the sam e p ro sp ect of  
retrofittin g  buildings a s  the u se of an  
existin g  F e d e ra l facility , an d  the ag en cy  
b eliev es  the sam e p rog ram  a cce ssib ility  
sta n d a rd  should  ap p ly  to b oth  ow n ed  
an d  le a se d  existin g  buildings.

In Rose v. United States Postal 
Service, 774  F .2d  1 355  (9th  Cir. 1985), the  
N inth C ircu it held  th at th e A rch itectu ra l  
B a rrie rs  A c t  req u ires a cce ssib ility  a t  the 
tim e of le a se . T h e Rose co u rt did n ot  
a d d re ss  the issu e  of w h eth er se ctio n  504  
lik ew ise req u ires acce ssib ility  a s  a
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condition of le a se , an d  the c a s e  w a s  
rem anded to  th e D istrict C ourt for, 
among o th er things, co n sid eratio n  of  
that issu e. T he a g en cy  m a y  provide  
more sp ecific  gu id an ce  on sectio n  504  
requirem ents for le a se d  buildings a fter  
the litigation  is com p leted .

Section 12.160 Communications.
Section  12 .160  req u ires the a g en cy  to 

take ap p rop riate  step s to en su re  
effective com m u n icatio n  w ith p erson n el 
of o th er F e d e ra l en tities, ap p lican ts , 
participants, and  m em b ers o f the public. 
These step s shall include p ro ced u res  for 
determ ining w h en  a u xiliary  aid s a re  
n ecessary  und er § 12 .1 6 0 (a )(1 ) to  afford  
an individual w ith h an d icap s  an  equal 
opportunity to  p a rticip a te  in, an d  enjoy  
the benefits of, the a g e n c y ’s p rogram  or 
activity. T h ey  shall a lso  in clude an  
opportunity for individuals w ith  
handicaps to req u est the a u xiliary  aid s  
of their ch o ice . T his e x p re sse d  ch o ice  
shall be given  p rim ary co n sid eratio n  by  
the ag en cy  (§ 1 2 .1 6 0 (a )(l)(i)) . T he ag en cy  
shall hon or the ch o ice  unless it ca n  
dem onstrate th at a n o th er effectiv e  
means o f com m u n icatio n  e x is ts  o r th at 
use of the m ean s ch o sen  w ould  n ot be  
required und er § 12 .160(d ). T h a t  
paragraph lim its the obligation  of the  
agency to en su re effective  
com m unication in a c c o rd a n c e  w ith  
Davis and  the c ircu it cou rt opinions  
interpreting it (s e e  supra p ream b le  
discussion o f § 1 2 .1 5 0 (a )(2 )). U n less not 
required by § 12 .160(d ), th e a g en cy  shall 
provide a u x ilia ry  aid s a t  no c o s t to the  
individual w ith  h an d icap s .

It is ou r v iew  th a t co m p lian ce  w ith  
§ 12.160 w ould  in m o st c a s e s  n ot resu lt 
in undue fin an cial an d  ad m in istrativ e  
burdens on th e ag en cy . In determ ining  
whether fin an cial an d  ad m in istrativ e  
burdens a re  undue, all a g en cy  re so u rce s  
available for u se in th e funding and  
operation of the co n d u cted  program  or  
activity should  b e  co n sid ered . T h e  
burden of p roving th at co m p lian ce  w ith  
§ 12.160 w ould  fu n dam entally  a lte r  the  
nature of a  p rog ram  or ac tiv ity  o r w ould  
result in undue fin an cial an d  
adm inistrative burden s re s ts  w ith  the 
agency a s  se t forth  in § 12 .160(d ). T he  
decision th at co m p lian ce  w ould  resu lt in 
such a ltera tio n  o r burden s m u st be  
made by the a g en cy  h ead  o r designee  
and m ust be acco m p a n ie d  by a  w ritten  
statem ent o f  the re a s o n s  for reach in g  
that con clu sion . A n y  p erson  w h o  
believes th at he o r sh e  o r a n y  sp ecific  
class of p erso n s h a s  b een  injured b y the  
agency h e a d ’s d ecision  o r failure to  
make a  d ecision  m a y  file a  com p lain t 
under the co m p lian ce  p ro ced u res  
established in § 12 .170 .

In som e c ircu m sta n ce s , a  n o tep ad  an d  
written m ateria ls  m ay  be sufficient to

perm it effectiv e  com m u n icatio n  w ith a  
h earin g-im p aired  p erson . In m an y  
circu m sta n ce s , h ow ever, th ey  m ay  not 
be, p articu larly  w h en  the inform ation  
being com m u n icated  is co m p lex  or  
ex ch a n g e d  for a  lengthy p eriod  of tim e  
(e.g., a  m eeting) o r w h ere  the hearin g- 
im p aired  ap p lican t o r p articip an t is n ot  
skilled in spoken  or w ritten  lan gu age. In 
th ese  c a s e s  a  sign lan gu age in terp reter  
m ay  be ap p ro p riate . F o r  v ision -im p aired  
p erson s, e ffectiv e  com m u n icatio n  m ight 
be a ch iev ed  b y s e v e ra l m ean s, including  
re a d e rs  an d  audio record in gs. In 
gen eral, the a g en cy  in tends to  m ak e  
c le a r  to  the public (1) the  
com m u n icatio n s se rv ice s  i t  offers to  
afford  individuals w ith  h an d icap s  an  
eq ual op portunity to  p a rticip a te  in or  
benefit from  its p rog ram s o r a ctiv itie s ,
(2) the opportunity to req u est a  
p a rticu la r m ode o f com m u n icatio n , an d
(3) the a g e n cy ’s p re fe re n ce s  regard ing  
au x ilia ry  aid s if it c a n  d em o n stra te  th at  
se v e ra l different m o d es  a re  effectiv e .

T he a g e n cy  shall en su re effectiv e  
com m u n icatio n  w ith  v ision -im p aired  
an d  h earin g-im p aired  p erso n s  in volved  
in h earin gs co n d u cted  b y the ag en cy . 
A u xiliary  aid s m u st b e  afford ed  w h ere  
n e c e s s a ry  to en su re effectiv e  
com m u n icatio n  a t  the p roceed in g s. If 
sign lan gu age in terp reters  a re  n e ce s sa ry , 
the ag e n cy  m a y  req u ire  th at it be given  
re a so n a b le  n o tice  p rior to the  
p roceed in g  o f th e n eed  for an  
in terp reter. M o reo v er, the a g e n cy  n eed  
n ot p rov id e individually  p rescrib ed  
d ev ices, re a d e rs  for p erso n al u se  or  
study, o r o th e r d e v ice s  of a  p erso n al  
n atu re  (§ 1 2 .1 6 0 (a )(l)(ii)) . F o r  e xam p le , 
the ag e n cy  n eed  n ot p rovide ey e  g la sse s  
o r h earin g  a id s to ap p lican ts  or  
p articip an ts  in its p rog ram s. S im ilarly , 
the regulation  d oes n ot req u ire  the  
a g en cy  to p rov id e w h e e lch a irs  to  
p erso n s w ith  m obility  im pairm ents.

T h ree  com m en ts p rovided  suggestions  
to in clude a  “lau n d ry  list” o f the typ es of  
a u xiliary  aid s w hich  cou ld  b e u sed  b y  
individuals w ith  h an d icap s . T h e a g en cy  
b elieves the ex a m p le s  p rovided  in the  
p ream b le  an d  b od y  of the regulation  
although n ot all-inclu sive, a re  sufficient. 
W e  b elieve th at o th er typ es o f  a u x ilia ry  
aid s d escrib ed  b y the co m m en ters  ca n  
b e st be co n sid ered  b y th e tran sitio n  an d  
self-ev alu atio n  team s.

P arag rap h  (b) req u ires the ag e n cy  to  
p rovide in form ation  to individuals w ith  
h an d icap s  con cern in g  a c ce s s ib le  
se rv ice s , activ itie s , an d  facilities. 
P arag rap h  (c ) req u ires  the ag e n cy  to  
provide signage a t  in a cce ss ib le  facilities  
th at d irects  u sers  to lo ca tio n s  w ith  
inform ation  ab ou t a c ce s s ib le  facilities.

Section 12.170 Compliance procedures.
P arag rap h  (a ) sp ecifies th at  

p arag rap h s (c) through (1) of this section  
estab lish  the p ro ced u res for p ro cessin g  
com p lain ts o th er th an  em ploym ent 
com p lain ts. P arag rap h  (b) p rov id es that 
th e a g en cy  will p ro ce ss  em p loym en t 
com p lain ts acco rd in g  to p ro ced u res  
estab lish ed  in existin g  reg u latio n s of the  
E E O C  (29 C FR  P a rt 1613) p u rsu an t to  
se ctio n  501 of the R eh ab ilitatio n  A c t  of  
1973 (29 U .S .C . 791).

T h e a g en cy  is req u ired  to a c c e p t an d  
in vestig ate  all com p lete  com p lain ts  
(§  12 .170(d )). If it d eterm in es th at it d oes  
not h av e ju risd iction  o v e r a  com p lain t, it 
shall prom ptly notify the com p lain an t 
an d  m ak e re a so n a b le  efforts to  refer the  
com p lain t to  the ap p ro p riate  en tity  of  
the F e d e ra l G overn m en t (§ 12 .170(e )).

P arag rap h  (f) req u ires the a g en cy  to  
notify the A rch ite ctu ra l an d  
T ran sp o rta tio n  B arriers  C o m p lian ce  
B o ard  upon receip t o f a  com p lain t  
alleging th at a  building o r facility  
su b ject to  the A rch ite ctu ra l B arriers  A c t  
w a s  designed , co n stru cte d , o r a lte re d  in 
a  m an n er th at d o es  n o t p rovide re a d y  
a c c e s s  an d  u se  b y individuals w ith  
h an d icap s .

P arag rap h  (g) req u ires the a g en cy  to  
provide to  the com p lain an t, in w riting, 
findings o f fa c t  an d  con clu sio n s of law , 
the re lief g ran ted  if n on co m p lian ce  is 
found, an d  n o tice  of the right to ap p eal 
(§  12 .170(g )).

P arag rap h  (h) req u ires ap p eals  to be  
filed w ithin  90  d a y s  o f th e rece ip t o f the  
w ritten  n otification  req u ired  a t  the end  
o f the in vestigation . T h e a g e n cy  m ay  
e x te n d  this tim e for good  ca u se . T his  
tim e lim it w a s  in cre a se d  from  3 0  d a y s  in 
the p rop osed  rule.

P arag rap h  (i) p rov id es for the  
A d m in istra to r o r a  designee to  h e a r  an y  
ap p eal. In the p rop osed  rule, the Ju d icial 
O fficer w a s  to d ecid e  ap p e a ls  o f a g e n cy  
d eterm in ation s a fte r  in vestigation . In the  
in terim , it w a s  d ecid ed  to  p re se rv e  the  
A d m in istra to r’s flexibility . T hus, in the  
final rule, all ap p eals  a re  filed w ith  the  
A d m in istra to r or d esignee.

P arag rap h  (j) req u ires th at the  
A d m in istra to r or a  d esignee notify the  
com p lain an t of the resu lts  of the ap p eal  
w ithin  60  d a y s  o f the ap p eal req u est. If 
ad d itio n al in form ation  is  n eed ed  from  
the com p lain an t, the A d m in istra to r h as  
6 0  d a y s  from  re ce ip t o f this inform ation  
to m ak e an  ap p eal determ in ation .

P arag rap h  (k) a llo w s th e tim e lim it for 
com p lain t in vestigation  an d  ap p eal  
d ecision s to be e x te n d e d  w ith  the  
perm ission  of the A ss is ta n t A tto rn ey  
G en eral.

P arag rap h  (1) perm its the a g e n cy  to  
d eleg ate  its au th o rity  for in vestigating
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com p lain ts  to o th er F e d e ra l a g en cies . 
H o w ev er, the s ta tu to ry  ob ligation  of the  
a g en cy  to  m ak e a  final d eterm in ation  of  
co m p lian ce  or n on co m p lian ce  m a y  n ot 
be d elegated .

T w o  co m m en ters  p rovided  se v e ra l  
reco m m en d atio n s  con cern in g  this  
sectio n . It w a s  suggested  th a t the  
a d d re sse s  of all E P A  offices an d  
la b o ra to rie s  b e in clu ded  in the final 
regulation . S u ch  a n  a d d re ss  list w ould  
b e im p ra ctica l for the re a d e r a s  w ell a s  
the ag en cy . T h e a g en cy  e x p e cts  th ese  
reg u latio n s to rem ain  in effect for som e  
tim e. R egion al offices an d  la b o ra to rie s  
a re  m o ved  from  tim e to tim e an d  w e  
found th at o n ce  a n  a d d re ss  list is 
published it is u su ally  o u t-of-d ate  due to  
m o v es taking p la ce  w hile the list w a s  
aw aitin g  p ub lication . T o  publish such  an  
a d d re ss  list w ould  m e a n  a  con tinu ou s  
rev isio n  o f the regulation .

T h e co m m en ter a lso  a sk e d  th a t the  
regulation  p rovide an  opportunity for a  
co m p lain an t to provide ad d itio n al  
inform ation  a n d /o r  am en d  a  com p lain t  
in the ev en t a  com p lete  com p lain t is not 
subm itted . T h e se ctio n  a llo w s for 
ad d itio n al tim e if good  c a u s e  e x is ts  
w h ich  p erm its the O ffice o f Civil Rights  
to  provide ad d itio n al tim e for a  
com p lain an t to m ak e the com p lain t 
com p lete .

T h e co m m en ter further suggested  th at 
E P A  h a s  a n  ab so lu te  resp on sib ility  to  
refer com p lain ts  o v er w h ich  it h a s  no  
jurisd iction  to  o th er ag en cies . H o w ev er, 
com p lain ts  m ay  be re ce iv e d  o v e r w h ich  
no a g en cy  h a s  ju risd iction . In o th er  
in sta n ce s  E P A  m ay  h av e  no w a y  of  
know ing th at a  p a rticu la r a g en cy  h a s  
ju risd iction . In th ese  situ ation s, E P A  
c a n n o t b e  held  resp on sib le  for failure to  
refer a  com p lain t. E P A  w ill con tinu e its  
p ra c tic e  of referrin g com p lain ts  to  
a g en cies  w ith  p ro b ab le  ju risd iction  to  
the e x te n t it c a n  do so.

Fin ally , the co m m en ter req u ested  th at  
E P A  s ta te  th a t its ru les an d  p ro ced u res  
do n ot cu rta il the right of a  com p lain an t 
to  o b tain  d irect ju dicial relief. O ur 
regulation  p ertain s to ad m in istrativ e  
p rocessin g . It in no w a y , in an d  of itself, 
a ffe cts  a  co m p lain an t’s  a c c e s s  to  
judicial relief.

T h e co m m en ter fu rth er suggested  th at 
p rov isio n s be ad d ed  ad d ressin g  
a tto rn e y s ’ fees in ad m in istrativ e  
p roceed in g s an d  the av ailab ility  of  
co m p en satio n  to the p revailing p arty . 
N othing co n ta in e d  in T itle  V  of the  
R eh ab ilita tio n  A c t  p rov id es for 
a tto rn e y s ’ fees  in ad m in istrativ e  
p roceed in g s o th er th an  th ose involving  
F e d e ra l em p loym en t. W e  h ave, 
th erefo re , n ot included  an  a tto rn e y s ’ fee  
provision  in the cu rren t regulation .

List o f S u b jects  in 4 0  C F R  P a rt 12

Blind, Buildings, C ivil rights, 
E m p loym ent, E qu al em p loym en t 
opportunity, F e d e ra l buildings an d  
facilities, G ov ern m en t em p loy ees, 
H an d icap p ed .

F o r  the re a s o n s  se t forth  in the  
p ream b le , 4 0  C FR  P a rt 12  of th e C ode  
of F e d e ra l R egulations is am en d ed  a s  
follow s:
July 24,1987.
Lee M. Thomas,
Administrator.

P a rt 12  is ad d ed  to  re a d  a s  follow s:

PART 12— NONDISCRIMINATION ON 
THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES 
CONDUCTED BY THE 
ENVIRONMENTAL PROTECTION 
AGENCY

Sec.
12.101 Purpose.
12.102 Application.
12.103 Definitions.
12.104-109 [Reserved]
12.110 Self-evaluation.
12.111 Notice.
12.112-129 [Reserved],
12.130; General prohibitions against 

discrimination.
12.131-139 [Reserved]
12.140 Employment.
12.141-148 [Reserved]
12.149 Program accessibility: Discrimination 

prohibited.
12.150 Program accessibility: Existing 

facilities.
12.151 Program accessibility: New 

construction and alterations.
12.152-159 [Reserved]
12.160 Communications.
12.161-169 [Reserved]
12.170 Compliance procedures.

Authority: 29 U.S.C. 794.'

§ 12.101 Purpose.
T h e p urpose of this p a rt  is to  

effe ctu a te  se ctio n  119  of the  
R eh ab ilita tio n , C om p reh en sive  S erv ices , 
an d  D evelo p m en tal D isab ilities  
A m en d m en ts o f 1978, w h ich  am en d ed  
se ctio n  504  of the R eh ab ilita tio n  A c t  of  
1973  to prohibit d iscrim in ation  on  the  
b a sis  of h an d icap  in p rog ram s or  
activ itie s  con d u cted  b y E x e cu tiv e  
a g en cies  or the U nited  S ta te s  P o sta l  
S erv ice . S ectio n  504 reg u latio n s  
ap p licab le  to recip ien ts  of fin an cial  
a s s is ta n c e  from  the E n v iron m en tal 
P ro te ctio n  A g e n cy  (E PA ) m a y  b e found  
a t 4 0  C FR  P a rt 7 (1986).

§ 12.102 Application.
T his p a rt ap plies to all p rog ram s or 

a ctiv itie s  co n d u cted  b y the ag en cy , 
e x c e p t for p rog ram s or activ itie s  
con d u cted  ou tside the U nited  S ta te s  th at 
do n ot in volve individuals w ith  
h an d icap s  in the U nited  S ta te s .

§12.103 Definitions.
F o r  p urposes o f this p art, the term —  
‘‘A g e n cy " m ean s E n v iron m en tal  

P ro tectio n  A g en cy .
‘‘A ss is ta n t A tto rn e y  G en eral” m ean s  

the A ss is ta n t A tto rn ey  G en eral, Civil 
R ights D ivision, U nited  S ta te s  
D ep artm en t of Ju stice .

‘‘A u x ilia ry  a id s” m ean s se rv ice s  or  
d e v ice s  th a t en ab le  p erso n s w ith  
im p aired  sen so ry , m an u al, o r speaking  
skills to  h a v e  an  eq ual opportunity to  
p a rticip a te  in, an d  en joy the b en efits  of, 
p rog ram s o r a ctiv itie s  con d u cted  b y the 
ag en cy . F o r  exam p le , a u xiliary  aid s  
useful for p erso n s w ith  im p aired  vision  
in clude re a d e rs , B railled  m ateria ls , 
au dio record in gs, an d  o th er sim ilar  
se rv ice s  an d  d ev ices . A u x ilia ry  aid s  
useful for p erso n s w ith  im p aired  hearing  
in clude telep h o n e h a n d se t am plifiers, 
te lep h o n es com p atib le  w ith  h earing  
aid s, te leco m m u n icatio n  d e v ice s  for  
d e a f p erso n s (TDD’s), in terp reters , 
n o te ta k e rs , w ritten  m ateria ls , an d  other 
sim ilar se rv ice s  an d  d ev ices .

“C om p lete  co m p lain t” m ean s a  
w ritten  s ta te m e n t th at co n ta in s  the  
co m p lain an t’s n am e an d  a d d re ss  an d  
d e scrib e s  the a g en cy ’s alleged  
d iscrim in ato ry  ac tio n  in sufficient detail 
to  inform  the a g en cy  of the n atu re  and  
d a te  of the alleged  v io lation  of section  
504. It shall b e signed  b y the  
co m p lain an t or b y  som eo n e authorized  
to do so  on  his or h er b ehalf. Com plaints  
filed on  b e h a lf of c la ss e s  or third  parties 
shall d escrib e  or identify (by n am e, if 
p ossib le) the alleged  v ictim s of  
discrim in ation .

“F a c ility ” m ean s all o r an y  portion  of 
buildings, s tru ctu res, equipm ent, roads, 
w alk s, parking lots, rolling s to ck  or  
o th er c o n v e y a n ce s , o r o th er re a l or  
p erso n al p rop erty .

"Ind ivid ual w ith  h a n d ica p s” m ean s  
a n y  p erso n  w h o h a s  a  p h y sical or  
m en tal im p airm ent th at su b stan tially  
lim its one or m o re  m ajo r life activ ities, 
h a s  a  re co rd  of such  an  im pairm ent, or is 
reg ard ed  a s  h aving such  a n  im pairm ent. 
A s  u sed  in this definition, the p h rase:

(1) "P h y sica l or m en tal im p airm ent” 
in clu des—

(i) A n y  p hy sio logical d iso rd er or 
con dition , co sm e tic  disfigurem ent, or 
a n a to m ica l loss  affectin g on e or m ore of 
the follow ing b od y  sy stem s: 
N eu rological: m u scu losk eletal: special 
sen se  organ s; resp ira to ry , including  
sp eech  organ s; ca rd io v a scu la r ; 
rep ro d u ctive , d igestive, genitourinary; 
h em ic an d  lym ph atic; skin, an d  
en d o crin e ; or

(ii) A n y  m en tal or p sy ch o lo g ica l  
d isord er, such  a s  m en tal retard atio n , 
organ ic  b rain  syn drom e, em o tion al or 
m en tal illness, an d  sp ecific  learning
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disabilities. T h e term  "p h y sica l o r  
m ental im p airm ent” inclu des, but is n ot  
lim ited to , such  d ise a s e s  an d  con ditions  
as orthoped ic, v isu al, sp eech , an d  
hearing im p airm ents, ce re b ra l p alsy , 
epilepsy, m u scu lar d ystrop h y, m ultiple  
sclerosis, c a n c e r , h e a rt d ise a se , 
diabetes, m en tal re ta rd a tio n , em otion al  
illness, an d  drug ad d ictio n  an d  
alcoholism .

(2) "M a jo r life a c tiv itie s” in cludes  
functions such  a s  carin g  fo r o n e ’s self, 
perform ing m an u al ta sk s , w alking, 
seeing, h earin g, speaking, b reathing, 
learning, an d  w orking.

(3) "H a s  a  re c o rd  o f  such  an  
im pairm ent” m ean s h a s  a  h isto ry  of, o r  
has b een  m isclassified  a s  having, a  
m ental o r p h y sical im pairm ent th at  
sub stan tially  lim its on e o r m o re  m ajo r  
life activ ities .

(4) "Is  reg ard ed  a s  havin g an  
im pairm ent” m ean s—

(i) H a s  a  p h y sical o r m en tal 
im pairm ent th at d o e s  n ot su b stan tially  
limit m ajo r life a ctiv itie s  but is tre a te d  
by the a g en cy  a s  con stitu ting such  a  
lim itation;

(if) H as  a  p h y sical o r  m en tal  
im pairm ent th at su b stan tially  lim its 
m ajor life a ctiv itie s  only a s  a  resu lt of  
the attitu d es o f o th ers  to w a rd  such  
im pairm ent; o r

(iii) Has none of the impairments 
defined in subparagraph (1) of this 
definition but is treated by the agency 
as having such an impairment.

"Q ualified  individual w ith  h a n d ica p s” 
means—

(1) W ith  re sp e ct to  a n y  a g e n cy  
program  or activ ity  und er w h ich  a  
person is req u ired  to p erform  se rv ice s  or  
to ach iev e  a  level o f acco m p lish m en t, an  
individual w ith h an d icap s  w h o m eets  
the essen tial eligibility req u irem en ts an d  
who ca n  a ch ie v e  the purpose o f the  
program o r activ ity , w ithout 
m odifications in the p rog ram  or activ ity  
that the a g en cy  c a n  d em o n stra te  w ould  
result in a  fu n dam ental a lte ra tio n  in its  
nature; or

(2) W ith  re sp e ct to a n y  o th er p rogram  
or activ ity  an  individual w ith  h an d icap s  
who m eets  the esse n tia l eligibility  
requirem ents for p articip atio n  in, or  
receipt of benefits  from , th at program  or  
activity.

(3) "Q u alified  h an d icap p ed  p erso n ” a s  
that term  is defined for p urposes of  
em ploym ent in 2 9  C FR  1613.702(f), w hich  
is m ade ap p licab le  to  this p a rt by
§ 12.140.

"S ectio n  5 0 4 ” m ean s se ctio n  504  of the  
Rehabilitation A c t  o f 1973  (Pub. L. 9 3 -  
112, 87 S ta t. 394 (29  U .S .C . 794)), as  
amended by the R eh ab ilita tio n  A c t  
A m endm ents of 1974  (Pub. L. 9 3 -5 1 6 , 88  
Stat. 1617); an d  the R eh ab ilitation , 
Com prehensive S e rv ice s , an d

Developmental Disabilities 
Amendments of 1978  (Pub. L. 9 5 -6 0 2 , 92  
Stat. 2955); and the Rehabilitation Act 
Amendments of 1986  (Pub. L. 9 9 -5 0 6 ,1 0 0  
Stat. 1810). As used in this part, section 
504 applies only to programs or 
activities conducted by Executive 
agencies and not to federally assisted 
programs.
§12.104-109 [Reserved]

§12.110 Self-evaluation.

(a ) T h e a g en cy  shall, b y  N ov em b er 13, 
1987, begin a  n ation w id e evalu atio n , of  
its cu rren t p olicies  an d  p ra c tic e s , an d  
the effects  th ereof, th at do n o t o r m ay  
n ot m e e t the req u irem en ts o f this p art. 
T h e ag e n cy  shall p rovide a n  opportunity  
to in terested  p erso n s, including  
individuals w ith  h a n d ica p s  Or 
organ ization s rep resen tin g  in dividu als  
w ith  h an d icap s  to , p a rtic ip a te  in the  
se lf-evalu ation  p ro ce ss  b y  subm itting  
com m en ts (both  o ra l an d  w ritten ).

(b) The evaluation shall be concluded 
by September 1 4 ,1 9 8 8 , with a  written 
report submitted to the Administrator 
that states the findings of the self- 
evaluation, any remedial action taken, 
and recommendations, if any, for further 
remedial action.

(c ) T h e A d m in istra to r shall, w ithin  6 0  
d a y s  of the re ce ip t o f the rep o rt o f the  
ev alu atio n  an d  reco m m en d atio n s , d irect  
th at c e rta in  rem ed ial a c tio n s  b e  tak en  
a s  h e /s h e  d eem s ap p rop riate .

(d) The agency shall, for at least three 
years following completion of the 
evaluation required under paragraph (b) 
of this section, maintain on file and 
make available for public inspection:

(1) A list of the interested persons 
consulted;

(2) A  d escrip tion  of the a re a s  
e x am in ed  an d  an y  p rob lem s identified ; 
and

(3) A  d escrip tion  of a n y  m o difications  
m ad e.

§12.111 Notice.

T h e a g e n cy  shall m ak e a v a ila b le  to  
em p loy ees, unions rep resen tin g  
em p loy ees, ap p lican ts , p articip an ts , 
b en eficiaries , an d  o th er in terested  
p erson s such  in form ation  regard ing the  
p rovisions o f  this p a rt an d  its  
ap p licab ility  to  the p rog ram s o r  
activ itie s  con d u cted  by the a g en cy , an d  
m ak e such  in form ation  a v a ila b le  to  
them  in such  m an n er a s  the ag e n cy  h ead  
finds n e c e s s a ry  to ap p rise  such  p erson s  
of the p ro tectio n s  a g ain st d iscrim in ation  
a ssu red  them  b y sectio n  504 an d  this  
regulation .

§§12.112-12.129 [Reserved]

§ 12.130 General prohibitions against 
discrimination.

(a ) N o qualified individual w ith  
h an d icap s  shall, on  the b a sis  of  
h an d icap , be exclu d ed  from  
p articip ation  in, be denied  the benefits  
of, o r o th erw ise  b e su b jected  to  
d iscrim in ation  und er a n y  p rog ram  or  
activ ity  co n d u cted  b y  th e a g en cy .

(b) (1) T h e ag en cy , in providing an y  
aid , benefit, o r  serv ice , m a y  n ot, d irectly  
o r through co n tra c tu a l, licen sing , o r  
o th er arran g em en ts, on  th e b a sis  of  
h an d icap —

(1) D eny a  qualified  individual w ith  
h an d icap s  the opportunity to  p a rtic ip a te  . 
in o r benefit from  the aid , benefit, o r  
serv ice ;

(ii) A fford  a  qualified  individual w ith  
h an d icap s  an  opportunity to  p a rticip a te  
in o r benefit from  the aid , benefit, o r  
se rv ice  th at is n ot eq ual to  th a t afforded  
oth ers;

(iii) P rovide a  qualified  individual 
w ith  h an d icap s  w ith  an  aid , benefit, o r  
se rv ice  th at is not a s  effectiv e  in  
affording equal opportunity to  o b tain  the  
sam e resu lt, to gain  the sa m e  benefit, o r  
to re a c h  the sam e level o f a ch iev em en t  
a s  th at provided  to oth ers;

(iv) P rovide different o r  s e p a ra te  aid , 
benefits, o r se rv ice s  to  in dividuals w ith  
h an d icap s  o r to an y  c la s s  o f individuals  
w ith  h an d icap s  th an  is p rov id ed  to  
o th ers  unless such  a c tio n  is n e c e s s a ry  to  
p rovide qualified  in dividuals w ith  
h an d icap s  w ith  aid , b enefits, o r  se rv ice s  
th at a re  a s  effectiv e  a s  th o se  p rov id ed  to  
oth ers ;

(v) D eny a  qualified individual w ith  
h a n d ica p s  the opportunity to  p a rticip a te  
a s  a  m em b er of p lanning o r  ad v iso ry  
b o ard s ; or

(vi) O th erw ise  limit a  qualified  
individual w ith h an d icap s  in the  
en joym ent o f an y  right, privilege, 
ad v a n ta g e , o r opportunity en joyed  by  
o th ers  receiv in g  the aid , b enefit, o r  
serv ice .

(2) T h e a g e n cy  m a y  n ot d en y a  
qualified  individual w ith  h a n d ica p s  the  
opportunity to p a rticip a te  in p rog ram s or  
a ctiv itie s  th at a re  n ot se p a ra te  o r  
different, d esp ite  the e x is te n c e  of  
p erm issib ly  s e p a ra te  or d ifferent 
p rogram s o r a ctiv itie s .

(3) T h e a g e n cy  m ay  not, d irectly  or  
through c o n tra c tu a l o r  o th er  
arran g em en ts, utilize c rite ria  o r m eth od s  
o f ad m in istratio n  th e p urpose o r effect  
of w hich  w ould—

(i) S u b ject qualified  in dividuals w ith  
h an d icap s  to  d iscrim in ation  on the b asis  
o f h an d icap ; or
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(ii) D efeat or su b stan tia lly  im pair  
acco m p lish m en t of individuals w ith  
h an d icap s .

(4) T h e a g e n cy  m ay  not, in 
determ ining the site  o r lo ca tio n  o f  a  
facility , m ak e se le ctio n s  th e p urpose o r  
effect of w h ich  w ould—

(i) E x clu d e  individuals w ith  h an d icap s  
from , d en y them  the b en efits  of, o r  
oth erw ise  su b ject them  to  d iscrim in ation  
und er a n y  p rog ram  or a c tiv ity  co n d u cted  
b y the ag en cy ; or

(ii) D efeat or su b stan tia lly  im p air the  
acco m p lish m en t of the o b jectiv es  o f a  
p rog ram  o r a c tiv ity  w ith  re s p e ct to  
in dividuals w ith  h an d icap s .

(5) T h e agen cy , in the se lectio n  of  
p ro cu rem en t co n tra c to rs , m a y  n o t u se  
c rite ria  th a t su b ject qualified individuals  
w ith  h an d icap s  to d iscrim in ation  on  the  
b a sis  o f h an d icap .

(6) T h e ag e n cy  m ay  n ot ad m in ister a  
licen sing or certifica tio n  p rogram  in  a  
m an n er th at su b jects  qualified  
individuals w ith  h an d icap s  to  
d iscrim in ation  on the b a sis  o f h an d icap , 
n o r m a y  the ag e n cy  estab lish  
req u irem en ts for the p rog ram s or  
a ctiv itie s  of lice n se e s  or certified  
en tities th a t su b ject qualified  
individuals w ith  h a n d ica p s  to  
d iscrim in ation  on the b a sis  of h an d icap . 
H o w ev er, the p rog ram  o r activ itie s  of  
en tities th a t a re  licen sed  o r certified  b y  
the a g en cy  a re  not, th em selv es, co v e re d  
b y  this p art.

(c ) T h e e x clu sio n  of n on h an d icap p ed  
p erso n s  from  the b en efits  o f a  program  
lim ited  b y  F e d e ra l s ta tu te  o r E x e cu tiv e  
o rd er to individuals w ith  h a n d ica p s  or 
the e x clu sio n  of a  sp ecific  c la s s  of  
in dividuals w ith  h a n d ica p s  from  a  
p rog ram  lim ited  b y  F e d e ra l s ta tu te  or  
E x e cu tiv e  o rd e r to a  different c la s s  of  
in dividuals w ith  h a n d ica p s  is n o t  
p roh ib ited  b y  this p art.

(d) T h e ag e n cy  shall ad m in ister  
p rog ram s an d  a c tiv itie s  in the m o st 
in teg ra ted  settin g ap p ro p riate  to  the  
n eed s o f qualified  individuals w ith  
h an d icap s .

§§ 12.131-12.139 [Reserved]

§ 12.140 Employment.

N o qualified  individual w ith  
h a n d ica p s  shall, on  the b a sis  of  
h an d icap , b e su b jected  to  d iscrim in ation  
in em p loym en t und er an y  p rogram  or  
a ctiv ity  co n d u cted  b y the ag en cy . T he  
definitions, req u irem en ts, an d  
p ro ced u res  of se ctio n  501 o f th e  
R eh ab ilita tio n  A c t  o f 1973  (29 U .S .C .
791), a s  estab lish ed  b y the E qu al 
E m p loym ent O pportunity C om m ission  in 
29  C F R  P a rt 1613, shall ap ply  to  
em ploym ent in fed erally  co n d u cted  
p rog ram s or a ctiv itie s .

§§ 12.141-12.148 [Reserved]

§ 12.149 Program accessibility: 
Discrimination prohibited.

E x c e p t a s  o th erw ise  p rovided  in 
§ 12 .150 , n o  qualified  in dividual w ith  
h a n d ica p s  shall, b e ca u se  the ag e n cy 's  
facilities  a re  in a cce ss ib le  to  or u n u sab le  
b y individuals w ith  h an d icap s , be  
denied  the benefits  of, b e  ex c lu d e d  from  
p articip atio n  in, o r o th erw ise  b e  
su b jected  to d iscrim in ation  u n d er an y  
p rog ram  or ac tiv ity  con d u cted  b y the  
agen cy .

§ 12.150 Program accessibility: Existing 
facilities.

(a ) General. T h e ag e n cy  shall o p erate  
e a c h  p rog ram  o r activ ity  so  th at the  
p rog ram  o r activ ity , w h en  v iew ed  in its  
en tirety , is read ily  a c ce s s ib le  to  an d  
u sab le  b y  individuals w ith  h an d icap s . 
T h is p ara g ra p h  d o es  not—

(1) N e ce ssa rily  require the ag e n cy  to  
m ak e e a c h  of its ex istin g  facilities  
a c ce s s ib le  to  an d  u sab le  b y  individuals  
w ith  h a n d icap s ; or

(2) R equire the ag e n cy  to  tak e  an y  
a ctio n  th a t it c a n  d e m o n stra te  w ould  
resu lt in a  fu n dam ental a lte ra tio n  in the  
n atu re  o f  a  p rog ram  o r a c tiv ity  or in  
undue fin an cia l an d  ad m in istrativ e  
b u rd en s. In th ose  c ircu m s ta n ce s  w h ere  
a g e n cy  p erson n el b eliev e  th a t the  
p ro p o sed  a c tio n  w ou ld  fu n d am en tally  
a lte r  th e p rog ram  o r a c tiv ity  o r w ould  
resu lt in undue fin an cia l an d  
ad m in istrativ e  b urden s, the ag e n cy  h a s  
the burden  o f proving th a t co m p lian ce  
w ith  § 1 2 .1 5 0 (a ) w ou ld  resu lt in such  
a lte ra tio n  o r b u rd en s. T h e d ecisio n  th at  
co m p lian ce  w ou ld  resu lt in such  
alte ra tio n  or b u rd en s m u st b e  m a d e  b y  
the ag e n cy  h e a d  or d esignee a fte r  
con sid erin g  all ag e n cy  re so u rce s  
a v a ila b le  for u se  in th e funding and  
op eratio n  of the co n d u cted  p rog ram  or  
activ ity , an d  m u st b e  a cco m p a n ie d  b y  a  
w ritten  s ta te m e n t o f the re a s o n s  for 
reach in g  th a t con clu sio n . If an  ac tio n  
w ou ld  resu lt in su ch  an  a lte ra tio n  or  
su ch  b urden s, the ag e n cy  shall tak e  a n y  
o th er a c tio n  th a t w ou ld  n ot resu lt in  
su ch  a n  a lte ra tio n  or su ch  b u rden s but 
w ou ld  n e v erth eless  en su re th a t  
in dividuals w ith  h a n d ica p s  re c e iv e  the  
b en efits  an d  se rv ice s  of the p rog ram  or  
activ ity .

(b) Methods. T h e ag e n cy  m a y  com p ly  
w ith  the req u irem en ts of this se ctio n  
through such  m ean s a s  red esign  of 
equipm ent, reassig n m en t of se rv ice s  to  
a c ce s s ib le  buildings, assig n m en t of 
a id es  to b en eficiaries , hom e visits, 
d elivery  of se rv ic e s  a t  a lte rn a te  
a c ce s s ib le  sites , a lte ra tio n  of existin g  
facilities  an d  co n stru ctio n  o f n ew  
facilities, u se o f a c ce s s ib le  rolling stock , 
o r an y  o th er m eth od s th a t resu lt in

m aking its p rogram s o r activ itie s  read ily  
a c ce s s ib le  to  an d  u sab le  b y individuals  
w ith  h an d icap s . T h e ag e n cy  is  n ot  
req u ired  to  m ak e stru ctu ral c h a n g e s  in 
existin g  facilities  w h ere  o th er m eth od s  
a re  effectiv e  in ach iev in g  com p lian ce  
w ith  this sectio n . T h e agen cy , in m aking  
a lte ra tio n s  to  existin g  buildings, shall 
m eet acce ssib ility  req u irem en ts to the  
e x te n t com p elled  b y  the A rch ite ctu ra l  
B a rrie rs  A c t  of 1968, a s  am en d ed  (42  
U .S .C . 4 1 5 1 -4 1 5 7 ), an d  an y  regulations  
im plem enting it. In ch o osin g  am ong  
a v a ila b le  m eth od s for m eetin g the  
req u irem en ts of this sectio n , the ag en cy  
shall give priority  to  th o se  m eth od s that 
offer p rogram s an d  activ itie s  to qualified  
individuals w ith  h a n d ica p s  in the m ost 
in teg rated  setting ap p rop riate .

(c) Time period fo r  compliance. The  
a g en cy  shall com p ly w ith  the obligations  
e stab lish ed  und er this se ctio n  b y  
N ov em b er 1 3 ,1 9 8 7 , e x c e p t th a t w h ere  
stru ctu ral ch an g es in facilities  a re  
u n d ertak en , such  ch an g es  shall b e m ade  
b y S ep tem b er 1 4 ,1 9 9 0 , but in a n y  even t 
a s  exp ed itio u sly  a s  possib le .

(d) Transition plan. In th e ev en t th at 
s tru ctu ral ch an g es  to  facilities  w ill be  
u n d ertak en  to a ch ie v e  p rogram  
a cce ssib ility , the a g en cy  shall develop, 
b y M arch  1 4 ,1 9 8 8 , a  tran sitio n  p lan  
settin g forth  the step s n e c e s s a ry  to  
com p lete  such  ch an g es. T h e ag en cy  
shall p rovide an  opportunity to  
in terested  p erson s, including individuals  
w ith  h an d icap s  or organ ization s  
rep resen tin g  individuals w ith  hand icap s  
to  p a rtic ip a te  in the d evelop m en t of the 
tran sitio n  p lan  b y subm itting com m ents  
(b oth  o ra l an d  w ritten ). A  co p y  of the  
tran sitio n  p lan  shall b e  m ad e av ailab le  
for public in sp ection . T h e p lan  shall, a t a 
m inim um —

(1) Identify p h y sica l o b s ta c le s  in the 
ag e n cy ’s facilities  th at lim it the  
a cce ssib ility  of its p rogram s o r activ ities  
to  individuals w ith  h an d icap s;

(2) D escrib e  in d etail the m eth od s that 
w ill b e  u sed  to m ak e the facilities  
a cce ssib le ;

(3) S p ecify  the sch edu le for taking the 
step s  n e c e s s a ry  to a ch ie v e  com p lian ce  
w ith  this se ctio n  and, if the tim e period  
of the tran sitio n  p lan  is lon ger th an  one 
y e a r , identify step s th at w ill be tak en  
during e a c h  y e a r  of the tran sitio n  
p eriod ; an d

(4) In d ica te  the official resp on sib le  for 
im plem en tation  of th e plan.

§ 12.151 Program accessibility: New 
construction and alterations.

E a c h  building or p a rt of a  building  
th a t is co n stru cte d  or a lte re d  by, on  
b eh alf of, o r for the u se of the agen cy  
shall be d esigned , co n stru cte d , or 
a lte re d  so  a s  to be read ily  a cce ssib le  to
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and u sab le  b y  individuals w ith  
h an d icap s. T h e definitions, 
requirem ents, an d  s ta n d a rd s  of the  
A rch itectu ra l B a rrie rs  A c t  (42  U .S .C . 
415 1 -4 1 5 7 ), a s  estab lish ed  in 41 C FR  
1 0 1 -1 9 .6 0 0  to 1 0 1 -1 9 .6 0 7 , ap p ly  to  
buildings co v e re d  b y this sectio n .

§§ 12.152-12.159 [Reserved]

§12.160 Communications.
(a) T h e ag e n cy  shall tak e  ap p rop riate  

steps to en su re effectiv e  com m u n icatio n  
with ap p lican ts , p articip an ts , p erson n el  
of oth er F e d e ra l en tities, an d  m em bers  
of the public.

(1) T h e ag e n cy  shall furnish  
appropriate au x ilia ry  aid s w h ere  
n e ce ssa ry  to afford  a n  individual w ith  
h and icap s an  equal op p ortu n ity to  
p articip ate  in, an d  en joy the b enefits  of, 
a p rogram  or activ ity  con d u cted  b y  the  
agency.

(1) In determ ining w h a t typ e of  
auxiliary aid  is n e ce s sa ry , the a g e n cy  
shall give p rim ary  co n sid eratio n  to the  
requests o f the individuals w ith  
handicaps.

(ii) T h e ag e n cy  n eed  n o t provide  
individually p rescrib ed  d e v ice s , re a d e rs  
for p erson al u se o r study, o r  o th er  
devices o f a  p erso n al n atu re.

(2) W h e re  the a g en cy  co m m u n icates  
with ap p lican ts  an d  b en eficiaries  b y  
telephone, te leco m m u n icatio n  d e v ice s  
for d eaf p erso n s  (TD D ’s) o r eq ually  
effective teleco m m u n icatio n  sy stem s  
shall be used .

(b) T h e ag e n cy  shall en su re th at  
interested  p erson s, including p erson s  
with im p aired  vision  o r hearing, c a n  
obtain inform ation  a s  to the e x is te n c e  
and lo catio n  of a c ce s s ib le  se rv ice s , 
activities, an d  facilities.

(c) T he ag e n cy  shall p rovide signage  
at a prim ary e n tra n ce  to e a c h  of its  
inaccessible  facilities, d irectin g u sers  to  
a location  a t  w h ich  th ey  c a n  ob tain  
inform ation ab ou t a c ce s s ib le  facilities. 
The in tern atio n al sym b ol for  
accessib ility  sh all b e  u sed  a t e a c h  
primary e n tra n ce  o f an  a c ce s s ib le  
facility.

(d) T his se ctio n  d oes n ot require the  
agency to tak e  a n y  ac tio n  th a t it c a n  
dem onstrate w ou ld  resu lt in a  
fundam ental a lte ra tio n  in the n atu re  o f a  
program o r a c tiv ity  or in undue fin an cial

an d  ad m in istra tiv e  b urden s. In th ose  
c ircu m sta n ce s  w h ere  a g e n cy  p erson n el 
b eliev e  th a t the p rop osed  ac tio n  w ould  
fu n d am en tally  a lte r  the p rog ram  or 
a ctiv ity  o r w ou ld  resu lt in undue  
fin an cial an d  ad m in istrativ e  burdens, 
th e a g e n cy  h a s  the b urden  of p roving  
th at co m p lian ce  w ith  § 12 .160  w ould  
resu lt in su ch  a lte ra tio n  or b urden s. T he  
d ecisio n  th at co m p lian ce  w ould  resu lt in 
such  a lte ra tio n  or burden s m u st be  
m ad e b y the ag e n cy  h e a d  o r d esignee  
a fte r  con sid erin g  all ag e n cy  re so u rce s  
a v a ila b le  for u se  in the funding an d  
o p eratio n  o f the con d u cted  p rog ram  or 
a ctiv ity , an d  m u st b e  a cco m p a n ie d  b y a  
w ritten  s ta te m e n t o f the re a s o n s  for  
reach in g  th a t con clu sio n . If a n  ac tio n  
req u ired  to com p ly  w ith  this se ctio n  
w ou ld  resu lt in such  an  a lte ra tio n  or  
su ch  burden s, the a g e n cy  shall tak e  a n y  
o th er a c tio n  th a t w ou ld  n o t resu lt in  
su ch  a n  a lte ra tio n  o r su ch  b u rd en s but 
w ould  n e v erth eless  en su re  th at, to the  
m axim u m  e x te n t p ossib le , individuals  
w ith  h a n d ica p s  re c e iv e  the b en efits  an d  
se rv ic e s  of th e p rog ram  o r activ ity .

§§ 12.161-12.169 [Reserved]

§ 12.170 Compliance procedures.
(a ) E x c e p t a s  p rov id ed  in p arag rap h

(b) o f this sectio n , this se ctio n  ap p lies to  
all alleg atio n s o f d iscrim in ation  on the  
b a sis  o f h an d icap  in p rog ram s o r  
activ itie s  co n d u cte d  b y  th e ag en cy .

(b) T h e ag e n cy  shall p ro c e s s  
com p lain ts  alleging v io la tio n s  o f se ctio n  
504  w ith  re s p e c t to  em p loym en t  
a cco rd in g  to the p ro ced u res  e stab lish ed  
b y  th e E q u al E m p loym ent O p portu nity  
C o m m ission  in 29  C F R  P a rt 1613  
p u rsu an t to se ctio n  501 o f the  
R eh ab ilita tio n  A c t  o f 1973  (29  U .S .C .
791).

(c ) R esp on sib ility  for coord in atin g  
im p lem en tation  of this se ctio n  shall b e  
v e s te d  in th e D irecto r o f th e O ffice of  
Civil Rights, E P A  or h is /h e r  d esig n ate .

(d) T h e co m p lain an t m a y  file a  
co m p lete  com p lain t a t  a n y  E P A  office. 
A ll co m p lete  com p lain ts  m u st be filed  
w ithin  180  d a y s  o f the alleged  a c t  of  
d iscrim in ation . T h e  ag e n cy  m a y  e x te n d  
this tim e p eriod  for go od  ca u se . T h e  
ag e n cy  shall a c c e p t  an d  in v estig ate  all 
com p lete  com p lain ts  for w h ich  it h a s  
ju risd iction .

(e) If the agency receives a complaint 
over which it does not have jurisdiction, 
it shall promptly notify the complainant 
and shall make reasonable efforts to 
refer the complaint to the appropriate 
Government entity.

(f) The agency shall notify the 
Architectural and Transportation 
Barriers Compliance Board upon receipt 
of any complaint alleging that a building 
of facility that is subject to the 
Architectural Barriers Act of 1968, as 
amended (42  U.S.C. 4 1 5 1 -4 1 5 7 ), is not 
readily accessible to and usable by 
individuals with handicaps.

(g) W ith in  18 0  d a y s  o f th e re ce ip t o f a  
co m p lete  com p lain t for w h ich  it h a s  
ju risd iction , the ag e n cy  shall n otify  the  
co m p lain an t of th e resu lts  o f the  
in vestig ation  in a  le tte r con tainin g—

(1) Findings of fact and conclusions of 
law;

(2) A  d escrip tion  o f a  rem ed y  for e a c h  
v io lation  found; an d

(3) A  n o tice  o f the right to ap p eal.
(h) A p p e a ls  of the findings of fa c t  and  

co n clu sio n s of la w  o r rem ed ies  m u st be  
filed b y  the co m p lain an t w ithin  9 0  d ay s  
o f  re ce ip t from  th e ag e n cy  o f the le tter  
req u ired  b y  § 12 .170(g ). T h e ag e n cy  m ay  
e x te n d  this tim e for go od  ca u se .

(i) Timely appeals shall be accepted 
and processed by the Administrator or a 
designee.

(j) T h e  A d m in istra to r o r a  designee  
shall notify  the co m p lain an t o f the  
resu lts  o f the ap p e a l w ithin  6 0  d a y s  of 
the re ce ip t o f the req u est. If the  
A d m in istra to r o r d esignee d eterm in es  
th a t ad d itio n al inform ation  is n eed ed  
from  the com p lain an t, he o r she shall 
h a v e  6 0  d a y s  from  th e d a te  o f rece ip t of  
th e ad d itio n al in form ation  to  m ak e his 
o r  h e r d eterm in ation  on  th e ap p eal.

(k) The time limits cited in (g) and (j) 
of this section above may be extended 
with the permission of the Assistant 
Attorney General.

(l) T h e ag e n cy  m a y  d eleg ate  its  
au th o rity  for con du ctin g com p lain t 
in vestig ation s to  o th er F e d e ra l ag en cies , 
e x c e p t  th a t the au th o rity  for m aking the  
final d eterm in ation  m a y  n o t be  
d e leg ated  to  a n o th er ag en cy .

§§ 12.171-12.999 [Reserved]
[FR Doc. 87-18485 Filed 8-13-87; 8:45 am] 
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DEPARTMENT OF EDUCATION

34 CFR Parts 785,786,787, 788, 789 
and 796

National Diffusion Network

AGENCY: D ep artm en t of E d u catio n . 
a c t i o n : Fin al regulations.

s u m m a r y : T h e S e cre ta ry  issu es  final 
reg u latio n s for the N ation al D iffusion  
N etw ork . T h e se  ch an g es  im plem ent 
am en d m en ts to  the E d u catio n  
C o n solid ation  an d  Im provem en t A c t  
(E C IA ) C ontained in the H igher 
E d u catio n  A m en d m en ts o f 1986, an d  
im p rove the op eratio n  of the N ation al 
Diffusion N etw ork .
EFFECTIVE d a t e : T h ese  reg u latio n s tak e  
effect e ith er 4 5  d a y s  a fte r  pub lication  in 
th e F e d e ra l R eg ister o r la te r  if the  
C o n g ress ta k e s  c e rta in  ad jou rn m en ts. If 
you  w a n t to  know  the effectiv e  d a te  of 
th ese  reg u latio n s, ca ll o r  w rite  the  
D ep artm en t o f E d u catio n  c o n ta c t  
p erson .
FOR FURTHER INFORMATION CONTACT: 
L ois N. W ein b erg , R ecognition  D ivision, 
O ER I, 555  N ew  Je rse y  A v en u e  N W ., 
W ash in g to n , DC, 20208 ; (202) 3 5 7 -6 1 3 4 . 
SUPPLEMENTARY INFORMATION: T he  
N ation al D iffusion N etw ork  (NDN) 
sup ports efforts to  recog n ize  an d  further 
e x ce lle n c e  in ed u catio n , including the  
n ation w id e d issem in ation  o f e xem p lary  
ed u catio n  p rog ram s. T h e se  p rog ram s  
h av e  b een  d evelop ed  a t  th e lo ca l level  
b y  c la ssro o m  te a c h e rs  an d  o th er  
p ra ctitio n e rs  w ith  funds p rovided  b y  a  
v a rie ty  of so u rce s  including sch o o l  
d istricts , p riv ate  b u sin esses  an d  
foun d ation s, co lleg es an d  u niversities, 
S ta te  E d u ca tio n a l A g en cies  an d  F e d e ra l  
p rog ram s. A fte r field testin g an d  
ev alu atio n , again  a t  th e lo ca l lev el, th ese  
p rog ram s h a v e  b een  v a lid a te d  b y  the  
D ep artm en t’s Joint D issem in ation  
R ev iew  P an el (JDRP) a fte r  rev iew  o f the  
ev id en ce  o f effectiv en ess  p resen ted  b y  
the p rog ram s’ d ev elo p ers . P rog ram s th at  
h a v e  JD RP ap p ro v al m a y  co m p ete  for  
funding b y th e NDN to  o p e ra te  as  
D evelo p er D em o n stra to r p ro je c ts  w h ich  
d issem in ate  e x e m p la ry  ed u catio n  
p rog ram s n ation w id e. H ie  NDN a lso  
sup ports D issem in ation  P ro c e s s  p ro jects  
w h ich  p rovide inform ation , in stru ction al  
m ate ria ls  an d  s e rv ic e s  n ation w id e th at  
w ill be of u se  to  ed u ca tio n  s e rv ic e  
p rov id ers.

T h e NDN a lso  sup ports a  S ta te  
F a c ilita to r  p ro ject in e a c h  s ta te . S ta te  
F a c ilita to rs  provide inform ation  to  lo ca l  
sch o o l d istric ts  an d  o th er ed u catio n  
se rv ice  p rov id ers  ab ou t the p rog ram s in 
the NDN, help  them  s e le c t p rog ram s th at  
a re  ap p ro p riate  to  m eet lo ca l n eed s, an d

a s s is t  in the p ro ce ss  of installing  
s e le cte d  p rog ram s in n ew  sites .

O n June 1 0 ,1 9 8 7 , the S e cre ta ry  
published a  n o tice  of p rop osed  
rulem aking (N PRM ) for this program  in 
the F e d e ra l R eg ister (52  F R  22062).

A  d iscu ssio n  of the m ajo r issu es w a s  
included  in th e N PRM  on  p ag es 2 2 0 6 2 -  
22063 . M ajor p rop osed  ch an g es  included  
the ad dition  of a  P rog ram  Sign ifican ce  
P an el to determ in e w h eth er the co n ten t  
of p rog ram  m a te ria ls  is ap p ro p riate  for 
d issem in ation  b y the F e d e ra l  
G overn m en t; changing the n am e o f the  
Joint D issem in ation  R ev iew  P an el to  the  
P rog ram  E ffectiv en ess  P an el an d  adding  
a  sco rin g system ; an d  com bining the  
re v ie w s o f the tw o p an els  for  
D issem in ation  R ev iew  A p p ro v al. O th er  
ch an g es  in clu ded ; (1) T h e ad dition  o f  
tw o  n ew  ca te g o rie s  o f g ra n t p rog ram s—  
D issem in ation  P ro c e s s  P ro je c ts  an d  a  
P riv ate  S ch oo l F a c ilita to r  P ro ject; (2) 
ad d itio n s to  th e list of funding priorities;
(3) a  s ix -y e a r  lim itation  on  funding by  
the NDN fo r D ev elo p er D em o n stra to r  
p ro je cts ; an d  (4) th e in clu sion  of the  
S e c re ta ry ’s S ch oo l R ecognition  P rogram  
a s  p a rt o f th e N atio n al D iffusion  
N etw ork .

S e v e ra l su b stan tiv e  ch an g es  h a v e  
b een  m ad e  sin ce  th e p u b licatio n  o f the  
N PRM . A  ch an g e  h a s  b een  m ad e  in the  
D issem in ation  R ev iew  A p p ro v al  
p ro ce ss . R ev iew  b y  th e P rog ram  
S ign ifican ce  P a n e l w ill o c c u r  afte r  
sa tis fa c to ry  re v ie w  b y  the P rog ram  
E ffectiv en ess  P an el, an d  th e c rite ria  for  
rev iew  b y  the P rog ram  S ign ifican ce  
P an el h a v e  b een  re v ise d . T h e  P rog ram  
S ign ifican ce P an el is  in ten d ed  to  en su re  
a  m eaningful level o f re v ie w  w ith  
re s p e ct to  a  p rog ram ’s n eed , co n ten t, 
an d  design. T h is se co n d  level o f rev iew  
w ill b e  in itia ted  on  a  p ilot b a sis , an d  it 
w ill b e  re a s s e s s e d  in the future on  the  
b a sis  of h o w  w ell it o p e ra te s . T h e  
S e c re ta ry ’s S ch oo l R ecognition  P rogram  
w ill n ot b e  in clu ded  in th ese  regulations. 
T h e lim itation  o f funding for D evelo p er  
D em o n stra to r p ro je cts  to  s ix  y e a rs  h a s  
b een  rem o v ed . In stead , a  p referen ce  for  
n ew  ap p lican ts  o v e r th o se  th a t h av e  
b een  funded for s ix  o r  m o re  y e a rs  h a s  
b een  ad d ed , w h ich  w ill b e  ap plied  
acco rd in g  to  34 C FR  75 .105, an d  w ill b e  
d e scrib ed  in the A p p licatio n  N otice  for 
e a c h  g ra n t com p etition . T h e definitions  
of the P rog ram  E ffectiv en ess  P an el an d  
th e P rog ram  S ign ifican ce P an el h av e  
b een  rev ised  to  m o re  c le a rly  d escrib e  
the m em bership . O th er tech n ica l  
ch an g es  h a v e  a lso  b een  m ad e.

Analysis of Comments and Changes
In resp o n se  to  the S e c re ta ry ’s 

in vitation  in the N PRM , th ree  hundred  
p arties  subm itted  com m en ts on the  
p rop osed  regulations. A n  an a ly sis  of the

com m en ts an d  of the ch an g es  in the  
regulations is published a s  an  ap pen d ix  
to  th ese  final regulations.

S u b stan tive  issu es a re  d iscu ssed  
under the se ctio n  of the reg u latio n s to  
w h ich  th ey  p ertain . T e ch n ica l an d  other 
m inor ch an g es an d  suggested  ch an ges  
the S e cre ta ry  is n ot legally  au thorized  to 
m ak e und er the ap p licab le  s ta tu to ry  
au th o rity  a re  n o t a d d ressed .

E x e cu tiv e  O rd er 12291

T h ese  regulations h a v e  b een  review ed  
in a c c o rd a n c e  w ith  E x e cu tiv e  O rd er  
12291 . T h ey  a re  n ot classified  a s  m ajo r  
b e ca u se  th ey do n ot m eet th e c rite ria  for 
m ajo r regulations estab lish ed  in the  
order.

In terg ov ern m en tal R ev iew

T his p rogram  is su b ject to  the  
req u irem en ts o f E x e cu tiv e  O rd er 12372  
an d  the regulations in 34 C FR  P a rt 79. 
T h e ob jectiv e  of the E x e cu tiv e  O rd er is 
to  fo ste r an  in tergo vern m en tal 
p artn ersh ip  an d  stren gth en ed  federalism  
b y relying on p ro c e s se s  d evelop ed  by  
S ta te  an d  lo ca l g o vern m en ts for  
coo rd in atio n  an d  rev iew  of p rop osed  
F e d e ra l fin an cial a s s is ta n c e .

In a c c o rd a n c e  w ith  th e order, this  
d ocu m en t is in tend ed  to  p rovide early  
n otification  of the D ep artm en t’s  specific  
p lan s an d  a ctio n s  for this program .

A sse ssm e n t o f E d u catio n al Im p act

In the N otice  o f P rop osed  Rulemaking, 
the S e cre ta ry  req u ested  com m en ts on 
w h eth er the p rop osed  reg u latio n s would  
require tran sm ission  of in form ation  that 
is b eing g ath ered  b y  o r is a v a ila b le  from 
a n y  o th er a g e n cy  o r au th o rity  of the  
U nited  S ta te s .

B a s e d  on the resp o n se  to  the proposed  
ru les an d  on  its ow n  rev iew , the  
D ep artm en t h a s  d eterm in ed  th a t the  
regulations in this d ocu m en t do n ot 
require tran sm issio n  o f in form ation  that 
is being g ath ered  b y o r is a v a ila b le  from  
a n y  o th er a g en cy  or au th o rity  o f the  
U nited  S ta te s .

List o f S u b jects  in 3 4  C F R  P a rts  7 8 5 ,7 8 6 , 
787, 788 , 789, an d  796

D issem in ation , E d u catio n ,
E d u catio n al R e se a rch , G ran t  
p rog ram s— ed u cation , R ep orting and  
record k eep in g  req u irem en ts.

(Catalog of Federal Domestic Assistance 
number 84.073—National Diffusion Network)

Dated: August 3,1987.
William J. Bennett,
Secretary of Education,

T h e S e cre ta ry  am en d s T itle  34  o f  the 
C ode of F e d e ra l R egulations (C FR ) by 
red esign atin g P a rt 7 9 6  a s  P a rt 785, 
revising red esig n ated  P a rt 785 and
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adding n ew  P a rts  786, 787, 788 an d  789, 
to read  a s  follow s:

PART 785— NATIONAL DIFFUSION 
NETWORK: GENERAL PROVISIONS

Subpart A— General 

Sec. ib's*;

785.1 What is the National Diffusion 
Network?

785.2 Who is eligible for an award?
785.3 What types of projects does the 

Secretary support?
785.4 What regulations apply?
785.5 What definitions apply?

Subpart B— [Reserved]

Subpart C— How does the Secretary Make 
an Award?

785.20 How does the Secretary evaluate an 
application?

Subpart D— What Conditions Must Be Met 
After an Award?

785.30 What costs are not allowed?
Authority: 20 U.S.C. 3851, unless otherwise 

noted.

Subpart A— General

§ 785.1 What is the National Diffusion 
Network?

U nder the N ation al Diffusion N etw ork  
(NDN), the S e cre ta ry  sup ports a ctiv itie s  
designed to  recog n ize  an d  further  
excellence in ed u catio n  throughout the  
Nation.

(Authority: 20 U.S.C. 3851)

§ 785.2 Who is eligible for an award?
A public o r nonprofit ag en cy , 

organization, o r in stitu tion  th a t m eets  
the ap prop riate  q ualification s in § 786.2 , 
787.2, 788.2  or 789.2  is eligible fo r an  
award und er the N atio n al N etw ork . 

(Authority: 20 U.S.C. 3851)

§ 785.3 What types of projects does the 
Secretary support?

The S e cre ta ry  sup ports th e follow ing  
through g ran ts  an d  c o n tra c ts :

(a) D eveloper D em o n stra to r p ro jects , 
as d escribed  in 34  C F R  P a rt 786.

(b) D issem in ation  P ro ce ss  p ro jects , a s  
described in 34  C F R  P a rt 787.

(c) S ta te  F a c ilita to r  p ro je cts , a s  
described in 34  C FR  P a rt 788.

(d) A  P riv ate  S ch oo l F a c ilita to r  
project, a s  d e scrib ed  in 34  C FR  P a rt 789. 

(Authority: 20 U.S.C. 3851)

§ 785.4 What regulations apply?
(a) Grants. T h e follow ing reg u latio n s  

apply to g ran ts  u nd er the N ation al 
Diffusion N etw ork :

(1) The E d u catio n  D ep artm en t  
General A d m in istra tiv e  R egulations  
(EDGAR) In 34 C FR  P a rt 74  
(Adm inistration o f G ran ts), P a rt 75 
(Direct G ran t P rog ram s— e x c e p t § 75 .650

(P articip atio n  o f S tud ents E n rolled  in 
P riv a te  S ch oo ls)), P a rt  77  (D efinitions  
th a t A pp ly  to  D ep artm en t R egulations), 
P a rt 78  (E d u catio n  A p p eal B o ard ), an d  
P a rt 79  (In terg ov ern m en tal R ev iew  o f  
D ep artm en t o f E d u catio n  P rog ram s an d  
A ctiv itie s).

(2) T h e reg u latio n s in P a rts  785  
through 789.

(b) Contracts. The following 
regulations apply to contracts under the 
National Diffusion Network:

(1) T h e F e d e ra l A cq u isition  R egulation  
an d  the E d u catio n  D ep artm en t  
A cq u isition  R egulation  in T itle  4 8  o f the  
C o d e o f F e d e ra l R egulations.

(2) T h e reg u latio n s in P a rts  785  
through 789.

(Authority: 20 U.S.C. 3851)

§ 785.5 What definitions apply?
(a ) Definitions in EDGAR. T h e  

follow ing term s u sed  in P a rts  785, 786, 
787, 788  an d  789  a re  defined  in 34 C FR  
77.1:
Applicant
Application
Award
Budget Period
Department
EDGAR
Equipment
Facilities
Grantee
Local educational agency (LEA)
Nonprofit
Project
P riv ate
Public
State educational agency (SEA)
(Authority: 20 U.S.C. 3851)

(b) Other definitions. The following 
definitions also apply to Parts 785, 786, 
787, 788  and 789:

“Adoption” means the use of an 
exemplary education program by an 
education service provider in a new 
setting.

“Adoption agreement” means an 
understanding among a Developer 
Demonstrator grantee, a State 
Facilitator grantee or the Private School 
Facilitator grantee and the officials of an 
education service provider concerning 
the responsibilities of each for the 
adoption of an exemplary education 
program.

“Certified demonstration site” means 
an adoption site that utilizes all key 
elements of an exemplary education 
program and is authorized by the 
exemplary education program sponsor 
to receive visitors and demonstrate the 
program.

“Certified trainer” means an 
individual authorized by an exemplary 
education program sponsor to perform 
certain functions such as awareness

p re sen ta tio n s , train ing an d  a s s is ta n c e  in 
the ad op tion  o f a n  e x e m p la ry  ed u catio n  
p rogram .

“Dissemination Review Approval” 
means that—

(1) A  p rog ram  h a s  b een  rev iew ed  an d  
assig n ed  a  s co re  b y  the P rog ram  
E ffectiv en ess  P an el a cco rd in g  to  the  
c rite ria  in § 786.11 o r 787.11 an d  h a s  
re c e iv e d  a  s co re  o f a t  le a s t 70  points; 
an d

(2) The program has been reviewed 
and assigned a score by the Program 
Significance Panel according to the 
criteria in § 786 .12  or 787.12.

“Education service provider” means 
any public or nonprofit agency or 
organization responsible for the 
provision of education services, 
including State educational agencies 
(SEAs), local educational agencies 
(LEAs), nonprofit private educational 
agencies, public or nonprofit private 
institutions of higher education and 
other education-related agencies.

“ERIC” means the Educational 
Resources Information Center sponsored 
and supported by the Department of 
Education to disseminate education 
research results, practitioner-related 
materials and other resource 
information.

“Exemplary education program” 
means a program, product, practice or 
Dissemination Process which has 
Dissemination Review Approval.

“Local facilitator” means a member of 
the central administrative or supervisory 
staff of an education service provider or 
a designee who is committed to 
installing an NDN program and who will 
provide needed administrative and 
logistical support for installing the 
program.

“Program Effectiveness Panel” or 
“PEP” means a panel of experts in the 
evaluation of education programs, and 
in other areas of education, at least two- 
thirds of whom are not Federal 
employees, who are appointed by the 
Secretary, and who review and assign 
scores to programs according to the 
criteria in § 786 .11  or 787 .11 .

“P rog ram  S ign ifican ce  P a n e l” o r  
“P S P ” m ean s a  p an el o f people  
k n o w led g eab le  ab ou t ed u cation , 
including p erso n s  su ch  a s  p aren ts , 
te a c h e rs , p rin cip als, curriculum  an d  
su b ject e x p e rts , o th er ed u catio n  
p ra ctitio n e rs  an d  m em b ers of the  
g en eral public, w h o a re  n ot em p loy ees  
o f the D ep artm en t, an d  w h o a re  
ap p o in ted  b y the S e cre ta ry  to rev iew  
an d  ra te  the in stru ction al an d  c la ssro o m  
m a te ria ls  u sed  b y  p rog ram s in 
a c c o rd a n c e  w ith  § 786 .12  o r 787.12.

"Regional Educational Laboratories” 
means regional laboratories funded by
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the D ep artm en t to c a rry  out applied  
ed u catio n al re s e a rc h , d evelop m en t an d  
re la te d  activ ities .

“R e se a rch  an d  D evelopm ent C e n te rs” 
m ean s ce n te rs  funded b y the  
D ep artm en t to co n d u ct ed u catio n al  
re s e a rc h  a n d  develop m en t, an d  re la te d  
a ctiv itie s .

(Authority: 20 U.S.C. 3851)

Subpart B— [Reserved]

Subpart C— How does the Secretary 
Make an Award?

§ 785.20 How does the Secretary evaluate 
an application?

T h e S e cre ta ry  e v a lu a te s  an  
ap p lication —

(a ) F o r  a  D evelo p er D em o n strato r  
g ran t on the b a sis  o f  the c rite ria  in P a rt  
786;

(b) F o r  a  D issem in ation  P ro c e s s  g ran t  
on the b a sis  o f  th e c rite ria  in P a rt 787;

(c) F o r  a S ta te  F a c ilita to r  g ran t o n  the  
b a sis  of th e c rite ria  in P a rt  788 ; an d

(d) F o r  a  P riv a te  S ch oo l F a c ilita to r  
g ran t on  the b a sis  o f  the c rite ria  in P a rt  
789.

(Authority: 20 U.S.C. 3851)

Subpart D— What Conditions Must Be 
Met After an Award?

§ 785.30 What costs are not allowed?
In ad dition  to c o s ts  n o t a llo w e d  und er  

34 C FR  P a rts  74  a n d  75, funds m a y  n ot 
b e u sed  for stip en d s for e d u ca tio n a l  
p erson n el to  p a rticip a te  in train ing  
a ctiv itie s , o r  for co n stru ctio n , rep air, 
rem odeling, o r  a lte ra tio n  o f  facilities  o r  
sites . S ee  ED G A R  P a rt 7 4 , S u b p art 1—  
C o st P rin cip les.

(Authority: 20 U.S.C. 3851)

PART 786— NATIONAL DIFFUSION 
NETWORK: DEVELOPER 
DEMONSTRATOR PROJECTS

Subpart A— General 

Sec.
786.1 What is a Developer Demonstrator 

project?
786.2 Who is eligible for an award?
786.3 What priorities may the Secretary 

establish?
786.4 What regulations apply?

Subpart B— How Does One Apply for an 
Award?
786.10 What must an applicant submit for 

Dissemination Review Approval?
786.11 How does die Program Effectiveness 

Panel review a program, product, or 
practice?

786.12 How does the Program Significance 
Panel review a program, product,, or 
practice?

786.13 How is Dissemination Review 
Approval granted?

Sec.
786.14 How long does Dissemination 

Review Approval last?
786.15 What activities must an applicant 

propose to carry out if it receives an 
award?

Subpart C — How Does the Secretary Make 
an Award?
786.20 How does the Secretary evaluate an 

application?
768.21 Selection criterion-plan of operation.
786.22 Selection criterion—quality of key 

personnel.
786.23 Selection criterion—budget and cost- 

effectiveness.
786.24 Selection criterion—evaluation plan.
786.25 Selection criterion—adequacy of 

resources.
786.26 Selection criterion—monitoring plan.
786.27 Selection criterion—special 

dissemination strategies.
786.28 What additional criteria exist for 

new awards?
786.29 What additional criteria exist for 

continuation awards?

Subpart D— What Conditions Must Be Met 
by the Recipient of an Award?
786.30 What disclaimers are required on 

printed materials?
786.31 What are a recipient’s 

responsibilities for serving students 
enrolled in nonprofit private schools?

Authority: 20 U.S.C. 3851, unless otherwise 
noted.

Subpart A— General

§ 786.1 What is a Developer Demonstrator 
Project?

A  D evelo p er D em o n stra to r p ro je c t  
m u st d issem in ate  a  sp ecific  e x e m p la ry  
ed u catio n  p rog ram  n ation w id e.

(Authority: 10 U.S.C. 3851)

§ 786.2 Who is eligible for an award?
(a ) New awards. (1) A n y  public o r  

n onprofit p riv ate  a g e n cy , o rg an ization  
o r institu tion  th a t h a s  d ev elo p ed  a  
p rogram , p ro d u ct o r p ra c tic e  th a t h a s  
D issem in ation  R ev iew  A p p ro v al an d  
th a t is a v a ila b le  to  be v isited  m a y  ap p ly  
fo r a  n ew  D ev elo p er D em o n stra to r  
a w a rd .

(2 ) E x e m p la ry  ed u catio n  p rog ram s  
d evelop ed  w ith  eith er F e d e ra l or n on- 
F e d e ra l funds a re  eligible fo r NDN  
funding.

(b) Continuation awards. A n y  
D evelo p er D em o n stra to r g ran tee , 
oth erw ise  eligible to  ap p ly  fo r a  
con tin u ation  a w a rd , m a y  ap ply  for the  
con tin u ation  a w a rd  ev en  if e ith e r the  
D issem in ation  R ev iew  A p p ro v al p eriod  
o r the JD RP a p p ro v a l p erio d  h a s  
exp ired .

(Authority: 20 U.S.C. 3851)

§ 786.3 What priorities may the Secretary 
establish?

(a )(1 ) E a c h  y e a r  th e  S e cre ta ry  m ay  
an n o u n ce in a  n o tice  published  in the

F e d e ra l R eg ister the p rogram  priorities  
for w hich  ap p lican ts  m ay  apply for 
a s s is ta n c e .

(2) T h e S e c re ta ry  s e le c ts  p riorities  
und er this se ctio n  taking into a cco u n t  
an y  unm et n ation al n eed s.

(b) T h e S e cre ta ry  m ay  s e le c t  priorities 
from  the follow ing su b ject a re a s  or  
sp e cia l n eed s:

(1) English, including literatu re .
(2) S cien ce .
(3) H isto ry , geo grap h y, an d  civ ics , 

including sp ecia l h isto ry  p rog ram s in 
con jun ctio n  w ith the b icen ten n ial of the 
C onstitution  of the U nited  S ta te s .

(4 ) M a th em atics  o r  higher 
m a th e m a tics .

(5) R eading.
(6) W ritte n  or o ra l com m un ications.
(7) H ealth , including drug a b u se  

p reven tion  program s.
(8) E th ics.
(9) T h e h um anities.
(10) P rog ram s th at a s s is t  in improving 

sch oo l discipline an d  fo ste r an  
atm o sp h ere  con d u civ e  to learning.

(11) Foreign  lan gu ages.
(12) C om p uter sc ie n ce .
(13) P rog ram s th at a d v a n ce  students’ 

ed u catio n al a n d  o ccu p a tio n a l goals, 
such  a s  co u rse s  in th e fine an d  
perform ing a rts , v o ca tio n a l ed u cation , 
an d  in du strial a rts .

(14) P rog ram s th at im prove stud ents’ 
skills in com p reh en sion , a n a ly s is , and  
p roblem  solving, including p rogram s in 
philosophy.

(15) P rog ram s th at im p rove teaching  
an d  th e q uality  o f  instru ction .

(16) E d u ca tio n a l lead ership .
(17) S ch oo l-w id e an d  d istrict-w ide  

sch oo l im p ro vem en t efforts.
(18) D rop-out p reven tion  p rogram s  

an d  p rog ram s for a t  risk  stud ents.
(19) P rog ram s th a t fo ste r p aren ta l  

in volvem en t in sch oo ls.
(20) P h y sica l ed u cation .
(c) In ad dition  to  the p riorities  listed  

in p arag rap h  (b ) o f  this sectio n , the  
S e cre ta ry  m a y  estab lish  priorities as  
specified  in o n e o r  b oth  of the following 
p arag rap h s:

(1) T h e S e c re ta ry  m a y  estab lish  
p riorities a t  specified  in stru ctio n al  
levels, such  a s  p resch o o l, elem en tary , 
se co n d a ry , p o stse co n d a ry , o r adult 
ed u cation .

(2) T he S e cre ta ry  m ay  estab lish  as a  
priority  one or m o re  of the follow ing  
sp ecia l pop ulations:

(i) G ifted an d  ta len ted  stud ents.
(ii) S o cio eco n o m ically  d isadvantaged  

stud ents.
- (iii) L im ited  English  p roficien t 
stud ents.

(iv) H an d icap p ed  stud ents.
(v) M igrant stud ents.
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(vi) Fu n ctio n ally  illiterate  ad ults or  
ad olescen ts.

(d) T he S e cre ta ry  m a y  a lso  lim it a  
priority estab lish ed  und er p arag rap h  (b) 
of this se ctio n  to—

(1) A n  in stru ction al level;
(2) O ne or m ore o f the sp ecia l  

populations listed  in p arag rap h  (c )(2 ) of  
this section ; o r

(3) B oth  an  in stru ction al level an d  one  
or m ore o f the sp ecia l p op ulations listed  
in p aragrap h  (c )(2 ) o f this sectio n .

(e) E a ch  fisca l y e a r  th e S e cre ta ry  
establishes, in a c c o rd a n c e  w ith  34 C FR  
75.105(c)(2), a  com p etitive  p referen ce  for  
projects th at h av e  h ad  few er th an  s ix  
years to ta l funding from  the NDN.

(Authority: 20 U.S.C. 3851)

§ 786.4 What regulations apply?
The follow ing reg u latio n s ap ply  to  

D eveloper D em o n stra to r p ro jects:
(a) T he regulations in 34 C FR  P a rt 785.
(b) T he regulations in this P a rt 786.

(Authority: 20 U.S.C. 3851)

Subpart B— How Does One Apply for 
an Award?

§ 786.10 What must an applicant submit 
for Dissemination Review Approval?

Fo r D issem in ation  R ev iew  A p p ro v al  
of a program , p ro d u ct o r p ra c tic e —

(a) A n  ap p lican t sh all subm it to the  
Secretary  q u alitative  an d  q uan titative  
evidence o f the effectiv en ess  o f the  
program, p rod u ct o r p ra c tic e  for rev iew  
by the P rogram  E ffectiv en ess  P an el; an d

(b) If, in a c c o rd a n c e  w ith  § 7 8 6 .1 3 (a ), a  
score of a t  le a s t 70  p oin ts is given  b y  the  
Program E ffectiv en ess  P an el, o f w h ich  a t  
least 40  p oin ts a re  for the criterio n  in
§ 786.11(d)(2) (R esults), an  ap p lican t  
shall subm it to  the S e c re ta ry  co p ies  of  
all in structional, c la ssro o m  an d  
curriculum m ate ria ls  th a t a re  p a rt o f  the  
program, p rod u ct, o r p ra c tic e  for rev iew  
by the P rog ram  S ign ifican ce P an el. 

(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 786.11 How does the Program 
Effectiveness Panel review a program, 
product or practice?

(a) T he P E P  re v ie w s e a c h  p rogram , 
product o r p ra c tic e  for ed u catio n al  
effectiveness on  the b a sis  of the crite ria  
in paragraph  (d) of this sectio n .

(b) T he P E P  a w a rd s  up to  100  points  
for these crite ria .

(c) The m axim um  s co re  for e a c h  
criterion is in d ica ted  in p a re n th e se s.

(d) In review ing e a c h  p rogram , 
product o r p ra c tic e  the PEP  d eterm in es  
the following:

(1) Evaluation design. (40  points) T h e  
PEP d eterm in es the e x te n t to w hich  the  
evaluation design—

5 2 , No. 1 5 7  /  F r id a y , A u g u s t  1 4 , 1 9 8 7

(1) Is ap p ro p riate  for the program , 
p ro d u ct or p ra c tice ;

(ii) Is b a se d  on  a  c o rre c t in terp retation  
o f re le v a n t re s e a rc h  an d  literatu re ;

(iii) D em o n stra tes  th at a  c le a r  an d  
attrib u tab le  co n n ectio n  e x is ts  b e tw een  
the ev id en ce  o f an  e d u catio n al effect  
an d  th e p rog ram  trea tm en t; an d

(iv) A d d re sse s  riv al h y p o th eses.
(2) Results. (50  p oin ts) T h e PEP  

d eterm in es the e x te n t to  w h ich  the  
resu lts  in d ica te—

(i) T h a t the p rogram , p rod u ct or  
p ra c tic e ’s e ffect is con vin cin g  re la tiv e  to  
sim ilar p rog ram s; an d

(ii) T h e o u tcom e cla im s of the  
p rogram , p ro d u ct or p ra c tic e  a re  valid .

(3) Replication. (10  poin ts) T h e PEP  
d eterm in es the e x te n t to  w h ich  the  
p rogram , p ro d u ct o r p ra c tic e  c a n  be  
u sed  a t o th er sites  w ith  the likelihood  o f  
ach iev in g  sim ilar resu lts .

(Authority: 20 U.S.C. 3851)

§ 786.12 How does the Program 
Significance Panel review a program, 
product or practice?

(a ) F o r  e a c h  p rogram , p rod u ct or  
p ra c tic e , th e S e c re ta ry  se le c ts  a  p an el of  
a t  le a s t five re v ie w e rs  from  the  
m em b ers o f the PSP, o f w h om  a  m ajo rity  
m u st be e x p e rts  in the su b ject of the  
p rogram , p rod u ct o r p ra c tic e .

(b) T h e P SP  p an el d eterm in es th e  
e x te n t to w h ich  th e follow ing c rite ria  
a re  m et:

(1) Need. (25  p oints)
(1) T h ere  is a n  o th erw ise  u nm et n eed  

for the p rogram , p ro d u ct o r p ra c tice .
(ii) T h e n eed  th e p rogram , p ro d u ct o r  

p ra c tic e  is d esigned  to  m eet is 
im p ortan t.

(2) Content. (50  p oints)
(i) T h e co n te n t o f the p rogram , 

p ro d u ct or p ra c tic e  is a c c u ra te  a n d  up- 
to -d ate ;

(ii) T h e co n te n t o f the p rogram , 
p rod u ct o r p ra c tic e  is ap p ro p riate  to the  
g ra d e  lev el o r ta rg et au d ien ce .

(iii) T h e co n te n t of the p rogram , 
p ro d u ct o r p ra c tic e  is ed u catio n ally  
sound.

(iv) T h e inform ation  is c le a rly  
p re se n te d  in a  m an n er th a t w ill be  
re a d ily  u n d erstoo d  b y te a c h e rs , stu d en ts  
an d  p aren ts.

(v) T h e in tend ed  o u tco m es of the  
p rogram , p ro d u ct o r p ra c tic e  a re  d esired  
b y  ed u catio n  se rv ice  p rov id ers.

(3) Program design. (25 points)
(i) T h e p rog ram  d esign  is an  

im p ro vem ent o v e r the design o f o th er  
p rog ram s w ith  sim ilar in tend ed  
ou tco m es.

(ii) T h e p rog ram  design in co rp o ra te s  
u p -to -d ate  s ta n d a rd s  for the field, 
su b ject a re a  an d  p op ulation  serv ed .

(Authority: 20 U.S.C. 3851)

/  R u le s  a n d  R e g u la tio n s

§ 786.13 How is Dissemination Review 
Approval granted?

D issem in ation  R ev iew  A p p ro v al is 
g ran ted  if—

(a) T h e P E P  h a s  given  the program , 
p rod u ct or p ra c tic e  a  s co re  of a t le a s t 40  
points for the criterio n  in § 786 .11(d )(2)  
[Results] an d  a  to ta l sco re  o f a t le a s t 70  
p oints; an d

(b) T h e P SP  finds th at the p rogram , 
p rod u ct o r p ra c tic e  is ap p ro p riate  for 
d issem in ation  b y  the NDN und er the  
criterio n  in § 786 .12 .

(Authority: 20 U.S.C. 3851)

§ 786.14 How long does Dissemination 
Review Approval last?

(a ) D issem in ation  R ev iew  A p p ro val  
rem ain s  in effect for s ix  y e a rs  a fte r the  
d a te  o f ap p roval.

(b) A p p ro v al g ran ted  b y the joint 
D issem in ation  R ev iew  P an el rem ain s in  
effect for s ix  y e a rs  afte r the d a te  of  
ap p ro v al.

(Authority: 20 U.S.C. 3851)

§ 786.15 What activities must an applicant 
propose to carry out if it receives an 
award?

A  D evelop  D em o n stra to r p ro ject  
m u st—

(a) D evelop  an d  provide m ateria ls  for 
in form ation  ab ou t the ex e m p la ry  
ed u catio n  p rogram  an d  for train ing to  
in stall the p rogram ;

(b) N ego tiate  ad op tion  ag reem en ts  
w ith  S ta te  F a c ilita to r  g ra n te e s , the  
P riv a te  S ch oo l F a c ilita to r  g ran tee  and  
ed u catio n  se rv ice  p rov id ers;

(c ) A ss is t  th ose  seeking to a d o p t the  
e x e m p la ry  ed u catio n  p rogram  in n ew  
settin gs b y providing train ing an d  
te ch n ica l a s s is ta n c e  if req u ested  b y  
ed u catio n  se rv ice  p roviders;

(d) M on itor an d  ev a lu a te  the quality , 
effectiv en ess  an d  ed u catio n al resu lts  of  
th e ad op tion s;

(e) M ain tain  re co rd s  during the gran t 
p eriod  con cern in g  the u se  of the  
e x e m p la ry  ed u catio n  p rogram , including  
d em ograp hic an d  e v a lu a tio n  d a ta ;

(f) D evelop  an d  im plem ent a  sy stem  to  
identify an d  p rep are  C ertified  T rain ers  
an d  D em o n stratio n  S ites;

(g) P a rtic ip a te  w ith  o th er NDN  
g ra n te e s  in w ork sh op s an d  m eetings  
arran g ed  b y th e S e cre ta ry ; and

(h) C o o p e ra te  w ith  S ta te  F a c ilita to r  
g ra n te e s  an d  the P riv ate  S ch ool 
F a c ilita to r  g ra n te e  to c a rry  out the  
activ itie s  in this sectio n .

(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)
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Subpart C— How Does the Secretary 
Make an Award?

§ 786.20 How does the Secretary evaluate 
an application?

T he S e cre ta ry  e v a lu a tio n  an  
ap p lication  a cco rd in g  to  the crite ria  in  
§ § 786.21 through 788 .28 .

(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 786.21 Selection criterion— plan of 
operation. (25 points)

T h e S e cre ta ry  re v ie w s e a c h  
ap p licatio n  to d eterm in e th e q uality  of  
the p lan  of op eratio n  fo r the p roject, 
including—

(a) T h e q uality  of the design of the  
p ro ject (S e e  § 786 .16  for a  d escrip tion  o f  
the a ctiv itie s  th at a  D evelo p er  
D em o n stra to r p ro ject m ust p rop ose .);

(b) A  d escrip tio n  o f train ing req u ired  
to in stall the ex e m p la ry  ed u catio n  
p rog ram  in n e w  settings;

(c) T he e x te n t to w h ich  the p lan  o f  
m an ag em en t is e ffectiv e  an d  en su res  
p rop er and  efficien t ad m in istratio n  of  
the p roject;

(d) H ow  w ell th e o b jectiv es  of the  
p ro ject re la te  to the p urpose o f the  
p rogram ;

(e) T h e q uality  of the a p p lica n t’s p lan s  
to  u se  its re so u rce s  an d  p erson n el to  
a ch ie v e  e a c h  ob jectiv e ; an d

(f) If the ap p lican t is an  L E A  or S E A , 
the q uality  of the a p p lican t’s p lan  to  
p rovide an  opportunity fo r ad op tion  o f  
the ex e m p la ry  e d u ca tio n  p rogram  b y  
p riv ate  sch o o ls  in a c c o rd a n c e  w ith
§ 786 .31 .

(Authority: 20 U.S.C. 3851)
(Approved by the Office o f Management and 
Budget under control number 1850-0086)

§ 786.22 Selection criterion— quality of 
key personnel. (25 points)

(a ) T h e S e cre ta ry  re v ie w s  e a c h  
ap p lication  to d eterm in e the q uality  of  
k ey  p erson n el the ap p lican t p lan s  to u se  
on the p roject, including—

(1) T h e q ualification  o f the p ro ject  
d irecto r;

(2 ) T h e  q u alificatio n s o f e a c h  o f the  
o th er k ey p erson n el to  be u sed  on the  
p ro ject;

(3) T h e tim e th a t e a c h  p erso n  referred  
to in p arag rap h s (a )  (1) an d  (2 ) of this  
se ctio n  w ill com m it to the p ro je c t; an d

(4) h ow  the ap p lican t, a s  p a rt of its  
n o n d iscrim in atory  em p loy m en t 
p ra c tic e s , w ill en su re  th a t its p erso n n el  
a re  se le cte d  for em p loym en t w ithout 
reg ard  to  ra c e , co lor, n atio n al origin, 
gen d er, age  o r h and icap p ing con dition .

(b) T o  d eterm in e th e  q ualification s o f  
p erson n el referred  to  in p arag rap h s (a )  
(1) a n d  (2) o f this se ctio n , the S e cre ta ry  
co n sid e rs—

(1) E x p e rie n ce  an d  train ing in field s  
re la te d  to the o b jectiv es  o f the p roject; 
an d

(2) A n y  o th er q ualification s th at  
p erta in  to the q uality  of the p ro ject. 

(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 786.23 Selection criterion— budget and 
cost effectiveness. (5 points)

(a ) T h e S e cre ta ry  re v ie w s e a c h  
ap p lication  to  d eterm in e th e e x te n t  to  
w h ich —

(1) T h e b udget is ad e q u a te  to  support 
the p ro ject; an d

(2) C o sts  a re  re a s o n a b le  in re la tio n  to  
the o b je c tiv e s  of th e  p ro ject.

(b) T h e S e c re ta ry  co n sid e rs  the e x te n t  
to  w h ich —

(1) T h e c o s ts  to  a n  a d o p te r  for 
installing the p rog ram  in a  n e w  settin g  
w ould  b e  re a so n a b le ; an d

(2) T h e p ro je cte d  num ber of 
e d u catio n al s e rv ic e  p ro v id ers  th at  
w ould  a d o p t th e p rog ram  e a c h  y e a r  is 
ap p ro p ria te  for the b udget req u ested .

(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 786.24 Selection criterion— evaluation 
plan. (20 points)

(a ) T h e S e c re ta ry  re v ie w s  e a c h  
ap p licatio n  to  d eterm in e the q u ality  o f  
th e e v a lu a tio n  p lan  for the p ro ject, 
including the e x te n t to  w h ich  the  
a p p lica n t's  m eth od s o f e v a lu a tio n —

(1) A re  a p p ro p ria te  to  th e p ro ject; an d
(2) T o  th e e x te n t p ossib le , a re  

o b jectiv es  an d  p ro d u ce  d a ta  th a t a re  
q uantifiable.

(b) T h e S e c re ta ry  re v ie w s  e a c h  
ap p lican t’s  p lan s for evalu atin g—

(1) T h e  q u ality  an d  effectiv en ess  o f  
in form ation al m a te ria ls , o f train ing an d  
follow -up, an d  o f  in tern al m an ag em en t  
p lans; a n d

(2) T h e effectiv en ess  o f ad op tion s of  
the p rogram , including im p act on  the  
stu d en ts  o r  the ch an g es  in  te a c h e r  o r  
ad m in istra to r b eh av ior.

C ro ss-re fe re n ce . S e e  34  C F R  75 .590  
E v alu atio n  b y  the gran tee .

(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 786.25 Selection criterion— adequacy of 
resources. (5 points)

T h e S e cre ta ry  re v ie w s  e a c h  
ap p licatio n  to  d eterm in e th e ad e q u a cy  
o f the re so u rce s  th a t the ap p lican t p lans  
to  d ev o te  to the p ro ject, including  
facilities, equipm ent and  supplies.

(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 786.26 Selection criterion— monitoring 
plan. (15 points)

T h e S e c re ta ry  re v ie w s e a c h  
ap p lication  to  determ in e th e  e x te n t to  
w h ich  the ap p lican t c le a rly  d eta ils  plans 
for p ost-ad o p tio n  m onitoring o f the  
im p lem en tation  o f the p rogram  an d  
resulting b enefits  a t  the ad op tion  sites .

(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§786.27 Selection criterion— special 
dissemination strategies. (5 points)

T h e S e cre ta ry  re v ie w s  e a c h  
ap p licatio n  to  d eterm in e the e x te n t to  
w h ich  th e ap p lican t p ro p o ses sp ecia l  
d issem in ation  s tra te g ie s  to m eet specific  
c h a ra c te ris tic s  of its p rogram .

(Authority: 20 U.S.C. 3851)

§ 786.28 What additional criteria exist for 
new awards?

(a ) In determ ining the ord er of  
se le ctio n  u nd er ED G A R  § 75 .217(d ) for 
n ew  D evelo p er D em o n stra to r a w a rd s , 
the S e c re ta ry —

(1) S eek s d iversity  of p ro jects  funded  
u nd er a  p a rticu la r co m p etition  o r under 
this p rogram ;

(2) G ives eq ual w eigh t to—

(i) T h e to ta l ratin g  und er § 786J2G;

(ii) T h e  ratin g  o f  th e P rog ram  
S ign ifican ce P an el; an d

(iii) T h e ratin g  of th e P rogram  
E ffectiv en ess  P an el; an d

(3) F o r  p rog ram s ap p roved  b y  the  
JD R P b efore  th e estab lish m en t o f a  
sco rin g  sy stem , g iv es eq u al w eigh t to—

(i) T h e to ta l ratin g  und er § 786 .20 ; and

(ii) T h e ratin g o f  th e P rogram  
S ign ifican ce P an el.

(b) P rog ram s ap p ro v ed  b y  the Joint 
D issem in ation  R ev iew  P a n e l w h ose  
ap p ro v al p erio d  is still in  e ffe ct m ust be 
rev iew ed  b y the P rog ram  Significance  
P an el a cco rd in g  to the c rite ria  in
§ 786 .12  b y  July 1 ,1 9 8 8  in o rd e r to  
re c e iv e  a  n e w  a w a rd .

(Authority: 20 U.S.C. 3851)

§ 786.29 What additional criteria exist for 
continuation awards?

In ad dition  to  the c rite ria  for m aking a 
con tin u ation  a w a rd  u nd er 34 C F R  
75.253, the S e c re ta ry  m a y  co n sid er the 
effectiv en ess  of the p ro je ct during the 
p revious b ud get p eriod  in determ ining  
the am o u n t of funding for the n e x t  
budget period .

(Authority: 20 U.S.C. 3851)
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Subpart D— What Conditions Must be 
Met by the Recipient of an Award?

§786.30 What disclaimers are required on 
printed material?

Developer Demonstrator projects must 
include disclaimers as follows on all 
instructional and curriculum materials 
reproduced or distributed with funds 
under this part—

(a) “The contents of this (insert type 
of publication; e.g., book, teacher’s 
guide) were reproduced or are being 
distributed under a grant from the U.S. 
Department of Education. However, 
those contents do not necessarily 
represent the policy of the Department 
of Education, and you should not 
assume endorsement by the Federal 
Government,” and

(b) “If an education service provider 
uses funds under a program subject to 
Section 439 of the General Education 
Provisions Act (GEPA) (20 U.S.C. 1232h) 
to adopt this project, the education 
service provider must comply with Part 
98 of Title 34 of the Code of Federal 
Regulations (Student Rights in Research, 
Experimental Programs and Testing) 
which contains the regulations 
implementing that section of GEPA.” 
(Authority: 20 U.S.C. 3851)

§ 786.31 What are a recipient’s 
responsibilities for serving students 
enrolled in nonprofit private schools?

(a) R esponsibilities ofLEA s and  
SEAs. A grant to an LEA or SEA is 
subject to the requirements in Section 
586 of the Education Consolidation and 
Improvement Act of 1981 concerning—

(1) Consultation with nonprofit private 
school officials in developing the 
application; and

(2) The opportunity for participation 
by nonprofit private school children.
The requirements for consultation are 
governed by paragraph (b) of this 
section and 34 CFR 76.652.

(b) Consultation. (1) An applicant 
shall comply with paragraph (b)(2) of 
this section if the following conditions 
are met:

(1) The applicant is an LEA or SEA.
(ii) The applicant applies for a 

Developer Demonstrator award.
(iii) The project proposed under the 

application is designed for adoption at 
elementary or secondary schools.

(2) The applicant shall consult with 
officials of nonprofit private elementary 
and secondary schools to ensure that 
the project can benefit children in those 
schools.

(c) Participation. An LEA or SEA that 
receives a Developer Demonstrator 
award designed for adoption at 
elementary and secondary schools shall, 
based on the consultation under

paragraph, (b)(1) of this section, ensure 
that nonprofit private elementary and 
secondary schools have an opportunity 
to adopt the program.

(d) Other requirements. An LEA or 
SEA grantee shall comply with the rules 
for subgrantees in EDGAR § 76.658, 
Funds not to benefit a private school:
(Authority: 20 U.S.C. 3851, 3862)

PART 787— NATIONAL DIFFUSION 
NETWORK: DISSEMINATION 
PROCESS PROJECTS

Subpart A— General 

Sec.

787.1 What is a Dissemination Process 
project?

787.2 Who is eligible for an award?
787.3 What priorities may the Secretary 
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787.4 What regulations apply?
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787.21 Selection criterion—plan of 
operation.
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printed materials?

787.31 What are a recipient’s 
responsibilities for serving students 
enrolled in nonprofit private schools?

Authority: 20 U.S.C. 3851, unless otherwise 
noted.

Subpart A— General

§ 787.1 What is a Dissemination Process 
project?

A Dissemination Process project must 
provide information, instructional 
materials and services nationwide 
concerning specific content areas, 
bodies of research or fields of 
professional development, that will be 
of use to education service providers.
(Authority: 20 U.S.C. 3851)

§ 787.2 Who is eligible for an award?

Any public or nonprofit private 
agency, organization or institution that 
has in operation a dissemination 
process that has current Dissemination 
Review Approval may apply for a new 
Dissemination Process grant.
(Authority: 20 U.S.C. 3851)

§ 787.3 What priorities may the Secretary 
establish?

Each year the Secretary may 
announce in a notice published in the 
Federal Register the program priorities 
for which applicants may apply for 
assistance. The Secretary selects 
priorities in accordance with 34 CFR 
Part 786.3
(Authority: 20 U.S.C. 3851)

§ 787 .4  What regulations apply?

The following regulations apply to 
Dissemination Process projects:

(a) The regulations in 34 CFR Part 785.
(b) The regulations in 34 CFR 786.3.
(c) The regulations in this Part 787. 

(Authority: 20 U.S.C. 3851)

Subpart B— How Does One Apply for 
an Award?

§ 787.10 What must an applicant submit 
for Dissemination Review Approval?

(a) For Dissemination Review 
Approval of a dissemination process, an 
applicant shall submit to the Secretary—

(1) A description of its dissemination 
process;

(2) A description of the procedures 
and criteria for selecting information, 
materials and services to be 
disseminated and for judging that they 
are educationally significant; and

(3) A description of the procedures 
and criteria for evaluating qualitative 
and quantitative evidence of the 
effectiveness of information, 
instructional materials and services to 
be disseminated.

(b) If, in accordance with § 787.13(a), 
a score of at least 70 points is given by 
the Program Effectiveness Panel, of 
which at least 20 points are for the 
criterion in § 787.11(d)(2) [Results), the 
applicant shall also submit—
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(1) Samples of the information and 
instructional materials to be 
disseminated; and

(2) Descriptions of the services to be 
provided through the dissemination 
process and the methods for assuring 
broad dissemination.
(Authority: 20 U.S.C. 3851}

§787.11 How does the Program 
Effectiveness Panel review a Dissemination 
Process?

(a) The PEP reviews each 
dissemination process for educational 
effectiveness by examining the 
procedures and criteria for selecting 
information and instructional materials 
to be disseminated and for providing 
services according to the criteria in 
paragraph (d) of this section.

(b) The PEP awards up to 100 points 
for these criteria.

(c) The maximum score for each 
criterion is indicated in parentheses.

(d) In reviewing each dissemination 
process the PEP determines the 
following:

(1) Evaluation design. (50 points) The 
PEP determines the extent to which the 
evaluation design—

(1) Is appropriate for the program;
(ii) Is based on correct interpretation

of relevant research and literature;
(ili) Demonstrates that u clear and 

attributable connection exists between 
the evidence of an educational effect 
and the program treatment; and

(iv) Addresses rival hypotheses.
(2) Results. (25 points) The PEP 

determines the extent to which the 
results indicate that the process is 
particularly effective relative to similar 
processes.

(3) Replication. (25 points) The PEP 
determines the extent to which the 
information, instructional materials and 
services can be used at other sites with 
the likelihood óf achieving similar 
results.
(Authority: 20 U.S.C. 3851)

§ 787.12 How does the Program 
Significance Panel review a Dissemination 
Process?

(a) For each dissemination process, 
the Secretary selects a panel of at least 
five reviewers from the members of the 
PSP, of whom a majority must be 
experts in the subject of the 
dissemination process.

(b) The PSP panel determines the 
extent to which the dissemination 
process meets the following criteria:

(1 )N eed  (25 points)
(i) There is an otherwise unmet need 

for the information, instructional 
materials, and services

(ii) The need, the information 
instructional materials and services are 
designed to meet is important.

(2) Content. (50 points)
(i) The content of the information, 

instructional materials and services is 
accurate and up-to-date.

(ii) The content of the information, 
instructional materials and services is 
appropriate to the grade level of target 
audience.

(hi) The content of the information 
and instructional materials is 
educationally sound.

(iv) The information, instructional 
materials, arid services are clearly 
presented in a manner that will be 
readily understood by teachers, students 
and parents.

(v) The intended outcomes of the 
information, instructional materials and 
services are desirable.

(3) Program design. (25 points)
(i) The program design is an 

improvement over the design of other 
programs with similar intended 
outcomes.

(ii) The program design incorporates 
up-to-date standards for the field, 
subject area and population served.
(Authority: 20 U.S.C. 3851)

§ 787.13 How is Dissemination Review 
Approval granted?

Dissemination Review Approval is 
granted if—

(a) The PEP has given the procedures 
and criteria a score o f at least 20 points 
for the criterion in § 787.11(d)(2)
(Results) and a total score of a least 70 
points; and

(b) The PSP finds that the procedures 
and criteria for selecting information 
and instructional materials to be 
disseminated and for providing services 
will ensure that they are appropriate for 
dissemination by the NDN under the 
criteria in § 787.12.
(Authority: 20 U.S.C. 3851)

§ 787.14 How long does Dissemination 
Review Approval last?

(a) Dissemination Review Approval 
remains in effect for six years after the 
date of approval.

(b) Approval granted by the Joint 
Dissemination Review Panel remains in 
effect for six years after the date of 
approval.
(Authority: 20 U.S.C. 3851)

§ 787.15 What activities must an applicant 
propose to carry out if it receives an 
award?

A Dissemination Process Project 
must—

(a) Develop and provide upon request 
of an education service provider, 
descriptions of the information, material

and services concerning the content 
areas, fields of professional 
development or bodies of research that 
are available through the dissemination 
process, for education service, providers 
throughout the Nation to use in 
becoming familiar with the grantee’s 
project;

(b) Provide upon request the 
information, material and services 
described in paragraph (a) of this 
section;

(c) Provide, if appropriate, training in 
support of the use of the information, 
materials and services provided;

(d) Evaluate the quality and 
effectiveness of the dissemination 
process as specified in the evaluation 
design for the project;

(e) Maintain records during the grant 
period concerning the dissemination of 
information and materials, and the 
provision of services;

(f) Monitor and evaluate the extent of 
use by teachers and students and the 
educational results obtained through use 
of the information, materials and 
services selected by education service 
providers;

(g) Participate with other NDN 
grantees in workshops and meetings 
arranged by the Secretary; and

(h) Cooperate with State Facilitator 
grantees and the Private School 
Facilitator project to carry out the 
activities in this section.
(Authority: 20 U.S.C. 3851)
(Approved by Office of Management and 
Budget under control number 1850-0086)

Subpart C— How Does the Secretary 
Make an Award?

§ 787.20 How does the Secretary evaluate 
an application?

The Secretary evaluates an 
application according to the criteria in 
§ 787.21 through 787.28.

(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 787.21 Selection criterion— plan of 
operation. (30 points)

The Secretary reviews each 
application to determine the quality of 
the plan of operation for the project, 
including—

(a) The quality of the design of the 
project (See § 737.16 for a description of 
the activities that a Dissemination 
Process project must propose.);

(b) A clear description of the 
information and instructional materials 
to be disseminated, and the services to 
be provided;

(c) A description of any training to 
education service providers the program
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might offer, if appropriate, in support of 
the use of the materials or information 
described above;

(d) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project;

(e) How well the objectives of the 
project relate to the purpose of the 
program;

(f) The quality of the applicant’s plans 
to use its resources and personnel to 
achieve each objective;

(g) If the applicant is an LEA and SEA, 
the quality of the applicant’s plans to 
provide an opportunity for private 
schools to use the information, 
instructional materials and services. 
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 787.22 Selection criterion— quality of 
key personnel. (10 points)

(a) The Secretary reviews each 
application to determine the quality of 
key personnel the applicant plans to use 
on the project, including—

(1) the qualifications of the project 
director;

(2) The qualifications of each of the 
other key personnel to be used in the 
project;

(3) The time that each person referred 
to in paragraphs (a) (1) and (2) of this 
section plans to commit to the project; 
and

(4) How the applicant, as part of its 
nondiscriminatory employment 
practices, will ensure that its personnel 
are selected for employment without 
regard to race, color, national origin, 
gender, age or handicapping condition.

(b) To determine the qualifications of 
personnel referred to under paragraphs 
(a) (l) and (2) of this section, the 
Secretary considers—

(1) Experience and training in fields 
related to the objectives of the project; 
and

(2) Any other qualifications that 
pertain to the quality of the project. 
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 787.23 Selection criterion— budget and 
cost effectiveness. (10 points)

The Secretary reviews each 
application to determine the extent to 
which—

(a) The budget is adequate to support 
the project; and

(b) Cost are reasonable in relation to 
the objectives of the project;

(c) The estimated cost to the adopter 
tor purchasing or using the materials, 
information or services that are

available through the Dissemination 
Process is reasonable.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 787.24 Selection criterion— evaluation 
plan. (15 points)

The Secretary reviews each 
application to determine the quality of 
the evaluation plan for the project, 
including the extent to which the 
applicant’s methods of evaluation—

(a) Are appropriate for the project;
(b) To the extent possible, are 

objective and produce data that are 
quantifiable; and

(c) Are appropriate to evaluate—
(1) The quality and effectiveness of 

informational materials, of any training 
provided and follow-up, and of internal 
management plans; and

(2) The use and effectiveness of the 
materials and information provided to 
education service providers.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 787.25 Selection criterion— adequacy of 
resources. (10 points)

The Secretary reviews each 
application to determine the adequacy 
of the resources that the applicant plans 
to devote to the project, including 
facilities, equipment, and supplies.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086}

§ 787.26 Selection criterion— monitoring 
plan. (5 points).

The Secretary reviews each 
application to detemine the extent to 
which the applicant clearly details plans 
that show promise of effective 
management of the project, including 
monitoring the use of materials and 
information provided through the 
Dissemination Process, and resulting 
benefits to educational service 
providers.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 787.27 Selection criterion— special 
dissemination strategies. (20 points)

The Secretary determines the extent 
to which the applicant proposes special 
dissemination strategies to meet specific 
characteristics of its program.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of JManagement and 
Budget under control number 1850-0086)

§ 787.28 What additional criteria exist for 
new awards?

(a) In determining the order of 
selection under EDGAR § 75.217(d) for 
new Dissemination Process awards, the 
Secretary—

(1) Seeks diversity of projects funded 
under a particular competition or under 
this program; and

(2) Gives equal weight to­
ft) The total rating under § 787.20;
(ii) The rating of the Program 

Significance Panel; and
(iii) The rating of the Program 

Effectiveness Panel.
(b) Programs approved by the Joint 

Dissemination Review Panel whose 
approval period is still in effect must be 
reviewed by the Program Significance 
Panel according to the criteria in
§ 787.12 by July 1,1988 in order to 
receive a new award.
(Authority: 20 U.S.C. 3851)

§ 787.29 What additional criteria exist for 
continuation awards?

If the Secretary makes a continuation 
award under § 75.253, the Secretary may 
consider the effectiveness of the project 
during the previous budget period in 
determining the amount of funding for 
the next budget period.
(Authority: 20 U.S.C. 3851)

Subpart D— What Conditions Must be 
Met by the Recipient of an Award?

§ 787.30 What disclaimers are required on 
printer materials?

Dissemination Process projects must 
include disclaimers as follows on all 
instructional and curriculum materials 
reproduced or distributed with funds 
under this part:

(a) “The contents of this (insert type 
of publication; e.g., book, teacher’s 
guide) were reproduced or are being 
distributed under grant from the U.S, 
Department of Education. However^ 
those contents do not necessarily 
represent the policy of the Department 
of Education, and you should not 
assume endorsement by the Federal 
Government;” and

(b) "If an education service provider 
uses funds under a program subjecte to 
Section 439 of the General Education 
Provisions Act (GEPA) (20 U.S.C. 1232h) 
to pay for information, instructional 
materials or services provided by this 
project, the education service provider 
must comply with Part 98 of Title 34 of 
the Code of Federal Regulations 
(Student Rights in Research, 
Experimental Programs and Testing) 
which contains the regulations 
implementing that section of GEPA.” 
(Authority: 20 U.S.C. 3851)
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§ 787.31 What are a recipient’s 
responsibilities for serving students 
enrolled in nonprofit private schools?

(a) R esponsibilities o f LEAs and  
SEAs. A grant to an LEA or SEA is 
subject to the requirements in Section 
586 of the Education Consolidation and 
Improvement Act of 1981 concerning—

(1) Consultation with nonprofit private 
school officials in developing the 
application; and

(2) The opportunity for participation 
by nonprofit private school children.
The requirements for consultation are 
governed by paragraph (b) of this 
section and 34 CFR 76.652 of EDGAR.

(b) Consultation. (1) An applicant 
shall comply with paragraph (b)(2) of 
this section if the following conditions 
are met:

(1) The applicant is an LEA or SEA;
(ii) The applicant applies for a 

Dissemination Process award;
(iii) The information, materials and 

services to be provided through the 
dissemination process would bfi used in 
elementary or secondary schools.

(2) The applicant shall consult with 
officials of nonprofit private elementary 
and secondary schools to ensure that 
the project can benefit children in those 
schools.

(c) Participation. An LEA or SEA that 
receives a Dissemination Process award 
designed to provide information, 
materials and services to elementary 
and secondary schools shall, based on 
the consultation under paragraph (b)(1) 
of this section, ensure that nonprofit 
elementary and secondary schools have 
an opportunity to use the information, 
instructional materials and services.

(d) Other requirem ents. An LEA or 
SEA grantee shall comply with the rules 
for subgrantees in EDGAR § 76.658, 
Funds not to benefit a private school. 
(Authority: 20 U.S.C. 3851, 3862)

PART 788— NATIONAL DIFFUSION 
NETWORK: STA TE  FACILITATOR 
PROJECTS

Subpart A— General 

Sec.
788.1 What is a State Facilitator project?
788.2 Who is eligible for an award?
788.3 What regulations apply?

Subpart B— How Does One Apply for an 
Award?
788.10. What activities must an applicant 

propose to carry out if it receives an 
award?

Subpart C— How Does the Secretary Make 
an Award?
788.20 How many awards does the 

Secretary make in each State?
788.21 How does the Secretary evaluate an 

application?

S e c .

788.22 Selection criterion—plan of 
operation.

788.23 Selection criterion—quality of key 
personnel.

788.24 Selection criterion—budget and cost 
effectiveness.

788.25 Selection criterion-evaluation plan.
788.26 Selection criterion—adequacy of 

resources.
788.27 Selection criterion—monitoring plan.
788.28 Selection criterion—consultation 

during application.
788.29 Selection criterion—consultation and 

participation during project.
788.30 Selection criterion—innovative 

dissemination strategies.
788.31 Selection criterion—provision of 

information about other programs.
788.32 What additional criteria exist for 

continuation awards?

Subpart D— What Conditions Must Be Met 
by the Recipient of an Award?
788.40 What are a recipient’s

responsibilities to students enrolled in 
nonprofit private schools?

Authority: 20 U.S.C. 3851, unless otherwise 
noted.

Subpart A — General

§ 788.1 What is a State Facilitator Project?

A State Facilitator Project must 
disseminate a wide variety of exemplary 
education programs within the 
particular State served by each project.
(Authority: 20 U.S.C. 3851)

§ 788.2 Who is eligible for an award?
Any public or nonprofit private 

agency, organization, or institution 
located in the State to be served may 
apply for a State Facilitator award. 
(Authority: 20 U.S.C. 3851)

§ 788.3 What regulations apply?
The following regulations apply to 

State Facilitator projects:
(a) The regulations in 34 CFR Part 785.
(b) The regulations in this Part 788.

(Authority: 20 U.S.C. 3851)

Subpart B— How Does One Apply for 
an Award?

§ 788.10 What activities must an applicant 
propose to carry out if it receives an 
award?

A State Facilitator project m u st-  
fa) Inform public and private 

education service providers about the 
availability of all exemplary education 
programs in the National Diffusion 
Network;

(b) Assist education service providers 
to select exemplary education programs 
to meet their needs;

(c) Negotiate adoption agreements 
with Developer Demonstrator and 
Dissemination Process grantees and 
education service providers;

(d) Arrange for Developer 
Demonstrator and Dissemination 
Process grantees to provide training and 
follow-up services when requested by 
education service providers;

(e) Arrange for the selection and 
training of Local Facilitators;

(f) Assist in the identification and 
preparation of Certified Trainers and 
Demonstration Sites;

(g) Maintain records during the grant 
period concerning the exemplary 
education programs adopted in the 
State, including demographic data and 
program retention rates;

(h) Monitor and evaluate the activities 
of the State Facilitator project;

(i) Participate with other NDN 
grantees in workshops and meetings 
arranged by the Secretary;

(j) Cooperate with Developer 
Demonstrator grantees, Dissemination 
Process grantees and the Private School 
Facilitator grantee to carry out the 
activities in this section; and

(k) Disseminate information about 
ERIC, Research and Development 
Centers and Regional Educational 
Laboratories, and educational 
excellence recognition efforts, (such as 
federally and privately funded programs 
that identify outstanding educators, 
students, and schools).
(A u th o rity : 2 0  U .S .C . 3851 )

(A p p ro v e d  b y  th e  O ff ic e  o f  M a n a g e m e n t and 
B u d g et u n d e r  co n tro l n u m b e r  1 8 5 0 -0 0 8 6 )

Subpart C—'How Does the Secretary 
Make an Award?
§788.20 Kow many awards does the 
Secretary make in each State?

The Secretary makes one award in 
each State.
(Authority: 20 U.S.C. 3851)

§ 788.21 How does the Secretary evaluate 
an application?

The Secretary evaluates an 
application according to the criteria in 
§ § 788.22 through 788.32.
(A u th o rity : 2 0  U .S .C . 3 8 51 )
(A p p ro v e d  b y  th e  O ff ic e  o f  M a n a g e m e n t and 
B u d g et u n d e r c o n tro l n u m b e r  1 8 5 0 -0 0 8 6 )

§ 788.22 Selection criterion— plan of 
operation. (15 points)

The Secretary reviews each 
application to determine the quality of 
the plan of operation for the project, 
including,—

(a) The quality of the design of the 
project (See § 788.10 for a description of 
the activities that a State Facilitator 
must propose.);

(b) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project;



(c) How w ell the o b jectiv es o f the 
project relate to the purpose o f the 

I program;
| (d) The quality o f the ap p licant’s plans 
to use its resources and personnel to 
achieve each  o b jective;

| (e) If the applicant is an LEA or SEA, 
the quality o f the ap p licant’s plans to 
provide an opportunity for participation 
of private schools in accord ance w ith 
§ 7 8 8 . 4 0 .

(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 

I Budget under control number 1850-0086)

! §788.23 Selection criterion— quality of key 
; personnel. (20 points)
! (a) The Secretary  review s each  
| application to determ ine the quality o f 
| key personnel the applicant plans to use 
on the project, including—

(1) The qualifications o f the p ro ject 
director;

(2) The qualifications o f each  o f the 
other key personnel to be used in the 
project:

(3) The time that each  person referred 
to in paragraph (a) o f this section  w ill

I commit to the project; and
(4) The extent to w hich the applicant, 

as part of its nondiscrim inatory 
employment p ractices, will ensure that 
its personnel are selected  for 
employment without regard to race, 
color, national origin, gender, age or 
handicapping condition.

(b) To determ ine the qualifications o f 
personnel referred to in paragraphs (a)
(1) and (2) o f this section , the S ecretary  
considers—

(1) Experience and training in fields
| related to the o b jectiv es o f the project; 

and
(2) Any other qualifications that 

pertain to the quality o f the project.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§788.24 Selection criterion— budget and 
cost effectiveness. (5 points)

The Secretary  review s each  
application to determ ine the exten t to 
which—

(a) The budget is adequate to support 
the project; and

(b) Costs are reaso n ab le  in relation  to 
the objectives o f the project.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§788.25 Selection criterion— evaluation 
plan. (io points)

The Secretary  review s each  
application to determ ine the quality o f 
the evaluation plan for the project, 
including the exten t to w hich the 
aPplicant’s m ethods o f evaluation—

(a) Are appropriate to the project; and
(b) To the extent possible, are 

objective and produce data that are 
quantifiable.

Cross-reference. See 34 CFR 75.590 
Evaluation by the grantee.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 788.26 Selection criterion— adequacy of 
resources. (5 points)

The Secretary reviews each 
application to determine the adequacy 
of the resources that the applicant plans 
to devote to the project, including 
facilities, equipment and supplies.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 788.27 Selection criterion— monitoring 
plan. (15 points)

The Secretary reviews each 
application to determine the extent to 
which the applicant clearly details plans 
to monitor and assist sites that adopt 
the programs, and provide follow-up 
services after training.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 788.28 Selection criterion— consultation 
during application. (5 points)

The Secretary reviews each 
application to determine the extent to 
which the applicant, in developing its 
application, has consulted with the SEA, 
LEAs, Institutions of Higher Education, 
private schools and other educational 
service providers in the State to be 
served.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 788.29 Selection criterion— consultation 
and participation during project. (5 points)

The Secretary reviews each 
application to determine the extent to 
which the applicant, in carrying out the 
project activities, provides for 
consultation with, and participation of 
the SEA, LEAs, Institutions of Higher 
Education, private schools and other 
education service providers in the State. 
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 788.30 Selection criterion— innovative 
dissemination strategies. (10 points)

The Secretary reviews each 
application to determine the extent to 
which the applicant proposes innovative 
dissemination strategies.
(Authority: 20 U.S.C. 3851)
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(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 788.31 Selection criterion— provision of 
information about other programs. (10 
points)

The Secretary reviews each 
application to determine the extent to 
which the applicant has the capacity to 
provide information about ERIC, 
Research and Development Centers and 
Regional Educational Laboratories, and 
educational excellence recognition 

. efforts (such as federally and privately 
funded programs that identify 
outstanding educators, students, and 
schools), to educational personnel 
throughout the State.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 788.32 What additional criteria exist for 
continuation awards?

If the Secretary makes a continuation 
award under § 75.253, the Secretary may 
consider the effectiveness of the project 
during the previous budget period in 
determining the amount of funding for 
the next budget period.
(Authority: 20 U.S.C. 3851)

Subpart D— What Conditions Must be 
Met by the Recipient of an Award?

§ 788.40 What are a recipient’s 
responsibilities to students enrolled in 
nonprofit private schools?

(a) R esponsibilities o f LEAs and 
SEAs. A grant to an LEA or SEA is 
subject to the requirements in § 586 of 
the Education Consolidation and 
Improvement Act of 1981 concerning—

(1) Consultation with nonprofit private 
school officials in developing the 
application; and

(2) The opportunity for participation 
by nonprofit private school children.
The requirements for consultation are 
governed by paragraph (b) of this 
section and § 76.652 of EDGAR.

(b) Consultation. (1) An applicant 
shall comply with paragraph (b)(2) of 
this section if the following conditions 
are met:

(1) The applicant is an LEA or SEA.
(ii) The applicant applies for a State

Facilitator award.
(2) The applicant shall consult with 

officials of nonprofit private elementary 
and secondary schools in the State 
served by the project to determine 
appropriate strategies to ensure that 
children in those schools can benefit 
from the project.

(c) Participation. An LEA or SEA that 
receives a State Facilitator grant shall 
use the strategies developed under 
paragraph (b)(1) of this section to ensure
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that teach ers and adm inistrators from 
nonprofit private elem entary and 
second ary schools have an opportunity 
to participate.

(d) Other requirem ents. An LEA or 
SEA  grantee shall com ply with the rules 
fo1' subgrantees in ED GA R § 76.658, 
Funds not to benefit a private school.

(Authority: 20 U.S.C. 3851, 3862)

PART 789— NATIONAL DIFFUSION 
NETWORK: PRIVATE SCHOOL 
FACILITATOR PROJECT

Subpart A— General 

Sec.
789.1 What is a Private School Facilitator 

project?
789.2 Who is eligible for an award?
789.3 What regulations apply?

Subpart B— How Does One Apply for an 
Award?
789.10 What activities must an applicant 

propose to carry out if it receives an 
award?

Subpart C— How Does the Secretary Make 
an Award?
789.20 How does the Secretary evaluate an 

application?
789.21 Selection criterion—plan of 

operation.
789.22 Selection criterion—quality of key 

personnel.
789.23 Selection criterion—budget and cost 

effectiveness.
789.24 Selection criterion—evaluation plan.
789.25 Selection criterion—adequacy of 

resources.
789.26 Selection criterion—consultation 

during application.
789.27 Selection criterion—consultation and 

participation during project.
789.28 Selection criterion—innovative 

dissemination strategies.
789.29 Selection criterion—previous 

experience.
789.30 Selection criterion—provision of 

information about other programs.
789.31 What additional criteria exist for 

continuation awards?

Authority: 20 U.S.C. 3851, unless otherwise 
noted.

Subparf A— General

§ 789.1 What is a Private School Facilitator 
Project?

A Private School Facilitator project 
must disseminate exemplary education 
programs to private schools nationwide.
(Authority: 20 U.S.C. 3851)

§ 789.2 Who is eligible for an award?

A ny public or nonprofit private 
agency, organization, or institution m ay 
apply for a Private Sch ool Facilita tor 
grant to serve private schools 
nationw ide.
(Authority: 20 U.S.C. 3851)

§ 789.3  W hat regulations apply?

The following regulations apply to the 
Private School Facilitator project:

(a) The regulations in 34 CFR Part 785.
(b) The regulations in this Part 789. 

(A u th o rity : 2 0  U .S .C . 38 5 1 )

Subpart B— How Does One Apply for 
an Award?

§ 789.10 What activ ities m ust an applicant 
p rop ose to  carry out if it re ce iv e s  an 
aw ard?

The Private School Facilitator project 
must—

(a) Inform private schools throughout 
the National about the availability of 
exemplary education programs in the 
National Diffusion Network;

(b) Assist private education service 
providers to select exemplary education 
programs to meet their needs;

(c) Negotiate adoption agreements 
with Developer Demonstrator and 
Dissemination Process grantees and 
private education service providers;

(d) Arrange for Developer 
Demonstrator and Dissemination 
Process grantees to provide information, 
training and follow-up services to staff 
members of private schools if requested;

(e) Arrange for the selection and 
training of local facilitators;

(f) Assist in the identification and 
training of Certified Trainers;

(g) Maintain records during the grant 
period concerning the exemplary 
education programs adopted by private 
schools, including demographic data and 
program retention rates;

(h) Monitor and evaluate the activities 
of the Private School Facilitator project;

(i) Participate with other NDN 
grantees in workshops and meetings 
arranged by the Secretary;

(j) Cooperate with Developer 
Demonstrator grantees, Dissemination 
Process grantees and State facilitator 
grantees in establishing linkages to 
private schools throughout the Nation; 
and

(k) Disseminate information about 
ERIC, Research and Development 
Centers and Regional Educational 
Laboratories, and educational 
excellence recognition efforts (such as 
federally and privately funded programs 
that identify outstanding educators, 
students, and schools).
(A u th o r ity : 2 0  U .S .C . 3851 )

(A p p ro v e d  b y  th e  O ff ic e  o f  M a n a g e m e n t a n d  
B u d g et u n d er co n tro l n u m b e r  1 8 5 0 -0 0 8 6 )

Subpart C— How Does the Secretary 
Make an Award?

§ 789.20 How does the Secretary evaluate 
an application?

The Secretary evaluates an 
application for a Private School 
Facilitator award according to the 
criteria in § § 789.21 through 789.30.
(Authority: 20 U.S.C. 3851), ,
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 789.21 Selection criterion— plan of 
operation. (15 points)

The Secretary reviews each 
application to determine the quality of 
the plan of operation for the project, 
including—

(a) The quality of the design of the 
project (See § 789.10 for a description of 
each of the activities that the Private 
School Facilitator must propose.);

(b) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project;

(c) How well the objectives of the 
project relate to the purpose of the 
program;

(d) The quality of the applicant’s plans 
to use its resources and personnel to 
achieve each objective; and

(e) The extent to which the applicant 
clearly details plans to monitor and 
assist sites that adopt programs, and 
provide follow-up services after training.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 789.22 Selection criterion— quality of 
key personnel. (10 points)

(a) The Secretary reviews each 
application to determine the quality of 
key personnel the applicant plans to use 
on the project, including—

(1) The qualifications of the project 
director;

(2) The qualifications of each of the 
other key personnel to be used in the 
project;

(3) The time that each person referred 
to in paragraphs (a) (1) and (2) of this 
section will commit to the project; and

(4) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, will ensure that 
its personnel are selected for 
employment without regard to race, 
color, national origin, gender, age or 
handicapping condition.

(b) To determine qualifications of 
personnel referred to under paragraphs 
(a)(1) and (2) of this section, the 
Secretary considers—
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(1) Experience and training in fields 

related to the objectives of the project; 
and

(2) Any other qualifications that 
pertain to the quality of the project. 
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 789.23 Selection criterion— budget and 
cost effectiveness. (10 points)

The Secretary reviews each 
application to determine the extent to 
which—

(a) The budget is adequate to support 
the project and is cost effective; and

(b) Costs are reasonable in relation to 
the objectives of the project.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 789.24 Selection criterion— evaluation 
plan. (10 points)

The Secretary reviews each 
application to determine the quality of 
the evaluation plan for the project, 
including the extent to which—

(a) The applicant’s methods of 
evaluation—

(1) Are appropriate for the project; 
and

(2) To the extent possible, are 
objective and produce data that are 
quantifiable, including evaluation of the 
impact of the adoptions in private 
schools; and

(b) The applicant will seek the 
assistance of national experts and 
professional associations concerned 
with private schools in designing and 
carrying out evaluation activities.

Cross-reference. See 34 CFR 75.590 
Evaluation by the grantee.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 789.25 Selection criterion— adequacy of 
resources. (5 points)

The Secretary reviews each 
application to detemine the adequacy of 
the resources that the applicant plans to 
devote to the project, including facilities, 
equipment and supplies.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 789.26 Selection criterion— consultation 
during application. (5 points)

The Secretary reviews each 
application to determine the extent to 
which the applicant, in developing its 
application, has consulted with diverse 
private school educators.
(Authority: 20 U.S.C. 3851)

(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 789.27 Selection criterion— consultation 
and participation during project. (5 points)

The Secretary reviews each 
application to determine the extent to 
which the applicant, in carrying out 
project activities, provides for 
consultation with, and participation of 
diverse private school educators.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 789.28 Selection criterion— innovative 
dissemination strategies. (10 points)

The Secretary reviews each 
application to detemine the extent to 
which the applicant proposes innovative 
dissemination strategies.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 789.29 Selection criterion— previous 
experience. (20 points)

The Secretary reviews each 
application to determine the extent to 
which the applicant has had previous 
experience in successfully working with 
and providing services to many different 
types of private schools nationwide.
(Authority: 20 U.S.C. 3851)

§ 789.30 Selection criterion— provision of 
information about other programs. (10 
points)

The Secretary reviews each 
application to determine the extent to 
which the applicant has the capacity to 
provide information about ERIC, 
Research and Development Centers and 
Regional Educational Laboratories, and 
schools, educators, and students 
recognized through federally and 
privately funded educational excellence 
recognition efforts, to educational 
personnel in private schools nationwide.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

§ 789.31 What additional criteria exist for 
continuation awards?

If the Secretary makes a continuation 
award under § 75.253, the Secretary may 
consider the effectiveness of the project 
during the previous budget period in 
determining the amount of funding for 
the next budget period.
(Authority: 20 U.S.C. 3851)
(Approved by the Office of Management and 
Budget under control number 1850-0086)

Appendix—Analysis of Comments and 
Changes

Editorial Note—The following appendix 
will not appear in the Code of Federal 
Regulations.

Section 785.3 What types o f projects 
does the Secretary support?

Comments: The Secretary received 
ninety-eight comments recommending 
that the Secretary’s School Recognition 
Program should not be included in these 
regulations. Comments on this section 
were not critical of the School 
Recognition Program, but expressed the 
belief that it should not be funded 
through the National Diffusion Network.

D iscussion: Although the Secretary 
sees a strong relationship between the 
NDN and the Secretary’s School 
Recognition Program and believes that 
they will contribute more to school 
improvement efforts if coordinated, the 
Secretary has decided that regulations 
are not necessary to effect that 
coordination. Although the Secretary’s 
School Recognition Program has been 
funded through the National Diffusion 
Network in the past, the Secretary does 
not plan to use NDN funds for this 
program in the future.

Changes: References to the 
Secretary’s School Recognition Program 
have been deleted. However, the State 
Facilitators and the Private School 
Facilitator will be expected to 
disseminate information about the 
Secretary’s School Recognition Program.

Section 785.5 W hat definitions apply?
Program E ffectiveness Panel
Comments: Sixteen commenters 

expressed support for changing the 
name of the Joint Dissemination Review 
Panel to the Program Effectiveness 
Panel. Several commenters requested 
that the membership be more clearly 
described, and asked in what areas the 
members would be experts.

D iscussion: The PEP membership was 
more clearly described in the preamble 
than in the definition in the regulations. 
It is the Secretary’s intention that PEP 
members shall be primarily evaluation 
experts, and experts in other areas 
related to education programs.

Changes: The definition of the 
Program Effectiveness Panel has been 
revised to state that the members will be 
experts in evaluation and education.

Program Significance Panel
Comments: Seventy-one commenters 

expressed support for the inclusion of 
parents and other members of the 
general public in the review process.

D iscussion: Possible Program 
Significance Panel members, including 
parents and members of the general
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public, were listed in the preamble to 
the NPRM, but not in the definition of 
the PSP. It is the Secretary’s intention 
that all of those groups listed be 
included in the Panel.

Changes: The definition of the 
Program Significance Panel has been 
revised to include examples of the 
membership, and to specify that persons 
such as parents and other members of 
the general public will be included.

Section 786.2 Who is  elig ible fo r  an 
award?

Comments: The Secretary received 
one hundred and fifty-three comments 
against the limitation of funding for 
Developer Demonstrator projects to six 
years. Many commenters felt that the 
effectiveness of the program, and 
continued demand by education service 
providers, should be the determining 
factors concerning continued funding. 
Several others asked if any other 
program in the Department had this limit 
to eligibility. Others asked for some 
criteria for the circumstances that would 
allow exceptions.

D iscussion: The Secretary  believes 
that new er pro jects should receive 
preference over pro jects w hich have 
been  funded for s ix  or m ore years, so 
that the pool o f p ro jects av ailab le  
through the NDN will continually reflect 
changing national needs. The Secretary  
has decided that the procedures in the 
Education D epartm ent G eneral 
A dm inistrative Regulations (EDGAR) a t 
34 CFR 75.105(c)(2) for establish ing 
priorities w ill provide adequate 
flex ib ility  to accom p lish this o b jective. 
T he announcem ent o f each  grant 
com petition in the Federal Register will 
include sp ecific  inform ation concerning 
how  a p reference for new  pro jects w ill 
b e  applied for that com petition.

Changes: T he eligibility criterion 
concerning previous funding has been  
rem oved, and a p reference for 
applicants that have been  funded for 
few er than s ix  years has b een  added 
under § 786.3.

Section 786.3 W hat priorities m ay the 
Secretary establish?

Comment: A commenter requested 
that “physical education” be added to 
the list of priorities the Secretary may 
establish each year.

D iscussion: The Secretary agrees that 
physical education is an important 
aspect of young people’s development 
and should be included among the 
priorities the Secretary may select for 
funding each year.

Changes: The change has been made.
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Section 786.11 How does the Program 
Significance Panel review  a program, 
product or practice? and § 787.11 How  
does the Program Significance Panel 
review  a Dissemination Process?

Comments: T he Secretary  received  
one hundred and forty-six com m ents 
recom m ending that the proposed 
Program Significance Panel not be 
added to the program review  system . 
Som e felt that it would interfere w ith the 
authority of local school d istricts to 
select curricular m aterials. O thers felt it 
could becom e a m eans of censorship by 
the Fed eral Governm ent, and others 
w ere concerned  that it w as the 
beginning o f the estab lish m ent o f a 
“national curriculum .”

Several com m enters asked  about the 
logistics of the PSP review . T hey 
exp ressed  concern  about the cost to the 
applicant o f submitting m aterials, and 
asked  w hether m aterials would be 
returned.

D iscussion: T he Secretary  has 
carefully  considered  the concerns of 
those w ho subm itted com m ents and is 
taking the follow ing actio n s to address 
those concerns. First, the order of 
subm ission of m aterials to the Program 
Significance P anel and the Program 
E ffectiveness P anel w ill b e  reversed. 
O nly those program s that receiv e a 
score o f at lea st 70 points from the 
Program E ffectiven ess Panel, including 
a t lea st 40 points for the criterion 
“Results, ” w ill be asked  to submit 
student and teach er m aterials for review  
by the PSP. T his w ill sim plify the 
p rocess and w ill elim inate the need less 
subm ission o f m aterials to the PSP  by 
program developers w ho have 
insufficient evaluation data to prove 
their e ffectiv en ess to the PEP. Second, 
the PSP w ill not a c t as  a cen sor or 
otherw ise interfere w ith the authority o f 
local school d istricts to select curricular 
m aterials. T he Secretary  has am ended 
the final regulations to require the PSP  
only to con sid er criteria  related  to need, 
content, and program design in 
determ ining w hether or not a p ro ject is 
appropriate for d issem ination through 
the NDN. The Secretary  b eliev es that 
these criteria  w ill serve a s  adequate 
factors in ensuring that only appropriate 
m aterials receive D issem ination Review  
A pproval.

The PSP  w ill b e  m ade up of 
individuals know ledgeable about 
education, including parents, teach ers, 
principals, curriculum and su b ject 
experts, other educational practitioners 
and m em bers o f the general public. T he 
PSP w ill not m ake its determ inations as 
to w hether a program is appropriate for 
d issem ination through the NDN on the 
b asis  o f pedagogy, ideology, or politics.

/ Rules and Regulations

Rather, the PSP will make its 
determinations solely on the basis of the 
criteria stated in the final regulations.

Changes: A change has been  m ade in 
the order in w hich the tw o panels will 
conduct their review s. The Program 
E ffectiveness Panel will first review  the 
quantitative and qualitative evidence of 
effectiven ess o f programs, products, and 
p ractices  according to the criteria  in 
§ 786.11. Program s that receive a score 
of at least 70 points, with at least 40 
points for the criterion “Results, "  will 
then subm it instructional and classroom 
m aterials for review  by the Program 
Significance Panel according to the 
criteria  in § 786.12.

For D issem ination P rocess projects, 
the Program E ffectiveness Panel will 
first exam ine the procedures and criteria 
for selecting inform ation and m aterials 
to b e  dissem inated according to the 
criteria  in § 787.11. If a score  o f at least 
70 points is given, w ith at least 20 points 
for the criterion “R esults,” the materials 
w ill then be review ed by the Program 
Significance Panel according to the 
criteria in § 787.12.

In addition, the criteria in § 786.12 and 
§ 787.12 have been revised. In 
determining whether the programs are 
appropriate for dissemination, the PSP 
will consider only the criteria related to 
need, content and program design. Each 
project will be reviewed by at least five 
panel members, and a majority of these 
reviewers will be experts in the subject 
of the project.

Sections 786.29, 787.29, 788.32 and 789.31 
What additional criteria exist fo r  
continuation awards?

Comments: Two parties recommended 
that items concerning program 
implementation and implementation 
assistance be added to the criteria for 
evaluating program effectiveness for 
continuation awards.

D iscussion: Program effectiven ess is 
determ ined by a review  o f a variety of 
m easures o f program accom plishm ents, 
including several item s related  to 
program im plem entation.

Changes: None.
Part 787 Dissemination Process 

Projects
Comments: The Secretary  received 

one hundred and thirteen com m ents 
recom m ending the D issem ination 
P rocess p ro jects not b e  established  as a 
sep arate category o f program. Some 
com m enters w ere concerned  that there 
would not be adequate assu rance of the 
quality and effectiv en ess o f the 
inform ation and m aterials to be 
dissem inated. O thers w ere concerned 
about the size o f the proposed grants to
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organizations that are presumed to have 
an already high funding level.

Discussion: This is a pilot activity that 
the Secretary believes will enhance the 
NDN by providing additional programs 
and materials to assist schools in their 
school improvement efforts. 
Dissemination Processes must undergo 
the same scrutiny as Developer 
Demonstrators by both the PEP and the 
PSP to assure that they are effective and 
of high quality If Dissemination 
Processes prove to be effective, the 
Department will expand the activity. If 
Dissemination Processes are not 
effective, they will be dropped from the 
NDN.

Changes: None.

Section 788.10 W hat activities must an 
applicant propose to carry out i f  it  
receives an award?

Comments: The Secretary received ten 
comments concerning the requirement 
that State Facilitators provide 
information about certain other 
programs sponsored by the Department, 
including ERIC, Research and 
Development Centers and Regional 
Educational Laboratories and schools 
recognized through the Secretary’s 
School Recognition Program. Some 
commenters felt that the products, 
materials and other activities included

in these programs had not been 
validated nor proven to be 
transportable, and were therefore not 
appropriate for dissemination by the 
NDN. Others were concerned that State 
Facilitators would not have the 
resources to take on those additional 
responsibilities.

D iscussion: The Secretary believes 
that the National Diffusion Network is 
an appropriate vehicle for the 
dissemination of information about 
other Department programs related to 
school improvement. However, State 
Facilitators and the Private School 
Facilitator will not be expected to make 
the dissemination of that information a 
major part of their activities, but will be 
expected to be able to refer interested 
persons in their States, or private school 
personnel, to sources of information.

Changes: No change has been made in 
the basic requirements of this section. 
However, a technical change has been 
made to replace "the Secretary’s School 
Recognition Program” with broader 
language.

Part 789 Private S chool Facilitator
Comments: The Secretary received 

ninety-nine comments opposed to the 
establishment of a Private School 
Facilitator and ten comments in support 
of this new program. Many commenters 
expressed concern about the overlap of

responsibilities with State Facilitators, 
and felt that the relationships between 
the two kinds of projects were unclear. 
Others felt that it would be logistically 
unfeasible for one grantee to provide the 
kinds of services State Facilitators 
provide on a nationwide scope. Those 
who supported the addition of the 
Private School Facilitator felt that it 
would greatly improve the access of 
private schools to participation in the 
National Diffusion Network. Some 
comments were based upon 
philosophical concerns about setting up 
separate facilitators: State Facilitators 
for public schools and a Private School 
Facilitator for private schools. Other 
comments were based on the belief that 
support for State Facilitators would be 
cut to provide funds for the Private 
School Facilitator.

Comments: The Secretary believes 
that a Private School Facilitator working 
with the State Facilitators will help to 
improve the services to both public and 
private schools as they generate more 
exemplary projects. The Secretary hopes 
that the details of the day-to-day 
working relationships among the various 
kinds of projects will be developed with 
input from project personnel.

Changes: None.
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