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Sunshine Act Meetings Federal Register 

Vol. 52, No. 142 

Friday, July 24, 1987

This section of the FEDERAL REG ISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L  94-409) 5 U.S.C. 552b(e)(3).

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION

d a t e  a n d  t im e : 2:00 p.m. (eastern time) 
Thursday, July 30,1987.
p l a c e : Clarence M. Mitchell, Jr., 
Conference Room No. 200-C on the 2nd 
Floor of the Columbia Plaza Office 
Building, 2401 “E" Street, NW., 
Washington, DC 20507.
STATUS: Part will be open to the public 
and part will be closed to the public.
MATTERS TO BE CONSIDERED:

Open
1. Announcement of Notation Vote(s)
2. Report on Commission Operations

(Optional)
3. Further Consideration of Coverage of

Apprenticeship Programs by the Age 
Discrimination in Employment Act and a 
Related Petition for Rulemaking

4. Notice of Proposed Rulemaking on Waivers
under the Age Discrimination in 
Employment Act

5. Proposed EEOC Regulations Implementing
Section 504 of the Rehabilitation Act in 
its Federally Conducted Programs

Closed
1. Agency Adjudication and Determination 

on the Record of Federal Agency 
Discrimination Complaint Appeals 

Note.—Any matter not discussed or 
concluded may be carried over to a later 
meeting. (In addition to publishing notices on 
EEOC Commission meetings in the Federal 
Register, the Commission also provides a 
recorded announcement a full week in 
advance on future Commission sessions.)

Please telephone (202) 634-6748 at all 
times for information on these 
meetings.)
CONTACT PERSON FOR MORE
in f o r m a tio n : Cynthia C. Matthews, 
Executive Officer at (202) 634-6748.

This Notice Issued July 21,1987.
Date: July 22,1987.

Cynthia C. Matthews,
Executive Officer, Executive Secretariat.
[FR Doc. 87-16970 Filed 7-22-87; 3:40 pm] 
BILUNG  CODE 6750-06-M

FEDERAL ENERGY REGULATORY 
COMMISSION
July 21,1987.

The following notice of meeting is 
published pursuant to section 3(a) of the 
Government in the Sunshine Act (Pub. L  
No. 94-409), 5 U.S.C. 552B:
TIME AND DATE: July 28,1987,10:00 a.m. 
PLACE: 825 North Capitol Street, NE., 
Room 9306, Washington, DC 20426. 
s t a t u s : Open.
MATTERS TO BE CONSIDERED: Agenda.

Note: Items listed on the agenda may be 
deleted without further notice.

CONTACT PERSON FOR MORE 
INFORMATION: Kenneth F. Plumb, 
Secretary, Telephone (202) 357-8400.

This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined in the Public Reference Room.
Consent Power Agenda, 861st Meeting—July
27,1987. Regular Meeting (10:00 a.m.)
CAP-1.

Project No. No. 488-003, Thermalito 
Irrigation District and Table Mountain 
Irrigation District 

CAP-2.
Project No. 8488-003, Cosumnes River 

Authority Water and Power Authority 
Project No. 8722-002, David O. Harde 

CAP-3.
Project No. 8136-004, Friends of Keeseville, 

Inc.
Project No. 9817-002, Cash Flow Systems, 

Inc.
CAP-4.

Project No. 5130-003, Floyd N. Bidwell 
CAP-5.

Project No. 9319-001, Keith and Marilyn 
Peterson 

CAP-6.
Project No. 3285-003, Trinity River 

Authority of Texas 
CAP-7.

Project Nos. 2266-006, 008,010 and Oil, 
Nevada Irrigation District 

Project No. 8840-001, Northwest Power . 
Company, Inc.

CAP-8.
Project No. 7895-000, Independence Electric 

Corporation
Project No. 7425-001, Mississippi Power & 

Light Company 
CAP-9.

Docket No. EL86-1-000 (Project No. 553), 
The City of Seattle, City Light 
Department 

CAP-10.
Docket No. ER87-484-000, The Detroit 

Edison Company 
CAP-11.

Docket No. ER87-483-000, Southern 
California Edison Company 

CAP-12.

Docket No. ER87-365-001, Southern 
California Edison Company 

CAP-13.
Docket Nos. ER79-97-010, 011 and 012, 

Alamito Company 
CAP-14.

Docket No. ER83-437-006, Commonwealth 
Edison Company 

CAP-15.
Docket No. ER85-720-006, Connecticut 

Light and Power Company
Docket No. ER85-707-001, Western 

Massachusetts Electric Company
Docket No. ER85-689-001, Holyoke Water 

Power Company and Holyoke Power & 
Electric Company 

CAP-16.
Docket No. EL87-11-000, North Carolina 

Municipal Power Agency No. 1 v. Duke 
Power Company

Docket No. EL87-18-000, Piedmont 
Municipal Power Agency v. Duke Power 
Company

Docket No. 87-29-000, North Carolina 
Electric Membership Corporation v. Duke 
Power Company 

CAP-17.
Docket No. EL87-31-000, Connecticut 

Municipal Electric Energy Cooperative 
and its affiliates. Northeast Utilities, 
Holyoke Water Power Company, 
Holyoke Power and Electric Company, 
Western Massachusetts Electric 
Company, Northeast Nuclear Energy 
Company and Northeast Utilities Service 
Company 

CAP-18.
Docket No. EL85-1-000, Greensboro 

Lumber Company v. Rayle Electric 
Membership Corporation and Oglethorpe 
Power Corporation

Docket No. EL85-8-000, Greensboro 
Lumber Company v. Oglethorpe Power 
Corporation, Altamaha EMC, Amicalola 
EMC, Canoochee EMC, Carroll EMC, 
Central Georgia EMC, Coastal EMC, 
Cobb EMC, Colquitt EMC, Coweta- 
Fayette EMC, Douglas County EMC, 
Excelsior EMC, Flint EMC, Grady County 
EMC, Habersham EMC, Hart County 
EMC, Irwin County EMC, Jackson EMC, 
Jefferson EMC, Lamar EMC, Little 
Ocmulgee EMC, Middle Georgia EMC, 
Mitchell EMC, Ocmulgee EMC, Oconee 
EMC, Okefenoke Rural EMC, Pataula 
EMC, Planters EMC, Rayle EMC, Satilla 
Rural EMC, Sawnee EMC, Slash Pine 
EMC, Snapping Shoals EMC, Sumter 
EMC, Three Notch EMC, Tri-County 
EMC, Troup County EMC, Upson County 
EMC, Walton EMC, Washington EMC, 
Municipal Electric Authority of Georgia, 
City of Adel, Georgia. City of Albany, 
Georgia, City of Bamesville, Georgia, 
City of Blakely, Georgia, City of Brinson, 
Georgia, City of Buford, Georgia, City of 
Cairo, Georgia, City of Calhoun, Georgia, 
City of Camilla, Georgia, City of
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Cartersville, Georgia, City of College 
Park, Georgia, City of Commerce,
Georgia, City of Covington, Georgia,
Crisp County Power Commission, City of 
Doerun, Georgia, City of Douglas, 
Georgia, City of East Point, Georgia, City 
of Elberton, Georgia, City of Ellaville, 
Georgia, City of Fairburn, Georgia, City 
of Fitzgerald, Georgia, City of Forsyth, 
Georgia, City of Fort Valley, Georgia,
City of Grantville, Georgia, City of 
Griffin, Georgia, City of Hogansville, 
Georgia, City of Jackson, Georgia, City of 
Lafayette, Georgia, City of LaGrange, 
Georgia, City of Lawrenceville, Georgia, 
City of Mansfield, Georgia, City of 
Marietta, Georgia, City of Monroe, 
Georgia, City of Monticello, Georgia, City 
of Moultrie, Georgia, City of Newnan, 
Georgia, City of Norcross, Georgia, City 
of Palmetto, Georgia, City of Quitman, 
Georgia, City of Sandersville, Georgia, 
City of Sylvania, Georgia, City of 
Sylvester, Georgia, City of Thomaston, 
Georgia, City of Thomasville, Georgia, 
City of Washington, Georgia, City of 
West Point, Georgia and City of 
Whigman, Georgia

Consent M iscellaneous Agenda 
CAM-1.

Docket No. FA85-67-000, Southern 
California Edison Company 

CAM-2.
Docket No. FA86-72-000, Allegheny 

Generating Company 
CAM-3.

Docket No. FA86-70-000, Missouri Public 
Service, a Division of UtiliCorp United 
Inc.

CAM-4.
Docket No. FA85-49-000, Public Service 

Company of New Mexico 
CAM-5.

Docket No. RM87-24-000, Procedures for 
the Assessment of Civil Penalties Under 
Section 31 of the Federal Power Act 

CAM-6.
Omitted

CAM-7.
Docket Nos. RM86-7-001 and 002, 

Compression Allowances and Protest 
Procedures Under NGPA Section 110 

CAM-8.
Docket No. RM83-72-010, First Sales of 

Pipeline Production Under Section 2(21) 
of the Natural Gas Policy Act of 1978

Docket No. RM82-16-010, First Sales by 
Affiliates 

CAM-9.
Docket No. RM87-31-000, Procedures for 

Determining High-Cost Natural Gas 
Produced from Tight Formations

Docket No. RM79-76-101 (Colorado-23), 
High-Cost Gas Produced from Tight 
Formations

Docket No. RM79-70-225 (Kentucky-3), 
High-Cost Gas Produced from Tight 
Formations

Docket No. 79-76-239 fColdrado-39), High- 
Cost Gas Produced from Tight 
Formations

Docket No. 79-76-248 (Oklahoma-8), High- 
Cost Gas Produced from Tight 
Formations

Docket No. RM79-76-249 (Virginia-4), 
High-Cost Gas Produced from Tight 
Formations

Docket No. RM79-76-250, High-Cost Gas 
Produced from Tight Formations (Travis 
Peak)

Docket No. 79-76-255 (Colorado-38 
Addition), High-Cost Gas Produced from 
Tight Formations 

CAM-10.
Docket No. GP87-27-000 (Formerly RM79- 

76-250), High-Cost Gas Produced from 
Tight Formations 

CAM-11.
Docket No. RM79-76-101 (Colorado-23), 

High-Cost Gas Produced from Tight 
Formations 

CAM-12.
Docket No. 79-76-248 (Oklahoma-8), High- 

Cost Gas Produced from Tight 
Formations

Docket No. 79-76-239 (Colorado-39 
Addition), High-Cost Gas Produced from 
Tight Formations

Docket No. RM79-76-225 (Kentucky-3), 
High-Cost Gas Produced from Tight 
Formations

Docket No. RM79-76-249 (Virginia-4), 
High-Cost Gas Produced from Tight 
Formations

Docket No. RM79-76-255 (Colorado-38 
Addition), High-Cost Gas Produced from 
Tight Formations

Consent Gas Agenda 
CAG-1.

Docket No. RP87-76-000, Penn-York Energy 
Corporation 

CAG-2.
Omitted

CAG-3.
Docket Nos. TA87-2-52-000 and TA 86-2- 

52-000, Western Gas Interstate Company 
CAG-4.

Omitted
CAG-5.

Docket Nos. TA87-3-18-000 and TA 85-1- 
18-003, Texas Gas Transmission 
Corporation 

CAG-6.
Docket Nos. TA87-3-16-000, TA 85-1-16- 

000 and RP86-136-000, National Fuel Gas 
Supply Corporation 

CAG-7.
Docket Nos. TA87-3-17-000 and 001, Texas 

Eastern Transmission Corporation 
CAG-8.

Docket Nos. TA87-2-41-000 and 001, 
Southwest Gas Corporation 

CAG-9.
Docket Nos. TA87-3-43-000 and 001, • 

Williams Natural Gas Company 
CAG-10.

Docket Nos. TA84-2—49-001 and TA85-1- 
49-002, Williston Basin Interstate 
Pipeline Company 

CAG-11.
Docket No. TA87-1-53-003, K N Energy, 

Inc.
CAG-12.

Docket Nos. TA87-3-49-002 and TA 87-4- 
49-003, Williston Basin Interstate 
Pipeline Company 

CAG-13.
Docket Nos. RP86-104-004, 005, CP86-589- 

003 and 004, Colorado Interstate Gas 
Company

CAG-14.
Docket No. TA87-3-55-002, Mountain Fuel 

Resources, Inc.
CAG—15.

Docket No. RP87-41-000, Alabama- 
Tennessee Natural Gas Company 

Docket No. CP86-589-000, Colorado 
Interstate Gas Company 

Docket No. RP85-169-000, Consolidated 
Gas Transmission Corporation 

Docket No. RP86-120-000, Gas Gathering 
Corporation

Docket No. CP86-423-000, Great Lakes Gas 
Transmission Company, et al.

Docket No. RP86-52-000, Kentucky West 
Virginia Gas Company 

Docket No. CP86-582-000, Natural Gas 
Pipeline Company of America 

Docket No. RP86-32-000, Northwest 
Central Pipeline Corporation 

Docket No. CP86-578-000, Northwest 
Pipeline Corporation 

Docket No. CP86-250-000, Ozark Gas 
Transmission System 

Docket No. RP87-47-000, Phillips Gas 
Pipeline Company

Docket No. RP85-177-000, Texas Eastem 
Transmission Corporation 

Docket No. CP86-720-000, Trailblazer 
Pipeline Company 

Docket No. TA85-3-29-000, 
Transcontinental Gas Pipe Line 
Corporation

Docket No. RP85-175-000, Transwestem 
Pipeline Company

Docket No. RP86-115-000, Trunkline Gas 
Company

Docket No. CP86-526-000, United Gas 
Pipeline Company 

CAG-16.
Docket Nos. TAZ86-3-59-004 and 005, 

Northern Natural Gas Company, Division 
of Enron Corporation 

CAG-17.
Docket Nos. TA 86-3-43-003,004 and 

TA87-1-43-003, Williams Natural Gas 
Company 

CAG-18.
Docket Nos. TA87-3-33-001, and 002, El 

Paso Natural Gas Company 
CAG—19,

Docket Nos. RP87-67-001 and 002, 
Trunkline Gas Company 

CAG-20.
Docket Nos. RP87-7-007, 013,014,015, 016, 

017 and 018, Transcontinental Gas Pipe 
Line Corporation 

CAG-21,
Docket Nos. RP81-47-005, Northwest 

Pipeline Corporation 
CAG-22.

Omitted
CAG-23.

Docket No. RP87-35-000, Texas Gas Pipe 
Line Company 

GAG—24.
Docket Nos. RP85-178-000, 010, RP82-10- 

012 and 013, Tennessee Gas Pipeline 
Company, a Division of Tenneco Inc. 

CAG-25.
Docket Nos. ST87-1847-000, ST87-2065- 

000, ST87-2066-000 and ST87-2067-000, 
Lear Gas Transmission Company 

CAG-26.
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Docket No. CI87-384-001, Phillips 
Petroleum Company 

Docket No. CI87-385-001, Phillips 66 
Natural Gas Company 

CAG-27.
Docket Nos. CI87-115-001, and CI87-121- 

001, Colorado Interstate Gas Company 
CAG-28.

Docket Nos. CI77-337-002 and G-14227- 
001, Union Texas Petroleum Corporation 

CAG-29.
Docket No. CI83-357-002, Pan Eastern 

Exploration Company 
CAG-30.

Docket No. CI86-58-002, Citizens Energy 
Corporation, Citizens Resurces 
Corporation and Citizens Gas Supply 
Corporation

Docket No. CI86-287-000, Howell Gas 
M anagem ent Company 

Docket No. CI86-672-000, Clinton Gas 
Marketing, Inc.

Docket No. CI87-53-000, Cheney Energy 
Corporation

Docket No, 087-254-000, Salmon 
Resources Ltd.

Docket No. 087-324-000, Natural Gas 
Clearinghouse Inc.

Docket No. 086-413-000, ANR Gathering 
Company

Docket No. 086-419-000, ANR Supply 
Company

Docket No.086-421-000 , TEXCOL 
Industrial Sales Company 

Docket No. 086-218-000, Transco Energy 
Marketing Company 

Docket No. 086-503-000, SNG Trading,
Inc.

Docket No. 087-295-000, Gulf Energy 
Marketing Corporation 

Docket No. 087-307-000, MidCon 
Marketing Corporation 

Docket No. 086-168-000, and 003, 
Tenngasco Corporation and Tenngasco 
Exchange Corporation 

Docket No. 086-377-000, Arkla Energy 
Marketing Company 

Docket No. 086-378-000, Arkla Energy 
Marketing Company 

Docket No. 086-641-000, Northwest 
Marketing Company 

Docket No. 086-425-000, Energy 
Marketing Exchange, Inc.

Docket No. C186-255-000, Hadson Gas 
Systems, Inc.

Docket No. 087-349-000, Brooklyn 
Interstate Natural Gas Corporation 

CAG-31.
Docket No. 087-559-000, The Resource 

Group
Docket No. 087-578-000, Continental 

Natural Gas, Inc.
Docket No. 087-581-000, Prior Energy 

Corporation
Docket No. 087-621-000, Mountain 

Industrial Gas Company 
Docket No. 087-648-000, Victoria Gas 

Corporation 
CAG-32.

Docket No. 087-223-000, Cities Service Oil 
and Gas Corporation 

Docket No. 087-244-000, Forest Oil 
Corporation

Docket No. 087-245-000, Forest Oil 
Corporation

Docket No. 087-293-000, Conoco Inc.

Docket No. 087-340-000, Zapata 
Exploration Company 

Docket No. 087-394^000, ARCO Oil and 
Gas Company, Division of Atlantic 
Richfield Company

Docket No. 087-475-000, Texaco Inc. and 
Texaco Producing Inc.

Docket No. 087-579-000, Cabot 
Corporation

Docket No. 087-595-000, Diamond 
Shamrock Offshore Partners Limited 
Partnership 

CAG-33.
Docket No. CP87-263-000, Panhandle 

Eastern Pipeline Company 
Docket No. 071-714-002, Pan Eastern 

Exploration Company 
CAG-34.

Docket No. CP86-538-001, Granite State 
Gas Transmission, Inc.

CAG-35.
Docket Nos. CP86-232-008, 009, 010, CP84- 

486-000, CP86-504-000, CP86-551-000, 
CP86-573-000, CP86-598-000, CP86-645- 
000, CP86-655-000, CP86-660-000, CP86- 
669-000, CP86-670-000 and CP86-671- 
000, Panhandle Eastern Pipe Line 
Company

Docket No. CP86-584-000, Independent 
Petroleum Association of Mountain 
States v. Panhandle Eastern Pipe Line 
Company

Docket No. CP86-683-000, Independent 
Petroleum Association of Mountain 
States v. Colorado Interstate Gas 
Company 

CAG-36.
Docket No. CP86-277-006, Southern 

Natural Gas Company 
Docket No. CP86-610-003, South Georgia 

Natural Gas 
CAC 37.

Docket Nos. CP75-23-027 and CP75-120- 
020, Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc.

Docket No. CP86-552-001, Trunkline Gas 
Company 

CAG-38.
Docket No. CP84-441-023, Tennessee Gas 

Pipeline Company, a Division of Tenneco 
Inc.

CAG-39.
Docket Nos. CP87-16-001 and 002, Yukon 

Pacific Corporation 
CAG-40.

Docket Nos. CP86-225-001. CP86-247-001 
and 002, Texas Eastern Transmission 
Corporation 

CAG-41.
Docket Nos. RP74-50-010 through 015 and 

023, Florida Gas Transmission 
Corporation (Basic Magnesia. Inc., et a/.j 

CAG-42.
Docket No. CP86-483-000, ANR Pipeline 

Company 
CAG-43.

Docket Nos. CP87-231-000 and CP87-232- 
000, Alabama-Tennessee Natural Gas 
Company 

CAG-44.
Docket Nos. CP87-39-000 and CP87-40-000.

Granite State Gas Transmission, Inc. 
Docket No. CP87-70-000, Portland Pipeline 

Corporation 
CAG-45.

Docket No. CP87-196-000, Transcontinental 
Gas Pipe Line Corporation

Docket No. CP87-203-000, Consolidated 
Gas Transmission Corporation and North 
Penn Gas Company 

CAG-46.
Docket No. CP86-574-000, Natural Gas 

Pipeline Company of America 
CAG-47.

Docket No. CP87-20-000, Williston Basin 
Interstate Pipeline Company 

CAG-48.
Docket Nos. CP81-225-002, Great Lakes 

Gas Transmission Company 
CAG-49.

Docket Nos. CP84-4-003 and CP86-664-003, 
Natural Gas Pipeline Company of 
America 

CAG-50.
Docket No. CP87-293-0Q0, Tennessee Gas 

Pipeline Company, a Division of Tenneco 
Inc.

C AG-51.
Docket No. CP87-115-000, Tennessee Gas 

Pipeline Company, a Division of Tenneco 
Inc.

CAG-52.
Docket No. CP86-510-000, Mountaineer 

Gas Company v. Columbia Gas 
Transmission Corporation and Weirton 
Service Pipeline Company 

Docket No. ST88-1431-000, Weirton 
Service Pipeline Company 

C AG-53.
Docket No. RP86-14-017. Columbia Gulf 

Transmission Company 
Docket No. RP86-15-017, Columbia Gas, 

Transmission Corporation 
CAG-54.

Docket Nos. CP85-78-000 and 001,
Mountain Fuel Resources, Inc.

CAG-55.
(A) Docket No. CP78-532-009, Ozark Gas 

Transmission System
(B) Docket No. IN86-6-000, Ozark Gas 

Transmission System
CAG-56.

Docket Nos. CP87-150-001 and CP87-197- 
001, United Gas Pipe Line Company

I. Licensed Project Matters 
P-1.

Project No. 2381-001, Utah Power & Light 
Company. Application for new license 
(relicense filed by Utah Power & Light 
Company for the Ashton—St. Anthony 
Project No. 2381

II. Electric Rate Matters 
ER-1.

Docket No. ER87-496-000, Baltimore Gas 
and Electric Company. Tariff filing 
regarding auctioning of excess capacity. 

ER—2
Docket Nos. ER85-204-000, 003 and ER85- 

603-001, South Carolina Generating 
Company, Inc. Opinion and order 
determining just and reasonable rates. 

ER-3.
Docket No. EL86-37-001, Consumer 

Advocate Division of the West Virginia 
Public Service Commission and 
Maryland People’s Counsel, 
Complainants v. Allegheny Generating 
Company, Respondent 

Docket No. EL86-36-001. David M. Barasch, 
Consumer Advocate of Pennsylvania, 
Complainant v. Allegheny Generating
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Company, Respondent. Opinion and 
order determining just and reasonable 
rates.

Miscellaneous Agenda
M - l .  , * , *

Reserved
M-2. ,

Reserved
M - 3 , .

Docket No. RM87-34-000, Regulation of 
Natural Gas Pipelines After Partial 
Wellhead Decontrol. Remand of Order 
No. 436.

I. Pipeline Rate Matters
R P -1  .

Docket Nos. RP82-58-011 through 017, 
Panhandle Eastern Pipe Line Company

Docket Nos. RP82-105-001 through 004, 
Central Illinois Light Company. Order on 
rehearing of Opinion No. 265 including 
minimum bill and sole supplier issues,

R P -2 . ^
Docket Nos. RP82-55-006 through RP82-5- 

020 and RP87-7-000. Transcontinental 
Gas Pipe Line Corporation. Order on 
rehearing on Opinion No. 260 concerning 
rate design and minimum bill.

R P -3 . | § ' I  M $ 0
Docket Nos. RP81-54-023 through 032, 

RP82-12-014 through 021* Tennessee Gas 
Pipeline Company, a Division of Tenneco 
Inc. Order on rehearing of Opinion No. 
249 concerning minimum bill, cojst 
classification, allocation and rate design.

R P -4 .
Docket Nos. RM83-71-040 and 041, 

Elimination of Variable Costs From 
Certain Natural Gas Pipeline Minimum 
Commodity Bill Provisions. Order on 
rehearing of Order No. 380-E concerning 
minimum commodity bills.

R P -5 . v «  c -
Docket Nos. RP82-124-000, RP81-53-000, 

RP81-55-000 and RP85-149-000, East 
Tennessee Natural Gas Company. 
Opinion and order on exceptions to 
initial decision and proposed settlement.

R P -6 .

Docket Nos. RP87-26-000,003,004, 005,006 
and RP85-178-015, Tennessee Gas 
Pipeline Company, a Division o f Tenneco 
Inc. O rder on  ra tes and term s for 
transportation and requests for 
rehearing.

R P -7 .

Docket Nos. RP87-55-000 and TA 81-1-21- 
022, Columbia Gas Transmission 
Corporation. Order concerning contract 
reformation cost issues.

R P -8 .

Docket Nos. TA82-1-21-012, TA 82-1-21- 
013, TA82-1-21-014, TA82-1—21-018 and 
TA82-1-21-020, Columbia Gas 
Transmission Corporation. Order on 
rehearing concemirtg the June 14,1985, 
PGA settlement.

r p - 9 . - ■ : a :

Docket Nos. TA81-1-21-022 through 027, 
Columbia Gas Transm ission 
Corporation. O rder bn rehearing 
concerning rem and of Opinion No. 204.

II. Producer Matters
c m . • * . * -  . .  v. .

Reserved

III. Pipeline Certifícate Matters 
CP-1.

Docket Nos. CP87-159-000 and CP87-304- 
000, Pacifíc Gas Transmission Company. 
Order No. 436 blanket certifícate 
application.

CP-2.
Docket Nos. CP85-621-000, CP86-674-000, 

CP85-713-001, CP85-714-001, CP85-716- 
000, CP85-889-000 and CP86-53-000,
ANR Pipeline. Opinion on initial decision 
regarding requests for section 7(c) 
authorization for transportation of gas. 

CP-3.
Docket No. CP86-232-000, et al., Panhandle 

Eastern Pipe Line Company
Docket No. CP88-584-000, Independent 

Petroleum Association of Mountain 
States v. Panhandle Eastern Pipe Line 
Company

Docket No. CP86-663-000, Independent 
Petroleum Association of Mountain 
States v. Colorado Interstate Gas 
Company. Opinion on initial decision 
regarding requests for section 7(c) 
authorization for transportation of gas. 

Kenneth F. Plumb,
Secretary. ¡, v
[FR Doc. 67-16930 Filed 7-22-87; 11:22 am]
BILLING CODE 6717-01-M

SECURITIES AND EXCHANGE COMMISSION
Notice is hereby given, pursuant to the 

provisions of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of July 27,1987:

Closed meetings will be held on 
Tuesday, July 28,1987, at 2:30 p.m. and 
on Thursday, July 30,1987, following the 
2:30 p.m. open meeting. Open meetings 
will be held on Thursday, July 30,1987, 
at 10:00 a.m. and 2:30 p.m., in Room 
1C30.

The Commissioners, Counsel to the 
Commissioners, the Secretary of the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who are responsible for 
the calendared matters may also be 
present.

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or more 
of the exemptions set forth in 5 U.S.C. 
552b(c)(4), (8), (9)(A) and (10) and 17 
CFR 200.402(a)(4), (8), (9)(i) and (10), 
permit consideration of the scheduled 
matters at a closed meeting.

Commissioner Fleischman, as duty 
officer, voted to consider the items listed 
for the closed meeting in closed session.

The subject matter of the closed 
meeting scheduled for Tuesday, July 28, 
1987, at 2:30 p.m., will be:

Institution of injunctive action.
Settlement of injunctive action.
Settlement of administrative proceedings of 

an enforcement nature.

Institution of an administrative proceedings 
of an enforcement nature. ' *

Amendment of an administrative 
proceeding.

The subject matter of the open 
meeting scheduled for Thursday, July 30, 
1987, at 10:00 a.m., will be:

1. Consideration of whether to authorize 
publication of a release proposing for 
comment two alternative versions of a new 
Rule 433 which would allow, if certain 
conditions are met, the prospectus meeting 
the requirements of section 10(a) of the 
Securities Act of 1933 (“final prospectus“) to 
be sent to an investor no later than five (5) 
business days following the date a 
confirmation of sale is sent to an investor in a 
firm commitment offering of securities sold 
for cash. For further information, please 
contact Gerard S. DiFiore at (202) 272-2589.

2. Consideration of whether to authorize 
publication of a release proposing for 
comment proposed amendments to Rule 81 of 
the Commission’s regulations on Information 
and Requests, which would permit immediate 
publication of interpretative and no-action 
letters written by the Commissioner’s staff at 
the time such letters are sent or giyen to the 
requesting party, unless temporary 
confidential treatment is granted. For further 
information, please contact Michael Hyatte 
or Kenneth L  Wagner at (202) 272-2573.

3. Consideration of whether to authorize 
publication of a release which reproposes for 
comment a revised Rule 701, new temporary 
Rules 702 and 703 and a revised Form 701 to 
provide an exemption from the registration 
requirements of the Securities Act of 1933 for 
offers and sales of securities pursuant to 
employee benefit plans or compensation 
contracts of issuers that are not subject to the 
reporting requirements of the Securities 
Exchange Act of 1934. For further 
information, please contact John D. Reynolds 
a t (202) 272-2644.

The subject matter of the open 
meeting scheduled for Thursday, July 30, 
1987, at 2:30 p jn ., will be:

Oral argument on an appeal by Adrian 
Antoniu from the decision of an 
administrative law judge. For further 
information, please contact R. Moshe Simon, 
at (202) 272-7400.

The subject matter of the closed 
meeting scheduled for Thursday, July 30, 
1987, following the 2:30 p.m. open 
meeting, will be:

Post oral argument discussion.

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Patrick 
Daugherty at (202) 272-3077.
Shirley E. Hollis,
Assistant Secretary.
July 21,1987.

[FR Doc. 87-16969 Filed 7-22-87; 3:45 pmj 
BILLING CODE S01O-Ot~M



27902

Corrections

This section of the FEDERAL REG ISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents and volumes 
of the Code of Federal Regulations.
These corrections are prepared by the 
Office of the Federal Register. Agency 
prepared corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

DEPARTMENT OF DEFENSE

48 CFR Part 215

Department of Defense Federal 
Acquisition Regulation Supplement; 
Contracting by Negotiation

C orrection
In proposed rule document 87-15848 

appearing on page 26363 in the issue of 
Tuesday, July 14,1987, make the 
following correction:

215.804-1 [Amended]

In the third column, in section 215.804- 
1, following the seventh line, insert 
“shall request only that data which the 
contracting officer”.
BILLING CODE 1505-01-0

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 53

[FRL-3141-9(e)l

Ambient Air Monitoring Reference and 
Equivalent Methods

Correction
In rule document 87-13711 beginning 

on page 24724 in the issue of 
Wednesday, July 1,1987, make the 
following correction:

On page 24725, in the third column, m 
the second complete paragraph, in the 
second line “.05”should read “0.5”.
BILUNG  CODE 1505-01-0

ENVIRONMENTAL PROTECTION 
AGENCY

[OPTS-400005; FRL-3187-8]

Emergency Planning and Community 
Right-To-Know Programs; Denial of 
Toxic Chemical List Petition

Correction
In notice document 87-12348 beginning 

on page 20142 in the issue of Friday,
May 29,1987, make the following 
corrections:

1. On page 20143, in the first column, 
in the fourth paragraph, in the 16th line, 
“to” should read “o f ’.

2. On the same page, in the third 
column, in the first complete paragraph, 
in the 16th line, insert a comma after 
“fluorosis”.

3. On page 20145, in the table, in the 
second column, the last entry should be 
followed by a footnote reference “5”.
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION 
AGENCY

[PP 4G3039/T543; FRL-3219-7]]

Renewal of Exemptions From 
Requirement of Tolerances

Correction
In notice document 87-13926 

appearing on page 23718 in the issue of 
Wednesday, June 24,1987, make the 
following correction:

On page 23718, in the third column, in 
the date line, “June 9” should read “June 
8”.

BILLING CODE 1505-01-D

Executive Office of the President 

Office of Administration

3 CFR PART 102

Office of Personnel Management

5 CFR PART 723

Federal Register 

Vol. 52, No. 142 

Friday, July 24, 1987

Merit System s Protection Board

5 CFR PART 1207

Office of the Special Counsel

5 CFR PART 1262

Federal Labor Relations Authority

5 CFR PART 2416

National Aeronautics and Space 
Administration

14 CFR PART 1251

Securities and Exchange Commission

17 CFR PART 200

Overseas Private Investment 
Corporation

22 CFR PART 711

African Development Foundation

22 CFR PART 1510

National Labor Relations Board

29 CFR PART 100

National Archives and Records 
Administration

36 CFR PART 1208

Veterans Administration

38 CFR PART 15

Federal Emergency Management 
Agency

44 CFR PART 16

Enforcement of Nondiscrimination on 
the Basis of Handicap in Federally 
Conducted Programs

Correction
In proposed rule document 87-14491 

beginning on page 25124 in the issue of 
Thursday, July 2,1987, make the 
following corrections:
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§ — .150 [Corrected]

1. On page 25138, in the third column, 
in § — 150(a) introductory paragraph, in 
the fifth line, “usable” was misspelled.

§ — .160  [Corrected]

2. On page 25139, in the third column, 
in § — 160(d), in the eighth line, 
“program” should read “proposed” and 
in the ninth line, “proposed” should read 
"program”.
BILUNG CODE 1505-01-0

D E P A R TM E N T  O F  L A B O R

Mine Safety and Health Adm inistration

30 C F R  Part 57

Safety Standards fo r Methane in Metal 
and Nonm etal Mines

Correction

In rule document 87-14978, beginning 
on page 24924, in the issue of 
Wednesday, July 1,1987, make the 
following corrections:
§ 57.22005 [Corrected]

1. On page 24945, in the first column, 
in § 57.22005(f)(1), in the sixth line, “the” 
should read “an”.

2. On the same page, in the second 
column, in § 57.22005(g), in the fifth line, 
“90” should read “30”.

§ 57.22232 [Corrected]

3. On page 24948, in the second 
column, in § 57.22232, in the section 
heading, “0.25” should read "0.5”, and in 
the first line “0.25” should read "0.5”.

§ 57.22233 [Corrected]

4. On the same page, in the second 
column, in § 52.22233, in the section 
heading, “0.25” should read “0.5”, and in 
the first line “0.25” should read “0.5”.

§57.22240 [Corrected]

5. On page 24949, in the first column, 
in § 57.22240, in the fifth line, “the mine” 
should read “affected areas”.
BILLING CODE 1505-01-0
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D E P A R TM E N T  O F  E D U C A TIO N  

34 C F R  Part 646

Student Support Services Program

AGENCY: Department of Education. 
ACTION: Final regulations.

s u m m a r y : The Secretary amends the 
regulations for the Student Support 
Service Program formerly called the 
Special Services for Disadvantaged 
Students Program. Amendments are 
needed to implement changes made in 
the statute authorizing the Student 
Support Services Program, Title IV-A-4 
of the Higher Education Act of 1965, 
(HEA) by the Higher Education 
Amendments of 1986, Pub. L. 99-498. 
EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. If 
you want to know the effective date of 
these regulations, call or write the U.S. 
Department of Education contact 
person.
FOR FURTHER INFORMATION CONTACT:
Mr. Richard Sonnergren, Division of 
Student Services, U.S. Department of 
Education, L’Enfant Plaza, P.O. Box 
23772, Washington, DC 20026-3772. 
Telephone: (202) 732-1804. 
SUPPLEMENTARY INFORMATION:

Background
The Student Support Services Program 

was formerly called the Special Services 
for Disadvantaged Students Program. 
Under the Student Support Services 
Program, the Secretary awards grants to 
institutions of higher education for the 
purpose of providing support services to 
low-income, first-generation or 
physically handicapped college students 
to enhance their academic skills, 
imcrease their retention and graduation 
rates, and as appropriate, facilitate 
entrance into four-year colleges or 
graduate and professional programs.

Explanation of Changes
The amended HEA changed the name 

of the program to the Student Support 
Services Program, and revised the 
definition of a ‘‘first generation college 
student.” The definition was amended to 
address the situation where the student 
resided with, and was supported by, 
only one parent. Section 646.4(d) has 
been revised to accommodate the 
amended definition of a “first generation 
college student."

The amended HEA also expanded the 
services to be provided to students to 
include counseling and peer counseling 
to assist students at junior and

community colleges enroll in four year 
institutions.

Wai ver of Noticè of Proposed 
Rulemaking

In accordance with section 
431(b)(2)(A) of the General Education 
Provisions Act (20 U.S.C. 1232(b)(2)(A)), 
and the Administrative Procedure Act, 5 
U.S.C. 553, it is the practice of the 
Secretary to offer interested parties the 
opportunity to comment on proposed 
regulations. However, since these 
amendments only incorporate statutory 
changes, public comment could have no 
effect on the content of these 
regulations. Therefore, the Secretary has 
determined that publication of a 
proposed rule is unnecessary and 
contrary to the public interest under 5 
U.S.C. 553(b)(B).

Exécutive Order 12291

These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
Order.

Regulatory Flexibility Act Certification

The Secretary certifies that these final 
regulations would not have a significant 
economic impact on a substantial 
number of small entities. These 
regulations are technical in nature, and 
amend existing regulations which have 
been previously determined to not have 
had any significant impact on a 
substantial number of small entities.

Paperwork Reduction Act of 1980

These regulations have been 
examined under the Paperwork 
Reduction Act of 1980 and have been 
found to contain no information 
collection requirements.

Assessment of Educational Impact

The Secretary has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.

List of Subjects in 34 CFR Part 646

Bilingual education, Education, 
Education of disadvantaged, Education 
of handicapped, Government contracts, 
Grant programs—education.
(Catalog of Federal Domestic Assistance 
Number 84.042—Student Support Services 
Program (formerly Special Services for 
Disadvantaged Students Program))

Dated: July 7,1987.
W illiam  J. Bennett,
Secretary of Education.

The Secretary amends Part 646 of 
Title 34 of the Code of Federal 
Regulations, as follows:

P A R T  646— [ A M E N D E D ]

1. The authority citation for Part 646 is 
revised to read as follows:

Authority: 20 U.S.C. 1070,1070d-lb.

2. In Part 646 remove the words 
“Special Services for Disadvantaged 
Students Program” and add, in their 
place, the words “Student Support 
Services”, in the part title and in § 646.1.

§§ 646.1,646.2,646.3,646.4,646.5, 646.6, 
646.10,646.30,646.31,646.32,646.40 
[Amended]

3. In Part 646 remove the words 
“Special Services” and add, in their 
place, the words “Support Services” in 
the following places:
(a) Section 646.1;
(b) Section 646.2;
(c) Section 646.3 (introductory text);
(d) Section 646.4 (a) and (b);
(e) Section 646.5 (heading and 

introductory text);
(f) Section 646.6 (section heading);
(g) Section 646.10 (section heading), (a) 

and (b);
(h) Section 646.30 (b);
(i) Section 646.31 (f)(1) and (f)(l)(iii), 

(h)(1) and (h)(2)(iv);
(j) Section 646.32 (a)(1);
(k) Section 646.40 (introductory text).

4. Section 646.3 is amended by 
revising paragraph (c) to read as 
follows:

§ 646.3 Eligible project participants: 
General.
*  *  ' *  • ' *  ' *  ; -

(c) Has a need for academic support, 
as determined by the grantee, in order to 
pursue successfully a postsecondary 
educational program; and

. *  *  *  it it

5. Section 646.4 is amended by 
revising paragraph (d)(1) to read as 
follows:

§ 646.4 Eligible project participants: 
Selection requirements. 
* * * * *

(d) (l)(i) Except as provided in 
paragraph (d)(l)(ii) of this section, a 
student qualifies as a “first generation 
college student” if neither of the 
student’s parents received a 
baccalaureate degree.

(ii) If a student regularly resided with 
and received support from only one 
parent, the student qualifies as a first
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generation college student if that parent 
did not receive a baccalaureate degree. 
* * * * *

6. Section 646.10 is amended by 
redesignating paragraph (a)(8) as 
paragraph (a)(9), adding a new 
paragraph (a)(8), and revising 
paragraphs (a)(4) and newly 
redesignated (a)(9) to read as follows:

§ 646.10 Kinds of projects the Secretary 
assists under the Student Support Services 
Program.

(a) * * *
(4) Tutorial services, counseling and 

peer counseling;
* * * * *

(8) Activities designed to assist 
students currently enrolled in two-year 
institutions in securing admission and 
financial assistance for enrollment in a

four-year program of postsecondary 
education; and

(9) Programs and activities as 
described in paragraphs (a)(1) through
(8) of this section which are specially 
designed for students of limited 
proficiency in English.
* * * * *

[FR Doc. 87-16732 Filed 7-23-87; 8:45 am] 
BILLING CODE 4000-01-M





Friday
July 24, 1987

Part III

Department of the 
Treasury
Office of the A ssistant Secretary 
(Dom estic Finance)

17 CFR  Ch. IV

Implementing Regulations for the 
Government Securities Act of 1986; Final 
Rule



27910 Federal Register / Vol. 52, No. 142 / Friday, July 24, 1987 / Rules and Regulations

D E P A R TM E N T  O F  T H E  T R E A S U R Y

Office of the Assistant Secretary 
(D om estic Finance)

17 C F R  C h . IV

Im plem enting Regulations for the 
G o vernm ent Securities A ct of 1986

AGENCY: Office of the Assistant 
Secretary (Domestic Finance), Treasury.
a c t io n : Final rule.

SUMMARY: The Department of the 
Treasury is issuing final regulations as 
required by the Government Securities 
Act of 1986 (the “Government Securities 
Act” or “GSA”). These regulations 
reflect proposed regulations issued by 
the Treasury on February 25,1987 (52 FR 
5660), a temporary rule issued on May
26,1987 (52 FR 19641) and the Treasury’s 
response to comments received thereon. 
The final rule adopts the temporary rule, 
with amendments.

The GSA requires the Secretary of the 
Treasury (the “Secretary”) to adopt 
rules and regulations concerning the 
financial responsibility, protection of 
investor securities and funds, 
recordkeeping, reporting and audit of 
brokers and dealers in government 
securities. The GSA also requires the 
Secretary to adopt regulations relating 
to the custody of government securities 
held by depository institutions. The 
regulations are designed to enhance the 
protection of investors in government 
securities while maintaining a fair, 
honest and liquid market in such 
securities. Subchapter A of the 
regulations covers government securities 
brokers and dealers. Subchapter B of the 
regulations deals with custody of 
government securities by depository 
institutions, including those that are 
government securities brokers or 
dealers.

The GSA requires that all government 
securities brokers and dealers either be 
registered with the Securities and 
Exchange Commission (“Commission” 
or “SEC”J by July 25,1987, or have 
provided notice of their status as a 
government securities broker or dealer 
to either the SEC (in the case of 
registered brokers or dealers) or the 
appropriate federal financial institution 
supervisory agency (in the case of 
commercial banks and thrift institutions) 
by July 25,1987. This requirement has 
been delayed by these regulations to 
October 31,1987 for certain futures 
commission merchants.
EFFECTIVE DATE: July 25,1987. See also 
17 CFR 402.1(f), 403.7, 404.2(c), 404.4(c), 
404.5(b), 405.1(c) and 450.5.

FOR FURTHER INFORMATION CONTACT: 
Anne Meister (Federal Reserve Liaison 
Officer), Room 553, Bureau of Public 
Debt, Department of the Treasury, 999 E 
Street, NW., Washington, DC 20239, 
(202) 376-4304, or Ellen Seidman 
(Special Assistant to the Under 
Secretary), Room 4414, Main Treasury 
Building, 1500 Pennsylvania Ave», NW„ 
Washington, DC 20220, (202) 566-2278.

For information concerning financial 
responsibility (capital) and Form G-405, 
contact: Norman Carleton (Assistant 
Director, Office of Government Finance 
& Market Analysis), Room 3044, Main 
Treasury Building, 1500 Pennsylvania 
Ave., NW., Washington, DC 20226, (202) 
566-2330.

For information concerning 
possession or control of customer 
securities and Part 450, contact: Cindy 
Reese (Senior Attorney and Special 
Assistant), Room 503, Bureau of Public 
Debt, Department of the Treasury, 999 E 
Street, NW., Washington, DC 202391, 
(202) 376-4320, or Virginia Rutledge 
(Attorney-Advisor), Room 2025, Main 
Treasury Building, 1500 Pennsylvania 
Ave., NW., Washington, DC 20220, (202) 
535-4890.
SUPPLEMENTARY INFORMATION:

I. Background
The GSA establishes, for the first 

time, a federal system for regulation of 
brokers and dealers who transact 
business exclusively in government 
securities, or a government securities 
business combined with business in 
non-security financial instruments, 
exempted securities and/or futures and 
other commodity interests regulated by 
the Commodity Futures Trading 
Commission (“CFTC”). The Secretary is 
to adopt rules and regulations 
concerning the financial responsibility, 
protection of investor securities and 
balances, recordkeeping, reporting and 
audit of government securities brokers 
and dealers.1 Previously unregulated 
government securities brokers and 
dealers must also register with the SEC 
and join a self-regulatory organization.2

1 Section 15C(b) of the Securities Exchange Act of 
1934 [15 U.S.C. 78o-5(b)]. All citations to the 
Securities Exchange Act (hereinafter the “Act4’) will 
refer to the section of the Act followed by the 
parallel citation to the United States Code in 
brackets. Title I of the GSA, which provides for 
regulation of government securities brokers and 
dealers, amends the Act, in part by adding Section 
15C.

* Section 15C(a)(l)(A),(e) [15 U.S.C. 78o- 
5(a)(1)(A), (e)[. Currently unregulated persons 
(including subsidiaries and affiliates of financial 
institutions) and registered brokers or dealers 
uncertain of their status as government securities 
brokers or dealers are urged to contact the Office of 
the Chief Counsel, Division of Market Regulation, 
Mail Stop 5-1, Securities and Exchange

Enforcement of the Secretary’s 
regulations with respect to newly 
registered government securities brokers 
and dealers will be carried out by the 
SEC and the appropriate self-regulatory 
organizations.3

The GSA also provides for regulation 
of all other brokers and dealers in 
government securities, all of whom 
must, by July 25,1987, notify their 
principal regulatory agency of their 
status as government securities brokers 
or dealers.4 Enforcement of the 
regulations for such entities will be 
carried out by the appropriate regulatory 
agencies.5

Hie purpose of such registration and 
regulation is to enhance the protection 
of investors in government securities by 
establishing and enforcing appropriate 
financial responsibility and custodial 
standards for government securities 
brokers and dealers. At the same time, 
the standards must respect and protect 
die integrity, liquidity and efficiency of 
the world’s largest securities market, 
which is vital to the effective 
implementation of fiscal and monetary 
policy in the United States.® In adopting 
regulations concerning those entities 
that are already regulated, such as 
brokers and dealers registered under 
sections 15 or 15B of the Securities 
Exchange Act of 1934 (the “Act”) and 
financial institutions, the Secretary of 
the Treasury is to take into 
consideration already existing

Commission, 450 Fifth Street, NW., Washington, DC 
20549, as soon as possible. Financial institutions 
uncertain of their status should contact their 
appropriate regulatory agency or the SEC.

8 Section 15C(c)(l), 19(g)(1) [15 U.S.C. 78o-5(c)(l), 
78s]. The Act also contains criminal penalties 
enforced by the Department of Justice. Section 32 
(15 U.S.C. 78ffJ,

4 Section 15C(a)(l)(B), (b) [15 U.S.C. 78o- 
5(a)(1)(B), (b)).

8 Generally, the appropriate regulatory agency for 
a  financial institution is that institution's federal 
supervisory agency. It is the SEC for all others, 
including brokers and dealers registered with thè 
SEC wider sections 15 or 15B of the Act and 
financial institutions that do not have a federal 
supervisory agency. Section 3(a)(34)(G) [15 U.S.C. 
78c(a)(34)(G)].

Brokers and dealers in Small Business 
Administration (“SBA”) individual loan certificates 
and pool certificates under the authority of sections 
5(f)—SCh) of die Small Business Act (15 U.S.C. 634(f)— 
(h)J are government securities brokers or dealers. 
The SBA has informed the Department that, in 
addition to requirements under the Act, pool 
assemblers must be qualified with the SBA pursuant 
to 13 CFR 120.703. The SBA intends to take the 
position that, notwithstanding Chapter III, Part 2, of 
the Secondary Market Program Guide, pool 
assemblers may register under section 15C of the 
Act (if otherwise eligible) and thereby be subject to 
the Treasury financial responsibility rules, 17 CFR 
402X

• Government Securities Act of 1986, Pub.-L. 99- 
571, section 1,100 Stat. 3208 (1986) (hereinafter cited 
as GSA).



Federal Register / VoL 52, No. 142 / Friday, July 24, 1987 / Rules and Regulations 27911

regulation with a view toward 
preventing overly burdensome or 
duplicative regulation.7

The final regulations constitute the 
Secretary’s third response to these 
mandates. As required by the GSA, they 
become effective on July 25,1987.® All 
government securities brokers and 
dealers must register or give notice by 
July 25,1987, and must be in compliance 
with the final regulations on that date.9
Consultation and Comments

As discussed in the preambles to the 
proposed and temporary regulations, in 
developing the regulations the 
Department has consulted extensively 
with other federal regulators, affected 
parties, and trade and professional 
associations. During the period since 
publication of the temporary regulations, 
that process has continued. In addition, 
representatives of the Department have 
continued to participate in conferences 
and seminars to discuss the proposed 
regulations. The Department received 
over 20 written comments in response to 
the temporary regulations. Among the 
commenters were 12 of the 40 primary 
dealers, two banks that are not primary

1 Section 15C(b)(3)(C) [15 U.S.C. 78o-5(b)(3)(QJ; 
132 Cong. R ea  H9251 (Oct. 6.1986).

* The requirement that the final regulations 
become effective immediately results from the 
confluence of the statutory requirements of section 
402 of the GSA, mandating the date on which the 
rules are to take effect, and of the Administrative 
Procedure Act to receive and take into account 
comments on the proposed regulations published 
February 25,1987 and the temporary regulations 
published May 28,1987. See 5 U .S.C 553 (b), (c). The 
Department notes, however, that since the final 
regulations largely adopt the temporary regulations 
and since section 401 of the GSA provides that the 
statutory requirements of the GSA do not become 
effective until July 25,1987, as a practical matter the 
final rules have been published in the form of 
temporary rules with a 60-day delay of effective 
date. Moreover, the effective date of a number of 
the most difficult requirements in the rules is 
delayed beyond July 25. The Department therefore 
finds that there is good cause to provide for 
immediate effectiveness of the final rule. 5 U.S.C. 
553(d)(3).

• GSA, supra note 8, section 402. See, however, 
the limited registration delays provided in §§ 401.7 
and 401.8 of the regulations. In addition, because of 
the difficulties of achieving compliance with several 
of the regulations before July 25,1987 several of the 
regulations, in particular the market risk (“haircut”) 
calculations of Part 402 relating to financial 
responsibility, and related possession or control, 
recordkeeping and audit rules, will not become fully 
effective until the end of October 1987. The 
regulations in Part 403 relating to hold-in-custody 
repurchase agreements take effect in stages and 
become fully effective on January 31,1988. The rules 
relating to custodial holdings of government 
securities by depository institutions (Part 450) also 
do not become effective until October 31,1987.

Previously unregulated government securities 
brokers and dealers are reminded that, in addition 
to the regulations to be promulgated under the GSA, 
they are subject to the provisions of sections 10(b), 
15(c)(1), 17(f)(1) and 17(f)(2) of the Act and the 
regulations promulgated by the SEC thereunder.

dealers, three brokers, one self- 
regulatory organization, and three trade 
associations—the Public Securities 
Association ("PSA”), the Government 
Securities Brokers Association and the 
Institute of Foreign Bankers.

The comments generally supported 
the approach taken in the temporary 
regulations. Comments on the temporary 
regulations concentrated mainly on 
operational problems that could arise 
from the requirements of Part 403 
relating to hold-in-custody repurchase 
agreements, confirmations and buying in 
of securities, and related sections of Part 
450. In addition, a number of comments 
were received requesting delayed 
effective dates, transition rules and 
clarifications. These comments and the 
Department’s response thereto are 
discussed in the following section-by­
section analysis. The Department 
appreciates the commenters’ general 
adherence to the Department’s request 
that comments on the temporary 
regulations recognize the need of 
affected parties to rely on regulations 
known to the maximum extent possible 
before the July 25 effective date and 
therefore to limit comments to 
provisions likely to result in serious and 
widespread operational difficulties. The 
Department has responded by making 
changes in the temporary regulations 
only to respond to such problems and 
for clarification. As noted in the 
preamble to the temporary regulations, 
the rulemaking process under the GSA 
is a continuing one, and the Department 
therefore welcomes suggestions for 
changes or modifications to the final 
rule.

II. Section-by-Section Analysis of 
Regulations

A. Part 400-Rules o f General 
Application

1. Section 400.1. No comments were 
received on this section of the 
temporary regulations and it is adopted 
without amendment.

2. Section 400.2. Four comments 
reflected continuing concern with the 
status of Treasury Department 
interpretations of SEC rules, and 
particularly with the potential for 
inconsistent interpretations. This 
potential is an inevitable consequence 
of the decision of the Treasury— 
supported by virtually all commenters— 
largely to adopt SEC rules.

Problems potentially can arise in 
several ways. First, Treasury may 
interpret rules uniquely its own, such as 
§ 402.2a(a) (relating to haircuts on 
Treasury market risk instruments) in a 
manner at variance with analogous SEC 
regulations. Second, Treasury may

interpret its modifications of SEC 
rules 10 in a manner that appears to 
conflict with the underlying rules. Third, 
Treasury and the SEC may differ on the 
appropriate interpretation of an SEC 
rule adopted by Treasury.

The Department and the SEC 
recognize these problems, and propose 
to deal with them as follows. First,
§ 400.2(c)(4) has been amended to 
provide that in responding to a request 
for an interpretation, the Department 
will, where appropriate, consult with the 
appropriate regulatory agencies. 
Particularly in the case of a request by a 
financial institution, this consultation 
will frequently include not only the 
requester’s appropriate regulatory 
agency but also, in order to assure 
consistency, the other financial 
institution supervisory agencies and in 
certain cases the Commission.

Second, § 400.2(c)(4) has also been 
amended to provide for the possibility of 
formal concurrence by the staff of the 
appropriate regulatory agency in a 
Treasury interpretation. As a matter of 
practice, the Department believes this 
will be appropriate only when the 
Department is interpreting a Treasury- 
adopted SEC or financial institution 
supervisory agency regulation with 
respect to a registered government 
securities broker or dealer or with 
respect to the government securities 
transactions of a registered broker- 
dealer or financial institution. Treasury 
believes its interpretations will be 
followed by the appropriate regulatory 
agencies with respect to the entity that 
is the subject of the request without a 
formal concurrence, and the process of 
obtaining formal concurrence may 
substantially delay issuance of an 
interpretation.11 However, where it is 
possible to obtain such concurrence 
within a reasonable period of time, the 
interpretation will thereby obtain the 
full force and effect of an interpretation 
issued by the staff of the appropriate 
regulatory agency.

10 This category will be quite small after final 
Treasury and SEC rules concerning repurchase 
agreements have been adopted. This is the major 
area in which modifications of SEC rules were made 
in the temporary rules, and as SEC and Treasury 
rules are brought into conformity with each other, 
Treasury modifications will be eliminated.

11 Having adopted SEC regulations, the Treasury 
has adopted all existing relevant interpretations—  
this is the only manner in which any consistency 
can be obtained in the short run. To the extent that 
newly registered government securities brokers or 
dealers find any of these troublesome, they should 
so inform the Treasury, SEC and relevant self- 
regulatory agency, in general the National 
Association of Securities Dealers (“NASD"). To 
date, Treasury has found it possible to respond to 
these problems once they have been brought to its 
attention.
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Finally, Treasury and the SEC have 
agreed that the staffs of the two 
agencies will meet quarterly to discuss 
issues that have arisen and questions 
that need to be resolved. These meetings 
may also include the other regulaitory 
agencies and the self-regulatory 
organizations. It is the firm expectation 
of the Department, however, that the 
excellent day-to-day coordination and 
cooperation among all the agencies 
which has occurred to date will 
continue, rendering the quarterly 
meetings useful largely to review actions 
and to raise to higher policy levels 
issues that the staffs have been unable 
to resolve.

The Department recognizes that these 
procedures do not produce iron-clad 
assurances of perfect consistency. That 
would be obtainable only if Treasury 
ceased its rulemaking function or 
adopted regulations entirely distinct 
from SEC regulations—neither of which 
is contemplated by the GSA. However, 
the Department believes that these 
provisions for coordination, which in 
formality go beyond those provided in 
analogous situations,12 will reduce to a 
minimum the incidence of inconsistency.

Other changes have been made in 
§ 400.2 to direct inquiries to the Office of 
the Commissioner, Bureau of the Public 
Debt. As discussed in the preamble to 
the temporary regulations, the 
Department has determined that 
implementation of the regulations 
should be the continuing responsibility 
of that office. The Departmental 
Offices—particularly the Offices of die 
Assistant Secretary (Domestic Finance) 
and die General Counsel—intend to stay 
involved with the regulations, 
particularly with respect to major 
modifications or amendments. Section 
400.2(b)(2) has teen  amended to clarify 
the Department’s authority to interpret 
the statutory language of section 15C(b) 
of the Act and related sections. Except 
as described, § 400.2 of die temporary 
regulations is adopted as final.

One commenter asked that Treasury 
clarify what must be included in a 
request for an interpretation pursuant to 
§ 400.2(c)(3)(iii). The requirement that 
the requester provide the “writer’s 
opinion on the matter, and the basis of 
such opinion" is not meant to require 
that the writer prepare a proposed 
response letter, but merely to require 
that the writer include a reasoned basis 
for the requested response. The same 
commenter requested that Treasury

12 For example, there are no formal coordination 
procedures concerning SEC enforcement of 
Regulation T  adopted by the Board of Governors of 
the Federal Reserve System ("Board”) under section 
7 of the Act.

clarify that a superseding interpretation 
that would nullify prospectively a prior 
interpretation is one made to the 
requester. This is the case, but the 
Department cautions that in such a 
situation others should not rely on the 
superseded interpretation. In addition, 
persons relying on identical 
interpretations previously issued to 
them in writing should be aware that the 
Department may issue a superseding 
interpretation without a request for one.

3. Section400.3. This section of the 
temporary regulations is adopted with 
three amendments. Paragraph (j), the 
definition of “financial institution,” has 
been amended to clarify that a 
subsidiary or affiliate of a financial 
institution may also be a financial 
institution, but only if the subsidiary or 
affiliate is independently (a) a bank, (b) 
a foreign bank, or (c) an institution 
insured by the Federal Savings and Loan 
Insurance Corporation. The SEC has 
informed the Department that it takes 
the position that for purposes of the 
GSA, any bank, including a savings 
bank, that is insured by the Federal 
Deposit Insurance Corporation is a 
“bank.” Paragraph (n) has teen  
amended to clarify that a bank 
municipal securities dealer is treated in 
these rules as a financial institution 
rather than as a registered broker or 
dealer.

The Department received a comment 
concerning the derivation of the 
definition of “associated person,”
§ 400.3(c). This definition is derived 
from Rule G-3 of the Municipal 
Securities Rulemaking Board. The 
Department notes that the definition is 
“for the purpose of these regulations,” 
and unless adopted by a seif-regulatory 
organization it is in practice relevant 
only to financial institution government 
securities brokers and dealers. The 
Department also received several 
questions that indicated that the use in 
paragraph (c)(3)(i) of the term “fiduciary 
capacity," defined in paragraph (i) to 
refer to the financial institution, was 
confusing. Therefore paragraph (c) has 
been amended to refer to persons whose 
functions consist of carrying out a 
financial institution’s activities in a 
fiduciary capacity, examined as such. 
This also conforms more completely to 
the exemption for fiduciary activities m 
§450.3.

4. Section 400.4. Paragraph (d)(1) of 
this section has teen  amended at the 
request of the staff of the Board to 
require that the appropriate regulatory 
agency be provided with a  list of all 
persons with respect to whom a 
financial institution is relying on a Form 
MSD-4 or U-4 in lieu of filing a Form G-

FIN-4. This will provide the financial 
institution regulatory agencies with a 
complete list of all persons associated 
with a financial institution’s government 
securities activities. The remainder of 
the section is adopted without 
amendment.

5. Section 400.5. This section of the 
temporary regulations is adopted as 
final.

6. Section 400.6. Subsection (a) of this 
section has been amended to clarify that 
the requirement to file a withdrawal 
notice arises whether or not a firm has 
originally registered or given notice, if 
such registration or notice was in fact 
required. Hie amendment is not in any 
way meant to exonerate the firm for 
failing to register or give notice. The 
remainder of the section is adopted 
without amendment.

B. Part 401—Exemptions
1. Section 401.1. No comments were 

received on this section of the 
temporary regulations, which provides 
an exemption from the provisions of 
section 15C of the Act and the 
regulations thereunder for those 
organizations whose government 
securities transactions are limited to 
savings bond transactions and any other 
activity exempt as provided in Part 401. 
Therefore, die temporary rule will 
become the final rule without change.

The Department notes that the 
recordkeeping requirements of Part 404 
do not apply to any savings bond 
transactions of any government 
securities broker or dealer.13 
Furthermore, the Department does not 
consider that any other parts of these 
regulations are applicable to savings 
bond transactions.

2. Section 401.2. Section 401.2 of the 
temporary rales provides an exemption 
for depository institutions whose 
government securities transactions are 
limited to submitting tenders for 
customers on a fully disclosed basis for 
the purchase on original issue of United 
States Treasury securities and other 
exempt activities. Institutions relying on 
this exemption must comply with Part 
450 of the regulations concerning 
custodial holdings of government 
securities. The Department received no 
comments on die temporary rule. 
Therefore, the temporary rule will 
become the final rule.

The Department has been asked 
whether financial institutions that, as an 
accommodation to customers, accept 
United States Treasury securities for 
redemption will be required to register.

«  See 17 CFR 240.17a-3(c), 404-2(a){6), 404.4(a)(1), 
and 12 CFR 12.2(e), 208^k)(l)(v), 344.2(e).
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The Department does not consider this 
activity to be a government securities 
activity requiring registration under the 
Act.

3. Section 401.3. The Department 
received two comments on this section 
of the temporary regulations. One 
commenter objected to the Department’s 
clarifications in the temporary 
regulations that: (i) The 500 transaction 
de minimis provision may not be added 
to networking transactions and (ii) the 
term “fully disclosed basis” with respect 
to networking means that the 
transacting government securities 
broker or dealer must receive and 
maintain customer information.

With respect to the first point, the 
position was adopted because the 500 
transaction limitation is essentially a 
final screen to excuse from regulatory 
requirements an entity that by definition 
holds itself out or solicits business as a 
government securities broker. T o  allow 
such an institution to transact 500 
brokerage transactions in addition to an 
unlimited number of networking 
transactions would be inconsistent with 
Congress’s determination not to exclude 
financial institutions from the definition 
of government securities broker. The 
definition of “fully disclosed basis” in 
§ 401.3(a)(2)(ii)(D) is not meant to 
require the financial institution to 
monitor the recordkeeping activities of 
the transacting government securities 
broker or dealer. Rather, it requires that 
the parties agree that such records will 
be kept by the transacting broker or 
dealer and that the financial institution 
provide die transacting broker or dealer 
with the information required for that 
purpose.

The second comment received 
concerned the applicability of $ § 401.3 
and 401.4 to branches and agencies of 
foreign banks. As stated in the preamble 
to the temporary regulations, the 
Department was concerned that such 
entities might be able to use the 
exemptions in those sections to engage 
in government securities transactions 
(such as brokerage transactions and 
repurchase transactions) with United 
States customers without a sufficient 
capital base in the United States. The 
temporary regulations therefore 
precluded brandies and agencies of 
foreign banks from using either of those 
exemptions.

The Institute of Foreign Bankers 
(“Institute”) expressed serious concern 
that, in order for the Department to 
achieve its objective of ¡requiring 
branches and agencies to have U.S, 
based capital for all U.S. customer 
government securities transactions 
through the reserve formula of § 403.5(e), 
the Department had excluded such

entities from the definitions of “financial 
institution” in those sections. The 
Department notes that the exclusion 
was required to accomplish the desired 
result only because such entities are 
“financial institutions” for all other 
purposes of the Act and regulations. 
However, in recognition of the potential 
precedential issues cited by the Institute 
as well as the purpose o f the exclusion, 
paragraphs (c) of § § 401.3 and 401.4 of 
the final regulations have been amended 
to delete the exclusion and new 
paragraphs (b)(2) have been added to 
each section to condition use of the 
exemption on compliance with the 
reserve formula of § 403.5(e).
Particularly since branches and agencies 
relying on the exemption will not have 
notified the Board or the Comptroller of 
the Currency of their government 
securities activities, the Department 
expects them to assist examining 
agencies in enforcement of this 
requirement The Department will 
consider modification of the exemption 
if it becomes apparent that the condition 
is unenforceable.

The remainder of § 401.3 of the 
temporary regulations is adopted 
without amendment.

4. Section 401.4. Other than the 
comment of the Institute of Foreign 
Bankers discussed above, the 
Department received no comments on 
this section. Except for the modifications 
to paragraphs (b) and (c) discussed in 
connection with § 401.3, the temporary 
rule is adopted as final

Three ¡points should be made with 
respect to this exemption. First it 
supplements but does not displace the 
exceptions in the ¡statutory definition of 
“government securities dealer,” section 
3(a)(44) of the Act, in particular the 
exception for banks engaging in 
fiduciary activities. Second, all financial 
institutions engaging in repurchase 
transactions with customers should 
carefully examine § 403.5(d) of the 
regulations to determine whether that 
section is  applicable to their activities 
and if  so whether their activities are 
conducted in the manner described in 
that section. Finally, purchases and 
sales of government securities from or to 
customers without an agreement to 
resell or repurchase (other than 
brokerage transactions or transactions 
described in | § 401.1 or 401.2), including 
“due bill” sales, will render a financial 
institution ineligible for the exemption.

5. Sections 401.5, 401.6, 401.7, 401.8. No 
comments were received on these 
sections of the temporary regulations. 
With the exception of correction of a 
typographical error in § 401.5(b)(2), the 
temporary regulations are adopted as 
final.

C. Part 402—Financial Responsibility
1. Section 402.1. This section provides 

that certain government securities 
brokers and dealers are not subject to 
this part, provides a special capital rule 
that certain government securities 
brokers may elect and a capital rule for 
futures commission merchants that are 
registered government securities brokers 
or dealers, and states the effective date 
of the part. Changes from the temporary 
regulations to this section (other than 
minor wording changes) are confined to 
paragraph (e), which relates to 
government securities interdealer 
brokers.

The Government Securities Brokers 
Association and two interdealer brokers 
submitted comments voicing concern 
that two aspects o f  the § 402.1(e)(2) 
definition df government securities 
interdealer broker could be interpreted 
as indicating that Treasury had 
determined that the government 
securities interdealer brokers function 
as principal rather than agent: (i) The 
use of the word “broker” rather than 
“agent”; and (ii) the use of the term 
"partially disclosed basis.” In addition, 
they were concerned that the inclusion 
of die words “have the right to obtain 
[the name of a counterparty]’’ as an 
alternative basis for determining that a 
trade was made on a “partially 
disclosed basis” might raise concerns 
about whether trading was conducted 
on a truly blind basis.

The Department wishes to emphasize 
that it has not taken and is not taking 
any position on the legal status or 
liability of a government securities 
interdealer broker as principal or agent, 
and that nothing in this preamble or the 
regulations should be interpreted 
otherwise. Indeed, the decision to use 
die term “broker” rather than “agent” in 
the definition stems in part from this 
concern.

With respect to die term “partially 
disclosed basis,’” the commenters are 
correct in noting that this is a term of art 
usually implying a transaction as 
principal. To avoid this implication, the 
definition has been amended to use the 
term “identified group basis.” This is 
also more descriptive of the manner in 
which blind brokering operates—that 
counterparties know a list of entities 
from which the counterparty will be 
chosen, but do not, a t the time of the 
transaction, know or have the right to 
know the counterparty to a specific 
transaction.14

14 Although settlement of mortgage-backed 
securities frequently is  made on a  name give-up 
basis, counterparties are not permitted to ¡rescind 
the trade once the counterparty is known.
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The same commenters objected to the 
haircut for net exposure to 
counterparties. The Department has 
decided to retain this haircut, which will 
encourage monitoring of exposure by the 
government securities interdealer 
brokers and assure that there is some 
capital cushion as the chance of 
problems occurring increases. By 
encouraging monitoring, this haircut 
helps to reduce the risks inherent in 
blind brokering. The idea of pooling 
exposure information from all the 
interdealer brokers to an independent 
party, as was suggested by several 
commenters, goes beyond the regulatory 
framework set up by the Government 
Securities Act and implies establishing a 
system of trading and monitoring that 
comes close to a formal exchange.

The counterparty exposure haircut 
also retains some parity of capital 
treatment between government 
securities interdealer brokers and other 
government securities brokers subject to 
§ 402.2. The Department wishes to 
reiterate that it intends to re-examine 
the capital requirements for government 
security brokers after some experience 
is gained under the current rule in order 
to determine whether a capital to 
volume ratio test might be more 
appropriate, and, if so, what classes of 
brokers should be subject to a broker 
rule rather than the requirements of 
§ 402.2.

Changes have been made to clarify 
that certain loans to commercial banks 
of immediately available funds 
(commonly referred to as "fed funds 
sales") held in connection with the 
clearance of securities need not be 
deducted from the net worth of a 
government securities interdealer broker 
nor are they included in net exposure. 
These changes, which were also made in 
i  402.2, are discussed in the context of 
§ 402.2 below.

The grace period for net pair-off 
receivables and money differences has 
been lengthened. This is also discussed 
in more detail in connection with the 
same change made in § 402.2.

The Department wishes to clarify that 
election to meet the requirements of 
paragraph (e) need not be made 
effective until the last business day of 
October, and consequently until that 
date the capital requirement for 
interdealer brokers is liquid capital, as 
defined in § 402.2(d), of not less than 
$50,000.

2. Sections 402.2 and 402.2a. Section
402.2 is the capital rule for government 
securities brokers and dealers and 
§ 402.2a (Appendix A) is the detailed 
description of the calculation of the 
market risk haircut

Repurchase and Reverse Repurchase 
Agreement Deficits

The temporary regulations have been 
modified in these final regulations to 
incorporate deductions for repurchase 
agreement deficits that were adopted by 
the SEC on June 4,1987, effective 
September 9,1987.15 New subparagraph 
402.2(d)(3) modifies the deduction for 
repurchase agreement deficits adopted 
by the SEC and refers to paragraph 
numbers in SEC Rule 15c3-l after the 
June 4 rule amendments become 
effective.

A repurchase agreement deficit occurs 
when die market value of the securities 
underlying the agreement exceeds the 
contract price. The basic deduction 
under the SEC rule is for the amount by 
which the value of the underlying 
securities exceeds 105 percent of the 
contract price in the case of Treasury 
securities, 110 percent of the contract 
price in the case of other government 
securities, including mortgage-backed 
securities, and 120 percent in the case of 
other securities.

The Department has adopted the 
basic SEC rule with respect to 
repurchase agreement deficits but has 
not adopted the additional 
concentration charge nor the aggregate 
repurchase agreement deficit test 
contained in the new SEC rule. The 
Department believes that these two 
additional aspects of the SEC 
repurchase agreement deficit rule are 
unnecessary in the context of § 402.2 
because the problems they are meant to 
address—concentration and total 
exposure—are dealt with by the haircuts 
for net credit exposure in the Treasury 
rule. In addition, the deduction for 
aggregate repurchase agreement deficits, 
were it incorporated in § 402.2, would 
require an additional counterparty 
allocation rule in order to make possible 
the determination of net counterparty 
exposure.

As indicated in the preamble to the 
temporary regulations, these final 
regulations incorporate the deductions 
for reverse repurchase agreement 
deficits adopted by the SEC on June 4.16 
A reverse repurchase agreement deficit 
occurs when the contract price of the 
reverse repurchase agreement exceeds 
the market value of the underlying 
securities. The Department has not 
modified the SEC rule.

The Department has decided to adopt 
without modification the same grace 
periods for margin calls with respect to 
these deductions and the same threshold

** Securities Act Release No. 34-24553,52 FR 
22295 (June 11,1987).

»« Ibid.

levels for determining required 
deductions for repurchase agreement 
deficits as provided in the SEC rule in 
order that all broker and dealer 
participants in these markets be subject 
to similar rules with respect to 
repurchase and reverse repurchase 
agreements, in particular with respect to I 
the more constraining deductions.

"Excess” Margin on Reverse Repurchase I 
Agreements

The Department has decided not to 
incorporate at this time a rule similar to ! 
the SEC rule, adopted June 4,1987, 
which increases the minimum required 
net capital when "excess” margin on a 
reverse repurchase agreement is 
received. The SEC rule is tailored to the 
SEC net capital rule and would require 
modification in order to be incorporated 
in § 402.2, which imposes a ratio test. 
Excess margin on reverse repurchase 
agreements is not in itself risk to the 
dealer but risk to counterparties, which 
is not generally addressed by rules 
concerning required capital, but if it 
develops that there are abuses 
concerning excess margin on reverse 
repurchase agreements by government 
securities dealers and brokers subject to 1 
§ 402.2, the Department will have to 
revisit this issue, v
Deductions for "Fed Funds Sales”

The Department has decided to clarify 1 
that government securities brokers and 
dealers subject to § 402.2 (or, as 
mentioned above, to | 402.1(e)) need not I 
deduct as unsecured receivables certain 
overnight loans to commercial banks 
(commonly referred to as "fed funds 
sales”) of funds held in connection with 
the clearance of securities. Also, as two 
commenters suggested, these loans have 
been removed from net credit exposure.

From the point of view of a 
government securities broker or dealer, 
these loans are similar to bank deposits, 
including time deposits, for which there 
is no deduction. The Department is 
aware, though, of concern that these 
overnight loans can become for certain 
dealers quite large in relation to their 
capital. While the Department feels it 
important to clarify the treatment of 
these loans under these final 
regulations, it is the Department’s 
intention to study this matter further 
along with the SEC and the Federal 
Reserve. A 100 percent deduction for 
these loans appears inappropriate, but 
some partial credit or concentration 
charge may be indicated. The 
Department wishes to emphasize that 
the treatment of these loans for the 
purposes of the Treasury capital rule 
may well be changed at a later date.
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Grace Period for Net Pair-Off 
Receivables and Money Differences

Six commentere suggested a longer 
grace period than one business day for 
net pair-off receivables and money 
differences. The final regulations in new 
subparagraph | 402.2(d)(5) grant a 
longer grace period and clarify when die 
grace period terminates. The grace 
period terminates immediately before 
the close of the third business day 
following the day the funds are due. The 
Department decided to extend the grace 
period in order not to discourage pair­
offs and in order to  grant a reasonable 
amount of time to oollect funds before 
there is a capital Charge. Of course, 
during the grace period the amounts 
owed to die dealer are included in net 
credit exposure for the purposes of the 
counterparty exposure and 
concentration of credit haircuts.

For example, trades in the same 
security with the same counterparty are 
made on Monday for settlement 
Tuesday. The trades are paired off, and 
funds arising from the pair off are not 
received by the dealer on Tuesday. If  
the dealer does not receive the funds on 
Friday, then at the close of the business 
day on Friday a deduction is taken for 
the net pair-off receivable. A  capital 
computation reflecting the situation as 
of the close on Friday would include this 
deduction for the purposes of this rule.

As mentioned above, the same Change 
was made to the government securities 
interdealer broker rule (§ 402.1(e)).

Net Credit Exposure and Counterparty 
Exposure Haircut

Several commentere criticized the 
counterparty exposure haircut of 5 
percent as too high. However, the 
Department has decided to leave this 
factor at 5 percent. 11118 is the same 
factor that the Federal Reserve Bank of 
New York used in its voluntary capital 
adequacy guidelines. There are also 
some significant omissions from net 
credit exposure (see § 402.2(g)(1) (i)). As 
mentioned above, the rule has been 
changed to clarify that certain overnight 
loans to commercial banks are not 
included in net credit exposure. Demand 
deposits, marketable certificates of 
deposit, commercial paper, and other 
marketable instruments are also not 
included.

This is a new haircut and the 
Department intends to monitor how it is 
working. As experience is gamed by 
market participants, examiners, and 
regulators with this new type of haircut 
for securities firms, certain adjustments 
may need to be made. Also, as 
discussed above, some type of capital 
charge may be appropriate for the

overnight loans made by dealers to 
depository institutions. In the context of 
reviewing how the credit charges are 
operating in practice, the Department 
will reconsider at a later date the 
appropriate level of the haircut.

With respect to the interaction of the 
determination of net credit exposure and 
the charges for repurchase agreement 
and reverse repurchase agreement 
deficits, net credit exposure to a 
counterparty ¡may be reduced by the 
amount of the net charge taken for such 
deficits to the same counterparty. The 
Department notes that the SEC /rules 
incorporated in § 402.2 allow the deficit 
charge to be reduced by, among other 
items, margin calls outstanding for one 
business day. If the deficit charge is 
reduced, then the resulting reduction in 
net credit exposure is  lowered by the 
same amount. There is, o f course, no 
grace period for items included in net 
credit exposure.

The Department has decided not to 
impose a haircut on exposure to a 
Federal Reserve bank.

Definition of Treasury Market Risk 
Instruments and Unlisted Options

The Department specifically asked in 
the preamble to the temporary 
regulations for comments concerning the 
treatment of unlisted options. Three 
commentere supported the treatment of 
unlisted options in the temporary 
regulations. However, SEC and NASD 
staff have expressed concern about the 
valuation of unlisted options which are 
defined to be Treasury market risk 
instruments.

In light Of these comments, the 
Department has decided to include only 
unlisted options on Treasury securities 
in the definition of Treasury market risk 
instrument. These unlisted options are 
to be included in the determination of 
net worth at their approximate market 
value (i.e., intrinsic value plus time 
value) and are included in the 
determination of the Treasury market 
risk haircut. Other urilisted options are 
included in the determination of net 
worth at intrinsic value and the haircut 
to be included iri the other securities 
haircut is the deduction required by 
Appendix A to SEC Rule T5c3-1.17

In arriving at this decision, the 
Department took .seriously the concerns 
expressed about the practical difficulties 
of valuing unlisted options. This task, 
while still ne w to examiners, is easier 
with respect to Treasury securities 
because o f the availability of reliable 
price data and the certainty o f the 
payment stream. This cannot be said

17 17 CFR 240.15c3-la.

with respect to mortgage-backed 
securities.

The Treasury expects that examiners 
will be able to determine whether the 
valuation given by government 
securities brokers and dealers to 
urilisted options on Treasury securities 
is reasonable. A number of accepted 
option pricing models are available and 
assumptions concerning Treasury 
securities, such as volatility, should be 
easier to arrive at than for unlisted 
options on other types of securities.

The Department notes that to the 
extent that positions in  Treasury market 
risk instruments form part of a  hedge 
with unlisted options now defined not to 
be Treasury market risk instruments, 
these positions can be used to  lower the 
haircuts required by the SEC rules and 
removed from the Treasury market risk 
haircut calculation.

The Department realizes that the 
treatment of options is perhaps not 
optimal and hopes that if  there is 
dissatisfaction with the rule, either 
because of problems that develop in the 
examination process or because of the 
risk ascribed to txption positions as a 
result of the workings of the rule, that a 
better treatment can be developed in 
cooperation with the SEC, the NASD, 
and market participants.

The definition of Treasury market risk 
instrument has also been clarified to 
make explicit that only marketable 
certificates of deposit are included.

Credit Volatility Haircut 
(§ 4D2.2(g)(l)(iv))

Options have been removed from the 
credit volatility haircut. The temporary 
regulations were ambiguous on how to 
include them, and because of this 
difficulty, it was judged best to exclude 
them.

The maturity o f money market 
instruments subject to the credit 
volatility haircut has been changed to 
greater than 44 days so that a ll money 
market instruments that fall in Category 
B are included.

Haircut Factors (§ 402.2(f)(2))

The net position haircut factor for 
Category H has been lowered from 5 
percent to 4.5 percent. Hie offset haircut 
factor for this category has consequently 
been lowered to 0.9 percent (20 percent 
of 4.5 percent). There has been a 
reduction in price volatility of longer 
maturity securities since the Department 
last looked at volatility at the beginning 
of the year.

As indicated earlier, the Treasury 
plans to review the haircut factors 
periodically and make adjustments
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when there has been a significant 
change in market developments.

Haircuts for Primary Dealers

Four commenters suggested that the 
Treasury lower the haircuts for primary 
dealers. However, because of the 
generally greater recognition of risk 
reduction through hedging under the 
Treasury rule than under the SEC rule 
and because other dealers appear to 
have good access to the market, the 
Department has decided that all dealers 
subject to § 402.2 should use the same 
haircut factors in determining their 
liquid capital to haircut ratio.
Definition of ‘‘Gross Short Immediate 
Position” (§ 402.2a(a)(l)(ii)(A)}

Two commenters suggested that the 
words ‘‘term financings” replace ‘‘bank 
loans’* in the definition of gross short 
immediate position. This change has 
been made.
Other Securities Haircut (§ 402.2a (b))

The language of § 402.2a(b)(l) has 
been modified to state that a Treasury 
market risk instrument may be excluded 
from the Treasury market risk haircut 
calculation and included in the other 
securities haircut calculation if it forms 
part of a hedge with a position subject 
to the other securities haircut. In other 
words its inclusion in the other 
securities haircut must serve to reduce 
this haircut.

New § 402.2a(b)(3) has been added to 
clarify that the haircut resulting from 
undue concentration 18 is determined by 
reference to 10 percent of liquid capital.

One commenter suggested that use of 
haircut factors which are used for the 
SEC’s alternative net capital 
requirement18 be allowed to 
government securities dealers and 
brokers subject to § 402.2 in determining 
the other securities haircut. The 
Department has not adopted this 
suggestion. The alternative net capital 
requirement is tied to a greater reserve 
requirement under SEC Rule 15c3-3. 
There is no such direct link between the 
Treasury capital rule and the Reserve 
formula; consequently, it was decided 
that the haircut factors of the alternative 
net capital requirement should not be 
incorporated in § 402.2.
Charges for Fails to Deliver and for 
Nondelivery to a Customer

One broker asked for lower haircuts 
on aged fails to deliver. This will be 
decided on a case by case basis but

»• SEC Rule 15cS-l(c)(2tfviKM). 17 CFR 240.15c3- 
l(c)(2Hvi)(M).

19 SEC Rule 15c3-l(f), 17 CFR 240.15c3-l(f).

such reductions will not be included in 
the general rule.

The Department also realizes that 
under current SEC interpretations these 
rules result in no charge for nondelivery 
of a security to a customer for 35 days 
and then only if there is a deficit [i.e., 
the market value of the security has 
declined below the contract price). This 
contrasts with a charge after five days 
for an aged fail to deliver (which by 
definition can only be with respect to 
another dealer or broker). The 
Department decided that to change this 
situation in the final regulations without 
opportunity for comment is 
inappropriate but plans to consider 
alternatives in consultation with the 
SEC.
TBA (‘‘To Be Announced”) Transactions 
in Mortgage-Backed Securities

The Department wishes to clarify that 
long TBA positions in mortgage-backed 
securities that are Treasury market risk 
instruments may not be offset against 
short positions in such mortgage-backed 
securities in determining the gross long 
or gross short immediate position in 
mortgage-backed securities because of 
the uncertainty of what will be 
delivered. However, a short TBA 
position may be offset against a long 
position if the long position could be 
used to make delivery on the TBA. 
Consequently, long TBA positions and 
short TTBA positions can be offset if 
whatever is delivered on the long TBA 
can be used for delivery on the short 
TBA. In general, net immediate positions 
in mortgage-backed securities are 
determined by netting long and short 
positions in such securities with the 
same pool number.

Forward Positions
The Department wishes to clarify that 

in determining gross long and gross 
short forward positions, if a long and 
short forward contract mature on the 
same day and are on the same security, 
they may be netted. Of course, if these 
contracts are with different 
counterparties, they will enter 
separately into the determination of net 
credit exposure for the separate 
counterparties.

3. Section 402.2c (Appendix C). The 
language of Appendix C has been 
modified to clarify that the 
consolidation rules are similar to the 
SEC’s rule.20

The rules require a parent government 
securities broker or dealer to recognize 
all guaranteed obligations or liabilities 
of subsidiaries or affiliates in the 
parent’s liquid capital calculation.

Unless the parent has obtained an 
opinion of counsel that the subsidiary’s ■  I 
or affiliate’s assets would be available ■  £ 
to the parent if needed, the parent must I  J 
also add the haircuts of any guaranteed ■  * 
subsidiary or affiliate to the parent’s I  1 
own haircuts. Flow-through of capital I  ( 
benefits and consolidated calculation of H  1 
haircuts of the parent and guaranteed ■  < 
subsidiaries and affiliates are permitted I  1 
only if the opinion of counsel described f l  ( 
above has been obtained. A parent firm 
may obtain flow-through capital benefits I 
from its non-guaranteed majority owned 
and controlled subsidiaries and 
affiliates only if it has obtained the 
required counsel opinion.

The subsidiaries, if subject to the 
capital requirements of Part 402, must 
meet the capital requirement on a stand­
alone basis. Two commenters suggested 
that only the consolidated entity be 
required to meet the capital requirement i 
if tiie subsidiary were fully guaranteed 
by the parent firm. This proposal was 
not accepted in order to maintain 
consistency with the SEC rule.

4. Section 402.2d (Appendix D).
Appendix D concerns satisfactory 
subordination agreements. No 
comments were received, and no 
modifications have been made to this 
section.
D. Part 403—Protection o f Customer 
Securities and Balances

Seventeen comment letters addressed 
various provisions in Part 403. Most of 
these comments related to the 
provisions governing the treatment of 
securities that are the subject of hold-in­
custody repurchase transactions and 
provisions requiring buy-ins of securities 
under certain circumstances.

1. Section 403.2. The temporary 
regulations required registered 
government securities brokers and 
dealers to comply with SEC Rule 8c-l,21 
concerning the hypothecation of 
customer securities, with certain minor 
modifications. Two comments were 
received on this provision.

One commenter requested Treasury to 
exempt from this rule any government 
securities dealer that may qualify for the 
exemption in paragraph (k)(2)(i) of SEC 
Rule 15c3-3. This commenter argued 
that if a dealer does not hold any 
customer securities or funds and thus 
qualifies for the (k)(2)(i) exemption, then 
it should not be considered to have 
“securities carried for the account of 
any customer” for purposes of SEC Rule 
8o-l. The specific concern that 
prompted this comment was the 
situation where a dealer receives only

** 17 CFR 240.80-1.*0 See 17 CFR 15c3-lc.
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part of the aggregate amount of 
securities needed to make a delivery to 
a customer. If the customer will not 
accept a partial delivery, then the dealer 
may retain the securities received 
overnight but may need to use them in a 
repurchase transaction or to 
collateralize a bank loan to finance the 
position.

The SEC has indicated that the phrase 
"securities carried for the account of 
any customer” is not interpreted to 
include securities that are to be paid for 
by the customer only upon delivery.22 
As a result, the rule is inapplicable in 
the situation described above and the 
Department does not believe an explicit 
exemption is necessary.

Another comment was made to the 
effect that the Treasury modification of 
the clearing lien exemption in this 
provision had the result of narrowing 
the clearing lien to loans made to 
acquire specific securities. This 
commenter pointed out that a lien on a 
particular security that resulted from the 
extension of credit may be released 
when that security is delivered out and 
other securities become subject to the 
lien. It was suggested that any loan 
incidental to the clearing of transactions 
in securities through a clearing bank 
should qualify for the exemption.

The Department agrees that the 
exemption should apply to a “floating” 
clearing lien without regard to the 
particular security that gave rise to the 
lien. The suggested language is broader 
than necessary, however, since the 
Department is of the opinion that a lien 
that qualifies for this exemption should 
arise from the actual extension of credit 
for securities transactions. Therefore, a 
change has been made in this provision 
to substitute the word “any” for the 
word “the” in the phrase “for a loan 
made to acquire the securities subject to 
said lien.”

2. Section 403.4. Section 403.4 contains 
the rules concerning protection of 
customer funds and securities that are 
applicable to registered government 
securities brokers and dealers. With the 
exception of § 403.4(e), which governs 
hold-in-custody repurchase transactions, 
the rule requires compliance generally 
with SEC Rule 15c3-3.2S For ease of 
reference, discussion of issues relating 
to hold-in-custody repurchase 
transactions has been organized under 
appropriate subparagraph headings.
Since $ 403.4(e) and § 403.5(d) contain 
parallel provisions dealing with hold-in­
custody repurchase transactions that are 
applicable respectively to registered

** Securities Exchange Act Release No. 34-2822, 
11FR10983 (March 17,1941).

** 17 CFR 240.15c3-3.

government securities brokers and 
dealers and financial institutions that 
are government securities brokers and 
dealers, issues common to both 
subsections are discussed jointly here.
Sections 403.4(e) and 403.5(d)
Restrictions on Hold-in-Custody 
Transactions of Less Than $1,000,000

The temporary regulations provided 
that for hold-in-custody repurchase 
transactions with a contract price of less 
than $1,000,000, substitution of securities 
that are the subject of the transaction is 
permitted only if the broker or dealer is 
granted the right to substitute in the 
repurchase agreement and if the broker 
or dealer additionally has obtained the 
prior consent of the counterparty to 
substitution on the trading day on which 
the substitution is to occur.

Four commenters objected to the 
provision because they felt that it would 
significantly impact smaller investors by 
excluding them from the repurchase 
market altogether. The commenters felt 
that most brokers and dealers would 
discontinue offering hold-in-custody 
repurchase transactions to smaller 
investors, rather than incur the cost and 
burden of obtaining those investors’ 
additional consent or forgo intra-day use 
of the investors’ securities. The 
commenters also indicated such 
investors would find it too costly to use 
tri-party or deliver-out repurchase 
arrangements and therefore may be 
forced into less safe investments.
Finally, the commenters noted that the 
disclosure requirements and other 
provisions of the Treasury regulations 
should provide counterparties with 
sufficient protection. One commenter 
also proposed an exception to the rule in 
which, if a customer is engaged in any 
hold-in-custody repurchase transaction 
of $1,000,000 or more with a broker or 
dealer, the customer would not be 
required to consent to specific 
substitutions for any simultaneous 
transactions of less than $1,000,000 with 
the same broker or dealer.

The Department has carefully 
reviewed the comments received on this 
provision and discussed such comments 
at length with the SEC, which recently 
published for comment a virtually 
identical rule.24 The concerns of 
commenters on both the proposed and 
temporary regulations that such a 
provision could eliminate the 
availability of hold-in-custody 
repurchase transactions for smaller 
investors have been given additional 
consideration. As a result, the

* 4 Securities Exchange Act Release No. 34-24554, 
32 FR 22493 (June 12,1987).

Department has eliminated the 
restriction in the final rule. Accordingly, 
references to a requirement for specific 
prior consent to substitution (other than 
a general consent in the repurchase 
agreement) have been eliminated from 
§ § 403.4(e) and 403.5(d) in the final rule. 
The Department understands that the 
SEC staff concurs with this approach 
and will recommend to the Commission 
that it adopt a conforming change to its 
recently proposed rule.

In its reconsideration, the Department 
has taken into account the significant 
increases in customer protection that 
will be afforded in repurchase 
transactions by virtue of other measures 
contained in the rule, such as the 
requirements for registration and 
examination of all government securities 
brokers and dealers, the financial 
responsibility and recordkeeping rules 
being imposed, the requirement that 
repurchase agreements be in writing, the 
requirement for confirmation of specific 
securities that are the subject of hold-in­
custody repurchase transactions, and 
the new disclosure requirements 
advising counterparties of the risks that 
they incur with hold-in-custody 
repurchase transactions, particularly if 
they grant the right of substitution.

Pool Repurchase Transactions; 
Confirmation of Specific Securities

In the preamble to the temporary 
regulations, the Department discussed a 
practice referred to as pool or bulk 
repurchase transactions, in which a 
dealer does not identify specific 
securities as belonging to specific 
counterparties. Instead, the dealer will 
set aside or otherwise designate a pool 
of securities to collateralize its 
outstanding repurchase transactions. In 
the proposed regulations, the 
Department had included a requirement 
that a dealer confirm specific securities 
to its counterparty in a hold-in-custody 
repurchase transaction. Four 
commenters had opposed this 
requirement since it effectively 
eliminated the ability to engage in pool 
repurchase transactions.

In the temporary regulations, the 
Department concluded that pool repos 
should not be permitted and continued 
its requirement to confirm specific 
securities to counterparties in hold-in- 
custody repurchase transactions. That 
decision was based primarily on a 
concern that it was unclear whether 
such transactions would be effective to 
convey any sort of enforceable property 
interest to the counterparties to the 
transaction.

In response to the temporary 
regulations, five commenters objected to
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this decision and asked that the 
Department reconsider. One of these 
commenters suggested that the added 
costs resulting from allocating and 
confirming specific securities for each 
hold-in-oustody repurchase transaction 
would dry up die market for such 
transactions altogether. Another 
suggested that increased costs would 
eliminate such transactions for the 
smaller investor. A sixth commenter did 
not express a view as to the need for the 
ability to engage in pool repurchase 
transactions, but expressed concern 
over the Department’s discussion of its 
uncertainty as to the interest conveyed 
in such transactions. This commenter 
suggested that the expression of our 
concerns might work to the 
disadvantage of innocent investors in 
the event of litigation involving such a 
transaction or in a similar type of 
transaction involving an undivided 
interest in a pool of securities. Some of 
the five that objected to the elimination 
of pool repurchase transactions 
expressed similar concern over the 
potential effect of the discussion in the 
temporary regulations.

Since the publication of the temporaiy 
regulations, the Department has made a 
number of inquiries to understand better 
how pool repurchase transactions are 
handled operationally and to examine 
more closely its concerns as to the 
interest conveyed. Based on these 
inquiries and on consideration of the 
issues raised by the practice, the 
Department has concluded that its 
original decision was appropriate and 
has determined to continue to require 
the confirmation of specific securities in 
connection with all hold-in-custody 
repurchase transactions.

However, the Department believes the 
concerns expressed by the commenters 
about a possible negative impact of 
statements made in the temporaiy 
regulations is not unreasonable and 
wishes to emphasize that those 
statements should not be viewed in any 
way as authoritative or conclusive. The 
Department is viewing these 
transactions as a general concept in ma 
environment in which there can be 
many variations in both operational 
practices and in applicable law. To 
express concern as to the interest 
conveyed is not to say that, in a given 
case, a valid and enforceable interest 
has not been conveyed. However, even 
with respect to repurchase transactions 
involving specific securities, several 
issues arise from the fact that the 
transactions can be characterized either 
as sales and repurchases or as secured 
transactions and that they can involve 
different types of securities that are

subject to different laws of transfer. 
Because of these complexities, which 
relate to legal issues beyond the scope 
of these rules, it is not possible to assure 
in every case that an enforceable 
interest is conveyed to the counterparty. 
The Department believes that die 
practice of pool repurchase transactions 
adds to the complexities to an extent 
that is unacceptable in the context of 
customer protection rules.

Pool repurchase transactions also 
present certain concerns of a more 
practical nature that are nevertheless 
important to the decision to require 
confirmation of specific securities. It is 
crucial to the compliance and 
examination process that a broker or 
dealer have an internal records system 
that assures the capability to monitor 
both customer securities positions and 
its own inventoiy. One means of 
imposing a discipline that will help 
assure the integrity of the internal 
records systems is to require allocation 
and confirmation of specific securities to 
specific counterparties. In addition to 
the operational concern, the Treasury is 
concerned that a confirmation referring 
to “various securities” is not entirely 
accurate in that it may suggest to a 
counterparty it has been allocated 
specific securities while the interest it 
should be receiving is more properly 
characterized as an undivided interest 
in a pool of securities.

For all of the foregoing reasons, the 
Treasury has decided to retain the 
requirement that a broker or dealer 
confirm specific securities to the 
counterparty in a hold-in-custody 
repurchase transaction. Because both 
the PSA and individual dealers have 
indicated that compliance with this 
requirement will require systems 
changes that cannot be completed by 
July 25,1987, the Treasury has decided 
to delay the effective date of the 
requirement to confirm specific 
securities until January 31,1988.
Information Required on Confirmations

Under the temporary rule, all 
government securities brokers or dealers 
that engage in hold-in-custody 
repurchase transactions are required to 
send confirmations of the securities that 
initially are the subject of a repurchase 
transaction, as well as any substitute 
securities. The confirmation was 
required to include the issuer, maturity 
date, coupon rate, and market value of 
the securities, as well as, in some cases, 
the CUSIP number, or the pool number 
for mortgage-backed securities.

Ten commenters, including the Public 
Securities Association, raised concerns 
or requested clarification relating to 
various aspects of the confirmation

requirements. Comments relating to the 
use of confirmations not identifying 
specific securities have been addressed 
in the preceding discussion.

Eight commenters objected to the 
requirement tha t the confirmation 
include the market value of the specific 
securities, stating that the requirement 
would be difficult operationally to 
implement, particularly within a very 
short time frame; that the requirement 
raises questions on methods that would 
be appropriate to determine market 
value; and that the broker-dealer’s 
valuation of the securities would be of 
no real benefit to the counterparty and, 
in fact, may be confusing. A few 
commenters proposed that, in lieu of 
noting the market value specifically, 
brokers and dealers be required to 
include a statement that the market 
value of the securities equals or exceeds 
the contract price of the repurchase 
transaction. Several commenters also 
requested that, if the Department retains 
the rule to confirm market value 
specifically, it clarify that the broker- 
dealer may use, as a means of 
determining market value for purposes 
of the confirmation, the bid price of the 
securities, plus accrued interest 
obtained by any reasonable and 
consistent methodology.

The Department believes that 
requiring market value on confirmations 
serves an important customer protection 
function in focusing the attention of both 
the counterparty and the broker-dealer 
on ensuring that securities o f sufficient 
value have been allocated to the 
transaction. This is particularly the case 
since it appears that in some sectors of 
the government securities market, 
dealers allocate securities to repurchase 
transactions based on the par amount or 
face value of the securities, and 
counterparties are unaware that the 
market value can differ substantially. 
Another concern addressed by the 
requirement to confirm market value is 
to ensure that any securities substituted 
for the securities initially allocated to 
the transaction are of adequate market 
value. For these reasons, the 
Department has decided to continue to 
require confirmations to include the 
market value of the securities confirmed. 
However, in recognition of the 
operational modifications that may be 
required by many brokers and dealers to 
implement the market value 
requirement, the effective date for this 
requirement has been delayed until 
January 31,1988, as noted in the 
discussion of § 403.7.

The Department understands that 
there is no single source for determining 
market value and that various sources
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that may be appropriate will not reflect 
precisely the same valuation of the same 
security on a given day. It is also noted, 
however, that appropriate market 
valuation is necessary for other 
purposes and, for this reason, the 
Department does not believe that the 
concerns about the appropriate 
methodology for confirmations are 
significant enough to warrant 
elimination of the requirement. For 
purposes of the confirmation 
requirement, the Department agrees 
with and has incorporated into the rule 
the suggestion that market value be 
determined by reference to the bid price 
of the securities plus accrued interest, 
obtained by any reasonable and 
consistent methodology.

One commenter also requested 
clarification of the language that 
confirmations be made “at the end of 
the trading day.” The commenter 
pointed out that confirmations 
ordinarily are printed as part of the end- 
of-the-day processing. The Department 
recognizes that a certain amount of time 
is required, after trading is completed, 
for finishing the normal processing of 
the day’s transactions and generally 
would consider that the issuance of 
confirmations as part of this process 
would satisfy the requirement to confirm 
at the end of the trading day. However 
the Department also believes that, in 
order to maximize protection of 
counterparties, the confirmations should 
be issued as quickly as possible and that 
no unnecessary delay should occur.

With respect to the provision 
describing the specific data to be 
included in confirmations, clarification 
was requested on whether the clause 
“unless other records of the broker or 
dealer issuing such confirmation identify 
the specific security in which the 
counterparty has an interest” refers to 
all of the confirmation data or just 
CUSIP and pool number. Clarification 
was also requested on whether a written 
or computer notation of CUSIP or pool 
number maintained on a separate list or 
computer file would constitute adequate 
identification on other records of the 
broker or dealer.

In the provision of the temporary rule 
describing the specific data to be 
included in the confirmations, the 
Department intended: (i) That the issuer, 
maturity date, coupon rate, par amount 
and market value of the relevant 
securities be shown in all cases, and (ii) 
that the CUSIP number of each security 
or, in the case of mortgage-backed 
securities carrying a pool number, the 
pool number, also be shown, unless the 
internal records of the broker or dealer 
that allocate specific securities to

specific counterparties also reflect the 
CUSIP numbers of the securities or, 
where applicable, the pool number. The 
Department has modified the wording of 
the rule to clarify its intent that only the 
CUSIP number or pool number may be 
excluded from the confirmation on the 
basis of other records of the broker or 
dealer. In addition, the rule has been 
clarified to provide that the par value of 
the securities must also appear on all 
confirmations.

Finally, the Department believes that 
whether a written or computer notation 
of the CUSIP or pool number as 
described above would constitute 
adequate identification on the records of 
the broker or dealer for purposes of the 
confirmation provision would depend on 
how that information is integrated into 
the other records. However, the 
Department agrees that, as a general 
matter, such information may ba 
included in a secondary record or 
subledger of a broker or dealer’s 
security position ledger provided that, 
together, the two records are sufficient 
to designate specific securities of 
specific counterparties.

One commenter also suggested that 
foreigners be permitted to waive the 
right to receive confirmations. The final 
rule has been amended to provide that 
the requirement to send confirmations 
may be waived by non-resident non-U.S. 
persons, if such persons elect, in writing, 
not to receive confirmations. It should 
be noted that the confirmation 
requirement may not be waived by any 
other persons.

Overnight Hold-in-Custody Repurchase 
Transactions

In the preamble to the temporary rule, 
the Department indicated that it was 
unwilling to exempt overnight hold-in­
custody repurchase transactions from 
the general requirements of § § 403.4 or 
403.5 because of a concern that such an 
exemption would encourage the 
conversion of term transactions to 
rolling overnight transactions as a 
means of avoiding the consent and 
disclosure requirements. Several 
commenters again suggested that either 
all overnight transactions or that 
overnight transactions with a contract 
price of $1,000,000 or more be exempt 
from all of the provisions relating to 
hold-in-custody transactions. A primary 
reason for the requested exemption was 
that the provisions of § § 403.4(e) and 
403.5(d) focus on the risks associated 
with substitution of securities, which 
ordinarily does not occur with overnight 
transaction.

The Department believes that a 
counterparty’s risk in a rolling overnight 
repurchase transaction may be the same

as the risks associated with a term 
repurchase transaction. If the funds are 
not returned to a counterparty each day, 
a rolling overnight repurchase 
transaction has the same practical effect 
as a term repurchase transaction in 
which daily substitutions occur. 
Therefore, unless the funds are credited 
to an account of the counterparty each 
day, the consent and disclosure 
provision would be applicable. 
Furthermore, it should be clarified that 
the Department’s objectives in 
formulating rules relating to hold-in- 
custody transactions were not focused 
solely on the widespread practice of 
intraday substitution of securities. The 
Department believes that the provisions 
of the rule requiring a written 
agreement, confirmations, possession or 
control of securities, and applicable 
insurance disclosures are relevant and 
appropriate protection measures for 
counterparties in all hold-in-custody 
repurchase transactions, regardless of 
the size or duration of the transaction.

Two commenters also suggested that 
non-financial institution brokers and 
dealers that do not retain the right of 
substitution should be exempt from the 
hold-in-custody provisions of § 403.4, 
since the temporary regulations 
provided such an exemption to financial 
institutions in § 403.5. Although it was 
not stated explicitly in the temporary 
rule, the Department indicated in the 
preamble that the exemption for 
financial institutions from the hold-in­
custody provisions would also be 
dependent on the delivery of the 
securities to safekeeping.

The rationale was that if the securities 
were moved away from the dealer 
function of the financial institution and 
into an independent function that had 
responsibility solely for safekeeping 
customer securities and that would itself 
be subject to the requirements of Part 
450, the transaction would be more 
similar to a tri-party or deliver-out 
repurchase transaction. Therefore, any 
difference in treatment of transactions 
under §§ 403.4(e) and 403.5(d) was 
unintended. To clarify this and to avoid 
confusion, the introductory language in 
§ 403.5(d) has been modified clearly to 
indicate that delivery to safekeeping 
without retention of a right to 
substitution is required in order to avoid 
applicability of § 403.5(d).

For purposes of this provision, a new 
definition of safekeeping has been 
added as new paragraph (f)(3). Under 
that definition, securities are deemed to 
be in safekeeping if the employees 
responsible for the custody of the 
securities: (i) Are not directly involved 
in securities transactions, (ii) are not
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subject to the control of any employees 
that have responsibility for securities 
transactions, and (iii) have die 
affirmative responsibility to maintain 
books and records relating to the 
securities maintained in safekeeping for 
the account of customers. Safekeeping 
employees would be considered subject 
to the control of an employee with 
responsibility for securities transactions 
if, for example, they were in  the same 
managerial reporting chain as such 
employee, the safekeeping employees 
were subject to evaluation by such 
employee, or the safekeeping employees’ 
compensation was linked to profits or 
fees arising from securities transactions.
Control Locations

The temporary regulations omitted as 
an acceptable control location for hold- 
in-custody repurchase transactions 
subject to | 403.4 those securities that 
have been transmitted for transfer by a 
broker or dealer to the issuer or its 
transfer agent (Rule 15c3-3(c)(3)). As 
explained m the preamble to die 
temporary regulations, the Department 
concluded that it would be unlikely dial 
this control location would be relevant 
to a hold-in-custody repurchase 
transaction and that it would be 
inapplicable in the case of book-entry 
securities, in any event.

Two commenters said this control 
location should be permitted because 
some government securities, particularly 
GNMA securities, are still in certificated 
form, and that it is possible for a dealer 
to be the owner of securities that are 
“bona fide items of transfer” and to do a 
repurchase transaction with such 
securities. They also said that 
disallowing this control location could 
inadvertently discourage the re- 
registration o f certificated securities. In 
response to these comments, the final 
regulations include "bona fide items of 
transfer” as an acceptable control 
location for hold-in-custody repurchase 
transactions.

Disclosures
One commenter noted, with respect to 

the disclosure to be provided concerning 
the coverage of the Securities Investor 
Protection Act (“SIPA”), that the rules 
do not specifically permit the disclosure 
to be set forth in the master repurchase 
agreement. This commenter also raised 
a question about whether Treasury will 
publish new regulations in the event of 
changes in the SIPC position. The 
Department contemplates that the SIPA 
disclosure will be provided in the 
repurchase agreement and this 
requirement has been clarified in the 
rule. It need not be included on each 
confirmation. However, until a written

repurchase agreement is in place, the 
appropriate insurance disclosure under 
either § 403.4(e) or § 403.5(d) must be 
provided as part of the interim - 
disclosure statement described in 
§ 403.7, If, as a result of judicial or 
legislative developments, the Securities 
Investor Protection Corporation changes 
its position with respect to the coverage 
of repurchase transactions under the 
SIPA, the Department will make 
appropriate changes to the regulations.

Another commenter proposed that 
once the requirement to obtain a written 
repurchase agreement is fully effective, 
a broker or dealer should be permitted 
to read the disclosures to a new 
customer over the telephone, provided 
that a written repurchase agreement 
with the required disclosure statements 
is executed within ten days. The 
Department has concluded that a 
disclosure statement should be in 
writing to achieve its purpose in the 
most effective manner. Thus, once the 
written agreement requirement is 
effective, a broker or dealer may not 
enter into a hold-in-custody repurchase 
transaction with a customer until the 
written agreement with the required 
disclosure provisions has been 
executed.

Another question was raised about 
the meaning of the requirement in 
I I  403.4(e) and 403.5(d) that the required 
disclosure statement concerning 
commingling of securities must be 
"prominently displayed” in the written 
repurchase agreements. The Department 
contemplates that the requirement 
would be satisfied if the disclosure is 
emphasized in any fashion that would 
visually distinguish it from other terms 
of the agreement. For example, the 
disclosure could be in larger print than 
the text of the agreement, or in boldface 
type.

In accordance with the elimination of 
special consent to substitution rules for 
transactions of under $1,000,000, the 
disclosure statement regarding the risks 
of substitution has been modified in the 
final rule. As mentioned above, an 
interim disclosure statement is also 
provided in | 403.7 of the final rule and 
is discussed further in the portion of the 
preamble relating to that section.

Exemption Under Rule 15c3-3(k)(2)(i)
The preamble to the temporary 

regulations made clear that government 
securities brokers and dealers can 
qualify for the exemption in Rule 15c3- 
3(k)(2)(i) from possession or control 
rules, but that they must still comply 
with the hold-in-custody repurchase 
agreement rules. Three commenters 
mentioned this exemption, which 
applies to brokers and dealers that carry

no margin accounts, promptly transmit 
all customer funds and deliver all 
securities, and do not otherwise hold 
customer funds or securities. Two of the 
commenters inquired about a proposed 
SEC interpretation of this exemption 
which the Department and the SEC had 
discussed.

The question that had arisen through 
telephone inquiries was whether the 
receipt or retention of funds 
representing principal and interest on 
government securities or money 
differences on government securities 
transactions attributable to customers 
would disqualify a broker or dealer from 
claiming the (k)(2)(i) exemption. It is the 
Department’s understanding that in 
many Cases a dealer conducting its 
business solely on a delivery-versus- 
payment basis may have difficulty 
tracing these amounts to the appropriate 
customer, since the dealer does not hold 
the securities in an account for a 
customer after settlement. Since the 
receipt o f these funds will occur for 
reasons beyond a dealer’s control, it 
was concluded that it would not be 
equitable to make the retention of the 
funds a basis for disqualification so long 
as the funds are set aside in a special 
account for the exclusive benefit of 
customers. The SEC has issued a no 
action letter to the NASD to this effect.

Section 403.4(f). This section 
describes the Segregated Account at a 
clearing bank that can qualify as an 
acceptable control location for purposes 
of Part 403. To qualify, the account must 
be subject to certain conditions 
"pursuant to a written clearing 
agreement” between a broker or dealer 
and its clearing bank. Two commenters 
requested clarification on whether this 
requirement would require an entirely 
new clearing agreement to be executed 
between the clearing banks and their 
dealer customers or whether the 
requirement could be satisfied by 
amendments to existing clearing 
agreements. The Department believes 
that amendments to existing 
agreements, including amendments by 
side letters that are styled as 
amendments to an existing clearing 
agreement, would be satisfactory for 
compliance with the requirements of this 
section.

3. Sections 403.4 and403.5(c) — Buy- 
ins—Fails to Receive. In the case of 
registered government securities brokers 
or dealers, the temporary regulations 
adopted the provision in SEC Rule 15c3- 
3(d)(2) that a broker or dealer is 
required to take prompt steps to buy in 
customer fully paid and excess margin 
securities shown as failed to receive 
more than 30 days. For financial
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institutions, a similar rule was adopted, 
but with a modification to provide that 
no action would be required in the case 
of mortgage-backed securities until the 
fail had been outstanding for 45 days. 
This modification was provided because 
under SEC Rule 15c3-3, the appropriate 
national securities exchange or 
association may grant extensions in 
exceptional circumstances, while the 
financial institution regulatory agencies 
did not have such authority. The eight 
commenters who addressed this issue 
objected to the buy-in requirement, 
especially in connection with securities 
of the Government National Mortgage 
Association (“GNMA”), in particular, or 
with respect to mortgage-backed 
securities more generally. They pointed 
out the frequent difficulties of buying in 
such securities, particularly where the 
customer has specified delivery of a 
particular pool with unique 
characteristics. The Department also 
understands that general problems with 
clearance and settlement of mortgage- 
backed securities, particularly those in 
physical form, contribute to the number 
of deliveries not accomplished on the 
scheduled settlement date. Although the 
general problems are expected to be 
substantially diminished by the 
development of a centralized clearance 
and settlement mechanism for mortgage- 
backed securities, the scarcity of the 
specific pools will continue to be 
problematic.

In addition to the difficulties in buying 
in mortgage-backed securities, a few 
commenters maintained that the buy-in 
requirements would also cause 
difficulties for STRIPS and "off the run" 
Treasury issues. One commenter also 
suggested that onerous buy-in 
requirements could have an impact on 
the willingness of market participants to 
trade in certain issues throughout the 
government securities market. Another 
commenter predicted that a buy-in 
requirement could be competitively 
disadvantageous for primary dealers, 
which are required to make markets in 
government securities. The commenter 
stated that forcing a buy-in of a security, 
regardless of its scarcity, could result in 
substantial costs to dealers. This 
commenter pointed out that this would 
he a problem even with straight 
Treasury issues which normally trade in 
a deep market. Such issues are 
occasionally in short supply, leading to 
the inability to obtain the security 
without substantial cost. Finally, 
commenters noted that before a buy-in 
requirement is imposed for mortgage- 
backed securities it would be necessary 
to establish buy-in procedures that

would be workable for this type of 
security.

The commenters made a variety of 
proposals to exempt mortgage-backed 
securities from the buy-in rules and/or 
to exempt or extend the buy-in period 
for other government securities. These 
suggestions were made by several 
commenters without distinguishing 
between the buy-in requirement of 
paragraph (d)(2), which is discussed 
here, and the buy-in requirement of 
paragraph (m), which is discussed 
below. Some commenters, however, 
objected only to the applicability of 
paragraph (m). In its comment letter, the 
PSA suggested the establishment of an 
industry task force to develop buy-in 
procedures. One commenter suggested, 
in lieu of a buy-in requirement a 
requirement to substitute collateral of 
equivalent market value during the time 
the fail continues. Finally, several 
commenters objected to the differential 
treatment of financial institutions in the 
rule and argued that the time frames for 
both groups should be the same and that 
the appropriate regulatory agencies 
should be given the authority to grant 
extensions.

The Department believes that a 
number of the concerns raised by the 
commenters are legitimate. However, 
the Department also notes that, since 
the buy-in requirement of paragraph
(d)(2) relates only to customers’ fully 
paid or excess margin securities, it does 
not apply to a delivery-versus-payment 
transaction. As a result, this buy-in 
requirement generally will have an 
impact only with respect to retail 
customers that have actually paid for 
securities as of the settlement date. In 
this area, the Department believes that a 
buy-in requirement is appropriate as 
part of the overall design of SEC Rule 
15c3-3 to ensure that customer securities 
positions are covered. The Department 
understands that the SEC has suspended 
enforcement of this buy-in requirement 
as it applies to mortgage-backed 
securities and notes that the PSA has 
suggested that an industry task force 
will be formed to develop buy-in 
procedures that would be appropriate 
for these securities. It is anticipated that 
enforcement will continue to be 
suspended by the SEC pending 
development of buy-in procedures that 
address, among other things, the 
permissible range or type of securities 
with certain investment characteristics 
that m aybe bought in. In recognition of 
the difficulties of implementing this buy- 
in requirement with respect to mortgage- 
backed securities, in the final 
regulations the Department has 
expressly suspended the buydn

provision for fails to receive of 
mortgage-backed securities.

The final regulations also conform the 
rule for financial institutions to the rule 
for registered government securities 
brokers and dealers, and the financial 
institution regulatory agencies have 
been given the authority to grant 
extensions in appropriate cases. The 
Department concurs with the 
commenters that it would be 
undesirable to have differing rules 
applicable to various parties within a 
series of transactions related to the 
same security.

The Department did not suspend the 
rule on buy-ins for Treasury securities 
because it is of the opinion that 
problems with the unavailability of 
particular issues occur infrequently, and 
requests for extensions may be made in 
such cases.

Buy-Ins—Customer Sell Orders

The temporary regulations adopted, 
with certain modifications, paragraph
(m) of Rule 15c3-3, a rule that had been 
suspended by the SEC for all exempted 
securities (including government 
securities). Paragraph (m) states that if a 
broker or dealer executes a sell order of 
a customer (other than a short sale) and 
the broker or dealer has not obtained 
the securities from the customer within 
ten days after the settlement date, the 
broker or dealer shall close the 
transaction with the customer by 
purchasing securities of like kind and 
quantity. The modifications in the 
temporary regulations extended the ten- 
day period to 30 days for mortgage- 
backed securities and defined a short 
sale to mean that the customer has told 
the broker or dealer that the sale is a 
short sale.

Several commenters opposed the 
application of this provision to 
government securities, questioning the 
rationale for the rule and its necessity. 
One commenter specifically requested a 
60-day time frame for mortgage-backed 
securities.

The Department understands that the 
general goals of paragraph (m) are to 
assure the close-out of transactions after 
a given period of time and to prevent a 
customer from “playing the market” 
against a dealer and refusing to deliver 
a security when the price goes up after 
the customer’s sell order has been 
executed. In addition, the rule is viewed 
as a customer protection rule on the 
assumption that a customer’s not 
delivering a security to the executing 
broker or dealer will result in that 
broker or dealer’s failure to deliver to its 
purchaser. That will likely result in a
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non-delivery of the security to another 
customer.

Although the Department believes 
these are reasonable goals, the 
Department believes that the actual 
impact of paragraph (m) in protecting 
customers against fails is uncertain in 
the government securities market The 
Department also notes that the capital 
rules of Part 402 and SEC Rule 15c3-l 
contain incentives for clearing up fails 
on transactions. Given these 
considerations and the potential for 
disruption, the final regulations exclude 
the provision making paragraph (m) 
applicable to government securities.

On June 4, the SEC proposed 
amendments to Rule 15c3-3 that would 
conform paragraph (m) to the Treasury 
temporary regulations.25 It is the 
Department’s understanding that the 
SEC will withdraw that proposal in view 
of the change to the final regulations 
discussed here. The effect of such action 
would be to leave undisturbed the order 
suspending the applicability of the 
provision to exempt securities. Because 
the suspension of a provision in the 
Code of Federal Regulations means that 
the regulation is not currently in force 
with respect to the matters suspended, 
the exclusion of any mention of 
paragraph (m) in these final regulations 
has the effect of suspending the 
applicability of that paragraph to 
government securities. Both the 
Department and the SEC will continue 
to study the matter to determine if 
eventual application of paragraph (m) in 
the government securities market is 
desirable.

4. Section 403.5. The temporary 
regulations provided that if a financial 
institution has accepted funds from a 
customer for the purchase of a security 
and does not initiate the purchase of die 
specified securities by the close of the 
next business day after receipt of a 
customer’s funds, the financial 
institution must deposit or redeposit the 
funds to the customer’s account and 
notify the customer of the redeposit. As 
discussed in the temporary rule, this 
provision was intended to minim ize the 
practice of issuing “due bills,*’ the 
obligations that result when a bank sells 
a security to a customer and receives 
payment but does not deliver the 
security sold.

Three commenters objected to the 
provision because “due bills provide an 
important source of liquidity insofar as a 
financial institution can offer a security 
to a customer even when the security is 
unavailable in the market”. Although the 
Department recognizes that the general

25 Securities Exchange Act Release No. 34-24554, 
52 FR 22493 (June 12,1987).

ability to sell securities that ohe does 
not currendy have in hand is an 
important factor in the overall liquidity 
of the government securities market the 
interests of customer protection also 
demand that prompt action be taken to 
obtain the security sold. Therefore, the 
Department’s intent in formulating the 
rule was to remove the incentive for a 
financial institution to delay action on 
initiating the purchase of a security for a 
customer; it is entirely reasonable for 
the customer to expect prompt 
placement of its purchase order, 
particularly when the customer has 
already paid for the security. It should 
be noted, however, that if a purchase is 
initiated timely but the security is not 
received, then the customer purchase 
would not fall within the terms of the 
provision requiring the deposit of funds 
to the customer’s account. Instead, 
customer protection generally will be 
achieved under the rule governing buy- 
in of securities with respect to a fail to 
receive.

The commenters also suggested that 
Regulation D of the Board of Governors 
of the Federal Reserve System 28 and 
Office of the Comptroller of the 
Currency Banking Circular No. 182, a 
policy statement requiring certain 
disclosures with respect to due bills, 
would provide sufficient protection for 
customers, if the provisions of Circular 
No. 182 were extended to all financial 
institutions. The Department’s concern 
with the practice of issuing due bills is 
that an entity may take advantage of the 
practice in a way that might leave a 
customer without access to either the 
security or the funds being used to 
purchase the security. Even though 
Regulation D permits collateralization of 
due bills in lieu of reserving against the 
funds paid for the securities, the 
Department continues to be concerned 
that such collateral would not be treated 
as a security belonging to the customer 
to whom the due bill was issued. In this 
context, the Department is not willing to 
rely solely on the disclosures required 
by Circular No. 182 as a means of 
customer protection.

Paragraph (e) of this section provided 
that a branch or agency of a foreign 
bank would be required to set aside the 
amount that would be required to be 
reserved pursuant to SEC Rule 15c3-3 
with respect to customer balances. One 
commenter objected to the application 
of the rule to traditional deposit 
accounts. The commenter pointed out 
that while the SEC rule is premised on 
the idea that a broker or dealer should 
not use customer funds to expand its

2912 CFR 204.2(a)(l)(iv).

business, banks are expected to do just 
that. The Treasury recognizes this 
distinction, which has been the basis for 
other decisions regarding the way in 
which financial institutions are 
regulated under these rules. 
Accordingly, § 403.5(e) has been 
amended to exclude traditional deposits 
from the reserve calculation. In addition, 
certain other amendments have been 
added to clarify its applicability.

5. Section403.6. In the temporary 
regulations, this section was added to 
make clear that a registered futures 
commission merchant (“FCM”) that is 
also a registered government securities 
broker or dealer must comply with Part 
403 with respect to customer funds or 
securities that are not incidental to the 
FCM’s futures business.

One commenter criticized this rule as 
duplicative of the requirements imposed 
by the CFTC on investment of customer 
funds in repurchase transactions that 
are described in the CFTC’s Financial 
and Segregation Interpretation No. 2— 
Use of Customer’s Funds for the 
Purchase of Obligations under 
Repurchase Agreements.27 
(“Interpretation No. 2”).

Although not explicitly stated in the 
preamble to the temporary regulations, 
the line drawn by this rule is intended to 
parallel the line drawn by proposed SEC 
Rule 3a43-l, which provides an 
exemption from the definition of 
government securities broker for an 
FCM that engages only in certain 
specifically described activities. Section 
403.6 is intended to require compliance 
with Part 403 only with respect to the 
activities involving transactions in 
government securities that would 
require the FCM to register as a 
government securities broker or dealer. 
It is the Treasury's understanding that 
funds and securities involved in such 
activities generally may not be placed in 
the customer segregation account that is 
subject to CFTC regulation and that they 
therefore would not be subject to the 
restrictions of Interpretation No. 2. As a 
result, it is necessary to make such 
activities subject to the requirements of 
Part 403. Since the rule is designed to 
apply only to activities not subject to 
CFTC regulation, the. Treasury does not 
believe that § 403.6 constitutes 
duplicative regulation.

6. Section 403.7. The temporary 
regulations provided for a delayed 
effective date until the last business day 
of October, 1987, of all the possession or 
control rules in Part 403 except for the 
requirements relating to confirmations,

271 CCH Commodities Futures Law Reports 
17112 (1986).
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disclosures, and written agreements.
The regulations specified that the 
confirmation requirements would be 
effective July 25,1987. Written 
agreements would be required in the 
case of new customers by October 31, 
1987, and in the case of existing 
customers by January 31,1988, with 
disclosures to be provided to all 
customers beginning July 25.

Most commenters supported the 
delayed effective date for Part 403, 
although one commenter requested an 
extension to March 1988. Two 
commenters requested that the effective 
date for providing confirmations of 
substitution of securities subject to hold- 
in-custody repurchase transactions be 
moved to the end of October due to the 
systems changes that would be required 
if a specific description of the securities 
subject to a repurchase transaction and 
the market value of those securities 
must be included on the confirmations. 
One commenter urged that the date for 
obtaining written agreements for new 
customers be moved to January 1988.

One question raised by several 
commenters was how to define an 
“existing customer” for purposes of 
determining the effective date for the 
written agreement requirement. 
Suggestions for defining existing 
customers ranged from including every 
customer with whom a dealer has done 
any business to including only 
customers with whom a dealer has 
engaged in a repurchase transaction 
within the last 18 months.

Questions were also raised by the 
commenters in connection with the 
disclosures to be provided before 
written agreements are required to be 
revised or in place. Principally, these 
commenters pointed out that the 
required disclosure statement contains 
language about consent to substitution 
and inquired about the effect of such 
language before the consent
requirements themselves are effective. 
Several commenters urged that the 
consent requirements not become 
effective before a written agreement 
with the required provisions is required 
to be in effect. Other questions that 
were raised about the interim 
disclosures included whether the 
disclosure relating to Securities Investor 
Protection Act or deposit insurance 
coverage was required also to be 
furnished, and whether the interim 
disclosures could be provided only once 
jo each customer or whether they would 
be required with each confirmation.

Two commenters addressed the 
treatment of term repurchase 
transactions outstanding on the effective 
date of the final regulations. These 
commenters urged that consent to

substitution not be required for 
outstanding term repurchase 
transactions. They argued that consent 
to substitution was not explicitly a term 
of these agreements and that imposition 
of a consent requirement would give 
customers the pretext for terminating a 
transaction that is no longer 
economically advantageous because of 
changes in market conditions.

The final regulations retain die last 
day of October effective date for the 
basic possession or control rules. 
However, in recognition of the systems 
changes that may be necessary for 
dealers to comply with the requirements 
to confirm specific securities and 
indicate the market value of those 
securities, the effective date for the 
requirement to provide specific 
confirmation of the securities subject to 
a hold-in-custody repurchase 
transaction and any substitutions of 
those securities has been changed in the 
final regulations to January 31,1988. 
Although the Department views these 
requirements to be essential to thegoal 
of customer protection, the Department 
recognizes that it is also important to 
provide sufficient time so that the 
systems developed to allocate and 
confirm specific securities for hold-in­
custody repurchase transactions be 
properly designed to ensure accurate 
internal records.

With respect to the deadlines for 
obtaining written repurchase 
agreements, the final regulations define 
an “existing customer” as a 
counterparty with whom the government 
securities dealer has entered into a 
repurchase transaction during the period 
beginning January 1,1986, and ending 
July 24,1987. If a dealer has a written 
repurchase agreement with a customer 
on file, but the customer has not entered 
into a repurchase transaction since 
January 1,1986, the customer will be 
treated as a new customer for the 
purposes of this rule.

The final regulations also clarify what 
disclosures must be made until the 
written agreement requirement is fully 
effective. The interim disclosure must be 
a separate document and must contain 
both (1) The statement concerning the 
Securities Investor Protection Act or the 
statement regarding deposit insurance 
coverage, as specified in §§ 403.4 and 
403.5 and (2J the modified disclosure 
statement regarding substitution of 
securities set forth in § 403.7. These 
disclosures need only be provided once 
to each counterparty during the interim 
period, rather than with each repurchase 
transaction with a counterparty.

For counterparties who are engaged in 
transactions initiated before August 31 
and ending thereafter, the disclosures

must be provided by August 31; for other 
counterparties initiating a transaction 
on or after August 31, the disclosures 
must be mailed to the counterparties no 
later than the day on which the 
transaction is initiated. For 
counterparties required to receive the 
interim disclosure by August 31, the 
disclosure document may be mailed 
separately or furnished with a 
confirmation, but may not be printed on 
the confirmation itself.

The final regulations also provide that 
existing term repurchase transactions 
outstanding on August 31,1987, shall not 
be subject to any of the requirements of 
§ 403.4(e) or § 403.5(d) other than the 
requirement to confirm substitute 
securities which becomes effective 
January 31,1988. This provision applies 
to specific transactions with a specified 
maturity date. It does not apply to 
master repurchase agreements, standing 
alone, that may be in effect on August 
31. If a repurchase transaction has a 
specific maturity but is renewable, the 
renewed transaction would be viewed 
under this provision as a separate 
repurchase transaction to which the 
requirements would apply.

7. Sections 403.1 and 403.3. No 
comments were received on § § 403.1 
and 403.3 of the temporary regulations; 
accordingly they are adopted without 
change into the final regulations.

E. Part 404—Recordkeeping and Record 
Preservation

Part 404 of the temporary regulations 
imposes requirements to make, keep 
current, and preserve records relating to 
the operations of government securities 
brokers and dealers. The Department 
received six comments on this part. Two 
comments addressed the securities 
ledger requirements of § 404.2, two 
comments sought delayed effective 
dates for all or part of the requirements, 
one comment sought modification of the 
verification requirement of § 404.5 for 
securities subject to repurchase and 
reverse repurchase agreements and one 
comment requested that CFTC regulated 
entities be exempt from the 
requirements of Part 404.

1. Section 404.2. Two commenters 
asked for modification of the the various 
securities ledger requirements of § 404.2. 
One commenter asked that government 
securities dealers who qualify for the • 
exemption in paragraph (k)(2)(i) of SEC 
Rule 15c3-3 be exempt from the 
securities position ledger requirement of 
§ 404.2. The commenter stated that 
maintenance of this ledger serves no 
useful purpose when applied to dealers 
satisfying the requirements of (k)(2)(i) by 
engaging only in delivery-versus-
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payment transactions. The second 
comment asked that delivery-versus- 
payment transactions be exempt from 
the ledger requirement or that the rule 
be modified to provide that a delivery- 
versus-payment transaction does not 
constitute a transaction involving a 
"cash account." The commenter stated 
that there is no benefit of maintaining a 
ledger account by customer of such 
transactions.

The Department has considered these 
comments but is of the opinion that 
dealers who qualify for the (k)(2)(i) 
exemption should not be exempt from 
the securities position ledger 
requirement. The securities position 
record is the main record of the location 
and movement of securities within the 
broker or dealer. It is a record relied 
upon in the examination process to 
follow the business of the broker or 
dealer. It is not limited to customer 
positions but also includes the dealer's 
own positions. The Department would 
note that dealers that qualify for the
(k)(2)(i) exemption may do hold-in­
custody repurchase transactions. 
Securities that are the subject of 
repurchase and reverse repurchase 
agreements must also be included on the 
securities position ledger. In addition, 
because of the importance of securities 
ledgers to the examination process, the 
Department has determined not to 
exempt delivery-versus-payment 
transactions from the ledger 
requirements.

2. Section 404.4. No comments were 
received on this section of the 
temporary regulations. However, a new 
paragraph (a)(2) has been added to 
clarify that a financial institution 
government securities broker or .dealer 
must comply with the recordkeeping 
requirements of § 450.4(c), as well as 
with the new § 450.4(f), which specifies 
the retention period for records required 
by § 450.4(c).

3. Section 404.5. One commenter 
stated that the verification requirements 
of § 404.5 for repurchase and reverse 
repurchase transactions are unfair and 
unduly burdensome. The comment 
stated that the verification procedures 
available for other securities are not 
available for repurchase and reverse 
repurchase transactions. The commenter 
requested therefore that verification be 
required after forty-five business days 
instead of thirty days. The Department 
notes that verification of securities 
subject to repurchase and reverse 
repurchase agreements will be a 
requirement for registered broker 
dealers under amended SEC Rule 17a-

13.28 That amendment was available in 
proposed form for almost a year, and 
received no adverse comments.28 In 
addition, verification of securities 
subject to repurchase and reverse 
repurchase agreements is a requirement 
of Part 450, which applies to depository 
institutions and to financial institution 
government securities brokers and . 
dealers by virtue of § 403.5. The 
Department is not persuaded by the 
commenter’s arguments that this 
requirement should be modified.

4. Effective dates. Two commenters 
asked that the effective date for 
identified portions of Part 404 be 
delayed, citing problems with 
developing appropriate software and 
systems to fully comply with these 
recordkeeping requirements. One 
commenter stated that it did hot become 
fully aware of the operational 
implications of the requirements until its 
pre-membership examination by the 
NASD. The effective dates requested by 
the commenters were January 31,1988 
and March 31,1988. In the absence of a 
delayed effective date, one commenter 
asked for a flexible exception policy.

The Department has carefully 
considered this matter and is persuaded 
that some delay in the effective date of 
the recordkeeping requirements 
applicable to registered government 
securities brokers and dealers is 
necessary. For example, it is clear from 
the comments that the requirement of a 
securities position ledger represents a 
departure from current practice and will 
require additional time to develop. 
Furthermore, discussions with the NASD 
have convinced the Department that, 
while newly registering government 
securities brokers and dealers are 
making an effort to meet the 
recordkeeping requirements of the 
temporary regulations, problems exist 
that may not be fully resolved prior to 
July 25. A delay will allow new 
registrants to resolve in an orderly and 
long-lasting fashion problems they may 
be having in establishing an integrated 
recordkeeping system.

Therefore, with the exception of the 
records pertaining to personnel and to 
lost or stolen securities, the Department 
will delay the effective date of 
§ 404.2(a), which modifies SEC Rule 
17a-3, until October 31,1987. In 
addition, because the securities count 
requirement of § 404.5 is so closely 
related to the securities ledger 
requirement Of § 404.2, the effective date 
of that provision will also be delayed

** See Securities Exchange Act Release No. 34- 
24553,52 FR 22295 (June 11,1987).

*• See Securities Exchange Act Release No. 34- 
23602,51 FR 32058 (September 15,1986).

until October 31,1987. Section 404.3, 
pertaining to record preservation and 
certain other records, continues to be 
effective on July 25,1987. Of course, to 
the extent that records are not required 
to be kept until October 31, the 
preservation of those records is not 
required until that date.

At this time, the Department is not 
prepared to delay the effective dates of 
§ § 404.2 and 404.5 beyond October 31, 
1987. A number of the other 
requirements under these regulations 
become effective on October 31,1987. 
The maintenance of adequate records 
provides the basis for examiners to 
determine whether those requirements 
are being complied with.

Brokers and dealers that are able to 
comply with the recordkeeping 
requirements before October 31,1987 
are encouraged to do so. By granting this 
delay in effective dates, the Department 
hopes that brokers and dealers will 
develop integrated recordkeeping 
systems that will provide for long-term 
compliance with these requirements.

5. CFTC regulated entities. The 
Chicago Mercantile Exchange 
commented that CFTC rules 1.27 and 
1.313® contain extensive recordkeeping 
and preservation requirements and 
therefore, there is no need for Part 404 to 
apply to CFTC regulated entities that 
are government securities brokers or 
dealers. The Department notes that it 
was unclear in the temporary 
regulations that the Part was meant to 
apply only to those futures commission 
merchants that are required to register 
under section 15C of the Act, and this 
has been clarified in the final 
regulations. After discussion with the 
CFTC, the Department has confirmed 
that the types of government securities 
activities that would result in a 
requirement to register as government 
securities brokers or dealers are not 
fully subject to the CFTC regulations 
cited. Therefore, the Department is not 
persuaded that the CFTC rules obviate 
the need for Part 404 compliance by 
those CFTC regulated entities who will 
be required to register as government 
securities brokers or dealers.

6. Other Modifications. When the 
Department proposed Part 404,31 it 
noted that many of the proposed 
modifications to SEC rides 17a-3 and 
17a-13 pertaining to repurchase and 
reverse repurchase agreements had 
been proposed by the SEC in September 
1986 32 but had not yet been adopted.

8017 CFR 1.27,1.31.
*» 52 FR 5660 (February 28.1987).
•• Securities Exchange Act Release No. 34- 23602, 

51 FR 32658 (September 15,1988).
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On June 4,1987, the SEC adopted the 
proposed amendments to Rules 17a-3 
and 17a-13, effective July 25 ,1987.33 
Therefore, §§ 404.1,404.2, and 404.5 of 
the temporary rules have been modified 
to reflect the amendments to the SEC 
rules.

F. Part 405—Reports and Audit
Only one written comment, from the 

Chicago Mercantile Exchange, was 
received on this part. That comment 
requested an exemption from Part 405 
for government securities brokers and 
dealers who are futures commission 
merchants, on the assertion that the 
reporting and audit requirements of the 
CFTC and the related self-regulatory 
agencies were adequate. As discussed 
in connection with Part 403, the 
comment may be based on a 
misunderstanding arising from an 
ambiguity in the temporary regulations. 
In the final regulations, the Department 
has clarified its intention that only 
futures commission merchants required 
to register under section 15C of the Act 
are subject to the requirements of Part 
405. With this limitation, only futures 
commission merchants who transact 
business not fully subject to CFTC 
regulation and not fully examined for 
under that regulatory system will be 
subject to the requirements of these 
regulations. Therefore, the Department 
has retained the applicability of Part 405 
to registered government securities 
brokers or dealers who are also futures 
commission merchants.

Several questions have arisen 
concerning the delayed effective date 
for reports provided in § 405.1(c). That 
paragraph has been amended to specify 
that the reports required by 17 CFR 
240.17a-5(a) by virtue of § 405.2—the 
Form G-405 Report on Finances and 
Operations of Government Securities 
Brokers and Dealers—are required 
starting with the first month and quarter 
in which a government securities broker 
or dealer must calculate haircuts under 
either § 402.1(e) (for government 
securities interdealer brokers) or § 402.2
(a), (b) and (c) (for all other government 
securities brokers and dealers). Except 
as provided by individual exemption, 
this means that Part I of the Form G-405 
will be due, where applicable, starting 
with October 1987 and Part II or IIA, as 
appropriate, will be due starting with 
the quarter ending December 1987.34

M Securities Exchange Act Release No. 34-24553, 
52 FR 22295 (June 11,1987).

"  Self-regulatory organizations may require the • 
**ports earlier as part of their procedures to 
determine whether government securities brokers 
end dealers will qualify for membership on July 25, 
1987 and whether they will have any difficulty

Unaudited quarterly financial reports 
are required for the quarter ending 
September 1987.

Other than these changes, the 
correction of several typographical 
errors, and changes to §§ 405.2(a)(7) and 
405.2(b)(1) to conform to changes made 
previously in the temporary regulations, 
Part 405 of the temporary regulations is 
adopted as final.

G. Part 449—Forms
To accommodate clarifications 

relating to consolidation of entities for 
financial responsibility purposes under 
§ 402.2c, and to the revised grace period 
for net pair-off and give-up receivables 
and money differences, pages 5 and 8 of 
Part II and page 4 of Part IIA of Form G - 
405 (§ 449.5) and the related instructions 
on pages 13-16A (for Part II) and pages
10-13A (for Part IIA) have been revised. 
The revised pages are available from the 
Treasury, the SEC and the NASD.

H. Part 450—Custodial Holdings o f 
Government Securities by Depository 
Institutions

Part 450 contains the rules relating to 
the possession or control of customer 
securities held by depository 
institutions. The Treasury received only 
a few requests for clarification or 
suggested technical changes for any of 
the rules contained in this Part. The 
following changes have been made 
based on those comments.

Section 450.4(a) requires, among other 
things, that a depository institution 
maintain customer securities held in an 
account at a Federal Reserve Bank free 
of any lien, charge or claim of the 
Federal Reserve Bank. Since publication 
of the temporary regulations, the 
Department has received a number of 
inquiries from depository institutions 
about how to comply with this 
paragraph and has had further 
discussions with the Federal Reserve 
Board staff.

Based on those discussions, a new 
paragraph (a)(3)(ii) has been added in 
the final regulations to clarify that a 
depository institution is not in violation 
of § 450.4(a) if, in certain limited 
circumstances, a Federal Reserve Bank 
retains a lien on securities received 
during the day that may subsequently be 
determined to be customer securities. 
This provision has been added to deal 
with the extraordinary situation, such as 
massive computer failure or potential 
failure of the depository institution, in 
which an extension of credit by a 
Federal Reserve Bank is necessary to 
assure the safety and soundness or

remaining qualified when the haircut requirements 
become effective at the end of October.

liquidity of the depository institution 
and the portion of incoming securities 
that are pledgeable by the depository 
institution cannot be promptly 
ascertained.

This provision will permit the Federal 
Reserve Bank, in these circumstances, to 
lend on a secured basis without 
automatically causing the depository 
institution to be in violation of the 
requirements of § 450.4. The provision is 
conditioned on the depository 
institution’s inability to fully 
collateralize the extension of credit with 
securities that are clearly pledgeable, 
the depository institution's immediate 
and ongoing efforts to replace any 
securities subsequently identified as 
customer securities with pledgeable 
collateral, and the Reserve Bank’s 
agreement that any customer securities 
will be the first securities released from 
the lien in the event of initial 
overcollateralization or subsequent 
paydown of the credit extended. This 
exception is not meant to allow a 
depository institution to enter into a 
standing agreement with a Federal 
Reserve Bank that collateralizes 
daylight overdrafts or extensions of 
discount window credit with securities 
that are customer securities. Because 
this provision is being published for the 
first time in the final regulations, the 
Department would welcome comments 
on it.

In § 450.4(a)(4)(ii), the phrase “as of 
the close of business” has been moved 
to clarify that it is the refusal to 
segregate as of the close of business that 
triggers the requirement to notify the 
dealer’s appropriate regulatory agency 
of the refusal.

In connection with the issues 
described above in the discussion of 
Part 403 relating to the possible 
exclusion from applicability of § 403.5 of 
certain repurchase transactions, the 
Treasury recognizes that § 450.4(b) was 
ambiguous in that it requires a 
depository institution to keep a copy of 
a confirmation or safekeeping receipt 
issued in connection with customer 
securities, but it does not affirmatively 
state the requirement to issue either.
The discussion of these provisions in the 
temporary regulations made clear that 
the Treasury intended to affirmatively 
impose that requirement. The rule has 
been amended to impose the 
requirement with respect to securities 
other than securities that are the subject 
of repurchase transactions to which the 
confirmation requirements of § 403.5 
applies. The rule requires the 
confirmation to include issuer, maturity 
date, and coupon rate of the securities 
being confirmed. The confirmation may
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be supplied to the customer in any 
manner that complies with applicable 
federal banking regulations. In addition, 
in conformity with the amendment 
discussed above to § § 403.4(e) and 
403.5(d), the rule permits a foreign 
customer to waive the right to receive a 
confirmation. Confirmations involving 
securities that are the subject of hold-in­
custody repurchase transactions will 
continue to be subject to the 
confirmation requirements of § 403.5 
including the requirement to confirm 
market value.

III. Executive Order 12291; Regulatory 
Flexibility Act; Burden on Competition

In the preambles to the proposed and 
temporary regulations, the Department 
concluded that the regulations did not 
constitute a major regulation for 
purposes of Executive Order 12291 and 
certified that they would not have a 
significant economic impact on a 
substantial number of small entities. 
Accordingly, the Department concluded 
that neither a regulatory impact analysis 
nor a regulatory flexibility analysis is 
required.

Four comments were received taking 
issue with the Department’s conclusions, 
from three large dealers and the Public 
Securities Association. The comments 
asserted that the regulations relating to 
hold-in-custody repurchase agreements, 
particularly the special requirements for 
agreements of under $1 million, were 
sufficiently onerous that the commentera 
would cease to offer some or all hold-in- 
custody repurchase agreements, thereby 
causing undesirable effects and 
impacting the ability of small entities to 
invest funds. None of the commentera 
provided any evidence to support their 
assertions that the commentera’ 
potential business decisions in response 
to the regulations would have a 
significant economic impact beyond that 
required by the statute. However, the 
Department has concluded, for the 
reasons stated in the discussion of Part 
403 above, that the special requirements 
for small repurchase agreements are 
unnecessary and has therefore 
eliminated them.

When the proposed regulations were 
issued, the Department received 
comments from a number of small 
entities and representatives thereof 
concerning their potential negative 
impact. As discussed in the preamble to 
the temporary regulations, modifications 
were made between the proposed and 
temporary regulations to respond to 
those concerns, particularly in the area 
of hold-in-custody repurchase

agreements.35 None of these , 
commenters on the proposed regulations 
commented on the temporary 
regulations, and no other comments 
were received from any small entities or 
their representatives.

On this record, the Department does 
not believe there is nny reason to alter 
its conclusion that the regulations do not 
constitute a major regulation and its 
certification that the regulations will not 
have a significant economic impact on a 
substantial number of small entities. As 
discussed above in connection with 
Parts 403 and 404, the Department has 
modified the regulations to remove some 
of the features cited by the commenters 
as having the most undesirable 
economic effects and further has 
mitigated the operational impact of the 
temporary regulations by delaying the 
effective dates of some of the 
operationally more difficult 
requirements to January 31,1988. The 
discussions about Parts 403 and 404 also 
indicate why the Department chose to 
retain the general protections of the 
temporary regulations for hold-in­
custody repurchase investors.

The collection of information 
requirements contained in the temporary 
rule were submitted to the Office of 
Management and Budget pursuant to 
section 3504(h) of the Paperwork 
Reduction Act.36 These requirements of 
the temporary rule have been adopted 
with only minor amendments in the final 
rule. The collection of information 
requirements of the temporary rule, as 
amended in the final rule, have been 
approved by OMB.
List of Subjects

17 CFR Part 400
Administrative practice and 

procedure, Banks, banking, Brokers, 
Government securities, Reporting and 
recordkeeping requirements.
17 CFR Part 401

Banks, banking, Brokers, Government 
securities.
17 CFR Part 402

Brokers, Government securities,
17 CFR Part 403

Banks, banking, Brokers, Government 
securities.
17 CFR Part 404

Banks, banking, Brokers, Government 
securities, Reporting and recordkeeping 
requirements.

36 52 FR 19668-69 (May 26,1987). 
33 44 U.S.C. 3504(h).

17 CFR Part 405
Brokers, Government securities, 

Reporting and recordkeeping 
requirements.

17 CFR Part 499
Banks, banking, Brokers, Government 

securities, Reporting and recordkeeping 
requirements.

17 CFR Part 450
Banks, banking, Government 

securities, Reporting and recordkeeping 
requirements.

For the reasons set out in the 
preamble, Chapter IV of Title 17, Code 
of Federal Regulations, is revised to 
read as follows:
CHAPTER tV— DEPARTMENT OF THE 
TREASURY

SUBCHAPTER A— REGULATIONS UNDER 
SECTION 15C OF THE SECURITIES 
EXCHANGE ACT OF 1934

Part
400 Rules of General Application
401 Exemptions
402 Financial Responsibility
403 Protection of Customer Securities and 

Balances
404 Recordkeeping and Preservation of 

Records
405 Reports and Audit
449 Forms, Section 15C of the Securities 

Exchange Act of 1934

SUBCHAPTER B— REGULATIONS UNDER 
TITLE 11 OF THE GOVERNMENT 
SECURITIES ACT OF 1986
450 Custodial Holdings of Government 

Securities by Depository Institutions

SUBCHAPTER A— REGULATIONS UNDER 
SECTION 15C OF THE SECURITIES 
EXCHANGE ACT OF 1934

PART 400— R U LES OF G EN ERA L  
APPLICATIO N

Sec.
400.1 Scope of regulations.
400.2 Office responsible for regulations; 

filing of requests for exemptions, for 
interpretations, and of other materials.

400.3 Definitions.
400.4 Information concerning associated 

persons of financial institutions that are 
government securities brokers or dealers.

400.5 Amendments to application for 
registration and to notice of status as a 
government securities broker or dealer.

400.0 Notice of withdrawal from business as 
a government securities broker or dealer 
by a financial institution.

Authority: Sec. 101, Pub. L. 99-571,100 Stat. 
3209 (15 U.S.C. 78o-5).

§ 400.1 Scope of regulations.
(a) Title I of the Government 

Securities Act of 1986 (Pub, L  99-571, 
100 Stat. 3208) amends the Securities 
Exchange Act of 1934 (48 Stat. 881-905;
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15 U.S.C. chapter 2B) (“Act”) by adding 
section 15C, authorizing the Secretary of 
the Treasury to promulgate regulations 
concerning the financial responsibility, 
protection of customer securities and 
balances, recordkeeping and reporting 
of brokers and dealers in government 
securities. Those regulations constitute 
subchapter A of this chapter. Unless 
otherwise explicitly provided, all 
regulations in this subchapter apply to 
all government securities brokers or 
dealers, including registered brokers or 
dealers and financial institutions.

(b) Section 15C(a)(l)(A) of the Act (15 
U.S.C. 78o-5(a)(l)(A)) requires all 
government securities brokers and 
government securities dealers, except 
those who are brokers or dealers 
registered pursuant to section 15 or 
section 15B of the Act or financial 
institutions, to register with the 
Securities and Exchange Commission 
(“Commission”). Regulations concerning 
registration are at § 240.15Ca2-l et seq. 
of this title. The Commission is 
responsible for the interpretation of the 
definitions of government securities 
broker and government securities dealer 
and of the regulations at § 240.15Ca2-l 
et seq.

(c) Section 15C(a)(l)(B)(i) of the Act 
(15 U.S.C. 78o—5(a)(1) (B) (i)) requires all 
government securities brokers or dealers 
that are also registered brokers or 
dealers to notify the Commission of their 
status as government securities brokers 
or dealers. Regulations concerning 
notice are at § 240.15Cal-l of this title.

(d) Section 15C(a)(l)(B)(i) of the Act 
also requires all government securities 
brokers or dealers that are financial 
institutions to notify the appropriate 
regulatory agency, as defined in section 
3(a)(34)(G) of the Act (15 U.S.C. 
78c(a)(34)(G)), of their status as 
government securities brokers or 
dealers. The form of notice, Form G-FIN, 
is at § 449.1 of this chapter. Forms are 
available from the appropriate 
regulatory agency.

§ 400.2 Office responsible for regulations; 
tiling of requests for exemptions, for 
interpretations and of other materials.

(a) Office responsible. The regulations 
in this chapter are promulgated by the 
Assistant Secretary (Domestic Finance) 
pursuant to a delegation of authority 
from the Secretary of the Treasury. The 
office responsible for implementation of 
the regulations, including interpretations 
and action on requests for exemption, 
classification or modification, is the 
Office of the Commissioner, Bureau of 
the Public Debt.

(b) (1) Exemptions and classifications. 
Section 15C(a)(4) of the Act (15 U.S.C.
7Bo—5(a)(4)) authorizes the Secretary to

exempt any government securities 
broker or dealer or class thereof, 
conditionally or unconditionally, from 
the requirements of registration or 
regulations promulgated under section 
15C. In addition, section 15C(b)(3) of the 
Act (15 U.S.C. 7Bo—5(b)(3)) provides for 
classification, by the Secretary, of 
government securities brokers or dealers 
and authorizes the whole or partial 
exemption of classes from rules under 
section 15C or the application of 
different standards to different classes.

(2) Interpretations. Although the 
appropriate regulatory agencies, as 
defined in § 400.3, and the self- 
regulatory organizations, as defined in 
section 3(a)(26) of the Act (15 U.S.C. 
78c(a)(26)), have enforcement 
responsibility under section 15C of the 
Act, Treasury is responsible for 
interpretation of section 15C(b) of the 
Act (15 UiS.C. 78o-5(b)) and related 
sections and for interpretation and 
amendment of the regulations under this 
chapter (with the exception of Forms G - 
FIN and G-FINW, §§ 449.1 and 449.2 of 
this chapter, which are the 
responsibility of the Board of Governors 
of the Federal Reserve System 
(“Board”]).

(c) Requests for interpretations, 
exemptions, classifications. (1) 
Interpretations under section 15C(b) of 
the Act (15 U.S.C. 78o-5(b)) and related 
sections and Treasury regulations 
thereunder may be provided, at the 
discretion of the Department, to firms or 
individuals actually or potentially 
affected by the Act or regulations, or to 
their representatives,

(2) Exemptions and classifications 
under sections 15C (a), (b) and (d) of the 
Act (15 U.S.C. 78o-5 (a), (b), and (d)) and 
related sections and Treasury 
regulations thereunder may be provided 
at the discretion of the Department and 
after consultation with the SEC and the 
Board, to firms or individuals actually or 
potentially affected by the Act or 
regulations, or to their representatives.

(3) All requests for exemptions and 
classifications, and all requests for 
binding interpretations, shall be in 
writing, and shall conform to the 
following procedures.

(i) The names of the company or 
companies and all other persons 
involved shall be stated. Letters 
pertaining to unnamed companies or 
persons or hypothetical situations will 
not be answered.

(ii) The letter must contain a concise 
but complete statement of all material 
facts, a complete and accurate 
description of the entire transaction if 
the request is transactional (even though 
a request may apply to only a portion of 
a transaction), and a concise and

unambiguous statement of the request, 
including precise statutory and 
regulatory citations.

(iii) The letter shall indicate why the 
writer believes a problem exists or 
interpretation is needed, the writer’s 
opinion on the matter, and the basis for 
such opinion.

(iv) If the writer requests confidential 
treatment of all or a portion of the 
request or response, this request and the 
basis therefor shall be included in a 
separate letter submitted at the same 
time as the request letter. If confidential 
treatment of a portion of a letter is 
requested, a copy of the letter with the 
portions for which such treatment is 
requested blocked out shall also be 
submitted.

(v) An original and two copies of each 
request letter shall be submitted to the 
Office of the Commissioner, Bureau of 
the Public Debt, Room 553, 999 E Street 
NW., Washington, DC 20239. The 
envelope shall be marked “Government 
Securities Act Request.” The letter shall 
indicate in the upper right hand corner 
of the first page the particular sections 
of the Act and of the regulations at 
issue.

(4) A written response by the 
Department to a request filed as stated 
in paragraph (e)(3) of this section shall 
be binding, with respect to the requester, 
on the Department, but shall cease to be 
binding if the facts are not as stated in 
the request or, prospectively, if the 
Department issues a superseding 
interpretation. In responding to such a 
request, the Department will, where 
appropriate, consult with and may 
obtain the formal concurrence of the 
appropriate regulatory agencies or their 
staffs. The Department understands that 
even if formal concurrence is not 
received the appropriate regulatory 
agencies and self-regulatory 
organizations will give appropriate 
deference to binding interpretations of 
the Department. The Department also 
expects the SEC staff to reflect such 
interpretations in responding, pursuant 
to the established procedures of the 
Commission, to no-action requests 
concerning rules the SEC enforces.

(5) The Department may decline to 
issue an interpretation for any reason 
and, in particular, may require that a 
requester make inquiry of its 
appropriate regulatory agency, the 
Commission or designated examining 
authority before the Department 
responds to a request.

(6) The Department will also provide 
informal oral and written advice, but 
such advice is not binding on the 
Department or on any other agency or 
organization.
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(7)(i) Except as provided in paragraph 
(c)(7)(ii) of this section, every letter or 
other written communication requesting 
the Department to provide interpretive 
legal advice under the Act or to grant, 
deny or modify an exemption, 
classification or modification of 
regulations, together with any written 
response thereto, shall be made 
available upon request for inspection 
and copying by any person 30 days after 
the response has been sent or given to 
the person requesting it.

(ii) Any person submitting a letter or 
communication may also submit 
therewith a request that it be accorded 
confidential treatment for a specified 
period of time, not exceeding 90 days 
after the expiration of such 30 days, 
together with a statement setting forth 
the considerations upon which the 
request for such treatment is made. If 
the Department determines that the 
request for confidential treatment 
should be denied, the requester will be 
given 30 days to withdraw the request.

(d) Effect o f Commission 
interpretations. Interpretations of the 
Commission and its staff (including no­
action positions) and of the designated 
examining authorities, of any 
Commission regulation expressly 
adopted by reference in these 
regulations shall be of the same effect as 
if the regulation being interpreted were 
solely the Commission’s regulation. 
However, in the event the Treasury has 
issued a formal interpretation on the 
subject, the Treasury understands that 
the Commission will give that 
interpretation appropriate deference, 
particularly with respect to both 
subsequent no-action positions and the 
continued validity of prior no-action 
positions.

§ 400.3 Definitions.
Unless otherwise explicitly provided, 

in this subchapter and for the purposes 
of these regulations:

(a) “Act” means the Securities 
Exchange Act of 1934 (48 Stat. 881,15 
U.S.C. chapter 2B, as amended);

(b) “Appropriate regulatory agency” 
has the meaning set out in section 
3(a)(34)(G) of the Act (15 U.S.C. 
78c(a)(34)(G}), except that the 
appropriate regulatory agency for an 
entity insured by the Federal Savings 
and Loan Insurance Corporation is in all 
cases the Federal Home Loan Bank 
Board, and, with respect to a financial 
institution for which an appropriate 
regulatory agency is not explicitly 
designated, the appropriate regulatory 
agency is the SEC;

(c) “Associated person” means a 
person other than a person whose

functions are solely clerical or 
ministerial:

(1) Directly engaged in any of the 
following activities in either a 
supervisory or non-supervisory capacity:

(1) Underwriting, trading or sales of 
government securities;

(ii) Financial advisory or consultant 
services for issuers in connection with 
the issuance of government securities;

(iii) Research or investment advice, 
other than general economic information 
or advice, with respect to government 
securities in connection with the 
activities described in paragraphs 
(c)(l)(i) and (c)(l)(ii) of this section;

(iv) Activities other than those 
specifically mentioned which involve 
communication, directly or indirectly, 
with public investors in government 
securities in connection with the 
activities described in paragraphs 
(c)(l)(i) and (c ) (1 ) (h ) of this section; or

(2) Directly engaged in the following 
activities in a supervisory capacity:

(i) Processing and clearance activities 
with respect to government securities;

(ii) Maintenance of records involving 
any of the activities described in 
paragraph (c)(1) of this section;

Provided, however,
(3) That in the case of a financial 

institution,
(i) Persons whose government 

securities functions: (A) Consist solely 
of carrying out the financial institution’s 
activities in a fiduciary capacity and (B) 
are subject to examination by the 
appropriate regulatory agency for 
compliance with requirements 
applicable to activities by the financial 
institution in a fiduciary capacity, shall 
not be considered “associated persons”;

(ii) Persons whose sole government 
securities activities are, without 
exercising any investment discretion 
and solely at the direction of customers, 
to receive and/or transmit customer 
orders to purchase or sell government 
securities, but who do not give 
investment advice or receive 
transaction-based compensation shall 
not be considered “associated persons”; 
and

(iii) Directors and senior officers of 
the financial institution who may from 
time to time set broad policy guidelines 
affecting the financial institution as a 
whole that are not directly related to the 
conduct of the financial institution’s 
government securities business are not 
considered to be “directly engaged” in 
the activities described in this 
paragraph (c);

(d) “Board” means the Board of 
Governors of the Federal Reserve 
System;

(e) “Branch or agency of a foreign 
bank” means a Federal branch or 
Federal agency of a foreign bank or a 
State branch or State agency of a foreign 
bank as such terms are used in the 
International Banking Act of 1978, Pub.
L. 95-369, 92 Stat. 607;

(f) "CFTC” means the Commodity 
Futures Trading Commission;

(g) “Commission” or “SEC” means the 
Securities and Exchange Commission;

(h) “Designated examining authority” 
and “Examining Authority” mean (1) in 
the case of a registered government 
securities broker or dealer that belongs 
to only one self-regulatory organization, 
such self-regulatory organization, and
(2) in the case of a registered 
government securities broker or dealer 
that belongs to more than one self- 
regulatory organization, the self- 
regulatory organization designated by 
the Commission pursuant to section 
17(d) of the Act (15 U.S.C. 78q(d)) as the 
entity with responsibility for examining 
such registered government securities 
broker or dealer,

(i) “Fiduciary capacity” includes 
trustee, executor, administrator, 
registrar, transfer agent, guardian, 
assignee, receiver, managing agent and 
any other similar capacity involving the 
sole or shared exercise of discretion by 
a financial institution having fiduciary 
powers that is supervised by a federal 
or state financial institution regulatory 
agency;

(j) “Financial institution” has the 
meaning set out in section 3(a)(46) of the 
Act (15 U.S.C. 78c(a)(46)), and such term 
explicitly does not include a subsidiary 
or affiliate of an institution described in 
such section unless such subsidiary or 
affiliate is itself described in such 
section;

(k) "Government securities broker” 
has the meaning set out in section 
3(a}(43) of the Act (15 U.S.C. 78c(a)(43)), 
and explicitly includes not only 
registered government securities 
brokers, but also registered brokers and 
financial institutions;

(l) "Government securities dealer” has 
the meaning set out in section 3(a)(44) of 
the Act (15 U.S.C. 78c(a)(44)), and 
explicitly includes not only registered 
government securities dealers, but also 
registered dealers and financial 
institutions;

(ro) “Government securities” has the 
meaning set out in section 3(a)(42) of the 
Act (15 U.S.C. 78c(a)(42));

(n) “Registered broker or dealer” 
means a broker or dealer registered 
pursuant to section 15 or section 15B of 
the Act (15 U.S.C. 78o, 78o-4)) but does 
not include a municipal securities dealer 
that is a bank or a separately
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identifiable department or division of a 
bank:

(0) “Registered government securities 
broker or dealer” means a government 
securities broker or dealer registered 
pursuant to section 15C(a){l)(A) of the 
Act {15 U.S.C. 78o-5(a){l){A));

(pi “Secretary” means die Secretary 
of the Treasury; and

(q) “Treasury” or "Department” 
means the Department of the Treasury, 
including in particular the Bureau of the 
Public Debt.

§ 400.4 Information concerning 
associated persons of financial institutions 
that are government securities brokers or 
dealers.

(a) Every associated person of a 
financial institution that is a government 
securities broker or dealer that is not 
exempt pursuant to Part 401 of this 
chapter shall hie with such financial 
institution a completed Form G-FIN-4
(§ 449.4 of this chapter] unless such 
person has on file with such financial 
institution a completed and current 
Form U-4 {promulgated by a self- 
regulatory organization) or Form MSD-4 
(as required tor associated persons of 
bank municipal securities dealers).

(b) To the extent any information 
furnished by an associated person 
pursuant to paragraph (a) of this section 
(including information on a Form U-4 oar 
Form MSD-4) Is or becomes materially 
inaccurate or incomplete, such 
associated person shall promptly furnish 
in writing to such financial institution, in 
a form acceptable to the appropriate 
regulatory agency for such financial 
institution, a statement correcting such 
information.

(c) For the purpose of verifying the 
Information furnished by an associated 
person pursuant to paragraph {a) of this 
rule, every government securities broker 
or dealer that is a financial institution 
shall make inquiry of all other 
employers of such associated person 
during the immediately preceding three 
years concerning the accuracy and 
completeness of such information.

(d) Every government securities 
broker or dealer that is a financial 
institution not exempt from this section 
pursuant to Part 401 of this chapter 
shall:

(1) Promptly obtain and, within 10 
days thereafter, file with the appropriate 
regulatory agency, in a form acceptable 
to such appropriate regulatory agency, 
the information required by paragraph
(a) of this section (which shall consist of 
all Forms G-FIN-4 filed and a list of all 
associated persons who have filed 
Forms MSD-4 or U-4 with the financial 
institution since the last such filing, 
designating whether the associated

person is serving in a supervisory or 
non-supervisory capacity} and by 
paragraph (b) of this section; and

(2) File with the appropriate 
regulatory agency within 30 days after 
the termination of the status of an 
individual as an associated person a 
Form G-FÏN-5 (§ 449.4 of this chapter), 
unless—

(1) The financial institution is required 
to and has filed a Form U-5 or Form 
MSD-5 with respect to such person; or

(ii) The financial institution notifies 
the appropriate regulatory agency that 
the individual will remain in the 
financial institution's employment and 
the financial institution will continue to 
update the information about such 
individual as provided in paragraph (b) 
of this section and will file a Form G - 
FIN-5 within 30 days after the 
termination of such individual’s 
employment with the financial 
institution.

(e) Every notice and form filed 
pursuant to this section shall constitute 
a "report” within the meaning of 
sections 15 ,15C and 32(a) of the Act (15 
U.S.C. 78o, 78o-5, 78ff(a)}.
(Approved by the Office of Management and 
Budget under -control number 1505-0100)

§ 400.5 Amendments to application for 
registration and to notice of status as a 
government securities broker or dealer.

(a) (1) If the information contained in 
any application for registration as a 
government securities broker or dealer 
(other than the statements required by 
§ 240.15Ca2-2 of this title) or in any 
amendment thereto, becomes inaccurate 
for any reason, the registered 
government securities broker or dealer 
shall file within 30 days thereafter an 
amendment on Form BD (§ 249.501 of 
this title) correcting such information, in 
accordance with the instructions 
provided therein.

(2) If the information contained in any 
notice of status as a government 
securities broker or dealer filed by a 
registered broker or dealer, or in any 
amendment thereto, becomes inaccurate 
for any reason, the registered broker or 
dealer shall file within 30 days an 
amendment on Form BD {§ 249.501 of 
this title) correcting such information, in 
accordance with the instructions 
provided therein.

(b) If the information contained in any 
notice of status as a government 
securities broker or dealer filed by a 
financial institution, or any amendment 
thereto, becomes inaccurate for any 
reason, the financial institution shall file 
within 30 days an amendment on Form 
G-FIN (§ 449.1 of this chapter) 
correcting such information, in

accordance with the instructions 
provided therein.

{c) Every amendment filed pursuant to 
this section shall constitute a “report” 
within the meaning of sections 15 ,15C 
and 32(a) of the Act {15 U.S.C. 78o, 78o- 
5, 78ff(a)).
(Approved by the Office of Management and 
Budget under control number 1505-0100}

§ 400.6 Notice of withdrawal from 
business as a government securities broker 
or dealer by a financial institution.

(a) Whenever a financial institution 
that is a government securities broker or 
dealer that is not exempt from the notice 
requirements of section 15C(a){l)(B)(i) of 
the Act (15 U.S.C. 78o-5{a){l)(B)(i)) and 
of § 400.5 pursuant to Part 401 of this 
chapter, ceases to act as a government 
securities broker or dealer, it shall file 
with the appropriate regulatory agency 
notice of such cessation on Form G - 
FINW (§ 449.2 of this chapter) in 
accordance with the instructions 
contained therein,

(b) Except as provided in paragraph
(c) of this section, a notice that a 
financial institution has ceased to act as 
a government securities broker or dealer 
shall become effective for all purposes 
on the 60th day after the filing thereof 
with the appropriate regulatory agency 
or within such shorter period of time as 
the appropriate regulatory agency 
determines.

(c) If the notice described in 
paragraph (a) of this section is filed with 
the appropriate regulatory agency any 
time after the date of the issuance of a 
notice or order by the appropriate 
regulatory agency instituting 
proceedings pursuant to section 
15C(c)(2)(A) of the Act {15 U-S.C. 78o- 
5(c)(2)(A)) to censure, suspend, limit, or 
bar from acting as a government 
securities broker or government 
securities dealer die entity filing such 
notice, or if the appropriate regulatory 
agency has instituted any action against 
the entity filing such notice pursuant to 
section 15C(2)(B) of the Act (15 UiLC.
| 78o-5(c)(2)(B)), the notice shall 
become effective pursuant to paragraph
(b) of this section at such time and upon 
such terms and conditions as the 
appropriate regulatory agency deems 
necessary or appropriate in the public 
interest for the protection of investors.

(d) Every notice filed pursuant to this 
section shall constitute a "report” within 
the meaning of sections 15,15C and 
32(a) of the Act (15 U.S.C. 78o, 78o-5, 
78ff(a)).
(Approved by the Office of Management and 
Budget under contra] number 1505-0100)



27930 Federal Register / Vol, 52, No. 142 / Friday, July 24, 1987 / Rulés and Regulations

PART 401— EXEMPTIONS

Sec.
401.1 Exemption for organizations handling 

. transactions in United States Savings
Bonds.

401.2 Exemption for depository institutions 
that submit tenders for the account of 
customers for purchase on original issue 
of United States Treasury securities.

401.3 Exemption for financial institutions 
that are engaged in limited government 
securities brokerage activities.

401.4 Exemption for financial institutions 
engaged in limited government securities 
dealer activities.

401.5 Exemption for corporate credit unions 
transacting limited government securities 
business with other credit unions.

401.6 Exemption for branches and agencies 
of foreign banks that deal solely with 
non-United States citizens resident 
offshore.

401.7 Temporary exemption for certain 
government securities brokers and 
dealers terminating business on or before 
October 31,1987.

401.8 Temporary exemption for government 
securities brokers and dealers that are 
futures commission merchants registered 
with the CFTC.

Authority: Sec. 101, Pub. L. 99-571,100 Stat. 
3209 (15 U.S.C. 78o—5(a)(4)).

§ 401.1 Exemption for organizations 
handling transactions in United States 
Savings Bonds.

An organization that handles United 
States Savings Bond transactions, 
including a qualified issuing or paying 
agent or an organization that 
accommodates customers or employees 
by forwarding requested transactions to 
qualified issuing or paying agents or the 
Treasury and whose transactions in 
government securities are limited to 
these transactions and such other 
activities that are exempted by the 
regulations under this subchapter, shall 
be exempt from the provisions of section 
15C (a), (b) and (d) of the Act (15 U.S.C. 
78o-5 (a), (b), (d)) and the regulations of 
this subchapter. For the purposes of this 
section, the term “United States Savings 
Bond” means any savings-type security 
offered by the Treasury, including all 
series of United States Savings Bonds, 
United States Savings Notes and United 
States Savings Stamps.

§401.2 Exemption for depository 
institutions that submit tenders for the 
account of customers for purchase on 
original issue of United States Treasury 
securities.

(a) Subject to the requirements of 
paragraph (b) of this section, a 
depository institution that submits 
tenders or subscriptions for purchase on 
original issue of United States Treasury 
securities for the account of customers 
on a fully disclosed basis, whose

transactions in government securities ~ 
are limited to such transactions and 
such other activities as have been 
exempted by regulation under this 
subchapter shall be exempt from the 
provisions of section 15C (a), (b) and (d) 
of the Act (15 U.S.C. 78o-5 (a), (b), (d)) 
and the regulations of this subchapter.

(b) A depository institution that relies 
on the exemption contained in 
paragraph (a) of this section is required 
to comply with the regulations of Part 
450 of this chapter concerning custodial 
holdings of government securitiès.

(c) For the purposes of this section, 
“depository institution” has the meaning 
stated in clauses (i) through (vi) of 
section 19(b)(1)(A) of the Federal 
Reserve Act (12 U.S.C. 461(b)(l)(A)(i)-
(vi)) and also includes a foreign bank, an 
agency or branch of a foreign bank and 
a commercial lending company owned 
or controlled by a foreign bank (as such 
terms are used in the International 
Banking Act of 1978, Pub. L. 95-369,92 
Stat. 607).

§ 401.3 Exemption for financial institutions 
that are engaged in limited government 
securities brokerage activities.

(a)(1) Subject to the requirements of 
paragraph (b) of this section, a financial 
institution shall be exempt from the 
provisions of sections 15C (a), (b), and
(d) of the Act (15 U.S.C. 78o-5 (a), (b),
(d)) and the regulations of this 
subchapter, unless it acts as a 
government securities broker by:

(1) Holding itself out as a government 
securities broker or interdealer broker; 
or

(ii) Actively soliciting purchases or 
sales of government securities on an 
agency basis;

(2) Notwithstanding the provisions of 
paragraph (a)(1) of this section, a 
financial institution shall not be 
regarded as acting as a government 
securities broker within the meaning of 
this section if it:

(i) Effects fewer than 500 government 
securities brokerage transactions (other 
than transactions described in § § 401.1 
or 401.2) per year; or

(ii) Effects all such transactions (other 
than transactions described in §§ 401.1 
or 401.2) pursuant to a contractual or 
other arrangement with one or more 
government securities brokers or dealers 
each of which has registered or filed 
notice pursuant to section 150(a)(1) of 
the Act (15 U.S.C. 78o-5(a)(l)) (each 
referred to as the “transacting 
government securities broker or dealer") 
under which the transacting government 
securities broker or dealer will offer 
securities services on or off the premises 
of the financial institution, provided 
that:

(A) The transacting government 
securities broker or dealer is clearly 
ideritified to customers as the person 
performing the securities services;

(B) Financial institution employees 
perform only clerical and ministerial or 
order-taking functions in connection 
with government securities transactions 
unless such employées are associated 
persons (as defined in § 400.3(c) of this 
chapter) or registered representatives of 
the transacting government securities 
broker or dealer;

'(C) Financial institution employees do 
not receive compensation for 
government securities activities other 
than clerical or ministerial functions 
unless such employees are associated 
persons (as defined in § 400.3(c) of this 
chapter) or registered representatives of 
the transacting government securities 
broker or dealer; and

(D) Such services are provided on a 
fully disclosed basis by the transacting 
government securities broker or dealer, 
i.e., the transacting government 
securities broker or dealer receives and 
maintains all required information 
concerning each customer, its trading 
and account.

(b) (1) A financial institution that relies 
on the exemption contained in 
paragraph (a) of this section is required 
to comply with the regulations of part 
450 of this chapter concerning custodial 
holdings of government securities for 
customers.

(2) A branch or agency of a foreign 
bank that relies on the exemption 
contained in paragraph (a) of this 
section is in addition required to comply 
with § 403.5(e) of this chapter.

(c) For the purposes of this section 
“financial institution” includes an 
insured credit union, as defined in 12

, U.S.C. 1752(7).

§ 401.4 Exemption for financial institutions 
engaged in limited government securities 
dealer activities.

(a) Subject to the requirements of 
paragraph (b) of this section, a financial 
institution shall be exempt from the 
provisions of Sections 15C (a), (b), and 
(d) of the Act (15 U.S.C. 78o-5 (a), (b), 
(dj) and the regulations of this 
subchapter if its government securities 
dealer activities are limited to one or 
more of the following activities:

(1) Sales or purchases in a fiduciary 
capacity;

(2) The sale and subsequent 
repurchase and the purchase and 
subsequent resale of government 
securities pursuant to a repurchase or 
reverse repurchase agreemént; and
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(3) Such other activities a s  have been 
exempted by regulation under this 
subchapter.

(b) (1) A financial institution that relies 
on the exemption contained in 
paragraph (a) of this section is required 
to comply with:

(1) The regulations of part 450 of this 
chapter concerning custodial holdings of 
government securities for customers; 
and

fri) Section 403.5(d) of this chapter 
concerning certain repurchase 
transactions with customers.

(2) A branch or agency of a foreign 
bank that relies on the exemption 
contained in paragraph (a) of tills 
section is in addition required to comply 
with 1 403.5(e) of this chapter.

(c) For the purposes of this section 
“financial institution” includes an 
insured credit union, as defined in 12 
U.S.C. 1752(7).

§ 401.5 Exemption for corporate credit 
unions transacting limited government 
securities business with other credit 
unions.

(a) (1) Subject to the requirements of 
paragraph (b) of this section, a corporate 
credit union shall be exempt from the 
provisions of section 15C (a), (b) and (d) 
of the Act (15 U.S.C. 78o-5 (a), (b), (d)) 
and the regulations thereunder if its 
government securities dealer activities 
are limited to the sale and subsequent 
repurchase and the purchase and 
subsequent resale, each pursuant to a 
repurchase or reverse repurchase 
agreement, of government securities to 
other credit unions and such other 
activities as have been exempted by 
regulation under this part

(2) For the purposes of this section, 
“corporate credit union” means a credit 
union whose membership consists 
primarily of other credit unions and that 
is (i) a  federal credit union as defined in 
12 U.S.C. 1752(1), («) an insured credit 
union as defined in 12 U.S.C. 1752(7), or
(iii) a member of the National Credit 
Union Administration Central Liquidity 
Facility.

(b) A credit union that relies on the 
exemption contained in paragraph (a) o f 
this section is required to comply with;

(1) The regulations of part 450 of this 
chapter concerning custodial holdings of 
government securities; and

(2) Section 403.5(d) concerning certain 
repurchase transactions with customers.

§ 401.6 Exemption for branches and 
agencies of foreign banks that deal solely 
w*th non-United States citizens resident 
offshore.

(a) Subject to the requirements of 
paragraph (b) of this section, a branch or 
agency of a foreign bank shall be

exempt from the provisions of section 
15C (a), (b), and (d) of the Act (15 U.S.C. 
78o-5 (a), (b), (dj) and the regulations of 
this subchapter, if all the customers with 
or on behalf of whom it engages in 
government securities transactions are 
limited to foreign governments, agencies 
of foreign governments and other 
persons and entities who are not 
citizens of the United States and who 
reside or, in the case of a corporation, 
partnership or other entity, have their 
principal place of business, outside of 
the United Stales.

(b) A branch or qgeiicy that relies on 
the exemption contained in paragraph 
(a) of this section is required to comply 
with the regulations of part 450 of this 
chapter concerning custodial holdings of 
government securities.

§ 401.7 Temporary exemption for certain 
government securities brokers and dealers 
terminating business on or before October 
31,1987,

During the period ending October 31, 
1987, a government securities broker or 
dealer shall be exempt from the 
provisions of section 15C (a), (b), and (d) 
of the Act (15U.S.C. 78o-5(a). fb), (d)) 
and the regulations of this subchapter if:

(a) Its government securities broker or 
dealer activities are limited to the 
performance of contractual obligations 
entered into prior to fuly 25,1987;

(b) it is the subsidiary or affiliate of a 
government securities broker or dealer 
that has registered or given notice 
pursuant to section 15C(a}(l) of the Act 
(15 U.S.C. 78o-5(a)(l)); and

(c) It ceases all government securities 
broker or dealer activities on or before 
October 31,1987.

§ 401.8 Temporary exemption for 
government securities brokers and dealers 
that are futures commission merchants 
registered with the CFTC.

During the period ending October 31, 
1987, a government securities broker or 
dealer that is a futures commission 
merchant shall be exempt from the 
provisions of section 15G (a), (b), and (d) 
of the Act (15U.S.C. 78o-5 (a), (b), (d)) 
and the regulations of this subchapter if:

(a) It is registered with the Commodity 
Futures Trading Commission under 
section 4f of the Commodity Exchange 
Act (7 U.S.C. 6f) and the regulations 
thereunder: and

(b) It is not currently the subject of 
any disciplinary action by any federal or 
state entity regulating persons dealing in 
securities or commodities.

PART 402— FINANCIAL 
RESPONSIBILITY
Sec.
402.1 Application of part to registered 

brokers and dealers and financial 
institutions; special rules for futures 
commission merchants and government 
securities interdealer brokers; effective 
date.

402.2 Capital requirements for registered 
government securities brokers and 
dealers.

402.2a Appendix A—Calculation of market 
risk haircut for purposes of § 402.2(g)(2). 

4022b (Reserved]
402.2c Appendix C-—Consolidated

calculation of liquid capital and total 
haircuts for certain subsidiaries and 
affiliates.

402.2d Appendix D—Modification of 
§ 240.15c3-ld of this title, relating to 
satisfactory subordination agreements, 
for purposes of § 402.2.

Authority: Sec. 101, Pub. L  99-571,100 Siat. 
3209 (15 U.S.C. 78D-5(b)(l)(A), (b)(2)).

§ 402.1 Application of part to registered 
brokers and dealers and financial 
institutions; special rules for futures 
commission merchants and government 
securities interdealer brokers; effective 
date.

{a) Application o f part. This part 
applies to all government securities 
brokers and dealers, except as 
otherwise provided herein.

(b) R egistered brokers or dealers. This 
part does not apply to a registered 
broker or dealer that is subject to
§ 240.15C3-1 of this title (SEC Rule 15c3- 

!)•
(c) Financial institutions. This part 

does not apply to a government 
securities broker or dealer that is a 
financial institution and that is:

(1) Subject to the rules and regulations 
of its appropriate regulatory agency 
concerning capital requirements, or

(2) A branch or agency of a foreign 
bank subject to regulation, supervision, 
and examination by state or federal 
authorities having regulatory or 
supervisory authority over commercial 
bank and trust companies.

(d) Futures com m ission merchants. A 
futures commission merchant subject to 
§ 1.17 of this title that is a government 
securities broker or dealer but is not a 
registered broker or dealer shall not be 
subject to the limitations of § 402.2 but 
rather to the capital requirement of
§ 1.17 or § 240.15c3-l of this title, 
whichever is greater.

(e) Government securities interdealer 
broker. {1) A government securities 
interdealer broker, as defined in 
paragraph (e)(2) of this section, may, 
with the prior written consent of the 
Secretary, elect not to be subject to the 
limitations of § 402.2 but rather to be
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subject to the requirements of 
§ 240.15c3-l of this title (SEC Rule 15c3- 
1) except paragraph (C)(2)(ix) thereof, 
and paragraphs (e) (3), (4), (5), (6)1(7) 
and (8) of this section by filing such 
election in writing with its designated 
examining authority. A government 
securities interdealer broker may not 
revoke such election without the written 
consent of its designated examining 
authority.

(2)(i) “Government securities 
interdealer broker” means an entity 
engaged exclusively in business as a 
broker that effects, on an initially fully 
disclosed or identified group basis, 
transactions in government securities 
for counterparties that are government 
securities brokers or dealers who have 
registered or given notice pursuant to 
section 15C(a)(l) of the Act (15 U.S.C. 
78o—5(a)(1)), and that promptly transmits 
all funds and delivers all securities 
received in connection with its activities 
as a government securities interdealer 
broker and does not otherwise hold 
funds or securities for or owe money or 
securities to its counterparties and, 
except as provided in paragraph
(e)(2)(ii) of this section, does not have or 
maintain any government securities in 
its proprietary or other accounts. For the 
purpose of this paragraph (e)(2)(i), 
“identified group basis” means that a 
counterparty has consented to the 
identity of the specific group of entities 

; from which the other counterparty is 
chosen.

(ii) A government securities 
interdealer broker may have or maintain 
government securities in its proprietary 
or other accounts only as a result of:

(A) Engaging in overnight reverse 
repurchase or securities borrowed 
transactions solely for the purpose of 
facilitating the process of clearing 
government securities transactions;

(B) Engaging in overnight repurchase 
or securities loaned transactions solely 
for the purpose of reducing its financing 
expense in connection with the 
clearance of government securities 
transactions;

(C) Subordipated loans subject to 
satisfactory subordination agreements 
pursuant to § 240.l5c3-l(d) of this title;

(D) Collateral or depository 
requirements of a clearing corporation 
or association with which it participates 
in the clearance of government 
securities transactions; or

(E) The investment of its excess cash. 
The maturities of any government 
securities held or maintained under 
paragraphs (e)(2)(h) (C), (D), or (E) of 
this section may not exceed one year.

(3) In order to qualify to operate under 
this paragraph (ej, a government

securities interdealer broker shall at all 
times have and maintain Pet capital, as 
defined in § 240.15c3-l(c)(2) of this title 
with the modifications of this paragraph
(e), of not less than $1,000,000.

(4) For purposes of this paragraph (e), 
a government securities interdealer 
broker need not deduct loans to 
commercial banks for one business day 
of immediately available funds 
(commonly referred to as “sales of 
federal funds”) held by the government 
securities interdealer broker in 
connection with the clearance of 
securities on the day the loan is made.

(5) For purposes of this paragraph (e), 
a government securities interdealer 
broker need not deduct net pair-off 
receivables and money differences until 
the close of business of the third 
business day following the day the 
funds are due and give-up receivables 
outstanding no more than 30 days from 
the billing date, which shall be no later 
than the last day of the month in which 
they arise, as otherwise would be 
required under § 240.15c3-l(c)(2)(iv)(B) 
of this title.

(6) For purposes of this paragraph (e), 
a government securities interdealer 
broker shall deduct from net worth Vi of 
1 percent of the contract value of each 
government securities failed-to-deliver 
contract which is outstanding 5 business 
days or longer. Such deduction shall be 
increased by any excess of the contract 
price of the failed-to-deliver contract 
over the market value of the underlying 
security,

(7) For purposes of this paragraph (e), 
a government securities interdealer 
broker may exclude from its aggregate 
indebtedness computation indebtedness 
adequately collateralized by 
government securities outstanding for 
not more than one business day and 
offset by government securities failed to 
deliver of the same issue and quantity. 
In no event may a government securities 
interdealer broker exclude any 
overnight bank loan attributable to the 
same government securities failed-to- 
deliver contract for more than one 
business day. A government securities 
interdealer broker need not deduct from 
net worth the amount by which the 
market value of securities failed to 
receive outstanding longer than thirty 
(30) calendar days exceeds the contract 
value of those failed to receive as 
required by § 240.15c3-l(c)(2)(iv)(E) of 
this title.

(8}(i) For purposes of this paragraph
(e), a government securities interdealer 
broker shall deduct from net worth 5 
percent of its net exposure to each 
counterparty.

(ii) Net exposure. For purposes of this 
paragraph (e), net exposure shall equal:

(A) The sum of the dbllar amount of 
funds, debt instruments, other securities, 
and other inventory at risk, in the first 
instance, to the government securities 
interdealer broker in the event of the 
counterparty's default,

(B) Reduced, but not to less than zero, 
by the sum of:

(1) The dollar amount of funds, debt 
instruments, other securities, and other 
inventory at risk, in the first instance, to 
the counterparty in the event of the 
government securities interdealer 
broker’8 default;

(2) The deductions taken from net 
worth for unsecured receivables, 
repurchase and reverse repurchase 
deficits, aged fails to deliver, and aged 
fails to receive arising from transactions 
with the counterparty;

(3) Demand deposits in the case 
where the counterparty is a commercial 
bank;

(4) Loans for one business day of 
immediately available funds (commonly 
referred to as “sales of federal funds”) 
held by the government securities 
interdealer broker in connection with 
the clearance of securities on the day 
the loan is made in the case where the 
counterparty is a commercial bank;

(5) Custodial holdings of securities in 
the casé where the counterparty is a 
clearing bank or clearing broker of the 
government securities intérdealer 
broker; and

(3) Exposure to a counterparty due to 
holding marketable instruments subject 
to market risk haircuts under Appendix 
A to this section (§ 402.2a) for which the 
counterparty is the obligor.

(9) On the application of the 
government securities interdealer 
broker, the designated examining 
authority may extend the periods of time 
in this paragraph (e) if it determines that 
the extension is warranted because of 
exceptional circumstances and that the 
government securities interdealer broker 
is acting in good faith.

(f) Effective date. This part shall be 
effective July 25,1987, provided 
however, that until the last business day 
in October 1987, registered government 
securities brokers and dealers need not 
comply with § 402.2 (a), (b), and (c) as 
long as:

(1) A registered government securities 
broker 6r dealer that acts solely as an 
introducing broker within the meaning 
of § 240.15c3-l(a)(2) of this title has and 
maintains liquid capital, as defined in
§ 402.2(d), in an amount of not less than 
$5,000; and

(2) Any other registered government 
securities broker or dealer has and 
maintains liquid capital, as defined in
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§ 402.2(d), in an amount of not less than 
$50,000.

§402.2 Capital requirements for 
registered government securities brokers 
and dealers.

(a) G eneral rule. No government 
securities broker or dealer shall permit 
its liquid capital to be below an amount 
equal to 120 percent of total haircuts as 
defined in paragraph (g) of this section.

(b) Minimum liquid capital. 
Notwithstanding the provisions of 
paragraph (a) of this section, a 
government securities broker or dealer 
shall have and maintain liquid capital in 
an amount not less than $25,000, after 
deducting total haircuts as defined in 
paragraph (g) of this section.

(c) Minimum liquid cap ital fo r  
introducing brokers. Notwithstanding 
the provisions of paragraphs (a) and (b) 
of this section, a government securities 
broker or dealer that acts solely as an 
introducing broker within the meaning 
of § 240.15c3-l (a)(2) of this title, shall 
maintain liquid capital in an amount not 
less than $5,000, after deducting total 
haircuts as defined in paragraph (g) of 
this section.

(d) Liquid capital. "Liquid capital” 
means net capital as defined in
§ 240.15c3-l(c){2) of this title with the 
following modifications:

(1) The percentages used to calculate 
the deductions for failed to deliver 
contracts required by § 240.15c3- 
l(c)(2)(ix) of this title when the 
underlying instrument is a Treasury 
market risk instrument as defined in 
paragraph (e) of this section are the 
appropriate net position haircut factors 
specified in paragraph (f)(2) of this 
section;

(2) The percentages used to calculate 
deductions required by § 240.15c3-
1 (c)(2)(iv)(B) of this title for securities 
that are Treasury market risk

instruments are the appropriate net 
position haircut factors specified in 
paragraph (f)(2) of this section;

(3) The deduction required by
§ 240.15c3-l(c)(2)(iv)(F)(3)(/) of this title 
relating to repurchase agreement deficits 
shall be determined without reference to 
§ 240.15c3-l(c)(2)(iv)(F)(3)(/)(£) or 
§ 240.15c3-l(c)(2)(iv)(F)(3)(/)(C);

(4) The deductions from net worth 
required by §§ 240.15c3-l (c)(2)(vi) and
(c)(2)(viii) of this title and the 
adjustments to net worth set forth in
§ 240.15c3-la and § 240.15c3-lb of this 
title (Appendices A and B to SEC Rule 
15c3-l) are omitted;

(5) Net pair-off receivables and money 
differences need not be deducted as 
otherwise would be required under
§ 240.15c3-l(c)(2)(iv)(B) of this title until 
the close of business of the third 
business day following the day the 
funds are due;

(6) Give-up receivables outstanding no 
more than 30 days from the billing date, 
which shall be no later than the last day 
of the month in which they arise, need 
not be deducted as otherwise would be 
required under § 240.15c3-l(c)(2)(iv)(B) 
of this title;

(7) Loans to commercial banks for one 
business day of immediately available 
funds (commonly referred to as “sales of 
federal funds”) held by the government 
securities broker or dealer in connection 
with the clearance of securities on the 
day the loan is made need not be 
deducted; and

(8) In determining net worth, all long 
and short positions in unlisted options 
that are Treasury market risk 
instruments shall be evaluated in the 
manner set forth in § 240.15c3- 
l(c)(2)(i)(B)(J) and not in the manner set 
forth in § 240.15c3-l(c)(2)(i)(B}(2) of this 
title.

(e) Treasury m arket risk instruments. 
(1) For purposes of this part, the term

"Treasury market risk instrument” 
means the following dollar-denominated 
securities, debt instruments, and 
derivative instruments:

(1) Government securities, except 
equity securities and those mortgage- 
backed securities described in 
paragraph (e)(2) of this section;

(ii) Zero-coupon receipts or 
certificates based on marketable 
Treasury notes or bonds;

(iii) Marketable certificates of deposit 
of no more than one year to maturity;

(iv) Bankers acceptances;
(v) Commercial paper of no more than 

one year to maturity rated in one of the 
three highest categories by at least two 
nationally recognized statistical rating 
organizations;

(vi) Futures, forwards, and listed 
options on Treasury market risk 
instruments described in paragraphs
(e)(l)(i)—(v) of this section or on time 
deposits whose changes in yield are 
closely correlated with the Treasury 
market risk instruments described in 
paragraph (e)(l)(iii) of this section, 
settled on a cash or delivery basis;

(vii) Options on those futures 
contracts described in paragraph
(e)(l)(vi) of this section, settled on a 
cash or delivery basis; and

(viii) Unlisted options on marketable 
Treasury bills, notes or bonds.

(2) ‘Treasury market risk instrument” 
does not include mortgage-backed 
securities that do not pass through to 
each security holder on a pro rata basis 
a distribution based on the monthly 
payments and prepayments of principal 
and interest on the underlying pool of 
mortgage collateral less fees and 
expenses.

(f)(1) Haircut categories. For purposes 
of this part, the applicable categories 
within which non-zero-coupon and zero- 
coupon Treasury market risk 
instruments are classified are:

Categofy Term or type for non-zero-coupon instruments Term for zero-coupon instruments

A.............. Less than 45 days............................................ Less than 45 days.
At least 45 days but less than 135 days.
At least 135 days but less than 9 months.
At least 9 months but less than 1 year, 6 

months.
At least 1 year, 6 months but less than 3 

years.
At least 3 years but less than 5 years, 6 

months.
At least 5 years, 6 months but less than 9 

years.
At least 9 years but less than 12 years.

B..........■ At least 45 days but less than 135 days........................
C..... At least 135 days but less than 9 m onths....................
D... ......... At least 9 months but less than 1 year, 6 months.............

E....... . At least 1 year, 6 months but less than 3 years, 6 months .

F....M At least 3 years, 6 months but less than 7 years, 6 months.

G..... . At least 7 years, 6 months but less than 15 years............

h..... . ; 15 years and over.......................................... .
1... .
j....M
MB.... All fixed rate mortgage-backed securities that are Treasury market risk instruments.... 

All adjustable rate mortgage-backed securities that are Treasury market risk instru­
ments.

AR
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(2) Haircut factors. For purposes of 
this part* the applicable net position «ad  
offse t haircut factory to be used in the 
Calculation of the Treasury market risk 
haircut are as follows:

Category

f. Haircut factors

Net
position 

î haircuts 
\: (percent)

Offsets
(percent)

A ........... .... ....... None None
B .......................................... 0.12 i 0.02
c .......... .. ... ... .. . ! 0.20 0.03
D ___________ t 0.45 i 0.07
£  ........ \ 1.10 0.22

F....................... 2.20 • 0.44
| 3.30 0.50

Category 1

Haircut factors

Net
; position 

haircuts 
(percent)

Offsets
(percent)

H ....... ........... :... 4.50 0.90
1 ...;...... 7.75 1.55
J ..... 11.25 3.3»
M B ........ ....... ->* ! 3 30 0.66
A R ____ : 1.10 0.22

[3} Category pair hedging 
disallowance haircut factors. For 
purposes of this part* the applicable 
category pair hedging disallowance 
haircut factors to 1» used in the 
calculation of the Treasury market risk 
haircut are as follows:

(g) Total haircuts. “Total haircuts" 
equals the sum of the credit risk haircut 
and the market risk haircut.

(1) Credit risk haircut The “credit risk 
haircut“ equals the sum of the total 
counterparty exposure haircut, the total 
concentration of credit haircut and the 
credit volatility haircut.

(i) Net credit exposure. For purposes 
of this part, net credit exposure shall 
equal:

(A) The sum of the dollar amount of 
funds, debt instruments, other securities, 
and other inventory at risk to the 
government securities broker or dealer 
in the event of the counterparty's default 
and the market value of purchased 
unlisted options written by the 
counterparty that are Treasury market 
risk Instruments,

(B) Reduced, but not to less than zero, 
by the sum of:

(1) The dollar amount of funds, debt 
instruments, other securities, and other 
inventory at risk to the counterparty in

the event of the government securities 
broker’s or dealer’s default and the 
market value of unlisted options written 
by the government securities broker or 
dealer and held by the counterparty that 
are Treasury market risk instruments;

(2) The deductions taken from net 
worth for unsecured receivables, 
repurchase and reverse repurchase 
agreement deficits, aged fails to deliver, 
and aged fails to receive arising from 
transactions with the counterparty;

(3) Demand deposits in the case 
where the counterparty is a commercial 
bank:

(4) Loans for one business day of 
immediately available funds- (commonly 
referred to as “sales of federal funds”) 
held by the government securities 
broker or dealer in connection with the 
clearance of securities on the day the 
loan is made in the case where the 
counterparty is a commercial bank;

(5) Custodial holdings of securities in 
the case where the counterparty is a

clearing bank or clearing broker of the 
government securities broker or dealer; 
and

(3) Exposure to a counterparty due to 
holding marketable instruments subject 
to market risk haircuts under Appendix 
A  to this section (§ 402.2a) for which the 
counterparty is the obligor.

(ii) Total counterparty exposure 
haircut. The “total counterparty 
exposure haircut” equals the sum of the 
counterparty exposure haircuts taken 
for all counterparties except a Federal 
Reserve Bank* of the government 
securities broker or dealer. The 
“counterparty exposure haircut” equals 
the product of a counterparty exposure 
haircut factor of 5 percent and the net 
credit exposure to a single counterparty 
not in excess of 15 percent of the 
government securities broker's or 
dealer’s liquid capital.

(in) Total concentration o f credit 
haircut. The “total concentration of 
credit haircut" equals the sum of the 
concentration of credit haircuts taken 
for all counterparties of the government 
securities broker or dealer. The 
“concentration of credit haircut” equals 
the product of a concentration of credit 
haircut factor of 25 percent and the 
amount by which the net credit 
exposure to a single counterparty is in 
excess of 15 percent of the government 
securities broker's or dealer's liquid 
capital.

(iv) Credit volatility haircut The 
“credit volatility haircut“ equals the 
product of a credit volatility haircut 
factor of 0.15 percent and the dollar 
amount of the larger of the gross long 
position or gross short position in those 
Treasury market risk instruments 
described in paragraphs (e)(1) (iii), (iv) 
and (v) of this section that have a term 
to maturity greater than 44 days, 
including futures and forwards thereon, 
settled on a cash or delivery basis.

(2) Market risk haircut. The “market 
risk haircut” equals the sum of the 
Treasury market risk haircut and the 
other securities haircut, calculated in 
accordance with the provisions of 
Appendix A of this section, § 402.2a.

(h) Debt-equity requirements. No 
government securities broker or dealer 
shall permit the total of outstanding 
principal amounts of its satisfactory 
subordination agreements as defined in 
§ 240.15c3-ld of this title (Appendix D 
to SEC Rule !5 c 3 -l)  modified as
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provided in Appendix D to this section,
§ 402.2d, to exceed the allowable levels 
set forth in § 240.15c3-l(d) of this title.

(i) Limitation on withdrawal o f equity 
capital. No equity capital of the 
government securities broker or dealer 
or a subsidiary or affiliate consolidated 
pursuant to Appendix C to this section,
§ 402.2c, may be withdrawn by action of 
a stockholder or partner, or by 
redemption or purchase of shares of 
stock by any of the consolidated entities 
or through the payment of dividends or 
any similar distribution, nor may any 
unsecured advance or loan be made to a 
stockholder, partner, sole proprietor or 
employee if, after giving effect thereto 
and to any other such withdrawals, 
advances or loans and any Payments of 
Payment Obligations (as defined in 
§ 240.15c3-ld of this title, Appendix D to 
SEC Rule 15c3-l, modified as provided 
in Appendix D to this section, § 402.2d) 
under satisfactory subordination 
agreements which are scheduled to 
occur within six months following such 
withdrawal, advance or loan, either:

(1) The ratio of liquid capital to total 
haircuts, determined as provided in
§ 402.2, would be less than 150 percent; 
or , k *r-

(2) Liquid capital minus total haircuts 
would be less than 120 percent of the 
minimum capital required by § 402.2(b) 
or § 402.2(c) as applicable; or

(3) In the case of any government 
securities broker or dealer included in 
such consolidation, the total outstanding 
principal amounts of satisfactory 
subordination agreements of the 
government securities broker or dealer 
(other than such agreements which 
qualify as equity under § 240.15c3-l(d) 
of this title) would exceed 70% of the 
debt-equity total as defined in such
§ 240.15c3-l(d).
The term equity capital includes capital 
contributions by partners, par or stated 
value of capital stock, paid-in capital in 
excess of par, retained earnings or other 
capital accounts. The term equity capital 
does not include securities accounts of 
partners and balances in limited 
partners’ capital accounts in excess of 
their stated capital contributions. This 
provision shall not preclude a 
government securities broker or dealer 
from making required tax payments or 
preclude the payment to partners of 
reasonable compensation.

(j) Modification o f appendices to 
§240.15c3-l o f this Title. For purposes 
of this section, Appendix C to this 
section (§ 402.2c) is substituted for 
Appendix C to Rule 15c3-l (§ 240.15c3- 
lc of this title), and Appendix D to Rule 
15c3-l (| 240.l5c3-ld of this title), 
relating to Satisfactory Subordination

Agreements, is modified as provided in 
Appendix D to this section (§ 402.2d).

§ 402.2a Appendix A— Calculation of 
market risk haircut for purposes of 
§ 402.2(g)(2).

The market risk haircut is the sum of 
the Treasury market risk haircut and the 
other securities haircut, calculated as 
follows.

(a) Treasury market risk haircut. The 
“Treasury market risk haircut“ equals 
the sum of the total governments offset 
portion haircut, the total futures and 
options offset haircut, the total hedging 
disallowance haircut, and the residual 
net position haircut, calculated with 
respect to financings and positions in 
Treasury market risk instruments, 
except to the extent that a permissible 
election is made pursuant to paragraph 
(b)(1) of this section to include qualified 
positions in the calculation of the other 
securities haircut

(1) Total governments offset portion 
haircut. The “total governments offset 
portion haircut” equals the sum of the 
governments offset portion haircuts 
calculated for each category in 
§ 402.2(f)(1). The “governments offset 
portion haircuts” equal, for each 
category in § 402.2(f)(1), the product of 
the offset haircut factor for that category 
set out in § 402.2(f)(2) and the smaller of 
the absolute values of the gross long 
immediate position or gross short 
immediate position for that category. 
Schedules B and C in paragraph (c) of 
this section can be used to make this 
calculation.

(i)(A) The "gross long immediate 
position” for purposes of this part 
equals, for each category except 
categories MB and AR in § 402.2(f)(1), 
the sum of the market values of each 
long immediate position in Treasury 
market risk instruments with a term to 
maturity (or, in the case of a floating 
rate note, the time to the next scheduled 
interest rate adjustment or the term to 
maturity, whichever is less) 
corresponding to such category, the 
contract values of each reverse 
repurchase agreement with a term to 
maturity or time to the next scheduled 
interest rate adjustment, whichever is 
less, corresponding to that category, and 
the values of the cash collateral of each 
security borrowing with a term to 
maturity or time to next scheduled 
interest rate adjustment, whichever is 
less, corresponding to such category.

(B) In the case of category MB, the 
“gross long immediate position” equals 
the sum of the market values of all long 
immediate positions in fixed rate 
mortgage-backed securities which are 
Treasury market risk instruments.

(C) In the case of category AR, the 
“gross long immediate position” equals 
the sum of the market values of all long 
immediate positions in adjustable rate 
mortgage-backed securities which are 
Treasury market risk instruments.

(ii) (A) The "gross short immediate 
position” for purposes of this section 
equals, for each category except 
categories MB and AR in § 402.2(f)(1), 
the sum of the market values of each 
short immediate position in Treasury 
market risk instruments with a term to 
maturity (or, in the case of a floating 
rate note, the time to the next scheduled 
interest rate adjustment or the term to 
maturity, whichever is less) 
corresponding to such category, and the 
values of funds received from each 
financing transaction (including 
repurchase agreements, securities 
lending secured by cash collateral, and 
term financings, but excluding 
subordinated debt which meets the 
requirements of § 240.15c3-ld of this 
title modified as provided in § 402.2d) 
with a term to maturity or time to the 
next scheduled interest rate adjustment, 
whichever is less, corresponding to that 
category.

(B) In the case of category MB, the 
“gross short immediate position” equals 
the sum of the market values of all short 
immediate positions in fixed rate 
mortgage-backed securities which are 
Treasury market risk instruments.

(C) In the case of category AR, the 
“gross short immediate position” equals 
the sum of the market values of all short 
immediate positions in adjustable rate 
mortgage-backed securities which are 
Treasury market risk instruments.

(iii) The term “long immediate 
position” in a Treasury market risk 
instrument means, for purposes of this 
part:

(A) The net long position in a 
Treasury market risk instrument as of 
the trade date, except when the 
settlement date, in the case of a 
Treasury market risk instrument except 
a mortgage-backed security, is 
scheduled more than frve business days 
in the future, and, in the case of a 
mortgage-backed security, more than 
thirty calendar days in the future;

(B) The net long when-issued position 
in a marketable U.S. Treasury security 
between announcement and issue date; 
and
' (C) The net long when-issued position 
in a government agency or a government 
sponsored agency debt security between 
release date and issue date.

(iv) The term “short immediate 
position” on a Treasury market risk 
instrument means, for purposes of this 
part:
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(A) The net short position in a 
Treasury market risk instrument as of 
the trade date, except when the 
settlement date, in die case of a 
Treasury market risk instrument except 
a mortgage-backed security, is 
scheduled more than five business days 
in the future, and, in the case o f a 
mortgage-backed security, more than 
thirty calendar days in the future;

(8) The net short when-issued position 
in a marketable U.S. Treasury security 
between announcement and issue date; 
and

(C) The net short when-issued 
position in a government agency or a 
government sponsored agency debt 
security between release date and issue 
date.

(2) Net immediate position interim  
haircut. The “net immediate position 
interim haircut” equals, for each 
category in § 402.2(f)(1), the product of 
the net position haircut factor for that 
category and the sum of the gross long 
immediate position and the gross short 
immediate position for that category. For 
purposes of this part, a gross long 
immediate position shall be a positive 
number and a gross short immediate 
position shall be a negative number. 
Schedules B and C in paragraph (c) of 
this section can be used to make this 
calculation.

(3) Total, futures and options offset 
haircut. The “total futures and options 
offset haircut” equals the sum of the 
futures and options offset haircuts 
calculated for each category in
§ 402.2(f)(1). The "futures and options . 
offset haircut" equals, for each category 
in § 402.2(f)(1), the product of a futures 
and options offset factor of 20 percent 
and the smaller of the absolute values of 
the positive and negative aggregate 
interim haircuts for that category. 
Schedule D in paragraph (c) of this 
section can be used to make this 
calculation.

(i) Positive aggregate interim haircut 
The “positive aggregate interim haircut” 
equals, for each category in § 402.2(f)(1), 
the sum of the positive net immediate 
position interim haircut (see paragraph 
(a)(2) of this section), the gross long 
futures and forward interim haircut, and 
the positive gross options interim 
haircut for that category. Schedule D in 
paragraph (c) of this section can be used 
to make this calculation.

(A) Gross long futures and forward 
interim haircut. The “gross long futures 
and forward interim haircut" equals, for 
each category in § 402.2(f)(1), the sum of 
the interim haircuts on each long futures 
position and long forward position 
placed, in the case of a futures or 
forward contract on Treasury market 
risk instruments except mortgage-

backed securities, in the category 
corresponding to the stmt of the term to 
maturity of the contract and the term to 
maturity of the underlying instrument at 
the time of the maturity of the contract 
or, in the case of a  futures or forward 
contract on Treasury market risk 
mortgage-backed securities, the category 
corresponding to the type of Treasury 
market risk mortgage-backed security.

(1) For purposes of this part, the 
“interim haircut on each long futures 
position and each long forward 
position” is the product of the net 
position haircut factor for the category 
corresponding to, in the case of a futures 
or forward contract on Treasury market 
risk instruments except mortgage- 
backed securities, the maturity of the 
underlying instrument at the time of the 
maturity of the contract or, in the case of 
a futures or forward contract on 
Treasury market risk mortgage-backed 
securities, the type of Treasury market 
risk mortgage-backed security and the 
value of the long futures position or long 
forward position evaluated at the 
current market price for such contract.

(2) For purposes of this part, the gross 
long futures and forward interim haircut 
shall be a positive number.

(B) Positive gross options interim  
haircut. The “positive gross options 
interim haircut” equals, for each 
category in § 402.2(f)(1), the sum of the 
interim haircuts on each purchased call 
and sold put placed in the. category in 
which the underlying instrument would 
be placed.

(1) For purposes of this part, the 
“ interim haircut on each purchased call 
and sold put” equals the lesser of the 
market value of the option or, (i) in the 
case of an option on a cash instrument, 
the product of the net position haircut 
factor for the category to which the 
underlying cash instrument corresponds 
and the market value of the underlying 
cash instrument or, (//) in the case of an 
option on a futures contract, the interim 
haircut on the underlying futures 
contract

(2) For purposes of this part, the 
positive gross options interim haircut is 
a positive number.

(ii) Negative aggregate interim  
haircut. The “negative aggregate interim 
haircut” equals, for each category in 
§ 402.2(f)(1), the sum of the negative net 
immediate position interim haircut (see 
paragraph (a)(2) of this section), the 
gross short futures and forward interim 
haircut, and the negative gross options 
interim haircut for that category. 
Schedule D in paragraph (c) of this 
section can be used to make this 
calculation.

(A) Gross short futures and forward 
interim haircut The “gross short futures

and forward interim haircut” equals, for 
each category in § 402.2(f)(1), the sum of 
the interim haircuts on each short 
futures position and short forward 
position placed, in the case of a futures 
or forward contract on Treasury market 
risk instruments except mortgage- 
backed securities, in the category 
Corresponding to the sum of the term to 
maturity of the contract and the term to 
maturity of the underlying instrument at 
the time of the maturity of the contract 
or, in the case of a futures or forward 
contract on Treasury market risk 
mortgage-backed securities, in the 
category corresponding to the type of 
Treasury market risk mortgage-backed 
security.

(1) For purposes of this part, the 
"interim haircut on each short futures 
position and each short forward 
position” is the product of the net 
position haircut factor for the category 
corresponding to, in the case of a futures 
or forward contract on Treasury market 
risk instruments except mortgage- 
backed securities, the maturity of the 
underlying instrument at the time of the 
maturity of the contract or, in the case of 
a futures or forward contract on 
Treasury market risk mortgage-backed 
securities, the type of Treasury market 
risk mortgage-backed security and the 
value of the short futures position or 
short forward position evaluated at the 
current market price for such contract.

(2) For purposes of this part, the gross 
short futures and forward interim 
haircut is a negative number.

(B) Negative gross options in terim 
haircut. The "negative gross options 
interim haircut” equals, for each 
category in § 402.2(f)(1), the sum of the 
interim haircuts on each sold call and 
purchased put placed in the category in 
which the underlying instrument would 
be placed.

(!)  For pprposes of this part, the 
"interim haircut on each sold call and 
purchased put” equals the lesser of the 
market value of the option or, (/) in the 
case of an option on a cash instrument, 
the product of the net position haircut 
factor for the category to which the 
underlying cash instrument corresponds 
and the market value of the underlying 
cash instrument or, (//) in the case of an 
option on a futures contract, the interim 
haireut on the underlying futures 
contract.

(2) For purposes of this part, the 
negative gross options interim haircut is 
a negative number.

(4) Total hedging disallowance 
haircut. The “total hedging disallowance 
haircut" equals the sum of the hedging 
disallowance haircuts calculated 
pursuant to each netting of qualified
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netting interim haircuts. The “hedging 
disallowance haircut” equals the 
absolute value of the product of the 
applicable category pair hedging 
disallowance haircut factor specified in 
§ 402.2(f)(3) and the smaller in absolute 
value of any two qualified netting 
interim haircuts, netted in accordance 
with the provisions of this paragraph. 
Schedule E in paragraph (c) of this 
section can be used to make this 
calculation.

(1) Qualified netting interim haircut. 
The term “qualified netting interim 
haircut” means a residual position 
interim haircut or a net residual position 
interim haircut.

(A) Residual position interim haircut. 
The "residual position interim haircut” 
equals, for each category in § 402^(f)(l), 
the sum of the positive aggregate interim 
haircut and the negative aggregate 
interim haircut corresponding to the 
category, calculated in accordance with 
the provisions of paragraph (a)(3) of this 
section.

(B) (i) Net residual position interim  
haircut. The “net residual position 
interim haircut” equals, for any two 
categories between which netting is 
permitted, the sum of fi) the residual 
position interim haircuts calculated for 
those categories, in the case of the 
category of the larger in absolute value 
of the two residual position interim 
haircuts being netted, and (//) zero, in 
the case of the category of the smaller in 
absolute value of the two residual 
position interim haircuts being netted.

[2] For the purposes of this paragraph 
(a)(4), netting is permitted only between 
categories for which a category pair 
hedging disallowance haircut factor has 
been specified in paragraph § 402.2(f)(3).

(ii) Net residual position interim 
haircuts shall be substituted for the 
residual position interim haircuts in the 
respective categories in whichvthey have 
been placed and shall be considered as 
if they were residual position interim 
haircuts. New net residual position 
interim haircuts may continue to be

calculated until for each category pair 
for which netting is permitted at least 
one of the two qualified netting interim 
haircuts is zero or both qualified netting 
interim haircuts are of the same sign.

(5) Residual net position haircut. The 
“residual net position haircut" equals 
the sum of the absolute values of all 
qualified netting interim haircuts 
remaining in each category after the 
completion of the calculation of 
permissible nettings described in 
paragraph (a)(4) of this section.
Schedule E in paragraph (c) of this 
section can be used to make this 
calculation.

(b) Other securities haircut The 
“other securities haircut” equals the sum 
of all deductions specified in § 240.15c3- 
1 (c)(2)(vi) and (c)(2)(viii) of this title and 
§§ 240.15c3-la and 240.l5c3-lb of this 
title for long and short positions in 
securities, futures contracts, forward 
contracts, options, and other inventory 
which are not Treasury market risk 
instruments as defined in § 402.2(e).

(1) A registered government securities 
broker or dealer may elect to exclude 
from its calculation of the Treasury 
market risk haircut and include in its 
calculation of the other securities 
haircut long and short positions in 
Treasury market risk instruments if such 
positions form part of a hedge against 
long and short positions in securities, 
futures contracts, forward contracts, or 
options which are not Treasury market 
risk instruments. Only the portion of the 
total position in a Treasury market risk 
instrument that forms part of such hedge 
may be excluded from the calculation of 
the Treasury market risk haircut and 
included in the calculation of the other 
securities haircut.

(2) For purposes of this paragraph (b), 
a gross long or short position in 
Treasury market risk instruments shall 
be considered part of a hedge if the 
inclusion of such position in the 
calculation of the other securities 
haircut would serve to reduce said 
haircut.

(3) For purposes of this paragraph (b) 
a s  it relates to § 240.15c3-l(c)(2)(vi)(M) 
(“undue concentration”), references to 
"10 percent of the “net capital* ” shall be 
understood to refer to 10 percent of the 
liquid capital and references to 
"Appendix (D) (17 CFR 240.15c3-ld)” 
shall be understood to refer to such 
section as modified by § 402.2d.

(c) Schedules. This paragraph sets 
forth schedules which may be used by 
government securities brokers or dealers 
in the calculation of total haircuts as 
required by this Part 402. The 
appropriate regulatory agency or 
designated examining authority may 
specify other substantially similar forms 
required to be used by government 
securities brokers or dealers in the 
calculation of such haircuts.

Schedule A^—Liquid Capital 
Requirement, Summary Computation

[In thousand« of dollars]

1. Liquid c a p i ta l1... ...............................................
2. Haircuts on security and  financ­

ing positions including contractual 
commitments:

a. Total governments offset por­
tion haircut (Schedule C ) ...........---------

b. Total futures and options
offset haircut (Schedule D)___

c. Total hedging disallow ance
haircut (Schedule E )........ ———

d. Residual net position haircut
(Schedule E ) ................ ..................  ..........

e. O ther securities haircut (use
SEC fac to rs)... .............................................

3. H aircuts on credit exposure:
a. Total counterparty exposure

haircut............................... . — ——
b. Total concentration of credit

haircut........................................   —
c. Credit volatility haircu t..............---------

4. Total haircuts (sum of lines 2 a
through e, 3 a, b, and c)..„................ ................

6. Capital-to-risk ratio  (line 1 divid­
ed by line 4 ).................... ......... ........

1 Identical to the amount reported on Hne 3640 of the 
Report on Finances and Operations of Government Securi­
ties Brokers and Dealers, Form. G-405.

BILLING CODE 4810-25-M
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Schedule C

Governments Offset Portion and Net Imnediate 
Position Interim Haircuts C a l m 1**-inn

.... * Net Immediate PositionMaturity Governments Offset Portion ^ — — '— " interim '
Category \J $ Amounts Factors Haircuts $ Amounts Factors Ha front«

W i+5 " <+/-)'' H7=T

A 0-45 days Nòne None
B 45-135 days 0.0002 0.0012

C 135 days- 
9 months 0.0003 0.0020

D 9-18 months 0.0007 0.0045
E 1.5-3.5 years 

(1.5-3 years) 0.0022 0.0110

F 3.5-7.5 years 
(3-5.5 years) 0.0044 0.0220

G 7.5-15 years 
(5,5-9 years) 0.0050 0.0330

H 15-30 years 
(9—12 years) 0.0090 0.0450

I (12-21 years) 0.0155 0.0775
J (21 years and 

over) 0.0338 0.1125

MB mortgage-backed 0.0066 0.0330
AR adjustable rate 

mortgage-backed
0.0022 0.0110

Total Governments Offset Portion Haircut $
Column Number 7

(Note 1)
9 10# 8 11

(7x9) (Note 1)
12##
(8x11)

# Carry to Schedule A, line 2a
## Carry forward to Schedule D (or Schedule E, if no forwards, 

futures, or options).
Note 1 : From Schedule B.

V  The categories are designated in Sec. 402.2(f)(1). A category contains 
all securities with maturities greater than or equal to the lower of the 
designated maturities, but less than the higher. Maturity designations in 
parentheses refer to maturities of zero-coupon instruments to be placed
JJJ S e*.0atÎ 2 r? ’ categories A » B, C, and D, zero-coupon instruments are r° treated m  the same manner as all other instruments. A half year (.5) 
is always considered to be 6 months.
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Instructions to Schedules A through E
Schedules A through E-may be used' 

by government securities brokers or 
dealers subject to 17 CFR 402 to 
determine the firm’s capital-to-risk ratio. 
Section 4022 provides that a 
government securities broker or dealer 
must meet the applicable minimum 
dollar liquid capital requirement and 
that the firm's ratio of liquid capital to 
risk (total haircuts) must be at least
1.2:1; liquid capital must exceed risk by 
at least 20 percent. Total haircuts is the 
risk measure used in the ratio; it is made 
up of measures of market risk and 
measures of credit risk. The marke t risk 
of a government securities broker's or 
dealer’s positions is accounted for 
through the Treasury market risk haircut 
and the other securities haircut. Credit 
risk is accounted for in the counterparty 
exposure, concentration of credit, and 
credit volatility haircuts and in the 
computation of liquid capital through the 
various deductions and charges.

Only positions in Treasury market 
risk instruments and financings may be 
used in the calculation of the Treasury 
market risk haircut. Treasury market 
risk instruments and financings are 
described in 17 CFR 402.2 and in the 
instructions to the schedule where they 
are to be first entered. All other types of 
financial instruments are to be included 
in the calculation of the other securities 
haircut Calculation o f the other 
securities haircut is based on the SEC's 
Rule 15c3-l (17 CFR 240.1Sc3~l).

Treasury market risk instruments may 
be excluded from the calculation of the 
Treasury market risk haircut if  they are 
included in the calculation of the other 
securities haircut as part of a hedge 
against long and short positions in 
securities, futures contracts, forward 
contracts, or options that are not 
Treasury market risk instruments. Only 
the portion of the total position in a 
Treasury market risk instrument that 
forms part o f such a hedge may be 
excluded, and the result of this transfer 
of the Treasury market risk instruments 
must be a reduction in the other 
securities haircut

The categories for classifying 
Treasury market risk instruments are 
designated in 17 CFR 4©2«2(fJ(l}. The 
categories, which are designated by a 
maturity range, contain all securities 
with remaining terms to maturity greater 
than or equal to the lower end of die 
range but less than the higher. A half 
year is always considered to be 6 
months. In categories A through D, zero- 
coupon instruments are to be treated in 
the same manner as all other . 
instruments. In categories E through J, 
the maturity designations in parentheses

give the maturities of the zero-coupon 
instruments to be placed in that 
category. All mortgage-backed securities 
that are Treasury market risk 
instruments are to be placed in category 
MB or category AR, depending on 
whether they are backed by 
conventional or adjustable-rate 
mortgages.

All haircuts may be calculated to the 
nearest hundred dollars, unless such 
rounding would materially affect the 
liquid capital calculation.

Appendix A to the Preamble 
published with the temporary 
regulations for 17 CFR Part 402 (52 FR 
19669, May 26,1987) contains an 
example of the capital calculation. It 
may also be used as an aid in 
completing these schedules.

Schedule A—Liquid Capital 
Requirement Summary Computation

Schedule A is used to determine the 
capital-to-risk ratio by comparing liquid 
capital to total haircuts. Schedule A will 
be the last schedule completed as many 
c f  the haircuts entered on Schedule A 
are calculated on Schedules B through E.

Line 1—Enter liquid capital, which is 
identical to the amount reported on line 
3640 of the Report on Finances and 
Operations of Government Securities 
Brokers and Dealers, Form G-405.

Line 2—Haircuts on “Security and 
Financing Positions“ including 
contractual commitments:

a. Enter the Total Governments Offset 
Portion Haircut from column 10 of 
Schedule C. -

b. Enter the Total Futures and Options 
Offset Haircut from column 19 of 
Schedule D.

c. Enter the Total Hedging 
Disallowance Haircut as calculated in 
Schedule E, column 27.

d. Enter the Residual Net Position 
Haircut as given in column 28 of 
Schedule E.

e. Enter the other securities haircut as 
determined by applying the SEC haircut 
factors to securities, futures contracts, 
forward contracts, options and other 
inventory that are not Treasury market 
risk instruments as defined in 17 CFR 
4022(e). The other securities haircut is 
the sum of all applicable deductions as 
specified in 17 CFR 240.15c3-l (c)(2)(vi) 
and (c)(2)(viii) and in 17 CFR 24Q.15c3- 
la  and 240.15c3-lb. Any position(s) in 
Treasury market risk instruments that 
have been excluded from the calculation 
of the Treasury market risk haircut 
because they are part of a hedge with 
these other instruments are to be 
included in the calculation of this 
haircut.

Line 3—Haircuts on credit exposure:

a. Enter the total counterparty 
exposure haircut which is the sum Of the 
counterparty exposure haircut with each 
counterparty, except a Federal Reserve 
Bank. A counterparty exposure haircut 
is equal to 5 percent of the net credit 
exposure to a single counterparty which 
is not in excess of 15 percent of the 
government securities broker’s or 
dealer’s liquid capital. If the net credit 
exposure to a counterparty does exceed 
15 percent of liquid capital, the excess 
will be used in calculating the total 
concentration of credit haircut on line 
3b.

Net credit exposure equals the 
difference between the government 
securities broker’s or dealer’s credit 
exposure to a single counterparty and 
that counterparty’s credit exposure to 
the government securities broker or 
dealer. The government securities 
broker’s or dealer’s credit exposure to a 
counterparty is equal to the sum of the 
dollar amount of funds, debt 
instruments, other Securities, and other 
inventory at risk to the government 
securities broker or dealer in the event 
of the counterparty’8 default and the 
market value of purchased unlisted 
options that are Treasury market risk 
instruments and were written by the 
counterparty. It does.not include, 
however, (1) the deduction taken from 
net worth for unsecured receivables, 
repurchase and reverse repurchase 
agreement deficits, aged fails to deliver, 
and aged fails to receive arising from 
transactions with the counterparty; (2) 
demand deposits in the case where the 
counterparty is a commercial bank; (3) 
loans of immediately available funds 
(commonly referred to as “sales of 
federal funds”) held by the government 
securities broker or dealer in connection 
with the clearance of securities on the 
day the loan is made in the case where 
the counterparty is a commercial bank;
(4) custodial holdings of securities in the 
case where the counterparty is a 
clearing bank or clearing broker of the 
government securities broker or dealer: 
or (5) credit exposure to the 
counterparty due to holding marketable 
instruments for which the counterparty 
is the obligor.

The counterparty’s credit exposure to 
the government securities broker or 
dealer equals the dollar amount of 
funds, debt instruments, other securities, 
and other inventory at risk to the 
counterparty in the event of the 
government security broker’s or dealer’s 
default and any unlisted options written 
by the government securities broker or 
dealer and held by the counterparty.

b. Enter the total concentration of 
credit haircut which is the sum of all
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concentration of credit haircuts applied 
in cases where the net credit exposure 
(as defined above) to a single 
counterparty is in excess of 15 percent 
of the government securities broker’s or 
dealer’s liquid capital. The 
concentration of credit haircut is 25 
percent of the amount of net credit 
exposure in excess of 15 percent of the 
government securities broker’s or 
dealer’s liquid capital.

c. Enter the credit volatility haircut 
which equals a factor of 0.15 percent 
applied to the larger of the gross long or 
gross short position in money market 
instruments qualifying as Treasury 
market risk instruments which mature in 
45 days or more, and in futures and 
forwards on these instruments that are 
settled on a cash or delivery basis, 
Money market instruments qualifying as 
Treasury market risk instruments are (1) 
certificates of deposit with no more than 
one year to maturity, (2) bankers 
acceptances, and (3) commercial paper 
which has no more than one year to 
maturity and is rated in one of the three 
highest categories by at least two 
nationally recognized statistical rating 
organizations.

Line 4—Enter total haircuts which is 
the sum of lines 2 a through e, and 3 a, b, 
and c.

Line 5—Enter the capital-to-risk ratio 
which is found by dividing line 1,
"Liquid capital,” by line 4, “Total 
haircuts.” The capital-to-risk ratio must 
be at least equal to 1.2:1.

Schedule B —Calculation o f Net 
Immediate Position in Securities and 
Financings

Schedule B is used to calculate the net 
immediate position in and offset portion 
of securities and financings. The results 
are then carried over to Schedule G for 
initial haircut calculations. Futures, 
forwards, and options which are 
Treasury market risk instruments are to 
be entered on Schedule D.

Positions in and financings on debt 
instruments other than mortgage-backed 
or adjustable rate mortgage-backed 
securities should be placed in the 
category corresponding to their 
remaining term to maturity. In the case 
of a floating rate note, however, the note 
should be placed in the category 
corresponding to the time to the next 
scheduled interest rate adjustment or 
remaining term to maturity, whichever is 
less. - * 4 r. v «■ V   ̂ . *

Column 1—Under “Financings-Long” 
report in the appropriate category the 
contract value of reverse repurchase 
agreements and the value(s) of cash 
collateral on security borrowings. 
Financings so reported should be placed 
m the category corresponding to the

remaining term to maturity or time to the 
next scheduled interest rate adjustment, 
whichever is less.

Column 2—Under “Financings-Short” 
report in the appropriate category as a 
negative number the values of funds 
received from financing transactions. 
Include repurchase agreements, 
securities lending secured by cash 
collateral, and term financings, but 
exclude subordinated debt which meets 
the requirements of 17 CFR 240!5c3-ld  
as modified by 17 CFR 402.2d.
Financings so reported should be placed 
in the category corresponding to the 
remaining term to maturity or time to the 
next scheduled interest rate adjustment, 
whichever is less.

Columns 3 and 4—Report in the 
appropriate column by maturity or type 
of mortgage-backed security under 
“Securities Positions” the sum of the 
market values of immediate positions in 
Treasury market risk instruments. The 
net position in each individual Treasury 
market risk instrument is to be 
appropriately reported as a long (+ )  or 
short ( - )  position in summation with all 
other positions of the same category 
(long/short). Short positions are 
assigned a negative value. Treasury 
market risk instruments are defined in 
17 CFR 402.2(e). Those to be reported in 
Schedule B are:

(1) Government securities as defined 
in 17 CFR 400.3(m) except equity 
securities and mortgage-backed 
securities which do not pass through to 
the security holder on a pro rata basis a 
distribution based on the monthly 
payments and prepayments of principal 
and interest on the underlying pool of 
mortgage collateral less fees and 
expenses;

(2) Zero-coupon receipts or 
certificates based on marketable 
Treasury notes or bonds;

(3) Marketable certificates of deposit 
of no more than one year to maturity;

(4) Bankers acceptances; and
(5) Commercial paper of no more than 

one year to maturity rated in one of the 
three highest categories by at least two 
nationally recognized statistical rating 
organizations.

Report all positions as of the trade 
date. If the settlement date is scheduled 
for more that five business days in the 
future tor, in the case of a mortgage- 
backed security, more than thirty 
calendar days in the future), then report 
the position as a forward contract on 
Schedule D. Also, under “Securities 
Positions” in the appropriate column 
and category, report any when-issued 
position in a marketable Treasury 
security between announcement and 
issue date and any when-issued position 
in a government agency or a government

sponsored agency debt Security between 
release date and issue date.

Exclude positions in Treasury market 
risk instruments which form part of a 
hedge against long and short positions 
in securities, futures contracts, forward 
contracts, or options that are not 
Treasury market risk instruments and 
are to be included in the calculation of 
the other securities haircut. Only that 
portion of the total position in a 
Treasury market risk instrument that 
forms part of such a hedge may be 
excluded, and the inclusion of the 
Treasury market risk instruments must 
reduce the other securities haircut.

Column 5—Under “Total Securities 
and Financing Positions (+ )” report in 
the appropriate category the sum of the 
long financings (column 1) and long 
securities positions (column 3).

Column 5—-Under “Total Securities 
and Financing Positions (—)” report in 
the appropriate category the sum of the 
short financings (column 2) and short 
securities positions (column 4).

Column 7—Under “Offset Portions” 
report in the appropriate category the 
lesser of the absolute values of the 
positive (column 5) or negative (column 
6) total securities and financing 
positions.

Column 8—Under “Net Immediate 
Positions” report in the appropriate 
category the sum, or net value, of the 
positive (column 5) and negative 
(column 6) total securities and financing 
positions.

Columns 7, "Offset Portions,” and 8, 
“Net Immediate Positions,” are to be 
carried to Schedule C.

Schedule C —Governments Offset 
Portion and Net Immediate Position 
Interim Haircuts Calculation

Schedule C is used to calculate the 
total governments offset portion haircut 
and net immediate position interim 
haircuts by applying offset and net 
position haircut factors to the offset 
portions and net immediate positions in 
Treasury market risk instruments and 
financings. The total governments offset 
portion haircut is then carried to 
Schedule A, and the net immediate 
position interim haircuts are carried to 
Schedule D or E.

Column 7—Transfer to column 7, 
“Governments Offset Portion-—$ 
Amounts,” column seven from Schedule 
B, “Offset Portions.”

Column 9—These are the governments 
offset portion haircut factors given at 17 
CFR 402.2(f)(2). They may be updated 
from time to time.

Column 10—Under “Governments 
Offset Portion—Haircuts” report in the 
appropriate category the product of the
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corresponding values in column 7, “$ 
Amounts,” and in column 9, "Factors.”

To determine the total governments 
offset portion haircut, sum the values 
under "Governments Offset Portion— 
Haircuts" in column 10, and enter this 
number in the appropriate space. Carry 
this value to Schedule A, line 2a, 
converting, if necessary, to thousands of 
dollars.

Column 8-7-Transfer to column s, "Net 
Immediate Positions—$ Amounts,” 
column eight from Schedule B, "Net 
Immediate Positions."

Column 11—These are die net 
immediate position haircut factor» given 
at 17 CFR 402.2(f)(2). They may be 
updated from time to time.

Column 12—Under "Net immediate 
Positions—Interim Haircuts” place in 
the appropriate category the product of 
the corresponding values in column 8, “$ 
Amounts," and in column 11 , "Factors." 
A haircut on a short position remains 
negative.

Carry column 12 to Schedule D, or, if 
there are no futures, forwards, or 
options positions, to Schedule E.
Schedule D—Consolidation o f Net 
Immediate Position Interim Haircuts 
with Cross Futures and Options Interim  
Haircuts

Schedule D is used to enter haircuts 
on futures, forwards and options 
positions and to calculate the total 
futures and options offset haircut and 
the residual position interim haircuts as 
needed for Schedules A and E 
respectively. If there are no futures and 
options positions, it is not necessary to 
fill out Schedule D.

Report on Schedule D futures, 
forwards, and options which are 
Treasury market risk instruments as 
defined in 17 CFR 402.2(e). These 
futures, forwards, and listed option 
contracts may be based cm any of the 
Treasury market risk instruments 
described in the instructions to columns 
3 and 4 on Schedule B or on time 
deposits whose changes in yield are 
closely correlated with certificates of 
deposit which are Treasury market risk 
instruments. Options on Treasury 
market risk futures contracts and 
unlisted options on marketable Treasury 
bills, notes, and bonds are also to be 
included. Futures contracts may settle 
on a cash or delivery basis. Any of these 
contracts which are being included as 
part of a hedge in the calculation of the 
other securities haircut must be 
excluded from Schedule D.

Report as a forward contract any 
position for which the time between 
trade date and settlement date is more 
than five business days (30 calendar 
days for a mortgage-backed security).

Any when-issued position to a 
marketable Treasury security 
established between announcement end 
issue date and any when-issued position 
in a government agency or a government 
Sponsored agency debt security 
established between release date and 
issue date is reported in the appropriate 
category on Schedule B under 
“Securities Positions."

Column 12—Transfer to column 12, 
"Net Immediate Position Interim 
Haircuts,” column 12 from Schedule C, 
“Net Immediate Positions—Interim 
Haircuts,” converting, if necessary, to 
thousands of dollars.

Columns 13 and 14—Under "Gross 
Interim Haircuts—Futures and Forward" 
enter in the appropriate category the 
sum of the interim haircuts on the 
futures or forward positions belonging to 
that category. The interim haircut on a 
futures or forward position equals the 
product of the value of the position 
evaluated at the current market price for 
such contract and the net position 
haircut factor that corresponds to either 
the term to maturity of the underlying 
instrument or, for mortgage-backed 
securities, the type of security. The term 
to maturity of the underlying instrument 
is the term to maturity of the deliverable 
security at the time of the maturity of 
the futures or forward contract The 
haircut on a futures or forward position 
oh a non-mortgaged-backed instrument 
is to be entered to the category 
corresponding to the sum of the 
remaining time to maturity of the futures 
or forward contract and the maturity of 
the underlying instrument Haircuts on 
futures and forwards on mortgage- 
backed securities are to be entered to 
the appropriate mortgage-backed 
securities category. The interim haircuts 
on long futures and forwards are 
positive (column 13), and on short 
futures and forwards, negative (column 
14).

Columns 15 and 16—Under “Gross 
Interim Haircuts—Options” enter, in the 
category in which the instrument 
directly underlying the contract would 
be entered, the lesser of (1) the market 
value of the option or (2) the net 
immediate position interim haircut on 
the underlying cash instrument or gross 
futures interim haircut on the underlying 
futures contract Note that to the case of 
an option on a futures contract the 
category in which the option oontract is 
to be entered is the sum of the remaining 
time to maturity of the futures or 
forward contract and the maturity of the 
instrument underlying the futures or 
forward contract The haircut factor 
used to determine the gross futures 
interim haircut is that factor 
corresponding to the term to maturity of

the deliverable security at the time of 
the maturity of the futures or forward 
contract. Gross option haircuts on 
purchased calls and sold puts are 
positive, those on sold calls and 
purchased puts are negative.

Column 17—Under "Aggregate Interim 
Haircuts ( - f )” enter in the appropriate 
category, toe sum of any positive net 
immediate position interim haircut 
(column 12) and the positive gross 
option (column 15) and gross futures and 
forward (column 13) interim haircuts for 
that category.

Column 18—Under "Aggregate Interim 
Haircuts { — J” enter to the appropriate 
category, toe sum of any negative net 
immediate position interim haircut 
(column 12) and the negative gross 
option (column 16) and gross futures and 
forward (column 14) interim haircuts for 
that category.

Column 19—Under "Futures and 
Options Offset Portions” enter, in toe 
appropriate category, toe lesser of the 
absolute values of toe positive and 
negative aggregate interim haircuts 
(columns 17 and 18) for that categoiy.

The Total futures and options offset 
portion is the sum of the values in 
column 19 under "Futures and Options 
Offset Portions."

The total futures and options offset 
haircut is the total futures and options 
offset portion multiplied by a factor of 
20 percent and is carried to line 2b, 
Schedule A.

Column 20—Enter in the appropriate 
category under "Residua! Position 
Interim Haircuts" toe sum, or net value, 
of the positive and negative aggregate 
interim haircuts. Carry this to column 20 
on Schedule E.
Schedule E —Calculation o f Hedging 
Disallowance Haircuts When Netting 
Haircuts Across Categories

Schedule E is used to calculate the 
hedging disallowance and residual net 
position haircuts which are then carried 
to Schedule A. The purpose of Schedule 
E is to hedge positions in different 
categories to order to reduce total 
haircuts. Netting the residual position 
interim haircuts reflects the risk 
reduction inherent in hedges between 
positions in different categories where 
the price volatility is reasonably well 
correlated.

Section 402.2(f)(3) o f the rule specifies 
the hedging disallowance haircut factors 
for the category pairs. Netting of 
residual position interim haircuts is 
permitted only between any two 
categories for which a hedging 
disallowance hatocut factor is specified. 
Hedging disallowance haircuts are 
similar to offset haircuts to that they are
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applied to the smaller of the two 
residual position interim haircuts and 
represent the portion of the hedge being 
“disallowed.” A hedging disallowance 
haircut is determined each time two 
residual position interim haircuts are 
netted.

There are three levels of permissible 
netting corresponding to the three 
hedging disallowance haircut factors:
The 20 percent, 30 percent, and 40 
percent levels. It is not necessary to net 
all possible pairs at any one level. A 
greater reduction in total haircuts can 
sometimes be obtained by choosing not 
to net a pair at one level (e.g., the 20 
percent level) so that one element of the 
pair can be netted against a third 
category at another level (e.g., the 30 
percent level).

Column 20—Transfer column 20, 
“Residual Position Interim Haircuts,” 
from Schedule D. If there are no futures 
or options positions, transfer instead 
column 12, “Net Immediate Positions— 
Interim Haircuts,” from Schedule C.

Column 21—Use the matrix at 17 CFR 
402.2(f)(3) to determine the categories 
from which the residual position interim 
haircuts may be paired at the 20 percent 
level. For each pair multiply the smaller 
of the absolute values of the two 
residual position interim haircuts by the 
hedging disallowance haircut factor of 
20 percent, and, in the category of the 
smaller, enter the resulting.hedging 
disallowance haircut.

Column 22—For each pair being 
netted at this level, enter under “Net 
Residual Position Interim Haircuts” (1) 
the sum, or net value, of the two residual 
position interim haircuts (and/or net 
residual position interim haircuts) in the 
category of the larger (in absolute value) 
of the two interim haircuts that were 
netted, and (2) a zero in the category of 
the smaller.

These net residual position interim 
haircuts replace the residual position 
interim haircuts (or net residual position 
interim haircuts) from which they were 
derived. Net residual position interim 
haircuts can in turn be used in any other 
allowable netting exactly as residual 
position interim haircuts would be. If 
further netting of that category at the 
same level is permissible and possible, 
it will be necessary to replace the net 
residual position interim haircut 
involved with a new (and smaller) net 
residual position interim haircut in 
column 22.

Since the net residual position interim 
haircut in any category containing a 
hedging disallowance haircut is zero, 
further netting with any such category is 
impossible.

After all netting has been completed 
for category pairs with a 20 percent

hedging disallowance haircut factor, 
move on to column 23.

Column 23—Use the matrix at 17 CFR 
402.2(f)(3) to determine the categories 
from which the residual position interim 
haircuts and/or net residual position 
interim haircuts may be paired at the 30 
percent level. In each category, the 
newest (and smallest) net residual 
position interim haircut determined by 
netting at the 20 percent level replaces 
the old value and must be used in 
hedging in that category at higher levels. 
For each pair being netted, multiply the 
smaller of the absolute values of the two 
(net) residual position interim haircuts 
by the hedging disallowance haircut 
factor of 30 percent, and in the category 
of the smaller, enter the resulting 
hedging disallowance haircut.

Column 24—For each pair being 
netted at this level, enter under “Net 
Residual Position Interim Haircuts" (1) 
the sum, or net value, of the two residual 
position interim haircuts and/or net 
residual position interim haircuts in the 
category of the larger (in absolute value) 
of the two interim haircuts that were 
netted, and (2) a zero in the category of 
the smaller.

These net residual position interim 
haircuts replace the residual position 
interim haircuts (or net residual position 
interim haircuts) from which they were 
derived. Net residual position interim 
haircuts can in turn be used in any other 
allowable netting exactly as residual 
position interim haircuts would be. If 
further netting of that category at the 
same level is permissible and possible, 
it will be necessary to replace the net 
residual position interim haircut 
involved with a new (and smaller) net 
residual position interim haircut.

After all netting has been completed 
for category pairs with a 30 percent 
hedging disallowance haircut factor, 
continue to column 25.

Column 25—Use the matrix at 17 CFR 
402.2(f)(3) to determine the categories 
from which the residual position interim 
haircuts and/or net residual position 
interim haircuts may be paired at the 40 
percent level. In each category, any new 
net residual position interim haircut 
determined by netting at the 20 or 30 
percent level replaces the old value and 
must be used in hedging with that 
category at the 40 percent level. For 
each pair being netted, multiply the 
smaller of the absolute values of the two 
(net) residual position interim haircuts 
by the hedging disallowance haircut 
factor of 40 percent and, in the category 
of the smaller, enter the resulting 
hedging disallowance haircut.

Column 26—For each pair being 
netted at this level, enter under “Net 
Residual Position Interim Haircuts” (1)

the sum, or net value, of the two (net) 
residual position interim haircuts in the 
category of the larger (in absolute value) 
of the two interim haircuts that were 
netted, and (2) a zero in the category of 
the smaller. If further netting of that 
category at the same level is permissible 
and possible, it will be necessary to 
replace the net residual position interim 
haircut involved with a new (and 
smaller) net residual position interim 
haircut

Column 27—When all possible (net) 
residual position interim haircuts have 
been netted, enter under “Hedging 
Disallowance Haircuts" all hedging 
disallowance haircuts calculated in the 
netting procedures, each in its 
appropriate category.

Enter under ‘T otal Hedging 
Disallowance Haircut” the sum of all the 
hedging disallowance haircuts entered 
in column 27. Cany to Schedule A, line 
2c.

Column 28—Under “Qualified Netting 
Interim Haircuts” enter in the 
appropriate category the absolute value 
of the haircut given under “Net Residual 
Position Interim Haircut” at the highest 
hedging disallowance factor used for 
that category (columns 26, 24, or 22).
This value will also be the smallest of 
the net residual position interim haircuts 
in that category. If the position in a 
given category was not used in hedging 
then enter the absolute value of the 
residual position interim haircut from 
column 20.

Sum the qualified netting interim 
haircuts, enter this value under 
“Residual Net Position Haircut," and 
carry to Schedule A, line 2d.

§ 402.2b [Reserved]

§ 402.2c Appendix C— Consolidated 
computations of liquid capital and total 
haircuts for certain subsidiaries and 
affiliates.

[a] Consolidation. (1) A government 
securities broker or dealer (the “parent 
broker or dealer”), in computing its 
liquid capital and total haircuts pursuant 
to § 402.2:

(i) Shall consolidate in a single 
computation of liquid capital the assets 
and liabilities of any subsidiary or 
affiliate for which the parent broker or 
dealer guarantees, endorses, or assumes 
directly or indirectly the obligations or 
liabilities if the parent broker or dealer 
has obtained the opinion of counsel 
described in paragraph (b) of this 
section with respect to such subsidiary 
or affiliate;

(ii) May not consolidate in a single 
computation of liquid capital the assets 
and liabilities of any subsidiary or 
affiliate for which the parent broker or
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dealer guarantees, endorses, or assumes 
directly or indirectly the obligations or 
liabilities if the parent broker or dealer 
has not obtained the opinion of counsel 
described in paragraph (b) of this 
section with respect to such subsidiary 
or affiliate, but in that event, the parent 
broker or dealer shall compute its total 
haircuts by adding the total haircuts of 
each such subsidiary or affiliate 
computed in accordance with the 
provisions of § 402.2 to the haircuts of 
the parent broker or dealer computed 
separately in accordance with the 
provisions of § 402.2; and

(iii) May consolidate in its 
computation of liquid capital the assets 
and liabilities of any majority owned 
and controlled subsidiary or affiliate for 
which the parent broker or dealer does 
not guarantee, endorse or assume 
directly or indirectly the obligations or 
liabilities if the parent broker or dealer 
has obtained the opinion of counsel 
described in paragraph (b) of this 
section with respect to such subsidiary 
or affiliate.

(2) With respect to any subsidiary or 
affiliate whose assets and liabilities are 
consolidated in the parent broker’s or 
dealer’s computation of liquid capital 
according to the provisions of paragraph
(a)(l)(i) or (a)(l)[iii) of this section, the 
parent broker or dealer shall compute its 
haircuts in accordance with the 
provisions of § 402.2 as if the 
consolidated entity were one firm, or, in 
the alternative, shall add the total 
haircuts of each consolidated subsidiary 
or affiliate computed in accordance with 
the provisions of § 402.2 to the haircuts 
of the parent broker or dealer computed 
separately in accordance with the 
provisions of § 402.2.

(b) Required counsel opinion. The 
opinion of counsel referred to in 
paragraph (a) of this section shall 
demonstrate to the satisfaction of the 
Commission, through the Designated 
Examining Authority, that net asset 
values, or the portion thereof related to 
the parent broker’s or dealer’s 
ownership interest in a majority owned 
and controlled subsidiary or affiliate, 
may be caused by the parent broker or 
dealer or an appointed trustee to be 
distributed to the parent broker or 
dealer within 30 calendar days. Such 
opinion shall also set forth the actions 
necessary to cause such a distribution to 
be made, identify the parties having the 
authority to take such actions, identify 
and describe the rights of other parties 
or classes of parties, including but not 
limited to customers, general creditors, 
subordinated lenders, minority 
shareholder employees, litigants and 
governmental or regulatory authorities,

who may delay or prevent such a 
distribution and such other assurances 
as the Commission or the Designated 
Examining Authority by rule or 
interpretation may require. Such opinion 
shall be current and periodically 
renewed in connection with the parent 
broker’s or dealer’s annual audit 
pursuant to § 240.17a-5 of this title, as 
made applicable to government 
securities brokers or dealers by § 405.2 
of this chapter, or upon any material 
change in circumstances.

(cj Principles o f consolidation. The 
following minimum and non-exclusive 
requirements shall govern the 
consolidation of a subsidiary or affiliate 
in the computation of total liquid capital 
and total haircuts of a government 
securities broker qr dealer pursuant to 
this section;

(1) The total liquid capital of the 
government securities broker or dealer 
shall be reduced by the estimated 
amount of any taxes reasonably 
anticipated to be incurred upon 
distribution of the assets of the 
subsidiary or affiliate.

(2) Liabilities of a consolidated 
subsidiary or affiliate that are 
subordinated to the claims of present 
and future creditors pursuant to a 
satisfactory subordination agreement 
shall not be added to consolidated net 
worth unless such subordination 
extends also to the claims of present or 
future creditors of the parent broker or 
dealer and all consolidated subsidiaries.

(3) Subordinated liabilities of a 
consolidated subsidiary or affiliate that 
are consolidated in accordance with 
paragraph (c)(2) of this section may not 
be prepaid, repaid or accelerated if any 
of the entities included in such 
consolidation would otherwise be 
unable to comply with the provision of 
§ 240.15c3-ld of this title, as modified 
by § 402.2d.

(4) Each government securities broker 
or dealer included within the 
consolidation shall at all times be in 
compliance with the liquid capital or net 
capital requirement to which it is 
subject.

(d) Certain Precluded Acts. Even if 
consolidation is not required or allowed 
under paragraph (a) of this section, no 
parent broker or dealer shall guarantee, 
endorse or assume directly or indirectly 
any obligation or liability of a 
subsidiary or affiliate unless the 
obligation or liability is reflected in the 
parent broker’s or dealer’s computation 
of liquid capital.

§ 402.2d Appendix D— Modification of 
§ 240.15c3-1d of this title, relating to 
satisfactory subordination agreements, for 
purposes of § 402.2.

Section 240.15c3-ld of this title shall 
apply to government securities brokers 
and dealers subject to the requirements 
of § 402.2 with the following 
modifications.

(a) References to “broker or dealer” 
include government securities brokers 
and dealers.

(b) References to “17 CFR 240.15c3-l” 
mean § 402.2.

(c) Section 240.15c3-ld(a)(2)(iii) is 
modified to read as follows:

"(iii) The term “Collateral Value” of 
any securities pledged to secure a 
secured demand note shall mean the 
market value of such securities after 
giving effect to the haircuts specified in 
§ 402.2a of this title.”.

(d) References to “17 CFR 240.15c3- 
ld ” mean that section as modified by 
this section.

(e) Section 240.15c3—1 d(b)(6)(iii) is 
modified to read as follows:

“(iii) The secured demand note 
agreement may also provide that, in lieu 
of the procedures specified in the 
provisions required by paragraph
(b)(6)(ii) of this section, the lender, with 
the prior written consent of the 
government securities broker or dealer 
and the Examining Authority for such 
broker or dealer, may reduce the unpaid 
principal amount of the secured demand 
note. After giving effect to such 
reduction, the liquid capital, as defined 
in § 402.2(d) of this title, of the 
government securities broker or dealer 
may not be less than 150% of the 
government securities broker’s or 
dealer’s total haircuts, as defined in 
§ 402.2(g) of this title. No single secured 
demand note shall be permitted to be 
reduced by more than 15% of its original 
principal amount and after such 
reduction no excess collateral may be 
withdrawn. No Examining Authority 
shall consent to a reduction of the 
principal amount of a secured demand 
note if, after giving effect to such 
reduction, liquid capital after deducting 
total haircuts would be less than 120% of 
the minimum dollar amount required by 
§ 402.2(b) or § 402.2(c) of this title as 
applicable.”.

(f) Section 240.15c3-ld(b)(7) is 
modified to read as follows:

“(7) A government securities broker of 
dealer at its option but not at the option 
of the lender may, if the subordination 
agreement so provides, make a Payment 
of all or any portion of the Payment 
Obligation thereunder prior to the
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scheduled maturity date of such 
Payment Obligation (hereinafter 
referred to as a “Prepayment”), but in no 
event may any Prepayment be made 
before the expiration of one year from 
the date such subordination agreement 
became effective. This restriction shall 
not apply to temporary subordination 
agreements which comply with the 
provisions o f paragraph (c)(5) of this 
section. No Prepayment shall be made if. 
after giving effect thereto (and to all 
Payments of Payment Obligations under 
any other subordinated agreements then 
outstanding the maturities or 
accelerated maturities o f which are 
scheduled to fail due within six months 
after the date such Prepayment is to 
occur pursuant to this provision or on or 
prior to the date on which the Payment 
Obligation in respect of such 
Prepayment is scheduled to mature 
disregarding this provision, whichever 
date is earlier) without reference to any 
projected profit or loss of the 
government securities broker or dealer, 
the liquid capital, as defined in 
§ 402.2(d) of this title, o f the government 
securities broker or dealer would be less 
than 150% of the government securities 
broker’s or dealer’s total haircuts, as 
defined in § 40222(g) of this title. 
Notwithstanding the above, no 
Prepayment shall occur without the 
prior written approval of the Examining 
Authority for such government securities 
broker or dealer.”,

(g) Section 240.15c3-ld(b}(8) is 
modified to read as follows;

“(i) The Payment Obligation of the 
government securities broker or dealer 
in respect of any subordination 
agreement shall be suspended and shall 
not mature if, after giving effect to 
Payment of such Payment Obligation 
(and to all Payments of Payment 
Obligations of such broker or dealer 
under any other subordination 
agreements) then outstanding which are 
scheduled to mature on or before such 
Payment Obligation), either thé liquid 
capital, as defined in § 40222(d) of this 
title, of the government securities broker 
or dealer would be less than 150% of the 
government securities broker’s or 
dealer’s total haircuts, as defined in 
§ 402.2(g) of this title, or the government 
securities broker’s or dealer’s liquid 
capital after deducting total haircuts 
would be less than 120% of the minimum 
dollar amount required by § 402.2(b) or 
§ 402.2(c) of this title, as applicable. The 
subordination agreement may provide 
that if the Payment Obligation of the 
government securities broker or dealer 
thereunder does not mature and is 
suspended as a result of the requirement 
of this paragraph (b)(8) for a period of

not less than six months, the 
government securities broker or dealer 
shall thereupon commence the rapid and 
orderly liquidation of its business but 
the right of the lender to receive 
Payment, together with accrued interest 
or compensation, shall remain 
subordinate as required by the 
provisions of 17 CFR 240.15c3-l and 
240.15c3-ld.”.

(h) Section 24Q.i5c3-ld(b}{lQ){ii)(B) is 
modified to read as follows:

“(B) The liquid capital, as defined in 
§ 402.2(d) of this title, of the government 
securities broker or dealer being less 
than 120% of total haircuts, as defined in 
§ 402.2(g) of this title, throughout a 
period of 15 consecutive business days, 
commencing on the day the broker or 
dealer first determines and notifies the 
Examining Authority for the government 
securities broker or dealer, or the 
Examining Authority or the Commission 
first determines and notifies the 
government securities broker or dealer 
of such fact*,”.

(i) Section 240.15c3-ld(cM2) is 
modified to read as follows:

“(2) Notice o f M aturity or Accelerated 
Maturity. Every government securities 
broker or dealer shall immediately 
notify the Examining Authority for such 
broker or dealer if. after giving effect to 
all Payments of Payment Obligations 
subordination agreements then 
outstanding which are then due or 
mature within the following six months 
without reference to any projected profit 
or loss of the broker or dealer, the liquid 
capital, as defined in § 402.2(d) of this 
title, of such government securities 
broker or dealer, would be less than 
150% of total haircuts, as defined in 
§ 402.2(g) of this title.”.

{j j Section 240.15c3-ld(c)(5)(i) is 
modified to read as follows:

“(i) For the purpose of enabling a 
government securities broker or dealer 
to participate as an underwriter of 
securities or other extraordinary 
activities in compliance with the capita! 
requirements of § 402.2 of this title, a 
government securities broker or dealer 
shall be permitted, on no more than 
three occasions in any 12 month period, 
to enter into a subordination agreement 
on a temporary basis which has a stated 
term of no more than 45 days from the 
date such subordination agreement 
became effective. This temporary relief 
shall not apply to a government 
securities broker or dealer if, at such 
time, it is subject to any of the reporting 
provisions of § 405.3 of this title, 
irrespective of its compliance with such 
provisions or if immediately prior to

entering into such subordination 
agreement the liquid capital, as defined 
in § 402.2(d) of this title, of such broker 
or dealer would be less than 150% of 
total haircuts, as defined in § 402.2(g) of 
this title, or the amount of its then 
outstanding subordination agreements 
exceeds the limits specified in 
§ 240.15c3-l(d). Such temporary 
subordination agreement shall be 
subject to all other provisions of this 
Appendix D.’\

(k) Section 24G,15c3-ld(c)(5)(ii){A) is 
modified to read as follows:

“(A) After giving effect thereto (and to 
all Payments of Payment Obligations 
under any other subordinated 
agreements then outstanding the 
maturity or accelerated maturities of 
which are scheduled to fall due within 
six months after the date such 
prepayment is to occur pursuant to this 
provision nr on or prior to the date on 
which the Payment Obligation in respect 
of such prepayment is scheduled to 
mature disregarding this provision, 
whichever date is earlier} without 
reference to any projected profit or loss 
of the government securities broker or 
dealer, the liquid capital, as defined in 
§ 402.2(d) of this title, of such broker or 
dealer, would be less than 180% of total 
haircuts, as defined in $ 402.2(g) of this 
title.”.

P A R T  403— P R O T E C T IO N  O F  
C U S TO M E R  S E C U R IT IE S  A N D  
B A L A N C E S

Sec.
403.1 Application o f part to registered 

brokers and dealers.
403.2 Hypothecation of customer securities.
403.3 Use of customers’ free credit balances.
403.4 Customer protection—reserve« and 

custody of securities.
403.5 Custody of securities held by financial 

institutions that are government 
securities brokers or dealers.

403.0 Compliance with part by futures 
commission merchants.

403.7 Effective dates.
Authority: Sec. 101, Pub. L. 99-571,100 Stat. 

3209 (15 U.S.C. 78o-5fb)(l)(A), (b)(2)).

§ 403.1 Application of part to registered 
brokers and dealers.

With respect to their activities in 
government securities, compliance by 
registered brokers or dealers with 
§ 240.8c-l of this title (SEC Rule 8c-l), 
as modified by § 403.2 (a), (b) and (c), 
with | 240.15c2-l of this title. (SEC Rule 
15c2-l), with § 240.15C3-2 of this title 
(SEC Rule 15c3-2) as modified by 
§ 403.3, and wi th § 240.15c3-3 of this 
title (SEC Rule 15c3-3) as modified by 
§ 4G3.4(a)-(i) constitutes compliance 
with this part.
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§ 403.2 Hypothecation of customer 
securities.

Every registered government 
securities broker or dealer shall comply 
with the requirements of § 240.8c-l of 
this title concerning hypothecation of 
customer securities with the following 
modifications:

(a) In § 240.8c-l(a), the words "no 
government securities broker or dealer” 
shall be substituted for the words "no 
member of a national securities 
exchange, and no broker or dealer who 
transacts a business in securities 
through the medium of such member.”

(b) Section 240.8c-l(d) is modified to 
read as follows:

"(d) Exemption for clearing liens. The 
provisions of paragraphs (a)(2), (a)(3) 
and (f) of this section shall not apply to 
any lien or claim of a clearing bank, or 
the clearing corporation (or similar 
department or association) of a national 
securities exchange or a registered 
national securities association, for a 
loan made to acquire any securities 
subject to said lien and to be repaid on 
the same calendar day, which loan is 
incidental to the clearing of transactions 
in securities or loans through such bank, 
corporation, department or association; 
provided, however, that for the purpose 
of paragraph (a)(3) of this section, 
‘aggregate indebtedness of all customers 
in respect of securities carried for their 
accounts’ shall not include indebtedness 
in respect of any securities subject to 
any lien or claim exempted by this 
paragraph.”

(c) References to “member, broker or 
dealer” mean "government securities 
broker or dealer.”

§ 403.3 Use of customers’ free credit 
balances.

Every registered government 
securities broker or dealer shall comply 
with the requirement of § 240.15c3-2 of 
this title concerning the use of customer 
free credit balances. For purposes of this 
section, all references to “broker or 
dealer” in § 240.15c3-2 shall include 
government securities brokers and 
dealers.

§ 403.4 Customer protection— reserves 
and custody of securities.

Every registered government 
securities broker or dealer shall comply 
with the requirements of § § 240.15c3-3 
and 240.15c3-3a of this title (SEG Rule 
15c3-3 and Exhibit A thereto), with the 
following modifications:

(a) References to “broker or dealer” 
include government securities brokers 
and dealers.

(b) "Fully paid securities,” as defined 
in § 240.15c3-3(a)(3) of this title,

includes all securities held by a 
government securities broker or a 
government securities dealer for the 
account of a customer who.has made 
full payment for such securities.

(c) “Margin securities,” as defined in 
§ 240.15c3-3(a)(4) of this title, includes 
any securities for which a customer has 
not made full payment and for which the 
customer has received an extension of 
credit by a government securities broker 
or government securities dealer for a 
portion of the purchase price.

(d) “Excess margin securities,” as 
defined in § 240.15c3-3(a)(5) of this title, 
includes margin securities carried for 
the account of a customer having a 
market value in excess of 140 percent of 
the total of the debit balances in the 
customer’s account or accounts with the 
broker or dealer.

(e) For purposes of this section,
§ 240.15c3-3(b) of this title shall include 
a new paragraph (4) as follows:

"(4)(i) Notwithstanding paragraph 
(k)(2)(i) of this section, a broker or 
dealer that retains custody of securities 
that are the subject of a repurchase 
agreement between the broker or dealer 
and a counterparty shall:

“(A) Obtain the repurchase agreement 
in writing;

“(B) Confirm in writing the specific 
securities that are the subject of a 
repurchase transaction pursuant to such 
agreement at the end of the trading day 
on which the transaction is initiated and 
at the end of any other day during which 
other securities are substituted if the 
substitution results in a change to issuer, 
maturity date, par amount or coupon 
rate as specified in the previous 
confirmation;

“(C)(J) For registered brokers and 
dealers, advise the counterparty in the 
repurchase agreement that the Securities 
Investor Protection Corporation has 
taken the position that the provisions of 
the Securities Investor Protection Act of 
1970 do not protect the counterparty 
with respect to the repurchase 
agreement;

“[2) For registered government 
securities brokers and dealers, advise 
the counterparty in the repurchase 
agreement that the Securities Investor 
Protection Act of 1970 will not provide 
protection to the counterparty with 
respect to the repurchase agreement.

“(D) Maintain possession or control of 
securities that are the subject of the 
agreement.

“(ii) For purposes of this paragraph
(4), securities are in the broker’s or 
dealer’s control only if they are in the 
control of the broker or dealer within 
the meaning of § § 240.15c3-3 (c)(1),

(c)(3), (c)(5), (c)(6), or § 403.4(f) of this 
title. ; '

“(iii) A broker or dealer shall not be in 
violation of the requirement to maintain 
possession or control pursuant to 
paragraph (b)(4)(i)(D) during the trading 
day if: -

“(A) In the written repurchase 
agreement, the counterparty grants the 
broker or dealer the right to substitute 
other securities for those subject to the 
agreement; and

“(B) The provision in the written 
repurchase agreement governing the 
right, if any* to substitute is immediately 
preceded by the following disclosure 
statement, which must be prominently 
displayed:
‘Required Disclosure

T he [seller] is not perm itted to substitute 
other securities for those su b ject to this 
agreem ent and therefore must keep the 
[buyer’s] securities segregated at all times, 
unless in this agreem ent the [buyer] grants 
the [seller] the right to substitute other 
securities. If  the [buyer] grants the right to 
substitute, this m eans that the [buyer’s] 
securities will likely be commingled with the 
[seller’s] own securities during the trading 
day. The [buyer] is advised that, during any 
trading day that the [buyer’s] securities are 
commingled with the [seller’s] securities, they 
w ill be su b ject to liens granted by the [seller] 
to  its clearing bank and may be used by the 
[seller] for deliveries on other securities 
transactions. W henever the securities are 
commingled, the [seller’s] ability to 
resegregate substitute securities for the 
[buyer] w ill be su b ject to the [seller’s] ability 
to satisfy  the clearing lien or to obtain 
substitute securities.’.

“(iv)(A) A confirmation issued in 
accordance with paragraph (b)(4)(i)(B) 
of this section shall specify the issuer, 
maturity date, coupon rate, par amount 
and market value of the security and 
shall further identify a CUSIP or 
mortgage-backed security pool number, 
as appropriate, except that a CUSIP or a 
pool number is not required on the 
confirmation if it is identified in internal 
records of the broker or dealer that 
designate the specific security of the 
counterparty. For purposes of this 
paragraph (b)(4)(iv), the market value of 
any security that is the subject of the 
repurchase transaction shall be the most 
recently available bid price plus accrued 
interest, obtained by any reasonable 
and consistent methodology.

“(B) A person that is a non-U.S. 
citizen residing outside of the United 
States or a foreign corporation, 
partnership, or trust may waive, but 
only in writing, the right to receive the 
confirmation required by paragraph
(b)(4)(i)(B) of this section.

"(v) This paragraph (b)(4) shall not 
apply to a repurchase agreement
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between the broker or dealer and 
another broker or dealer (including a 
government securities broker or dealer), 
a registered municipal securities dealer, 
or a general partner ór director or 
principal officer of the broker or dealer 
or any person to the extent that his 
claim is explicitly subordinated to the 
claims of Creditors of the broker or 
dealer. ”V

(f)(1) Securities under the control of a 
broker or dealer, as described in 
§ 240.15c3-3(c) of this title, shall include 
securities maintained by a broker or 
dealer in an account at a depository 
institution, as defined in section 
19(b)(A)(i)—(vi) of the Federal Reserve 
Act (12 U.S.C. 461(b)(l)(A)(i)-(vi}), 
which depository institution has a book- 
entry securities account at a Federal 
Reserve Bank through which it provides 
clearing services (“clearing bank”), 
provided the securities are maintained 
in a Segregated Account of the 
government Securities broker or dealer. 
For purposes of this paragraph (f)(1) and 
paragraph (h) of this section, a 
Segregated Account is an account (other 
than a clearing account) of the 
government securities broker or dealer 
maintained on the books of a clearing 
bank pursuant to a written clearing 
agreement with such clearing bank 
which provides that:

(1) Such account is established for the 
purpose of segregating securities of 
counterparties or customers of such 
broker or dealer from proprietary 
securities of the broker or dealer;

(ii) The broker or dealer is entitled to 
direct the disposition of the securities; 
and,

(iii) The clearing bank does not have, 
and will not assert, any claim or lien 
against such securities nor will the 
clearing bank grant any third party, 
including any Federal Reserve Bank, 
any interest in such securities so long as 
they are maintained in the segregated 
account.

(2) For purposes of this section,
§ 24015c3-3(c)(2) of this title is 
redesignated as paragraph (c)(2)(i) and 
new paragraph (c)(2)(ii) is added to read 
as follows:

“(ii) Are carried for the account of any 
customer by a government securities 
broker or dealer in ah account 
designated exclusively for customers of 
the government securities broker or 
dealer with a registered broker or dealer 
or another registered government 
securities broker or dealer (the "carrying 
broker or dealer*’) in compliance with 
instructions of the registered 
government securities broker or dealer 
to the carrying broker or dealer that the 
securities are to be maintained free of
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any charge, lien or claim of any kind in 
favor of the carrying broker or dealer or 
any persons claiming through such 
carrying broker or dealer; or’’.

(g) For purposes of this section, the 
operation of § 240.15c3-3(d)(2) is 
suspended until further notice with 
respect to mortgage-backed securities.

(h) In addition to the notification 
required by § 240.15c3-3(i) of this title, 
whenever any government securities 
broker or dealer instructs its clearing 
bank to place securities in a Segregated 
Account (as defined in paragraph (f)(1) 
of this section), and the clearing bank 
refuses to do so as of the close of 
business on that day, the broker or 
dealer shall, in accordance with
§ 240.17a-ll(f) of this title, give 
telegraphic notice of the notification by 
the clearing bank within 24 hours and 
within 48 hours of the telegraphic notice, 
file a report stating what steps are being 
taken to correct the situation.

(i) For purposes of this section,
§ 240.15c3-3(l) of this title is modified to 
read as follows:

“(1) Delivery or disposition o f 
securities. Nothing stated in this section 
shall be construed as affecting the 
absolute right of a customer of a 
government securities broker or dealer, 
unless otherwise agreed in writing, in 
the normal course of business 
operations following demand made on 
the broker or dealer, to receive the 
physical delivery of certificates if the 
securities are issued in certificated form, 
or to direct a transfer of or otherwise to 
exercise control over any securities if 
they are:

“(1) Fully-paid securities to which the 
customer is entitled;

“(2) Margin securities upon full 
payment by such customer to the broker 
or dealer of the customer’s indebtedness 
to the broker or dealer; or

“(3) Excess margin securities not 
reasonably required to collateralize such 
customer’s indebtedness to the broker or 
dealer.”.

(j) Except with respect to a 
government securities interdealer broker 
subject to the financial responsibility 
requirements of § 402.1(e) and a 
registered government securities broker 
or dealer that is a futures commission 
merchant registered with the CFTC,
§ 240.15c3-3(e)(3) is modified for 
purposes of this section to read as 
follows:

“(3) Computations necessary to 
determine the amount required to be 
deposited as specified in paragraph
(e)(1) of this section shall be made 
weekly, as of the close of the last 
business day of the week, and the

deposit so computed shall be made no 
later than 1 hour after the opening of 
banking business on the second 
following business day; provided, 
however, a government securities broker 
or dealer registered pursuant to section 
15C(a)(l)(A) of the Act (15 U.S.C. 78o-5
(a)(1)(A)) which has a ratio of liquid 
capital to total haircuts (calculated in 
accordance with Part 402 of this 
chapter) of 1.8 or greater and which 
carries aggregate customer funds (as 
defined in paragraph (a)(10) of this 
section), as computed at the last 
required computation pursuant to this 
section, not exceeding $1 million, may in 
the alternative make the computation 
monthly, as of the close of the last 
business day of the month, and, in such 
event, shall deposit not less than 105 
percent of the amount so computed no 
later than 1 hour after the opening of 
banking business on the second 
following business day. If a registered 
government securities broker or dealer, 
computing on a monthly basis, has, at 
the time of any required computation, a 
ratio of liquid capital to total haircuts of 
less than 1.8, such broker or dealer shall 
thereafter compute weekly as aforesaid 
until four successive weekly 
computations are made, none of which 
were made at a time when its ratio of 
liquid capital to total haircuts was less 
than 1.8. Computations in addition to the 
computation required in this paragraph
(3), may be made as of the close of any 
other business day, and the deposits so 
computed shall be made no later than 1 
hour after the opening of banking 
business on the second following 
business day. The registered 
government securities broker or dealer 
shall make and maintain a record of 
each such computation made pursuant 
to this paragraph (3) or otherwise and , 
preserve such record in accordance with 
§ 240.17a-4.”.

(k) Except with respect to a 
government securities interdealer brokei 
subject to the financial responsibility 
requirements of § 402.1(e) and a 
registered government securities broker 
or dealer that is a futures commission 
merchant registered with the CFTC,
Note E(5) of § 240.15c3-3a of this title is 
modified for purposes of this section to 
read as follows:

“(5) Debit balances in margin 
accounts (other than omnibus accounts) 
shall be reduced by the amount by 
which any single customer’s debit 
balance exceeds 25% (to the extent such 
amount is greater than $50,000) of the 
government securities broker’s or 
dealer's liquid capital unless such 
broker or dealer can demonstrate that
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the debit balance is. directly related to 
credit items in the Reserve Formula. 
Related accounts [e.g., the separate 
accounts, of an individual, accounts 
under common control or subject to 
cross guarantees) shall be deemed to be 
a single customer's accounts for 
purposes of this provision.".

§ 403.5 Custody of securities held by 
financial institutions that are government 
securities brokers or dealers.

(a )  A government securities broker or 
dealer that is a  financial institution 
shall:

(1) Comply with. Part 450 with respect 
to all government securities held for the 
account o f  customers of the financial 
institution in its capacity as a fiduciary 
or custodian (unless otherwise exempt 
pursuant to § 450.3); and

(2) Comply with Part 450 and with 
paragraphs (b), (c) and (d) of this section 
with respect to all fully paid and excess 
margin government securities held for 
customers of tile financial institution in 
its capacity as government securities 
broker or dealer, and government 
securities that are the subject of a 
repurchase agreement between the 
financial institution and certain' 
counterparties as described in 
paragraph fd) of this section.

(b) A financial institution shad not be 
in violation of the possession or control 
requirements of paragraphs (c) and (d) 
of this section if, solely as the result of 
normal business operations, temporary 
lags occur between the time when a 
security is first required to be in die 
financial institution's possession or 
control and the time when it is actually 
placed in possession or control, 
provided that the financial institution 
takes timely steps in good faith, to 
establish prompt possession or control. 
In the event that a. financial institution 
has accepted fundé from, a customer for 
the purchase of securities and the 
financial institution does not initiate the 
purchase of the specified securities by 
the close of the next business day after 
receipt of such customer's funds, the 
financial institution shall immediately 
deposit or redeposit the funds in an 
account belonging to such customer and 
send the customer notice of such deposit 
or redeposit.

(c) fl) On each business day a 
financial institution shall determine the 
quantity and issue of such, securities, if 
any, that are required to be but are not 
in the financial institution’s possession 
or control. As appropriate to bring such 
securities into possession or control, the 
financial institution shell:

(i) Promptly obtain the release of any 
lien, charge, or other encumbrance 
against such securities:

(iij Promptly obtain the return of any 
securities loaned;

(iii) Take prompt steps to obtain 
possession or control of securities failed 
to receive for more than 30 days, except 
in the case of mortgage-backed 
securities; or

(iv) Take prompt steps to buy in 
securities as necessary to  the extent any 
shortage of securities in possession or 
control cannot be resolved as required 
by any of die above procedures.

(2) The financial institution shall 
prepare and maintain a current and 
detailed description o f  the procedures 
and internal controls that it utilizes to 
comply with the possession or control 
requirements of this paragraph (eft 
which shall be made available upon 
request to its  appropriate regulatory 
agency.

(3} Nothing stated in this section shall 
b e  construed as affecting the absolute 
right of a customer of a government 
securities broker or dealer, unless 
otherwise agreed in writing,, in the 
normal course e f  business operations 
following demand made on the broker or 
dealer, to receive the physical delivery 
of certificates if the securities are issued 
in certificated form, or to. direct a  
transfer of or otherwise to exercise 
control' over any securities if they are:

(i) Fully-paid securities to. which, the 
customer is entitled;.

(ii) Margin, securities upon full 
payment by such customer to the broker 
or dealer of the customer's indebtedness 
to the broker or dealer,, or

(iii) Excess margin securities not 
reasonably required to collateralize such 
customer's indebtedness to the broker or 
dealer.

(d)(1) If a financial institution retains 
custody of securities*, other than in 
safekeeping as defined in paragraph
(f)(3) o f this section, that are the subject 
o f a repurchase transaction* or i f  a 
financial institution retains custody of 
such securities, whether or not in 
safekeeping, and retains the right to 
substitute other securities for such 
securities, the financial institution shall:

(i) Obtain the repurchase agreement in 
writing;

(ii) Confirm in writing the specific 
securities that are the subject of a 
repurchase transaction pursuant to such 
agreement at the end of the day of 
initiation of the transaction and at the 
end of any other day during which other 
securities are substituted i f  the 
substitution results in a change to issuer, 
maturity date, par amount or coupon 
rate specified in the previous 
Confirmation;,

(iii) Advise the counterparty in the 
repurchase agreement that the funds 
held by the financial institution pursuant

to a repurchase transaction are not a. 
deposit and therefore are not; insured by 
the Federal Deposit Insurance 
Corporation, the Federal Savings and 
Loan Insurance Corporation, or the 
National Credit Union Share Insurance 
Fund, as applicable«

(iv) If the counterparty agrees to grant 
the financial institution the right to 
substitute securities, include in the 
written repurchase agreement the 
provision by which the financial 
institution retains the right to substitute 
securities;

(v) .If the counterparty agrees to grant 
the financial institution the right to 
substitute securities, include in the 
written, repurchase agreement the 
following disclosure statement,, which 
must be prominently displayed in the 
written repurchase agreement 
immediately preceding the provision 
governing the right to substitution;
"Required Disclosure

The [Seller) is not permitted to. substitute 
other securities for those subject: to, this 
agreement and therefore must keep the: 
[buyer's] securities segregated at all times, 
unless in this agreement the [buyer] grants 
the [sellerl the tight to substitute, other 
securities. If the [buyer] grants the right to 
substitute, this means that the (buyer's) 
securities wit! likely be commingled with the 
[seller's) own. securities during the trading 
day. The [buyer] is advised that; during any 
trading day diet the. [buyer's) securities: are 
commingled with the [seller's) securities., they 
may be subject to liens granted, by'the [seller] 
to third parties and may be used by the 
[seller) fox deliveries on other securities 
transactions. Whenever the securities are 
commingled, the [seller's] ability to 
resegregate substitute securities for the 
[buyer] will be subject to the [seller's] ability 
to satisfy any lien er to obtain substitute 
securities."*, and

(vi) Maintain possession or control of 
securities that are the subject of the 
agreement in-accordance wrath § 450.4(a) 
of this chapter, except when exercising 
its right o f substitution in accordance 
with the provisions of the agreement 
and paragraph (d)(l)(iv) of this section.

(2)(i) A confirmation, issued in 
accordance with) paragraph (d)(lj(ii) of 
this section shaU specify the issuer, 
maturity date, coupon rate, pax amount 
and market value of the security and 
shall further identify a CUSIP or 
mortgage-backed, security pool number;, 
as appropriate, except that a  CUSIP or a 
pool number is not required on the 
confirmation if it is, identified in internal 
records of the broker or dealer that 
designate the specific security o f the 
counterparty. For purposes of this 
paragraph (d)(2). the market value of 
any security that is the subject of the 
repurchase transaction shall be the moat
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recently available bid price plus accrued 
interest, obtained by any reasonable 
and consistent methodology.

(ii) A person that is a non-U.S. citizen 
residing outside of the United States or a 
foreign corporation, partnership, or trust 
may waive, but only in writing, the right 
to receive the confirmation required by. 
paragraph (d)(1)(H) of this section.

(3) This paragraph (d) shall not apply 
to a repurchase agreement between the 
financial institution and a broker or 
dealer (including a government 
securities broker or dealer), a registered 
municipal Securities dealer, or a director 
or principal officer of the financial 
institution or any person to the extent 
that his claim is explicitly subordinated 
to the claims of creditors of the financial 
institution. •

(e)(1) A government securities broker 
or dealer that is a branch or agency of a 
foreign bank shall keep on deposit with 
an insured bank (as that term is defined 
in 12 U.S.G. 1813(h)) an amount equal to 
the amount that would be required to be 
set aside pursuant to § 240.15c3--3(e)(l) 
of this title with respect to government 
securities of customers of such branch 
or agency that are citizens or residents 
of the United States. The amount 
required to be deposited pursuant to this 
§ 403.5(e)(1) may be reduced by the 
amount of assets pledged or deposited 
by the branch or agency pursuant to 
regulations promulgated by a Federal or 
State banking regulatory agency that are 
attributable to liabilities to customers 
which are included both in the 
calculation of the required pledge or 
deposit of assets and in the calculation 
of the amount to be set aside pursuant to 
§ 240.i5c3-3(e)(1) of this title.

(2) The amount deposited in 
accordance with this section shall be 
pledged to the appropriate regulatory 
agency of the branch or agency making 
the deposit for the exclusive benefit of 
the customers to whom the credit 
balances are owed.

(3) For purposes of making the 
calculation pursuant to § 240.15c3- 
3(e)(1) of this title, the terms “free credit 
balances,” “other credit balances” and 
“credit balances” shall not include any 
funds placed in deposits or accounts 
enumerated at 12 CFR 204.2.

(4) For purposes of making the 
calculation pursuant to § 240.15c3- 
3(e)(1) of this title, the formula set forth 
at § 240.15c3-3a of this title shall be 
modified as follows:

(i) For purposes of this section, 
references to “securities account,” “cash 
account,’’ “margin account”, or other 
customer accounts for purposes of this 
section shall not include any deposits or 
accounts enumerated at 12 CFR 204.2;

(ii) References to “security or 
“securities shall mean U.S. government 
securities;

(iii) References to net capital shall be 
inapplicable;

(iv) Item 2 is modified to read as 
follows:

“2. Monies borrowed by the branch or 
agency collateralized by securities 
Carried for the account of customers.
(See Note B.)”;

(v) Item 4 is modified to read as 
follows:

“4. Customers’ securities failed to 
receive only with respect to transactions 
for which payment has been received by 
and is under the control of the branch or 
agency. (See Note D.)";

(vi) Note B is modified to read as 
follows:

“Note B. Item 2 shall include the principal 
amount of Restricted Letters of Credit 
obtained by members of Options Clearing 
Corporation which are collateralized by 
customers' securities. Item 2 shall not include 
bank loans to customers in the ordinary 
course collateralized by the customers’ U.S. 
government securities."; and

(vii) Note C is modified to read as 
follows:

“Note C. Item 3 shall include in addition to 
monies payable against customers' securities 
loaned the amount by which the market value 
of securities loaned exceeds the collateral 
value received from the lending of such 
securities. Item 3 shall exclude cash 
collateral received pursuant to a written 
securities lending agreement that complies 
fully with the supervisory guidelines of its 
appropriate regulatory agency that expressly 
govern securities lending practices.”.

(f)(1) For purposes of this section, the 
terms “fully paid securities,” “margin 
securities,” and “excess margin 
securities” shall have the meanings 
described in § 403.4 (b), (c) and (d).

(2) For purposes of this section, the 
term "customer" shall include any 
person from whom or on whose behalf a 
financial institution that is a government 
securities broker or dealer has received 
or acquired or holds securities for the 
account of that person or funds resulting 
from transactions in securities for or 
with such person or that represent 
principal, interest, or other proceeds of 
such securities. The term shall not 
include a broker or dealer that is 
registered pursuant to section 15 ,15B or 
15C (a)(1)(A) of the Act (15 U.S.C. 78o, 
78o-4, 78o-5(a)(l)(A)) or that has filed 
notice of its status as a government 
securities broker or dealer pursuant to 
section 15C(a)(l)(B) of the Act (15 U.S.C. 
78o—5(a)(1)(B)) except with respect to 
securities maintained by such broker or 
dealer in a Segregated Account as 
defined in § 403.4(f)(1) and with respect

to securities otherwise identified by 
such broker or dealer as customer 
securities for purposes of maintaining 
possession or control of such securities 
as required by this part. The term 
“customer" shall not include a director 
or principal officer of the financial 
institution or any other person to the 
extent that that person has a claim for 
property or funds, which by contract, 
agreement or understanding, or by 
operation of law, is part of the capital of 
the financial institution or is 
subordinated to the claims of creditors 
of the financial institution.

(3) For purposes of paragraph (d)(1) of 
this section, securities will be deemed to 
be in safekeeping if the employees 
responsible for the safekeeping of the 
securities:

(i) Have no direct involvement in the 
purchase and sale of securities, 
including the transfer of interests in 
securities pursuant to repurchase 
transactions;

(ii) Are not subject to the control of 
any employees that have responsibility 
for the purchase and sale of securities, 
including the transfer of interests in 
securities pursuant to repurchase 
transactions; and

(iii) Have the affirmative 
responsibility for maintaining the books 
and records of customer securities 
transferred into their possession or 
control, including government securities 
held in book-entry form, that provide the 
basis for the securities count required by 
§ 450.4(d) of this chapter.

(g) The appropriate regulatory agency 
of a financial institution that is a 
government securities broker or dealer 
may extend the period specified in 
paragraph (c)(l)(iii) of this section on 
application of the financial institution 
for one or more limited periods 
commensurate with the circumstances, 
provided the appropriate regulatory 
agency is satisfied that the financial 
institution is acting in good faith in 
making the application and that 
exceptional circumstances warrant such 
action. Each appropriate regulatory 
agency shall make and preserve for a 
period of not less than three years a 
record of each extension granted 
pursuant to this paragraph, which shall 
contain a summary of the justification 
for the granting of the extension.

§ 403.6 Compliance with part by futures 
commission merchants.

A registered government securities 
broker or dealer that is also a futures 
commission merchant registered with 
the CFTC shall comply with the 
provisions of this Part with respect to all 
customer funds and securities except



27952 Fédérât Register /' Vol.

those that are incidental’ to the broker’s 
or dealer’s futures-related business, as 
defined in § 340i3a43-tfb} of this title. 
For purposes o f  the preceding sentence, 
the term “customer** shall have the 
meaning set forth m § 24Q.15c3-3fa}{l) of 
this title.

§ 403.7 Effective dates.
(a) General Except as provided in 

paragraphs (b) through (e) of this 
section, this Part shall be effective on 
the last business day in October 1937.

(b) Confirmations. The requirement of 
§ § 403.4(e) and 403.5(d) to dtescribe the 
specific securities that are die subject of 
a repurchase transaction, including the 
market value of such securities, on a 
confirmation at the initiation of a 
repurchase transaction or on 
substitution* of other securities shall be 
effective January' 31* 1988*

(c) Written repurchase agreements. 
The requirement to obtain a  repurchase 
agreement in writing with the provisions 
described in §§ 403.4(c) and 403.5(d) 
shall be effective October 31,1987 in the 
case of new customers of a government 
securities broker or dealer and shall be 
effective January' 31,1988 in the case of 
existing customers of a government 
securities broker or dealer: For purposes 
of this paragraph* an “existing 
customer” o f a  government securities 
broker or dealer is any counterparty 
with whom the government securities 
broker or dealer, has entered into a 
repurchase transaction on or after 
January 1,1986* but before July 25,1987. 
For purposes of this paragraph* a "new 
customer” of a  government securities, 
broker or dealer is any counterparty 
other than an existing customer.

(d) Disclosures, p )  Before a written 
repurchase agreement has been entered 
into in accordance with paragraph (c)» of 
this section, a government securities 
broker or dealer dial is subject to
§ 403.4(e) shall furnish the counterparty 
with a separate interim disclosure 
document containing: (5) The disclosure 
referred to to § 403.4(e) concerning the 
Securities Investor Protection Act of 
1970, and (M) if  applicable, the following 
disclosure:
“Required Disclosure

Unless die [buyer) and the [setter) have 
agreed to the contrary* die [buyer’s] securities 
are likely to be commingled with the [seller’s] 
own securities during, the trading day: The 
[buyer] is advised that, during any trading 
day that the [buyer’s ) securities are 
commingled with the- [Seller’s] securities, they 
will be subject to liens;granted by the [seller)
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to its clearing- bank and may be used by the 
[seder) fee- deliveries; on other securities 
transactions. Whenever the securities are 
commingled* the [seller’s) ability to 
resegregafe substitute securities tor. the 
|buyer), will be subject tu the [seller's) ability 
to satisfy the clearing lien or to obtain 
substitute securities.".

(2J Before a written repurchase 
agreement baa been entered into in 
accordance with paragraph, (c) of this 
section, a financial institution that is 
subject to § 403.5(d) shall furnish the 
counterparty with a separate interim 
disclosure document containing: (i) The 
disclosure referred to in § 403.5(d) 
concerning the inapplicability of deposit 
insurance* and (ii) if applicable* the 
following disclosure:
“Required; Disclosure

Unless the [buyer] and the [seller) have 
agreed to the contrary* the [buyer's] securities 
are likely to be commingted with, the [seller's) 
own securities during, the trading day.. The 
(buyer) is advised, that, during any trading 
day that the [buyer’s) securities are 
commingled with the [seller's]: securities* they 
will be subject to hens granted by the [seller) 
to third parties and may be used by the 
(seller) for deliveries o» other securities 
transactions. Whenever the securities are 
commingled, the [seller's) ability to 
resegregate substitute securities, tor the. 
(buyer) wall, be subject to. the [seller’s ) ability 
to satisfy any lien or to obtain substitute 
securities.”..

(3) to  the case of hold-to-custody 
repurchase transactions initiated before 
August 31', 1987 and terminating on or 
after August 31,1987, the disclosure 
document described in this paragraph
(d) must be mailed to the counterparties 
involved on or before August 31,1987. In 
the case o f a hold-in-custody repurchase 
transaction initiated on or after August 
31, the disclosure document described in 
this paragraph (d) must be provided to 
the counterparty involved no later than 
the day on which the first hold-in- 
custody repurchase transaction is 
initiated on or after August 3% 1987, 
unless the disclosure has already been 
provided to the counterparty in 
accordance with the preceding sentence.

[e] Existing term repurchase 
transactions. Notwithstanding 
paragraphs (b), fc> and (d) of this 
section, the requirements of D§ 403.4(e) 
and 403.5(d), with the exception of the 
requirements to confirm the substitution 
of securities sub ject to a repurchase 
transaction, shall not be applicable to 
any repurchase transaction initiated on 
or before August 31,1987 that, by its 
terms, matures on a specific date after 
August 31,1937.

PART404— RECORDKEEPING AND 
PRESERVATION OF RECORDS 
Sec.
404.1 Application of part to registered 

brokers and dealers.
404.2* Records to be made and* kept current 

by registered government securities 
brokers and dealers; records of non­
resident registered government securities 
brokers and dealers..

404.3 Records to be preserved by registered' 
government securities brokers and. 
dealers..

404.4 Records to he made and preserved by 
government securities brokers and 
dealers that, are financial: institutions.

404.5 Securities counts by registered 
government securities brokers and 
dealers;

Authority: Sec. 101-, Pub. L. 99-574,100 Stat. 
3209 (15 U.S.C. 78o-5 (b)(1)(B), (b p K C )
(hM2)J.
§ 404.1 Application of part to registered 
brokers and dealers.

Compliance by a registered broker or 
dealer with § 240.17a-3 of this title 
(pertaining to records to be made)*
§ 240:l?a-4 of this title (pertaining to 
preserva tion o f records) § 240:17a?-13 of 
this title (pertaining, to quarterly 
securities counts) and § 240.17a-7 of this 
title (pertaining to records of non­
resident brokers or dealers) shall 
constitute compliance with this part.

§ 404.2 Records to be made and kept 
current by registered government 
securities broker» and dealers; records of: 
non-resident registered government 
securities brokers and dealers.

(a) Every registered government 
securities broker or dealer shall comply 
with the requirements of § 240.17a-3 of 
this title (SEC Rulel7a-3), with the 
following modifications:

(1) References to “broker or dealer” 
and “broker or dealer registered 
pursuant to Section 15 of the Act” 
include registered government securities 
brokers or dealers.

(2) References to § § 240.17a-3* 
240.17a-4* 240.17a-5, and: 240.17a-13 
mean such sections as modified by this 
Part and Part 405 of this chapter.

(3) (i) Except in the ease of a 
government securities interdealer broker 
who is subject to  the financial 
responsibility rules of § 402.1(e) of this 
chapter and a registered government 
securities broker or dealer that is a 
futures commission; merchant registered 
with die CFTC,. paragraph 240.17a- 
3{a)(ll) is modified to. read as follows:

“(11) A record of the proof o f money 
balances of all ledger accounts to the 
form of trial balances, and a record of 
the computation of liquid capital and 
total haircuts, as of the trial date*



Federal Register / Vol. 52, No. 142 / Friday, July 24, 1987 /  Rules and Regulations 27953

determined as provided in § 402.2 of this 
title; provided however, that such 
computation need not be made by any 
registered government securities broker 
or dealer unconditionally exempt from 
Part 402 of this title. Such trial balances 
and computations shall be prepared 
currently at least once a month.’'.

(ii) For a government securities 
interdealer broker who is subject to the 
financial responsibility rules of 
§ 402.1(e) of this chapter, references to 
1240.15c3-l include modifications 
contained in § 402.1(e) of this chapter.

(4) Paragraph 240,17a-3(b)(l) is 
modified to read as follows:

“(1) This section shall not be deemed 
to require a government securities 
broker or dealer registered pursuant to 
Section 15C(a)(l)(A) of the Act (15 
U.S.C. 78o-5(a)(l)(A)) to make or keep 
such records of transactions cleared for 
such government securities broker or 
dealer as are customarily made and kept 
by a clearing broker or dealer pursuant 
to the requirements of §§ 240.17a-3 and 
24Q.17a-4: Provided, that the clearing 
broker or dealer has and maintains net 
capital of not less than $25,000 (or, in the 
case of a clearing broker or dealer that 
is a registered government securities 
broker or dealer, liquid capital less total 
haircuts, determined as provided in 
§ 402.2 of this title, of not less than 
$50,000) and is otherwise in compliance 
with § 240.15c3-l, § 402.2 of this title, or 
the capital rules of the exchange of 
which such clearing broker or dealer is a 
member if the members of such 
exchange are exempt from § 240.15c3-l 
by paragraph (b)(2) thereof.".

(5) The undertaking in § 240.17a- 
3(b)(2) is modified to read as follows:

“The undersigned hereby undertakes 
to maintain and preserve on behalf of 
[registered government securities broker 
or dealer] the books and records 
required to be maintained by [registered 
government securities broker or dealer] 
pursuant to 17 CFR 404.2 and 404.3 and 
Rules 17a-3 and 17a-4 under the 
Securities Exchange Act of 1934 and to 
permit examination of such books and 
records at any time or from time to time 
during business hours by examiners or 
other representatives of the Securities 
and Exchange Commission, and to 
furnish to said Commission at its 
principal office in Washington, D.C„ or 
at any regional office of said 
Commission specified in a demand 
made by or on behalf of said 
Commission for copies of books and 
records, true, correct, complete, and 
current copies of any or all, or any part, 
of such books and records. This 
undertaking shall be binding upon the

undersigned, and the successors and 
assigns of the undersigned.”.

(6) Section 240.17a-3(c) is modified to 
read as follows:

“(c) This section shall not be deemed 
to require a government securities 
broker or dealer to make or keep such 
records as are required by paragraph (a) 
reflecting the sale and redemption of 
United States Savings Bonds, United 
States Savings Notes and United States 
Savings Stamps.”.

(b) (1) Every non-resident government 
securities broker or dealer registered or 
applying for registration pursuant to 
section 15C of the Act shall comply with 
§ 240.17a-7 of this title, provided that in 
such section references to “broker or 
dealer” shall include government 
securities brokers or dealers.

(2) The term “non-resident 
government securities broker or dealer” 
means: (i) In the case of an individual, 
one who resides in or has his principal 
place of business in any place not 
subject to the jurisdiction of the United 
States; (ii) in the case of a corporation, 
one incorporated in or having its 
principal place of business in any place 
not subject to the jurisdiction of the 
United States; and (iii) in the case of a 
partnership or other unincorporated 
organization or association, one having 
its principal place of business in any 
place not subject to the jurisdiction of 
the United States.

(c) Effective date. Paragraph (a) of 
this section shall be effective on 
October 31,1987, except that registered 
government securities brokers and 
dealers are required to maintain the 
records specified in § 240.17a-3(a) (12), 
(13), (14) and (15) beginning July 25,1987.
(Approved by the Office of Management and 
Budget under control number 1505-0100)

§ 404.3 Records to be preserved by 
registered government securities brokers 
and dealers.

(a) Every registered government 
securities broker or dealer, except a 
government securities interdealer broker 
subject to the financial responsibility 
rules of § 402.1(e) and a registered 
government securities broker or dealer 
that is also a futures commission 
merchant registered with the GFTC, 
shall comply with the requirements of 
§ 240.17a-4 of this title (SEC Rule 17a-4), 
with the following modifications:

(1) References to “broker or dealer" 
and “broker and dealer registered 
pursuant to Section 15 of the Act" 
include registered government securities 
brokers or dealers.

(2) References to § § 240.17a-3, .17a-4, 
and .17a-5 mean such sections as

modified by this part and Part 405 of this 
chapter.

(3) References to § 240.15c3-l, relating 
to net capital. and “Computation for Net 
Capital" thereunder mean § 402.2 of this 
chapter and the computation of the ratio 
of liquid capital to total haircuts 
required thereunder.

(4) References to § 240.15c3-3, relating 
to possession or control of customer 
securities and balances, mean § 403.4 of 
this chapter.

(5) References to Form X-17A-5 mean 
Form G-405 (§ 449.5 of this chapter).

(6) The computation described in 
§ 240.17a-4{b)(8)(x) is not required.

(b) A government securities 
interdealer broker subject to the 
financial responsibility rules of
§ 402.1(e) and a registered government 
securities broker or dealer that is also a 
futures commission merchant registered 
with the CFTC, shall comply with the 
requirements of § 240.17a-4 of this title 
(SEC Rule 17a-4), with the following 
modifications:

(1) References to “broker or dealer” 
and “broker and dealer” include 
registered government securities brokers 
or dealers.

(2) References to § § 240.17a-3, 
240.17a-4, and 240.17a-5 mean such 
sections as modified by this part and 
Part 405 of this chapter.

(3) With respect to a government 
securities interdealer broker subject to 
the financial responsibility rules of
§ 402.1(e) of this chapter, references to 
§ 240.15c3~l, relating to net capital, and 
“Computation for Net Capital” 
thereunder include the modifications 
contained in § 402.1(e) of this chapter.

(4) References to § 24Q.15c3-3, relating 
to possession or control of customer 
securities and balances, mean § 403.4 of 
this chapter.

(c) This section shall be effective on 
July 25,1987.
(Approved by the Office of Management and 
Budget under.control number 1505-0100)

§ 404.4 Records to be made and 
preserved by government securities 
brokers and dealers that are financial 
institutions.

(a) Records to be made and kept. 
Every financial institution that is a 
government securities broker or dealer 
and that is not exempt from this part 
pursuant to Part 401 of this chapter shall 
comply with the requirements of 
§ § 404.2 and 404.3 unless such financial 
institution:

(1) Is subject to 12 CFR Part 12 
(relating to national banks), 12 CFR Part 
208 (relating to state member banks of 
the Federal Reserve System) or 12 CFR 
Part 344 (relating to state banks that are
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not members of the Federal Reserve 
System), or is a United States branch or 
agency of a foreign bank and complies 
with 12 CFR Part 12 (for federally 
licensed branches and agencies of 
foreign banks) or 12 CFR Part 208 (for 
uninsured state-licensed branches and 
agencies of foreign banks) or 12 CFR 
Part 344 (for insured state licensed 
branches and agencies of foreign banks), 
provided however, that the records 
required to be made and kept by those 
regulations shall be made or kept 
without regard to the exemptions for 
transactions in U.S. government or 
federal agency obligations provided in 
12 CFR 12.7(a), 12 CFR 208.8(k)(6)(i), and 
12 CFR 344.7(a);

(2) Complies with the recordkeeping 
requirements of § 450.4(c), (d)(3) and (f) 
of this chapter; and

(3) Makes and keeps current:
(i) (A) A securities record or ledger 

reflecting separately for each 
government security as of the settlement 
dates all "long” or "short” positions 
(including government securities that 
are the subjects of repurchase or reverse 
repurchase agreements) carried by such 
financial institution for its own account 
or for the account of its customers or 
others (except securities held in a 
fiduciary capacity) and showing the 
location of all government securities 
long and the offsetting position to all 
government securities short, including 
long security count differences and short 
security count differences classified by 
the date of the physical count and 
verification in which they were 
discovered, and in all cases the name or 
designation of the account in which 
each position is carried;

(B) A complete and current Form G - 
FIN-4 (§ 449.3 of this chapter) or Form 
U-4 (promulgated by a self-regulatory 
organization) or Form MSD-4 (as 
required for associated persons of bank 
municipal securities dealers) for each 
associated person as defined in
§ 400.3(c) of this chapter;

(C) A Form G-FIN-5 (§ 449.4 of this 
chapter) or Form U-5 (promulgated by a 
self-regulatory organization) or Form 
MSD-5 (as required for associated 
persons of bank municipal securities 
dealers) for each associated person 
whose association has been terminated 
as provided in § 400.4(d)(2) of this 
chapter; and

(D) A complete and current Form G - 
FIN (§ 449.1 of this chapter) and, if 
applicable, a Form G-FINW (§ 4492  of 
this chapter).

(ii) For purposes of paragraph 
(a)(3)(i)(A) of this section, “safekeeping” 
may be shown as a location of any 
securities long as long as the financial 
institution complies with the

requirements of Part 450 of this chapter 
with respect to such securities.

(b) Preservation o f records. (1) The 
records required by paragraph
(a)(3)(i)(A) of this section shall be 
preserved for not less than six years, the 
first two years in an easily accessible 
place.

(2) The records required by 
paragraphs (a)(3)(i) (B) and (C) of this 
section shall be preserved for at least 
three years after the person who is the 
subject of the record has terminated his 
employment and any other association 
with the government securities broker or 
dealer function of the financial 
institution.

(3) The records required by paragraph 
(a)(3)(i)(D) of this section shall be 
preserved for at least three years after 
the financial institution has notified the 
appropriate regulatory agency that it has 
ceased to function as a government 
securities broker or dealer.

(c) Effective date. This section shall 
be effective on July 25,1987, except that 
until October 31,1987, a financial 
institution government securities broker 
or dealer is not required to make and 
keep éurrent the securities position 
record required by paragraph (a)(3)(i)(A) 
of this section.
(Approved by the Office of Management and 
Budget under control number 1505-0100)

§ 404.5 Securities counts by registered 
government securities brokers and dealers.

(a) Securities counts. Every registered 
government securities broker or dealer 
shall comply with the requirements of
§ 240.17a-13 of this title (Commission 
Rule 17a-13), with the modification that 
references to "broker or dealer” and 
“broker and dealer registered pursuant 
to Section 15 of the Act” include 
registered government securities brokers 
or dealers.

(b) Effective date. This section shall 
be effective on October 31,1987.
(Approved by the Office of Management and 
Budget under control number 1505-0100)

PART 405— R EPO RTS AND AUDIT

Sec. •
405.1 Application of part to registered 

brokers and dealers and to financial 
institutions; transition rule.

405.2 Reports to be made by registered 
government securities brokers and 
dealers.

405.3 Supplemental current financial and 
operational reports to be made by certain 
registered government securities brokers 
and dealers.

405.4 Financial recordkeeping and reporting 
of currency and foreign transactions by 
registered government securities brokers 
and dealers.

Authority: Sec. 101, Pub, L. 99-571,100 Stat. 
3209 (15 U.S.C. 78o-5(b)(l)(B), (b)(1)(C), 
(b)(2)).

§ 405.1 Application of part to registered 
brokers and dealers and to financial 
institutions; transition rule.

(a) Compliance by registered brokers 
or dealers with § § 240.17a-5, 240.17a-8, 
and 240.17a-ll of this title (Commission 
Rules 17a-5,17a-8 and 1 7a -ll) 
constitutes compliance with this part.

(b) A government securities broker or 
dealer that is a financial institution and 
is subject to financial reporting rules of 
its appropriate regulatory agency is 
exempt from the provisions of § § 405.2 
and 405.3.

(c) This part shall be effective July 25, 
1987, provided however,

(1) That registered government 
securities brokers or dealers shall first 
be required to file the reports required 
by § 240.17a-5(a), by virtue of § 405.2, 
for the month and the quarter during 
which they were first required to comply 
with Part 402 of this chapter other than 
the interim liquid capital requirements 
of § 402.1(f); but that

(2) For any quarter ending prior to the 
quarter during which they were first 
required to comply with Part 402 of this 
chapter other than the interim liquid 
capital requirements. Of § 402.1(f), 
registered government securities brokers 
or dealers shall file with the designated 
examining authority for such registered 
broker or dealer, within 17 business 
days after the close of the quarter, an 
unaudited balance sheet (with 
appropriate notes) for such quarter, 
prepared in accordance with generally 
accepted accounting principles.

§ 405.2 Reports to be made by registered 
government securities brokers and dealers.

(a) Every registered government 
securities broker or dealer, except a 
government securities interdealer broker 
subject to the financial responsibility 
requirements of § 402.1(e) of this chapter 
and a government securities broker or 
dealer that is also a futures commission 
merchant registered with the CFTC, 
shall comply with the requirements of 
§ 240,17a-5 of this title (SEC Rule 17a-5), 
with the following modifications:

(1) References to "broker or dealer” 
include registered government securities 
brokers and dealers.

(2) References to "rules of the 
Commission” or words of similar import 
include, where appropriate, the 
regulations contained in this subchapter.

(3) References to Form X-17A-5 mean 
Form G-405 (§ 449.5 of this chapter).

(4) For the purposes of § 240.17a- 
5(a)(4) of this title, the Commission may, 
on the terms and conditions stated in
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that subparagraph, declare effective a 
plan with respect to Form G-405, in 
which case, that plan shall be treated 
the same as a plan approved with 
respect to Form X-17A-5.

(5) References to “net capital" mean 
"liquid capital" as defined in § 402.2(d) 
of this chapter.

(6) References to § 240.15c3-l. relating 
to net capital, mean § 402.2 of this 
chapter.

(7) Paragraph 240.17a-5(c)(2)(ii) is 
modified to read as follows:

“(ii) A footnote containing a statement 
of the registered government securities 
broker’s or dealer’s liquid capital, total 
haircuts, and ratio of liquid capital to 
total haircuts, determined in accordance 
with § 402.2 of this title. Such statement 
shall include summary financial 
statements of subsidiaries consolidated 
pursuant to § 402.2c of this title, where 
material, and the effect thereof on the 
liquid capital, total haircuts and ratio of 
liquid capital to total haircuts of the 
registered government securities broker 
or dealer."!

(8) References to § 240.15c3-3 and the 
exhibits thereto, relating to possession 
or control of customer securities and 
reserve requirements, mean § 403.4 of 
this chapter.

(9) The reference to § 240.15bl-2 of 
this title, relating to financial statements 
to be filed upon registration, means
§ 240.15Ca2-2.

(10) The supplemental report 
described in § 240.17a-5(e}(4) of this 
title, concerning the Securities Investor > 
Protection Act, is not required.

(11) The statement described in
1240.17a-5(f){2) of this title shall be 
headed “Notice Pursuant to Section 
405.2," and shall be filed within 30 days 
following the effective date of 
registration as a government securities 
broker or dealer.

(12) References in § 240.17a-5(h)(2) of 
this title to § 240.17a-ll mean § 405.3(a) 
of this chapter.

(b) A government securities 
interdealer broker subject to the 
financial responsibility requirements of 
§ 402.1(e) of this chapter shall comply 
with the requirements of § 240.17a-5 of 
this title (SEC Rule 17a—5), with the 
following modifications:

(1) References to “broker or dealer" 
include government securities 
interdealer brokers;

(2) References to “rules of the 
Commission” or words of similar import 
include, where appropriate, the 
regulations contained in this subchapter.

(3) References to "net capital" mean 
net capital calculated as provided in
§ 402.1(e) of this chapter.

(4) References to § 240.15e3-l, relating 
to net capital, include the modification» 
contained in § 402.1(e) of this chapter/ -

(5) References to § 240.15c3-3 and the 
exhibits thereto, relating to possession 
or control of customer securities and 
reserve requirements, mean § 403.4 of 
this chapter.

(6) The reference to § 240.15bl-2 of 
this title, relating to financial statements 
to be filed upon registration, means
§ 240.15Ca2-2.

(7) The supplemental report described 
in § 240.17a-5(e){4) of this title, 
concerning the Securities Investor 
Protection Act, is not required.

(8) The statement described in
§ 240.17a-5{f)(2) of this title shall be 
headed "Notice Pursuant to Section 
405.2" and shall be filed within 30 days 
following the effective date of 
registration as a  government securities 
broker.

(9) References in § 240.17a-5(h)(2)r of 
this title to § 240.17a-ll mean § 405.3(b) 
of this chapter.

(c) A registered government securities 
broker or dealer that is also a futures 
commission merchant registered with 
the CFTC shall comply with the 
requirements of § 240.17a-5 of this title 
(SEC Rule 17a-5), with the following 
modifications:

(1) References to*“broker or dealer" 
include registered government securities 
brokers and dealers.

(2f References to “rules of the 
Commission” or words of similar import 
include, where appropriate, the 
regulations contained in this subchapter.

(3) References to § 240.15c3-3 and the 
exhibits thereto, relating to possession 
or control of customer securities and 
reserve requirements, mean § 403.4 of 
this chapter.

(4) The reference to § 240.15bl-2 of 
this title, relating to financial statements 
to be filed upon registration, means
§ 240.15Ca2-2.

(5) The supplemental report described 
in § 240.17a-5(e)(4) of this title, 
concerning the Securities Investor 
Protection Act, is not required.

(6) The statement described in
§ 240.17a-5(f){2) of this title shall be 
headed “Notice Pursuant to § 405.2," 
and shall be filed within 30 days 
following the effective date of 
registration as a government securities 
broker or dealer.

(7) References in § 240.17a-5(h)(2) of 
this title to § 240A7a-ll mean § 405.3(c) 
of this chapter.
(Approved by the Office o f Management and 
Budget under control number 1505-0100)

§ 405.3 Supplemental current financial and 
operational reports to be made by certain 
registered government securities brokers 
and dealers.

(a) Every registered government 
securities broker or dealer, other than a 
government securities interdealer broker 
that is subject to the financial 
responsibility requirements of § 402.1(e) 
and a government securities broker or 
dealer that is also a futures commission 
merchant registered with the CFTC, 
shall comply with the requirements of
§ 240.17 a - l l  of this tide (SEC Rule 17a- 
11), with the following modifications:

(1) References to “broker or dealer" 
include registered government securities 
brokers and dealers.

(2) References to § 240.15c3-l, relating 
to net capital, mean § 402.2 of this 
chapter.

(3) References to “nef eapital" mean 
“liquid capital” as defined in § 402.2 o f 
this chapter.

(4) References to § 240.15c3-ld, 
relating to subordination agreements, 
mean that section as modified by
§ 402.2d of this chapter.

(5) References to Form X-17A-5 mean 
Form G-405 (§ 449.5 of this chapter).

(6) References to § 240.17a-5, relating 
to reports and audit, mean § 405.2(a) of 
this chapter.

(7) Section 240.17a-ll(b)(l), for the 
purposes of this section, is modified to 
read as follows:

“(1) If a computation made by a 
registered government securities broker 
or dealer pursuant to the requirements 
of § 402.2 of this title shows, at any 
point during the month, that his liquid 
capital is less than 150 percent of total 
haircuts, determined in accordance with 
§ 402.2 of this title, such person shall file 
a report on Part II or Part IIA of Form G- 
405 (§ 449.5 of this title) as determined 
in accordance with the standards set 
forth in § 240.17a-5(a)(2) (ii) and (iii), 
within 15 calendar days after the end of 
each month thereafter until 3 successive 
months shall have elapsed during which 
liquid capital does not fall below 150 
percent of total haircuts.".

(8) References to § 240.17a-3, relating 
to records, mean § 404.2 of this chapter.

(b) A government securities 
interdealer broker that is subject to the 
financial responsibility requirements of 
§ 402.1(e) of this chapter shall comply 
with the requirements of § 240.17a-ll of 
this title (SEC Rule 17a-ll), with the 
following modifications:

(1) References to “broker or dealer” 
include government securities 
interdealer brokers:
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(2) References to § 240.15c3-l, relating 
to net capital, include the modifications 
contained in § 402.1(e) of this chapter.

(3) References to “net capital” mean 
net capital calculated as provided in
§ 402.1(e) of this chapter.

(4) References to § 240.17a-5, relating 
to reports and audit, mean § 405.2(b) of 
this chapter.

(5) References to § 240.17a-3, relating 
to records, mean § 404.2 of this chapter.

(c) A registered government securities 
broker or dealer that is also a futures 
commission merchant registered with 
the CFTC shall comply with the 
requirements of § 240.17a-ll of this title 
(SEC Rule 17a-ll), with the following 
modifications:

(1) References to “broker or dealer” 
include government securities brokers 
and dealers.

(2) References to § 240.15c3-l, relating 
to net capital, mean either § 240.15c3-l 
or § 1.17 of this title, depending on 
which computation results in the higher 
net capital requirement.

(3) References to “net capital” mean 
the higher of net capital calculated 
under § 240.15c3-l or § 1.17 of this title.

(4) References to § 240.17a-5, relating 
to reports and audit, mean § 405.2(c) of 
this chapter.

(5) A new paragraph § 240.17a-5(b)(5) 
is added, to read as follows:

“(5) If a computation made by a 
government securities broker or dealer 
that is not a registered broker or dealer 
but that is also a futures commission 
merchant registered with the 
Commodity Futures Trading 
Commission shows that:

“(i) The adjusted net capital of such 
entity is less than the greater of:

“(A) 150 percent of the appropriate 
minimum dollar amount required by 
§ 1.17(a)(l)(i);

“(B) 6 percent of the following 
amount: The customer funds required to 
be segregated pursuant to section 4d(2) 
of the Commodity Exchange Act and 
§ 1.17 of this title, less the market value 
of commodity options purchased by 
option customers on or subject to the 
rules of a contract market, provided, 
however, the deduction for each option 
customer shall be limited to the amount 
of customer funds in such option 

, customer’s account; or 
L “(ii) At any point during the month, 

aggregate indebtedness is in excess of 
1200 percent of net capital or total net 
capital is less than 120 percent of the 
minimum net capital required, then such 
person shall file a report on Part II or 
Part IIA of Form X-17A-5 (§ 249.617 of 
this chapter) as determined in 
accordance with the standards set forth 
in § 240.17a-5(a)(2) (ii) and (iii), within

15 calendar days after the end of each 
month thereafter until three successive 
months have elapsed during which none 
of the conditions described in this 
paragraph (b)(5) shall have occurred.”;
(Approved by the Office of Management and 
Budget under control number 1505-0100)

§ 405.4 Financial recordkeeping and 
reporting of currency and foreign 
transactions by registered government 
securities brokers and dealers.

Every registered government 
securities broker or dealer who is 
subject to the requirements of the 
Currency and Foreign Transactions 
Reporting Act of 197Q shall comply with 
the reporting, recordkeeping and record 
retention requirements of 31 CFR Part 
103. Where 31 CFR Part 103 and § 404.3 
of this chapter require the same records 
to be preserved for different periods of 
time, such records or reports shall be 
preserved for the longer period of time.

PART 449— FORMS, SECTION 15C OF 
THE SECURITIES EXCHANGE ACT OF 
1934

Sec.
449.1 Form G-FIN, notification by financial 

institutions of status as government 
securities broker or dealer pursuant to 
section 15C(a)(l)(B)(i) of the Securities 
Exchange Act of 1934.

449.2 Form G-FINW, notification by 
financial institutions of cessation of 
status as government securities broker or 
dealer pursuant to section 15C(a)(l)(B)(i) 
of the Securities Exchange Act of 1934 
and § 400.6 of this chapter.

449.3 Form G-FIN-4, notification by persons 
associated with financial institutions that 
are government securities brokers and 
dealers pursuant to section 
15C(a)(l)(B)(i) of the Securities Exchange 
Act of 1934 and § 400.4 of this chapter.

449.4 Form G-FIN-5, notification of 
termination of association with a 
financial institution that is a government 
securities broker or dealer pursuant to 
section 15C(a)(l)(B)(i) of the Securities 
Exchange Act of 1934 and § 400.4 of this 
chapter.

449.5 Form G-405, information required of 
registered government securities brokers 
and dealers pursuant to section 15C of 
the Securities Exchange Act of 1934 and 
§ § 405.2 and 405.3 of this chapter.

Authority: Sec. 101, Pub. L. 99-571,100 Stat. 
3208 (15 U.S.C. 78o-5(a), (b)(1)(B), (b)(2)).

§ 449.1 Form G-FIN, notification by 
financial institutions of status as 
government securities broker or dealer 
pursuant to section 15C(a)(1)(B)(i) of the 
Securities Exchange Act of 1934.

This form is to be used by financial 
institutions that are government 
securities brokers or dealers not exempt 
under Part 401 of this chapter to notify 
their appropriate regulatory agency of 
their status. The form is promulgated by

the Board of Governors of the Federal 
Reserve System and is available from 
the Board of Governors of the Federal 
Reserve System, the Comptroller of the 
Currency, the Federal Deposit Insurance 
Corporation, the Federal Home Loan 
Bank Board and the SEC.

§ 449.2 Form G-FINW, notification by 
financial institutions of cessation of status 
as government securities broker or dealer 
pursuant to section 15C(a)(1HB)(i) of the 
Securities Exchange Act of 1934 and 
§ 400.6 of this chapter.

This form is to be used by financial 
institutions that are government 
securities brokers or dealers to notify 
their appropriate regulatory agency that 
they have ceased to function as a 
government securities broker or dealer. 
The form is promulgated by the Board of 
Governors of the Federal Reserve 
System and is available from the Board 
of Governors of the Federal Reserve 
System, the Comptroller of the Currency, 
the Federal Deposit Insurance 
Corporation, the Federal Home Loan 
Bank Board and the SEC.

§ 449.3 Form G-FIN-4, notification by 
persons associated with financial 
institutions that are government securities 
brokers and dealers pursuant to section 
15C(a)(1)<B)(i) of the Securities Exchange 
Act of 1934 and § 400.4 of this chapter.

This form is to be used by associated 
persons of financial institutions that are 
government securities brokers or dealers 
to provide certain information to the 
financial institution and the appropriate 
regulatory agency concerning 
employment, residence, and statutory 
disqualification. The form is 
promulgated by the Department of the 
Treasury and is available from the 
Board of Governors of the Federal 
Reserve System, the Comptroller of the 
Currency, the Federal Deposit Insurance 
Corporation, the Federal Home Loan 
Bank Board and the SEC.

§ 449.4 Form G-FIN-5, notification of 
termination of association with a financial 
institution that is a government securities 
broker or dealer pursuant to section 
15C(a)<1)(B)(i) of the Securities Exchange 
Act of 1934 and § 400.4 of this chapter.

This form is to be used by financial 
institutions that are government 
securities brokers or dealers to notify 
the appropriate regulatory agency of the 
fact that an associated person is no 
longer associated with the government 
securities broker or dealer function of 
the financial institution. The form is 
promulgated by the Department of the 
Treasury and is available from the 
Board of Governors of the Federal 
Reserve System, the Comptroller of the 
Currency, the Federal Deposit Insurance
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Corporation, the Federal Home Loan 
Bank Board and the SEC.

§ 449,5 Form G-405, Information required 
of registered government securities 
brokers and dealers pursuant to section 
15C of the Securities Exchange Act of .1934 
and §§ 405.2 and 405.3 of this chapter.

This form is to be used by registered 
government securities brokers and 
dealers to make the monthly, quarterly 
and annual financial reports required by 
Part 405 of this chapter. The form is 
promulgated by the Department of the 
Treasury and is available from the SEC 
and the designated examining 
authorities.
Subchapter B— Regulations Under Title II of 
the Government Securities Act of 1986

PART 450— CUSTODIAL HOLDINGS OF 
GOVERNMENT SECURITIES BY 
DEPOSITORY INSTITUTIONS

Sec.
450.1 Scope of regulations; office 

responsible.
450.2 Definitions.
450.3 Exemption for holdings subject to 

fiduciary standards.
450.4 Custodial holdings of government 

securities.
450.5 Effective date.

Authority: Sec. 101, Pub. L. 99-571,100 Stat. 
3208 (15 U.S.C. 78o-5(b)(l)(A), (b)(2),
(b)(3)(B)); Sec. 201, Pub. L. 99-571,100 Stat. 
3222-23 (31 U.S.C. 3121, 9110).

§ 450.1 Scope of regulations; office 
responsible. "

(a) This part applies to depository 
institutions that hold government 
securities as fiduciary, custodian, or 
otherwise for the account of a customer, 
and that are not government securities 
brokers or dealers, as defined in 
sections 3(a)(43) and 3(a)(44) of the 
Securities Exchange Act of 1934 (15 
U.S.C, 78c(a)(43)-(44)). Depository 
institutions exempt under Part 401 of 
this chapter from the requirements of 
Subchapter A of this chapter must 
comply with this part. Certain 
depository institutions that are 
government securities brokers or dealers 
must also comply with this part, as well 
as with additional requirements set forth 
in §403.5.

(b) Thé regulations in this subchapter 
are promulgated by the Assistant 
Secretary (Domestic Finance) pursuant 
to a delegation of authority from the 
Secretary of the Treasury. The office 
responsible for the regulations is the 
Office of the Commissioner, Bureau of 
the Public Debt.

§ 450.2 Definitions.
For purposes of this subchapter:
(a) “Appropriate regulatory agency" 

has the meaning set out in section

3(a)(34)(G) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c(a)(34)(G)), 
except that the appropriate regulatory 
agency for—

(1) An institution insured by the 
Federal Savings and Loan Insurance 
Corporation is the Federal Home Loan 
Bank Board;

(2) A federal credit union as defined 
in 12 U.S.C. 1752(1) and an insured 
credit union as defined in 12 U.S.C. 
1752(7) is the National Credit Union 
Administration; and

(3) Any depository institution for 
whom an appropriate regulatory agency 
is not explicitly specified by either 
section 3(a)(34)(G) or this paragraph, is 
the SEC;

(b) "Customer" includes, but is not 
limited to, the counterparty to a 
transaction pursuant to a repurchase 
agreement for whom the depository 
institution retains possession of the 
security sold subject to repurchase, but 
does not include a broker or dealer that 
is registered pursuant to section 15 ,15B 
or 15C(a)(l)(A) of the Act (15 U.S.C. 78o, 
78o-4, 78o—5(a)(1)(A)) or that has filed 
notice of its status as a government 
securities broker or dealer pursuant to 
section 15C(a)(l)(B) of the Act (15 U.S.C. 
78o—5(a)(1)(B)) except as provided in
§ 450.4.

(c) “Depository institution" has the 
meaning stated in clauses (i) through (vi) 
of section 19(b)(1)(A) of the Federal 
Reserve Act (12 U.S.C. 461(b)(1)(A) (i)—
(vi)) and also includes a foreign bank, an 
agency or branch of a foreign bank and 
a commercial lending company owned 
or controlled by a foreign bank (as such 
terms are defined in the International 
Banking Act of 1978, Pub. L  95-369, 92 
Stat. 607);

(d) "Fiduciary capacity" included 
trustee, executor, administrator, 
registrar, transfer agent, guardian, 
assignee, receiver, managing agent, and 
any other similar capacity involving the 
sole or shared exercise of discretion by 
a depository institution having fiduciary 
powers that is supervised by a federal 
or state financial institution regulatory 
agency; and

(e) “Government securities” means 
those obligations described in 
subparagraphs (A), (B), or (C) of section 
3(a)(42) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(42)(AHC)).

§ 450.3 Exemption for holdings subject to 
fiduciary standards,

(a) The Secretary has determined that 
the rules and standards of the 
Comptroller of the Currency, the Board 
of Governors of the Federal Reserve 
System and the Federal Deposit 
Insurance Corporation governing the 
holding of government securities in a

fiduciary capacity by depository 
institutions subject thereto are 
adequate. Accordingly, such depository 
institutions are exempt from this part 
with respect to their holdings of 
government securities in a fiduciary 
capacity and their holdings of 
government securities in a custodial 
capacity provided that (1) such 
institution has adopted policies and 
procedures that would apply to such 
custodial holdings all the requirements 
imposed by its appropriate regulatory 
agency that are applicable to 
government securities held in a fiduciary 
capacity, and (2) such custodial holdings 
are subject to examination by the 
appropriate regulatory agency for 
compliance with such fiduciary 
requirements.

(b) The Secretary expects that each 
appropriate regulatory agency will 
notify the Department if it materially 
revises its rules and standards 
governing the holding of government 
securities in a fiduciary capacity.

§ 450.4 Custodial holdings of government 
securities.

Depository institutions that are 
subject to this Part shall observe the 
following requirements with respect to 
their holdings of government securities 
for customer accounts:

(a)(1) Except as otherwise provided in 
this section, a depository institution 
shall maintain possession or control of 
all government securities held for the 
account of customers by segregating 
such securities from the assets of the 
depository institution and keeping them 
free of any lien, charge or claim of any 
third party granted or created by such 
depository institution.

(2)(i) Where customer securities are 
maintained by a depository institution 
at another depository institution, 
including but not limited to a 
correspondent bank or a trust company 
(“custodian institution”), the depository 
institution shall be in compliance with 
paragraph (a)(1) of this section if:

(A) The depository institution notifies 
the custodian institution that such 
securities are customer securities

(B) The custodian institution 
maintains such securities in an account 
that is designated for customers of the 
depository institution and that does not 
contain proprietary securities of the 
depository institution; and

(G) The depository institution 
instructs the custodian institution to 
maintain such securities free of any lien, 
charge, or claim of any kind in favor of 
such custodian institution or any 
persons claiming through it.
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(ii) To the extent that a custodian 
institution holds securities that have 
been identified as customer securities 
by a depository institution in 
accordance with paragraph (a)(2)(i) of 
this section, die custodian institution 
shall treat such securities as customer 
securities separate from any other 
securities held for the account of the 
depository institution.

(3) (i) Where securities that a 
depository institution is required, 
pursuant to this Part 450, to keep free of 
all liens, charges, or other claims 
(“customer securities*’) are maintained 
by a depository institution at a Federal 
Reserve Bank, the depository institution 
shall be in compliance with paragraph 
(a)(1) of this section if any lien, charge 
or other claim of such Federal Reserve 
Bank or any person claiming through it 
against securities of the depository 
institution expressly excludes customer 
securities.

(ii) Notwithstanding paragraph 
(a)(3)(i) of this section, a depository 
institution described in that paragraph 
shall be in compliance with paragraph 
(a)(1) of this section if a Federal Reserve 
Bank retains a lien on securities 
received during the day that are 
subsequently determined to be customer 
securities, provided that,

(A) On that day, the depository 
institution:

(J) Because of extraordinary 
circumstances, at the end of that day 
either requests a discount window 
advance or is unable to eliminate an 
overdraft with its Federal Reserve Bank 
and the Federal Reserve Bank extends 
credit to the depository institution in 
order to assure the safety and 
soundness or liquidity of the depository 
institution; and

(2) After reasonable efforts, is unable 
to provide the Federal Reserve Bank 
with an adequate security interest in 
other collateral that is clearly 
identifiable as pledgeable by the 
depository institution sufficient to fully 
collateralize such extension of credit; 
and

(B) The depository institution 
diligently pursues with the Federal 
Reserve Bank the substitution of other 
collateral for securities determined to be 
customer securities; and

(C) The Federal Reserve Bank agrees 
that to the extent the lien extends to 
collateral of a value greater than the 
outstanding balance on the loan, 
customer securities will be the first 
collateral released from the lien.

(4) (i) To the extent that a depository 
institution holds securities that have 
been identified to such depository 
institution as customer securities by a 
government securities broker or dealer,
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or that the government securities broker 
or dealer has instructed the depository 
institution to place in a segregated 
account, in accordance with Part 403 of 
subchapter A of this chapter, the 
depository institution shall treat such 
securities as customer securities 
separate from any other securities held 
for the account of the government 
securities broker or dealer and shall 
comply with all of the provisions of this 
section with respect to such customer 
securities, except as provided in 
paragraph (a)(4)(h) of this section.
. (ii) A clearing bank that provides 

clearing services for a government 
securities broker or dealer and that 
maintains a segregated account as 
described in § 403.4 of this chapter shall 
not be required to transfer securities to 
such account upon the instruction of the 
broker or dealer for whom such account 
is maintained if the clearing bank 
determines that such securities continue 
to be required as collateral for an 
extension of clearing credit to such 
dealer. Whenever a clearing bank does 
not segregate securities as of the close 
of business upon the instruction of such 
broker or dealer, it shall send a 
notification to the appropriate 
regulatory agency of the broker or 
dealer for whom such account is 
maintained. Such securities shall 
thereafter be segregated pursuant to the 
instruction of the broker or dealer as 
soon as they are no longer required by 
the clearing bank as collateral for the 
extension of clearing credit.

(5) A depository institution that is 
subject to Part 403 is not required to 
maintain possession or control of margin 
securities as that term is defined in
§ 403.5(f)(1).

(6) Notwithstanding the requirement 
of paragraph (a)(1) to maintain 
possession or control of customer 
securities, a depository institution may 
lend such securities to a third party 
pursuant to the written agreement of the 
customer, if such loan of securities is 
carried out in full compliance with 
supervisory guidelines of its appropriate 
regulatory agency that expressly govern 
securities lending practices.

(b)(1) Except as otherwise provided in 
paragraph (b)(2) of this section, a 
depository institution shall issue a 
confirmation or a safekeeping receipt for 
each security held for a customer in 
accordance with this section with the 
exception of securities that are the 
subject of repurchase transactions 
which are subject to the requirements of 
§ 403.5(d) of this chapter. The 
confirmation or safekeeping receipt 
shall identify the issuer, maturity date, 
par amount and coupon rate of the 
security being confirmed. The

confirmation may be supplied to the 
customer in any manner that complies 
with applicable federal banking 
regulations.

(2) A depository institution shall not j 

be required to send the confirmation or 
safekeeping receipt required by 
paragraph (b)(1) of this section to a 
customer that is a non-U.S. citizen 
residing outside the United States or a 
foreign corporation, partnership, or trust, 
if such customer expressly waives in 
writing the right to receive such 
confirmation or safekeeping receipt.

(c) Records of government securities 
held for customers shall be maintained 
and shall be kept separate and distinct 
from other records of the depository 
institution. Such records shall:

(1) Provide a system for identifying 
each customer, and each government 
security (or the amount of each issue of 
a government security issued in book- 
entry form) held for the customer,

(2) Describe the customer’s interest in 
the government security;

(3) Indicate all receipts and deliveries 
of government securities and all receipts 
and disbursements of cash by the 
depository institution in connection with 
such securities;

(4) Include a copy of the safekeeping 
receipt or a confirmation issued for each 
government security held; and

(5) Provide an adequate basis for 
audit of such information.

(d) Counts of government securities 
held for customers in both definitive and 
book-entry form shall be conducted at 
least annually and such counts shall be 
reconciled with customer account 
records.

(1) Counts of book-entry securities 
and of definitive securities held outside 
the possession of the depository 
institution shall be made by 
reconciliation of the records of the 
depository institution with those of any 
depository, depository institution, or 
Federal Reserve Bank on whose books 
the depository institution has securities 
accounts.

(2) The depository institution 
conducting the count shall also verify 
any such securities in transfer, in transit, 
pledged, loaned, borrowed, deposited, 
failed to receive, failed to deliver, 
subject to repurchase or reverse 
repurchase agreements or otherwise 
subject to the depository institution’s 
control or direction that are not in its 
physical possession, where the 
securities have been in such status for 
longer than thirty days.

(3) The dates and results of such 
counts and reconciliations shall be 
documented with differences noted in a 
security count difference account not
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later than seven business days after the 
date of each required count and 
verification as provided in this 
paragraph (d).

(e) For purposes of this section, a 
depository institution shall treat a 
government securities broker or dealer 
as a customer with respect to securities 
maintained by such government 
securities broker or dealer in a 
Segregated Account as defined in 
§ 403.4(f)(1) of this chapter and with 
respect to securities otherwise identified 
to the depository institution as customer 
securities for purposes of maintaining

possession or control of such securities 
as required by Part 403 of this chapter. 
The recordkeeping requirements of 
paragraph (c) of this section require the 
depository institution to treat such 
securities as customer securities 
separate from any other securities held 
for the account of the government 
securities broker or dealer, but do not 
require the depository institution to keep 
records identifying individual customers 
of the government securities broker or 
dealer.

(f) The records required by 
paragraphs (c) and f d)(3) of this section

shall be preserved for not less than six 
years, the first two years in an easily 
accessible place.
(Approved by the Office of Management and 
Budget under control number 1505-0100.)

§ 450.5 Effective date.

This part shall be effective October
31,1987.
Charles O. Sethness,
Assistant Secretary for Domestic Finance, 
[FR Doc. 87-16779 Filed 7-23-87; 8:45 am] 
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