
22308 Federal Register / VoL 52, No. 112 / Thursday, June 11, 1987 / Rules and Regulations

the Waterworks Intake Crib Light (LL
1022).

(b) S pecial L ocal Regulations: (1) The 
above area will be closed to navigation 
or anchorage from 7:30 A.M. (local time) 
until 5:30 P.M. on 9,10,11, and 12 July 
1987.

(2) An escape zone for recreational 
craft will also be established from the 
Rooster Tail Marina out to Lake St.
Clair.

(3) Special care shall be exercised by 
the Master or operator of every vessel 
proceeding up or down the main channel 
of the Detroit River between Belle Isle 
and Windmill Point.

(4) Vessels desiring to transit the 
restricted area may do so only with 
prior approval of the Patrol Commander 
and when so directed by that officer.
The Patrol Commander may be 
contacted on channel 16 (156.8 MHZ) by 
the call sign “Coast Guard Patrol 
Commander”. Vessels will be operated 
at a no wake speed to reduce the wake 
to a minimum and in a manner which 
will not endanger participants in the 
event or any other craft. These rules 
shall not apply to participants in the 
event or vessels of the patrol, in the 
performance of their assigned duties.

(5) A succession of sharp, short 
signals by whistle or horn from vessels 
patrolling the areas under the direction 
of the U.S. Coast Guard Pa trol 
Commander shall serve as a signal to 
stop. Vessels signaled shall stop and 
shall comply with the orders of the 
Patrol Vessel; failure to do so may result 
in expulsion from the area, citation for 
failure to comply, or both.

(6) Effective Dates: These regulations 
will become effective on 9 July 1987 and 
terminated on 12 July 1987.

Dated: June 8,1987.
A.M. Danielsen,
RADM, U.S. Coast Guard Commander, Ninth 
Coast Guard District.
[FR Doc. 87-13356 Filed 6-10-87; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 100
[CGD1 87-10]

Regatta; Empire State Regatta, 
Albany, NY
a g e n c y : Coast Guard, DOT. 
a c t io n : Temporary regulation with 
request for comments.

s u m m a r y : This temporary rule provides 
notice that the 1987 Empire State 
Regatta will be held beginning at 6:00 
a.m. on June 12,1987 and ending at 6:00 
a.m. on June 15,1987. The permanent 
regulation for this regatta sets the

effective period for this annual event as 
either the first or second weekend 
(Friday, Saturday, Sunday into early 
Monday) in June as published in the 
Coast Guard Local Notice to Mariners 
and in a Federal Register notice. This 
document notifies the affected public of 
the effective period for the 1987 regatta. 
Also, the race course location is being 
changed from last year resulting in an 
additional restriction to non
participating vessels wishing to transit 
the area. These regulations are needed 
to provide for the safety of participants 
and spectators on navigable waters 
during the event.
DATES: This temporary regulation 
becomes effective on Friday, June 12, 
1987 at 6:00 a.m. and terminates on 
Monday, June 15,1987 at 6:00 a.m. 
a d d r e s s e s : Comments should be 
mailed to Commander (b), Third Coast 
Guard District, Governors Island, New 
York, NY 10004-5098. The comments 
will be available for inspection and 
copying at the Boating Safety Office, 
Governors Island, New York, NY. 
Normal office hours are between 8:00 
a.m. and 4:30 p.m., Monday through 
Friday, except holidays. Comments may 
also be hand-delivered to this address. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Lucas A. Dlhopolsky, (212) 668-7974. 
SUPPLEMENTARY INFORMATION: A Notice 
of Proposed Rule Making has not been 
published for these regulations and they 
are being made effective in less than 30 
days from the date of publication. 
Following normal rulemaking 
procedures is unnecessary regarding 
announcement of the 1987 effective 
dates. The permanent regulation for this 
regatta (33 CFR 100.308) specifies that 
the regatta will be held on either the 
first or second weekend in June and that 
the effective dates will be published in 
the Coast Guard Local Notice to 
Mariners and in a Federal Register 
notice. This final rule provides notice of 
the specific dates and times for the 1987 
regatta which will be held on the first 
weekend in June this year.

Additionally, the sponsor has 
relocated the race course approximately 
one-half nautical mile north (upstream) 
of its position in 1986. In so doing not 
only commercial marine traffic but also 
all recreational vessel traffic will be 
unable to transit either from north or 
south through the regulated area during 
the effective period of this regulation. 
There was insufficient time to publish 
this change in a Notice of Proposed 
Rulemaking. Therefore, this temporary 
regatta regulation provides notice of the 
additional restriction to transiting 
recreational vessel traffic. Although this 
regulation is published as a final rule

without prior notice, an opportunity for 
public comment is nevertheless 
desirable to ensure that the regulation is 
both reasonable and workable. 
Accordingly, persons wishing to 
comment may do so by submitting 
written comments to the office listed 
under “ADDRESSES” in this preamble. 
Comments should include their names 
and addresses, identify the docket 
number (CGDl 87-10) for this regulation, 
and give reasons for their remarks. Due 
to the limited time for comment, verbal 
comments submitted by telephone are 
acceptable. Based upon comments 
received, the regulation may be 
changed.

Drafting inform ation: The drafters of 
this notice are Mr. Lucas A. Dlhopolsky, 
project officer, Third Coast Guard 
District Boating Safety Office, and LCDR 
R.F. Duncan, project attorney, First 
Coast Guard District Legal Office.

Discussion o f  Regulations: The 
Empire State Regatta is a crew racing 
event which serves as the annual 
Northeast Regional Championships. The 
event is sponsored by the Empire State 
Regatta Fund, Inc. of New Scotland, NY 
on behalf of the United States Rowing 
Association. Since the sponsor held this 
race in the same location on two 
consecutive years and installed 
permanent course marking apparatus 
under the Hudson River near Albany, 
NY, a permanent amendment to Part 100 
of Title 33, Code of Federal Regulations, 
Section 100.308, was promulgated in 
1986. As stated in that section, the 
effective period for this event each year 
was to be the first or second weekend 
(Friday through early Monday morning) 
in June as published in the Coast Guard 
Local Notice to Mariners and in a 
Federal Register notice. Announcements 
in these publications would provide the 
public with full and adequate notice of 
the dates and times of this annual shell 
race. This year (1987) the Empire State 
Regatta will be held on the weekend of 
June 13 and 14. Placement of the race 
course submerged wire grid will begin at 
6:00 a.m. on June 12 and be removed by 
6:00 a.m. on June 15. This grid is 
suspended approximately six feet below 
the water’s surface and criss-crosses the 
river from bank to bank in the regulated 
area. The location of the race course on 
the Hudson River will be moved 
approximately one half nautical mile 
north of last year’s position. This change 
was made for several reasons and has 
enhanced the safety of the participants 
and increased visibility for the large 
spectator crowd expected at the Coming 
Preserve. The change in the race 
location has also eliminated the ability 
of recreational vessels under 60 feet in
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length to transit by the race area as was 
possible last year.

In 1985 and 1986 the race course was 
situated between the northern end of 
Culver Dike and the 1-90 Interchange 
Bridge. The racing shells started at the 
southern end of the course and raced 
north, upstream against the current to 
finish in view of the spectators. In order 
to do this the shells had to be held with 
their stems against a floating starting 
dock. Strong currents in the area pushed 
against the lined up shells and as a 
result the starting dock was forced into 
a list and almost capsized. To eliminate 
this hazard to life and limb the race this 
year will be started upstream and run 
from north to south with the current. In 
order for the spectators to view the 
finish line the entire course had to be 
moved about one-half nautical mile 
north. It will be positioned between the 
1-90 Bridge at the southern end (River. 
Mile 145.4) and the Dunn Memorial 
Bridge at the northern end (River Mile 
147.2). The swing railroad bridge at mile 
146.2 is about midway between these 
two points. This change not only made it 
safer for participants and more viewable 
by the spectators but also decreased the 
interference with the Port of Albany, the 
Albany Yacht Club and other 
commercial marine interests located at 
the southern end of last year’s race 
course. However, because of the bend in 
the river at the new location the course 
wire grid complex, necessarily installed 
in straight lines, will extend diagonally 
across the river from bank to bank. This 
effectively causes the area to be 
impassible by any vessels once the race 
course grid is installed. The anchors for 
the grid were implanted in the river bed 
during the winter months while the river 
surface was frozen. Thus the location of 
the wire grid, predetermined by the 
location of the anchors, is unchangeable 
at this point. Although transiting 
navigation was not completely 
prevented during the race last year, 
those that could pass were limited to 
vessels less the 60 feet in length. In 1986 
it is estimated that not more than 50 
recreational vessels transited the area 
during the affected weekend. The 
sponsor of the Empire State Regatta will 
advise area yacht clubs of this 
restriction via letter or any other means 
available. The effect on commercial 
traffic will be the same as last year and 
is minimized through early coordination 
allowing commercial marine users to 
avoid scheduling shipments on the race 
weekend.

List of Subjects in 33 CFR Part 100 

Marine safety, Navigation (water).

Temporary Regulation

PART 100—[AMENDED]
In consideration of the foregoing, Part 

100 of Title 33, Code of Federal 
Regulations is amended as follows:

1. The authority citation for Part 100 
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and 
33 CFR 100.35.

2. Section 100.308 is revised to read as 
follows for June 12-15,1987. Because 
this is a temporary rule, this revision 
will not appear in the Code of Federal 
Regulations:

§ 100.308 Empire State Regatta, Albany. 
New York.

(a) R egulated area. That section of the 
Hudson River between the 1-90 (Albany- 
Rennselaer) Bridge (River mile 145.4) on 
the south and the Dunn Memorial Bridge 
(River mile 147.2) on the north.

(b) E ffective period. This regulation 
will be effective from 6:00 a.m. on 
Friday, June 12,1987 through 6:00 a.m. 
on Monday, June 15,1987.

(c) Special lo ca l regulations. (1) The 
regulated area shall be closed to all 
vessel traffic during the effective period.

(2) The sponsor shall make provisions 
for whatever action is necessary to 
adjust, alter, or remove any obstacle 
installed in the river to the degree 
necessary to allow passage of any Coast 
Guard or other rescue/law enforcement 
vessels in the event of an emergency 
which requires their presence either up 
or downstream of the race area.

(3) Official patrol vessels include 
Coast Guard and Coast Guard Auxiliary 
vessels, New York State and local police 
boats and other vessels so designated 
by the regatta sponsor or Coast Guard 
Patrol Commander.

(4) No person or vessel may enter or 
remain in the regulated area during the 
effective period unless participating in 
the event, or authorized to be there by 
the sponsor or Coast Guard patrol 
personnel.

(5) All persons and vessels shall 
comply with the instructions of U.S.
Coast Guard patrol personnel. Upon 
hearing five or more blasts from a U.S. 
Coast Guard vessel, the operator of a 
vessel shall stop immediately and 
proceed as directed. U.S. Coast Guard 
patrol personnel include commissioned, 
warrant and petty officers of the Coast 
Guard. Members of the Coast Guard 
Auxiliary may be present to inform 
vessel operators of this regulation and 
other applicable laws.

(6) For any violation of this regulation, 
the following maximum penalties are 
authorized by law:

(i) $500 for any person in charge of the 
navigation of a vessel.

(ii) $500 for the owner of a vessel 
actually on board.

(iii) $250 for any other person.
(iv) Suspension or revocation of a 

license for a licensed officer.
Dated: June 8,1987.

R.L. Johanson,
Rear Admiral (Lower Half). U.S. Coast Guard 
Commander, First Coast Guard District.
[FR Doc. 87-13359 Filed 6-10-87; 8:45 am] 
BILLING CODE 4910-14-M

DEPARTMENT OF DEFENSE

Department of the Army, Corps of 
Engineers

33 CFR Part 207

Navigation Locks and Approach 
Channels, Columbia and Snake Rivers, 
Oregon and Washington

a g e n c y : Department of the Army, Corps 
of Engineers, DOD.
a c t io n : Final rule.

s u m m a r y : This final rule provides the 
district engineer with the authority to 
change(s) the order of precedence of 
vessels using Corps of Engineers 
navigation locks on the Columbia and 
Snake Rivers, Oregon and Washington, 
by (granting the district engineers in 
charge of the locks the authority to 
establish) establishing schedules for the 
lockage of recreational craft. Any 
schedule established for the lockage of 
recreational craft will be set only after 
public notice and opportunity for 
comment by the using public. Each such 
schedule will provide for a minimum of 
one lockage upstream and downstream 
(two lockages) each day. The purpose of 
the scheduling is to promote energy 
conservation by reducing the number of 
recreational lockages. Water saved by 
the reduced number of lockages will be 
diverted through hydroelectric power 
generators for the production of 
electrical energy.
EFFECTIVE d a t e : June 11,1987. 
a d d r e s s : HQUSACE (DAEN-CWO-M), 
Washington, DC 20314-1000.
FOR FURTHER INFORMATION CONTACT:
Mr. Harold Tohlen, phone number (202) 
272-0245.
SUPPLEMENTARY INFORMATION: The 
proposed rule was published in the 
Federal Register on December 6,1982 (47 
FR 54832) and comments were requested 
by January 10,1983. The Portland and 
Walla Walla Districts of the U.S. Army 
Corps of Engineers also issued public
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notices informing interested parties of 
the proposed regulation on December 17, 
1982. Twenty-six comments were 
received: 2 from Federal and State 
agencies, 22 from recreational boaters, 
and 2 from commercial navigation 
interests. Individual responses were 
made to all commentera. The 
recreational boaters commented that 
lockage by fixed-time schedule would be 
a serious inconvenience and that 
scheduling was not required because 
there was no power shortage in the 
Northwest. The commercial navigation 
interests commented that recreational 
boat lockage scheduling could, at times, 
delay their operations.

Energy conservation is the reason that 
scheduling of recreational boat lockages 
is considered necessary on the 
Columbia and Snake Rivers. Energy 
conservation is and will continue to be 
in the national interest in order to save 
the Nation’s fuel resources and reduce 
the dependency on imported oil. It is 
true that power surpluses may occur at 
some times during some years.
Abundant water and low industrial 
power demand caused this to happen in 
early 1983; however, conservation could 
become very important at any time. 
Significant amounts of fuel (oil, coal, 
and natural gas) can be conserved by 
reducing the number of lockages. The 
energy represented by a single lockage 
is sufficient to provide half the annual 
heating requirement for a home in the 
Pacific Northwest. The electric power 
system in the West consists of 
hydrothermal combination of generation 
facilities. The electricity generated by 
the water saved by one less lockage can 
offset the use of 20 barrels of oil.

Decision
The Corps of Engineers multi-purpose 

projects along the Columbia and Snake 
Rivers serve energy users and 
commercial and recreational navigation 
interests. In order to balance the use of 
the facilities (between) among those 
interests, it is necessary to grant the 
district engineers in charge of the 
facilities the authority to establish 
schedules for the lockage of recreational 
craft. Therefore, the final rule does grant 
the district engineers that authority. In 
consideration of the comments received 
to the proposed rule and to better 
accommodate all project users, the final 
rule contains two provisions not in the 
proposed rule. First, § 207.718(a) of the 
final rule provides that the district 
engineer m ay  issue a schedule for the 
lockage of recreational craft after 
(evaluating) issuing a public notice, 
soliciting public comment and

considering those comments. In addition 
to the public comments, the district 
engineer will consider the expected 
energy situation, water supply, and the 
recreational use of the lock. The 
proposed rule stated that the district 
engineer sh a ll issue a recreational 
lockage schedule and did not provide for 
public input to the scheduling process. 
Secondly, the final rule provides that 
commercial vessels may be locked 
through with recreational craft at the 
appointed time for lockage of 
recreational craft when a recreational 
craft lockage schedule is in effect, if 
safety and space permit. The proposed 
rule did not provide for the lockage of 
commercial vessels with recreational 
craft at the appointed time for lockage of 
recreational craft.

Significant Changes to the Regulation
S ection  207.718(a): This section is 

revised to provide that the district 
engineer may issue a schedule for 
lockage of recreational craft after notice 
and opportunity for public comment. 
Recreational craft is defined in 
§ 207.718(h)(3).

S ection  207.718(f): The order of 
precedence when a recreational lockage 
schedule is in effect, is set out.

S ection  207.718(h)(2): This section is 
revised to indicate that when a 
recreational lockage schedule is in 
effect, recreational craft will not be 
locked separately at other designated 
times.

S ection  207.718(h)(3): This is a new 
section providing for special schedules 
for boating groups.
Executive Order 12291

These regulations have been revised 
by the Department of the Army m 
accordance with Executive Order 12291. 
They are classified as non-major 
regulations because they do not meet 
the criteria for major regulations 
established in this order.
Regulatory Flexibility Act Certification

The Secretary of the Army certifies 
these regulations will not have a 
significant economic impact on a 
substantial number of small entities and 
thus does not require the preparation of 
a regulatory flexibility analysis.

List of Subjects in 33 CFR Part 207
Navigation, Water tranportation, 

Vessels, Safety.
Accordingly, 33 CFR Part 207 is 

amended as follows:
The authority citation for 33 CFR Part 

207 continues to read as follows:

Authority: 40 Stat. 266: 33 U.S.C. 1.

Section 207.718 is amended by 
revising paragraphs (a), (f), (h)(2), and 
by adding paragraph (h)(3) to read as 
follows:

§ 207.718 Navigation locks and approach 
channels, Columbia and Snake Rivers, 
Oregon and Washington.

(a) G eneral. All locks, approach 
channels, and all lock appurtenances, 
shall be under the jurisdiction of the 
District Engineer, Corps of Engineers, 
U.S. Army, in charge of the locality. The 
district engineer may, after issuing a 
public notice and providing a 30-day 
opportunity for public comment, set 
(issue) a schedule for the daily lockage 
of recreational vessels. Recreational 
vessels are pleasure boats such a row, 
sail, or motor boats used for recreational 
purposes. Commercial vessels include 
licensed commercial passenger vessels 
operating on a published schedule or 
regularly operating in the “for hire” 
trade. Any recreational schedule shall 
provide for a minimum of one scheduled 
recreation lockage upstream and 
downstream (two lockages) each day.
At the discretion of the district engineer, 
additional lockages may be scheduled. 
Each schedule and any changes to the 
schedule will be issued at least 30 days 
prior to implementation. Prior to issuing 
any schedule or any change to the 
schedule, the district engineer will 
consider all public comments and will 
evaluate the expected energy situation, 
water supply, and recreation use of the 
lock to determine the seasonal need for 
the schedule or change in schedule. The 
district engineer’s representative at the 
locks shall be the project engineer, who 
shall issue orders and instructions to the 
lockmaster in charge of the lock. 
Hereinafter, the term “lockmaster” shall 
be used to designate the person in 
immediate charge of the lock at any 
given time. In case of emergency and on 
all routine work in connection with the 
operation of the lock, the lockmaster 
shall have authority to take action 
without waiting for instructions from the 
project engineer.
* * * * *

(f) P receden ce a t Lock. Subject to the 
order of precedence, the vessel or tow 
arriving first; at the lock will be locked 
through first, however, this precedence 
may be modified at the discretion of the 
lockmaster. If immediate passage is 
required, lockage of vessels owned or 
operated by the United States shall take 
precedence. The precedence of all other 
vessels shall be as follows:

(1) When a recreational vessel
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lockage schedule is in effect, at the 
appointed time for lockage of recreation 
craft, recreation craft shall take 
precedence; however, commercial 
vessels may be locked through with 
recreation craft if safety and space 
permit. At other than the appointed 
time, the lockage of commercial and tow 
vessels shall take precedence and 
recreational craft may (only) lock 
through with commercial vessels only as 
provided in paragraph (h) of this 
sections.

(2) If a recreational vessel lockage 
schedule is nothin effect, commercial and 
tow vessels shall taJke precedence. 
Recreational craft may be locked 
through with commercial craft. If no 
commercial vessels are scheduled to be 
locked through within a reasonable 
time, not to exceed one hour after the 
arrival of the recreational vessels at the 
lock, the recreational vessel may be 
locked through separately. If a combined 
lockage cannot be arranged, the 
recreational craft shall be locked 
through after waiting three commercial 
lockages.
* * * * *

(h) L ockage—(1) * * *
(2) R ecreation al craft. By mutual 

agreement of (all parties,) the 
lockmaster and the captains of the 
vessels involved, recreational vessels 
may be locked through with commercial 
vessels. Under the recreational vessel 
schedule, separate lockage will not be 
made by recreational vessels except in 
accordance with the recreational 
lockage schedule or when circumstances 
warrant, such as in an emergency. When 
recreational craft are locked 
simultaneously with commercial vessels, 
the recreational vessel will enter the 
lock chamber after the commercial 
vessel is secured in the chamber and 
when practicable will depart while the 
commercial vessel remains secured.

(3) S p ecia l schedu les. Recreational 
boating groups may request special 
schedules by contacting the district 
engineer. The schedule for the daily 
lockage of recreational vessels will 
indicate the number of boats required 
for a special schedule and how many 
days’ notice is required in order to 
arrange a special schedule. 
* * * * *
John O. Roach, II,
Army Liaison O fficer with the F ederal 
Register.
June 5,1987.
[tR Doc. 87-13288 Filed 6-10-87; 8:45 am)
BILLING CODE 3710-92-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration 

42 CFR Parts 110,417, and 434 

IBERC-382-F]

Medicare Program; Application Fees 
for Health Maintenance Organizations
AGENCY: Health Care Financing 
Administration (HCFA), HHS.
ACTION: Final rule.

s u m m a r y : This rule sets forth 
regulations governing the charging of 
application fees by the Federal 
government for the following.
• An entity that seeks qualification as a 

Federal health maintenance 
organization (HMO).

• An HMO that seeks expansion of its 
service area or qualification of a 
regional component of its organization 
as an HMO in itself.
We intend that these fees cover the 

administrative costs incurred in making 
these determinations.
EFFECTIVE d a t e : For completed 
applications submitted after July 13,
1987.
FOR FURTHER INFORMATION CONTACT*. 
Cynthia L. Trower (202) 245-0787, Office 

of Prepaid Health Care; or 
Rita McGrath (301) 594-6719, Office of 

Coverage Policy.
SUPPLEMENTARY INFORMATION.*

I. Background
Title XIII of the Public Health Service 

Act (42 U.S.C. 300e through 300e-17), 
which was established by the Health 
Maintenance Organization Act of 1973 
(Pub. L. 93-222), provides for standards 
under which an organization may be 
designated as a Federally qualified 
health maintenance organization 
(HMO). These standards involve the 
provision of basic health services and 
the organization and operation of HMOs 
and are implemented by regulations in 
42 CFR Part 110 (redesignated in this 
final rule at 42 CFR Part 417, Subpart A). 
In addition, section 1876 of the Social 
Security Act authorizes Medicare 
payment to Federally qualified HMOs 
and certified competitive medical plans 
(CMPs) (collectively known as eligible 
organizations) through contracts under 
which the HMOs and CMPs are paid on 
a prepaid capitation basis that is either 
prospectively determined or based on 
the reasonable cost of furnishing 
covered services to Medicare 
beneficiaries. The regulations

implementing section 1876 of the Social 
Security Act are set forth in 42 CFR Part 
417. Section 1903(m) of the Social 
Security Act also authorizes Federal 
financial participation (FFP) to States 
that contract with either Federally 
qualified, or State qualified, HMOs to 
furnish services to Medicaid recipients 
on a prepaid capitation basis.

A. Change in D elegation  o f  A uthority

Until recently, the authority for 
determining whether an entity is a 
Federally qualified HMO within the 
meaning of section 1310(d) of the Public 
Health Service Act was delegated to the 
Assistant Secretary for Health of the 
Department of Health and Human 
Services (the Department). This 
delegation was published in the Federal 
Register on April 22,1983 (48 FR 17395) 
and is set forth in regulations at 
§ 417.406. However, that authority has 
been redelegated to the Administrator of 
HCFA as described in the Federal 
Register on March 21,1986 (51 FR 9894). 
That document states that the “. . .  
change in authority for the Federal HMO 
program was made in order to more 
closely coordinate the Health 
Maintenance Organization Program with 
the Medicare Program and improve the 
objectives of both programs to improve 
health care and the use of prepaid 
health care.”

B. F ees fo r  G overnm ent S erv ices

Under 31 U.S.C. 9701 (Fees and 
charges for Government services and 
things of value), informally known as 
the “User Fee Statute”, Congress 
encourages Federal agencies to charge 
for a service or thing of value in certain 
circumstances so that the provision of 
the services or things of value is self- 
sustaining to the extent possible. 
Paragraph (b) of 31 U.S.C. 9701 requires 
that each such charge be both—
• Fair; and
* Based on—

—The costs to the government;
—The value of the service or thing to 

the recipient;
—Public policy or interest served; and 
—Other relevant facts.
Courts have consistently upheld the 

imposition of fees by Federal agencies 
when the provisions of 31 U.S.C. 9701 
are followed and the service provided 
by the Federal agency primarily benefits 
a specific recipient rather than the 
general public. As discussed below, we 
determined that the services provided 
by the Federal government in 
determining whether an organization 
meets the qualifications to be 
designated as a Federally qualified
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HMO are services that should be subject 
to application fees under 31 U.S.C. 9701.

II. Provisions of the Proposed Rule
On August 27,1986, we published a 

notice of proposed rulemaking (51 FR 
30518) in which we proposed to charge 
an application fee for the following:
• An entity that seeks either 

qualification as a Federal health 
maintenance organization (HMO) or 
certification as a CMP.

• An HMO that seeks expansion of its 
service area or qualification of a 
regional component of its 
organization.

• A CMP that seeks expansion of its 
geographic area.
We proposed that each fee be payable 

at the time of submission of an 
application and be refunded, upon 
request, if an application is withdrawn 
within 10 business days of its receipt.

We proposed to charge the fee to 
entities for completed applications 
received on or after the effective date of 
this final rule. We also proposed that, if 
the information necessary for 
completion of an application is 
submitted to HCFA after the effective 
date of this final rule, we would charge 
the appropriate application fee.

Specifically, the fee proposed for both 
new HMO applications and applications 
from Federally qualified HMOs seeking 
qualification for regional components 
was $34,600. The fee proposed for a 
Federally qualified HMO seeking to 
expand its service area was $17,300. The 
fee proposed for an entity seeking 
certification as a CMP was $22,900. The 
fee proposed for a CMP seeking to 
expand its geographic area was $11,500.

We explained in the proposal that the 
amounts of the application fees were 
based on two elements. One element 
represented the average cost for salary, 
related benefits, and administrative 
costs per full-time equivalent (FTE) 
position in the Bureau of Health 
Maintenance Organizations and 
Resources Development, Health 
Resources and Services Administration 
(HRSA), HHS, in which the former 
Office of Health Maintenance 
Organizations was located prior to its 
transfer to HCFA in March 1986 and 
redesignation as the Office of Prepaid 
Health Care. We estimated the average 
cost per FTE in Federal fiscal year (FY) 
1986 as $60,000 ($46,200 for salary and 
related benefits and $13,800 for 
administrative costs). An inflation factor 
of 4.2 percent (based on the factor used 
in FY 1987 Budget of the United States) 
was applied to this amount to determine 
the amounts of the application fees that 
were proposed for Federal FY 1987. The

average cost per FTE in FY 1987, 
rounded to the nearest $1,000 is $62,000 
($47,400 for salary and related benefits 
and $14,400 for administrative costs.

The second element represented costs 
associated with outside specialists that 
are hired to help review applications 
(that is, specialists in marketing, law, 
finance, health services delivery, 
management and management 
information systems). We announced 
that we were especially interested in 
public comments concerning the 
amounts of these application fees.

Moreover, we stated that we were 
considering the use of an inflation factor 
that we would use to update the amount 
of each application fee at the beginning 
of each Federal fiscal year in the same 
manner as we used the inflation factor 
from the FY 1987 Budget of the United 
States to derive the proposed fees, as 
described above. In this connection, we 
discussed use of an update factor as 
measured by one of the consumer price 
indexes compiled by the Bureau of 
Labor Statistics (for example, the 
Consumer Price Index for All Urban 
Consumers) as an alternative to the 
inflation factor used in the annual 
Budget of the United States. We 
indicated our intent to ensure that the 
fees over time accurately reflect costs to 
the government for processing the HMO 
and CMP applications. We specifically 
requested comments concerning this 
issue also.

In addition, we proposed to make a 
technical conforming change in § 417.406 
to state that an entity that is seeking an 
eligibility determination must comply 
with the application requirements of 
§ 110.604. Also, we proposed to make 
technical revisions necessary to conform 
the regulations to the redelegation of 
authority published in the Federal 
Register of March 21,1986 mentioned 
above.

Finally, we also indicated our 
intention to move the regulations in 42 
CFR Part 110 that pertain to HMOs to 42 
CFR Part 417 as part of this final rule.
III. Public Comments and Changes to the 
Proposed Rule

During the public comment period, we 
received 36 timely items of 
correspondence concerning the 
proposed rule. Although most of the 
comments were from HMOs, HMO 
management firms, and HMO 
associations, we also received 
comments from CMPs, a national 
preferred provider organization 
association, a State health agency, and a 
Medicare beneficiary who is a member 
of an HMO. All of the comments were 
critical of various aspects of the 
proposed rule.

A. Changes to the P roposed  Rule
We have considered all of the 

arguments presented and, although we 
are finalizing many parts of the 
proposed rule, we have made several 
changes.
1. Fees for Certification of CMPs

We are withdrawing our proposal to 
charge application fees for an entity that 
seeks certification as a CMP or for a 
CMP that seeks expansion of its 
geographic area. We made this decision 
because we concluded that courts 
uphold user fees under the User Fee 
Statute only if a private benefit accrues 
to the payor of the fee. We have 
determined that the only benefit that 
accrues to an organization that receives 
CMP certification or expansion of a 
CMP’s geographic area is the right to 
negotiate with HCFA for a prepaid 
contract under section 1876 of the Social 
Security Act. Only HMOs receive the 
benefit of guaranteed access to many 
employers that offer membership in 
HMOs along with traditional fee-for- 
service insurance, under the “dual 
choice” provision of section 1310 of the 
Public Health Service Act. The 
opportunity provided under the “dual 
choice” provisions appears to be the 
primary reason that an HMO seeks 
Federal qualification rather than the 
opportunity to furnish Medicare 
services. Of the 467 active Federally 
qualified HMOs and regional 
components, only 174 participate in 
Medicare. In addition, some third-party 
purchasers of health plans regard 
Federal qualification as a necessary 
prerequisite before they will consider a 
prepaid plan for a contract, even when 
“dual choice” does not apply. Therefore, 
we are not charging application fees for 
an entity that seeks certification as a 
CMP or for a CMP that seeks expansion 
of its geographic area.
2. Application Fee Amounts

In addition to lowering all fees, we 
have determined that whenever a 
review of an HMO regional component 
is completed by HCFA staff without any 
site visits, part of the fee ($8,000) will be 
returned to the HMO to reflect the 
reduced cost to the government. 
Specifically, we are charging application 
fee amounts as follows:

$18,400—For an entity seeking 
qualification as an HMO or an HMO 
seeking qualification of a regional 
component as an HMO in itself.

If, in the case of an HMO seeking 
qualification of a regional component, 
HCFA determines that there is no need 
for a site visit, $8,000 will be returned to 
the applicant.
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$6,900—For an HMO seeking 
expansion of its service area.

$3,100—For a CMP seeking HMO 
qualification.

The amounts of the application fees 
are based on two elements. One element 
represents the average cost ($60,000) for 
salary, related benefits, and 
administrative costs per FTE position in 
the Bureau of Health Maintenance 
Organizations and Resources 
Development, Health Resources and 
Services Administration (HRSA) in 
which the former Office of Health 
Maintenance Organizations (now the 
Office of Prepaid Health Care) was 
located prior to its transfer to HCFA in 
March 1986. As explained above, we 
estimated the average cost per FTE in 
Federal F Y 1986 as $60,000 ($46,200 for 
salary and related benefits and $13,800 
for administrative costs). Next, an 
inflation factor of 4.2 percent (based on 
the factor used in the Federal FY 1987 
Budget of the United States) was added 
to this amount to determine the amounts 
of the application fees that were 
proposed for Federal FY 1987. 
(Administrative costs include travel, 
standard level user charge (rent and 
utilities), telecommunications, printing, 
training, postage, express mail, supplies, 
equipment, ADP computer usage, and 
building service charges associated with 
support services provided by 
organizational components, for example, 
the computer center.)

The second element is associated with 
contractual support. The HMO 
qualification process requires specialists 
in marketing, law, finance, health 
services delivery, management, and 
management information systems. The 
Office of Prepaid Health Care, through 
contractual arrangements, complements 
its existing staff by contracting with 
non-Federal experts to review 
applications. These experts bring a 
valuable operational perspective to the 
review of the documents connected with 
the applications.

The amount of the application fee for 
a new HMO and a regional component 
with a site visit is $18,400. This reflects, 
rounded to the next $100, the following: 
Staff time associated with processing an 
application equals .2 FTE for a cost of 
$9,500. This includes the time of one 
qualification officer (.11 FTE) for a cost 
of $5,212, two qualification technical 
specialists (.05 FTE) for a cost of $2,369, 
the Office of Qualification management 
staff who participate in meetings before 
and after the HMO site visit (.013 FTE) 
for a cost of $616, and support personnel 
(.027 FTE) for a cost of $1,279. 
Administrative costs associated with 
processing the application are $2,876.
The cost of the specialist reviewers

provided under contract is $6,000, which 
covers travel and per diem for two 
reviewers at about 5.5 days per 
reviewer, for a total of 11 days per 
application.

The amount of the application fee for 
qualification of a regional component 
without a site visit is $10,400. This 
reflects, rounded to the next $100, the 
following: Staff time associated with 
processing an application equals .175 
FTE for a cost of about $8,300. This 
includes the time of one qualification 
officer (.11 FTE) for a cost of $5,212, a 
qualification technical specialist (.025 
FTE) for a cost of $1,184, the Office of 
Qualification management staff (.013 
FTE) for a cost of $616, and support 
personnel (.027 FTE) for a cost of $1,279. 
Administrative costs associated with 
processing the application are $2,122.

Because a request for a service 
expansion does not require an indepth 
review, the amount of the application 
fee for an HMO service area expansion 
is $6,900. (This reflects, rounded to the 
next $100, the following: Staff time 
associated with processing an 
application equals .114 FTE for a cost of 
about $5,400. This includes the time of 
one compliance officer (.055 FTE) for a 
cost of $2,606, a technical specialist (.025 
FTE) for a cost of $1,184, the Office of 
Compliance management staff (.007 
FTE) for a cost of $332, and support 
personnel (.027 FIT:) for a cost of $1,279. 
If there is a site visit, administrative 
expenses are $1,639. If there is no site 
visit, administrative expenses are $1,383. 
Because the total amounts are very 
close, the application fee for both cases 
is $6,900.

The amount of the application fee for 
a CMP that applies to be a Federally 
qualified HMO is $3,100. This fee is 
based on the difference between the 
cost of processing an HMO qualification 
application ($18,400) and the cost of 
processing a CMP application ($15,300). 
The CMP cost reflects, rounded to the 
next $100, the following: Staff time 
associated with processing an 
application equals .15 FTE for a cost of 
$7,100. This includes the time of one 
eligibility officer (.11 FTE) for a cost of 
$5,212; one technical specialist (.025 
FTE) for a cost of $1,184; the Office of 
Qualification management staff (.0065 
FTE) for a cost of $308; and support 
personnel (.0085) FTE for a cost of $403. 
Administrative costs associated with 
processing the application are $2,157.
The cost of the two specialist reviewers 
under contract is $6,000.
3. Inflation Factor

During the comment period, we 
received no public comments on this 
issue. However, we have decided that

the application fees will not be adjusted 
to reflect inflation. We made this 
decision because the primary variables 
that we expect to affect the level of our 
future administrative costs are not 
directly related to available measures of 
inflation, which reflect economic trends 
that are largely external to our 
activities. Thus, a periodic review of the 
appropriateness of the level of these 
fees is more likely to ensure that they 
are maintained at the correct level than 
would an automatic increase 
mechanism.

4. Incomplete Applications

An applicant that submits an 
incomplete application before the 
effective date of this final rule will not 
be charged an application fee if the 
information needed to complete the 
application is received by HCFA within 
10 business days after notification by 
HCFA that the application is 
incomplete. However, if the information 
necessary for completion of the 
application is received by HCFA after 
the 10th business day, HCFA will charge 
the appropriate application fee.

We believe that this flexibility is 
necessary because of the possibility that 
we may receive a large number of 
applications near the effective date and 
not have the opportunity to conduct 
checks for completeness before the 
effective date. We do intend, however, 
to respond to applications as quickly as 
possible.

B. R espon ses to P ublic Com m ents

A discussion of the public comments 
received timely concerning the proposed 
rule and our responses follows.

1. Public Benefits of Qualifications

Comment: Several commenters 
questioned our appraisal of the benefits 
of the HMO qualification process. The 
commenters pointed out that the general 
public is the real beneficiary of the 
HMO qualification process, since the 
public is assured that these entities meet 
a certain standard of health care. The 
commenters stated that under 31 U.S.C. 
9701, application fees may be charged 
only to those benefiting directly from 
Federal services. These commenters 
argued that because the general public, 
and not HMOs, is the beneficiary of the 
qualification process, HCFA cannot 
charge HMOs application fees.

R espon se: While the ultimate benefit 
of the Federal government’s efforts to 
assure that certain standards are 
maintained by HMOs goes to the 
purchaser of health care, the more 
immediate beneficiary is the HMO that 
is determined to be qualified. Section
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1301 of the Public Health Service Act 
sets certain specific standards HMOs 
must meet, but the qualification process 
applies these standards to specific 
entities. Qualified organizations may 
then hold themselves out to the public 
as such and may use this information as 
a marketing tool to distinguish 
themselves from those entities that have 
not met these standards. Thus, HMOs 
that receive Federal approval receive an 
unquestioned benefit primarily because 
of guaranteed access to those segments 
of the market, public or private, that 
regard Federal qualification as 
necessary.

Com m ent: Several commenters 
questioned our appraisal of the benefits 
of the qualification process regarding 
the availability of Medicaid contracts 
and the preemption of certain restrictive 
State laws that may affect Federally 
qualified HMOs. They stated that non- 
Federally qualified HMOs may also 
contract under Medicaid. In addition, all 
States permit the operation of HMOs. 
Moreover, Federal authority is not 
necessary to override State law.

R espon se: It is correct that under 
section 1903(m) of the Social Security 
Act, States may contract with non- 
Federally qualified HMOs to serve 
Medicaid eligibles. However, a State 
may prefer to contract with a Federally 
qualified HMO because of specific 
Medicaid provisions that are not 
applicable to other HMOs. For example, 
under section 1903(m) of the Social 
Security Act, as amended by section 
2364 of the Deficit Reduction Act of 1984 
(Pub. 98-369), States that offer Medicaid 
recipients enrollment in Federally 
qualified HMOs may restrict recipients 
from disenrolling without cause to once 
every six months (after the first month). 
This guarantees continuity of 
membership, a major advantage when 
dealing with Medicaid recipients. In 
addition, under section 1902(e)(2) of the 
Social Security Act, as amended by 
section 9517 of the Consolidated 
Omnibus Budget Reconciliation Act of 
1985 (Pub. L. 99-272), States can provide 
Medicaid recipients up to an additional 
six months of eligibility beyond that 
which normally applies, if the 
beneficiary is a member of a Federally 
qualified HMO, thus further stabilizing 
the HMO’s enrollment.

With regard to the benefits of Federal 
preemption of restrictive State laws 
governing HMOs, although there has 
never been a need to enforce this 
provision formally, its existence has 
been a deterrent in States that have 
received pressure from the fee-for- 
service sector to exercise further control 
on HMO operations. The existence of

this provision has also encouraged 
States to change laws so that HMO 
development is not impeded.

Com m ent: One HMO stated that 
Federal authority to override State law 
is very narrow and should be broadened 
to apply to all State laws that restrict 
HMO operations in excess of Federal 
requirements.

R espon se: Legislation would be 
necessary to broaden section 1311 of the 
Public Health Service Act, which 
overrides certain State laws restricting 
HMO operations. However, we believe 
the Federal government should not 
intervene in State regulatory actions 
except when vital Federal purposes are 
at stake. Furthermore, we believe that 
the current law is sufficiently broad to 
ensure that this is the case.

Com m ent: Many commenters stated 
that many HMOs do not operate for 
corporate purposes but to enhance the 
public good, thus charging user fees is 
not within the scope of the law.

R espon se: It is not material whether 
an HMO operates on a for-profit or not- 
for-profit basis. Rather, the User Fee 
Statue permits charging a fee when the 
Government provides a service or thing 
of value to a particular entity. While all 
providers of health services may be 
considered to provide a public service, 
HMOs are provided a Government “seal 
of approval” through the qualification 
process. This seal of approval is a 
“service or thing of value” under the 
User Fee Statute.

Com m ent: One commenter stated that 
a Federally-qualified HMO serving the 
Medicaid population is considered by 
the Internal Revenue Service (IRS) to be 
providing a “community benefit” for 
purposes of qualifying for non-profit 
status, and therefore qualification 
should not be considered a private 
benefit.

R espon se: The criteria employed by 
the IRS for determining the non-profit 
status of an entity are not material to 
these regulations. As explained above, 
Medicaid contracts are available to 
Federally qualified HMOs as well as 
other HMOs that are not Federally 
qualified. However, Federally qualified 
HMOs are afforded certain advantages, 
such as restrictions on disenrollment, 
that are not available to other Medicaid
contracting HMOs. Also, Medicaid State 
agencies are paying customers, as are 
other group purchasers of HMO 
services. The private benefit that 
accrues to HMOs that seek qualification 
is that the entity is shown to meet a 
standard required by the purchaser, 
whether public or private, as opposed to 
those HMOs that do not meet this 
standard.

Com m ent: One HMO stated that if 
access to Medicare and Medicaid 
contracts is to be considered a private 
benefit, then Medicare and State 
Medicaid agencies should be required to 
pay HMOs their community rate.

R espon se: The Medicaid payment rate 
is a matter between the State and the 
HMO. The Federal government’s 
interest in the rate is limited to requiring 
that payments to HMOs do not exceed 
the State’s costs for providing the same 
services on a fee-for-service basis. 
However, no HMO is required to accept 
a Medicaid contract (or a Medicare 
contract).

The Medicare payment rate is 
mandated by section 1876(a)(1)(D) of the 
Act and is established as 95 percent of 
the adjusted average per capita cost 
(AAPCC). Our experience indicates that 
the cost of providing services of most 
risk contracting HMOs and CMPs is less 
than their Medicare payment.

Section 1876(g)(2) of the Act provides 
that any difference between their 
revenue requirements (which may 
include a profit margin based on the 
HMO’s non-Medicare business) and 
their average Medicare payments must 
be returned either to the beneficiaries 
(in the form of additional benefits or 
reduced cost sharing) or to the Federal 
government. Of the 152 HMOs and 
CMPs that contract with Medicare on a 
risk basis (as of April 1987), 107 have 
returned these savings to Medicare 
beneficiaries.

Com m ent: One organization 
representing HMOs stated that in order 
to be in compliance with the User Fee 
Statute as interpreted by the courts, 
HCFA must exclude any expenses 
incurred to serve an independent public 
interest. An HMO suggested that HCFA 
“share” the cost of reviews equally with 
HMOs and CMPs.

R espon se: The United States Court of 
Appeals for the District of Columbia 
Circuit in Electronic Industries 
Association v. F.C.C., 554 F. 2d 1109,
1115 (D.C. Cir. 1976) has required that 
fee schedules under 31 U.S.C. 9701 
exclude “any expenses incurred to serve 
an independent public interest.” 
However, we have concluded that while 
the public inherently benefits from 
increased competition provided by the 
qualification of additional HMOs, these 
benefits derive almost exclusively from 
the additional provider choices made 
available to the public, and do not 
involve substantial, broad and 
independent public benefits unrelated to 
the purpose of the fee. Rather, the direct 
and substantial recipients of these 
benefits are the HMOs themselves. 
Indeed the D.C. Circuit held that an
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agency “is not prohibited from charging 
an applicant or grantee the full cost of 
services rendered to an applicant which 
also result in some incidental public 
benefits.” (See, 554 F.2d at 1115.) 
Therefore, it is appropriate that HMOs 
bear the entire cost of the application 
process.

Comment: Many commenters 
questioned the marketplace value of the 
HMO qualification process to 
organizations.

R espon se: While many commenters 
stated that Federal qualification is of 
little value in marketing plans to 
sophisticated employers and other 
purchasers of health care, others 
acknowledged that the Federal HMO 
qualification requirements set the 
benchmark for standards in HMO care 
and that both the public and the private 
purchaser perceive qualification as a 
selling point.

Even through grant funds have not ' 
been available to HMOs for several 
years, the number of applications for 
HMO qualification (including regional 
components) tripled, from 59 in 1984 to 
173 in 1986, belying the assertion that 
the qualification process has no inherent 
value to plans. Furthermore, Federal 
qualification is voluntary for HMOs: 
those organizations that determine that 
this service is of negligible value may 
forego the service.

Since February 1,1985, HMOs (and 
CMPs) have been able to contract with 
Medicare on a risk basis under section 
1876 of the Social Security Act, 
implemented in regulations at 42 CFR 
Part 417, Subpart C—Health 
Maintenance Organizations and 
Competitive Medical Plans. However, 
only 18 of the 108 HMOs that have 
qualified since February 1985 have 
entered into risk contracts.

Comment: One commenter questioned 
whether access to Medicare contracts is 
a benefit to HMOs and CMPs. The 
commenter stated that Medicare 
contracts are of “dubious value.” 

R esponse: We are not proposing to 
charge application fees on the basis of 
the economic benefit of Medicare 
contracts to HMOs and CMPs. As a 
general matter, the ability to enter into a 
contract with the Federal government is 
not the kind of benefit for which user 
fees are levied under 31 U.S.C. 9701.

Comment: One commenter stated that 
any benefit accruing to an HMO from 
the dual choice provision of section 1310 
of the Public Health Service Act is 
negated by the requirement that 
premiums be community rated. An HMO 
stated that some employers are angered 
by HMOs attempting to enforce the dual 
choice mandate, and may actively seek

other HMOs to the exclusion of the 
HMO originally seeking dual choice.

R espon se: In the 1970s, the dual 
choice mandate (the requirement that 
employers offer federally qualified 
HMOs along with traditional fee-for- 
service insurance) was established as 
support for an “infant” industry. The 
existence of this feature of the law, 
along with the increasing sophistication 
of both the industry and employers, has 
made it less and less necessary to 
formally enforce dual choice 
requirements. In most cases, employers 
voluntarily offer HMO options to their 
employees.

Section 1301 of the Public Health 
Service Act requires that premiums for 
Federally qualified HMOs be community 
rated. However, there is no such 
requirement for CMPs under section 
1876(b)(2) of the Social Security Act, but 
then neither is there a dual choice 
provision for CMPs under the Social 
Security Act.

2. Fees are inconsistent with intent of 
Title XIII of the Public Health Service 
Act

Com m ent: Many commenters claimed 
that imposition of fees is inconsistent 
with the purposes of Title XIII of the 
Public Health Service Act and with 
Congressional intent to encourage 
formation of HMOs. Several HMOs 
stated that implementing the proposed 
fee structure will significantly 
discourage the application process, thus 
undermining the purpose of Title XIII of 
the Public Health Service Act.

R espon se: As noted above, in enacting 
the User Fee Statute, Congress 
expressed its intent that Federal 
agencies charge for certain services so 
that the provision of these services is 
self-supporting to the extent possible. 
[See, 31 U.S.C. 9701(a).)

While it is true that the initial intent of 
Title XIII of the Public Health Service 
Act was to encourage the development 
of HMOs through grants and other 
means, it also remains true that applying 
the standards contained in the Title XIII 
of the Public Health Service Act benefits 
particular organizations. Conferring 
status as a Federally qualified HMO 
benefits the organization as opposed to 
an organization not similarly qualified. 
Determining this special status is a thing 
of value to the Federally qualified HMO, 
as contemplated in 31 U.S.C. 9701.

The Federal government continues to 
encourage HMOs and other forms of 
competition in the health care 
marketplace. Imposition of fees to 
reimburse the Federal government for 
costs of doing business, pursuant to 
specific Congressional authorization, is 
not inconsistent with these goals.

Comment: Many commenters urged 
that we exempt HMOs from application 
fees since the existence of these 
organizations increases competition in 
the health care field and slows the 
overall growth of health care costs, for 
instance, by reducing inpatient stays in 
hospitals.

R espon se: While competition is a 
healthy phenomenon in the health care 
market, and even though it may reduce 
the overall cost of health care, 
competition is not at issue in this rule. 
Rather, the issue is that fiscal 
circumstances require that the Federal 
government refrain from underwriting 
the costs of activities that benefit 
specific enterprises. It is also not clear 
that competition will be adversely 
affected by the imposition of application 
fees, since many commenters suggested 
that they may forego the qualification 
process and anticipate little or no 
diminution of business as a result of this 
choice.

Also, we expect the number of 
applications for HMO qualification 
(including regional components and 
service area expansions) to decrease 
slightly (by 20 to 30 fewer applications) 
in F Y 1987 from the 173 received in FY 
1986. This is based on the fact that from 
October 1,1986 through April 30,1987 
(the most recent seven months for which 
we have data) we have received only 69 
applications for HMO qualification. We 
believe the decrease reflects a general 
slowing in the growth of the HMO 
industry,

3. Simplying the application process

Com m ent: An HMO management firm 
suggested that the proposed fee levels 
should be closely re-examined for 
reasonableness in relation to a logical 
and efficient scope of work. The 
commenter suggested that the Federal 
qualification review could be completed 
in less than five days of each outside 
reviewer’s time if we do not focus on 
points that are overblown in importance, 
but instead “target” the scope of Federal 
review. Also, the commenter stated that 
closer coordination with State 
regulatory efforts could help to focus on 
truly important issues. The commenter 
recommends that State filings and 
examinations could be reviewed by 
HCFA before a site visit.

R espon se: We have sought ways to 
streamline the review process as 
discussed below by our use of smaller 
onsite teams and off-site reviews when 
appropriate for regional components 
and for expansions. The Federal review 
is focused on meeting the legal 
requirements of Title XIII of the Public 
Health Service Act and the regulations



22316 Federal Register / Val. 52, No. 112 / Thursday, June 11, 1987 / Rules and Regulations

at 42 CFR Part 110. States have 
requirements that differ from the 
Federal requirements and differ from 
State to State. The Federal review does, 
however, include contracting the State 
during the review process and often 
coordinating State and Federal efforts.

Com m ent: A State HMO association 
stated that the procedures for HMO 
service area expansion are duplicative, 
wasteful, unnecessary, burdensome, and 
internally contradictory and thus, 
charging a fee is “outrageous.” For 
example, when an individual practice 
association (IPA) model HMO is 
expanding into a contiguous county 
simply by contracting with physicians 
located in that county, HCFA subjects 
the HMO to, in essence, the 
qualification process all over again.
That is, a different group reviews the 
same materials, documents, contracts, 
certificates, and financial plans that 
were previously reviewed and finds 
numerous areas to question, although 
the information was previously 
approved by HCFA reviewers. This 
procedure contrasts with the simple, 
streamlined paper process used by 
reviewers in this State.

R espon se: The difference in fees 
between a full qualification review 
($18,400) and an HMO service area 
expansion ($6,900) already reflects the 
difference in complexity between these 
two types of reviews. Each expansion 
requires the submission of a separate 
application, and each requires an 
analysis to ensure that Federal 
requirements are met. For example, the 
review must include an analysis of the 
additional contracting requirements and 
the adequacy of the following—

• The delivery system;
•Insolvency coverage for the

additional providers; and
• Marketing projections.
In addition, State practices for 

reviewing prepaid plans vary widely 
and may not compare with Federal 
requirements.
4. Costs to the Federal Government in 
Processing Applications

Com m ent: An HMO asserted that its 
staff members, under contract with 
HCFA, do site evaluations for Federal 
HMO qualifications and that the 
resulting evaluation reports are a major 
part of the approval process. Since these 
consultant HMO reviewers each receive 
$1,000 per evaluation, the commenter 
suggests that a Federal HMO 
application process could not cost 
HCFA $34,600,

R espon se: A number of calculations 
go into the derivation of the average 
consultant cost per day and, thus, the 
ultimate calculation of this part of the

application processing costs. First each 
consultant used is paid a salary of $225 
per day. Days per site visit per 
consultant vary from five to seven days 
with five days being the most frequently 
billed. In addition, there are other costs 
associated with consultant use such as 
travel, per diem, and contract 
administration fees. The average cost 
per consultant day for F Y 1986 was 
about $550 a day. Thus, the cost to the 
government for each consultant used is 
about $2,750 for five days of work or 
$3,300 for six days of work. The 
assumption in our calculation of the 
application fee for FY 1987 uses a 
conservative average figure of $3,000 per 
consultant per application.

Com m ent: A State HMO association 
stated that it is impossible that the 
average cost per FTE in the Federal 
government is $60,000 for FY 1986.

R espon se: The calculation described 
in the proposed rule at 51 FR 30519 of 
how we arrived at average salaries 
produced an accurate historical average 
based on average salary data from the 
Bureau of Health Maintenance 
Organizations and Resource 
Development, the organizational 
affiliation in the Public Health Service of 
the HMO program before its transfer to 
HCFA. These averages were used for 
ease of calculation and the need to use 
historical data to project averages, 
ensuring that the fees are fair and 
equitable.

C om m ent Many commenters 
questioned the basis for the 
administrative cost of $5,900 that was 
included in the calculation of costs for 
an HMO qualification or HMO regional 
component application.

R espon se: The administrative expense 
component of the fee is based on a 
prorated historical share per FTE per 
application for building services, 
supplies, data processing, and so forth 
Approximately 55 percent of these costs 
are non-discretionary and are billed to 
the program regardless of workload. 
However, since we have revised the 
estimate of FTE requirements from .41 
FTE to .2 FTE, the administrative 
expense component has likewise been 
lowered to $2,876.

C om m ent An HMO’s need for service 
area expansion is a continual aspect of 
HMO development and marketing, often 
occurring in small increments. A charge 
of $17,300 for each increment is clearly 
unrealistic and excessive.

R espon se: We agree that HMO 
expansion application fees may make 
incremental expansions financially 
unwise for HMOs. Each requested 
expansion requires the submission of a 
separate application. Because each 
application requires an analysis, HCFA

expends funds to complete these 
reviews regardless of the size of the 
expansion. Because the review of a 
service area expansion is less detailed 
than the initial review, the cost of 
HCFA’s review, and thus the fee 
charged, is substantially lower.

HMOs that are concerned about the 
cost of a service area expansion ($6,900) 
may want to consider delaying small 
expansions until ready to market in two 
or more areas.

C om m ent Some commenters stated 
that HCFA can often complete reviews 
for regional component applications 
without a site visit, and that it is unfair 
to charge the full fee if this circumstance 
applies.

R espon se: Although it is usual 
practice to conduct a full review of a 
regional component that consumes the 
same amount of time and resources as 
an initial HMO review, there are rare 
occasions when there is no on-site 
review. Generally, the determination of 
whether to conduct an on-site visit will 
be made on a case-by-case basis after 
examining the individual circumstance 
of the applicant. However, we have 
identified two examples of the 
circumstances in which we generally 
will not require an on-site review:

• Creation of a regional component 
will not have a significant effect on the 
financial condition of the HMO. -

• If only a very short time has passed 
since we reviewed the HMO on site and 
there have been no changes in the 
financial condition of the HMO.

The proposed rule did not provide for 
this possibility. After detailed analysis, 
we have determined that the cost for the 
review of a regional component without 
a site visit will be $10,400. (One 
qualification officer, one specialist, 
management, and support time for a 
total of .175 FTEs (about $8,300), plus 
overhead expenses (about $2,100).) The 
savings are $6,000 in consultant fees, 
$800 in overhead, and .25 FTE staff time 
($1 ,200).

Applicants for regional components 
should submit the entire $18,400, 
however, and, if in the rare instance it is 
determined that a site visit is not 
needed, the difference of $8,000 will be 
returned to the HMO.

Com m ent: Several commenters 
questioned the methodology HCFA used 
to develop the cost basis for the 
application fees proposed, in particular 
our failure to conduct a time/cost study 
to derive costs.

R espon se: We developed the cost 
basis for each fee in a logical manner by 
determining the number of applications 
expected and allotting staff time 
accordingly. We have dropped the
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amounts of the fees substantially from 
those initially proposed because our 
staffing estimate in the proposed rule 
inadvertently included staff outside the 
Office of Qualification.

Comment: Several commenters stated 
that HCFA overstated the personnel 
commitment for HMO qualifications 
because the size of the review team for 
actual onsite evaluations is smaller than 
the figures included in the proposed rule.

R espon se: The proposed rule based 
the fee calculation on an on-site review 
team size of six for HMOs. The team 
size of six was the average until early 
1985. However, with the greatly 
increased number of applications 
received in the past two years, little 
increase in Federal staff, and scarce 
consultant dollars available, it was 
necessary to conserve resources and 
limit team size. This often meant that 
the qualification officer or other team 
members would be responsible for more 
than one review area. Another result 
was the increased average processing 
time for qualification applications.

Because of the comments received on 
this issue, we have carefully reviewed 
our records and the needs of the 
qualification process and have 
determined that currently average team 
size is five, with six as a maximum, and 
we occasionally use smaller teams.
Thus, we have lowered the fee for both 
new HMO applications and applications 
from Federally qualified HMOs seeking 
qualification for regional components 
from $34,600 to $18,400, which will pay 
for the costs of a qualification officer, 
two HCFA specialist reviewers, two 
outside consultants, and costs 
associated with management, support 
staff, and overhead.

Comment: Several commenters 
questioned whether review of an HMO 
qualification or regional component 
application actually requires a 
personnel commitment of .41 full-time 
equivalent positions (FTEs).

R esponse: As noted above, we have 
reviewed the personnel commitments 
contained in the NPRM and significantly 
revised the personnel requirements. It 
takes the staff time of .20 FTE Federal 
staff to process one HMO qualification 
application. In addition, some expansion 
and regional component applications do 
not require an on-site visit. (See 
response below for further detail.) Also, 
an FTE reflects only 40 full-time hours 
allocated per week per employee rather 
than additional and actual time 
necessary to meet tight deadlines.

Comment: Some commenters stated 
that the amount of revenue generated by 
the proposed fees is likely to exceed the 
total appropriation for the former Office 
of Health Maintenance Organizations

(including the Divisions of Qualification 
and Compliance) by about $1.2 million. 
The commenters stated that this fact 
proves the proposed fees far exceed the 
costs of the service to HCFA.

R espon se: The amount of revenue to 
be generated from application fees will 
not exceed HCFA’s costs of providing 
the service. We expect some reduction 
in the number of total applications 
received because of the imposition of 
fees and the stage of maturity of the 
HMO industry, from just under 180 in FY 
1986 to approximately 150 in FY 1987. 
We expect these application fees to 
generate $2.8 million during the next 12 
months. HCFA’s budget for all 
qualification activities for FY 1987 is 
$3,048,650 for direct operations. In 
addition, the consultant contract budget 
for experts to be used in the review 
process is $1.1 million. All overhead 
services are provided by HCFA. The 
costs of these services are not 
separately broken down, but they 
include all training, supplies, equipment, 
and all other administrative support 
services. Because of the magnitude of 
these services, it is not possible that the 
funds generated from the fees could 
exceed HCFA’s actual costs.

C om m ent Some commenters stated 
that the size of the fees is greater than 
the value of the services to the plans.

R espon se: Although significant value 
does accrue to individual plans, it is 
difficult to measure that value dollar-for- 
dollar and plan-for-plan. We are basing 
the amounts of the fees on the costs to 
HCFA of providing the service, rather 
than the absolute numeric dollar amount 
of the value to the plan. We believe the 
fees reasonably reflect the cost of the 
service performed and the value 
conferred upon the payor.

5. Expansion into a Rural Service Area
Com m ent: A primarily rural, non

profit HMO stated that it is 
unreasonable to impose the same rates 
for each expansion into a rural service 
area where the enrollment potential is 
limited. The commenter wrote that the 
proposed fee schedule will prohibit 
development of Federally qualified 
HMOs in rural markets. Thus, the 
commenter suggested that HCFA base 
application fees on the size of the 
population in the expansion area. For 
service area expansions that fall below 
a minimum population size determined 
by HCFA, the application fee could be 
based on the HMO’s actual costs and 
the projected number of members at 
breakeven or after three years. Thus, the 
fee would relate directly to the area’s 
potential for development.

R espon se: Even though expansion 
fees may present a heavier burden per

enrollee for small, new, or rural 
organizations that may expect 
membership to remain small, we have 
determined that a flat fee must be 
imposed. These fees are based on 
Federal government expenditure of 
resources for the overall qualification 
activity. Expansions proposed by small 
and new organizations often require 
more intense review than large, 
sophisticated or experienced 
organizations because they often require 
more time and attention between 
submission of the application and the 
site visit as well as after the site visit, 
when additional materials may be 
required to buttress the application.
New HMOs have less experience in the 
review process and its requirements. 
Also, new HMOs often have less 
experienced staff and their systems are 
not firmly established so that the 
expansion review cannot build as 
readily on prior experience with the 
applicant’s company.

It is also not feasible to vary fees 
based on the geographic location of the 
applicant or on the potential benefits to 
individual plans of each separate 
review. Therefore, we believe it is 
proper for organizations to share equally 
in the overall cost of the review activity. 
This method ensures that all applicants 
will be treated equally and that the 
Federal government will not favor 
certain organizations or types of 
organizations over others.

6. Alternative Methodologies for 
Calculating Fees

Com m ent: One commenter wrote that 
the proposed fee schedule will prohibit 
development of Federally qualified 
HMOs in rural markets. The commenter 
suggested that HCFA base application 
fees on the size of the population so that 
the fee would relate to the area’s 
potential for development. Another 
HMO recommended that application 
fees be based on plan size and age, or 
that perhaps HCFA could defer fees 
until certain enrollment levels have been 
met. A consulting firm said that large 
HMO chains may forego qualification 
and rely on their corporate identity to 
assure quality, but that new 
independent HMOs, which are least 
able to afford fees, must continue to rely 
on Federal qualification services.

R espon se: We recognize that the 
application fee for HMOs will be 
proportionately more burdensome for 
small, new, or rural organizations where 
the potential pool of enrollees is not as 
large. However, we do not believe that 
the size of the fee (which has been 
reduced to $18,400) will prohibit 
development of these HMOs. We
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considered varying the fees based on 
the size of the organization. However, 
the fee is based on the Federal 
government’s expenditure of resources 
to complete a review. This expenditure 
of resources is approximately the same 
regardless of the size of the 
organization. In fact, small, new 
organizations often require more intense 
review than large, sophisticated or 
experienced organizations because their 
applications are often incomplete or not 
detailed enough and their systems (for 
instance for quality control and 
financial management) are not firmly 
established. Therefore, we decided that 
it would be unfair to vary the fee based 
on projected enrollment or other factors.

Com m ent: One commenter suggested 
that proposed regional component 
applications submitted within six 
months of an initial qualification 
application should not be subject to a 
fee because those applications would be 
similar to the initial application in most 
sections and because HCFA would not 
have to expend significant resources to 
review them.

R espon se: As explained above, when 
the on-site visit is unnecessary, we will 
return the portion ($8,000) of the fee that 
would have been needed to conduct an 
on-site visit. However, even if an 
applicatimi for a regional component is 
received shortly after qualification, it is 
still our practice to send a team on-site 
to review the adequacy of the delivery 
system, any additional funding, 
insolvency, adequacy of marketing 
projections, and community rating. Since 
we perform a review, we charge a fee 
for this service.
7. Deferring Collection of Application 
Fees

Com m ent: One HMO requested that 
we defer the collection of application 
fees until new HMOs meet a certain 
enrollment level.

R espon se: It is not feasible to make 
fees contingent upon an eligible 
organization reaching a certain 
enrollment level. The costs to the 
Federal government are incurred prior to 
the qualification of an HMO and often 
even before a plan becomes operational. 
HMOs experience certain start-up costs 
that must be paid regardless of the 
plan’s subsequent financial success; 
application fees must be considered 
another start-up cost.
8. Shifting Costs of Application Fees to 
Consumers

C om m ent Many commenterà 
suggested that application fees will be 
passed on to consumers. One HMO said 
that it is unrealistic to expect that the 
application fee can be recovered from

enrollees in the current market 
environment.

R espon se: We expect that application 
fees may be passed on to consumers but 
expect die increase in individual 
premiums to be only a fraction of one 
percent.

Com m ent: One commenter suggested 
that fees will serve to increase HMO 
costs and to reduce the amount of 
additional benefits available to 
Medicare enrollees of HMOs.

R espon se: Section 1876(g)(2) of the 
Social Security Act provides that the 
difference between the costs of the 
HMO in furnishing services covered by 
Medicare (that is, the adjusted 
community rate) and the average 
amount HCFA pays for those services 
(payment for which is standardized, 
based on the county of residence and 
certain other factors concerning 
beneficiaries) must be returned to 
Medicare beneficiaries in the form of 
additional services, reduced premiums, 
or both. We are aware that increased 
HMO costs will reduce amounts 
available for additional benefits or 
reduced premiums although all HMOs 
providing health care services to 
Medicare beneficiaries must provide the 
minimum basic services. However, we 
expect the effect on individual 
beneficiaries to be negligible (that is, an 
increase in premiums of less than one 
percent, as stated above). If costs are 
passed on, they would be shared by 
HMO members, including Medicare 
beneficiaries.

C om m ent One HMO said that 
Medicare beneficiaries and the 
Medicare Trust Fund are the real 
recipients of the benefits of Medicare 
contracts with HMOs because section 
1876(g)(2) of the Social Security Act 
requires that “savings” be passed on to 
beneficiaries or returned to the 
Government.

R espon se: The adjusted community 
rate calculation for Medicare contracts 
permits HMOs to figure their usual 
profit margin into its costs for providing 
Medicare benefits. Only Medicare 
payments in excess of the adjusted 
community rate must be passed on to 
beneficiaries or returned to HCFA. 
However, the purpose of this regulation 
is to implement application fees for 
HMOs that benefit from the marketing 
advantages of the Federal “seal of 
approval” confirmed on qualified plans 
and the “dual choice” provision of 
section 1310 of the Public Health Service 
Act.
9. Fairness of fees for HMO applications 
only

C om m ent Many commenters stated 
that HMOs are being treated unfairly

because the Federal government does 
not charge a fee for certification of 
hospitals, skilled nursing facilities, home 
health agencies, laboratories, and other 
entities that must be certified in order to 
participate in Medicare.

R espon se: We may consider whether 
applying other types of user fees would 
be appropriate for other types of 
Medicare providers. In addition, 
qualifying for participation in Medicare 
is not free to hospitals. Most hospitals 
seek qualification through the Joint 
Committee on Accreditation of 
Hospitals in lieu of certification by 
Medicare. That organization does 
charge a fee for its accreditation 
services.

Com m ent: One commenter questioned 
the distinction between—
• The Federal HMO qualification 

process, which HCFA stated in the 
proposed rule primarily benefits the 
HMO and should be subject to 
application fees; and

• A review concerning whether an 
HMO continues to comply with 
Federal government requirements, 
which HCFA stated in the proposed 
rule primarily benefits the public at 
large (rather than an individual 
HMO).
R espon se: We agree that there is little 

distinction between the benefits to the 
public in the qualification process and in 
compliance reviews. Our original 
conclusion that the public benefits more 
from compliance reviews than does an 
individual HMO is arguable. The HMO 
benefits from continued compliance 
with financial stability and other 
qualification requirements in exactly the 
same way it benefits from initial 
qualification. Compliance reviews 
assure a continued market position for a 
qualified HMO, which for an HMO 
serves the same objective of the original 
application. Therefore, we are leaving 
open the question of fees for compliance 
reviews at this time. If, in the future, we 
consider initiating fees for compliance 
reviews, we would publish a proposed 
rule for public comment, which would 
include the proposed fees.

C om m ent Several commenters 
questioned the fairness of imposing a 
fee now on the HMO qualification 
process since over 400 HMOs have 
already become qualified without being 
charged a fee. One commenter added 
that instead of application fees, the 
Federal government should impose a 
one time fee of all currently Federally 
qualified HMOs.

R espon se: Although the statute 
authorizing application fees was 
implemented in 1951 [see, section 501 of
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Pub. L. 82-137, which enacted 31 U.S.C. 
483a, later amended and recodified in 
1982 as 31 U.S.C. 9701 by section 1 of 
Pub. L. 97-258), the Federal government 
has not chosen heretofore to exercise 
this authority with respect to the HMO 
qualification process, which began in 
1974. However, failure to exercise 
authority does not abrogate its 
existence. We have determined that 
imposition of fees at this time is 
necessary, and it is appropriate to 
assess these fees against future users of 
this service. While 497 HMOs and 
regional components have been 
qualified since implementation of the 
Public Health Service Act in 1973, and 
have received the service for free in the 
past, HMOs will be assessed fees in the 
future for service area expansions and 
qualification of additional regional 
components.

The Federal government is not 
permitted to impose a retrospective fee 
on all currently qualified HMOs because 
such a fee is not permitted by the User 
Fee Statute.

10. Application fees as new taxes
Comment: Several commenters 

complained that Medicare is already 
saving money from contracts with 
HMOs and that the Federal government 
should not attempt to share further in 
HMO revenues. Some commenters 
suggested that the fees for HMOs 
attempting to qualify for a Medicare 
contract are taxes to be paid merely for 
the privilege of contracting with 
Medicare.

R esponse: The application fees we are 
instituting are not an attempt to share in 
the HMO industry profit. Rather, they 
are intended to eliminate costs now 
borne by the public to benefit the 
recipients of the qualification.

The proposed fee is also not a tax for 
the privilege of contracting with 
Medicare. Rather, Medicare should be 
viewed on a par with other group health 
plans seeking contracts for prepaid 
health care. The purchaser (Medicare or 
another group) seeks services meeting a 
certain standard (HMO qualification) 
and the HMO, in exchange for a 
capitated fee, seeks to provide service 
meeting the required standard.

Comment: One commenter stated that 
Federal taxes already are paid to 
support the qualification activity and 
that fees are in effect double taxation.

R esponse: HCFA’s budget has been 
reduced by the amount expected to be 
collected in fees. These fees, which have 
been upheld consistently by the courts 
when promulgated in compliance with 
31 U.S.C. 9701 (See, for example, 
Aeronautical Radio, Inc. v. United 
States, 335 F.2d 304, cert, denied 379 U.S.

966 (1964)* Clay Broadcasting Corp. of 
Texas v. United States, 464 F.2d 1313 
(5th Cir.), rev’d on other grounds 415 
U.S. 336 (1972); National Cable 
Television Association, Inc. v. F.C.C., 
554 F.2d 1094 (D.C. Cir. 1976); New 
England Power Co. v. U.S. Nuclear 
Regulatory Commission, 683 F.2d 12 (1st 
Cir. 1982).) are intended to replace 
Federal taxes by placing the financial 
responsibility for the activity on the 
user.

11. Impact of application fees on eligible 
organizations

Comment: One commenter stated that 
imposing application fees would—

• Force HMOs to expand too rapidly 
in order to avoid a succession of fees for 
incremental expansions.

• Encourage organizations to quality 
as CMPs because of the lower proposed 
application fees for CMPs.

R espon se: Thè Federal government 
will deny qualification in a proposed 
new area to an organization that 
attempts to expand without meeting the 
requirements of the law and regulations. 
HMOs are free to expand their 
operations at any time but may wish to 
defer applying for Federal qualification 
of small incremental areas. An 
organization that prefers to be certified 
as a CMP rather than a Federally 
qualified HMO may do so, but the 
organization will forego the benefits of 
the dual-choice mandate and other 
benefits of Federal qualification.

Com m ent: A CMP asserted that large 
insurers (presumably HMOs) that have 
been in business for several years with 
many enrollees and that have cash 
reserves to fund these fees are being 
given an unfair advantage over smaller 
plans, which will discourage some small 
or newly developing plans from seeking 
qualification. An HMO asserted that the 
impact of these “exorbitant” fees will 
fall greatest upon the smaller and non
profit organizations that do not have 
sizeable sums of money available.

R espon se: Although the application 
fees may impact more heavily on small, 
new, or rural organizations, we believe 
it is both unfair and impractical to vary 
fees based on these factors. Nonprofit 
organizations may raise premiums to 
recoup fees without jeopardizing their 
nonprofit status. Although some 
organizations may find it difficult to 
raise funds to pay these fees, it is not 
feasible for the Federal government to 
continue to bear these costs, and 
Congress has expressed its intent that 
the government not do so. (See, 31 
U.S.C. 9701(a).)

Com m ent: A rural HMO claimed that 
the proposed fee (of $17,300) for 
expansion of a service area is nearly

devastating, representing one-month’s 
administrative income. The commenter 
added that because counties in its 
region have only 1,100 to 2,000 residents, 
anyone can figure out when such an 
expansion could pay for itself. A group 
practice model HMO with 5,700 
members claimed that $34,600 for a 
regional component application would 
be a major preconditioned commitment, 
representing an outlay about equal to 10 
percent of its current “tangible net 
worth”. However, the HMO claims that 
it must expand in the long-term due to 
competition.

R espon se: The fee has been 
substantially lowered from the level 
proposed to $6,900. However, a rural 
HMO that considers this reduced 
amount excessive may want to delay 
incremental expansion in nearby 
counties until it is ready to expand in a 
sufficient number of counties with 
potential new enrollees to offset fees. 
HMOs contemplating establishing 
regional components in contiguous 
geographic areas may consider service 
area expansions instead, for a much 
smaller fee.

Comment: Several persons stated that 
the fees would discourage applications 
for HMO qualification, and that this 
would result in both a decline in quality 
and increased costs in non-Federally 
qualified HMOs.

R espon se: We estimate that the total 
revenues generated by these fees for 
HMOs will be less than $2 million in 
Federal FY 1987. This would represent a 
very small percentage of revenues of 
applying entities.

However, we expect a slight decline 
in the number of applications as a result 
of imposition of fees. We also expect 
this trend to be mitigated somewhat by 
the continued demand by employer 
groups and other purchasers for an 
independent review of HMO operations.

While non-Federally qualified HMOs 
will not be prohibited from reducing 
quality and inappropriately increasing 
charges, these organizations would find 
it difficult to compete in a market in 
which other organizations are improving 
services and reducing charges. For 
example, only Federally qualified HMOs 
and certified CMPs may contract with 
the Medicare program. Both types of 
plans must maintain quality assurance 
systems that are subject to review by 
Utilization and Quality Control Peer 
Review Organizations (PROs), 
established under title XI of the Social 
Security Act.

Comment: One commenter stated that 
decreased demand for qualification of 
plans that would result from 
qualification fees will, in turn, result in
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lack of uniform monitoring of plan 
performance. Because fewer plans will 
be qualified, fewer plans will be 
monitored for compliance with Federal 
standards.

R espon se: As discussed above, we do 
expect that demand for qualification 
activities will decrease by 20 to 30 
applications for F Y 1987. This decrease 
is not related to the imposition of these 
nominal application fees, but is due to 
the fact that the recent growth in the 
number of HMOs being organized has 
begun to slow down. While it is true that 
non-Federally qualified HMOs will not 
be monitored for compliance with 
Federal standards, we expect that 
continued demand by employer groups 
and other purchasers for an independent 
review of HMO operations will lead 
these purchasers to seek out federally 
qualified HMOs to an even greater 
extent than in the past. In addition, a 
State government has oversight 
responsibilities for plans that operate in 
the State. (Even Federally qualified * 
HMOs must be State licensed or meet 
the requirements set by a State.)

Com m ent: One commenter stated that 
Medicare contracts are an “increasingly 
marginal financial venture” for many 
plans, and the fees would make some 
Medicare plans nonviable.

R espon se: Organizations wishing to 
qualify for Medicare contracts, which do 
not wish also to take advantage of the 
dual choice mandate and other 
advantages of Federation qualification, 
may qualify as CMPs at no charge.

Com m ent: Many commenters said that 
since HMOs must bear the full cost of 
the fee prior to qualification, it is unfair 
for HCFA to amortize the fee over five 
years in its consideration of the impact 
of this rule.

R espon se: Our discussion in the 
proposed rule was intended only as an 
illustration of the relatively small order 
of magnitude of the anticipated fiscal 
impact. We did not intend to suggest 
that an affected entity should amortize 
the fee for tax purposes. In any event, 
because a Federally qualified HMO is 
subject to an annual compliance review, 
we were incorrect to suggest amortizing 
this intangible asset over a five-year 
period.
12. Other issues

Com m ent: One commenter stated that 
imposition of fees is not logical if title 
XIII of the Public Health Service Act is 
repealed, which is a goal of the 
Department.

R espon se: If Title XIII of the Public 
Health Service Act is repealed, 
qualification services would no longer 
be supplied by the Federal government. 
While qualification services are being

provided, it is necessary to charge 
application fees.

Com m ent: One commenter stated that, 
under 31 U.S.C. 9701, the fees collected 
from HMOs will be deposited in the U.S. 
Treasury and will not accrue to HCFA.

R espon se: We are aware of this fact 
and have submitted a 1988 budget 
proposal that would allow us to credit 
any amounts collected to the HCFA 
appropriation. In addition, we plan to 
submit a legislative proposal that would 
allow HCFA to be credited with any 
amount of money raised by application 
fees to the appropriation on a recurring 
basis.

Com m ent: One commenter stated that 
the timing of our proposal to institute 
fees is poor, in that the Public Health 
Service Act “has not sunset” and 
Federal HMO qualification is of 
"questionable benefit.”

R espon se: The timing of this proposal 
is related to budget deficits and the need 
to conserve public funds for vital public 
purposes. Should the applicable sections 
of the Public Health Service Act be 
repealed or organizations fail to request 
qualification or certification services to 
the same extent as in the past, HCFA 
will be prepared to adjust its operations.

Com m ent: The commenter stated that 
Federal law, including the Public Health 
Service Act, does not permit imposition 
of fees.

R espon se: Our authority for 
imposition of fees is 31 U.S.C. 9701 (Fees 
and charges for Government services 
and things of value). Title XIII of the 
Public Health Service Act neither 
authorizes nor prohibits fees.

Com m ent: One commenter suggested 
that this rule should not be implemented 
because it is an attempt to obtain money 
from the HMO and CMP industries as a 
result of their monetary success.

R espon se: We have determined that it 
is proper under 31 U.S.C. 9701 (User Fee 
Statute) to charge an application fee 
when qualifying HMOs. The amount of 
these fees is based on the cost to the 
Federal government of performing these 
services, and is reasonably related to 
the value conferred on the HMO. It is 
not designed as a mechanism through 
which to arbitrarily extract money from 
the HMO industry.
IV. Changes to the Regulations

We indicated in the proposed rule that 
we intended to move 42 CFR Part 110— 
Health Maintenance Organizations to 42 
CFR Part 417—Qualification of Health 
Maintenance Organizations. However, 
because of the need to change cross- 
references to regulations and references 
to organizations, the task amounts to 
more than a single redesignation. 
Therefore, we plan to accomplish the

move in a separate rulemaking 
document in the near future. In 
summary, we have made the following 
revisions in the final rule.

• In 110.604, we provide rules for 
collection of an application fee for—(1) 
an entity seeking to become an HMO; 
and (2) an HMO seeking qualification of 
a regional component or expansion of its 
service area.

• In 417.406, we provide that HCFA 
has the responsibility for determining if 
an entity is an eligible organization.

• We amended 417.494 to include the 
definition for “Health Maintenance 
Organization.”

• We amended 434.2 to revise the 
definition for “Federally Qualified 
HMO.”

V. Regulatory Impact Analysis
A. Background

Executive Order (E.O.) 12291 requires 
us to prepare and publish a final 
regulatory impact analysis for any final 
regulation that meets one of the E.O. 
criteria for a “major rule”; that is, that 
would be likely to result in: an annual 
effect on the economy of $100 million or 
more; a major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

In addition, we generally prepare a 
final regulatory flexibility analysis that 
is consistent with the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 
through 612), unless the Secretary 
certifies that a final regulation will not 
have a significant economic impact on a 
substantial number of small entities, for 
purposes of the RFA, we treat all HMOs 
as small entities.

In light of the significant amount of 
interest shown by commentors 
concerning the proposed rule and the 
questions raised as to the economic 
effects on a substantial number of 
HMOs as a result of this rule, we have 
voluntarily prepared a combined final 
regulatory impact analysis and 
regulatory flexibility analysis.

A majority of the 36 timely items of 
correspondence received on the 
proposed rule addressed the issue of the 
derivation of our application fee 
charges. Many of the criticisms brought 
up by the commenters on this issue were 
valid. After analyzing the potential 
consequences, we determined that these
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application fees should be lowered to a 
point that more accurately reflected our 
true costs of providing Federal 
qualification of HMOs.

In commenting, small or rural HMOs 
argued that the application fees in the 
proposed rule would have hindered 
competition, and constituted substantial 
barriers to market entry and subsequent 
expansion within the HMO market.
They stated that the amounts of the fees, 
particularly the fees for expansion, were 
so high compared to the additional 
revenue expected from expanding, 
especially in rural areas, that they were 
a disincentive* for those entities to 
expand.

In the proposed rule, we stated that 
the cost of the fees would not be an 
imposition and provided an analysis of 
the economic data bn which we based 
that statement. As stated in that 
proposed rule, in only one case would 
the proposed fee have been as much as 
one-half of one percent of the HMO’s 
five-year expenses. Based on our 
analysis, even small HMOs would not 
be adversely affected. We continue to 
believe that neither the proposed nor the 
revised fees would have any 
anticompetitive effects.

As of April 30,1987, there were 467 
active, Federally qualified HMOs 
(including regional components). This is 
a substantial increase from earlier 
years, despite the termination of grant 
and loan subsidies early in this 
Administration. For a variety of reasons, 
including their demonstrated ability to 
contain health costs while providing 
quality health care, and the “dual 
choice” provision of section 1310 of the 
Public Health Service Act, HMOs have 
been a rapidly growing segment of the 
American health care delivery and 
financing system. As of June 1986,
HMOs enrolled about 23.6 million 
persons as compared to 18.9 million 
persons in 1985 (InterStudy’s National 
HMO June 1986 Update). This is a 24.9 
percent increase. Revenues for 1985 
were about $15 billion, an increase of 
about 25 percent from the prior year.

The revenue estimates for this final 
rule are based on 1986 data. Figures for 
1987 should not differ significantly. In 
1986, 66 entities sought qualification as 
an HMO; 92 HMOs sought qualification 
of a regional component; and 14 HMOs 
sought expansions. If a site visit is 
required to qualify a regional 
component, the fee is the same as for an 
entity seeking qualification as an 
HMO—$18,400. If a site visit is not 
required, the fee is $10,400. With or 
without a site visit, the fee for an 
expansion will be $6,900. The fee for a 
CMP seeking qualification as an HMO is 
$3,100.

In most, if not all, cases an HMO 
could recover the cost of the fee simply 
by increasing its premium a fraction of 
one percent. We therefore conclude that 
the imposition of these lowered fees will 
not have a significant effect on the 
financial viability of any HMOs, hinder 
competition, create a significant barrier 
to entry, or have any other adverse 
economic effect.

As stated above, in preparing the 
proposed rule, we also examined the 
possibility of imposition of fees for the 
ongoing compliance reviews of already 
qualified HMOs. We stated that we 
believe that those reviews, which serve 
to assure that HMOs continue to meet 
the financial stability and other 
requirements for Federal qualification, 
benefit the public at large (as opposed to 
the individual HMO) to a greater extent 
than do initial qualification reviews. 
Based on comments, we have 
reconsidered this conclusion, are 
analyzing the possibility of fees for 
compliance reviews, and may deal with 
it in a future rulemaking.

In addition, we also considered 
charging lower fees (perhaps related to 
projected revenues) for the smallest 
applicants. However, we do not believe 
that any applicants are small enough to 
find these lowered fees excessively 
burdensome. Further, the procedures 
and costs for reviewing applications are 
virtually identical for all applications, 
except when deficiencies require extra 
review. Because the smallest entities do 
not have the resources and 
sophistication of larger organizations, 
the cost of reviewing their less 
sophisticated applications is, if 
anything, higher. Thus, charging a flat 
fee unrelated to size is itself arguably a 
slight preference for such applicants. 
Therefore, we rejected this option.
VI. Other Required Information 
A. Paperwork Reduction Act

Section 110.604 contains information 
collection requirements that are subject 
to Office of Management and Budget 
approval under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501) 
and has approved them (OMB Control 
No. 0938-6470).

List of Subjects 
42 CFR Part 110

Grant programs/health, Health care, 
Health facilities, Health insurance,
Health maintenance organizations, Loan 
programs/health.
42 CFR Part 417

Administrative practice and 
procedures, Health maintenance 
organization (HMO), Medicare.

42 CFR Part 434

Grant programs-health, Health 
maintenance organizations (HMO), 
Medicaid, Reporting and recordkeeping 
requirements.

Title 42 CFR is amended as set forth 
below:

TITLE 42—PUBLIC HEALTH
I. Chapter I, Part 110 is amended as 

follows;
CHAPTER I—PUBLIC HEALTH SERVICE, 
DEPARTMENT OF HEALTH AND HUMAN 
SERVICES

PART 110—HEALTH MAINTENANCE 
ORGANIZATIONS

A. Subpart A is amended as follows:

Subpart A—Requirements for a Health 
Maintenance Organization

1. The authority citation for Subpart A 
is revised to read as follows:

Authority Sections 215 and 1301 through 
1318 of the Public Health Service Act, as 
amended (42 U.S.C. 216 and 300e through 
300e-17).

2. Section 110.101 is amended by 
republishing the text of the introduction 
and by adding the following definition in 
alphabetical order:

§110.101 Definitions.
As used in this part: * * *
"HCFA” stands for Health Care 

Financing Administration.
* * * ' * *

B. Subpart F is amended as follows:

Subpart F—Qualification of Health 
Maintenance Organizations

1. The authority citation for Subpart F 
is revised to read as follows;

Authority: Sections 215 and 1301 through 
1318 of the Public Health Service A ct as 
amended (42 U.S.C. 216 and 300e through 
300e-17); and 31 U.S.C. 9701.

2. Section 110.604 is revised to read as  
follows:

§ 110.604 Application requirements.
(a) G eneral requirem ents. This section 

sets forth application requirements for 
entities that seek qualification as 
HMOs; HMOs that seek expansion of 
their service areas; and HMOs that seek 
qualification of their regional 
components as HMOs.

(b) C om pletion o f  an application  form .
(1) In order to receive a determination 
concerning whether an entity is a 
qualified HMO, an individual authorized 
to act for the entity (the applicant) must 
complete an application form provided 
by HCFA.
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(2) The authorized individual must 
describe thoroughly how the entity 
meets, or will meet, the requirements for 
qualified HMOs described in the Act 
and in Subparts A and F of this part.

(c) C ollection  o f  an application  fe e . In 
accordance with the requirements of 31 
U.S.C. 9701, Fees and charges for 
Government services and things of 
value, HCFA determines the amount of 
the application fee that must be 
submitted with each type of application.

(1) The fee is reasonably related to the 
Federal government’s cost of qualifying 
an entity and may vary based on the 
type of application.

(2) Each type of application has one 
set fee rather than a charge based on the 
specific cost of each determination. (For 
example, each Federally qualified HMO 
applicant seeking Federal qualification 
of one of its regional components as an 
HMO is charged the same amount, 
unless the amount of the fee has been 
changed under paragraph (f) of this 
section.)

(d) A pplication  f e e  am ounts. The 
application fee amounts for applications 
completed on or after [effective date of 
the final rule] are as follows:

(1) $18,400 for an entity seeking 
qualification as an HMO or qualification 
of a regional component of an HMO.

If, in the case of an HMO seeking 
qualification of a regional component, 
HCFA determines that there is no need 
for a site visit, $8,000 will be returned to 
the applicant.

(2) $6,900 for an HMO seeking 
expansion of its service area.

(3) $3,100 for a CMP seeking 
qualification as an HMO.

(e) R efund o f  an application  fe e .
HCFA refunds an application fee only if 
the entity withdraws its application 
within 10 working days after receipt by 
HCFA. Application fees are not returned 
in any other circumstance, even if 
qualification or certification is denied.

(f) P rocedure fo r  changing the am ount 
o f  an application  fe e . If HCFA 
determines that a change in the amount 
of a fee is appropriate, HCFA issues a 
notice of proposed rulemaking in the 
Federal Register to announce the 
proposed new amount.

(g) N ew  application  a fter  den ial. An 
entity may not submit another 
application under this subpart for the 
same type of determination for four full 
months after the date of the notice in 
which HCFA denied the application.

(h) D isclosure o f  app lication  
in form ation  under the Freedom  o f  
Inform ation A ct. An applicant 
submitting material that he or she 
believes is protected from disclosure

under 5 U.S.C. 552, the Freedom of 
Information Act, or because of 
exceptions provided in 45 CFR Part 5, 
the Department’s regulations providing 
exceptions to disclosure, should label 
the material “privileged” and include an 
explanation of the applicability of an 
exception described in 45 CFR Part 5.

II. Chapter IV, is amended as follows:

CHAPTER IV—HEALTH CARE FINANCING 
ADMINISTRATION, DEPARTMENT OF 
HEALTH AND HUMAN SERVICES

A. Part 417 is amended as follows:

PART 417—HEALTH MAINTENANCE 
ORGANIZATIONS, COMPETITIVE 
MEDICAL PLANS, AND HEALTH CARE 
PREPAYMENT PLANS

1. The authority citation for Part 417 is 
revised to read as follows:

Authority: Secs. 1102,1833(a)(1)(A), 
1861(s)(2)(H), 1871,1874, and 1876 of the 
Social Security Act as amended (42 U.S.C. 
1302,13951(a)(1)(A), 1395x(s)(2)(H), 1395hh, 
1395kk, and 1395mm); section 114(c) of Pub. L. 
97-248 (42 U.S.C. 1395mm note); section 1301 
of the Public Health Service Act (42 U.S.C. 
300e); and 31 U.S.C. 9701.

2. Subpart C is amended as follows:

Subpart C—Health Maintenance 
Organizations and Competitive 
Medical Plans

a. Section 417.406 is revised to read as 
follows:

§ 417.406 Eligible organization 
determinations.

(a) R espon sib ility  fo r  m aking  
determ inations. (1) HCFA has the 
responsibility for determining if an 
entity is an eligible organization.

(2) The application requirements for 
eligible organizations are set forth in
§ 110.604 of this title.

(i) Paragraphs (a), (b), (f), (g), and (h) 
of that section apply to any entity that 
seeks a determination that it is an 
eligible organization.

(ii) Paragraphs (c), (d), (e), and (f) of 
that section apply only to an entity that 
seeks qualification as an HMO or an 
HMO.

(3) HCFA uses the procedures set 
forth in § 110.605 (a) through (d) of this 
title in determining whether an entity 
meets the definition of a competitive 
medical plan as set forth in § 417.407(b). 
For purposes of this paragraph, 
references in those sections to “qualified 
HMO” are deemed references to 
“competitive medical plan” and 
references to requirements for 
qualification are deemed references to

the requirements contained in the 
definition of “competitive medical plan”, 
except that references in those sections 
to the requirements of section 1301 of 
the Public Health Service Act, Subpart 
A of Part 110, and § 110.603 apply only 
to HMOs and not to CMPs.

(b) Oversight o f  continuing eligibility. 
(1) HCFA is responsible for overseeing 
an entity’s continuing compliance with 
the definition of an eligible organization 
as set forth in § 417.407.

(2) If an entity no longer meets the 
definition of an eligible organization, 
HCFA will terminate the entity’s 
contract as specified in § 417.494(b)(iii).

b. In § 417.407, paragraph (b) is 
revised to read as follows:

§ 417.407 Definition of an eligible 
organization.
★  Dr *  *  *

(b) H ealth m aintenance organization 
(HMO). An HMO is a legal entity that is 
a qualified HMO as defined in section 
1301 of the Public Health Service (PHS) 
Act. The regulations for qualified HMOs 
are set forth in Subpart A of Part 110 of 
this title.
*  i t  i t  i t  i t

§ 417.494 [Amended]
c. In § 417.494, paragraph (b)(1) (iii) is 

amended by replacing the acronym 
“PHS” with “HCFA”.

B. Part 434 is amended as follows:

PART 434—CONTRACTS

1. The authority citation for Part 434 
continues to read as follows:

Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302), unless otherwise noted.

§ 434.2 [Amended]
2. In § 434.2, the definition for 

“Federally Qualified HMO is amended 
by replacing “Public Health Service 
(PHS)” with “HCFA."
(Catalog of Federal Domestic Assistance 
Programs No. 13.773, Medicare-Hospital 
Insurance Program and No. 13.774, Medicare- 
Supplementary Medical Insurance Program) 

Dated: April 29,1987.
William L. Roper,
Administrator, H ealth Care Financing 
Administration.

Approved: May 15,1987.
Don M. Newman,
Acting Secretary.
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