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stating that he or she has maintained 
status as a temporary resident. An alien 
who the examining officer believes to be 
deportable under section 241 of th Act is 
subject to issuance of an order to show 
cause and warrant of arrest and, if 
found to be deportable by an 
immigration judge, to termination of 
temporary resident status as provided in 
§ 210.4(d) of this part. An alien who is 
excludable under section 210(c) of the 
Act who is not deportable under section 
241 of the Act is not subject to 
termination of temporary resident status 
if the ground of excludability arose 
subsequent to the adjustment of the 
alien’s status to that of a temporary 
resident. If the alien is deportable under 
section 241(a) of the Act because he or 
she was excludable at the time his or 
her status was adjusted to that of a 
lawful temporary resident, he or she 
shall be advised of the procedures for 
applying for a waiver of grounds of 
excludability if a waiver is available 
under section 210(c) of the Act. If the 
alien applies for such a waiver, and the 
waiver is granted after the dates of 
adjustment set in paragraph (a) of this 
section, the adjustment of the alien’s 
status to that of an alien lawfully 
admitted for permanent residence shall 
be recorded as of the date of adjustment 
appropriate for his or her group.

(3) AD IT Processing. An alien 
described in paragraph (b)(1) of this 
section must provide suitable ADIT 
photographs, and a fingerprint and 
signature must be obtained from the 
alien on Form 1-89.

Dated: April 28,1987.
Alan C. Nelson,
Commissioner, Immigration and 
Naturalization Service.
[FR Doc. 87-9894 Filed 4-30-87; 8:45 am]
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Adjustment of Status for Certain 
Aliens

a g e n c y : Immigration and Naturalization 
Service, Justice. 
a c t i o n : Final rule.

s u m m a r y : This rule implements section 
245A of the Immigration and Nationality 
Act as amended by section 201 of the 
Immigration Reform and Control Act of 
1986 (“IRCA”). Section 201 of IRCA 
directs the Attorney General to adjust 
the status of certain aliens to that of 
aliens lawfully admitted for temporary 
residence if they meet certain 
requirements. This section also directs

the Attorney General to adjust the 
status of a temporary resident alien to 
that of an alien lawfully admitted for 
permanent residence if the alien meets 
certain requirements.
EFFECTIVE D A TE: May 1,1987.
FOR FURTHER INFORMATION C O N TA C T: 
William S. Slattery, Assistant 
Commissioner, Legalization, (202) 786- 
3658.
SUPPLEMENTARY INFORMATION: On 
November 6,1986, the President signed 
into law the Immigration Reform and 
Control Act of 1986, Pub. L. 99-603 
(“IRCA”). This legislation, the most 
comprehensive reform of our 
immigration laws since the enactment of 
the Immigration and Nationality Act 
(“INA”) in 1952, reflects a resolve to 
strengthen law enforcement to control 
illegal immigration. It also reflects the 
Nation’s concerns for certain aliens who 
have been residing illegally in the 
United States. The theme of this 
legislation is focused upon regaining 
control of our Nation’s borders and 
eliminating the illegal alien problem in 
this country through the firm yet fair 
enforcement of our Nation’s laws. With 
the benefits of legalization and 
employer’s sanctions, and the penalties 
for fraud in conjunction with both 
programs, this legislation will 
demonstrate that the only mode of entry 
into the United States will be the legal 
mode.

Section 201 of IRCA, the subject of 
this final rule, provides for the 
legalization of status of certain aliens 
who have been residing illegally in the 
United States since before January 1, 
1982. At the same time, as stated under 
certain provisions of section 201 of 
IRCA, Congress’ intent that aliens 
eligible for the legalization program be 
admissible as immigrants, is reflected 
through the requirement that the aliens 
meet certain standards of eligibility.

Since November 6,1986, the 
Immigration and Naturalization Service 
has taken a number of steps to insure 
that the new legislation will be 
implemented effectively, efficiently and 
fairly. Service officials have engaged in 
a continuing dialogue with members of 
the public and representatives of 
interested organizations on how to 
implement this legislation. On January
20,1987, the Service took the 
unprecedented step of publishing in the 
Federal Register a notice making 
available to the public the preliminary 
working draft regulations (52 FR 2115). 
More than 6,800 persons requested and 
received a copy of this draft. As a result, 
164 individuals and interested 
organizations submitted written 
comments. All comments were seriously

considered by the Service. A number of 
the suggestions received by the Service 
were incorporated in the proposed rule.

The Immigration and Naturalization 
Service published a notice of proposed 
rulemaking on the implementation of the 
legalization provisions of "IRCA” in the 
Federal Register on March 19,1987 (52 
FR 8752). 549 comments were received 
in response to the proposed rule. The 
provisions of the proposed rule which 
received a significant number of 
comments will be discussed separately.
Summary of the Final Rule

The final rule amends 8 CFR Part 245 
by creating a new Part 245a. The final 
rule permits certain aliens, who are 
otherwise eligible, to adjust their status 
to that of aliens lawfully admitted for 
temporary residence.

Aliens who are eligible to apply 
include: Aliens who entered the United 
States before January 1,1982 and who 
have continued to reside in the United 
States in an unlawful status since such 
date and through the date the alien files 
an application under this rule; aliens 
who entered the United States prior to 
January 1,1982 as nonimmigrants and 
whose period of authorized stay expired 
before January 1,1982 or whose 
unlawful status was known to INS as of 
such date; aliens whose status is that of 
Cuban-Haitian Entrants; and, aliens 
who prior to January 1,1982 were either 
granted extended voluntary departure 
(EVD) or were in a deferred action 
status.

All applicants for legalization, with 
certain exceptions for those applicants 
who have a Cuban-Haitian Entrant 
status, must meet certain requirements.
In general, an applicant must establish:

(1) Continuous residence in the United 
States since January 1,1982;

(2) continuous physical presence in 
the United States since November 6,
1986; and

(3) admissibility as an immigrant. 
Additionally, applicants must file a 
timely application as prescribed under 
this rule, submit the result of a 
prescribed medical examination and 
provide proof that they either have 
registered or are registering under the 
Military Selective Service Act, if 
required to be so registered under that 
Act.

This rule establishes a single level of 
appellate review to permit the applicant 
to challenge a denial of his or her 
application for temporary resident 
status. This rule also provides that that 
status shall be terminated by the Service 
upon the occurrence of certain events.

This rule also sets forth procedures 
and the substantive requirements for the
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adjustment of status of temporary 
residents to that of permanent residents.

Finally, the rule provides that aliens 
who submit false documentation or 
make false representations in support of 
their application for legalization will be 
subject to criminal prosecution and 
eventual explusion from the United 
States.

Key Provisions of the Final Rule 

Application Period
An alien must file an application for 

legalization between May 5,1987 and 
May 4,1988. However, aliens who have 
been apprehended or served with an 
Order to Show Cause subsequent to 
November 6,1986, must apply within 
thirty days of the beginning of the 
application period. Aliens who are 
apprehended or served with an Order to 
Show Cause during the application 
period must apply within thirty days but 
not later than May 4,1988. Failure to 
apply within the application period, as 
fully set forth in this rule, will render the 
alien statutorily ineligible for 
legalization.

Where to File the Application
Form 1-687 (Application for Status as 

a Temporary Resident) and supporting 
documentation may be filed either at a 
Service Legalization Office or with a 
Qualified Designated Entity (“QDE”).

What Documentation Should be 
Submitted to INS

In addition to the completed Form I-  
687, the applicant must submit the result 
of a medical examination, an 
application for waivers of grounds of 
excludability, if applicable, and 
sufficient documentary information as 
fully set forth in this rule, to prove the 
applicant’s identity, his or her 
continuous residence in the United 
States since January 1,1982, and proof 
of financial responsibility.

Eligibility Requirements
(1) Continuous residence since 

January 1,1982. An applicant otherwise 
eligible for legalization must prove that 
he or she “resided continuously” in the 
United States since January 1,1982. 
However, certain absences will not be 
considered to have interrupted this 
continuous residence requirement. The 
Service initially considered that a single 
absence of more than 30 days or 
aggregate absences totaling more than 
150 days would break the continuous 
residence requirement. However, in light 
of the public comments received on this 
subject the Service reconsidered its 
position and under the proposed rule a 
single absence of 45 days or more and

aggregate absences of 180 days or more 
would break the continuous residence 
requirement.

In response to the proposed rule, 357 
comments were received concerning this 
issue. The majority of commenters (233) 
were supportive of the periods of 
absences that were outlined in the 
proposed rule. The negative commenters 
(124) indicated that the proposed 
timeframes were far too restrictive.

After review and careful 
consideration of all comments, and with 
the support received for the language 
outlined in the proposed rule, no change 
from the language proposed in the 
proposal rule is warranted.

(2) Continuous physical presence 
since November 6,1986. In addition to 
the continuous residence requirement 
since January 1,1982, the applicant must 
prove that he has been continuously 
physically present in the United States 
since November 6,1986.130 comments 
were received in reference to this issue. 
In light of the comments received, all of 
which were in opposition to the 
definition found in the proposed rule,
INS has reevaluated and reconsidered 
its position. Under this final rule, 
absences that are brief, casual, and 
innocent will not break the physical 
presence requirement if made before 
May 1,1987. Aliens who were outside of 
the United States on the date of 
enactment or departed the United States 
after enactment may apply for 
legalization if they reentered prior to 
May 1,1987, provided they meet the 
continuous residence requirements, and 
are otherwise eligible for legalization.

(3) Definition o f the term “Known to 
the Government". An alien who entered 
the United States as a nonimmigrant 
before January 1,1982, may be eligible 
for legalization if the alien’s “unlawful 
status was known to the Government” 
as of January 1,1982. The Service, in the 
proposed rule, interpreted the term 
“known to the Government” to mean 
“INS.” This interpretation, as previously 
set forth in the preliminary draft 
regulations, was challenged by many 
commenters. The Service initially 
proposed that an alien’s unlawful status 
would have been known by the Service 
if the Service had made an affirmative 
determination that the alien was subject 
to deportation proceedings. In light of 
the public comments, the Service 
reconsidered its initial proposal. Under 
the proposed rule, it was stated that if 
the Service received information as of 
January 1,1982 from a federal agency 
reflecting the fact that the alien clearly 
expressed to the federal agency that he 
or she was in violation of his or her 
lawful status, and that information is 
contained in the alien’s A-file, the

alien’s unlawful status would be known 
to INS regardless of whether or not the 
Service made a determination that the 
alien was subject to deportation 
proceedings.

In response to the proposed rule, 91 
comments concerning this issue were 
received. All of the comments clearly 
stated that the definition was far too 
restrictive and should be modified to 
include all Federal agencies. Some of the 
commenters further stated that state 
agencies should also be included.

Pursuant to section 103 of the INA, 
only the Attorney General is charged 
with the administration and 
enforcement of the immigration laws. 
Correspondingly, only the Attorney 
General can make a determination that 
an alien’s status is “unlawful.” To 
interpret the word “Government” to 
include Federal, State, and local 
agencies would make the administration 
of section 201 difficult, if not impossible, 
and would vest government agencies 
with an authority that Congress 
specifically granted only to the Attorney 
General.

Therefore, after review and careful 
consideration of all comments, INS has 
modified its position to include 
responses made by the Service to any 
other agency which advised that agency 
that a particular alien had no legal 
status in the United States or for whom 
no record could be found.

(4) Adm issible as an Immigrant. An 
alien who meets the residence 
requirements must be admissible as an 
immigrant. This rule implements the 
statutory requirements that certain 
grounds of admissibility are not 
applicable, that other grounds may be 
waived, and that other grounds cannot 
be waived. This rule also defines the 
terms “felony” and “misdemeanor,” 
both of which refer to crimes committed 
within the United States. This rule also 
sets forth procedres for obtaining 
waivers of those grounds of 
admissibility which may be waived. In 
determining a waiver based on “family 
unity” the proposed rule defines family 
unity as limited to spouses, unmarried 
minor children and parents.

In response to the proposed rule, 409 
comments were received which 
addressed numerous areas of the 
admissibility standards.

The key issues outlined in these 
comments were the public charge and 
special rule for determination of public 
charge which received a majority of the 
comments (345). Of these comments, 314 
commenters were clearly supportive of 
the language in the proposed rule. The 
remaining commenters indicated an 
unfairness of the proposed rule due to
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the financial status of the population 
that IRCA was intended to serve. 
Further, numerous commenters raised 
the concern that INA may deny 
legalization benefits if public cash 
assistance was received by United 
States citizen children of legalization 
applicants. The position of INS is that 
the statute is clear regarding this subject 
and applicants may in fact be ineligible 
for legalization if such cash assistance 
was received by their U.S. citizen child. 
Neither medicaid nor medicare will be 
considered public cash assistance.

After review and careful 
consideration of all comments, INS has 
modified the language found in the 
proposed rule to reflect that the 
provisions of section 212(a)(15), of the 
INA, relating to the likelihood of 
becoming a public charge may be 
waived at the time of application for 
temporary resident status.

(5) Administrative appellate review. 
This final rule establishes a single level 
of administrative appellate review to 
adjudicate appeals from legalization 
decisions. The appellate authority is the 
Associate Commissioner for 
Examinations.

In response to the proposed rule, 78 
comments were received concerning this 
issue. The commenters aired concerns 
regarding the inclusion of legalization 
appeals into the existing Administrative 
Appeals Unit (AAU). Although the 
authority for legalization appeals lies 
with the AAU, a separate unit within 
AAU is being established to adjudicate 
these appeals. After review and careful 
consideration of all comments, no 
deviation from the language found in the 
proposed rule is warranted.

(6) Termination o f temporary resident 
status. Consistent with section 
245A(b)(2) of IRCA, this final rule sets 
forth the procedural and substantive 
grounds for terminating the status of a 
temporary resident alien. The rule sets 
forth that a decision to terminate status 
may be appealed to the Associate 
Commissioner for Examinations.

(7) Adjustment o f temporary resident 
status to permanent resident status. This 
rule sets forth the procedural and 
substantive requirements with which a 
temporary resident alien must comply in 
order to change his or her status to that 
of an alien lawfully admitted for 
permanent residence.

(8) Documentation requirements. In 
the preliminary working draft, INS 
outlined the documentation
requirements to establish residence, 
identity, and financial responsibility. 
INS also required that all such 
documentation presented must be 
original documents.

In response to the proposed rule, 223 
comments were received concerning the 
documentation requirements. A vast 
majority of the commenters stated both 
a reluctance and unfairness to requiring 
the submission of original documents to 
INS.

Upon review and careful 
consideration of all comments, INS has 
modified its position with regard to the 
submission of original documentation. 
This final rule allows for the filing of an 
application for legalization supported by 
copies of documents certified pursuant 
to § 204.2(j). Whenever possible, the 
originals of the supporting evidence 
must be presented at the time of the 
interview.

(9) Temporary disqualification o f 
newly legalized aliens from receiving 
certain public welfare assistance. The 
Attorney General will publish a 
separate list of programs identified as 
programs of financial assistance 
furnished under federal law (whether 
through grant loan, guarantee, or 
otherwise) on the basis of financial need 
which newly legalized aliens (with 
limited exceptions) may not receive for 
five (5) years.

(10) Family unity. Although not 
specifically addressed in the proposed 
rule, 134 comments were received 
concerning how INS will treat ineligible 
family members of legalized aliens that 
continue to reside illegally in the United 
States.

Aliens who apply for legalization and 
are found to be ineligible are protected 
by the confidentiality provisions of 
IRCA, as is information in that 
application. Such information includes 
that pertaining to family members. With 
such provisions existing, the information 
will not be used for the enforcement of 
other provisions of the INA (except in 
situations where fraud or willful 
misrepresentations are found to exist in 
the application process).

In contrast, the Service cannot use the 
regulatory process to substitute its 
judgment for that of the Congress and 
grant the equivalent of derivative status 
through any existing mechanisms such 
as voluntary departure (See 8 CFR 
242.5). However, this is not a blanket 
prohibition against voluntary departure. 
Instead, district directors will continue 
to apply the provisions of 8 CFR 242.5 in 
those cases wherein it is determined 
that an ineligible family member has a 
humanitarian need to remain in the 
United States.

In accordance with 5 U.S.C. 605(b), the 
Commissioner of Immigration and 
Naturalization certifies that this rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities.

The Immigration and Naturalization 
Service has decided to invoke the “good 
cause" exception to the 30 day effective 
date requirement of 5 U.S.C. 553(d) 
making the final regulations effective 
upon publication. The justification for 
waiving the 30 day effective date is as 
follows: Persons eligible for benefits 
under 245A of the Immigration and 
Nationality Act would be adversely 
affected if the Service were forced to 
wait 30 days before implementing the 
regulations. The statute provides a one 
year application period for legalization 
which is to begin no later than May 5, 
1987. A 30 day effective date would 
reduce the application period by almost 
one month.

Congress provided the Immigration 
and Naturalization Service with a 
limited amount of time in which to 
promulgate regulations and implement 
this new provision of the law. In six 
months time the Service has had to 
acquire, furnish, and staff over 100 new 
INS offices. The staffing of these offices 
alone has entailed the hiring of over
2,000 employees who require training 
and instructions on the processing of 
legalization applications. These are the 
preparations which were necessary to 
implement only 245A. The three major 
sections of the Immigration Reform and 
Control Act of 1986 have affected 
millions of aliens as well as every 
employer in the United States.

Furthermore, the Service has made 
unprecedented efforts to provide the 
public the opportunity to comment and 
provide input in formulating the 
regulations. The Service provided the 
public with two opportunities to 
comment on the regulations. On January
20,1987 a notice was published in the 
Federal Register notifying the public that 
preliminary draft regulations were 
available for public comment. More than 
6,800 copies of the preliminary draft 
regulations were requested and over 164 
comments were received from the 
public. Based on these comments the 
draft regulations were revised and 
published as proposed regulations in the 
Federal Register on March 19,1987.

The Service acknowledges that 
modifications made in this final rule 
(Documentation and Physical Presence) 
effect the instructions on Form 1-687. 
Revision of Form 1-687 is underway. 
Where the instructions on Form 1-687 
are inconsistent with the provisions of 
this rule, the rule governs. The Service 
will provide to Service Legalization 
Offices, Qualified Designated Entities, 
and other interest groups with an 
addendum to be attached to Form 1-687 
already in circulation.
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This is not a major rule as defined 
within the meaning of section 1(b) of EO 
12291.

The information collection 
requirements contained in this 
regulation have been cleared by QMB 
under Paperwork Reduction Act.

List of Subjects in 8 CFR Part 245a
Aliens, Temporary resident status, 

Permanent resident status.
Accordingly, Chapter I of Title 8 of the 

Code of Federal Regulations is amended 
by adding a new Part 245a to read as 
follows:

PART 245a— ADJUSTM ENT OF 
STATUS TO  TH A T  OF PERSONS 
ADMITTED FOR LAWFUL 
TEMPORARY OR PERMANENT 
RESIDENT STATUS UNDER SECTION 
245A OF THE IMMIGRATION AND 
NATIONALITY ACT, AS AMENDED BY 
PUB. L  99-603, TH E  IMMIGRATION 
REFORM AND CONTROL A C T OF 1986

Sec.
245a.l Definitions.
245a.2 Application for temporary residence. 
245a.3 Application for adjustment from 

temporary to permanent resident status. 
Authority: Pub. L  99-603,100 Stat. 3359; 8 

U.S.C. 1101 note.

§ 245a. 1 Definitions.
As used in this chapter:
(a) “Act” means the Immigration and 

Nationality Act, as amended by The 
Immigration Reform and Control Act of 
1986.

(b) “Service” means the Immigration 
and Naturalization Service (INS).

(c) (1) “Resided continuously” as used 
in section 245A(a)(2) of the Act, means 
that the alien shall be regarded as 
having resided continuously in the 
United States if, at the time of filing of 
the application for temporary resident 
status:

(i) No single absence from the United 
States has exceeded forty-five (45) days, 
and the aggregate of all absences has 
not exceeded one hundred and eighty 
(180) days between January 1,1982 
through the date the application for 
temporary resident status is fried, unless 
the alien can establish that due to 
emergent reasons, his or her return to 
the United States could not be 
accomplished within the time period 
allowed;

(ii) The alien was maintaining 
residence in the United States; and

(iii) The alien’s departure from the 
United States was not based on an order 
of deportation.
An alien who has been absent from the 
United States in accordance with the 
Service’s advance parole procedures

shall not be considered as having 
interrupted his or her continuous 
residence as required at the time of 
filing an application.^

(2) “Continuous residence,” as used in 
section 245A(b)(l)(B) of the Act, means 
that the alien shall be regarded as 
having resided continuously in the 
United States if, at the time of applying 
for adjustment from temporary 
residence to permanent resident status: 
No single absence from the United 
States has exceeded thirty (30) days, 
and the aggregate of all absences has 
not exceeded ninety (90) days between 
the date of granting of lawful temporary 
resident status and of applying for 
permanent resident status, unless the 
alien can establish that due to emergent 
reasons the return to the United States 
could not be accomplished within the 
time period(s) allowed.

(d) In the term “alien’s unlawful status 
was known to the government,” the term 
“government” means the Immigration 
and Naturalization Service. An alien’s 
unlawful status was “known to the 
government” only if:

(1) The Service received factual 
information constituting a violation of 
the alien’s nonimmigrant status from 
any agency, bureau or department, or 
subdivision thereof, of the Federal 
government, and such information was 
stored or otherwise recorded in the 
official Service alien file, whether or not 
the Service took follow-up action on the 
information received. In order to meet 
the standard of “information 
constituting a violation of the alien’s 
nonimmigrant status,” the alien must 
have made a clear statement or 
declaration to the other federal agency, 
bureau or department that he or she was 
in violation of nonimmigrant status; or

(2) An affirmative determination was 
made by the Service prior to January 1, 
1982 that the alien was subject to 
deportation proceedings. Evidence that 
may be presented by an alien to support 
an assertion that such a determination 
was made may include, but is not 
limited to, official Service documents 
issued prior to January 1,1982, i.e.,
Forms 1-94, Arrival-Departure Records 
granting a period of time in which to 
depart the United States without 
imposition of proceedings; Forms 1-210, 
Voluntary Departure Notice letter; and 
Forms 1-221, Order to Show Cause and 
Notice of Hearings Evidence from 
Service records that may be used to 
support a finding that such a 
determination was made may include, 
but is not limited to, record copies of the 
aforementioned forms and other 
documents contained in alien fries, i.e., 
Forms 1-213, Record of deportable Alien;

Unexecuted Forms 1-205, Warrant of 
Deportation; Forms 1-265, Application 
for Order to Show Cause and Processing 
Sheet; Forms 1-541, Order of Denial of 
Application for Extension of Stay 
granting a period of time in which to 
depart the United States without 
imposition of proceedings, or any other 
Service record reflecting that the alien’s 
nonimmigrant status was considered by 
the Service to have terminated or the 
alien was otherwise determined to be 
subject to deportation proceedings prior 
to January 1,1982, whether or not 
deportation proceedings were instituted; 
or

(3) A copy of a response by the 
Service to any other agency which 
advised that agency that a particular 
alien had no legal status in the United 
States or for whom no record could be 
found.

(e) The term "to make a 
determination” as used in § 245a.2(t)(3) 
of this part means obtaining and 
reviewing all information required to 
adjudicate an application for the benefit 
sought and making a decision thereon. If 
fraud, willful misrepresentation or 
concealment of a material fact, 
knowingly providing a false writing or 
document, knowingly making a false 
statement or representation, or any 
other activity prohibitied by section 
245A(c)(6) of the Act is established 
during the process of making the 
determination on the application, the 
Service shall refer to the United States 
Attorney for prosecution of the alien or 
of any person who created or supplied a 
false writing or document for use in an 
application for adjustment of status 
under this part. If prosecution is 
declined, the Service may issue an 
Order to Show Cause and Warrant of 
Arrest if the United States Attorney 
returns the matter to the Service for 
initiation of deportation proceedings in 
lieu of prosecution.

(f) The term "continuous physical 
presence” as used in section 
245A(a)(3)(A) of the Act means actual 
continuous presence in the United 
States since November 6,1986 until 
filing of any application for adjustment 
of status. Aliens who were outside of 
the United States on the date of 
enactment or departed the United States 
after enactment may apply for 
legalization if they reentered prior to 
May 1,1987, provided they meet the 
continuous residence requirements, and 
are otherwise eligible for legalization.

(g) “Brief, casual, and innocent” 
means a departure authorized by the 
Service (advance parole) subsequent to 
May 1,1987 of not more than thirty (30) 
days for legitimate emergency or
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humanitarian purposes unless a further 
period of authorized departure has been 
granted in the discretion of the district 
director or a departure was beyond the 
alien’s control.

(h) The term “brief and casual” as 
used in section 245A(b)(3)(A) of the Act, 
means temporary trips abroad as long as 
the alien establishes a co n tin uing 
intention to adjust to lawful permanent 
resident status. However, such absences 
must not exceed the specific periods of 
time required in order to maintain 
continuous residence.

(i) “Public cash assistance” means 
income or needs-based monetary 
assistance, to include but not limited to 
supplemental security income, received 
by the alien or his or her immediate 
family members through federal, state, 
or local programs designed to meet 
subsistence levels. It does not include 
assistance in kind, such as food stamps, 
public housing, or other non-cash 
benefits, nor does it include work- 
related compensation or certain types of 
medical assistance (Medicare, Medicaid, 
emergency treatment, services to 
pregnant women or children under 18 
years of age, or treatment in the interest 
of public health).

(j) “Legalization Office” means local 
offices of the Immigration and 
Naturalization Service which accept and 
process applications for Legalization or 
Special Agricultural Worker status, 
under the authority of the INS district 
directors in whose districts such offices 
are located.

(k) “Regional Processing Facility” 
means Service offices established in 
each of the four Service regions to 
adjudicate, under the authority of the 
^ S  Directors of the Regional Processing 
Facilities, applications for adjustment of 
status under section 210, 245A(a) or
245A (b)(1) of the Act.

(l) “Designate entity” means any state 
local, church, community, farm labor 
organization, voluntary organization, 
association of agricultural employers or 
individual determined by the Service to 
be qualified to assist aliens in the 
preparation of applications for 
Legalization status. >

(m) The term “family unity” as used in 
section 245(d)(2)(B)(i) of the Act means 
maintaining the family group without 
deviation or change. The family group 
shall include the spouse, unmarried 
minor children under 18 years of age 
who are not members of some other 
household, and parents who reside 
regularly in the household of the family 
group.

(n) The term “prima facie” as used in 
section 245(e) (1) and (2) of the Act 
means eligibility is established if the 
applicant presents a completed 1-687

and specific factual information which 
in the absence of rebuttal will establish 
a claim of eligibility under this part.

To) “Misdemeanor” means a crime, 
committed in the United States, 
punishable by imprisonment for a term 
of one year or less but more than five 
days, regardless of the term such alien 
actually served, if any.

(p) “Felony” means a crime committed 
in the United States, punishable by 
imprisonment for a term of more than 
one year, regardless of the term such 
alien actually served, if any.

(q) “Subject of an Order to Show 
Cause” means actual service of the 
Order to Show Cause upon the alien 
through the mail or by personal service.

§ 245a.2 Application for termporary 
residence.

(a) Application period for temporary 
residence. (1) An alien who has resided 
unlawfully in the United States since 
January 1,1982, who believes that he or 
she meets the eligibility requirements of 
section 245A of the Act must make 
application within the twelve month 
period beginning on May 5,1987 and 
ending on May 4,1988, except as 
provided in the following paragraphs.

(2)(i) An alien who was apprehended 
by the Service, or was the subject of an 
Order to Show Cause issued, on or after 
November 6,1986 and prior to May 5, 
1987 and who has established prima 
facie eligibility for adjustment of status 
under section 245A(a) of the Act must 
file an application for adjustment during 
the period beginning on May 5,1987 and 
ending on June 3,1987.

(ii) An alien who is the subject of an 
Order to Show Cause issued under 
section 242 of the Act during the period 
beginning on May 5,1987 and endig on 
April 4,1988 must file an application for 
adjustment of status to that of a 
temporary resident prior to the thirty- 
first day after the issuance of the Order 
to Show Cause.

(iii) An alien who is the subject of an 
Order to Show Cause issued under 
section 242 of the Act during the period 
beginning on April 5,1988 and ending on 
May 4,1988 must file an application for 
adjustment of status to that of a 
temporary resident not later than May 4,
1988.

(iv) An alien, described in paragraphs 
(a)(2)(i) through (iii) of this section, who 
fails to File an application for adjustment 
of status to that of a temporary resident 
under section 245A(a) of the Act during 
the respective time period(s), will be 
statutorily ineligible for such adjustment 
of status.

(b) Eligibility. The following 
categories of aliens who are not 
otherwise excludable under section

212(a) of the Act are eligible to apply for 
status to that of a person admitted for 
temporary residence:

(1) An alien (other than an alien who 
entered as a nonimmigrant) who 
establishes that he or she entered the 
United States prior to January 1,1982, 
and who has thereafter resided 
continuously in the United States in an 
unlawful status, and who has been 
physically present in the United States 
from November 6,1986, until the date of 
filing the application.

(2) An alien who establishes that he or 
she entered the United States as a 
nonimmigrant prior to January 1,1982, 
and whose period of authorized 
admission expired through the passage 
of time prior to January 1,1982, and who 
has thereafter resided continuously in 
the United States in an unlawful status, 
and who has been physically present in 
the United States from November 6,
1986, until the date of filing the 
application.

(3) An alien who establishes that he or 
she entered the United States as a 
nonimmigrant prior to January 1,1982, 
and whose unlawful status was known 
to the Government as of January 1,1982, 
and who has thereafter resided 
continuously in the United States in an 
unlawful status, and who has been 
physically present in the United States 
from November 6,1986, until the date of 
filing the application.

(4) An alien described in paragraphs 
(b) (1) through (3) of this section who 
was at any time a nonimmigrant 
exchange visitor (as defined in section 
101(a)(15)(J) of the Act), must establish 
that he or she was not subject to the 
two-year foreign residence requirements 
of section 212(e) or has fulfilled that 
requirement or has received a waiver of 
such requirements and has resided 
continuously in the United States in 
unlawful status since January 1,1982.

(5) An alien who establishes that he or 
she was granted voluntary departure, 
voluntary return, extended voluntary 
departure or placed in deferred action 
category by the Service prior to January 
1,1982 and who has thereafter resided 
continuously in such status in the United 
States and who has been physically 
present in the United States from 
November 6,1986 ui^il the date of filing 
the application.

(6) An alien who establishes that he or 
she was paroled into the United States 
prior to January 1,1982, and whose 
parole status terminated prior to January
1,1982, and who has thereafter resided 
continuously in such status in the United 
States, and who has been physically 
present in the United States from
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November 6,1986, until the date of filing 
the application.

(7) An alien who establishes that he or 
she is a Cuban or Haitian Entrant who 
was physically present in the United 
States prior to January 1,1982, and who 
has thereafter resided continuously in 
the United States, and who has been 
physically present in the United States 
from November 6,1986, until the date of 
filing the application, without regard to 
whether such alien has applied for 
adjustment of status pursuant to section 
202 of the Act.

(8) An alien’s eligibility under the 
categories described in § § 245a.2(b) (1) 
through (7) shall not be affected by 
entries to the United States subsequent 
to January 1,1982 that were not 
documented or Service Form 1-94, 
Arrival-Departure Record.

(c) Ineligible aliens. (1) An alien who 
has been convicted of a felony, or three 
or more misdemeanors.

(2) An alien who has assisted in the 
persecution of any person or persons on 
account of race, religion, nationality, 
membership in a particular social group 
or political opinion.

(3) An alien excludable under the 
provisions of section 212(a) of the Act 
whose grounds of excludability may not 
be waived, pursuant to section 
245A(d)(2)(B)(ii) of this Act.

(4) An alien who at any time was a 
nonimmigrant exchange visitor who is 
subject to the two-year foreign residence 
requirement unless the requirement has 
been satisfied or waived pursuant to the 
provisions of section 212(e) of the Act 
who has resided continuously in the 
United States in an unlawful status 
since January 1,1982.

(5) An alien who was in the custody of 
or apprehended by the Service, or 
apprehended and the subject of an 
Order to Show Cause, on or after 
November 6,1986, and prior to May 5, 
1987, and has established prima facie 
eligibility for adjustment of status, who 
does not file an application for 
adjustment of status to that of a 
temporary resident under section 
245A(a) of the Act, prior to June 4,1987.

(6) An alien who is the subject of an 
Order to Show Cause issued under 
section 242 of the Act during the period 
beginning on May 5,1987 and ending on 
April 4,1988 who does not file an 
application for adjustment of status to 
that of temporary resident under section 
245A(a) of the Act prior to the thirty-first 
day after issuance of the order.

(7) An alien who is the subject of an 
Order to Show Cause issued under 
section 242 of the Act during the period 
beginning on April 5,1988 and ending on 
May 4,1988 who does not file an 
application for adjustment of status to

that of a temporary resident under 
section 245A(a) of the Act prior to May 
5,1988.

(8) An alien who was paroled into the 
United States prior to January 1,1982 
and whose parole status terminated 
subsequent to January 1,1982, except an 
alien who was granted advance parole.

(d) Documentation. Evidence to 
support an alien’s eligibility for the 
legalization program shall include 
documents establishing proof of identity, 
proof of residence, and proof of 
financial responsibility, as well as 
photographs, a completed fingerprint 
card (Form FD-258), and a completed 
medical report of examination (Form I -  
693). All documentation submitted will 
be subject to Service verification. 
Applications submitted with 
unverifiable documentation may be 
denied. Failure by an applicant to 
authorize release to INS of information 
protected by the Privacy Act and/or 
related laws in order for INS to 
adjudicate a claim may result in denial 
of the benefit sought. Acceptable 
supporting documents for these three 
categories are discussed below.

(1) Proof of identity. Evidence to 
establish identity is listed below in 
descending order of preference:

(1) Passport;
(ii) Birth certificate;
(iii) Any national identity document 

from the alien’s country of origin bearing 
photo and fingerprint (e.g., a “cedula” or 
"cartilla”);

(iv) Driver’s license or similar 
document issued by a state if it contains 
a photo;

(v) Baptismal Record/Marriage 
Certificate; or

(vi) Affidavits.
(2) Assumed names—(i) General. In 

cases where an applicant claims to have 
met any of the eligibility criteria under 
an assumed name, the applicant has the 
burden of proving that the applicant was 
in fact the person who used that name. 
The applicant’s true identity is 
established pursuant to the 
requirements of paragraph (d)(1) of this 
section. The assumed name must appear 
in the documentation provided by the 
applicant to establish eligibility. To meet 
the requirements of this paragraph 
documentation must be submitted to 
prove the common identity, i.e., that the 
assumed name was in fact used by the 
applicant.

(ii) Proof of common identity. The 
most persuasive evidence is a document 
issued in the assumed name which 
identifies the applicant by photograph, 
fingerprint or detailed physical 
description. Other evidence which will 
be considered are affidavit(s) by a 
person or persons other than the

applicant, made under oath, which 
identify the affiant by name and 
address, state the affiant’s relationship 
to the applicant and the basis of the 
affiant’s knowledge of the applicant’s 
use of the assumed name. Affidavits 
accompanied by a photograph which 
has been identified by the affiant as the 
individual known to affiant under the 
assumed name in question will carry 
greater weight.

(3) Proof of residence. Evidence to 
establish proof of continuous residence 
in the United States during the requisite 
period of time may consist of any 
combination of the following:

(i) Past employment records, which 
may consist of pay stubs, W -2 Forms, 
certification of the filing of Federal 
income tax returns on IRS Form 6166, 
state verification of the filing of state 
income tax returns, letters from 
employer(s) or, if the applicant has been 
in business for himself or herself, letters 
from banks and other firms with whom 
he or she has done business. In all of the 
above, the name of the alien and the 
name of the employer or other interested 
organization must appear on the form or 
letter, as well as relevant dates. Letters 
from employers should be on employer 
letterhead stationery, if the employer 
has such stationery, and must include:

(A) Alien’s address at the time of 
employment;

(B) Exact period of employment;
(C) Periods of layoff;
(D) Duties with the company;
(E) Whether or not the information 

was taken from official company 
records; and

(F) Where records are located and 
whether the Service may have access to 
the records.
If the records are unavailable, an 
affidavit form-letter stating that the 
alien’s employment records are 
unavailable and why such records are 
unavailable may be accepted in lieu of
(3)(i)(E) and (3)(i)(F) of this paragraph. 
This affidavit form-letter shall be signed, 
attested to by the employer under 
penalty of perjury, and shall state the 
employer’s willingness to come forward 
and give testimony if requested.

(ii) Utility bills (gas, electric, phone, 
etc.), receipts, or letters from companies 
showing the dates during which the 
applicant received service are 
acceptable documentation.

(iii) School records (letters, report 
cards, etc.) from the schools that the 
applicant or their children have 
attended in the United States must show 
name of school and periods of school 
attendance.

(iv) Hospital or medical records 
showing treatment or hospitalization of
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the applicant or his or her children must 
show the name of the medical facility or 
physician and the date(s) of the 
treatment or hospitalization.

(v) Attestations by churches, unions, 
or other organizations to the applicant’s 
residence by letter which:

(A) Identifies applicant by name;
(B) Is signed by an official (whose title 

is shown);
(C) Shows inclusive dates of 

membership;
(D) States the address where 

applicant resided during membership 
period;

(E) Includes the seal of the 
organization impressed on the letter or 
the letterhead of the organization, if the 
organization has letterhead stationery;

(F) Establishes how the author knows 
the applicant; and

(G) Establishes the origin of the 
information being attested to.

(vi) Additional documents to support 
the applicant’s claim may include:

(A) Money order receipts for money 
sent in or out of the country;

(B) Passport entries;
(C) Birth certificates of children bom 

in the United States;
(D) Bank books with dated 

transactions;
(E) Letters or correspondence between 

applicant and another person or 
organization;

(F) Social Security card;
(G) Selective Service card;
(H) Automobile license receipts, title, 

vehicle registration, etc.;
(I) Deeds, mortgages, contracts to 

which applicant has been a party;
(J) Tax receipts;
(K) Insurance policies, receipts, or 

letters; and
(L) Any other relevant document.
(4) Proof of financial responsibility.

An applicant for adjustment of status 
under this part is subject to the 
provisions of section 212(a)(15) of the 
Act relating to excludability of aliens 
likely to become public charges unless 
the applicant demonstrates a history of 
employment in the United States 
evidencing self-support without receipt 
of public cash assistance. Generally, the 
evidence of employment submitted 
under paragraph (d)(3)(i) of this section 
will serve to demonstrate the alien’s 
financial responsibility during the 
documented period(s) of employment. If 
the alien’s period(s) of residence in the 
United States include significant gaps in 
employment or if there is reason to 
believe that the alien may have received 
public assistance while employed, the 
alien may be required to provide proof 
that he or she has not received public 
cash assistance. An applicant for 
residence who is likely to become a

public charge will be denied adjustment. 
The burden of proof to demonstrate the 
inapplicability of this provision of law 
lies with the applicant who may provide:

(i) Evidence of a history of 
employment (i.e., employment letter, W - 
2 Forms, income tax returns, etc.);

(ii) Evidence that he/she is self- 
supporting (i.e., bank statements, stocks, 
other assets, etc.); or

(iii) Form 1-134, Affidavit of Support, 
completed by a spouse in behalf of the 
applicant and/or children which 
guarantees complete or partial financial 
support of the applicant.

(5) Burden of proof. An alien applying 
for adjustment of status under this part 
has the burden of proving by a 
preponderance of the evidence that he 
or she has resided in the United States 
for the requisite periods, is admissible to 
the United States under the provisions 
of section 245a of the Act, and is 
otherwise eligible for adjustment of 
status under this section. The inference 
to be drawn from the documentation 
provided shall depend on the extent of 
the documentation, its credibility and 
amenability to verification as set forth 
in paragraph (d) of this section.

(6) Evidence. The sufficiency of all 
evidence produced by the applicant will 
be judged according to its probative 
value and credibility. To meet his or her 
burden of proof, an applicant must 
provide evidence of eligibility apart 
from his or her own testimony. In 
judging the probative value and 
credibility of the evidence submitted, 
greater weight will be given to the 
submission of original documentation.

(e) Filing of application. (1) The 
application must be filed on Form 1-687 
at an office of a designated entity or at a 
Service Legalization Office within the 
jurisdiction of the District wherein the 
applicant resides. If the application is 
filed with a designated entity, the alien 
must have consented to having the 
designated entity forward the 
application to the legalization office. In 
the case of applications filed at a 
legalization office, the district director 
may, at his or her discretion:

(1) Require the applicant to file the 
application in person; or

(ii) Require the applicant to file the 
application by mail; or

(iii) Permit the filing of applications 
either by mail or in person.

The applicant must appear for a 
personal interview at the legalization 
office as scheduled. If the applicant is 14 
years of age or older, the applicant must 
be accompanied by a completed Form 
FD-258 (Applicant Card).

(2) At the time of the interview, 
wherever possible, original documents

must be submitted except the following: 
Official government records; 
employment or employment-related 
records maintained by employers, 
unions, or collective bargaining 
organizations; medical records; school 
records maintained by a school or 
school board; or other records 
maintained by a party other than the 
applicant. Copies of records maintained 
by parties other than the applicant 
which are submitted in evidence must 
be certified as true and correct by such 
parties and must bear their seal or 
signature or the signature and title of 
persons authorized to act in their behalf. 
If at the time of the interview the return 
of original documents is desired by the 
applicant, they must be accompanied by 
notarized copies or copies certified true 
and correct by a qualified designated 
entity or by the alien’s representative in 
the format prescribed in § 204.2(j) (1) or
(2) of this chapter. At the discretion of 
the district director/original documents, 
even if accompanied by certified copies, 
may be temporarily retained for forensic 
examination by the Document Analysis 
Unit at the Regional Processing Facility 
having jurisdiction over the legalization 
office to which the documents were 
submitted.

(3) A separate application (1-687) must 
be filed by each eligible applicant. All 
fees required by § 103.7(b)(1) of this 
chapter must be submitted in the exact 
amount in the form of a money order, 
cashier’s check, or certified bank check, 
made payable to the Immigration and 
Naturalization Service. No personal 
checks or currency will be accepted.
Fees will not be waived or refunded 
under any circumstances.

(f) Filing date of application. The date 
the alien submits a completed 
application to a Service Legalization 
Office or designated entity shall be 
considered the filing date of the 
application, provided that in the case of 
an application filed at a designated 
entity the alien has consented to having 
the designated entity forward the 
application to the Service Legalization 
Office having jurisdiction over the 
location of the alien’s residence. The 
designated entities are required to 
forward completed applications to the 
appropriate Service Legalization Office 
within sixty days of receipt.

(g) Selective Service registration. At 
the time of filing an application under 
this section, male applicants over the 
age of 17 and under the age of 27 are 
required to be registered under the 
Military Selective Service Act. An 
applicant shall present evidence that he 
has previously registered under that Act 
in the form of a letter of
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acknowledgement from the Selective 
Service System, or such alien shall 
present a completed and signed Form 
SSS-1 at the time of filing Form 1-687 
with the Immigration and Naturalization 
Service or a designated entity. Form 
SSS-1 will be forwarded to the Selective 
Service System by the Service.

(h) Continuous residence. (1) For the 
purpose of this Act, an applicant for 
temporary resident status shall be 
regarded as having resided continuously 
in the United States if, at the time of 
filing of the application:

(i) No single absence from the United 
States has exceeded forty-five (45) days, 
and the aggregate of all absences has 
not exceeded one hundred and eighty 
(180) days between January 1,1982 
through the date the application for 
temporary resident status is filed, unless 
the alien can establish that due to 
emergent reasons, his or her return to 
the United States could not be 
accomplished within the time period 
allowed;

(ii) The alien was maintaining a 
residence in the United States; and

(iii) The alien’s departure from the 
United States was not based on an order 
of deportation.

(2) An alien who has been absent 
from the United States in accordance 
with the Service’s advance parole 
procedures shall not be considered as 
having interrupted his or her continuous 
residence as required at the time of 
filing an application under this section.

(i) Medical examination. An applicant 
under this part shall be required to 
submit to an examination by a 
designated civil surgeon at no expense 
to the government. The designated civil 
surgeon shall report on the findings of 
the mental and physical condition of the 
applicant and the determination of the 
alien’s immunization status. Results of 
the medical examinaton must be 
presented to the Service at the time of 
interview and shall be incorporated into 
the record. Any applicant certified under 
paragraphs (1), (2), (3), (4), or (5) of 
section 212(a) of the Act may appeal to a 
Board of Medical Officers of the U.S. 
Public Health Service as provided in 
section 234 of the Act and Part 235 of 
this chapter.

(j) Interview. Each applicant, 
regardless of age, must appear at the 
appropriate Service Legalization Office 
and must be fingerprinted for the 
purpose of issuance of Forms 1-688 and 
I-688A. Each applicant shall be 
interviewed by an immigration officer, 
except that the interview may be 
waived for a child under 14, or when it 
is impractical because of the health or 
advanced age of the applicant.

(k) Applicability o f exclusion 
grounds—(1) Grounds of exclusion not 
to be applied. The following paragraphs 
of section 212(a) of the Act shall not 
apply to applicants for temporary 
resident status: (14) Workers entering 
without Labor Certification; (20) 
immigrants not in possession of a valid 
entry document; (21) visas issued 
without compliance with section 203;
(25) illiterates; and (32) graduates of 
non-accredited medical schools.

(2) Waiver o f grounds o f exclusion. 
Except as provided in paragraph (k)(3) 
of this section, the Attorney General 
may waive any other provision of 
section 212(a) of the Act only in the case 
of individual aliens for humanitarian 
purposes, to assure family unity, or 
when the granting of such a waiver is in 
the public interest. If an alien is 
excludable on grounds which may be 
waived as set forth in this paragraph, he 
or she shall be advised of the 
procedures for applying for a waiver of 
grounds of excludability on Form 1-690. 
When an application for waiver of 
grounds of excludability is filed jointly 
with an application for temporary 
residence under this section, it shall be 
accepted for processing at the 
legalization office. If an application for 
waiver of grounds of excludability is 
submitted after the alien’s preliminary 
interview at the legalization office, it 
shall be forwarded to the appropriate 
Regional Processing Facility. All 
applications for waivers of grounds of 
excludability must be accompanied by 
the correct fee in the exact amount. All 
fees for applications filed in the United 
States must be in the form of a money 
order, cashier’s check, or bank check.
No personal checks or currency will be 
accepted. Fees will not be waived or 
refunded under any circumstances. An 
application for waiver of grounds of 
excludability under this part shall be 
approved or denied by the director of 
the Regional Processing Facility in 
whose jurisdiction the applicant’s 
application for adjustment of status was 
filed except that in cases involving clear 
statutory ineligibility or admitted fraud, 
such application may be denied by the 
district director in whose jurisdiction the 
application is filed, and in cases 
returned to a Service Legalization Office 
for re-interview, such application may 
be approved at the discretion of the 
district director. The applicant shall be 
notified of the decision and, if the 
application is denied, of the reason 
therefor. Appeal from an adverse 
decision under this part may be taken 
by the applicant on Form 1-694 within 30 
days after the service of the notice only 
to the Service’s Administrative Appeals

Unit pursuant to the provisions of 
§ 103.3(a) of this chapter.

(3) Grounds o f exclusion that may not 
be waived. Notwithstanding any other 
provision of the Act, the following 
provisions of section 212(a) may not be 
waived by the Attorney General under 
paragraph (k)(2) of this section:

(i) Paragraphs (9) and (10) (criminals);
(ii) Paragraph (23) (narcotics) except 

for a single offense of simple possession 
of thirty grams or less of marijuana;

(iii) Paragraphs (27) (prejudicial to the 
public interest), (28) (communist), and 
(29) (subversive);

(iv) Paragraph (33) (participated in 
Nazi persecution).

(4) Special rule for determination of 
public charge. An alien who has a 
consistent employment history which 
shows the ability to support himself and 
his or her family, even though his 
income may be below the poverty level, 
may be admissible under paragraph
(k)(2) of this section. The alien’s 
employment history need not be 
continuous in that it is uninterrupted. It 
should be continuous in the sense that 
the alien shall be regularly attached to 
the workforce, has an income over a 
substantial period of the applicable 
time, and has demonstrated the capacity 
to exist on his or her income and 
maintain his or her family without 
recourse to public cash assistance. This 
regulation is prospective in that the 
Service shall determine, based on the 
alien’s history, whether he or she is 
likely to become a public charge. Past 
acceptance of public cash assistance 
within a history of consistent 
employment will enter into this decision. 
The weight given in considering 
applicability of the public charge 
provisions will depend on many factors, 
but the length of time an applicant has 
received public cash assistance will 
constitute a significant factor.

(5) Public assistance and criminal 
history verification. Declarations by an 
applicant that he or she has not been the 
recipient of public cash assistance and/ 
or has not had a criminal record are 
subject to a verification of facts by the 
Service. The applicant must agree to 
fully cooperate in the verification 
process. Failure to assist the Service in 
verifying information necessary for the 
adjudication of the application may 
result in a denial of the application.

(1) Continous physical presence since 
November 6,1986. (1) An alien applying 
for adjustment to temporary resident 
status must establish that he or she has 
been continuously physically present in 
the United States since November 6, 
1986. Aliens who were outside of the 
United States on the date of enactment
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or departed the United States after" ” 
enactment may apply for legalization if 
they reentered prior to May 1,1987, and 
meet the continuous residence 
requirements and are otherwise eligible 
for legalization.

(2) A brief, casual and innocent 
. absence means a departure authorized 
by the Service (advance parole) 
subsequent to May 1,1987 of not more 
than thirty (30) days for legitimate 
emergency or humanitarian purposes 
unless a further period of authorized 
departure has been granted in the 
discretion of the district director or a 
departure was beyond the alien’s 
control.

(m) Departure. (1) During the time 
period from the date that an alien’s 
application establishing prima facie 
eligibility for temporary resident status 
is reviewed at a Service Legalization 
Office and the date status as a 
temporary resident is granted, the alien 
applicant can only be readmitted to the 
United States provided his or her 
departure was authorized under the 
Service’s advance parole provisions 
contained in § 212.5(e) of this chapter.

(2) An alien whose application for 
temporary resident status has been 
approved may be admitted to the United 
States upon return as a returning 
temporary resident provided he or she:

(i) Is not under deportation 
proceedings;

(ii) Has not been absent from the 
United States more than thirty (30) days 
on the date application for admission is 
made;

(iii) Has not been absent from the 
United States for an aggregate period of 
more than 90 days since the date the 
alien was granted lawful temporary 
resident status;

(iv) Presents Form 1-688;
(v) Presents himself or herself for 

inspection; and
(vi) Is otherwise admissible.
(3) The periods of time in paragraph

(m)(2)(ii) and (m)(2)(iii) of this section 
may be waived at die discretion of the 
Attorney General in cases where the 
absence from the United States was due 
merely to a brief temporary trip abroad 
required due to emergent or extenuating 
circumstances beyond the alien’s 
control.

(n)(l) Employment and travel 
outhorization; general. Authorization for 
employment and travel abroad for 
temporary resident status applicants 
under section 245A(a) of the Act may 
only be granted by a Service 
Legalization Office. In the case of an 
application which has been filed with a 
designated entity, employment 
authorization may only be granted by 
the Service after the application has

been properly received at the Service 
Legalization Office.

(2) Employmenttauthorization prior to 
the granting of temporary resident 
status. Permission to travel abroad and 
accept employment will be granted to 
the applicant after an interview has 
been conducted in connection with an 
application establishing prima facie 
eligibility for temporary resident status. 
ApplicatumsroayJbfL presented ^  
person, through designated entities, or 
through the mail to a legalization office. 
Applicants who walk-in or mail-in their 
applications to offices that schedule 
appointments will receive a form letter 
fee receipt and scheduled appointment.

If an appointment cannot be 
scheduled within thirty (30) days, 
authorization to accept employment will 
be given, valid to the scheduled 
appointment date. The appointment 
letter will be endorsed with the 
temporary employment authorization. 
Form I-688A, Employment 
Authorization, will be given to the 
applicant after an interview has been 
completed by an immigration officer 
unless a formal denial is issued by a 
Service Legalization Office. This 
temporary employment authorization 
will be restricted to six months duration, 
pending final determination on the 
application for temporary resident 
status.

(3) Employment and travel 
authorization upon grant of temporary 
resident status. Upon grant of an 
application for adjustment to temporary 
resident status by a Regional Processing 
Facility, the processing facility will 
forward a notice of approval to the alien 
at his or her last known address and to 
his or her designated entity or 
representative. The alien will be 
required to return to the Service 
Legalization Office where the 
application was initially received, 
surrender the I-688A previously issued, 
and will be issued Form 1-688, 
Temporary Resident Card, authorizing 
employment and travel abroad.

(4) Revocation of employment 
authorization upon denial o f temporary 
resident status. Upon denial of an 
application for adjustment to temporary 
resident status the alien will be notified 
that if a timely appeal is not submitted, 
employment authorization shall be 
automatically revoked on the final day 
of the appeal period.

(o) Decision. The applicant shall be 
notified in writing of the decision, and, if 
the application is denied, of the reason 
therefor. An appeal from an adverse 
decision under this part may be taken 
by the applicant on Form 1-694.

(p) Appeal process. An adverse 
decision under this part may be

appealed to tha Associate^ 
Commissioner, Examinations 
(Administrative Appeals Unit). Any 
appeal with the required fee shall be 
filed with the Regional Processing 
Facility within thirty (30) days after 
service of the notice of denial in 
accordance with the procedures of 
§ 103.3(a) of this chapter. An appeal 
received after the thirty (30) day period 
has tolled will not be accepted. The 
thirty (30) day period includes any time 
required for service or receipt by mail.

(q) Motions. The Regional Processing 
Facility director may sua sponte reopen 
and reconsider any adverse decision. 
When an appeal to the Associate 
Commissioner, Examinations 
(Administrative Appeals Unit) has been 
filed, the INS director of the Regional 
Processing Facility may issue a new 
decision that will grant the benefit 
which has been requested. The 
director’s new decision must be served 
on the appealing party within 45 days of 
receipt of any briefs and/or new 
evidence, or upon expiration of the time 
allowed for the submission of any briefs. 
Motion to reopen a proceeding or 
reconsider a decision shall not be 
considered under this part.

(r) Certifications. The Regional 
Processing Facility director may, in 
accordance with § 103.4 of this chapter, 
certify a decision to the Associate 
Commissoner, Examinations 
(Administrative Appeals Unit) when the 
case involves an unusally complex or 
novel question of law or fact.

(s) Date of adjustment of temporary 
residence. The status of an alien whose 
application for temporary resident 
status is approved shall be adjusted to 
that of a lawful temporary resident as of 
the date indicated on the application fee 
receipt issued at Service Legalization 
Office.

(t) Limitation on access to information 
and confidentiality. (1) No person other 
than a sworn officer or employee of the 
Justice Department or bureau of agency 
thereof, will be permitted to examine 
individual applications, except 
employees of designated entities where 
applications are filed with the same 
designated entity. For purposes of this 
part, any individual employed under 
contract by the Service to work in 
connection with the legalization 
program shall be considered an 
"employee of the Justice Department or 
bureau or agency thereof.”

(2) Files and records prepared by 
designated entites under this section are 
confidential. The Attorney General and 
the Service shall not have access to 
these files and records without the 
consent of the alien.
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(3) No information furnished pursuant 
to an application for legalization under 
this section shall be used for any 
purpose except: (i) To make a 
determination on the application; or, (ii) 
for the enforcement of the provisions 
encompassed in section 245A(c)(6) of 
the Act, except as provided in paragraph 
(t)(4) of this section.

(4) If a determination is made by the 
Service that the alien has, in connection 
with his or her application, engaged in 
fraud or willful misrepresentation or 
concealment of a material fact, 
knowingly provided a false writing or 
document in making his or her 
application, knowingly made a false 
statement or representation, or engaged 
in any other activity prohibited by 
section 245A(c)(0) of the Act, the Service 
shall refer the matter to the United 
States Attorney for prosecution of the 
alien or of any person who created or 
supplied a false writing or document for 
use in an appliction for adjustment of 
status under this part. If prosecution is 
declined, the Service may issue an 
Order to Show Cause and Warrant of 
Arrest if the United States Attorney 
returns the matter to the Service for 
initiation of deportation proceedings in 
lieu of prosecution.

(5) Information obtained in granted 
legalization application and contained 
in the applicant’s file is subject to 
subsequent review in reference to future 
benefits applied for (including petitions 
for naturalization and permanent 
resident status for relatives).

(u) Termination o f temporary resident 
staus—(1) Termination o f temporary 
resident status; General. The status of 
an alien lawfully admitted for temporary 
residence under section 245A(a)(l) of 
the Act may be terminated at any time 
in accordance with section 245A(b}(2) of 
the Act. It is not necessary that a final 
order of deportation be entered in order 
to terminate temporary resident status. 
The temporary resident status may be 
terminated upon the occurance of any of 
the following;

(i) It is determined that the alien was 
ineligible for temporary residence under 
section 245A of this Act;

(ii) The alien commits an act which 
renders him or her inadmissible as an 
immigrant, except as provided under 
§ 2459.2(k)(2) or (3) of this part;

(iii) The alien is convicted of any 
felony, or three or more misdemeanors;

(iv) The alien fails to file for 
adjustment of status from temporary 
resident to permanent resident on Form 
1-698 within thirty-one (31) months of 
the date he/she was granted status as a 
temporary resident under § 245a.l of 
this part.

(2) Procedure. Termination of an 
alien’s status under paragaph (u)(l) of 
this section will be made only on notice 
to the alien sent by certified mail 
directed to his or her last known 
address, and to his or her 
representative. The alien must be given 
an opportunity to offer evidence in 
opposition to the grounds alleged for 
termination of his or her status.
Evidence in opposition must be 
submitted within thirty (30) days after 
the service of the Notice of Intent to 
Terminate. If the alien’s status is 
terminated, the director of the regional 
processing facility shall notify the alien 
of the decision and the reasons for the 
termination, and further notify the alien 
that any Service Form 1-94, Arrival- 
Departure Record or other official 
Service document issued to the alien 
authorizing employment and/or travel 
abroad, or any Form 1-688, Temporary 
Resident Card previously issued to the 
alien will be declared void by the 
director of the regional processing 
facility within thirty (30) days if no 
appeal of the termination decision is 
filed within that period. The alien may 
appeal the decision to the Associate 
Commissioner, Examinations 
(Administrative Appeals Unit). Any 
appeal with the required fee shall be 
filed with the regional processing facility 
within thirty (30) days after the service 
of the notice of termination. If no appeal 
is filed within that period, the 1-94,1-688 
or other official Service document shall 
be deemed void, and must be 
surrendered without delay to an 
immigration officer or to the issuing 
office of the Service.

(3) Termination not construed as 
rescission under section 246. For the 
purposes of this part the phrase 
“termination of status’’ of an alien 
granted lawful temporary residence 
under section 245A(a) of the Act shall 
not be construed to necessitate a 
rescission of status as described in 
section 246 of the Act, and the 
proceedings required by the regulations 
issued thereunder shall not apply.

(4) Return to unlawful status after 
termination. Termination of the status of 
any alien previously adjusted to lawful 
temporary residence under section 
245A(a) of the Act shall act to return 
such alien to the unlawful status held 
prior to the adjustment, and render him 
or her amenable to exclusion or 
deportation proceedings under section 
230 or 242 of the Act, as appropriate.

(v) Ineligibility for immigration 
benefits. An alien whose status is 
adjusted to that of a lawful temporary 
resident under section 245A of the Act is 
not entitled to submit a petition 
pursuant to section 203(a)(2) or to any

other benefit or consideration accorded 
under the Act to aliens lawfuly admitted 
for permanent residence.

(w) Declaration o f intending citizen.
An alien who has been granted the 
status of temporary resident under 
section 245A(a)(l) of this Act may assert 
a claim of discrimination on the basis of 
citizenship status under section 274B of 
the Act only if he or she has previously 
filed Form 1-772 (Declaration of 
Intending Citizen) after being granted 
such status. The Declaration of 
Intending Citizen is not required as a 
basis for filing a petition for 
naturalization; nor shall it be regarded 
as a right to United States citizenship; 
nor shall it be regarded as evidence of a 
person’s status as a resident.

§ 245a.3 Application for adjustment from 
temporary to permanent resident status.

(a) Application period for permanent 
residence. An alien who has resided in 
the United States for a period of 
eighteen (18) months after the granting 
of temporary resident status may make 
application for permanent resident 
status during the twelve month period 
beginning on the day after the requisite 
eighteen months temporary residence 
has been completed. Applications for 
lawful permanent residence under 
section 245Ab)(l) of the Act will be 
accepted at legalization offices 
beginning on November 7,1988.

(b) Eligibility. Any alien physically 
present in the United States who has 
been lawfully admitted for temporary 
resident status under section 245A(a) of 
the Act, such status not having been 
revoked or terminated, may apply for 
adjustment of status to that of an alien 
lawfully admitted for permanent 
residence if the alien:

(1) Applies for such adjustment during 
the one-year period beginning with the 
nineteenth month that begins after the 
date the alien was granted such 
temporary resident status;

(2) Establishes continuous residence 
in the United States since the date the 
alien was granted such temporary 
residence status. An alien shall be 
regarded as having resided continuously 
in the United States for the purposes of 
this part if, at the time of applying for 
adjustment from temporary to 
permanent resident status, no single 
absence from the United States has 
exceeded thirty (30) days, or the 
aggregate of all absences has not 
exceeded ninety (90) days between the 
date of granting of lawful temporary 
resident status and applying for 
permanent resident status unless the 
alien can establish that due to emergent 
reasons, the return to the United States
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could not be accomplished within the 
time period(s) allowed.

(3) Is admissible to the United States 
as an immigrant, except as otherwise 
provided in paragraph (f) of this section; 
and has not been convicted of any 
felony (including crimes committed 
outside of the United States), or three or 
more misdemeanors (committed in the 
United States); and

(4}(i) Can demonstrate that the alien 
either meets the requirements of section 
312 of the Immigration and Nationality 
Act, as amended, (relating to minimal 
understanding of ordinary English and a 
knowledge and understanding of the 
history and government of the United 
States); or, is satisfactorily pursuing a 
course of study recognized by the 
Attorney General to achieve such an 
understanding of English and such a 
knowledge and understanding of the 
history and government of the United 
States; or,

(ii) Has demonstrated that the alien 
met the requirements of paragraph 
(b)(4)(i) of this section at the time of 
interview for adjustment of status to 
that of lawful temporary resident under 
section 245A(a); or,

(iii) The requirements of paragraph 
(b)(4)(i) of this section may be waived at 
the discretion of the Attorney General if 
the alien is 65 years or older.

(5) A course of study in the English 
language and in the history and 
government of the United States shall 
satisfy the requirement of paragraph 
(b)(4)(i) of this section if (i) it is 
sponsored or conducted by an 
established public or private institution 
of learning recognized as such by a 
qualified state certifying agency, or by 
an institution of learning approved to 
issue Forms 1-20 in accordance with 
§ 214.3 of this chapter, or by a qualified 
designated entity within the meaning of 
section 245A(c)(2) of the Act, and (ii) the 
course materials for such instruction 
include textbooks published under the 
authority of section 346 of the Act.

(c) Ineligible aliens. (1) An alien who 
has been convicted of a felony, or three 
or more misdemeanors.

(2) An alien who has assisted in the 
persecution of any person or persons on 
account of race, religion, nationality, 
membership in a particular social group 
or political opinion.

(3) An alien who was previously 
granted temporary resident status 
pursuant to section 245A(a) of the Act 
who has not filed an application for 
permanent resident status under section 
245A(b)(l) of the Act during the one 
year period which began with the 
nineteenth month that begins after the 
date the alien was granted such 
temporary resident status.

(4) An alien who was not previously 
granted temporary resident status under 
section 245A(a) of the Act.

(d) Filing of application. The 
provisions of Part 211 of this chapter 
relating to the documentary 
requirements for immigrants shall not 
apply to an applicant under this part.

(1) The application must be filed on 
Form 1-698 in person at a designated 
Legalization Office within the 
jurisdiction of the District wherein the 
applicant resides. Form 1-698 must be 
accompanied by the documents 
specified in the instructions. If the alien 
is 14 years or older, the application must 
be accompanied by a completed Form 
FD-258 (Fingerprint Card).

(2) At the time of the interview, 
wherever possible, original documents 
must be submitted except the following: 
Official government records; 
employment or employment-related 
records maintained by employers, 
unions, or collective bargaining 
organizations; medical records; school 
records maintained by a school or 
school board; or other records 
maintained by a party other than the 
applicant. Copies of records maintained 
by parties other than the applicant 
which are submitted in evidence must 
be certified as true and correct by such 
parties and must bear their seal or 
signature or the signature and title of 
persons authorized to act in their behalf. 
If at the time of the interview, the return 
of original documents is desired by the 
applicant, they must be accompanied by 
notarized copies or copies certified true 
and correct by a qualified designated 
entity or by the alien’s representative in 
the format prescribed in § 204.2(j) (1) or 
(2) of this chapter. At the discretion of 
the district director, original documents, 
even if accompanied by certified copies, 
may be temporarily retained for forensic 
examination by the Document Analysis 
Unit at the Regional Processing Facility 
having jurisdiction over the legalization 
office to which the documents were 
submitted.

(3) A separate application (1-698) must 
be filed by each eligible applicant. All 
fees required by § 103.7(b)(1) of this 
chapter must be submitted in the exact 
amount in the form of a money order, 
cashier's check or certified bank check. 
No personal checks or currency will be 
accepted. Fees will not be waived or 
refunded under any circumstances.

(e) Interview. Each applicant, 
regardless of age, must appear at the 
appropriate Service legalization office 
and must be fingerprinted for the 
purpose of issuance of Form 1-551. Each 
applicant shall be interviewed by an 
immigration officer, except that the 
interview may be waived for a child

under 14, or when it is impractical 
because of the health or advanced age 
of the applicant.

(f) Numerical limitations. The 
numerical limitations of sections 201 
and 202 of the Act do not apply to the 
adjustment of aliens to lawful 
permanent resident status under section 
245A(b) of the Act.

(g) Applicability of exclusion 
grounds— (1) Ground of exclusion not to 
be applied. The following paragraphs of 
section 212(a) of the Act shall not apply 
to applicants for adjustment of status 
from temporary resident to permanent 
resident status; (14) workers entering 
without Labor Certification; (20) 
immigrants not in possession of valid 
entry document; (21) visas issued 
without compliance of section 203; (25) 
illiterates; and (32) graduates of non- 
accredited medical schools.

(2) Waiver of grounds of 
excludability. Except as provided in 
paragraph (g)(4) of this section, the 
Service may waive any provision of 
section 212(a) of the Act only in the case 
of individual aliens for humanitarian 
purposes, to assure family unity, or 
when the granting of such a waiver is 
otherwise in the public interest. In any 
case where a provision of section 212(a) 
of the Act has been waived in 
connection with an alien’s application 
for lawful temporary resident status 
under section 245A(a) of the Act, no 
additional waiver of the same ground of 
excludability will be required when the 
alien applies for permanent resident 
status under 245A(b)(l) of the Act. In the 
event that the alien becomes excludable 
under any other provision of section 
212(a) of the Act subsequent to the date 
temporary residence was granted, a 
waiver of the additional ground of 
excludability will be required before 
permanent resident status may be 
granted.

(3) Grounds of exclusion that may not 
be waived. Notwithstanding any other 
provision of the Act the following 
provisions of section 212(a) of the Act 
may not be waived by the Attorney 
General under paragraph (g)(2) of this 
section:

(i) Paragraphs (9) and (10) (criminals);
(ii) Paragraph (15) (public charge) 

insofar as it relates to an application for 
adjustment to permanent residence by 
an alien other than an alien who is 
eligible for benefits under Title XVI of 
the Social Security Act or section 212 of 
Pub. L. 93-66 for the month in which 
such alien is granted lawful temporary 
residence status under subsection (a);
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(iii) Paragraph (23) (narcotics), except 
for a single offense of simple possession 
of thirty grams or less of marijuana;

(iv) Paragraphs (27) (prejudicial to the 
public interest), (28) (communists), and 
(29) (subversive);

(v) Paragraph (33) (participated in 
Nazi persecution).

(4) Special rule for determination of 
public charge. An alien who has a 
consistent employment history which 
shows the ability to support himself or 
herself and his or her family even 
though his or her income may be below 
the poverty level is not excludable 
under paragraph (g)(3)(ii) of this section. 
The alien’s employment history need not 
be continuous in that it is uninterrupted. 
It should be continuous in the sense that 
the alien shall be regularly attached to 
the workforce, has an income over a 
substantial period of the applicable 
time, and has demonstrated the capacity 
to exist on his or her income and 
maintain his or her family without 
recourse to public cash assistance. This 
regulation is prospective in that the 
Service shall determine, based on the 
alien’s history, whether he or she is 
likely to become a public charge. Past 
acceptance of public cash assistance 
within a history of consistent 
employment will enter into this decision. 
The weight given in considering 
applicability of the public charge 
provisions will depend on many factors, 
but the length of time an applicant has 
received public cash assistance will 
constitute a significant factor.

(5) 'Public cash assistance and 
criminal history verification. 
Declarations by an applicant that he or 
she has not been the recipient of public 
cash assistance and/or has not had a 
criminal record are subject to a 
verification of facts by the Service. The 
applicant must agree to fully cooperate 
in the verification process. Failure to 
assist the Service in verifying 
information necessary for proper 
adjudication may result in a denial of 
the application.

(h) Departure. An applicant for 
adjustment to lawful permanent resident 
status under section 245A(b)(l) of the 
Act who was granted lawful temporary 
resident status under section 245A(a) of 
the Act, shall be permitted to return to 
the United States after such brief and 
casual trips abroad, as long as the alien 
reflects a continuing intention to adjust 
to lawful permanent resident status. 
However, such absences from the 
United States must not exceed the 
periods of time specified in 
§ 245a.3(b)(2) of this chapter in order for 
the alien to maintain continuous 
residence as specified in the Act.

(i) Decision. The applicant shall be 
notified in writing of the decision, and, if 
the application is denied, of the reason 
therefor. A party affected under this part 
by an adverse decision is entitled to file 
an appeal on Form 1-694.

(j) Appeal process. An adverse 
decision under this part may be 
appealed to the Associate 
Commissioner, Examinations 
(Administrative Appeals Unit). Any 
appeal with the required fee shall be 
filed with the Regional Processing 
Facility within thirty (30) days after 
service of the Notice of Denial in 
accordance with the procedures of
§ 103.3(a) of this chapter. An appeal 
received after the thirty (30) day period 
has tolled will not be accepted. The 
thirty (30) day period includes any time 
required for service or receipt by mail.

(k) Motions. The Regional Processing 
Facility director may sua sponte reopen 
and reconsider any adverse decision. 
When an appeal to the Associate 
Commissioner, Examinations 
(Administrative Appeals Unit) has been 
filed, the INS director of the Regional 
Processing Facility may issue a new 
decision that will grant the benefit 
which has been requested. The 
director’s new decision must be served 
on the appealing party within forty-five 
(45) days of receipt of any briefs and/or 
new evidence, or upon expiration of the 
time allowed for the submission of any 
briefs.

(l) Certifications. The regional 
processing facility director may, in 
accordance with § 103.4 of this chapter, 
certify a decision to the Associate 
Commissioner, Examinations 
(Administrative Appeals Unit) when the 
case involves an unusually complex or 
novel question of law or fact.

(m) Date of adjustment to permanent 
residence. The status of an alien whose 
application for permanent resident 
status is approved shall be adjusted to 
that of a lawful permanent resident as of 
the date indicated on the application fee 
receipt issued at a Service Legalization 
Office.

Dated: April 28,1987.
Alan C. Nelson,
Commissioner.
[FR Doc. 87-9895 Filed 4-30-87; 8:45 am] 
BILLING CODE 4410-10-M

8 CFR Parts 109 and 274a 

[INS No. 1023-87]

Control of Employment of Aliens

a g e n c y : Immigration and Naturalization 
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule adds Part 274a and 
redesignates Part 109 with amendments 
as Part 274a, Subpart B, by: (1) Defining 
terms to clarify the regulations; (2) 
adding new sections to establish 
procedures for the verification of 
employment eligibility for Workers in the 
United States; (3) delineating new 
sections to establish enforcement and 
process procedures for violations; (4) 
redesignating Part 109 (Employment 
Authorization) as Subpart B of Part 274a 
to consolidate into one part what would 
otherwise be dispersed regulations. The 
rule is necessitated by the Immigration 
Reform and Control Act of 1986, Pub. L. 
99-603, which amended the Immigration 
and Nationality Act (Act) by adding 
provisions prohibiting the unlawful 
employment of aliens. These provisions 
make it unlawful to hire, recruit or refer 
for a fee for employment, unauthorized 
aliens in the United States. The rule 
provides for an employment eligibility 
verification system designed to prevent 
the employment of unauthorized aliens. 
The statute mandates the Attorney 
General to issue regulations 
implementing these provisions not later 
than June 1,1987.
EFFECTIVE DATE: June 1,1987.
FOR FURTHER INFORMATION CONTACT: 
Walter D. Cadman, Deputy Assistant 
Commissioner, Investigations Division, 
Immigration and Naturalization Service, 
4251 Street, NW., Washington, DC 
20536, Telephone: (202) 633-2997.
SUPPLEMENTARY INFORMATION: Since 
1972 numerous attempts have been 
made by Congress and recent 
Administrations to pass immigration 
reform legislation. The imposition of 
sanctions on employer? has been a 
central element of nearly all such 
attempts with the view that curbing 
illegal immigration would not be 
effective without such sanctions. The 
Select Commission on Immigration and 
Refugee Policy was established by 
Congress in October 1978. It was created 
to review immigration policy issues, 
assess the impact of legal and illegal 
immigrants on the nation, and 
recommend changes in policy and 
practice. The Commission made a series 
of over 70 recommendations concerning 
these issues in its final report in May 
1981. Those recommendations included 
the imposition of employer sanctions to 
control illegal immigration. Thereafter a 
Cabinet level task force reviewed the 
Select Commission Report and other 
recommendations on immigration 
reform. In 1981 and 1982 alone some 28 
hearings were conducted by House and
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Senate immigration subcommittees on 
proposed immigration reform.

Since 1975 INS has vigorously worked 
in the spirit of cooperation with 
employers on an ad hoc basis to 
encourage a policy of employing only 
U.S. citizens and aliens lawfully 
authorized to work in the United States. 
The success of this effort, called 
Operation Cooperation, has been 
encouraging, but with the limits of INS 
resources and lack of statutory backing 
such programs have been of limited 
effectiveness. Mandatory compliance is 
the only effective mechanism that 
reduces "pull” factors that encourage 
rather than discourage illegal 
immigration.

On November 6,1986, the President 
signed into law the Immigration Reform 
and Control Act of 1986, Pub. L. 99-603, 
(IRCA). This legislation is the most 
comprehensive reform of our 
immigration laws in 35 years. The 
employer sanctions provisions of IRCA 
constitute one of three cornerstones on 
which immigration reform is based. The 
other two are increased enforcement 
measures and legalization.

Section 101 of IRCA is designed to 
control the unlawful employment of 
aliens in the United States by imposing 
civil and criminal penalties on those 
persons and entities that hire, or that 
recruit or refer for a fee unauthorized 
aliens. Section 101 of IRCA amends the 
Act by adding section 274A which 
closes a large gap in the enforcement of 
our immigration laws by: (1) Making it 
unlawful to hire, recruit or refer for a fee 
unauthorized aliens; (2) requiring those 
who hire, or who recruit or refer for a 
fee individuals for employment, to verify 
both the identity and employment 
eligibility of such individuals and (3) 
making it unlawful to continue to 
employ unauthorized aliens hired after 
November 6,1986. While section 112 of 
IRCA amends section 274(a) of the Act 
(which sets forth criminal penalties for 
individuals who harbor illegal aliens), 
employment of illegal aliens in and of 
itself does not constitute harboring 
under section 274(a) of the Act as 
amended.

Since enactment of IRCA, INS has 
been working to develop these rules 
along with a balanced enforcement 
policy. On January 20,1987, INS 
published a notice in the Federal 
Register to solicit comments from the 
public and other interested parties 
concerning draft rules implementing the 
employer provisions of IRCA. Interested 
parties were also provided with 
preliminary working drafts for review 
and comment. Numerous comments 
were received from a wide cross-section 
of society.

These comments were reviewed and 
evaluated in the development of a 
proposed rule, published in the Federal 
Register on March 19,1987. The 
proposed rule invited comment on all 
issues, particularly those concerning: the 
nature of verification; the mandatory 
and universal aspect of the requirements 
for employers to complete and maintain 
the designated form; the range of 
documents which should be accepted 
under the regulation to establish 
identity; the guidelines relating to the 
role of state employment agencies in the 
issuance of verification certificates; the 
application of penalties to procedural as 
well as substantive violations of the 
Act; and the necessary changes to prior 
Part 109 of the regulations, redesignated 
as Subpart B of Part 274a in the 
proposed rule.

Public Comments
General Information

Approximately 4,000 comments were 
received from the public diming the 
comment period. Additionally, hundreds 
of telephone calls were received. 
Commentors represented a very broad 
spectrum of American society and 
included private citizens; agricultural, 
business, industrial and labor 
organizations; Congressional sources 
and governmental entities at the federal, 
state, and local levels; educational 
institutions; voluntary agencies; interest 
groups and organizations; and law firms. 
Because many of these commentors 
provided their views on several different 
sections of the proposed rules within 
one response, the figures provided 
below are approximate as to the number 
of comments received in each area of 
concern. INS is appreciative of the 
number of responses and instructive 
comments, which clearly reflect the 
broad public interest in this statute.

The comments received in many 
instances enlightened Service officials 
concerning prevailing buisness and 
industry practices, and the problems 
which employers face in verification and 
the other responsibilities imposed by 
IRCA. As a result, there are some 
significant refinements in the rule, which 
INS believes are in the public interest 
and that represent a logical outgrowth of 
the comments. While the final rule may 
not satisfy the concerns of everyone 
who commented, INS believes that most 
issues have been addressed in the spirit 
of mutual dialogue. Every effort has 
been made to minimize the impact of our 
requirements on the affected parties, 
consistent with the statute; and to 
ensure continuity with other agencies’ 
guidelines and definitions, to the extent 
possible. Furthermore, INS expects that

these guidelines will prove sufficiently 
flexible so that employers and others 
required to comply with statutory and 
regulatory procedures will be able to do 
so in ways that suit current personnel 
hiring, recruiting and referring practices 
with minimal disruption.

INS will continue to encourage 
voluntary cooperation and compliance 
along with traditional enforcement in 
achieving the goal of this legislation. INS 
has established a new office for 
Employer and Labor Relations to 
administer a program of education and 
cooperation with employers and other 
affected entities. Many public 
appearances have been made by INS 
officials in the last few months to inform 
and solicit comments from interested 
parties. INS envisions a balanced 
approach between education and 
cooperation, and strict enforcement of 
penalties for egregious and persistent 
violators. INS will continue to develop 
agency guidelines and policies which 
further the goals of education, 
information, and employer awareness as 
effective methods of ensuring public 
support and voluntary compliance.

Consistent with this intent, INS 
wishes to remind the public that IRCA 
and Title VII of the Civil Rights Act 
prohibit discrimination in employment, 
or recruitment or referral for a fee for 
employment, on the basis of national 
origin. Additionally, IRCA generally 
prohibits discrimination on the basis of 
citizenship status in the case of a citizen 
or intending citizen. There are serious 
penalties which may be applied to those 
who violate the anti-discrimination laws 
of the United States. It is important to 
recognize that the purpose of the 
employer verification provisions of 
IRCA is not to discriminate against 
those with the right to work in the 
United States, regardless of their 
alienage or citizenship status. Rather, 
the purpose is to halt unlawful 
employment of those not entitled to 
work, and thus to have an ameliorative 
effect on illegal immigration to the 
United States. Application of the 
verification laws and voluntary 
compliance by employers will enhance 
job opportunities for lawfully authorized 
workers.

Comments Received
1. Recruiters and Referrers

By far the vast majority of comments 
(over 3,100), and the most contentious, 
related to the Service's proposed 
regulations in regard to recruiters and 
referrers. Many professionals in this 
industry were concerned that: (1) They 
would have to retroactively verify the
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status of individuals whom they had 
recruited or referred since enactment of 
IRCA; (2) they would be prospectively 
required to perform verifications on all 
individuals recruited or referred, despite 
the fact that many of these individuals 
would either express no interest in the 
recruitment, or would not be hired as the 
result of referral; and (3) they would 
have to perform face-to-face 
verifications, despite prevailing industry 
practices relating to telephonic 
recruitments over long distances where 
there is no opportunity for such 
verifications.

INS carefully scrutinized the public 
comments received relating to this issue 
and performed an analysis of the extent 
of regulatory flexibility which was 
permitted by statute. Although it was 
determined that an absolute waiver of 
requirements for recruiters and referrers 
was beyond the permissible statutory 
scope, the Service has significantly 
modified the terms under which such 
entities may comply. Under the final 
rule: (1) Recruiters and referrers will not 
be required to retroactively verify 
individuals recruited or referred during 
the period, given the impossibility of this 
task; (2) the regulations have been 
amended so that referrers and recruiters 
need to verify within three business 
days of hiring only those individuals 
actually hired as the result of the 
referral; and (3) the verification 
procedures for recruiters and referrers 
have been amended to permit 
completion of the process by those who 
act as agents in their interest. This 
includes, but is not limited to affiliates, 
notaries, attorneys, national 
organizations, and even employers who 
hire the referred individuals. In this 
way, verifications used not be 
performed in person by the recruiter or 
referrer. These modifications to the 
proposed rule will greatly alleviate the 
concerns expressed by recruiters and 
referrers over the verification process.
By statute, however, liability still rests 
with the recruiter or referrer.
2. Use of Agents

A similar concern expressed in the 
comments received from some 
employers and others indicated 
misunderstanding regarding their ability 
to use commonly accepted legal 
principles to delegate verification 
responsibilities through contractual or 
business arrangements. Approximately 
75 responses were received on this 
concern. The definition of the term 
"employer" found in 8 CFR 274a.l(g) and 
the verification procedures outlined for 
recruiters and referrers in 8 CFR 
274a.2(b)(l)(iv) specifically permit these 
arrangements. These provisions of the

regulations incorporate the concepts 
found in the Fair Labor Standards Act. 
They provide great flexibility in the use 
of intermediaries for verification, 
because, rather than establish a 
restrictive definition of agent, they 
permit verification by anyone ‘‘acting in 
[the employer’s recruiter’s or referrer’s] 
interest.” Employers, recruiters, and 
referrers may use central clearing 
houses or similar organizations to 
satisfy the document verification 
requirements of the Act. However, 
liability remains with the employer, the 
recruiter, or the referrer for any failure 
of the third party to satisfy the 
requirements of law.

3. Retroactive Verification
Another similar concern was 

expressed by employers concerning 
their responsibility to retroactively 
verify employees who were hired 
subsequent to enactment but prior to 
June 1,1987. Approximately 50 
responses were received on this issue. 
Recognizing these concerns, INS has 
taken the following steps in the final 
rule: (1) Employees who were hired but 
quit or were terminated within this 
period need not be verified; (2) 
employees who were hired within this 
period and continue to be employed, 
must be verified on or before September 
1,1987; and (3) as stated above, 
recruiters and referrers need not verify 
individuals recruited or referred within 
the period. Many concerns were 
expressed to INS about the lack of 
availability of a final Form 1-9 during 
the public education period prior to June 
1. INS recognizes that some employers 
took the step, in good faith, of 
commencing retroactive verification of 
employees using the version of the form 
which was published for comment with 
the proposed rule on March 19,1987. In 
such instances, INS will accept 
verifications which were performed 
using this form as satisfying the 
requirements of the law and regulations. 
However, only the finalized Form 1-9 
should be used for verifications 
performed on or after June 1.
4. Union Hiring Halls

Approximately 60 comments were 
received on the issue of whether union 
hiring halls constituted a form of 
recruitment or referral for a fee based 
upon union dues paid. Opinions were 
divided on this matter. The final rule 
excludes union hiring halls from such 
definition. INS does not believe 
inclusion of these entities was within 
Congressional intent. However, such 
arrangements may be included in 
contractual or collective bargaining 
agreements between unions and

employers where they are in the 
interests of both parties.

5. Definition of Hire

The Service in its proposed rules 
defined “hire” as the “actual 
commencement of employment of an 
employee . . .” This aroused public 
concern as to the appropriate time for 
completion of the verification process. 
Approximately 20 comments were 
received in this regard. INS realizes that 
employers with decentralized operations 
may actually hire an individual well in 
advance of the time that the employee 
commences work. While the regulations 
state that the Service wishes to stress 
that verification may be completed 
either at the time of an individual’s 
acceptance of an offer of employment or 
at the time employment actually 
commences.

6. State Employment Agency 
Verification

The rule provides for procedures 
relating to verification by a state 
employment agency. These procedures 
were developed on the basis of 
discussions with state employment 
agencies. INS also attended several 
open forums at which state employment 
agencies were well represented. INS 
anticipates that future modifications to 
this rule will be forthcoming in order to 
further develop standardized 
certification forms and procedures for 
all state agencies which choose to 
exercise the option to issue 
certifications which is granted them 
under the statute.

7. Pre-enactment (“Grandfather”) Status

The proposed rule specified that a 
pre-enactment employment status is 
retained by an individual even though 
temporarily interrupted because of 
leave for study, illness, pregnancy, or 
transfer from one location to another 
with the same company. It provided that 
status would be lost by termination, 
exclusion, or deportation.
Approximately 15 comments were 
received from the public, including labor 
law attorneys familiar with other 
agencies’ definitions and procedures. 
The commentors recommended that the 
rule address other temporary 
employment interruptions. INS has 
considered these suggestions, and 
adopted several of them, including: 
Strikes and layoffs where there is a 
reasonable basis for believing that the 
individual will be reemployed by the 
same employer; promotions or 
demotions within the same company 
and intracompany transfers; and other 
temporary leaves which have been



Federal Register / Vol, 52, No. 84 / Friday, May 1, 1987 /  Rules and Regulations 16219

approved by the employer. The public is 
directed to the regulations for other 
examples of interruptions which do not 
cause loss of the pre-enactment status of 
the individual.

The public should be aware that pre­
enactment status pertains to the 
continued employment of individuals 
hired, recruited, or referred prior to 
November 7,1986 only. It does not 
accord an illegal alien the right to 
remain in the United States.
8. Independent Contractor

Several business entities 
(approximately 25) provided their views 
on this aspect of the proposed 
regulations. They recommended that 
INS include the term “independent 
contractor” among the definitions in the 
regulations. The final rule specifies 
criteria and factors that are to be 
considered in determining whether a 
particular business arrangement 
constitutes an agreement with an 
independent contractor as opposed to 
an employee. The criteria and factors 
which have been enumerated are 
consistent with current Internal Revenue 
Service guidelines. Those who engage 
the labor services of an independent 
contractor are not responsible for 
verification of the employment eligibility 
of the employees of the independent 
contractor. However, contracts may not 
be used for the purposes of 
circumventing the employment eligibility 
verification requirements of employees.
9. Three-day Period for Completion of 
Verification

Approximately 30 comments were 
received on this proposed rule from 
various sources, including governmental 
employing entities. Commentors 
generally believed that the three-day 
period for completion of verification is 
sufficient. However, it was 
recommended that an exception be 
made for an individual who does not 
possess an acceptable document and 
needs to secure one for verification. It 
was noted that even large numbers of 
United States citizens are not in 
possession of certain documents and 
may need additional time to obtain 
them. Commentors were concerned that 
failure to provide an exception to the 
three-day requirement might result in 
unemployment of authorized workers 
who are awaiting replacement or initial 
issuance of documents.

The final rule allows an exception in 
cases where an individual has lost a 
document or has not yet obtained a 
document necessary for either identity 
or work authorization purposes. In such 
a case, the individual is required to 
present a receipt for the application of

the document within three days, and 
present the required document itself 
within twenty-one days.
10. Identification Documents

The proposed rule required employees 
to present an employer with a document 
or documents that establish identity and 
employment eligibility. With regard to 
documents that establish identity alone, 
the proposed rule required presentation 
of a state-issued driver’s license or 
state-issued identification card except 
where the individual is under sixteen 
years old or lives or works in one of the 
eight states that does not issue an 
identification card. The statute allows 
the Attorney General to designate 
alternative identity documents for 
individuals covered by the two 
exceptions.

Approximately 60 responses 
concerned this issue. Public comment 
was received from a variety of sources, 
including private individuals, several 
colleges, and some agricultural 
enterprises such as produce farmers. 
Many strongly opposed these 
restrictions on the use of alternative 
documents. Commentors noted that the 
requirement would be extremely 
confusing for employers and 
unnecessarily burdensome for 
individuals who do not have a driver’s 
license or identification card, yet might 
have one of the designated alternative 
documents.

The final rule establishes an 
expanded list of identity documents and 
permits parents or guardians to sign the 
Form 1-9 on behalf of minors under 
sixteen years of age. Documents from 
this expanded list can be used by 
anyone in any state for the purpose of 
establishing identity.

In terms of number and variety, the 
list contains a wide range of identity 
documents and is based upon 
recommendations received in response 
to the proposed rule. The list has been 
defined in consideration of the recency 
of the legislation and in recognition of 
the fact that a comprehensive but 
reasonable list is in the interest of the 
public at this time.

The statute mandates that any 
alternative identity document provide a 
“reliable means of identification.” The 
Congress, both in the statute and in its 
legislative history, expressed a 
particular concern with fraud in the 
verification system. For these reasons, 
INS will closely monitor the reliability 
and integrity of the list of alternative 
identity documents. After a sufficient 
period of time has elapsed to enable the 
public to become accustomed to and 
familiar with the law, and based upon 
information acquired from system

monitoring, INS may propose 
amendments to this list.
11.1-9 Retention

In response to public comment, the 
one-year period of validity of the 1-9 for 
rehiring purposes has been expanded to 
three years in the final rule. This period 
coincides with the minimum retention 
period required for the Form 1-9. Also, 
INS believes that this three year rehire 
provision adequately deals with the 
concerns of temporary help companies. 
Such temporary help companies can 
rehire the same individual without limit 
during a three year period (beginning on 
the date the Form 1-9 was initially 
completed) as long as the individual 
remains authorized to work.

12. Authority to Inspect 1-9

There were numerous public 
comments on the proposed rule 
regarding inspection of the Form 1-9.
The Service believes that the final rule 
requiring employers to produce the Form 
1-9 for inspection upon request of an INS 
officer after three days notice is well 
within our statutory authority. IRCA 
provides at section 274A(B)(3) that "the 
person or entity must retain the form 
(Form 1-9) and make it available for 
inspection by officers of the Service or 
the Department of Labor beginning on 
the date . . .” The final regulations 
specify that INS will provide employers 
or others with three days advance 
notice of an inspectional visit, in order 
that they may comply with a request for 
production of the Form 1-9. IRCA does 
not require Service officers to present a 
subpoena or warrant prior to a request 
to inspect. Furthermore, they will be 
permitted to produce the forms to the 
Service office which is located closest to 
the place where the forms have been 
retained, if different from where the 
demand was made. However, this does 
not preclude INS from obtaining 
warrants based on probable cause, for 
entry onto the premises of suspected 
violators without advance notice. The 
past experience of many agencies with 
similar responsibilities has proven the 
occasional necessity of such actions, 
where serious, repeated violators are 
concerned.

13. Good Faith Defense

An employer, recruiter, or referrer 
who establishes that he or she has acted 
in good faith to comply with the 
verification requirements of the 
regulations will have established an 
affirmative yet rebuttable defense that 
he or she has in fact complied with the 
law with respect to such hiring, 
recruiting, or referral. An employer,
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recruiter, or referrer must attest on Form 
1-9 that he or she has verified the 
employment eligibility and identity of an 
individual hired, recruited, or referred. 
This attestation may be made if the 
document or combination of documents 
examined in the verification process 
reasonably appears on its face to be 
geniune.

14. Organization of Subpart B: 
Employment Authorization

The rule redesignates Part 109, with 
amendments, as Part 274a, Subpart B, 
employment authorization. In response 
to public comments, § 274a.l2, classes of 
aliens authorized to accept employment, 
has been expanded to identify aliens not 
previously identified in Part 109, and has 
also been subdivided to clarify and 
articulate classes of aliens who are or 
may be authorized to accept 
employment in the United States. The 
section contains three paragraphs 
generally categorizing these classes, 
which include: (1) Aliens authorized 
employment incident to status, whose 
employment authorization is not 
restricted in terms of location or type of 
employment and who need not seek 
employment authorization from INS; (2) 
aliens authorized employment with a 
specific employer incident to status, 
whose employment is subject to the 
restrictions imposed upon the particular 
nonimmigrant classification; and (3) 
aliens who must apply to INS for 
employment authorization. Within these 
paragraphs, the rule contains a 
comprehensive listing of employment 
authorization classifications.

15. Nonimmigrant Student Employment 
Authorization

In response to the proposed rule, 
numerous institutions of higher learning 
urged INS to retain the procedure 
concerning on-campus employment for 
full-time students, and for students in a 
work-study program which is part of the 
regular curriculum available within the 
student’s program of study. The final 
regulations incorporate these 
recommendations by classifying on- 
campus employment as employment 
which is incident to the student’s status. 
Academic institutions will need to 
comply with the employment 
verification requirements of IRCA with 
respect to these nonimmigrant students.
16. Employment Authorization for 
Temporary Workers, Exchange Visitors, 
and Intra-company Transferrees

In response to public comments, the 
final rule provides for an automatic 
extension of employment authorization 
for a period of 120 days for H, J, and L

! nonimmigrants who have filed timely 
applications for extensions of stay. The 
automatic extension of employment 
authorization is valid only for an alien 
who continues employment with the 
same employer. In the event that INS is 
unable to adjudicate such an application 
for extension of status within the 120 
day period, the alien may apply for 
employment authorization pursuant to 
the application procedure defined in the 
rule. Thus the regulations address 
continued employment authorization for 
employment-related classifications of 
nonimmigrant aliens during periods 
when extensions of stay are pending. 
They also recognize the possibility of 
delays in the processing of applications 
for extensions of stay, and provide an 
application procedure in the event of 
any unusual delay. These provisions 
were added in direct response to the 
recommendations of commentors.
17. Interim Employment Authorization

The final rule requires INS to 
adjudicate an application for 
employment authorization within sixty 
days from the date of the receipt by INS 
of the application or the date of the 
receipt of a returned application. Any 
application for employment 
authorization not adjudicated within 
sixty days will result in an automatic 
grant to the applicant of interim 
employment authorization for a period 
of up to 120 days. In promulgating this 
rule, INS recognizes the importance of 
expeditious processing of employment 
authorization applications. As in the 
case of the rule regarding employment 
authorizations for certain nonimmigrant 
extension applicants, this regulation 
was developed in response to public 
comment.

18. Automatic Termination of 
Temporary Employment Authorization

In the past, Service practice was not 
uniform in the grant of temporary work 
authorization to certain aliens such as 
nonimmigrants and parolees. These 
individuals were sometimes granted 
work authorization for indefinite periods 
of time despite its “temporary” nature, 
on Service Form 1-94 or other 
documents. In order to reconcile this 
inconsistency with the terms of IRCA, 
INS has specified in the regulations that 
any temporary employment 
authorization granted prior to June 1, 
1987, pursuant to 8 CFR 109.1(b) or its 
redesignation as § 274a.l2(c), shall 
automatically terminate on the date 
specified by the Service on the 
document issued to the alien, or on June 
1,1988, whichever is earlier. Any 
document issued by the Service prior to

June 1,1987 that authorizes temporary 
employment for an indefinite period 
beyond June 1,1988 will become null 
and void on June 1,1988, and must be 
surrendered to the Service on the date of 
the document’s expiration or on June 1, 
1988, whichever is earlier. The public is 
advised that no notice of intent to 
revoke or other Service advisory is 
necessary under this rule.

Automatic termination of such 
employment authorization does not 
preclude a subsequent application for 
employment authorization. The rule 
requires the issuance of a new 
employment authorization provided that 
the alien remains eligible for 
employment in the United States. This 
regulation is not applicable to an alien 
whose employment authorization is 
inherent in his or her status, such as a 
lawful permanent resident.

This rule is promulgated for the sole 
purpose of enabling INS to replace the 
multiplicity of outstanding employment 
authorization documents with a 
standard, uniform document. INS is 
taking this step because it believes this 
transition to a new uniform document is 
in the interest of employers and those 
aliens authorized to work in the United 
States.

This rule is a major rule within the 
context of E .0 .12291 in terms of the 
effect it will have on the national 
economy. A Regulatory Impact Analysis 
in conjunction with a Regulatory 
Flexibility Analysis as required by 5 
U.S.C. 603 and 604, is available for 
review by the public upon request.

The information collection 
requirements contained in this 
regulation have been submitted to and 
cleared by OMB under the Paperwork 
Reduction Act.

List of Subjects

8 CFR Part 109
Aliens, Employment.

8 CFR Part 274a
Administrative practice and 

procedure, Aliens, Employment.

For the reasons set out in the 
preamble, INS amends Chapter I of Title 
8 of the Code of Federal Regulations as 
follows:

PART 109— EMPLOYMENT 
AUTHORIZATION

1. Part 109 is removed and reserved.
2. A new Part 274a is added to read as 

follows:
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PART 274a— CONTROL OF 
EMPLOYMENT OF ALIENS

Subpart A— Employer Requirements 

Sec.
274a.l Definitions.
274a.2 Verification of employment 

eligibility.
274a.3 Continuing employment of 

unauthorized aliens.
274a.4 Good faith defense.
274a.5 Use of labor through contract.
274a.6 State employment agencies.
274a.7 Pre-enactment provisions for 

employees hired prior to November 7, 
1986.

274a.8 Prohibition of indemnity bonds.
274a.9 Enforcement procedures.
274a.l0 Penalties.
274a.ll Special rule for legalization, special 

agricultural worker and Cuban/Haitian 
entrant adjustment applicants.

Subpart B— Employment Authorization 
274a.l2 Classes of aliens authorized to 

accept employment.
274a,13 Application for employment 

authorization.
274a.14 Termination of employment 

authorization.
Authority: Secs. 101,1103, 274A of the 

Immigration and Nationality Act, 8 U.S.C. 
1101,1103,1324A.

Subpart A— Employer Requirements

§ 274a. 1 Definitions.
For the purpose of this chapter—
(a) The term “unauthorized alien” 

means, with respect to employment of 
an alien at a particular time, that the 
alien is not at that time either: (1) 
Lawfully admitted for permanent 
residence, or (2) authorized to be so 
employed by this Act or by the Attorney 
General;

(b) The term “entity” means any legal 
entity, including but not limited to, a 
corporation, partnership, joint venture, 
governmental body, agency, 
proprietorship, or association;

(c) The term “hire” means the actual 
commencement of employment of an 
employee for wages or other 
remuneration;

(d) The term “refer for a fee” means 
the act of sending or directing a person 
or transmitting documentation or 
information to another, directly or 
indirectly, with the intent of obtaining 
employment in the United States for 
such person, for remuneration whether 
on a retainer or contingency basis; 
however, this term does not include 
union hiring halls that refer union 
members or non-union individuals who 
pay union membership dues;

(e) The term “recruit for a fee” means 
the act of soliciting a person, directly or 
indirectly, and referring that person to 
another with the intent of obtaining 
employment for that person, for

remuneration whether on a retainer or 
contingency basis; however, this term 
does not include union hiring halls that 
refer union members or non-union 
individuals who pay union membership 
dues;

(f) The term "employee” means an 
individual who provides services or 
labor for an employer for wages or other 
remuneration but does not mean 
independent contractors as defined in 
paragraph (j) of this section or those 
engaged in casual domestic employment 
as stated in paragraph (h) of this section;

(g) The term “employer” means a 
person or entity, including an agent or 
anyone acting directly or indirectly in 
the interest thereof, who engages the 
services or labor of an employee to be 
performed in the United States for 
wages or other remuneration. In the case 
of an independent contractor or contract 
labor or services, the term “employer” 
shall mean the independent contractor 
or contractor and not the person or 
entity using the contract labor;

(h) The term “employment” means 
any service or labor performed by an 
employee for an employer within the 
United States, including service or labor 
performed on a U.S. vessel or U.S. 
aircraft which touches at a port in the 
United States, but does not include 
casual employment by individuals who 
provide domestic service in a private 
home that is sporadic, irregular, or 
intermittent;

(i) The term “State employment 
agency” means any State government 
unit designated to cooperate with the 
United States Employment Service in 
the operation of the public employment 
service system;

(j) The term “independent contractor” 
includes individuals or entities who 
carry on independent business, contract 
to do a piece of work according to their 
own means and methods, and are 
subject to control only as to results. 
Whether an individual or entity is an 
independent contractor, regardless of 
what the individual or entity calls itself, 
will be determined on a case-by-case 
basis. Factors to be considered in that 
determination include, but are not 
limited to, whether the individual or 
entity: Supplies the tools or materials; 
makes services available to the general 
public; works for a number of clients at 
the same time; directs the order or 
sequence in which the work is to be 
done and determines the hours during 
which the work is to be done. The use of 
labor or services of an independent 
contractor are subject to the restrictions 
in section 274A(a)(4) of the Act and
§ 274a.5 of this part;

(k) The term “pattern or practice” 
means regular, repeated, and intentional

activities, but does not include isolated, 
sporadic, or accidental acts.

§ 274a.2 Verification of employment 
eligibility.

A. General. This section states the 
requirements and procedures persons or 
entities must comply with when hiring, 
or when recuiting or referring for a fee, 
individuals in the United States, or 
continuing to employ aliens knowing 
that the aliens are (or have become) 
unauthorized aliens. The Form 1-9, 
Employment Eligibility Verification 
Form, has been designated by the 
Service as the form to be used in 
complying with the requirements of this 
section. The Form 1-9 may be obtained 
in limited quantities at INS District 
Offices, or ordered from the 
Superintendent of Documents, 
Washington, DC 20402. The Form 1-9 
may be photocopied or printed without 
regard to the restrictions set forth in 
§ 299.4 of this Chapter. Employers need 
only complete the Form 1-9 for 
individuals who are hired after 
November 6,1986 and continue to be 
employed after May 31,1987. Employers 
shall have until September 1,1987 to 
complete the Form 1-9 for individuals 
hired from November 7,1986 through 
May 31,1987. Recruiters and referrers 
for a fee need complete the Form 1-9 
only for those individuals who are 
recruited or referred after May 31,1987. 
In conjunction with completing the Form 
1-9, an employer or recruiter or referrer 
for a fee must examine documents that 
evidence the identity and employment 
eligibility of the individual. The 
employer or recruiter or referrer for a 
fee and the individual must each 
complete an attestation on the Form 1-9 
under penalty of perjury. However, if an 
individual attests to an employer or 
recruiter or referrer for a fee, that he or 
she is an alien who intends to apply or 
has applied for benefits under the 
provisions of section 245A or 210 of the 
Act or section 202 of the Immigration 
Reform and Control Act of 1986, then the 
individual is authorized to work in the 
United States until September 1,1987 
without providing the employer or the 
recruiter or referrer for a fee with 
documentary evidence of work 
authorization. In this case, the employer, 
or the recruiter or referrer for a fee, 
should follow the procedures set forth in 
§ 274a.ll of this part. Employers and 
recruiters and referrers for a fee who fail 
to comply with the employment 
verification requirements set forth in 
paragraph (b) of this section shall be 
subject to penalties as stated in 
§ 274a.l0 of this part.
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(b) Employment verification 
requirements—(1) Examination of 
documents and completion o f Form 1-9.

(i) An individual who is hired or is 
recruited or referred for a fee for 
employment must:

(A) Complete Section 1—"Employee 
Information and Verification" on the 
Form 1-9 at the time of hiring; or if an 
individual is unable to complete the 
Form 1-9 or needs it translated, someone 
may assist him or her. The preparer or 
translator must read the Form to the 
individual, assist him or her in 
completing Section 1—“Employee 
Information and Verification," and have 
the individual sign or mark the Form in 
the appropriate place. The preparer or 
translator should then complete the 
"Preparer/Translator Certification” 
portion of the Form 1-9; and

(B) Present to the employer or the 
recruiter or referrer for a fee 
documentation as set forth in paragraph 
(b)(l)(v) of this section establishing his 
or her identity and employment 
eligibility within the time limits set forth 
in paragraphs (b)(l)(ii) through (v) of 
this section. However, pursuant to the 
"Special Rule” set forth in § 274a.ll of 
this part, legalization, special 
agricultural worker, and Cuban/Haitian 
entrant adjustment applicants are 
authorized to work without presenting 
documentation establishing work 
authorization until September 1,1987.

(ii) except as provided in paragraph 
(b)(viii) of this section, an employer, his 
or her agent, or anyone acting directly or 
indirectly in the interest thereof, must 
within three business days of the hire:

(A) Physically examine the 
documentation presented by the 
individual establishing identity and 
employment eligibility as set forth in 
paragraph (b)(l)(v) of this section; and

(B) Complete Section 2—"Employer 
Review and Verification” on the Form I-
9.

(iii) An employer, his or her agent, or 
anyone acting directly or indirectly in 
the interest thereof, who hires an 
individual for employment for a duration 
of less than three business days must 
comply with paragraphs (b)(l)(ii)(A)—(B) 
of this section before the end of the 
employee's first working day.

(iv) A recruiter or referrer for a fee for 
employment must comply with 
paragraphs (b)(l)(ii)(A)—(B) of this 
section within three business days of the 
date the referred individual was hired 
by the employer. Recruiters and 
referrers may designate agents to 
complete the employment verification 
procedures on their behalf including but 
not limited to notaries, national 
associations, or employers. If a recruiter 
or referrer designates an employer to

complete the employment verification 
procedures, the employer need only 
provide the recruiter or referrer with a 
photocopy of the Form 1-9.

(v) The individual may present either 
an original document that establishes 
both employment authorization and 
identity, or an original document that 
establishes employment authorization 
and a separate original document that 
establishes identity. The document 
identification number and expiration 
date (if any) should be noted in the 
appropriate space provided on the Form 
1-9. An employer or a recruiter or 
referrer for a fee may not specify which 
document or documents an individual is 
to present.

(A) The following documents are 
acceptable to evidence both identity and 
employment eligibility:

(1) United States passport;
(2) Certificate of United States 

Citizenship, INS Form N-560 or N-561;
(3) Certificate of Naturalization, INS 

Form N-550 or N-570;
(4) An unexpired foreign passport 

which:
(i) contains an unexpired stamp 

therein which reads, “Processed for I -  
551. Temporary Evidence of Lawful 
Admission for permanent residence.
Valid until--------- . Employment
authorized.” or

(ii) has attached thereto a Form 1-94 
bearing the same name as the passport 
and contains an employment 
authorization stamp, so long as the 
period of endorsement has not yet 
expired and the proposed employment is 
not in conflict with any restrictions or 
limitations identified on the Form 1-94.

(5) Alien Registration Receipt Card, 
INS Form 1-151 or Resident Alien INS 
Form 1-551, provided that it contains a 
photograph of the bearer;

(6) Temporary Resident Card, INS 
Form 1-688;

(7) Employment Authorization Card, 
INS Form 1-688A.

(B) The following documents are 
acceptable to establish identity only:

(J) For individuals 16 years of age or 
older:

(i) a state-issued drivers’s license or 
state-issued identification card 
containing a photograph. If the drivers’s 
license or identification card does not 
contain a photograph, identifying 
information should be included such as: 
Name, date of birth, sex, height, color of 
eyes, and address;

(¿7) School identification card with a 
photograph;

(iii) Voter’s registration card;
(iV) U.S. military card or draft record;
(v) Identification card issued by 

federal, state, or local government 
agencies or entities;

[vi] Military dependent’s 
identification card;

[vii] Native American tribal 
documents;

[viii] United States Coast Guard 
Merchant Mariner Card;

(¿r) Driver’s license issued by a 
Canadian government authority;

[2] For individuals under age 16 who 
are unable to produce a document listed 
in paragraph (b)(l)(v)(B)(i) of this 
section, the following documents are 
acceptable to establish identity only:

(i) School record or report card;
(ii) Clinic doctor or hospital record;
(iii) Daycare or nursery school record.
(3) Minors under the age of 16 who are 

unable to produce one of the identity 
documents listed in paragraph 
(b)(l)(v)(B) (J) or [2] of this section are 
exempt from producing one of the 
following procedures are followed:

(i) The minor’8 parent or legal 
guardian completes on the Form 1-9 
Section 1—“Employee Information and 
Verification” and in the space for the 
minor’s signature, the parent or legal 
guardian writes the words, "minor under 
age 16.”

(ii) The minor’s parent or legal 
guardian completes on the Form 1-9 the 
“Preparer/Translator certification.”

(iii) The employer or the recruiter or 
referrer for a fee writes in Section 2— 
"Employer Review and Verification” 
under List B in the space after the words 
"Document Identification # ” the words, 
"minor under age 16.”

(C) The following are acceptable 
documents to establish employment 
authorization only:

(1) A social security number card 
other than one which has printed on its 
face "not valid for employment 
purposes”;

(2) An unexpired reentry permit, INS 
Form 1-327;

(3) An unexpired Refugee Travel 
document, INS Form 1-571;

(4) A Certification of Birth issued by 
the Department of State, Form FS-545;

(5) A Certification of Birth Abroad 
issued by the Department of State, Form 
DS-1350;

(3) An original or certified copy of a 
birth certificate issued by a State, 
county, or municipal authority bearing a 
seal;

(7) An employment authorization 
document issued by the Immigration and 
Naturalization Service;

(3) Native American tribal document;
(3) United States Citizen Identification 

Card, INS Form 1-197;
[10] Identification card for use of 

resident citizen in the United States, INS 
Form 1-179.
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(vi) If an individual is unable to 
provide the required document or 
documents within the time periods 
specified in paragraphs (b)(l)(ii) and (iv) 
of this section, the individual must 
present a receipt for the application of 
the document or documents within three 
days of the hire and present the required 
document or documents within 21 days 
of the hire.

(vii) If an individual’s employment 
eligibility document expires, the 
employer or the recruiter or referrer for 
a fee must update the Form 1-9 to reflect 
that the individual is still authorized to 
work in the United States; otherwise the 
individual may no longer be employed, 
recruited, or referred. In order to update 
the Form 1-9, the employee or referred 
individual must present a document that 
either shows continuing employment 
eligibility or is a new grant of work 
authorization. The employer or the 
recruiter or referrer for a fee should 
review this document, and if it appears 
to be genuine and to relate to the 
individual, update the form by noting 
the document’s identification number 
and expiration date of the Form 1-9.

(viii) An employer is not required to 
reverify an employee’s employment 
eligibility as set forth in paragraphs 
Cb)(l)(i)——(v) of this section if the 
employee is continuing his or her 
employment and at all times has a 
reasonable expectation of employment. 
“Continuing employment” includes but 
is not limited to situations where:

(A) The employee takes approved 
paid or unpaid leave on account of 
study, illness or disability of a family 
member, illness or pregnancy, maternity 
or paternity leave, vacation, union 
business, or other temporary leave 
approved by the employer;

(B) The employee is promoted, 
demoted, or gets a pay raise;

(C) The employee is laid off for lack of 
work;

(D) The employee is on strike or in a 
labor dispute;

(E) The employee is reinstated after 
disciplinary suspension for wrongful 
termination, found unjustified by any 
court, arbitrator, or administrative body, 
or otherwise resolved through 
reinstatement or settlement;

(F) The employee transfers from one 
distinct unit of an employer to another 
distinct unit of the same employer; the 
employer may transfer the employee’s 
Form 1-9 to the receiving unit; or

(G) The employee continues his or her 
employment with a related, successor, 
or reorganized employer, provided that 
the employer obtains and maintains 
from the previous records and Forms 1-9 
where applicable. For this purpose, a

related, successor, or reorganized 
employer includes:

(1) The same employer at another 
location;

[2] An employer who continues to 
employ some or all of a previous 
employer’s workforce in cases involving 
a corporate reorganization, merger, or 
sale of stock or assets; or

(5) An employer who continues to 
employ some or all of another 
employer’s workforce where both 
employers belong to the same multi­
employer association and employees 
continue to work in the same bargaining 
unit under the same collective 
bargaining agreement.

(2) Retention and Inspection o f Form 
1-9. (i) Form 1-9 must be retained by an 
employer or a recruiter or referrer for a 
fee for the following time periods:

(A) In the case of an employer, three 
years after the date of the hire or one 
year after the date the individual’s 
employment is terminated, whichever is 
later; or

(B) In the case of a recruiter or 
referrer for a fee, three years after the 
date of the referral.

(ii) Any person or entity required to 
retain Forms 1-9 in accordance with this 
section shall be provided with at least 
three days notice prior to an inspection 
of the Forms by an authorized Service 
officer. At the time of inspection, the 
Forms 1-9 must be made available at the 
location where the request for 
production was made, or if the Forms I-  
9 are kept at another location, at the 
nearest Service office to that location.
No subpoena or warrant shall be 
required for such inspection. Any refusal 
or delay in presentation of the Forms 1-9 
for inspection is a violation of the 
retention requirements as set forth in 
section 274A(b)(3) of the Act. In 
addition, if the person or entity has not 
complied with a request to present the 
Forms 1-9, any Service officer listed in 
section 242.1 of this chapter may compel 
production of the Forms 1-9 by issuing a 
subpoena.

(3) Copying o f documentation. An 
employer or a recruiter or referrer for a 
fee may, but is not required to, copy a 
document presented by an individual 
solely for the purpose of complying with 
the verification requirements of this 
section. If such copy is made, it must be 
retained with the Form 1-9. The 
retention requirements in paragraph 
(b)(2) of this section do not apply to the 
photocopies.

(4) Limitation on use o f Form 1-9. Any 
information contained in or appended to 
the Form 1-9, including copies of 
documents listed in paragraph (c) of this 
section used to verify an individual’s 
identity or employment eligibility, may

be used only for enforcement of the Act 
and Sections 1001,1028,1546, or 1621 of 
Title 18, United States Code.

(c) Employment verification
requirements in the case o f hiring an 
individual who was previously 
employed. (1) When an employer hires 
an individual whom he or she has 
previously employed, if the employer 
has previously completed the Form 1-9 
and complied with the verification 
requirements set forth in paragraph (b) 
of this section with regard to the 
individual, the employer may (in lieu of 
completing a new Form 1-9) inspect the 
previously completed Form 1-9 and: <

(1) If upon inspection of the Form 1-9 
relating to the individual, the employer 
determines that the Form 1-9 relates to 
the individual and that the individual is 
eligible to work, no additional 
verification or new Form 1-9 need be 
completed if the individual is hired 
within three years of the initial 
execution of the Form 1-9; or

(ii) If upon inspection of the Form 1-9, 
the employer determines that the 
individual is no longer eligible to work 
in the United States, the employer shall 
not rehire the individual unless he or she 
follows the updating procedures in 
paragraph (b)(l)(vii) of this section.

(2) For purposes of retention of the 
Form 1-9 by an employer for a 
previously employed individual hired 
pursuant to paragraph (c)(1) of this 
section, the employer shall retain the 
Form 1-9 for a period of three years 
commencing from the date of the initial 
execution of the Form 1-9 or one year 
after the individual’s employment is 
terminated, whichever is later.

(d) Employment verification 
requirements in the case o f recruiting or 
referring for a fee an individual who 
was previously recruited or referred. (1) 
When a recruiter or referrer for a fee 
refers an individual for whom he or she 
has previously completed a Form 1-9, 
and the recruiter or referrer has 
completed the Form 1-9 and complied 
with the verification requirements set 
forth in paragraph (b) of this section 
with regard to the individual, the 
recruiter or referrer may (in lieu of 
completing a new Form 1-9) inspect the 
previously completed Form 1-9 and:

(i) If upon inspection of the Form 1-9 
relating to the individual, the recruiter or 
referrer determines that the Form 1-9 
relates to the individual and that the 
individual is authorized to work, no 
additional verification or new Form 1-9 
need be completed if the individual is 
referred within three years of the initial 
execution of the Form 1-9: or

(ii) If upon inspection of the Form 1-9, 
the recruiter or referrer determines that
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the individual is no longer authorized to 
work in the United States, the recruiter 
or referrer shall not refer the individual 
for employment unless he or she follows 
the updating procedures in paragraph 
(b)(1) (vii) of this section.

(2) For purposes of retention of the 
Form 1-9 by a recruiter or referrer for a 
previously referred individual pursuant 
to paragraph (d)(1) of this section, the 
recruiter or referrer shall retain the Form 
1-9 for a period of three years 
commencing from the date of the initial 
execution of the Form 1-9.

§ 274a.3 Continuing employment of 
unauthorized aliens.

An employer who continues the 
employment of an employee hired after 
November 6,1986, knowing that the 
employee is or has become an 
unauthorized alien with respect to that 
employment, is in violation of section 
274(a)(2) of the Act.

§ 274a.4 Good faith defense.

An employer or a recruiter or referrer 
for a fee for employment who shows 
good faith compliance with the 
employment verification requirements of 
§ 274a.2(b) of this part shall have 
established a rebuttable affirmative 
defense that the person or entity has not 
violated section 274A(a)(l)(A) of the Act 
with respect to such hiring, recruiting, or 
referral.

§ 274a.5 Use of labor through contract
Any person or entity who knowingly 

uses a contract, subcontract, or 
exchange entered into, renegotiated, or 
extended after the date of enactment, to 
obtain labor or services of an 
unauthorized alien shall be considered 
to have hired the alien for employment 
in the United States in violation of 
section 274A(a)(l)(A) of the Act.

§ 274a.6 State employment agencies.
(a) General. A state employment 

agency as defined in § 274a.l of this part 
may, but is not required to, verify 
employment eligibility pursuant to 
section 274A(b) of the Act. However, 
should a state employment agency 
choose to do so, it must:

(1) Complete the verification process 
for all individuals referred;

(2) Complete the verification process 
in accordance with the requirements of 
§ 274a.2(b) of this part;

(3) Issue to an individual it refers a 
certification as set forth in paragraph (c) 
of this section, in which case an 
employer who hires the individual shall 
be deemed to have complied with the 
verification requirements of
§ 274a.2(b)(l) of this part, provided that 
the certification is retained by the 
employer in the same manner prescribed

for Form 1-9 in § 274a.2(b)(2) of this part; 
and

(4) Require the surrender of the 
certification back to the agency by the 
individual referred, if he or she is not 
hired as a result of the referral.

(b) Compliance with the provisions o f 
section 274A of the Act. State 
employment agencies which choose to 
verify employment eligibility of 
individuals pursuant to § 274a.2(b) of 
this part shall comply with all 
provisions of section 274A of the Act 
and the regulations issued thereunder, 
and are subject to the penalties 
provided in § 274a.l0 of this part for 
failure to comply.

(c) Procedures for state employment 
agency certification. All certifications 
issued by a state employment agency 
pursuant to paragraph (a)(3) of this 
section shall conform to the following 
standards. They must:

(1) Be issued on official agency 
letterhead, signed by an appropriately 
designated official, and contain the 
embossed seal of the agency;

(2) Be addressed to the particular 
employing entity to which the individual 
is referred, and contain identifying data 
concerning the individual being referred;

(3) Certify that the state agency has 
complied with the requirements of 
section 274A(b) of the Act concerning 
verification of the identity and 
employment eligibility of the individual 
referred, and determined that the 
individual is-«uthorized.tP work in the 
United States;

(4) Clearly stipulate any restrictions, 
conditions, or other limitations which 
relate to the individual’s employment 
eligibility in the United States; and

(5) State that the employer is not 
required to reverify the individual’s 
identity or employment eligibility, but 
must retain the certification letter in lieu 
of Form 1-9.

(d) Procedures for individuals who 
are certified by state employment 
agencies. Any individual referred to a 
potential employer by a state 
employment agency pursuant to this 
section shall present the original 
certification to that employer. If the 
referred individual is hired, the 
certification shall be provided by the 
individual to the employer for retention. 
If the referred individual is not hired, the 
original cetification shall be surrendered 
by the individual to the state 
employment agency which issued the 
certificate. No copies shall be made of 
this certification, except as provided in 
paragraph (e) of this section.

(e) Retention o f state employment 
agency certifications. Certifications 
issued by state employment agencies 
pursuant to this section shall be retained

in the same manner and for the same 
period as Form 1-9:

(1) In original form by the state 
employment agency, upon surrender by 
the individual referred if he or she is not 
hired; or

(2) In duplicate form by the state 
employment agency if the individual 
referred is hired; and

(3) In original form by the employer if 
the individual referred is hired.

§ 274a.7 Pre-enactment provisions for 
employees hired prior to November 7,1986.

(a) The penalties provisions as set 
forth in section 274A (e) and (f) of the 
Act for violations of section 274A (a)(2) 
and (b) of the Act shall not apply to the 
“continuing employment” of an 
employee who was hired prior to 
November 7,1986. For purposes of this 
section, "continuing employment” is 
defined in § 274a.2(b)(vi) of this part.

(b) For purposes of this section, an 
employee who was hired prior to 
November 7,1986 shall lose his or her 
pre-enactment status if the employee:

(1) Quits; or
(2) Is terminated by the employer; the 

term termination shall include, but is not 
limited to, situations in which an 
employee is subject to seasonal 
employment; or

(3) Is excluded or deported from the
United States or departs the United 
States under an order of voluntary 
departure.—  ......

§ 274a.8 Prohibition of indemnity bonds.

(a) General. It is unlawful for a person 
or other entity, in hiring or recruiting or 
referring for a fee for employment of an 
individual, to require the individual to 
post a bond or security, to pay or agree 
to pay an amount, or otherwise to 
provide a financial guarantee or 
indemnity, against any potential liability 
arising under this part relating to such 
hiring, recruiting, or referring of the 
individual. However, this prohibition 
does not apply to performance clauses 
which are stipulated by agreement 
between contracting parties.

(b) Penalty. Any person or other entity 
who requires any individual to post a 
bond or security as stated in this section 
shall, after notice and opportunity for an 
administrative hearing in accordance 
with section 274A(e)(3)(B) of the Act, be 
subject to a civil fine of $1,000 for each 
violation and to an administrative order 
requiring the return to the individual of 
any amounts received in violation of 
this section or, if the individual cannot 
be located, to the general fund of the 
Treasury.
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§ 274a.9 Enforcement procedures.

(a) Procedures for the filing of 
complaints. Any person or entity having 
knowledge of a violation or potential 
violation of section 274A of the Act may 
submit a signed, written complaint in 
person or by mail to the Service office 
having jurisdiction over the business or 
residence of the potential violator. The 
signed, written complaint must contain 
sufficient information to identify both 
the complainant and the potential 
violator, including their names and 
addresses. The complaint should also 
contain detailed factual allegations 
relating to the potential violation 
including the date, time and place that 
the alleged violation occurred and the 
specific act or conduct of the employer 
alleged to constitute a violation of the 
Act. Written complaints may be 
delivered either by mail to the 
appropriate Service office or by 
personally appearing before any 
immigration officer at a Service office.

(b) Investigation. The Service may 
conduct investigations for violations on 
its own initiative and without having 
received a written complaint When the 
Service receives a complaint from a 
third party, it shall investigate only 
those complaints which have a 
reasonable probability of validity. If it is 
determined after investigation that the 
person or entity has violated section 
274A of the Act, the Service shall issue 
and serve upon the alleged violator a 
citation or a Notice of Intent to Fine. 
Service officers shall have reasonable 
access to examine any relevant 
evidence of any person or entity being 
investigated.

(c) Citation and notice of intent to 
fine. If after investigation the Service 
determines that a person or entity has 
violated section 274A of the Act for the 
first time during the citation period (June
1,1987 through May 31,1988) the Service 
shall issue a citation. If after 
investigation the Service determines 
that a person or entity has violated 
section 274A of the Act for the second 
time during the citation period or for the 
first time after May 31,1988, the 
proceeding to assess administrative 
penalties under section 274A of the Act 
is commenced by the Service by issuing 
a Notice of Intent to Fine on Form 1-762. 
Service of this Notice shall be 
accomplished pursuant to Part 103 of 
this chapter. The person or entity 
identified in the Notice of Intent to Fine 
shall be known as the respondent. The 
Notice of Intent to Fine may be issued 
by an officer defined in § 242.1 of this 
chapter with concurrence of the District 
Counsel or his or her designee.

[1) Contents of the notice of intent to 
fine, (i) The Notice of Intent to Fine will 
contain a concise statement of factual 
allegations informing the respondent
of the act or conduct alleged to be in 
violation of law, a designation of the 
charge(s) against the respondent, the 
statutory provisions alleged to have 
been violated, and the penalty that will 
be imposed.

(ii) The Notice of Intent to Fine will 
provide the following advisals to the 
respondent:

(A) That the person or entity has the 
right to representation by counsel of his 
or her own choice at no expense to the 
government;

(B) That any statement given may be 
used against the person or entity;

(C) That the person or entity has the 
right to request a hearing before an 
Administrative Law Judge pursuant to 5 
U.S.C. 554-557, and that such request 
must be made within 30 days from the 
service of the Notice of Intent to Fine ;

(D) That the Service will issue a final 
order in 45 days if a written request for 
a hearing is not timely received and that 
there will be no appeal of the final 
order.

(d) Answer to notice of intent to fine. 
(1) If a respondent contests the issuance 
of a Notice of Intent to Fine, he or she 
must, by mail, serve a written answer 
responding to each allegation listed in 
the Notice and request a hearing within 
thirty days from the issuance of the 
Notice.

(2) If the respondent does not file an 
answer within thirty days, the Service 
shall issue a final order to which there is 
no appeal.
§274a.10 Penalties.

(a) Criminal penalties. An employer 
or a recruiter or referrer for a fee who 
engages in a pattern and practice of 
violating section 274A(a)(l)(A) or (a)(2) 
of the Act, may be fined not more than 
$3,000 for each unauthorized alien, 
imprisoned for not more than six months 
for the entire pattern or practice, or 
both, notwithstanding the provisions of 
any other Federal law relating to fine 
levels.

(b) Civil penalties. An employer or a 
recruiter or referrer for a fee may face 
civil penalties for a violation of section 
274A of the Act. Civil penalties may be 
imposed by the Service or an 
Administrative Law Judge for violations 
under section 274A of the Act. In 
determining the level of the penalties 
that will be imposed, a finding of more 
than one violation in the course of a 
single proceeding or determination will 
be counted as a single violation. 
However, a single violation will include 
penalties for each unauthorized alien

who is determined to have been 
knowingly hired or recruited or referred 
for a fee.

(1) A respondent found by the Service 
(if the respondent fails to request a 
hearing) or an Administrative Law Judge 
(at a hearing) to have knowingly hired 
or to have knowingly recruited or 
referred for a fee unauthorized alien for 
employment in the United States or to 
have knowingly continued to employ an 
unauthorized alien, shall be subject to 
the following order:

(1) To cease and desist from such 
behavior;

(ii) To pay a civil fíne according to the 
following schedule:

(A) First violation—not less than $250 
and not more than $2,000 for each 
unauthorized alien; or

(B) Second violation—not less than 
$2,000 and not more than $5,000 for each 
unauthorized alien; or

(C) More than two violations—not 
less than $3,000 and not more than 
$10,000 for each unauthorized alien; and

(iii) To comply with the requirements 
of section 274a.2(b) of this part, and to 
take such other remedial action as is 
appropriate.

(2) A respondent determined by the 
Service (if a respondent fails to request 
a hearing) or by an Administrative Law 
Judge to have failed to comply with the 
employment verification requirements 
as set forth in § 274a.2(b) of this part, 
shall be subject to a civil penalty in an 
amount of not less than $100 and not 
more than $1,000 for each individual 
with respect to whom such violation 
occurred. In determining the amount of 
the penalty, consideration shall be given 
to:

(i) The size of the business of the 
employer being charged;

(ii) The good faith of the employer;
(iii) The seriousness of the violation;
(iv) Whether or not the individual was 

an unauthorized alien; and
(v) The history of previous violations 

of the employer.
(3) Where an order is issued with 

respect to a respondent composed of a 
distinct, physically separate subdivision 
which does its own hiring or its own 
recruiting or referring for a fee for 
employment (without reference to the 
practices of, or under the control of or 
common control with, another 
subdivision) the subdivision shall be 
considered a separate person or entity.

(c) Enjoining pattern or practice 
violations. If the Attorney General has 
reasonable cause to believe that a 
person or entity is engaged in a pattern 
or practice of employment, recruitment 
or referral in violation of section 
274A(a)(l)(A) or (2) of the Act, the
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Attorney General may bring civil action 
in the appropriate United States District 
Court requesting relief, including a 
permanent or temporary injunction, 
restraining order, or other order against 
the person or entity, as the Attorney 
General deems necessary.

§274a.11 Special rule for legalization, 
special agricultural worker, and Cuban/ 
Haitian entrant adjustment applicants.

An individual who claims to be 
eligible, and who intends to apply or has 
applied, for benefits pursuant to Section 
245A or 210 of the Act or section 202 of 
the Immigration and Reform and Control 
Act of 1986, is authorized to work 
without presenting an employer or a 
recruiter or referrer for a fee with 
documentary evidence of work 
authorization. When an individual 
indicates to an employer or a recruiter 
or referrer for a fee that he or she claims 
to qualify for such benefits and that he 
or she intends to apply or has applied 
for such benefits, he or she shall attest 
to that fact by checking on the Form 1-9, 
the third box of Part 1 (Employee 
Information and Verification) and noting 
“Special Rule” in the space after “Alien
Number A________ ” and "September 1,
1987” in the space after “expiration of 
employment authorization.” The 
individual must also provide a document 
listed in § 274a.2(b)(l)(v)(B) of this part 
that establishes identity. The employer 
shall follow all of the employment 
verification procedures set forth in 
§ 274a.2(b) of this part except that the 
employer or the recruiter or referrer for 
a fee shall note on the Form 1-9 that the 
individual has stated his or her intention 
to seek such benefits by writing on the 
Form 1-9 in Section 2—“Employer 
Review and Verification” under List C 
(“Documents that Establish Employment 
Eligibility”) in the space after 
“Document Identification” the words 
“Special Rule” and in the space after 
"Expiration Date,” "September 1,1987”. 
After September 1,1987, such 
individuals, employers and recruiters 
and referrers for a fee will be required to 
fully comply with all provisions of 
§ 274a.2(b) of this part. Employers, 
recruiters, and referrers, however, may 
update the Form 1-9 if they follow the 
procedures set forth in § 274a.2(b)(2) of 
this part.

Subpart B— Employment Authorization

§ 274a. 12 Classes of aliens authorized to 
accept employment

(a) Aliens authorized employment 
incident to status. Pursuant to the 
statutory or regulatory reference cited, 
the following classes of aliens are 
authorized to be employed in the United

States without restrictions as to location 
or type of employment as a condition of 
their admission or subsequent change to 
one of the indicated classes, and 
specific employment authorization need 
not be requested:

(1) An alien who is a lawful 
permanent resident (with or without 
conditions pursuant to section 216 of the 
Act), as evidenced by Form 1-151 or 
Form 1-551 issued by the Service;

(2) An alien admitted to the United 
States as a lawful temporary resident 
pursuant to section 245A or 210 of the 
Act, as evidenced by an employment 
authorization document issued by the 
Service;

(3) An alien admitted to the United 
States as a refugee pursuant to section 
207 of the Act for the period of time in 
that status, as evidenced by an 
employment authorization document 
issued by the Service;

(4) An alien paroled into the United 
States as a refugee for the period of time 
in that status, as evidenced by an 
employment authorization document 
issued by the Service;

(5) Ail alien granted asylum under 
section 208 of the Act for the period of 
time in that status, as evidenced by an 
employment authorization document 
issued by the Service;

(6) An alien admitted to the United 
States as a nonimmigrant fiance or 
fiancee pursuant to section 101(a)(15)(K) 
of the Act, or an alien admitted as the 
child of such alien, for the period of 
admission of the United States, as 
evidenced by an employment 
authorization document issued by the 
Service;

(7) An alien admitted as a parent (N- 
8) or dependent child (N-9) of an alien 
granted permanent residence under 
section 101 (a)(27)(I) of the Act, as 
evidenced by an employment 
authorization document issued by the 
Service;

(8) An alien admitted to the United 
States as a citizen of the Federated 
States of Micronesia (CFA/FSM) or of 
the Marshall Islands (CFA/MIS) 
pursuant to agreements between the 
United States and the former trust 
territories, as evidenced by an 
employment authorization document 
issued by the Service;

(9) An alien granted suspension of 
deportation under section 244(a) of the 
Act for the period of time in that status, 
as evidenced by an employment 
authorization document issued by the 
Service;

(10) An alien granted withholding of 
deportation under section 243(h) of the 
Act for the period of time in that status, 
as evidenced by an employment

authorization document issued by the 
Service; or

(11) An alien who has been granted 
extended voluntary departure by the 
Attorney General as a member of a 
nationality group pursuant to a request 
by the Secretary of State. Employment is 
authorized for the period of time in that
status as evidenced by Form I-_issued
by the Service.

(b) Aliens authorized for employment 
with a specific employer incident to 
status. The following classes of 
nonimmigrant aliens are authorized to 
be employed in the United States by the 
specific employer and subject to the 
restrictions described in the section(s) of 
this chapter indicated as a condition of 
their admission in, or subsequent change 
to, such classification. An alien in one of 
these classes is not issued an 
employment authorization document by 
the Service:

(1) A foreign government official (A-l 
or A-2), pursuant to § 214.2(a) of this 
chapter. An alien in this status may be 
employed only by the foreign 
government entity;

(2) An employee of a foreign 
government official (A-3), pursuant to 
§ 214.2(a) of this chapter. An alien in 
this status may be employed only by the 
foreign government official;

(3) A foreign government official in 
transit (C-2 or C-3), pursuant to
§ 214.2(c) of this chapter. An alien in 
this status may be employed only by the 
foreign government entity;

(4) A nonimmigrant crewman (D-l or 
D-2) pursuant to § 214.2(d), and Parts 
252 and 253, of this chapter. An alien in 
this status may be employed only in a 
crewman capacity on the vessel or 
aircraft of arrival, or on a vessel or 
aircraft of the same transportation 
company, and may not be employed in 
connection with domestic flights or 
movements of a vessel or aircraft;

(5) A nonimmigrant treaty trader (E-l) 
or treaty investor (E-2), pursuant to
§ 214.2(e) of this chapter. An alien in 
this status may be employed only by the 
treaty-qualifying company through 
which the alien attained the status. 
Employment authorization does not 
extend to the dependents of the 
principal treaty trader or treaty investor 
(also designated "E’l ” or "E-2”), other 
than those specified in paragraph (c)(2) 
of this section;

(6) A nonimmigrant student (F-l) 
pursuant to § 214.2(f)(9) of this chapter. 
An alien in this status may be employed 
only in accordance with the following 
conditions:

(i) On campus for not more than 
twenty hours a week while school is in 
session; or
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(ii) On campus full time when school 
is not in session if the student is eligible 
and intends to register for the next term 
or session. In addition, a nonimmigrant 
student (F—1) may engage in a work- 
study program as part of the regular 
curriculum available within the 
student’s program of study in 
accordance with the conditions 
specified in § 214.2(f) (10) of this chapter;

(7} A representative of an 
international organization (G -l, G-2, G - 
3, or G-4), pursuant to § 214.2(g) of this 
chapter. An alien in this status may be 
employed only by the foreign 
government entity or the international 
organization;

(8) A personal employee of an official 
or representative of an international 
organization (G-5), pursuant to
§ 214.2(g) of this chapter. An alien in 
this status may be employed only by the 
official or representative of the 
international organization;

(9) A temporary worker or trainee (H-
1, H-2A, H-2B, or H-3), pursuant to
§ 214.2(h) of this chapter. An alien in 
this status may be employed only by the 
petitioner through whom the status was 
obtained;

(10) An information media 
representative (I), pursuant to § 214.2(i) 
of this chapter. An alien in this status 
may be employed only for the 
sponsoring foreign news agency or 
bureau. Employment authorization does 
not extent to the dependents of an 
information media representative (also 
designated “I”);

(11) An exchange visitor (J—1), 
pursuant to § 214.2(j) of this chapter. An 
alien in this status may be employed 
only by the exchange visitor program 
sponsor or appropriate designee and 
within the guidelines of the program 
approved by the United States 
Information Agency;

(12) An intra-company transferee (L- 
1), pursuant to § 214.2(1) of this chapter. 
An alien in this status may be employed 
only by the petitioner through whom the 
status was obtained;

(13) Officers and personnel of the 
armed services of nations of the North 
Atlantic Treaty Organization, and 
representatives, officials, and staff 
employees of NATO (NATO-1, NATO-
2, NATO-3, NATO-4, NATO-5 and 
NATO-6), pursuant to § 214.2(o) of this 
chapter. An alien in this status may be 
employed only by NATO;

(14) An attendant, servant or personal 
employee (NATO-7) of an alien 
admitted as a NATO-1, NATO-2, 
NATO-3, NATO-4, NATO-5, or NATO- 
6, pursuant to § 214.2(o) of this chapter. 
An alien admitted under this 
classification may be employed only by

the NATO alien through whom the 
status was obtained; or

(15) A nonimmigrant alien within the 
class of aliens described in paragraphs 
(b)(9)» (11)» and (12) of this section 
whose status has expired but who has 
filed a timely application for an 
extension of such status pursuant to 
§214.2 of this chapter. These aliens are 
authorized to continue employment with 
the same employer for a period not to 
exceed 120 days beginning on the date 
of the expiration of the authorized 
period of stay. If the alien’s application 
for extension of stay has not been 
adjudicated within this period, the alien 
may apply to the district director for 
employment authorization pursuant to 
paragraph (c)(15) of this section.

(c) Aliens who must apply for 
employment authorization. Any alien 
within a class of aliens described in this 
section must apply for work 
authorization. If authorized, such an 
alien may accept employment subject to 
any restrictions indicated in the 
regulations or cited on the employment 
authorization document:

(1) An alien spouse or unmarried 
dependent son or daughter of a foreign 
government official (A -l or A-2) 
pursuant to § 214.2(a)(2) of this chapter, 
or the dependent of an employee of a 
foreign government official (A-3) 
pursuant to § 214.2(a)(3) of this chapter;

(2) An alien spouse or unmarried 
dependent son or daughter of an alien 
employee of the Coordination Council 
for North American Affairs (El—1) 
pursuant to § 214.2(e) of this chapter;

(3) A nonimmigrant (F-l) student who:
(i) Is seeking off-campus employment 

authorization due to economic necessity 
pursuant to § 214.2(f) of this Chapter;

(ii) Is seeking employment for 
purposes of practical training pursuant 
to § 214.2(f) of this chapter. The alien 
may be employed only in an occupation 
which is directly related to his or her 
course of studies; or

(iii) Has been offered employment 
under the sponsorship of an 
international organization within the 
meaning of the International 
Organization Immunities Act (59 Stat. 
669), if such international organization 
provides written certification to the 
district director having jurisdiction over 
the intended place of employment that 
the proposed employment is within the 
scope of the organization’s sponsorship;

(4) An alien spouse or unmarried 
dependent son or daughter of an officer 
or employee of an international 
organization (G-4) pursuant to § 214.2(g) 
of this chapter;

(5) An alien spouse or minor child of 
an exchange visitor (J-2) pursuant to
§ 214.2(j) of this chapter;

(6) A nonimmigrant (M -l) student 
seeking employment for practical 
training pursuant to § 214.2(m) of this 
chapter following completion of studies 
if such employment is directly related to 
the student’s course of study;

(7) A dependent of an alien classified 
as NATO-1 through NATO-7 pursuant 
to § 214.2(n) of this chapter;

(8) Any alien who has filed a non- 
frivolous application for asylum 
pursuant to Part 208 of this chapter. 
Employment authorization shall be 
granted in increments not exceeding one 
year during the period the application is 
pending (including any period when an 
administrative appeal or judicial review 
is pending) and shall expire on a 
specified date;

(9) Any alien who has hied an 
application for adjustment of status to 
lawful permanent resident pursuant to 
Part 245 of this chapter. Employment 
authorization shall be granted in 
increments not exceeding one year 
during the period the application is 
pending (including any period when an 
administrative appeal or judicial review 
is pending) and shall expire on a 
specified date;

(10) Any alien who has filed an 
application for suspension of 
deportation pursuant to Part 244 of this 
chapter, if the alien establishes an 
economic need to work. Employment 
authorization shall be granted in 
increments not exceeding one year 
during the period the application is 
pending (including any period when an 
administrative appeal or judicial review 
is pending) and shall expire on a 
specified date;

(11) Any alien paroled into the United 
States temporarily for emergent reasons 
or reasons deemed strictly in the public 
interest pursuant to § 212.5 of this 
chapter;

(12) Any deportable alien granted 
voluntary departure, either prior to or 
after hearing, for reasons set forth in 
1242.5(a)(2) (v), (vi), or (viii) of this 
chapter may be granted permission to be 
employed for that period of time prior to 
the date set for voluntary departure 
including any extension granted beyond 
such date. Factors which may be 
considered in adjudicating the 
employment application of an alien who 
has been granted voluntary departure 
are the following:

(i) The length of voluntary departure 
granted;

(ii) The existence of a dependent 
spouse and/or children in the United 
States who rely on the alien for support;

(iii) Whether there is a reasonable 
chance that legal status may ensue in 
the near future; and
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(iv) Whether there is a reasonable 
basis for consideration of discretionary 
relief.

(13) Any alien against whom 
exclusion or deportation proceedings 
have been instituted, who does not have 
a final order of deportation or exclusion, 
and who is not detained may be granted 
temporary employment authorization if 
the district director determines that 
employment is appropriate. Factors 
which may be considered by the district 
director in adjudicating the employment 
application of such an alien are the 
following:

(i) The existence of the economic 
necessity to be employed;

(ii) The existence of a dependent 
spouse and/or children in the United 
States who rely on the alien for support;

(iii) Whether there is a reasonable 
chance that legal status may ensue in 
the near future; and

(iv) Whether there is a reasonable 
basis for consideration of discretionary 
relief;

(14) An alien who has been granted 
deferred action, an act of administrative 
convenience to the government which 
gives some cases lower priority, if the 
alien establishes an economic necessity 
for employment;

(15) A nonimmigrant alien within the 
class of aliens described in paragraphs 
(b)(9), (11). and (12) of this section 
whose application for extension of stay 
has not been adjudicated within the 120- 
day period as set forth in paragraph 
(b)(15) of this section.

(d) Basic criteria to establish 
economic necessity. Title 45—Public 
Welfare, Poverty Guidelines, 45 CFR 
1060.2 should be used as the basic 
criteria to establish eligibility for 
employment authorization when the 
alien’s economic necessity is identified 
as a factor. The alien shall submit an 
application for employment 
authorization listing his or her assets, 
income, and expenses as evidence of his 
or her economic need to work. 
Permission to work granted on the basis 
of the alien’s application for 
employment authorization may be 
revoked under §274a.l4 of this chapter 
upon a showing that the information 
contained in the statement was not true 
and correct.
§ 274a. 13 Application for employment 
authorization.

(a) General. An application (in the 
form of a written request) for 
employment authorization by an alien 
under § 274.12(c) of this chapter shall be 
filed with the district director having 
jurisdiction over the applicant’s 
residence. Except for paragraph (c)(8) of 
this section, the approval of an 
application for employment 
authorization shall be within the

discretion of the district director. Where 
economic necessity is identified as a 
factor, the alien must provide 
information regarding his or her assets, 
income, and expenses on the application 
for employment authorization.

(b) Approval o f application. If the 
application is granted, the alien shall be 
notified of the decision and issued 
employment authorization for a specific 
period of time. Such authorization shall 
be subject to any conditions noted on 
the employment authorization 
document.

(c) Denial o f application. If the 
application is denied, the applicant shall 
be notified in writing of the decision and 
the reasons for the denial. There shall 
be no appeal from the denial of the 
application.

(d) Interim employment authorization. 
The district director shall adjudicate the 
application for employment 
authorization within 60 days from the 
date of receipt of the application by the 
Service or the date of receipt of a 
returned application by the Service. 
Failure to complete the adjudication 
within 60 days will result in the grant of 
interim employment authorization for a 
period not to exceed 120 days. Such 
authorization shall be subject to any 
conditions noted on the employment 
authorization document. However, if the 
district director adjudicates the 
application prior to the expiration date 
of the interim employment authorization 
and denies the individual’s employment 
authorization application, the 
employment authorization granted 
under this section shall automatically 
terminate.
§ 274a.14 Termination of employment 
authorization.

(a) Automatic termination of 
employment authorization. i

(1) Employment authorization granted 
under § 274a.l2(c) of this chapter shall 
automatically terminate upon the 
occurrence of one of the following 
events:

(1) The expiration date specified by 
the Service on the employment 
authorization document is reached;

(ii) Exclusion or deportation 
proceedings are instituted (however, this 
shall not preclude the authorization of 
employment pursuant to § 274a.l2(c) of 
this part where appropriate); or

(iii) The alien is granted voluntary 
departure.

(2) Termination of employment 
authorization pursuant to this paragraph 
does not require the service of a notice 
of intent to revoke; employment 
authorization terminates upon the 
occurrence of any event enumerated in 
paragraph (a)(1) of this section.

However, automatic revocation under 
this section does not preclude 
reapplication for employment 
authorization under § 274.12(c) of this 
part.

(b) Revocation o f employment 
authorization— (1) Basis for revocation 
of employment authorization. 
Employment authorization granted 
under § 274a.l2(c) of this chapter may 
be revoked by the district director:

(1) Prior to the expiration date, when it 
appears that any condition upon which 
it was granted has not been met or no 
longer exists, or for good cause shown, 
or

(ii) Upon a showing that the 
information contained in the application 
is not true and correct.

(2) Notice o f intent to revoke 
employment authorization. When a 
district director determines that 
employment authorization should be 
revoked prior to the expiration date 
specified by the Service, he or she shall 
serve written notice of intent to revoke 
the employment authorization. The 
notice will cite the reasons indicating 
that revocation is warranted. The alien 
will be granted a period of fifteen days 
from the date of service of the notice 
within which to submit countervailing 
evidence. The decision by the district 
director shall be final and no appeal 
shall lie from the decision to revoke the 
authorization.

(c) Automatic termination of 
temporary employment authorization 
granted prior to June 1,1987. (1) 
Temporary employment authorization 
granted prior to June 1,1987, pursuant to 
8 CFR 109.1(b), or its redesignation as
§ 274a.l2(c) of this part, shall 
automatically terminate on the date 
specified by the Service on the 
document issued to the alien, or on June 
1,1988, whichever is earlier. Automatic 
termination of temporary employment 
authorization does not preclude a 
subsequent application for temporary 
employment authorization.

(2) A document issued by the Service 
prior to June 1,1987, that authorizes 
temporary employment authorization for 
any period beyond June 1,1988, is null 
and void pursuant to paragraph (c)(1) of 
this section, and must be surrendered to 
the Service on the date that the 
temporary employment authorization 
terminates or on June 1,1988, whichever 
is earlier. The alien shall be issued a 
new employment authorization 
document at the time the document is 
surrendered to the Service if the alien is 
eligible for temporary employment 
authorization pursuant to § 274a.l2(c) of 
this chapter.

(3) No notice of intent to revoke is 
necessary for the automatic termination 
of temporary employment authorization 
pursuant to this part.

Dated: April 28,1987.
Alan C. Nelson,
Commissioner, Immigration and 
Naturalization Service.
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