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New HS Subheading Countries Granted Waiver

9503.90.70................................................. Other......................................................... 6 8 % . Free(A E) 70%.

[FR Doc. 87-4855 Filed 3-5-87; 8:45 am] 
BILLING CODE 3190-01-M

VETERANS ADMINISTRATION

Advisory Committee on Structural 
Safety of Veterans Administration 
Facilities; Meeting

The Veterans Administration gives 
notice under Public Law 92-463 that a 
meeting of the Advisory Committee on 
Structural Safety of Veterans 
Administration Facilities will be held in 
Room 442, of the Lafayette Building, 811 
Vermont Avenue, NW., Washington,
DC, on May 1,1987, at 10 a.m. The 
committee members will review 
Veterans Administration construction 
standards and criteria relating to fire, 
earthquake and other disaster resistant 
construction.

The meeting will be open to the public 
up to the seating capacity of the room. 
Because of the limited seating capacity, 
it will be necessary for those wishing to 
attend to contact Mr. Richard D. 
McConnell, Director, Structural 
Engineering Service, Office of Facilities, 
Veterans Administration Central Office 
(phone 202-233-2864) prior to April 17, 
1987.

Dated: February 19,1987.

By direction of the Administrator. 
Rosa Maria Fontanez,
Committee Management Officer.
FR Doc. 87-4692 Filed 3-5-87; 8:45 am] 
BILLING CODE 8320-01-M

Scientific Review and Evaluation 
Board for Health Systems Research 
and Development; Meeting

The Veterans Administration gives 
notice under the provisions of Pub. L. 
92-463 that a meeting of the Scientific 
Review and Evaluation Board for Health 
Systems Research and Development will 
be held at the Park Terrace Hotel, 1515 
Rhode Island Avenue NW., Washington, 
DC on March 10 and 11,1987. The 
meeting will open at 8 a.m. on March 10 
and 11 and adjourn at 5 p.m. on March 
10 and 3:30 p.m. on March 11,1987. The 
purpose of the meeting will be to review 
research and development applications 
for scientific and technical merit and to 
make recommendations to the Acting 
Chief, Health Systems Research and 
Development Division regarding their 
funding.

The meeting will be open to the public 
(to the seating capacity of the room) at 
the start of the March 10th session for 
approximately one hour to cover 
administrative matters and to discuss 
the general status of the program. During 
the closed session, the Board will be 
reviewing research and development 
applications. This review involves oral 
review, staff and consultant critiques of

research protocols, and similar 
documents that necessitate the 
consideration of personnel 
qualifications and the performance and 
competence of individual investigators.

Disclosure of such information would 
constitute a clearly unwarranted 
invasion of personal privacy. Premature 
disclosure of Board recommendations 
would be likely to significantly frustrate 
implementation of final proposed 
actions. Thus, the closing is in 
accordance with section 552b, 
subsections (c)(4), (c)(6), and (c)(9)(B), 
Title 5, United States Code and the 
determination of the Administrator of 
Veterans Affairs under section 10(d) of 
Pub. L. 92-463 as amended by section 
5(c) of Pub. L. 94-409.

Due to the limited seating capacity of 
the room those who plan to attend the 
open session should contact Mrs. 
Carolyn Smith, Program Analyst, Health 
Systems Research and Development 
Division, 810 Vermont Avenue NW., 
Washington, DC, 20420, (phone: 202/ 
233-5365) at least 5 days before the 
meeting.

This notice of meeting does not 
appear in the Federal Register at least 15 
days prior to the date of the meeting due 
to delays in administrative processing.

Dated: March 3,1987.
By direction of the Administrator.

Rosa Maria Fontanez,
Committee Management Officer.
[FR Doc. 87-4847 Filed 3-5-87; 8:45 am]
BILLING CODE 8320-01-M
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Sunshine Act Meetings Federal Register 

Vol. 52, No. 44 

Friday, March 6, 1987

This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L  94-409) 5 U.S.C. 552b(e)(3).

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION
DATE AND TIME: 2:00 p.m. (eastern time), 
Monday, March 16,1987.
PLACE: Clarence M. Mitchell, Jr., 
Conference Room No. 200-C on the 2nd 
Floor of the Columbia Plaza Office 
Building, 2401 “E” Street, NW., 
Washington, DC 20507.
STATUS: Part will be open to the public 
and part will be closed to the public. 
MATTERS TO BE CONSIDERED:

Open
1. Announcement of Notation Vote(s)
2. Report on Commission Operations
3. Pre-Complaint Counseling and Complaint

Processing Report for FY1985
4. Proposed Compliance Manual, Section 630,

Volume II, Unions

Closed
1. Litigation Authorization; General Counsel

Recommendations
2. Proposed Commission Decision 

Note.—Any matter not discussed or
concluded may be carried over to a later 
meeting. (In addition to publishing notices on 
EEOC Commission meetings in the Federal 
Register, the Commission also provides a 
recorded announcement a full week in 
advance on future Commission sessions.

Please telephone (202) 634-6748 at all 
times for information on these meetings.
CONTACT PERSON FOR MORE 
INFORMATION: Cynthia C. Matthews, 
Executive Officer at (202) 634-6748.

Date: March 4,1987 
Cynthia C. Matthews,
Executive Secretariat.

This Notice Issued March 4,1987.
[FR Doc. 87-4878 Filed 3^-87; 2:57 pm]
BILUNG CODE 6750-CS-M

FEDERAL MARITIME COMMISSION

TIME AND DATE: 10:00 a.m., March 11, 
1987.
PLACE: Hearing Room One, 1100 L 
Street, NW., Washington, DC 20573.
s t a t u s : Closed.
MATTER TO BE CONSIDERED:

1. Peru Cargo Preference Law—Supreme 
Decree 009-86-TC—Section 19 Status 
Report.

CONTACT PERSON FOR MORE 
INFORMATION: Tony P. Kominoth, 
Assistant Secretary (202) 523-5725 
Tony P. Kominoth,
Assistant Secretary.
[FR Doc. 87-4859 Filed 3-4-87; 12:34 pm] 
BILLING CODE 6730-01-M
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Corrections Federal Register 
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Friday, March 6, 1987

This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Rule, Proposed Rule, and 
Notice documents and volumes of the 
Code of Federal Regulations. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

ACTION

VISTA Literacy Corps Guidelines 

Correction

In notice document 87-4236 beginning 
on page 6028 in the issue of Friday, 
February 27,1987, make the following 
correction:

On page 6029, in the third column, 
under the heading “Programmatic Goals 
and Direction”, in the sixth line, 
“Assistant” should read “Assist”.
BILLING CODE 1505-01-D

DEPARTMENT OF DEFENSE

GENERAL SERVICES 
ADMINISTRATION

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Part 3

[Federal Acquisition Regulation Circular 
84-24]

Federal Acquisition Regulation; Anti- 
Kickback Act of 1986

Correction

In rule document 87-4219 beginning on 
page 6120 in the issue of Friday,
February 27,1987, make the following 
correction:

PART 3—[CORRECTED]

On page 6121, in the first column, 
amendatory instruction 2 should read 
“Section 3.502 is revised and § § 3.502-1 
through 3.502-3 are added to read as 
follows:”

DEPARTMENT OF JUSTICE

Immigration and Naturalization 
Service

8 CFR Part 214

Temporary Alien Workers Seeking 
Classification Under the Immigration 
and Nationality Act

Correction

In rule document 87-3769 beginning on 
page 5738 in the issue of Thursday, 
February 26,1987, make the following 
corrections:

1. On page 5750, in the second column, 
in amendatory instruction 2, in the last 
line, the number one should be the letter„I”

§214.2 [Corrected]
2. On page 5753, in § 214.2(l)(3)(i), in 

the first column, in the second line, 
remove “(4)”.
BILLING CODE 1505-01-D

BILLING CODE 1505-01-D
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Part II

Federal Trade 
Commission
16 CFR Parts 801, 802, and 803 
Premerger Notification; Reporting and 
Waiting Period Requirements; Final Rule 
and Notice of Proposed Rulemaking



7066 Federal Register / Vol. 52, No. 44 / Friday, March 6, 1987 / Rules and Regulations

FEDERAL TRADE COMMISSION

16 CFR Parts 801,802, and 803

Premerger Notification; Reporting and 
Waiting Period Requirements
AGENCY: Federal Trade Commission. 
a c t io n : Final rules.

SUMMARY: These rules amend the 
premerger notification rules, which 
require the parties to certain mergers or 
acquisitions to file reports with the 
Federal Trade Commission and the 
Assistant Attorney General in charge of 
the Antitrust Division of the Department 
of Justice, and to wait a specified period 
of time before consummating such 
transactions. The reporting and waiting 
period requirements are intended to 
enable these enforcement agencies to 
determine whether a proposed merger or 
acquisition might violate the antitrust 
laws if consummated and, when 
appropriate, to seek a preliminary 
injunction in federal court to prevent 
consummation. During the seven years 
the rules have been in effect, the Federal 
Trade Commission, with the 
concurrence of the Assistant Attorney 
General for Antitrust, has amended the 
premerger notification rules several 
times in order to improve the program’s 
effectiveness and to lessen the burden 
of complying with the rules. These 
revisions are intended to reduce further 
the cost to the public of complying with 
the rules and to improve the program’s 
effectiveness.
EFFECTIVE DATE: April 10, 1987.
FOR FURTHER INFORMATION CONTACT: 
John M. Sipple, Jr., Senior Attorney, 
Premerger Notification Office, Bureau of 
Competition, Room 301, Federal Trade 
Commission, Washington, DC 20580. 
Telephone: (202) 326-3100. 
SUPPLEMENTARY INFORMATION:

Regulatory Flexibility Act
These amendments to the Hart-Scott- 

Rodino premerger notification rules are 
largely technical or designed to reduce 
the burden to the public of reporting.
The Commission has determined that 
none of the proposed rules is a major 
rule, as that term is defined in Executive 
Order 12291. The amendments will not 
result in: an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign-

based enterprises in the domestic 
market. None of the amendments 
expands the coverage of the premerger 
notification rules in a way that would 
affect small business. Therefore, 
pursuant to section 605(b) of the 
Administrative Procedure Act, 5 U.S.C. 
605(b), as added by the Regulatory 
Flexibility Act, Pub. L. 96-354 
(September 19,1980), the Federal Trade 
Commission has certified that these 
rules will not have a significant 
economic impact on a substantial 
number of small entities. Section 603 of 
the Administrative Procedure Act, 5 
U.S.C. 603, requiring a final regulatory 
flexibility analysis of these rules, is 
therefore inapplicable.
Paperwork Reduction Act

The Hart-Scott-Rodino Premerger 
Notification rules and report form 
contain information collection 
requirements as defined by the 
Paperwork Reduction Act. 44 U.S.C.
3501 et seq. These requirements have 
been reviewed and approved by the 
Office of Management and Budget (OMB 
Control No. 3084-0005). Because these 
amendments will affect the information 
collection requirements of the premerger 
notification program, they were 
submitted to OMB for review under 
section 3504(h) of the Paperwork 
Reduction Act. They were approved by 
OMB on September 30,1985.
Background

Section 7 A of the Clayton Act (“the 
act’’), 15 U.S.C. 18a, as added by 
sections 201 and 202 of the Hart-Scott- 
Rodino Antitrust Improvements Act of 
1976, requires persons contemplating 
certain acquisitions of assets or voting 
securities to give advance notice to the 
Federal Trade Commission (hereafter 
referred to as “the Commission”) and 
the Assistant Attorney General in 
charge of the Antitrust Division of the 
Department of Justice (hereafter referred 
to as "the Assistant Attorney General”) 
and to wait certain designated periods 
before the consummation of such 
acquisitions. The transactions to which 
the advance notice requirement is 
applicable and the length of the waiting 
period required are set out respectively 
in subsections (a) and (b) of section 7A. 
This amendment to the Clayton Act 
does not change the standards used in 
determining the legality of mergers and 
acquisitions under the antitrust laws.

The legislative history suggests 
several purposes underlying the act. 
First, Congress clearly intended to 
eliminate the large "midnight merger,” 
which is negotiated in secret and 
announced just before, or sometimes 
only after, the closing takes place.

Second, Congress wanted to assure that 
large acquisitions were subjected to 
meaningful scrutiny under the antitrust 
laws prior to consummation. Third, 
Congress provided an opportunity for 
the Commission and the Assistant 
Attorney General (who are sometimes 
hereafter referred to collectively as the 
"antitrust agencies” or the "enforcement 
agencies”) to seek a court order 
enjoining the completion of those 
transactions that the agencies deem to 
present significant antitrust problems. 
Finally, Congress sought to facilitate an 
effective remedy when a challenge by 
one of the enforcement agencies proved 
successful. Thus the act requires that the 
agencies receive prior notification of 
significant acquisitions, provides certain 
tools to facilitate a prompt, thorough 
investigation, and assures an 
opportunity to seek a preliminary 
injunction before the parties are legally 
free to complete the transaction, which 
eliminates the problem of unscrambling 
the assets after the transaction has 
taken place,

Subsection 7A(d)(l) of the act, 15 
U.S.C. 18a(d)(l), directs the Commission, 
with the concurrence of the Assistant 
Attorney General, in accordance with 5 
U.S.C. 553, to require that the 
notification be in such form and contain 
such information and documentary 
material as may be necessary and 
appropriate to determine whether the 
proposed transaction may, if 
consummated, violate the antitrust laws. 
Subsection 7A(d)(2) of the act, 15 U.S.C. 
18a (d)(2), grants the Commission, with 
the concurrence of the Assistant 
Attorney General, in accordance with 5 
U.S.C. 553, the authority: (A) To define 
the terms used in the act, (B) to exempt 
additional persons or transactions from 
the act’s notification and waiting period 
requirements, and (C) to prescribe such 
other rules as may be necessary and 
appropriate to carry out the purposes of 
section 7A.

On December 15,1976, the 
Commission issued proposed rules and a 
proposed Notification and Report Form 
("the Form”) to implement the act. This 
proposed rulemaking was published in 
the Federal Register of December 20, 
1976,41 FR 55488. Because of the volume 
of public comment, it became clear to 
the Commission that some substantial 
revisions would have to be made. On 
July 25,1977, the Commission 
determined that additional public 
comment on the rules would be 
desirable and approved revised 
proposed rules and a revised proposed 
Notification and Report Form, which 
were published in the Federal Register 
of August 1,1977, 42 FR 39040.
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Additional changes were made after the 
close of the comment period. The 
Commission formally promulgated the 
final rules and Form and issued an 
accompanying Statement of Basis and 
Purpose on July 10,1978. The Assistant 
Attorney General gave his formal 
concurrence on July 18,1978. The final 
rules and Form and the Statement of 
Basis and Purpose were published in the 
Federal Register of July 31,1978, 43 FR 
33451, and became effective on 
September 5,1978.

The rules are divided into three parts, 
which appear at 16 CFR Parts 801, 802, 
and 803. Part 801 defines a number of 
the terms used in the act and rules, and 
explains which acquisitions are subject 
to the reporting and waiting period 
requirements. Part 802 contains a 
number of exemptions from these 
requirements. Part 803 explains the 
procedures for complying with the act. 
The Notification and Report Form, 
which is completed by persons required 
to file notification, is an appendix to 
Part 803 of the rules.

Changes of a substantive nature have 
been made in the premerger notification 
rules or Form on four occasions since 
they were first promulgated. The first 
was an increase in the minimum dollar 
value exemption contained in § 802.20 of 
the rules. This amendment was 
proposed in the Federal Register of 
August 10,1979,44 FR 47099, and was 
published in final form in the Federal 
Register of November 21,1979,44 FR 
60781. The second amendment replaced 
the requirement that certain revenue 
data for the year 1972 be provided in the 
Notification and Report Form with a 
requirement that comparable data be 
provided for the year 1977. This change 
was made because total revenues for 
the year 1977 broken down by Standard 
Industrial Classification (SIC) codes 
became available from the Bureau of the 
Census. The amendment appeared in the 
Federal Register of March 5 ,1980,45 FR 
14205, and was effective May 3,1980.

The third set of changes was 
published by the Federal Trade 
Commission as proposed rules changes 
in the Federal Register of July 29,1981,
46 FR 38710. These revisions were 
designed to clarify and improve the 
effectiveness of the rules and of the 
Notification and Report Form as well as 
to reduce the burden of filing 
notification. Several comments on the 
proposed changes were received during 
the comment period. Final rules, which 
adopted some of the suggestions 
received during the comment period but 
which were substantially the same as 
the proposed rules, were published in 
the Federal Register on July 29,1983, 48

FR 34427, and became effective on 
August 29,1983. The fourth change, 
replacing the requirement to provide 
1977 revenue data with a requirement to 
provide 1982 data on the Form, was 
published in the Federal Register on 
March 26,1986, 51 FR 10368.

In addition, the Notification and 
Report Form, found in 16 CFR 803 
(Appendix), has undergone minor 
revisions on two other occasions. The 
new versions were approved by the 
Office of Management and Budget on 
December 29,1981, and February 23, 
1983, respectively. Since that time, the 
current version of the Notification and 
Report Form has been approved by the 
Office of Management and Budget. The 
most recent approval came on 
September 30,1985; it is valid for a 
period of three years. This form was 
published in 50 FR 46633 (November 12, 
1985).

The current set of changes to the 
premerger notification rules grows out of 
a continuing effort by the Commission to 
reduce the burden of filing premerger 
notifications. This effort was the focus 
of a Notice of Request for Comments 
that the Commission published in the 
Federal Register on July 2,1982, 47 FR 
29182. The Request for Comments 
outlined four approaches to reducing the 
burden of the notification program: 
Narrowing the coverage of the rules by 
raising the dollar thresholds that 
determine which acquisitions must be 
reported; allowing persons filing 
notifications to reference information 
and documents filed in previous 
notifications, rather than requiring them 
to resubmit those materials; setting 
separate higher dollar reporting 
thresholds for acquisitions in some 
industries; and eliminating one or more 
of the successive reporting requirements 
for additional acquisitions of voting 
securities.

On September 24,1985, the 
Commission published in the Federal 
Register, 50 FR 38742, thirteen proposed 
amendments accompanied by a 
proposed Statement of Basis and 
Purpose. All but two of the proposals 
were based on the burden reduction 
efforts that began in 1982. The 
Commission has decided to adopt nine 
of the proposals, to reject one proposal 
for budgetary reasons, and temporarily 
to defer action on the other three. Since 
one of the two proposals that do not 
involve burden reduction is also one of 
the three being deferred for later 
consideration, all but one of these final 
rules are based on the 1982 Request for 
Comments and related burden reduction 
efforts. The amendments seek to reduce 
the burden on filing parties by

narrowing the types of acquisitions that 
must be reported, reducing the volume 
of documents or information that must 
be filed, and clarifying the meaning of 
the notification rules. The only change 
that did not originate from the burden 
reduction efforts would eliminate the 
reporting exemption in § 802.70(b) for 
acquisitions subject to the approval of 
the Commission or a federal court. It is 
intended to solve an infrequently 
occurring administrative problem.

The Commission has deferred final 
action on: The proposal to require 
reporting by owners of interests in 
“acquisition vehicles” (Proposal 1 of the 
September 24,1985, proposed 
amendments); the proposed exemption 
of certain asset acquisitions, including 
the acquisition of current supplies, new 
durable goods, and some types of real 
estate (Proposal 5); and the proposed 
increase in the "controlled issuer” 
threshold that would have expanded the 
exemption for transactions valued at $15 
million or less in § 802.20(b) and for 
certain foreign transactions described in 
§ 802.50 and § 802.51 (Proposal 6).

The Commission has decided to adopt 
two approaches to narrow the coverage 
of the rules. Section 802.35 will exempt 
the acquisition of an employer’s voting 
securities by certain employee trusts. 
Also, the aggregation rules of § 801.13 
have been modified to reduce the 
number of successive asset acquisitions 
involving the same parties that are 
reportable.

In the September 24,1985, proposed 
amendments, the Commission also 
proposed as a burden reduction measure 
expanding the permitted scope of 
incorporation by reference in response 
to items on the Form. Proposed rule 
§ 803,9, which would have replaced 
§ 803.2(e), would have expanded the 
ability to incorporate by reference. The 
implementation of this proposal would 
entail significant start up costs and 
require an ongoing commitment of 
resources to assure that filings could be 
fully reviewed within the statutory time 
periods. In view of the existing 
permission to incorporate by reference 
and given current budgetary 
stringencies, the Commission believes it 
is not appropriate at this time to 
undertake the kind of new program 
envisaged by the proposed rule. 
Although the proposal to expand 
incorporation by reference is not being 
adopted, the Commission has adopted 
several other proposals that have the 
effect of reducing the burden of filing the 
Notification and Report Form by both 
decreasing the amount of information 
required and narrowing the scope of the 
search for that information.
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As noted when these amendments 
were proposed, the Commission has not 
found a basis for establishing separate 
reporting thresholds for different 
industries. However, Proposal 5, one of 
the three on which final action is 
deferred, would have established a 
higher threshold for, or exempted 
entirely, the acquisition of certain kinds 
of assets. The Commission is continuing 
to consider what kinds of asset 
acquisitions can receive separate 
treatment.

The Commission also has not 
proposed eliminating any of the 
sequential thresholds for reporting 
increased holdings of voting securities. 
The Commission continues to find that 
an increase in the percentage of 
securities held by a person may have 
competitive significance.

In addition to expanding reporting 
exemptions and reducing the 
information required by the Form, the 
Commission has also decided to reduce 
the burden of the notification program 
by adopting several amendments that 
clarify the meaning of the rules. These 
largely codify formal or informal 
interpretations of the Commission staff. 
These amendments include: A method of 
calculating the assets of an entity 
without a regularly prepared balance 
sheet: a method of calculating the 
percentage of voting securities a person 
holds; the requirements for giving notice 
to an acquired person; the time when the 
statutory waiting period begins for the 
formation of joint ventures; and a series 
of changes to examples in the rules to 
reflect prior amendments to the rules.

As mentioned above, the Commission 
has also addressed one matter in these 
amendments that is unrelated to burden 
reduction. The Commission has adopted 
a proposed amendment that deletes the 
exemption from reporting in § 802.70(b) 
for acquisitions subject to the prior 
approval of the Commission or a Federal 
court. This change will facilitate the 
administration of the premerger 
notification program and is expected to 
increase the volume of notifications only 
marginally. This proposal did not draw 
any adverse comment.

Three comments proposed that the 
Commission provide additional 
exemptions. One of the comments, 
comment 22, urged that the size-of- 
transaction test in § 802.20 of the rules 
be amended to exempt all acquisitions 
of less than 50 million. The 1982 Request 
for Comments had discussed raising the 
statutory $15 million minimum size-of- 
transaction criteria of section 
7A(a)(3)(B) to $25 million. This 
discussion was premised in part on 
statistics from transactions filed in 1981 
showing the enforcement agencies had

demonstrated a lower level of interest in 
transactions of less than $25 million. It 
became clear from statistics covering 
1982 and 1983, however, that the pattern 
of lower enforcement interest did not 
persist in subsequent years. 
Consequently, the Commission has not 
pursued that approach. Comment 14 
suggested that § 802.6 be amended to 
exempt acquisitions of less than 10% of 
the shares of an air carrier, even though 
acquisitions at that level do not require 
the prior approval of the Department of 
Transportation. Comment 20 suggested 
more generally that the Commission 
exempt all acquisitions of less than 5% 
of the voting securities of an issuer. The 
Commission will consider whether these 
suggestions are justified. The 
Commission welcomes these and any 
other suggestions about the 
administration of the program.
Comments

The comment period for these rules 
was originally scheduled to end on 
October 24,1985, but was extended by 
Commission action to November 29, 
1985. The following comments were 
received:

No. Date of 
letter Organization

1 10-21-85 The RREEF Funds.
2 10-23-85 Anderson, Raymond & 

Lowenthal.
3 10-23-85 California Federal Savings 

and Loan Association.
4 10-23-85 Debevoise & Plimpton.
5 10-31-85 National Association of 

Manufacturers.
6 11-07-85 Shell Oil Company.
7 11-18-85 Association of the Bar of the 

City of New York, Commit­
tee on Antitrust and Trade 
Regulation.

8 11-19-85 Coldwell Banker Commercial 
Group, Inc.

9 11-22-85 Aetna Companies.
10 11-26-85 Exxon Corporation.
11 11-27-85 American Council of Life In­

surance.
12 11-26-85 National Realty Committee.
13 11-26-85 State Teachers Retirement 

System of Ohio.
14 11-27-85 Texas Air Corporation.
15 11-27-85 Ropes & Gray.
16 11-28-85 American Bar Association, 

Section of Antitrust Law.
17 11-26-85 International Council of 

Shopping Centers.
18 11-29-85 Sullivan & Cromwell.
19 11-29-85 Weil, Gotshal & Manges.

20* 11-29-85 Akin, Gump, Strauss, Hauer 
& Feld.

21» 11-25-85 Trammell Crow Company.2
221 12-09-85 ITT Corporation.
231 01-13-86 Zaremba Corporation.
24» 02-13-86 Exxon Corporation.

No. Date of 
letter Organization

251 03-17-86 Pension Real Estate Asso­
ciation.

261 04-21-86 American Council of Life In­
surance.

27» 08-22-86 International Council of 
Shopping Centers.

1 These comments were received after the 
close of the extended comment period. The 
Commission has, however, considered the 
issues raised by these comments in formulat­
ing these final rules.

2 The Commission received several com­
ments from individuals at the Trammell Crow 
Company.

Statement of Basis and Purpose for the 
Commission’s Revised Premerger 
Notification Rules

Authority: The Federal Trade Commission, 
with the concurrence of the Assistant 
Attorney General, promulgates these 
amendments to the premerger notification 
rules pursuant to section 7A(d) of the Clayton 
Act, 15 U.S.C. 18a(d), as added by section 201 
of the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, Pub. L. 94-435,90 
Stat. 1390.

1. Section 801.11(e): Total Assets o f a 
Person Without a Regularly Prepared 
Balance Sheet

Amended § 801.11 codifies a 
longstanding informal position of the 
Commission staff that a person without 
a regularly prepared balance sheet 
generally should not include funds used 
to make an acquisition in determining its 
size. This issue arises primarily in 
connection with newly-formed entities, 
not controlled by any other entity, that 
have not yet drawn up a balance sheet. 
Under this rule, if such an entity’s only 
assets are cash that will be used to 
make an acquisition and securities of 
the entity it is acquiring, it generally will 
not have to file for that acquisition 
because it will be deemed too small to 
meet the act’s size-of-person test. This 
rule is intended to limit the coverage of 
the premerger rules to those situations 
when an antitrust violation is most 
likely to be present, that is, when one 
business entity of a substantial size 
acquires another business entity of a 
substantial size. The basic rule is 
explained below. The rule also contains 
an exception when the entity acquires 
assets or voting securities of more than 
one person.
The Purpose of the Rule

A notification must be filed prior to an 
acquisition only if the acquiring and 
acquired persons meet the minimum size 
criteria of section 7A(a)(2) of the act. In 
general, the act requires one of the
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parties to have annual net sales or total 
assets of at least $10 million and the 
other annual net sales or total assets of 
at least $100 million. Section 801.11 
establishes the procedure by which the 
parties to an acquisition must determine 
their size. Section 801.11(c) provides that 
the annual net sales of a person shall be 
as stated on its last regularly prepared 
income statement, and its total assets 
shall be as stated on its last regularly 
prepared balance sheet. It does not 
directly address the question of how to 
calculate the total assets of a person 
that does not have a regularly prepared 
balance sheet. However, in instances in 
which a party has no regulary prepared 
balance sheet and does not have an 
income statement demonstrating that 
the act’s size criteria for annual sales is 
met, the 1978 Statement of Basis and 
Purpose states a balance sheet must be 
prepared to determine whether the act 
applies. See 43 FR 33474 (July 31,1978).

In advising such persons of their 
obligation to prepare balance sheets, the 
Commission staff has for some time 
stated that acquiring persons should not 
include as assets cash or loans that will 
be used to make an acquisition. The 
Commission now adopts this staff 
position and incorporates it in 
§ 801.11(e). The new rule does not alter 
the manner in which firms with 
regularly prepared balance sheets 
determine whether they meet the act’s 
size-of-person criteria; as provided in 
§ 801.11(a) through (d), they continue to 
be governed by those regularly prepared 
statements, which may or may not 
include such cash or loans.

The distinction between the 
calculation of assets for business 
entities with regularly prepared balance 
sheets and those without them is based 
on the difference in their competitive 
significance and on the certainty and 
simplicity of the 1978 balance sheet rule. 
First, the size of an acquiring person can 
provide some measure of its competitive 
importance, and the act reflects 
Congress’s conclusion that the amount 
of sales and assets are useful 
measurements of size. These size 
criteria can be misleading, however, 
when applied to entities without 
regularly prepared balance sheets, 
which are generally either newly-formed 
entities or shell corporations being used 
to make an acquisition. Such entities 
typically have had no sales and 
frequently have no assets other than the 
cash or loans used to make the 
acquisition. Thus, when they are not 
controlled by any other entity, the 
acquiring person has no competitive 
presence. In such instances the 
acquisition does not combine businesses
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but merely changes the ownership of a 
single ongoing business; it therefore 
cannot reduce competition. Accordingly, 
the Commission has concluded that no 
purpose is served by requiring such 
acquisitions to be reported.

Similarly, when an entity that is not 
an operating company acquires voting 
securities of one person in several 
sequential transactions, its prior 
possession of other securities of that 
person generally does not enhance the 
anticompetitive potential of the 
transaction. The already acquired 
securities do not constitute an 
independent business that, when 
combined with additional securities of 
that issuer, could lessen competition. 
Only one business is being bought. 
However, if the acquiring entity 
purchases assets or voting securities of 
more than one person, an 
anticompetitive combination could 
result. For that reason, § 801.11(e) 
includes an exception that requires 
counting cash, loans, and securities in 
those circumstances.

Although it might be argued that 
operating companies with regular 
balance sheets should also be directed 
to deduct from their total assets any 
cash or loans earmarked for making the 
acquisition and any securities issued by 
the acquired person, the Commission 
does not believe it advisable to do so. 
First, to direct that such deductions be 
made would require many persons to 
prepare a new balance sheet to 
determine the reportability of 
acquisitions. Rules explaining how to 
prepare that balance sheet would 
introduce needless complexity into the 
process of complying with the rules, a 
problem that the Commission largely 
obviated when it promulgated the 
existing financial statements rule of 
§ 801.11 (see 43 FR 33473-33474 (July 31, 
1978)).

Second, in most instances, the 
application of § 801.11(a) through (d) 
automatically reaches the same result 
for ongoing companies as § 801.11(e) 
does for newly-formed and other 
nonoperating companies. Loans made to 
ongoing businesses for the purpose of 
making an acquisition are normally 
made just prior to consummation of the 
acquisition and are therefore not 
reflected on the person’s last regularly 
prepared balance sheet. Thus, under 
paragraphs (a) through (d), such loans 
usually are not included when 
calculating an acquiring person’s total 
assets.

Finally, the Commission regards the 
predictability and convenience of the 
balance sheet approach as valuable 
even if it results in small inconsistencies

in measuring a person’s size. The 
approach allows the vast majority of 
firms to rely on their balance sheets to 
determine whether they have an 
obligation to file notification. Businesses 
can quickly determine from existing 
records whether they must file and that 
determination can be reviewed quickly 
and objectively by the enforcement 
agencies. This convenience outweighs 
the value of trying to make more precise 
or more uniform calculations of the 
dollar size criteria, which are at best 
only very preliminary measures of 
competitive significance. Accordingly, 
the Commission will continue to require 
ongoing businesses to determine their 
size on the basis of regularly prepared 
balance sheets.
Section 801.11(e)

General rule. Section 801.11(e) states 
that it applies only when the person 
does not have a regularly prepared 
balance sheet. This section applies only 
to entities not controlled by any other 
entity, and as a practical matter, it 
applies primarily to newly formed 
entities that have not yet drawn up 
balance sheets. Persons with regularly 
prepared balance sheets are still 
required to calculate their size in 
accordance with paragraphs (a) through 
(d) of § 801.11. Section 801.11(e) also 
does not alter the method set forth in 
§ 801.40(c) for determining the size of a 
joint venture in its formation 
transaction. Subsection (e)(1) sets forth 
the general rule that assets including 
cash or securities are always included 
on a person’s balance sheet, except for 
cash that will be used to make an 
acquisition, securities issued by the 
acquired person (or an entity within the 
acquired person), and expenses 
incidental to the acquisition.

This exclusion continues until the 
acquiring person has a regularly 
prepared balance sheet. For example, if 
a newly-formed person buys voting 
securities of a single acquired person in 
a series of acquisitions, that series of 
acquisitions will be treated the same as 
a single acquisition of those voting 
securities. Neither the cash to be used to 
acquire additional voting securities nor 
any securities of the same acquired 
person already held by the acquiring 
person are counted as assets until the 
acquiring person prepares its first 
regularly prepared balance sheet. Thus, 
even if an acquiring person without a 
regularly prepared balance sheet 
accumulated $200 million in voting 
securities of one person in a four-month 
period, it would not meet the size-of- 
person test in acquisitions of that 
acquired person’s voting securities as a
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result of holding those $200 million of 
voting securities until it had a regularly 
prepared balance sheet.

In contrast, the rule treats sequential 
asset acquisitions differently. Assets 
must be reflected on the acquiring 
entity’s balance sheet as soon as they 
are acquired. The acquisition of assets 
by a previously non-operating entity, 
unlike the infusion of cash into such an 
entity and unlike its acquisition of a 
portion of a person’s voting securities, 
can represent the establishment of an 
operating business. Further purchases of 
assets, even from the prior owner, can 
thus be tantamount to the combination 
of discrete businesses.

The first two examples illustrate the 
general way in which § 801.11(e) 
measures size. Example 1 illustrates the 
application of paragraph (ejwhen only 
cash is used in the acquisition. Example 
2 illustrates the application of the rule 
when the acquiring person has non-cash 
assets.

Exception to the general rule. As 
explained above, the exclusion provided 
in § 801.11(e) is appropriate because 
transactions that may pose an antitrust 
concern are those in which two or more 
entities of significant size combine. 
When an entity without a regularly- 
prepared balance sheet acquires assets 
or voting securities of two or more 
persons, two or more entities of 
significant size may be combined; 
therefore § 801.11(e)(1) requires separate 
size calculations by the acquiring entity 
“for acquisitions of each acquired 
person.” This means that if the entity 
will acquire assets or voting securities 
of person A and of person B, then, in 
determining whether it is large enough 
to have to report the acquisition of A, it 
must include as part of its total assets 
the cash it will use to acquire B and any 
securities of B it may hold. Similarly, in 
measuring its size to determine whether 
it must report the acquisition of B, the 
entity must include the cash it will use 
to acquire A and any securities of A it 
may hold. Example 4 illustrates the 
calculation of total assets when the 
acquiring entity^will make two (or more) 
acquisitions.

Acquired persons without regularly 
prepared balance sheets. In most 
circumstances, newly-formed or other 
non-operating entities without regularly 
prepared balance sheets are not created 
or used for the purpose of becoming 
acquired persons, and the Commission 
is unaware of any need to give special 
treatment to such entities when the 
situation arises. The one exception of 
which the Commission is aware occurs 
in connection with the formation of joint 
venture corporations under § 801.40. 
Under § 801.40(a), the newly-formed

joint venture is considered an acquired 
person, and § 801.40(c) sets forth a 
special rule that is used in calculating its 
size in the formation transaction. This 
calculation includes, inter alia, all 
assets contributed or to be contributed 
to the venture plus any credit that any 
person contributing to the joint venture 
has agreed to extend and any obligation 
of the joint venture firm that any 
contributor has agreed to guarantee. 
Unlike the calculation in § 801.11(e)(1), 
this test does not exclude cash.

Accordingly, § 801.11(e)(2) provides 
that the assets of an acquired person 
without a regularly prepared balance 
sheet ordinarily include all assets held, 
and that in the formation of a joint 
venture or other corporation, the special 
size test of § 801.40(c) governs. In either 
case, the exclusion of cash and voting 
securities provided in § 801.11(e)(1) does 
not apply to acquired persons. The text 
of § 801.11(e) has been altered in the 
final version of the rule to reflect the 
relationship of the new rule to § 801.40.

Modifications o f the proposed rule. 
The Commission has made two other 
modifications of the proposed version of 
§ 801.11(e). The final rule has been 
changed to make clear that funds used 
to pay expenses incidental to the 
acquisition are not included in 
calculating the acquiring entity’s size. 
Incidental expenses are payments or 
fees for services rendered in connection 
with the acquisition, such as bank 
commitment fees, loan origination fees, 
investment banking fees, and counsel 
fees. This expansion of the exemption is 
a further application of its underlying 
rationale. Because the cash used to pay 
these expenses is exhausted by the 
acquisition, it cannot be combined with 
the newly-acquired entity to create a 
competitive problem. Example 3 
illustrates the exclusion of acquisition- 
related expenses. The language of 
subparagraph (e)(1)(h) of the rule has 
also been changed slightly for the sake 
of clarity.

Comments. Several comments made 
explicit or implicit reference to proposed 
§ 801.11(e). No comments objected to the 
general purpose of the rule, and some 
(16,18) specifically endorsed the 
approach taken in the rule. Therefore, 
the Commission has promulgated 
§ 801.11(e) in substantially the same 
form as proposed.

Most of the comments dealing with 
§ 801.11(e) revolved around its 
relationship with proposed § 801.5, the 
“acquisition vehicle” rule. Comment 2 
expressed the view that taking the 
opposite approach, i.e., counting cash 
and securities in these circumstances, 
could eliminate the need for a rule like 
proposed § 801.5. As stated above, the

Commission is continuing to examine 
the best way to deal with the problems 
the “acquisition vehicle” proposal was 
intended to address. While reversal of 
the approach taken in § 801.11(e) would 
address these problems and has not 
been ruled out as a possible solution, the 
Commission does not believe it is likely 
that it will ultimately adopt an 
acquisition vehicle rule that will require 
acquiring companies without balance 
sheets to include cash as an asset.

Comment 16 suggested that the term 
“financial statements” that appeared in 
the proposed rule be changed to 
"balance sheet.” The comment noted 
that the rule deals only with balance 
sheets and has no effect on a person’s 
statement of annual income and 
expense. The Commission has adopted 
this suggestion.
2. Section 801.12(b): Calculating 
Percentage o f Voting Securities To Be 
Held or Acquired

Section 801.12(b) sets out a formula by 
which persons are to calculate the 
percentage of voting securities of an 
issuer that they hold or will hold as a 
result of an acquisition. This 
amendment, which codifies an informal 
interpretation by the Commission staff, 
modifies the formula to reflect more 
accurately the amount of voting 
influence one person has over another 
where the acquired person has issued 
separate classes of voting securities 
with different voting rights.

The voting strength formula is 
important to the administration of the 
premerger notification program. Several 
key concepts in the rules and in the act 
turn on the percentage of a particular 
company’s voting securities another 
person holds. For instance, a person is 
deemed to control a corporation when it 
holds at least 50 percent of that 
corporation’s voting securities 
(§ 801.1(b)); the proper notification 
threshold is usually determined by the 
percentage of voting securities held 
(§ 801.1(h)); and the “investment only” 
exemption is available only for voting 
securities holdings of 10 percent or less 
(section 7A(c)(9) of the act and § 802.9). 
Accordingly, it is important that 
determinations of the percentage of 
voting securities held reflect the actual 
power of the person holding the shares 
and be made on an objective and 
readily ascertainable basis.

The formula in § 801.12(b) of the 
original rules directed an acquiring 
person to divide the number of votes for 
directors that it may cast after the 
acquisition by the total number of votes 
for directors that anyone may cast after 
the acquisition. In many cases the
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resulting ratio accurately portrayed the 
amount of influence the buyer had over 
the acquired firm. In some instances, 
however, the literal application of this 
formula significantly misrepresented the 
voting power of the buyer. This 
discrepancy occurred when there were 
several classes of voting securities, and 
one class of voting stock had voting 
power disproportionate to another class. 
In such instances, the Commission staff 
had responded to inquiries by advising 
persons filing notifications to weigh the 
number of votes that each class of stock 
may cast by the number of directors that 
each class may elect. In this amendment 
to § 801.12(b), the Commission has 
adopted that formula, which recognizes 
both that different classes of stock may 
exist and that each class may elect 
different numbers of directors.

The following example illustrates the 
problem with the literal application of 
the language in the original rule. Assume 
Company X has two classes of voting 
stock, A and B. Class A has 1,000 shares 
outstanding and elects four of company 
X’s ten directors. Each share of class A 
stock has one vote in each of these 
elections. Class B has 100 shares 
outstanding and elects six of company 
X’s ten directors. Each share of class B 
stock has one vote in each of these 
elections. Company Y proposes to 
acquire all class B shares. Under the 
language of original § 801.12(b), since Y 
can only cast 100 votes for directors, the 
percentage of X’s voting securities held 
by Y after the acquisition would have 
been 100 divided by 1,100 (the total 
number of votes for directors that may 
be cast) or about 9 percent. Using that 
formula, Y’s acquisition would not have 
crossed the 15 percent threshold; 
furthermore, the acquisition would be 
below the threshold for the “solely for 
the purpose of investment” exemption of 
section (c)(9) of the act since it would 
not have exceeded 10 percent of X’s 
voting securities. And since Y would not 
have held 50 percent or more of X’s 
voting securities, the conclusive 
presumption of control in § 801.1(b)(1) 
would not have applied.

Revised § 801.12(b)(1) calculates, 
more realistically, that company Y holds 
60 percent of the voting securities of 
company X. It reflects Y’s influence 
more accurately by adopting a new 
formula that first determines Y’s voting 
power within each individual class of 
stock, and then determines Y’s total 
voting power by summing the ratios 
calculated for each individual class of 
stock. Moreover, since the number of 
directors each class elects can be 
different, the individual ratios are 
calculated by weighting Y’s voting

power over each class by the proportion 
of the total number of directors that 
each class may elect. In the example 
above, the percentage of voting 
securities held by Y would then be 
determined by the following formula:
Number of votes of class A stock held by Y 

divided by Total votes of class A stock 
times Directors elected by class A stock 
divided by Total number of directors

Plus
Number of votes of class B stock held by Y 

divided by Total votes of class B stock 
times Directors elected by class B stock 
divided by Total number of directors

Example 1 following new § 801.12(b)(1) 
applies this formula to that hypothetical 
acquisition.

The 1978 version of § 801.12(b)(i) 
referred to voting securities that 
“presently” entitle the holder to vote for 
directors. This terminology was 
intended to make clear that convertible 
voting securities were not included in 
the computations in that section. Since 
the Commission is not changing the 
treatment of convertible voting 
securities, the term, which had been 
inadvertently deleted in the proposed 
rule, has been restored to the final rule.

Although the revision in § 801.12(b) is 
a major improvement in many 
situations, the Commission recognizes 
that it does not always describe fully the 
degree of influence over a corporation’s 
affairs that may result from the 
acquisition or holding of voting 
securities. For example, holdings of 
voting securities can be subject to 
constraints that increase or decrease the 
actual or potential influence of the 
holder. These may include staggered 
elections of cdrporate directors, 
cumulative voting rights, voting trusts or 
agreements, supermajority provisions, 
and convertible securities.

The Commission has, however, found 
no objective and administrable criteria 
that will accurately reflect a holder’s 
degree of influence over a corporation’s 
affairs in all situations. The Commission 
has been unable to translate these 
myriad factors into a single proportional 
measure of voting power. While even 
after this revision of § 801.12(b), voting 
power may be measured only roughly in 
some circumstances, the rule sets forth 
objective criteria that are quickly 
ascertainable in most instances. Such 
certainty of application was an essential 
consideration in the formulation of the 
premerger notification rules, which rely 
primarily and in the first instance on 
business entities being able to identify 
for themselves whether they have an 
obligation to file notification.

The Commission solicited suggestions 
of a more exact method for calculating

the degree of control stemming from 
holdings of voting securities, but no 
comments addressed the point. The only 
comment (16) that mentioned the issue 
at all simply endorsed this revision of 
§ 801.12(b) as proposed. The 
Commission thus has concluded that 
this revision is preferable to an 
alternative that might measure voting 
power more precisely in some instances 
but would be much more difficult to 
apply. The Commission has promulgated 
this amendment in the same form as 
proposed.
3. Section 801.13: Aggregation o f Assets 
and Voting Securities

Sections 801.13 and 801.14 state the 
circumstances under which parties must 
aggregate their purchases of voting 
securities and assets from the same 
person to determine their obligations 
under the act and rules. The purpose of 
aggregation is to treat acquisitions that 
are split into separate transactions the 
same as acquisitions that are 
consummated in a single transaction.
The 1978 aggregation rules sometimes 
required repeated and burdensome 
reporting of even small asset 
acquisitions that had no anticompetitive 
potential. For example, the 1978 rules 
required the aggregation of two asset 
purchases from the same person if the 
purchases occurred within 180 days of 
each other, even though the first 
purchase had already been reported and 
the second was very small. A similar 
problem arose when a small purchase of 
assets followed a reportable acquisition 
of voting securities. To reduce this 
problem, amended § 801.13 eliminates 
aggregation when the later acquisition is 
an asset purchase, as long as the earlier 
acquisition (whether of assets or voting 
securities) was reported.

The previous version of § 801.13(b) 
required a person acquiring assets to 
add the value of any assets acquired 
within the past 180 days from the same 
seller to determine whether the present 
purchase was reportable. The rule 
worked well, for example, in requiring 
notification when a person acquired $10 
million worth of assets following a $10 
million purchase from the same person 
the previous month. Similarly, if the 
original acquisition was of voting 
securities and the present acquisition 
was of assets, § 801.14 operated to 
require aggregation, although in this 
case without the 180-day time limit. For 
example, a person that had previously 
acquired $8 million of a company’s stock 
and a year later planned to purchase $8 
million of assets from the same 
company had to file notification prior to 
the asset purchase (assuming that the
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acquisition was otherwise reportable). 
These results are not altered by this 
amendment to § 801.13.

The 1978 aggregation rules did not, 
however, work well in other 
circumstances. They could, for example, 
cause acquiring and acquired persons to 
file multiple notifications for tiny 
transactions. Once a person made a 
reportable acquisition by buying more 
than $15 million of another person’s 
voting securities or assets, the 
aggregation requirement (which required 
the inclusion of the prior transaction) 
often meant that any additional asset 
purchase, however small, would also 
satisfy the act’s size-of-transaction 
criteria. Consequently the transaction 
would again be subject to the 
notification and waiting requirements of 
the act (unless otherwise exempted).
The Commission recognizes that 
repeated filings could be quite 
burdensome to the parties in such 
transactions, and that little antitrust 
purpose was served by receiving the 
subsequent report for the small 
transaction.

The new rule alleviates this burden by 
creating a separate reporting obligation 
for each cluster of transactions that 
amounts to an aggregate $15 million. 
Thus, after one acquisition has been 
reported, the parties are not required to 
report subsequent asset acquisitions 
until they again amount to $15 million in 
the aggregate. With this modification, 
the small subsequent transactions are 
no longer reportable.

The aggregation problem does not 
arise when the later transaction is an 
acquisition of voting securities only. 
Under § 801.13(b)(2), an earlier 
acquisition of assets is only aggregated 
with a subsequent asset acquisition, not 
with a later acquisition of voting 
securities. In addition, in a series of 
acquisitions involving only voting 
securities, § 802.21 exempts from the 
reporting requirements all acquisitions 
except those that meet or exceed the 
notification thresholds defined in 
5 801.1(h),

No comments objected to the -----
Commission’s  proposal to amend 
§ 801.13, and the Commission is 
promulgating the rule in substantially 
the same form as proposed. One 
comment (16) suggested three technical 
changes. First, the comment suggests 
that § 801.13 explicitly require that the 
earlier acquisition was in fact reported, 
not merely “subject to the filing and 
waiting requirements of the act.” This 
change would require a person to 
continue to aggregate prior asset 
purchases if they had been reportable 
under the act but were not actually

reported. This suggestion seems sound, 
and the Commission has adopted it.

The second suggestion is that new 
§ 801.13(a)(3)(ii) explicitly reference 
§ 802.21 (exemption for subsequent 
acquisitions of voting securities that do 
not exceed a higher threshold). The 
Commission believes that the 
relationship with § 802.21 is clear. 
Nevertheless, to avoid any possible 
confusion, explicit reference to the 
exemption has been added to 
§ 801.13(a)(3)(ii).

The third point raised by the comment 
is outside the scope of this rulemaking. 
The comment asserts that the 1978 
language of § 801.13 falls “short of (its) 
goal” of requiring aggregation of all 
asset acquisitions between the same 
parties occurring within 180 days of 
each other. The comment suggests 
changes intended to make § 801.13 more 
consistent with its stated goal. Since the 
point raised in the comment appears to 
be a useful suggestion, the Commission 
will study it and will, if appropriate, 
propose a change in § 801.13 in the 
future.
4. Section 802.35: Acquisitions by 
Employee Trusts

New § 802.35 exempts from the act’s 
reporting provisions acquisitions of an 
employer’s-voting securitiesby an 
employee trust pursuant to an Employee 
Stock Ownership Plan (“ESOP”). 
Frequently a pension plan, profit sharing 
plan, or bonus plan that an employer 
organizes as an ESOP acquires shares of 
employer’s stock on behalf of its 
employees. The plan typically holds the 
shares in trust for the employees. The 
original rules did not exempt such 
acquisitions of the employer’s voting 
securities even in the case of an ESOP 
that the employer controlled by having 
the contractual right to designate its 
trustee or trustees. This new rule 
provides such an exemption. It does not 
exempt acquisitions by ESOPs of voting 
securities of persons other than the 
employer.

Under the 1978 rules, acquisitions of 
an employer’s securities pursuant to an 
ESOP were likely to be subject to the 
notification requirements of the act.
Such acquisitions are often large enough 
to satisfy the $15 million size-of- 
transaction criterion of section 
7A(a)(3)(B). Furthermore, the ESOP trust 
is likely to meet the $10 million size-of- 
person criterion of section 7A(a)(2) 
because the trust is ordinarily 
considered to be controlled by the 
employer and must, pursuant to 
§ 801.1(a)(1), include the total assets and 
annual net sales of the employer in 
determining its size. The intraperson 
exemption in § 802.30 does not apply,

however, because the ESOP is not 
within the same person as the employer 
“by reason of holdings of voting 
securities.” No other exemption applied 
under the originalrules.

The conclusion that some ESOP 
transactions should be exempt is based 
on the distinctive characteristics of 
ESOP trusts. If complete ownership of 
voting securities, rather than just voting 
rights, were attributed to the individual 
employee beneficiaries of the ESOP, 
such acquisitions almost certainly 
would be too small to meet the $10 
million size-of-person and $15 million 
size-of-transaction criteria of the act. If 
the securities were held by an entity 
that was controlled by the employer "by 
reason of holding voting securities” 
rather than appointing trustees, then the 
transaction would be exempted by 
§ 802.30 as an intraperson transaction. 
The rationales for not requiring small 
acquisitions to be reported and for 
exempting intraperson transactions both 
apply to an ESOP trust’s acquisition of 
an employer’s voting securities. The 
Commission has therefore created a new 
exemption for such acquisitions based 
on the mixture of stock ownership 
characteristics of ESOP trusts discussed 
below.

Acquisitions of an employer’s 
securities pursuant to an ESOP 
represent an inexpensive source of 
financing for the employer because the 
ESOP is accorded advantageous tax 
treatment when the securities are 
acquired with borrowed money. See 
generally 26 U.S.C. 401 et seq. For this 
reason, the employer, not its employees, 
generally initiates the formation of an 
ESOP. In doing so, the employer 
typically retains the power to appoint 
and remove the trustee who manages 
the assets of an ESOP trust, although the 
trustee may have the authority to 
appoint a co-trustee as the custodian for 
the voting securities. Once a trust is 
established by a publicly held 
corporation, the employees, not the 
trustees, vote the employer securities 
held by the trust that are allocated to 
their account. 26 U.S.C. 409A(e)(2). The 
trustees, however, often retain the 
power to purchase and sell the employer 
securities.

Under § 801.1(c)(3), the ESOP trust, 
like any trust, is deemed to hold the 
employer securities. For most 
irrevocable trusts, this result serves to 
guard against a possible antitrust 
problem because trustees usually have 
certain indicia of beneficial ownership, 
including the right to vote and the 
authority to dispose of all securities. 
From an antitrust viewpoint, therefore, 
competition would be threatened if a
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non-ESQP trust acquired substantial 
blocks of voting securities of die 
employer and of a competing firm, if an 
ESOP trust were to> hold securities of 
both the employer and a competing 
company, however,, the two sets of 
securities would not necessarily be 
voted by the ESQP trust. In a  publicly 
held company, the employees would 
typically vote the securities of their 
employer. Consequently, one. usual 
situation that causes antitrust concern— 
the possibility that one entity might 
control two competing firms—is unlikely 
to pose a problem when an ESOP holds 
the shares of both the employer and of a 
competing firm.

Nevertheless, an acquisition by an 
ESOP trust of a competing firm’s voting 
securities could restrain competition in 
other ways. For example, an employer 
that controls the trust by retaining; the 
power to appoint and remove trustees 
might cause the trust to acquire a 
competitor. The existing premerger rules 
recognize the possibility of exercising 
influence through the power to appoint 
trustees. Section 801.1(b) declares that a 
person controls an entity if it has the 
right to “designate a majority of the 
directors of a  corporation, or in the case 
of unincorporated entities, of individuals 
exercising similar functions’’ [e.g„ 
trustees). Accordingly, when an 
employer controls the trust, the 
employer is considered the acquiring 
person and must report the trust’s 
acquisition of shares in another firm. 
Because this provision ensures that the 
competitive implications of acquiring 
another firm’s voting securities will 
continue to be reviewed, the 
Commission does not believe that it is 
also necessary to make the acquisition 
by the ESOP of an employer’s securities 
reportable.

The pravissons of the new rule take 
into account these distinctive features of 
ESOP trusts. Subsection: fa) Of the rule 
explicitly limits the exemption to trusts 
that are part of qualified stock bonus, 
pension, or profit sharing plans as 
defined in the Internal Revenue Code. 
These plans are most likely to make 
acquisitions large enough to be 
reportable. Subsection (b) limits the 
exemption to those trusts in which the 
employer has the right to appoint and 
remove the trustees or which the 
employer otherwise controls under 
§ 801.1(b). Subsection (e) provides 
further that the exemption applies only 
to acquisitions of voting securities 
issued by the employer for by entities it 
controls).

The examples emphasize that the 
ESOP exemption applies only to the 
acquisition of an  employer’s voting.

securities. In example 1 the acquisition 
illustrates that voting securities issued 
by more than one entity fbut not more 
than one person) can qualify for the 
exemption. The acquisition in example 2 
is not exempt because the issuer is 
neither the employer nor an entity 
within the person of the employer.

The Commission considered as 
alternatives means of exempting 
employee trust acquisitions either 
expanding the intraperson exemption in 
§ 802.30 or changing the definition of 
“hold” in § 801.1(e). The Commission 
rejected both approaches for the reasons 
stated in the Notice of Proposed 
Rulemaking published on September 24, 
1985, 50 FR 38760-38701.

Comment 16, the, only one that dealt 
with this proposal, pointed out certain 
difficulties that may arise in determining 
whether an ESOP trust is controlled b y . 
the employer. The comment noted that 
some ESQP agreements provide: that the 
collective bargaining representative of 
the employee-beneficiaries of the trust 
may have a  veto over the employer’s 
appointment or removal of the 
trusteefa). Whether this type of veto 
dilutes the employer's influence over the 
trust so as to negate the element of 
control of § 8Ql.l(b) is a factual issue 
that will need to be determined in each 
instance. The comment also painted out 
that some ESOP trustees appoint a 
custodian, sometimes designated as a 
trustee or co-trustee, for the voting 
securities held by the trust. Again, the 
question of control under these 
circumstances is a factual one that will 
require individual analysis,,

Because all acquisitions of employer 
voting securities by ESOPs are exempt, 
it would not be appropriate to, aggregate 
such acquisitions in the calculations 
under § 801.13. Such aggregation can be 
avoided by listing § 802.35 in 
§ 801.15(a)(2), and that section has been 
amended accordingly.
5. Section 802.70(b): Acquisitions 
Subject to Prior Approval

The Commission has deleted 
paragraph (b) of 1 802.70, which had 
exempted from the notification and 
waiting requirements of the act certain 
acquisitions that require prior approval 
by the Federal Trade Commission or by 
a federal court. The Commission has 
concluded that although the principle of 
this rule—to eliminate duplicative 
notification requirements—was sound, 
the rule could well have troublesome 
practical effects for both the 
enforcement agencies and the parties 
subject to an order. The Commission 
wants to assure that the rule, which 
exempted only a few transactions each 
year, does not create a barrier to

voluntary settlements of antitrust 
actions by unnecessarily requiring 
public disclosures of information about 
acquisitions. As a consequence, the 
Commission has concluded that the 
administration of the premerger program 
would be better served by eliminating 
the exemption.

Previously, § 802.70(b) exempted an 
entire acquisition from the requirements 
of the act if, pursuant to an order 
entered in an action brought by the 
Commission or the Department of 
Justice, the acquiring person was 
required to obtain approval of the 
Commission or a federal coin! prior to 
making an acquisition. For example, a 
diversified company engaged in both the 
lumber and the cement businesses 
might, as a result of an acquisition of a 
cement firm, have become subject to a 
prior approval order requiring it to: 
submit all future cement acquisitions for 
review. The company, when 
contemplating a subsequent cement and 
lumber acquisition, would ha ve been 
required to submit both the cement and 
lumber portions of the acquisition for 
approval under the order.

When tire § 802.70(b) exemption 
existed, the enforcement agencies were 
required to insist upon their right to 
review under a prior approval order all 
portions of a transaction, not merely 
those portions relevant to the order. 
However, this position could, in some 
instances, become an obstacle to 
obtaining consensual orders with 
companies because of the public 
disclosure procedures that are a part of 
prior approval orders, In contrast to the 
confidentiality required by section 7A(h) 
of the act for filings under the normal 
premerger notification program, Eeview 
under an order typically requires the 
person requesting approval to place on 
the public record business information 
demonstrating that the acquisition is not 
anticompetitive. Thus, in the example 
from the previous paragraph, the 
diversified company would be required 
to disclose information about the 
lumber, as well as the, cement, business. 
The Commission is concerned that the 
prospect of such broad disclosures of 
business information might 
unnecessarily provoke a  company to 
resist an order settling an antitrust 
matter.

The Commission considered two 
approaches to this problem: (1) To 
require concurrent prior notifications 
under the order and the premerger 
notification program, or (2) to require 
separate notifications for different 
portions of an acquisition—those that 
will be reviewed within the terms of the 
order and those that will; be reviewed
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under the normal premerger notification 
procedures. The latter resolution, 
although logically superior, could 
require extremely complex definitions to 
include all transactions that might be 
relevant to the order. Such definitions 
could result in some transactions being 
placed in the wrong category and quite 
possibly would result in others not being 
adequately reported under either 
procedure.

Accordingly, the Commission has 
decided to eliminate the exemption. This 
change will not significantly increase 
the number of filings (fewer than a 
dozen transactions were exempted 
under § 802.70(b) in 1984), nor the 
burden of compliance, since a firm 
would in any case have compiled much 
of the information required for its 
premerger filing in order to comply with 
the prior approval order. The 
Commission has decided that on 
balance, the administration of the 
premerger notification program and the 
enforcement of the antitrust laws will be 
enhanced by eliminating the exemption 
contained in § 802.70(b). No comments 
addressed this proposal.

The considerations underlying this 
rules change do not apply to divestitures 
subject to prior approval because in 
those orders the Commission or a 
federal court will have identified the 
transfers of assets that are relevant to 
those orders. There is, therefore, no 
reason to delete the exemption in 
§ 802.70(a) for divestitures pursuant to 
orders.
6. Section 803.5: Affidavit Obligations o f 
the Acquiring Person

Section 803.5(a) requires that the 
acquiring person give notice to the 
acquired person in certain transactions. 
The Commission has modified this rule 
(1) to permit the notice to state the 
notification threshold the acquiring 
person will meet or exceed in lieu of the 
number of shares to be acquired and (2) 
to require the person to state, where 
applicable, the total number of shares to 
be held as a result of the acquisition.

This rule requires an acquiring person 
in transactions subject to § 801.30 
(tender offers, open market purchases 
and other acquisitions of stock from 
persons other than the issuer) to submit 
with its Notification and Report Form an 
affidavit attesting that the issuer has 
received the notice required by 
§ 803.5(a). The notice procedure serves 
two related purposes: To inform the 
issuer of its obligation to file the 
notification required by the act, and to 
provide the issuer and the antitrust 
agencies with evidence that the 
acquiring person seriously intends to 
consummate the transaction.

When first promulgated, § 803.5(a) 
required the acquiring person to disclose 
in the notice to the issuer, among other 
things, the identity of the acquiring 
person and the number of securities of 
each class to be acquired. Because some 
acquiring persons could not state their 
intentions in terms of numbers of 
securities to be acquired, the 
Commission, by formal interpretation on 
December 28,1978, permitted such 
persons to state instead which of the 
reporting thresholds of § 801.1(h) they 
intended to meet or exceed.

This interpretation did not, however, 
address a different problem in the 1978 
version of § 803.5(a). That rule required 
the acquiring person to state only the 
number of securities to be acquired and 
not the number that would be held as a 
result of an acquisition. Since § 801.13(a) 
requires the acquiring person to 
aggregate the voting securities it plans 
to acquire with all voting securities of 
the issuer that it already holds, it is this 
total number of shares that would give 
rise to a filing obligation. If the acquiring 
person had substantial holdings in the 
issuer before the acquisition, merely 
stating the number of shares it would 
acquire would not always make clear to 
the issuer that the acquisition was 
reportable.

This amendment both codifies the 
1978 formal interpretation on 
notification thresholds and amends the 
rule to require the acquiring person to 
state, in instances in which the number 
of voting securities is specified, the 
number of voting securities that would 
be held as a result of the acquisition.

Notice to the acquired issuer. These 
changes will assist in fulfilling the 
principal purpose of § 803.5(a)—to 
inform the acquired person of its 
obligation to file a Notification and 
Report Form with the antitrust 
enforcement agencies. In the 
transactions covered oy this rule, the 
issuer may have no reason to know that 
some or all of its shares are being 
acquired, because the voting securities 
are to be acquired from persons other 
than the issuer or an entity within the 
same person as the issuer. Section 
803.5(a) cures this potential problem by 
requiring the acquiring person to serve 
the notice before filing its notification.

These amendments refine that 
process. By requiring that the notice 
state either the notification threshold the 
acquiring person will meet or exceed or 
the total number of voting securities to 
be held as a result of an acquisition, the 
amendments insure that the acquired 
person will receive notice of the 
acquiring person's intention to make an 
acquisition that meets or exceeds the 
$15 million, or the 15, 25 or 50 percent of

voting securities thresholds of § 801.1(h). 
From this statement and from 
knowledge about its own voting 
securities, the acquired person will have 
a basis for determining whether it has a 
notification obligation.

The requirement that the notice 
include nonvoting securities has been 
deleted because they do not affect the 
notification obligation.

Credibility o f the acquisition plan.
This amendment will also aid in 
fulfilling the second objective of 
§ 803.5(a)—to provide evidence of the 
seriousness of the acquiring person’s 
plan of action. The antitrust screening 
process initiated by the acquiring person 
requires the expenditure of significant 
resources by the issuer and the antitrust 
agencies. The rule therefore requires 
that the acquiring person provide 
evidence that it intends to make a 
reportable transaction and is not merely 
considering the possibility of making 
one. The evidence required falls into 
three categories:

(1) The statement that the acquiring 
person has a “good faith
intention . . .  to make [anj acquisition” 
(§ 803.5(a)(2));

(2) The statement of the specific 
number of securities that the person 
intends to hold or the filing threshold it 
intends to meet or exceed
(§ 803.5(a)(l)(iii)); and

(3) The communication of these and 
other facts to the acquired person
(§ 803.5(a)(1)).

The statement of “good faith” intent is 
but one part of the evidence the rules 
require to establish that an acquiring 
person intends to make a reportable 
acquisition. That general statement 
gains greater credibility when the 
acquiring person declares the exact 
number of securities it intends to buy or 
the filing threshold it intends to cross. 
The greater specificity suggests that a 
plan has developed beyond the 
conceptual stage at least to the point 
where it could be implemented. In 
requiring a definite written declaration 
of a plan to acquire shares, this 
provision parallels the requirements that 
agreements to merge be executed 
(§ 803.5(b)) and that tender offers be 
publicly announced (§ 803.5(a)(2)) before 
filing notification.

Because the acquired person and the 
enforcement agencies are entitled to be 
reasonably certain that a reportable 
acquisition will be made,
§ 803.5(a)(1) (iii) requires the acquiring 
person to state in the notice a present 
intention to make such a reportable 
acquisition of voting securities. 
Accordingly, the Commission does not 
accept a statement in a notice, for
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instance, that the acquiring person 
intends to make an acquisition that 
"may exceed” a reporting threshold,, 
because that statement does not specify 
either a threshold that the person 
intends to meet or a current intention to 
acquire any shares. See Example 4. 
Similarly, the Commission does not 
accept a statement that a person will 
acquire “up to” a  certain percentage or 
number of shares, since such a 
statement does not clearly express a 
present intent to acquire a percentage or 
number of shares that is reportable. See 
Example 5.

The Commission had proposed 
requiring a statement of the specific 
present intent to meet or exceed a 
higher notification threshold once the 
person had established an intent to 
make a reportable acquisition. The 
effect of such an extension would have 
been, for example, to treat a filing in 
which the acquiring person states in its 
notice to the acquired person an 
intention “that it will acquire more than 
15% of the acquired person’s voting 
securities and it may acquire more than 
50% of those voting securities” as a filing 
solely for the 15% threshold. This 
proposal drew a  mixed response from 
commenterà. Comments 7 and 16 
objected to the proposal, arguing that 
requiring a subsequent filing prior to 
crossing the 25 or 50 percent thresholds 
would be unnecessary and burdensome. 
Comment 18» in contrast, supported the 
proposal, noting that because the 
percentage of voting securities acquired 
can be relevant to antitrust analysis, 
multiple filings can conserve 
Commission resources and permit 
smaller acquisitions that otherwise 
might be blocked if the transaction were 
analyzed at the 50 percent level.

While the Commission agrees on 
balance with Comment 18 and does not 
believe this aspect of its original 
proposal would have imposed a major 
burden, it concedes that some additional 
burden would have resulted. Moreover, 
since the current practice, which treats 
the above language as a  filing for the 
50% threshold, has not created 
substantial antitrust enforcement 
problems, the Commission has decided 
not to adopt this change.

The Commission will thus continue its 
policy that requires the notice affidavit 
to demonstrate a firm intention to make 
a reportable acquisition, but allows 
filing for a higher threshold even when 
the intention to make that additional 
acquisition has not yet become fixed. 
Example 8 illustrates that when a person 
files for a threshold it plans to meet or 
exceed, it may also designate a higher 
threshold. The less stringent standard

for designating the filing threshold 
accommodates the interest of the parties 
to a transaction and the antitrust 
agencies in most circumstances. Once 
the premerger review process is 
undertaken, the additional burden on 
the acquired person and the 
enforcement agencies occasioned by a 
review of a transaction at a  higher 
threshold is usually relatively minor in 
comparison with the burden of 
conducting a  completely separate 
review based on a subsequent filing by 
the acquiring person for that higher 
threshold.

It should be noted, however, that it is 
unlikely to be advantageous for 
acquiring persons to file for a higher 
threshold if they do not expect to cross 
it within the period provided by § 803.7. 
As comment 18 noted, there are 
circumstances in which the antitrust 
agencies would permit a smaller holding 
of voting securities, but would challenge 
larger holdings. By filing for the higher 
threshold in such a  transaction, the 
acquiring person might make it 
necessary for one of the agencies to 
seek to enjoin an acquisition based on 
the designated threshold, even though 
the immediate transaction contemplated 
would not have been challenged.

Comment 2 noted that in many 
acquisitions to which § 801.30 applies 
the acquiring and acquired persons have 
executed an agreement in principle or a 
letter of intent to merge or acquire. It 
argues that in such instances it is 
pointless and burdensome to also 
require the acquiring person to deliver to 
the acquired person the notice required 
by § 803.5(a), While the Commission 
agrees that the notice can be redundant, 
it does not agree that delivery of the 
notice is a substantial burden or 
unnecessary. Acquisitions to winch 
§ 801.30 applies are by definition 
acquisitions of voting securities from 
persons other than the acquired person. 
Consequently, even if the agreement 
lapses for some reason, the rules still 
permit the acquiring person to proceed 
with the acquisition. In such 
circumstances, since the agreement is no 
longer in force, the acquired person 
might not be aware of its continuing 
responsibility to file. The Commission 
believes that the current notice 
requirement makes clear that the 
acquired person’s responsibility to file is 
based on the acquiring person’s intent to 
make a reportable acquisition and is 
independent of any agreement. 
Accordingly, it has not adopted the 
suggestion.

7. Section 803.10(a): Running o f Time in 
§ 801.40 Transactions

The Commission has amended 
§ 803.10(a) in order to clarify when the 
waiting period begins in connection with 
the formation of a joint venture or other 
corporation (hereinafter “joint venture”) 
subject to § 801.40 of the rules. The 
amendment makes explicit that the 
waiting period does not begin until all 
venturers who are required to file have 
done so. This is consistent with the 
Commission staff s interpretation of the 
1978 version of § 803.10(a).

Before this amendment to § 803.10(a), 
it was possible to read the rule to 
provide for a  separate waiting period for 
each individual venturer that began 
when each filed its notification. The 
Commission has amended the rule to 
eliminate this possible 
misinterpretation, which it believes 
would predude effective review by the 
antitrust agencies of the formation of 
joint ventures. Separate waiting periods 
for individual venturers would mean 
that in some instances one venturer’s 
waiting period could expire before 
another venturer’s filing alerted the 
antitrust agencies to the need to issue 
requests for additional information to all 
venturers. To eliminate any possible 
ambiguity, the Commission has 
amended § 8Q3 J.0(a) to state explicitly 
that in the case of acquisitions covered 
by § 801.40, the waiting period begins 
when all venturers required to file a 
notification have done so.

Although the Commission is adopting 
this amendment as proposed, it believes 
that the staff’s prior position correctly 
interpreted previous 5 803.10. Old 
S 803.10 provided, in relevant part, that 
the waiting period for all acquisitions, 
other than those subject to § 801.30, 
began on the “date of receipt of the 
notification . . . from: . . , all persons 
required by the act and these rules to 
file notification.” in other words, the 
waiting period began only when all 
venturers required to> file had done so. It 
was, however, possible to argue that the 
"all persons” language of § 803.10 refers 
only to those persons required to file 
notification in connection with a 
particular “acquisition” and that 
§ 801.40 was intended to treat each 
individual venturer's acquisition of 
stock of the joint venture corporation as 
a discrete acquisition. Since in each 
such "acquisition” only the venturer is 
required to file (the joint venture itself 
need not file), the result would be that 
the “all persons” requirement would be 
satisfied whenever an individual 
venturer filed notification. Thus, 
according to the argument, each
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venturer would have a separate waiting 
period beginning as soon as it filed its 
notification.

While this argument had support in 
some language of the rules, it was not 
consistent with the antitrust 
enforcement agencies’ need to conduct 
an analysis of the competitive 
relationships among the persons forming 
the joint venture corporation. As the 
Statement of Basis and Purpose to 
§ 802.41 notes, “it is the combination of 
the persons that form the new entity 
(and not the new entity standing alone) 
that presents antitrust issues when a 
new corporation is formed . . . .” 43 FR 
33496 (July 31,1978). Accordingly, to 
ensure that the enforcement agencies 
have the opportunity to evaluate the 
competitive relationships among all the 
venturers required to file, the agencies 
must be able to review all their 
notifications at the same time. It was on 
this basis that the Commission staff 
interpreted the language of the 1978 
version of § 803.10(a) to mean that the 
waiting period for acquisitions subject 
to § 801.40 began when all acquiring 
persons that were required to report had 
done so. To avoid any possible 
ambiguity, however, the rule has been 
amended to state this requirement 
explicitly.

The relationship between this 
amendment and § 803.10(b), (explaining 
when the waiting period ends) and 
§ 803.20(c) (setting out the rules for an 
extended waiting period) is as follows: 
in acquisitions subject to § 801.40 in 
which a request for additional 
information is issued, the extended 
waiting period begins on the date the 
additional information or documentary 
material requested is received from all 
contributors to the joint venture 
corporation who received a request.

Comment 16, the only comment to 
discuss this proposal, suggested that 
item 5(d) instead be revised to require 
the participants in the joint venture to 
identify the other persons participating. 
However, as discussed below in 
connection with the changes in the 
Form, the agencies have not had 
difficulty in ascertaining the identity of 
joint venture parties. Rather, the 
problem is that without having the 
filings of all the participants available at 
one time, the agencies might fail to 
notice possible anticompetitive 
consequences of the venture that would 
justify a second request. The 
Commission regards this amendment as 
an adequate resolution of the problem 
and believes no further changes are 
necessary at this time.

8. Changes in Examples To Conform 
With Prior Amendments to the Rules

On November 21,1979 and July 29, 
1983, the Commission published several 
changes in the premerger rules. See 44 
FR 66781 et seq. and 48 FR 34427 et seq. 
Our experience with those changes has 
indicated that it would be helpful to 
make several amendments to the 
examples appearing elsewhere in the 
premerger rules. The affected examples 
are example 1 to § 801.4, example 4 to 
§ 801.15, example 3 to § 801.30, the 
example to § 801.40, and example 1 to 
§ 802.41. These amendments elicited no 
comments.
9. The Premerger Notification and 
Report Form

The Commission has promulgated 
eight changes designed to clarify or 
simplify the Premerger Notification and 
Report Form. Seven of the changes were 
proposed in the Federal Register in 
September 1985; six of these appear in 
substantially the same form as they 
were proposed, and one has been 
reworded for the sake of clarity. One 
additional change, a clarification of an 
existing requirement, is a product of the 
staffs recent experience. The Form and 
its instructions have been revised to 
reflect these changes, and the revised 
version appears in this Federal Register 
Notice.

The eight changes to the Form are 
discussed in paragraphs a-h below. 
Some of the changes are based on 
comments received by the Commission 
in response to its July 1982 Federal 
Register Notice. These comments are 
referred to as “earlier comments” or 
“prior comments.” Comments received 
in response to the 1985 rules change 
proposals are designated by number.

Following paragraph h, sections 1-4 
address new issues that were raised in 
comments received pursuant to the 1985 
proposals. These comments did not 
specifically address the present changes 
to the Form but instead suggested 
further changes in the Form or raised 
other issues about the Form.
Changes in the Report Form
a. General Instructions.

The general instructions to the Form 
detail the proper procedures for 
complying with the notification 
requirements. Some filing parties have 
misinterpreted one aspect of these 
instructions: when making a narrative 
response to an informational item in the 
Form on attachment pages, parties have 
sometimes failed to submit one set of 
those attachment pages with each copy 
of their Form. The Commission has 
therefore changed the general

instructions to make clear that each 
filing person must submit two complete 
copies of the Form to the Commission 
and three complete copies of the Form to 
the Department of Justice and that each 
copy of the Form must have its own set 
of attachment pages.

This provision does not apply to 
“documentary attachments,” which, as 
defined in the instructions to the Form, 
are the documents, usually prepared by 
the parties for purposes unrelated to the 
Form, that are submitted pursuant to 
item 2(d) (formerly 2(f) (i)), item 4, and 
§ § 803.1(b) and 803.11. The instructions 
require multiple submissions to each 
agency of narrative responses to items 
on the Form, but only a single copy per 
agency of each “documentary 
attachment.”

This change in the general Form 
instructions makes clear that when 
parties choose to make their narrative 
responses on separate attachment 
pages, these responses are not 
“documentary attachments," and 
multiple copies of these pages must still 
be supplied to each agency. Some filing 
parties had incorrectly treated these 
pages as “documentary attachments” 
and had submitted only one copy per 
agency. Such omissions hamper review 
by the agencies and could cause a filing 
to be deemed deficient.
b. Description o f Transaction

The Commission has consolidated 
into one question the three items, 
formerly Items 2(a), 2(b), and 2(c), that 
request a description of the transaction. 
Item 2(a) had asked for the names and 
addresses of the parties to the 
acquisition, a description of the assets 
or voting securities to be acquired, the 
consideration to be received from each 
party, and, if the acquisition involved a 
tender offer, the terms of the offer. Item 
2(b) had called for the scheduled 
consummation date, and item 2(c) had 
required a description of the manner in 
which the transaction was to be carried 
out; including scheduled major events 
such as stockholders’ meetings, other 
requests for government approval or 
tender offer dates. Parties had often 
repeated information when responding 
to these items; the Commission has 
therefore eliminated this redundancy by 
combining them into one question.

Comment 22 pointed out that the 
proposed version of item 2(a) and the 
1978 version of item 2(d), which has 
been redesignated as item 2(b) but 
which is otherwise being retained 
unchanged, both asked for a description 
of the assets to be acquired. The 
Commission has further revised item 
2(a) in response to this comment so that
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it no longer requires a description of the 
assets or voting securities. Instead, item 
2(a) simply asks whether assets or 
voting securities (or both) are being 
acquired. The detailed description of 
assets to be acquired is required by item 
2(b) (formerly 2(d)) and the description 
of the voting securities to be acquired is 
found in item 2(c) (formerly 2(e)).
c. Description o f Voting Securities To 
Be Acquired

The Commission has changed item 
2(c) (which had been 2(e) but which has 
been redesignated) to allow persons 
who intend to acquire 100 percent of the 
acquired person’s voting securities to 
respond by stating that intent and 
providing the dollar value of the 
acquisition. Item 2(c) requires responses 
to eight subsections that elicit 
information about separate classes of 
voting securities and the amount of each 
that will be held by each acquiring 
person following the transaction. As the 
1978 Statement of Basis and Purpose 
pointed out, the purpose of the detailed 
breakdown is to enable the agencies to 
assess the degree of control resulting 
from the acquisition. 43 FR 33522 (July 
31,1978). The Commission recognizes 
that detailed responses are likely to be 
unnecessary when a person is acquiring 
100 percent of the voting securities of a 
company. In that case, the acquiring 
person will presumably have complete 
control of the acquired person. The 
same is true when two companies are 
merging or consolidating to form a new 
company. In these instances, therefore, 
the Commission has eliminated the 
detailed responses required by item 2(c). 
Item 2(c) now permits parties simply to 
state that 100% of the voting securities 
are being acquired.

However, to enable the Commission 
to monitor compliance with the act with 
regard to previous acquisitions between 
the parties, parties must still give full 
responses to item 2(c) if, prior to the 
acquisition, the acquiring person held 15 
percent or more than $15 million of the 
acquired person’s voting securities.
Since holdings of this magnitude 
normally require a filing, disclosure of 
this information in item 2(c) will permit 
the agencies to inquire whether the prior 
acquisition was exempt from the act. For 
the sake of clarity, the wording of item 
2(c) has been altered from the form in 
which it was proposed.
d. Index to Ancillary Documents

The Commission has deleted item 
2(f)(ii), which had asked for an index of 
ancillary documents related to the 
acquisition agreement, such as those 
relating to personnel matters [e.g., union 
contracts and employment agreements),

third-party financing agreements, leases, 
subleases and documents related to the 
transfer of realty. The 1978 Statement of 
Basis and Purpose stated that the index 
“will permit the agencies to identify 
particular documents in a second 
request.’’ 43 FR 33523 (July 31,1978). In 
the Commission’s experience, however, 
this index has not been particularly 
helpful. Second requests do not usually 
focus on issues related to third-party 
agreements, subleases, union contracts 
or other documents listed in the index. If 
this type of information is needed, the 
agencies can ask for it descriptively in 
the second request even without an 
index of the documents. Since the index 
can be lengthy and time-consuming to 
prepare, the Commission has dropped 
this item from the Form.
e. Shareholders and Holdings o f Persons 
Filing Notification

The Commission has changed the 
instructions to item 6 to specifically 
permit parties to identify where 
responses to this item can be found in a 
"documentary attachment” to the Form. 
The Commission does not object to 
parties responding to these items by 
referencing “documentary attachments” 
submitted with a filing as long as they 
indicate the relevant pages in the 
attachments and as long as the 
information provided in the attachments 
is complete, up-to-date, and accurate. If 
the information contained in the 
attachments is not complete, up-to-date, 
and accurate, the filing will not be 
deemed substantially compliant and the 
waiting period will not begin until the 
correct materials are filed with both 
agencies.

As revised, item 6(a) asks for a list of 
the filing person’s subsidiaries, except 
for subsidiaries with total assets of less 
than $10 million. Item 6(b) asks for a list 
of shareholders of each entity included 
within the person filing notification. 
Holders of 5 percent or more of the 
voting securities of any entity included 
within the person must be listed unless 
the entity has total assets of less than 
$10 million. Item 6(c) requires parties to 
list their minority holdings. Parties may 
omit holdings of less than 5 percent and 
holdings of issuers with total assets of 
less than $10 million.

One prior comment stated that the 
Commission should permit parties to 
respond to these items by referencing a 
“documentary attachment" to the Form 
rather than including a response on the 
Form itself. The Commission is of the 
view that a response that references a 
“documentary attachment” is adequate 
so long as the specific pages of each 
attachment are indicated for each item,

f  List o f Subsidiaries
The Commission has changed item 

6(a) so that parties may omit 
subsidiaries with total assets of less 
than $10 million. Item 6(a) requires 
persons filing notification to provide the 
name and headquarters mailing address 
of each entity included within the 
person filing notification. The 1978 
instructions gave parties the option of 
not listing entities with total assets of 
less than $1 million. Prior comments 
questioned whether a list of subsidiaries 
was helpful to the agencies’ antitrust 
review and especially whether the 
names of relatively small subsidiaries 
were necessary.

To conduct their review, the agencies 
must be able to determine the names 
and addresses of all significant entities 
included within the parties to the 
acquisition. In many instances, the 
names of these subsidiaries can give the 
agencies a better understanding of the 
acquisition and can enable them to seek 
information from public sources, most of 
which is only available by company 
(subsidiary) name. The need for 
subsidiaries’ names is particularly 
compelling when the subsidiaries are 
foreign entities, since the SIC code 
information contained in item 5 is 
limited to U.S. operations. See § 803.2. 
Without the name of the foreign 
subsidiary, information about the 
person’s foreign operations is not 
readily obtainable. However, the 
Commission has recognized that some 
subsidiaries may be so small that even 
their names are unlikely to produce 
information relevant to the agencies’ 
antitrust review. The Commission has 
therefore raised the $1 million cut-off 
provided in original item 6(a) to $10 
million. This change was based in part 
on the fact that items 6(b) and 6(c) have 
always been subject to a $10 million cut­
off and that these cut-off levels do not 
appear to have adversely affected the 
agencies’ ability to conduct their 
antitrust review.
g. Geographic Information in 
Overlapping SIC Codes

The Commission has changed the 
level of specificity with which parties 
must provide certain geographic 
information. When an overlap occurred 
in certain SIC codes, the Commission 
had previously required that each party 
provide the address, arranged by the 
state, county, and city or town, of its 
establishments that derived revenue in 
the overlapping code. Now, for some of 
these codes, parties may provide only 
the state or states in which they derive 
revenue.
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Item 7(a) of the Form requires the 
filing person to identify 4-digit industry 
SIC codes in which it has knowledge or 
belief that it and any other person which 
is a party to the acquisition also derives 
revenue (usually referred to as “the 
overlapping code” or “a four-digit 
overlap”). Item 7(c) requires the filing 
person to identify the geographic areas 
in which it derives revenue in 
overlapping codes. For most overlapping 
codes the filing person lists the states in 
which it derives revenue. In the 1978 
version of Item 7(c)(iv), parties were 
required to provide more detailed 
geographic information for overlaps in 
all SIC major groups 52-62 and 64-89.

In most of these major groups, the 
agencies must determine the precise 
geographic areas in which the parties 
operate. For instance, acquisitions 
involving food stores, gasoline service 
stations, hospitals, apparel and 
accessory stores, and banks require a 
detailed breakdown of geographic 
information, since the relevant 
geographic market is often a local area 
rather than an entire state or region. 
However, some of the SIC major groups 
identified in 1978 as requiring the more 
detailed breakdown have proved in fact 
not to require such detailed breakdowns 
in the initial Hart-Scott-Rodino filing.
For instance, acquisitions involving 
securities brokers, insurance agents, 
investment offices and certain other 
businesses falling within these codes 
can be adequately reviewed without the 
initial filing providing such detailed 
information. Acquisitions involving 
overlaps in these codes either do not 
involve local markets or, if they do 
involve local markets, can still be 
adequately reviewed if the parties 
specify in their initial filings only the 
states in which they derive revenue. 
Therefore, the Commission has changed 
item 7(c) to require only state-by-state 
information for overlaps occurring in 
SIC major groups 62, 64-67, 72, 73, 76, 79, 
and 81-89. The SIC major groups that 
still require the parties to give the 
address, arranged by state, county, and 
city or town, of establishments where 
they derive revenue are listed in 
Attachment A.
h. Prior Acquisitions

The Commission has changed item 9 
of the Form to require the acquiring 
person to provide information about 
acquisitions made within five years of 
filing rather than the ten years that had 
been required.

If both the acquiring person and the 
acquired issuer or the acquired assets 
had attributable to them $1 million or 
more in revenue in the same 4-digit SIC 
code, the acquiring person must list in

item 9 its past acquisitions of other 
persons that also derived revenue in 
that 4-digit SIC code. Only acquisitions 
of more than 50 percent of the voting 
securities or assets of entities that had 
annual net sales or total assets greater 
than $10 million in the year prior to the 
acquisition need be listed. In the original 
version of item 9 parties were required 
to list all such acquisitions that had 
taken place in the past ten years. The 
Commission has changed item 9 so that 
it now applies only to acquisitions in the 
past five years.

The purpose of item 9 is to assist the 
agencies in identifying prior acquisitions 
by the acquiring person that may 
suggest a pattern of acquisitions in a 
particular industry by that person. See 
43 FR 33534 (July 31,1978). Several 
earlier comments suggested 
modifications of item 9. One such 
comment suggested raising to $10 
million the present $1 million cut-off for 
the overlap in the acquisition that is the 
subject of the notification. This 
suggestion was rejected because the 
agencies sometimes find overlaps of less 
than $10 million in a given 4-digit SIC 
code to be of competitive significance. 
This is particularly true when the parties 
compete in a small geographic area or 
when one of the parties has an 
extremely large share of a market.

Another prior comment suggested that 
the ten-year period be reduced to five 
years. The Commission has adopted this 
suggestion. It believes that this change 
can be made without harming the 
agencies' ability to conduct a thorough 
antitrust review since an account of the 
acquiring person’s acquisitions over the 
past five years will give adequate notice 
of possible trends toward concentration. 
This change should significantly reduce 
the burden of this item because it will 
cut in half the number of years that 
parties will have to search for 
information about prior acquisitions and 
because it should be easier for 
companies to identify more recent 
acquisitions.
Other Comments

In addition to the comments discussed 
in paragraphs (a) through (h) above, 
comment 16 specifically endorsed the 
changes as proposed, and no comment 
objected to them. Several other 
comments suggested additional changes 
in the Form, requested clarification of 
existing items, or otherwise made 
observations about the Form’s reporting 
requirements. The Commission takes 
this opportunity to respond to the issues 
raised in these comments.

1. Comments about SIC code revenue 
required by the Form. Several comments 
made observations about the existing

Report Form’s SIC code requirements. 
Comment 2 said it is difficult for 
companies to classify information in the 
correct code since some companies have 
internal bookkeeping inconsistencies 
and their SIC code classifications vary 
from year to year. The comment stated 
that this problem is especially acute 
when the classifications are highly 
detailed. Although compiling SIC-based 
information may occasionally be 
difficult, the Commission has found it 
the most workable way to determine 
whether and to what extent companies 
produce competing products.

Similarly, comment 2 stated that it is 
difficult to provide the detailed 
breakdown required for 7-digit codes 
ending in “00.” If a 7-digit code ends in 
"00,” the instructions require a further 
breakdown by codes listed in Appendix 
B of the Numerical List o f Manufactured 
Products. Again, notwithstanding this 
possible difficulty, the Commission 
needs this detailed information for its 
antitrust review.

The same comment also stated that 
SIC code information on interplant 
transfers as is required by § 803.2 is 
difficult to assemble, and that providing 
such information can result in some 
double counting. Here as well, despite 
the possible difficulty of gathering the 
information, the Commission believes 
that interplant transfers are relevant to 
antitrust review since internally 
consumed products must sometimes be 
considered in the market along with 
products sold externally. Furthermore, 
the Commission has not found the 
double counting problem 
insurmountable. Although the inclusion 
of interplant transfers means that the 
sum of SIC code revenues may slightly 
exceed the sales listed on the company’s 
most recent income statement, the 
agencies can take this possibility into 
account in performing their antitrust 
review.

Comment 2 also observed that it is 
difficult to compile SIC code revenue, 
especially the more detailed 7-digit 
information, for recently acquired 
entities. This problem is more likely to 
occur if the recent acquisition was not 
reportable, since in a reported 
acquisition the acquired entity would 
already have compiled its SIC code 
information to fulfill its filing 
requirements. Again, even if the 
information has not been previously 
compiled and may be difficult to 
compile, it must be compiled in 
connection with the filing since the 
agencies’ antitrust review depends on it.

Comment 22 objected to item 5(b)(ii)’s 
requirement that current 7-digit 
information be provided for products
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added since the base year. The comment 
pointed out that this item required 
companies to annually update 7-digit 
information for products they have 
recently added. The comment suggested 
that the information be supplied only for 
the year following the addition.

The Commission needs SIC code 
information on all aspects of a person’s 
business, including recently commenced 
operations. This information must be as 
detailed as practicable. In this particular 
item, the Commission already permits 
parties the option of providing the 
information based on 7-digit SIC codes 
“or in the manner ordinarily used by the 
person filing notification." It would not 
be workable, however, to permit parties 
to provide the information only for the 
year following its addition. If this were 
permitted, the parties to an acquisition 
would be providing dollar revenues for 
dissimilar years for added products, 
since any number of different 
intervening years would appear in 
addition to the base year and the most 
recent year. This would make it difficult 
for the Commission to compare the 
parties’ revenues. Moreover, if parties 
only provided revenues for new 
products for the year after the product 
was introduced, the Commission would 
often be unable to determine the present 
level of that person’s presence in the 
market. The new product may have 
generated very little revenue when it 
was introduced, but may have since 
gained a significant presence in the 
market.

2. Suggested reduction in reporting 
requirements. Most of the observations 
about difficulties in complying with 
filing requirements centered around the 
need to provide SIC code information. 
Comment 22, however, also suggested 
two changes in the Form unrelated to 
SIC code data: Deletion of the 
requirement that persons submit an 
affidavit with the Form and deletion of 
the requirement that filing persons 
certify the Form.

The Commission believes that these 
two requirements impose at most a 
minimal burden on the parties to an 
acquisition. The Commission needs to 
know that the acquisition that is the 
subject of the filing is actually planned 
and not hypothetical; this is the goal of 
the affidavit requirement. The 
Commission also needs to be certain 
that the information contained in the 
Form is accurate. The current 
certification requirement gives the 
Commission added assurance that a 
specific individual has taken 
responsibility for the accuracy of the 
information contained in the Form. The 
Commission believes that the small

burden imposed by these requirements 
is outweighed by the importance of the 
requirements. If interested persons 
believe the burden imposed by these 
requirements is more substantial, the 
Commission would appreciate 
submissions describing the extent of the 
burden.

3. Requests for clarification o f Report 
Form instructions. Comment 2 requested 
clarification of the instructions for two 
items on the Form: Item 5(b)(ii) and item 
8. The Commission believes that the 
instructions are adequate and therefore 
does not propose to change them at this 
time.

Item 5(b)(ii) requests information 
about products that have been added or 
deleted subsequent to 1982. The 
instruction to this item permits parties to 
identify added or deleted products 
either by 7-digit code or "in the manner 
ordinarily used by the person filing 
notification." The instruction does not 
expressly define the term "products 
added or deleted." Most filing persons 
have correctly read the instructions to 
require only additions or deletions of 
products that comprise a 7-digit product 
code. In other words, for purposes of 
this item, parties should define the term 
“product" to mean all items that are 
classified in a single 7-digit code. For 
example, assume all widgets are 
classified in a single 7-digit code. If a 
person has always made blue and 
yellow widgets, and one year it begins 
production of red widgets, it need not 
list red widgets in item 5(b)(ii).
Similarly, if the person stops making 
blue widgets, it need not list them as a 
deleted product. In both instances the 
addition and deletion took place within 
a existing or ongoing 7-digit code in 
which the person derived revenue in 
1982.

Comment 2 requested a similar 
change in the instruction to item 8, 
which asks for information about any 
vendor-vendee relationship between the 
parties to the acquisition. To complete 
this item, each vendee must list the 
"products” it purchased from other 
parties to the acquisition. Only 
aggregate purchases of "products" of 
more than $1 million must be listed. To 
determine whether the $1 million figure 
applies, most parties have correctly read 
the existing instructions as defining the 
term "product” to mean a 7-digit SIC 
code. Thus, in our example above, if 
$750,000 worth of red widgets and 
$750,000 worth of blue widgets were 
purchased in the most recent year, the 
person should list widgets in item 8. If, 
however, blue and red widgets were 
properly classified in separate 7-digit 
codes, then in our example widgets

would not be listed in item 8 since the $1 
million level would not be met for any 
given "product.”

4. Comments regarding joint venture 
filings. Two comments (7,16) expressed 
the concern that the Notification and 
Report Form did not provide the 
Commission with enough information to 
determine whether all the parties to the 
formation of a joint venture or other 
corporation had fulfilled their filing 
requirements. These comments arose in 
the context of the proposal to change 
rule 803.10(a), which codifies the 
Commission’s policy of starting joint 
venture waiting periods after all parties 
to the venture with a reporting 
obligation have filed. The comments 
asserted that the Commission would not 
be able to determine which parties to 
the acquisition were required to file and 
therefore the agencies would not know 
when to start the applicable waiting 
period. The Commission believes that 
the Form already requires enough 
information to allow the agencies to 
determine which joint venturers are 
required to file.

The Form requires certain information 
about the parties to a joint venture. For 
instance, item 1(c) requires each party to 
"[gjive the names of all ultimate parent 
entities of acquiring ... persons which 
are parties to the acquisition whether or 
not they are required to file  
notification." (emphasis supplied) In the 
joint venture context, this item requires 
the name of each person that will 
acquire any voting securities of the 
venture, even if the parties do not 
believe that some of those persons will 
ultimately have a reporting obligation. 
Similarly the subparts of item 2(c) 
(formerly 2(e)) require detailed 
information about the amount and dollar 
value of the voting securities to be 
acquired by each person. Each joint 
venturer that files must supply this 
information for each person acquiring 
securities of a joint venture corporation.

Item 5(d) requires detailed 
information about ail contributions to 
the joint venture or other corporation. 
Item 5(d)(ii)(A) requires a list of 
contributions from each person forming 
the venture and item 5(d)(ii)(D) requires 
a full description of the consideration to 
be received by each person forming the 
joint venture. Neither item is limited to 
persons required to file. Therefore each 
person that files for a joint venture must 
disclose this information for itself and 
every other person forming the venture.

These items, when read together, give 
the Commission considerable 
information about each venturer. The 
Commission will know the names of 
each contributor, the amount and value
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of the securities each venturer will 
receive and the contributions made by 
each venturer. Once the first venturer 
files, the Commission can readily 
determine from that filing which other 
venturers will meet the act’s size-of- 
transaction test. Furthermore, the names 
of the other venturers will likely permit 
the Commission to determine from 
public sources which of the other 
venturers appear to meet the commerce 
and size-of-person tests.

Comments 7 and 16 suggested that 
parties be specifically required to state 
which other parties to the joint venture 
are required to file. The Commission 
agrees that this would not be 
particularly burdensome and that it 
would provide further confirmation of 
the Commission’s independent 
evaluation of who must file. 
Nevertheless, the Commission has not 
adopted the suggestion at this time since 
it has not in the past had difficulty 
determining which venturers must file. If 
in the future the Commission 
experiences difficulty determining which 
joint venturers must file (particularly if 
filing persons resist the Commission’s 
attempts to determine this information 
informally), the Commission will 
propose a change suitable to remedy the 
problem.
Attachment A

SIC major groups in which parties are 
required to provide the address, 
arranged by state, county, and city or 
town, of each establishment from which 
they derive dollar revenues.
Division G. Retail Trade
Major Group 52. Building materials, 

hardware, garden supply, and mobile 
home dealers.

Major Group 53. General merchandise 
stores.

Major Group 54. Food stores.
Major Group 55. Automotive dealers 

and gasoline service stations.
Major Group 56. Apparel and accessory 

stores.
Major Group 57. Furniture, home 

furnishings, and equipment stores. 
Major Group 58. Eating and drinking 

places.
Major Group 59. Miscellaneous retail.
Division H. Finance, Insurance and Real 
Estate
Major Group 60. Banking.
Major Group 61. Credit Agencies other 

than banks.
Division I. Services
Major Group 70. Hotels, rooming houses, 

camps, and other lodging places. 
Major Group 75. Automotive repair, 

services, and garages.

Major Group 78. Motion pictures.
Major Group 80. Health services.
List of Subjects
16 CFR Parts 801 and 802

Antitrust.
16 CFR Part 803

Antitrust, Reporting and 
recordkeeping requirements.

Accordingly, 16 CFR Parts 801, 802 
and 803 are amended as follows:

A. The authority for Parts 801, 802 and 
803 continues to read as follows:

Authority: Sec. 7A(d) of the Clayton Act, 15 
U.S.C. 18a(d), as added by sec. 201 of the 
Hart-Scott-Rodino Antitrust Improvements 
Act of 1978, Pnb. L. 94-435,90 Stat. 1390.

PART 601—COVERAGE RULES
B. Example 1 to § 801.4(b) is revised to 

read as set forth below.
§ 801.4 Secondary acquisitions.
* * * * *

(b) * * *
Examples: 1. Assume that acquiring person 

“A” proposes to acquire all the voting 
securities of corporation B. This section 
provides that the acquisition of voting 
securities of issuers held but not controlled 
by B or by any entity which B controls are 
secondary acquisitions by “A." Thus, if B 
holds more than $15 million of the voting 
securities of corporation X (but does not 
control X), and "A” and “X” satisfy sections 
7A  (a)(1) and (a)(2), “A” must file notification 
separately with respect to its secondary 
acquisition of voting securities of X. “X" must 
file notification within fifteen days (or in the 
case of a cash tender offer, 10 days) after “A” 
files, pursuant to § 801.30. 
* * * * *

C. Section 801.11(a) is revised and a 
new § 801.11(e) is added to read as set 
forth below.
§ 801.11 Annual net sales and total assets.

(a) The annual net sales and total 
assets of a person shall include all net 
sales and all assets held, whether 
foreign or domestic, except as provided 
in paragraphs (d) and (e) of this section. 
* * * * *

(e) Subject to the limitations of 
paragraph (d) of this section, the total 
assets of:

(1) An acquiring person that does not 
have the regularly prepared balance 
sheet described in paragraph (c)(2) of 
this section shall be, for acquisitions of 
each acquired person:

(i) All assets held by the acquiring 
person at the time of the acquisition,

(ii) Less all cash that will be used by 
the acquiring person as consideration in 
an acquisition of assets from, or in an 
acquisition of voting securities issued 
by, that acquired person (or an entity

within that acquired person) and less all 
cash that will be used for expenses 
incidental to the acquisition, and less all 
securities of the acquired person (or an 
entity within that acquired person); and

(2) An acquired person that does not 
have the regularly prepared balance 
sheet described in paragraph (c)(2) of 
this section shall be either

(i) All assets held by the acquired 
person at the time of the acquisition, or

(ii) Where applicable, its assets as 
determined in accordance with
§ 801.40(c).

Examples: For examples 1-4, assume that 
A is a newly-formed company which is not 
controlled by any other entity. Assume also 
that A has no sales and does not have the 
balance sheet described in paragraph (c)(2) of 
this section.

1. A will borrow $105 million in cash and 
will purchase assets from B for $100 million. 
In order to establish whether A’s acquisition 
of B’s assets is reportable, A's total assets are 
determined by subtracting the $100 million 
that it will use to acquire B’s assets from the 
$105 million that A will have at the time of 
the acquisition. Therefore, A has total assets 
of $5 million and does not meet the size-of- 
person test of section 7A(a)(2).

2. Assume that A will acquire assets from B 
and that, at the time it acquires B's assets, A 
will have $85 million in cash and a factory 
valued at $20 million. A will exchange the 
factory and $80 million cash for B’s assets. To 
determine A’s total assets, A should subtract 
from the $85 million cash the $80 million that 
will be used to acquire assets from B and add 
the remainder to the value of the factory. 
Thus, A has total assets of $25 million. Even 
though A will use the factory as part of the 
consideration for the acquisition, the value of 
the factory must still be included in A’s total 
assets.

Note that A and B may also have to report 
the acquisition by B of A’s non-cash assets 
(i.e., the factory). For that acquisition, the 
value of the cash A will use to buy B’s assets 
is not excluded from A’s total assets. Thus, in 
the acquisition by B, A’s total assets are $105 
million.

3. Assume that company A will make a 
$200 million acquisition and that it must pay 
a loan origination fee of $5 million. A 
borrows $211 million. A does not meet the 
size-of-person test in section 7A(a)(2) 
because its total assets are less than $10 
million. $200 million is excluded because it 
will be consideration for the acquisition and 
$5 million is excluded because it is an 
expense incidental to the acquisition. 
Therefore, A is only a $6 million person.

4. Assume that A borrows $150 million to 
acquire $100 million of assets from person B 
and $45 million of voting securities of person
C. To determine its size for purposes of its 
acquisition from person B, A subtracts the 
$100 million that it will use for that 
acquisition. Therefore, A has total assets of 
$50 million for purposes of its acquisition 
from B. To determine its size with respect to 
its acquisition from person C, A subtracts the 
$45 million that will be paid for C’s voting
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securities. Thus, for purposes of its 
acquisition from C, A has total assets of $105 
million. In the first acquisition A meets the 
$10 million size-of-person test and in the 
second acquisition A meets the $100 million 
size-of-person test of section 7A(a)(2).

D. Section 801.12(b)(1) is revised to 
read as set forth below.
§ 801.12 Calculating percentage of voting 
securities or assets.
* * * * *

(b) Percentage o f voting securities. (1) 
Whenever the act or these rules require 
calculation of the percentage of voting 
securities of an issuer to be held or 
acquired, the percentage shall be the 
sum of the separate ratios for each class 
of voting securities, expressed as a 
percentage. The ratio for each class of 
voting securities equals:

(i) (A) The number of votes for 
directors of the issuer which the holder 
of a class of voting securities is 
presently entitled to cast, and as a result 
of the acquisition, will become entitled 
to cast, divided by,

(B) The total number of votes for 
directors of the issuer which presently 
may be cast by that class, and which 
will be entitled to be cast by that class 
after the acquisition, multiplied by,

(ii) (A) The number of directors that 
class is entitled to elect, divided by (B) 
the total number of directors.

Examples: In each of the following 
examples company X has two classes of 
voting securities, class A, consisting of 1000 
shares with each share having one vote, and . 
class B, consisting of 100 shares with each 
share having one vote. The class A shares 
elect four of the ten directors and the class B 
shares elect six of the ten directors.

In this situation, § 801.12(b) requires 
calculations of the percentage of voting 
securities held to be made according to 
the following formula:
Number of votes of class A held divided by 

Total votes of class A times Directors 
elected by class A stock divided by Total 
number of directors

Plus
Number of votes of class B held divided by 

Total votes of class B times Directors 
elected by class B stock divided by Total 
number of directors

1. Assume that company Y holds all 100 
shares of class B stock and no shares of class 
A stock. By virtue of its class B holdings, Y 
has all 100 of the votes which may be cast by 
class B stock and can elect six of company 
X’8 ten directors. Applying the formula which 
results from the rule, Y calculates that it

_ holds 100/100 x 6/10 or 60 percent of the 
voting securities of company X because of its 
holdings of class B stQck and no additional 
percentage derived horn holdings of class A 
stock. Consequently, Y holds a totaiof 80 
percent of the voting securities of company X.

2. Assume that company Y holds 500 shares 
of class A stock and no shares of class B

stock. By virtue of its class A holdings, Y has 
500 of the 1000 votes which may be cast by 
class A to elect four of company X’s ten 
directors. Applying the formula, Y calculates 
that it holds 500/1000 x 4/10 or 20 percent of 
the voting securities of company X from its 
holdings of class A stock and no additional 
percentage derived from holdings of class B 
stock. Consequently, Y holds a total of 20 
percent of the voting securities of company X.

3. Assume that company Y holds 500 shares 
of class A stock and 60 shares of class B 
stock. Y calculates that it holds 20 percent of 
the voting securities of company X because of 
its holdings of class A stock (see example 2). 
Additionally, as a result of its class B 
holdings Y has 60 of the 100 votes which may 
be cast by class B stock to elect six of 
company X’s ten directors. Applying the 
formula, Y calculates that it holds 60/100 x

6/10 or 36 percent of the voting securities 
of company X because of its holdings of class 
B stock. Since the formula requires that a 
person that holds different classes of voting 
securities of the same issuer add together the 
separate percentages calculated for each 
class, Y holds a total of 56 percent (20 percent 
plus 36 percent) of the voting securities of 
company X.
* * * * *

E. Section 801.13(a)(1) is revised, a 
new § 801.13(a)(3) and a new example 4 
following § 801.13 (a)(2)(H) are added, 
and § 801.13(b)(2)(H) excluding the 
example, is revised to read as set forth 
below.
§ 801.13 Voting securities or assets to be 
held as a result of an acquisition.

(a) Voting securities. (1) Subject to the 
provisions of § 801.15, and paragraph 
(a)(3) of this section, all voting securities 
of the issuer which will be held by the 
acquiring person after the 
consummation of an acquisition shall be 
deemed voting securities held as a result 
of the acquisition. The value of such 
voting securities shall be the sum of the 
value of the voting securities to be 
acquired, determined in accordance 
with § 801.10(a); and the value of the 
voting securities held by the acquiring 
person prior to the acquisition, 
determined in accordance with 
paragraph (a)(2) of this section.

(2) * * *
Examples: * * *
4. On January 1, Company A acquired $30 

million of voting securities of Company B.
“A" and “B” filed notification and observed 
the waiting period for that acquisition.

Company A plans to acquire $1 million of 
assets from company B on May 1 of die same 
year. Under § 801.13(a)(3), "A" and “B” do 
not aggregate the value of the earlier 
acquired voting securities to determine 
whether the acquisition is subject to the act. 
Therefore, the value of the acquisition is $1 
million and it is not reportable.
42) Voting securities held by the 

acquiring per&qtp prior to an acquisition 
shall not be deemed voting, securities

held as a result of that subsequent 
acquisition if:

(1) The acquiring person is, in the 
subsequent acquisition, acquiring only 
assets; and

(ii) The acquisition of the previously 
acquired voting securities was subject to 
the filing and waiting requirements of 
the act (and such requirements were 
observed) or was exempt pursuant to 
§ 802.21.

(b) Assets. * * *
( 2)  *  *  *

(ii) Subject to the provisions of 
§ 801.15, if the acquiring person has 
acquired from the acquired person 
within the 180 calendar days preceding 
the signing of such agreement any assets 
which are presently held by the 
acquiring person, and the acquisition of 
which was not previously subject to the 
requirements of the act or the 
acquisition of which was subject to the 
requirements of the act but they were 
not observed, then only for purposes of 
section 7A(a)(3)(B) and § 801.1(h)(1), 
both the acquiring and the acquired 
persons shall treat such assets as though 
they had not previously been acquired 
and are being acquired as part of the 
present acquisition. The value of any 
assets previously acquired which are 
subject to this subparagraph shall be 
determined in accordance with 
§ 801.10(b) as of the time of their prior 
acquisition.
* * * * *

F. Section 801.15(a)(2) is revised to 
read as set forth below.
§801.15 Aggregation of voting securities 
and assets the acquisition o f which was 
exem pt
*  . *  *  *  *

(a) * * *
(2) Sections 802.6(b)(1), 802.8, 802.31, 

802.35, 802.50(a)(1), 802.51(a), 802.52, 
802.53, 802.63, and 802.70;
*  *  *  *  *

G. Example 4 to § 801.15(c) is revised 
to read as set forth below.
§ 801.15 Aggregation of voting securities 
and assets the acquisition of which was 
exempt.
* * * * *

(c) * * *
Examples: * * *
4. Assume that acquiring person “B," a 

United States person, acquired from 
corporation X two mines located abroad, and 
assume that the acquisition price was $40 
million. In the most recent year, sales in the 
United States attributable to the mines were 
$15 million, and thus the acquisition was 
exempt under § 802.50(a)(2). Within 180 days 
of that acquisition, “B” seeks to acquire a 
third mine from X, to which United States 
sales of $12 million were^attributable in the
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most recent year. Since under § 801.13(b)(2), 
as a result of the acquisition, *'B" would hold 
all three mines of X, and the $25 million 
limitation in § 802.50(a)(2) would be 
exceeded, under paragraph (b) of this rule,
“B" would hold the previously acquired 
assets for purposes of the second acquisition. 
Therefore, as a result of the second 
acquisition, “B” would hold assets of X 
exceeding $15 million, would not qualify for 
the exemption in § 802.50(a)(2), and must 
observe the requirements of the act before 
consummating the acquisition.

H. Example 3 to § 801.30(b) is revised 
to read as set forth below.
§ 801.30 Tender offers and acquisitions of 
voting securities from third parties. 
* * * * *

(b) * * *
Examples: * * *
3. Suppose that acquiring person “A” 

proposes to acquire 50 percent of the voting 
securities of corporation B which in turn 
owns 30 percent of the voting securities of 
corporation C. Thus “A's” acquisition of C’s 
voting securities is a secondary acquisition 
(see § 801.4] to which this section applies 
because “A” is acquiring C’s voting securities 
from a third party (B). Therefore, the waiting 
period with respect to “A’s” acquisition of 
C’s voting securities begins when “A” files its 
separate Notification and Report Form with 
respect to C, and “C” must file within 15 days 
(or in the case of a cash tender offer, 10 days) 
thereafter. “A’s” primary and secondary 
acquisitions of the voting securities of B and 
C are subject to separate waiting periods; see 
§801.4.

I. The example to § 801.40 is revised to 
read as set forth below.
§ 801.40 Formation of Joint venture or 
other corporations.
* * * * *

Example: Persons “A,” “B,” and “C” agree 
to create new corporation N, a joint venture. 
“A," “B," and “C” will each hold one third of 
the shares of N. “A" has more than $100 
million in annual net sales. “B” has more than 
$10 million in total assets but less than $100 
million in annual net sales and total assets. 
Both “C’”8 total assets and its annual net 
sales are less than $10 million. “A,” “B,” and 
“C” are each engaged in commerce. “A,” "B,” 
and “C” have agreed to make an aggregate 
initial contribution to the new entity of $6 
million in assets and each to make additional 
contributions of $6 million in each of the next 
three years. Under paragraph (c), the assets 
of the new corporation are $60 million. Under 
paragraph (b), only “A” must file notification. 
Note that “A” also meets the criterion of 
section 7A(a)(3) since it will be acquiring one 
third of the voting securities of the new entity 
for $20 million. N need not file notification; 
see § 802.41.

PART 802—EXEMPTION RULES

J. Section 802.35 is added to read as 
set forth below.

§ 802.35 Acquisitions by employee trusts.
An acquisition of voting securities 

shall be exempt from the notification 
requirements of the act if:

(a) The securities are acquired by a 
trust that meets the qualifications of 
section 401 of the Internal Revenue 
Code;

(b) The trust is controlled by a person 
that employs the beneficiaries and,

(c) The voting securities acquired are 
those of that person or an entity within 
that person.

E xam ples: 1. Company A establishes a 
trust for its employees that meets the 
qualifications of section 401 of the Internal 
Revenue Code. Company A has the power to 
designate the trustee of the trust. That trust 
then acquires 30% of the voting securities of 
Company A for $30 million. Later, the trust 
acquires 20% of the stock of Company B, a 
wholly-owned subsidiary of Company A, for 
$20 million. Neither acquisition is reportable.

2. Assume that in the example above, “A" 
has total assets of $100 million. “C” also has 
total assets of $100 million and is not 
controlled by Company A. The trust 
controlled by Company A plans to acquire 40 
percent of the voting securities of Company C 
for $40 million. Since Company C is not 
included within “A," “A” must observe the 
requirements of the act before the trust 
makes the acquisition of Company C's 
shares.

K. Example 1 to § 802.41 is revised to 
read as set forth below.
§ 802.41 Joint venture or other 
corporations at time of formation.
* * * * *

E xam ples: 1. Corporations A and B, each 
having sales of $100 million, each propose to 
contribute $20 million in cash in exchange for 
50 percent of the voting securities of a new 
corporation, N. Under this section, the new 
corporation need not file notification, 
although both “A” and "B” must do so and 
observe the waiting period prior to receiving 
any voting securities of N. 
* * * * *

L. Section 802.70 is revised to read as 
set forth below.
§ 802.70 Acquisitions subject to order.

An acquisition shall be exempt from 
the requirements of the act if the voting 
securities or assets are to be acquired 
from an entity ordered to divest such 
voting securities or assets by order of 
the Federal Trade Commission or of any 
Federal court in an action brought by 
the Federal Trade Commission or the 
Department of Justice.

PART 803—TRANSMITTAL RULES
M. Section 803.5, is amended by 

revising paragraph (a)(l)(iii), by adding 
examples 2, 3,4, and 5 to paragraph 
(a)(2), and by designating the 
unnumbered example as example 1, as 
set forth below.

§ 803.5 Affidavits required.
(a) (1) * * *
(iii) The specific classes of voting 

securities of the issuer sought to be 
acquired; and if known, the number of 
securities of each such class that would 
be held by the acquiring person as a 
result of the acquisition or, if the number 
is not known, the specific notification 
threshold that the acquiring person 
intends to meet or exceed; and, if 
designated by the acquiring person, a 
higher threshold for additional voting 
securities it may hold in the year 
following the expiration of the waiting 
period;
* * * * «

(2) * * *
Examples: * * *
In examples 2-5 assume that one percent of 

B's shares are valued at $15 million.
2. “A” holds 100,000 shares of the voting 

securities of Company B. “A” has a good 
faith intention to acquire an additional
900,000 shares of Company B’s voting 
securities. “A” states in its notice to B, inter 
alia, that as a result of the acquisition it will 
hold 1,000,000 shares. If 1,000,000 shares of 
Company B represents 20 percent of 
Company B’s outstanding voting securities, 
the statement will be deemed by the 
enforcement agencies a notification for the 15 
percent threshold.

3. Company A intends to acquire voting 
securities of Company B. “A” does not know 
exactly how many shares it will acquire, but 
it knows it will definitely acquire 15 percent 
and may acquire 50 percent of Company B’s 
shares. “A’”s notice to the acquired person 
would meet the requirements of
§ 803.5(a)(l)(iii) if it states, inter alia, either: 
“Company A has a present good faith 
intention to acquire 15 percent of the 
outstanding voting securities of Company B, 
and depending on market conditions, may 
acquire more of the voting securities of 
Company B and thus designates the 50 
percent threshold” or “Company A has a 
present good faith intention to acquire 15 
percent of the outstanding voting securities of 
Company B, and depending on market 
conditions may acquire 50 percent or more of 
the voting securities of Company B.” The 
Commission would deem either of these 
statements as intending to give notice for the 
50 percent threshold.

4. "A” states, inter alia, that, “depending on 
market conditions, it may acquire 100 percent 
of the shares of B." "A"’s notice does not 
comply with § 803.5 because it does not state 
an intent to meet or exceed any notification 
threshold. “A’"s filing will be considered 
deficient within the meaning of § 803.10(c)(2).

5. “A” states, inter alia, that it has 
commenced a tender offer for “up to 55 
percent of the outstanding voting securities of 
Company B.” “A’”s notice does not comply 
with § 803.5 because use of the term “up to” 
does not state an intent to meet or exceed 
any notification threshold. The filing will
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therefore be considered deficient within the 
meaning of § 803.10 (c)(2). 
* * * * *

N. Section 803.10(a) is amended by 
redesignating paragraph (a)(2) as (a)(3) 
and by adding a new paragraph (a)(2) to 
read as set forth below.
§ 803.10 Running of time.

(a) * * *
(2) In the case of the formation of a 

joint venture or other corporation 
covered by § 801.40, all persons 
contributing to the formation of the joint 
venture or other corporation that are 
required by the act and these rules to 
file notification;
* * * * *

(3) In the case of all other acquisitions,

all persons required by the act and these 
rules to file notification.

0 . The following amendments are 
made in the Premerger Notification and 
Report Form that appears as an 
appendix to Part 803 of the rules. The 
revised form is set forth below.

1. A new third paragraph is added to 
the General Instructions to the Form.
The new paragraph appears 
immediately before the paragraph that 
defines the term “documentary 
attachments”.

2. Items 2(b) and 2(c) are removed 
from the instructions and the form, items 
2(d)—2(f)(i) are renumbered accordingly, 
and the instruction for item 2(a) is 
revised.

3. The instruction for item 2(e), which 
has been redesignated as item 2(c), is 
revised.

4. Item 2(f)(ii) is removed in the 
instructions and the Form.

5. The introductory language in the 
instructions under item 6 is revised.

6. The instruction for item 6(a) is 
revised.

7. The instruction for item 7(c)(iv) is 
revised.

8. Item 7(c)(v) is redesignated as item 
7(c)(vi) and new instruction for item 
7(c)(v) is added.

9. The instruction for item 9 is revised.
BILUNG CODE 6750-01-M
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FEDERAL TRADE COMMISSION

16 CFR Parts 801,802 and 803

Premerger Notification; Reporting and 
Waiting Period Requirements
a g e n c y : Federal Trade Commission. 
ACTION: Notice of proposed rulemaking.

SUMMARY: These proposed rules would 
amend the premerger notification rules 
that require the parties to certain 
mergers or acquisitions to file reports 
with the Federal Trade Commission and 
the Assistant Attorney General in 
charge of the Antitrust Division of the 
Department of Justice, and to wait a 
specified period of time before 
consummating such transactions. The 
reporting and waiting period 
requirements are intended to enable 
these enforcement agencies to determine 
whether a proposed merger or 
acquisition might violate the antitrust 
laws if consummated and, when 
appropriate, to seek a preliminary 
injunction in federal court to prevent 
consummation. During the eight years 
the rules have been in effect, the Federal 
Trade Commission, with the 
concurrence of the Assistant Attorney 
General for Antitrust, has amended the 
premerger notification rules several 
times in order to improve the program’s 
effectiveness and to lessen the burden 
of complying with the rules. These 
proposed revisions are intended to 
improve the program’s effectiveness by 
amending the definition of the term 
“control" as it applies to partnerships 
and other entities that do not have 
outstanding voting securities. 
d a t e : Comments must be received on or 
before April 6,1987. 
a d d r e s s e s : Written comments should 
be submitted to both (1) the Secretary, 
Federal Trade Commission, Room 136, 
Washington, DC 20580, and (2) the 
Assistant Attorney General, Antitrust 
Division, Department of Justice, Room 
3214, Washington, DC 20530.
FOR FURTHER INFORMATION CONTACT: 
Kenneth M. Davidson, Attorney, 
Evaluation Office, Bureau of 
Competition, Room 394, Federal Trade 
Commission, Washington, DC 20580. 
Telephone: (202) 326-3300. 
SUPPLEMENTARY INFORMATION:

Regulatory Flexibility Act
The proposed amendments to the 

Hart-Scott-Rodino premerger 
notification rules are designed to 
improve the effectiveness of the 
premerger notification program. They 
alter the approach to rulemaking 
proposed on September 24,1985 (50 FR

38742, see Proposal 1) by narrowing the 
types of transactions that would have 
been made reportable by the previously 
proposed rules. The Commission has 
determined that none of the proposed 
rules is a major rule, as that term is 
defined in Executive Order 12291. The 
proposed rules will not result in: An 
annual effect on the economy of $100 
million or more; a major increase in 
costs or prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; or significant adverse effects on 
competition, employment, investment, 
productivity, innovation or the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in the domestic market. None of the 
amendments would expand the 
coverage of the premerger notification 
rules in a way that would affect small 
business. Therefore, pursuant to section 
605(b) of the Administrative Procedure 
Act, 5 U.S.C. 605(b), as added by the 
Regulatory Flexibility Act, Pub. L. 96- 
354 (September 19,1980), the Federal 
Trade Commission certifies that these 
rules will not have a significant 
economic impact on a substantial 
number of small entities. Section 603 of 
the Administrative Procedure Act, 5 
U.S.C. 603, requiring a final regulatory 
flexibility analysis of some rules, is 
therefore inapplicable.
Paperwork Reduction Act

The Hart-Scott-Rodino Premerger 
Notification rules and report form 
contain information collection 
requirements as defined by the 
Paperwork Reduction Act. 44 U.S.C.
3501 et seq. These requirements have 
been reviewed and approved by the 
Office of Management and Budget (OMB 
Control No. 3084-0005). Because the 
proposed amendments would affect the 
information collection requirements of 
the premerger notification program, the 
proposed amendments have been 
submitted to OMB for review under 
section 3504(h) of the Paperwork 
Reduction Act. Comments on that 
submission may be directed to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503, 
Attention: Don Arbuckle, Desk Officer 
for the Federal Trade Commission.
Background

Section 7 A of the Clayton Act (“the 
act”), 15 U.S.C. 18a, as added by 
sections 201 and 202 of the Hart-Scott- 
Rodino Antitrust improvements Act of 
1976, requires persons contemplating 
certain acquisitions of assets or voting 
securities to give advance notice to the 
Federal Trade Commission (hereafter

referred to as “the Commission”) and 
the Assistant Attorney General in 
charge of the Antitrust Division of the 
Department of Justice (hereafter referred 
to as “the Assistant Attorney General"), 
and to wait certain designated periods 
before the consummation of such 
acquisitions. The transactions to which 
the advance notice requirement is 
applicable and the length of the waiting 
period required are set out respectively 
in subsections (a) and (b) of section 7A. 
This amendment to the Clayton Act 
does not change the standards used in 
determining the legality of mergers and 
acquisitions under the antitrust laws.

The legislative history suggests 
several purposes underlying the act. 
Congress wanted to assure that large 
acquisitions were subjected to 
meaningful scrutiny under the antitrust 
laws prior to consummation. To this 
end, Congress clearly intended to 
eliminate the large “midnight merger,” 
which is negotiated in secret and 
announced just before, or sometimes 
only after, the closing takes place. 
Congress also provided an opportunity 
for the Commission or the Assistant 
Attorney General (who are sometimes 
hereafter referred to collectively as the 
“antitrust agencies” or the “enforcement 
agencies”) to seek a court order 
enjoining the completion of those 
transactions that the agencies deem to 
present significant antitrust problems. 
Finally, Congress sought to facilitate an 
effective remedy when a challenge by 
one of the enforcement agencies proved 
successful. Thus, the act requires that 
the antitrust agencies receive prior 
notification of significant acquisitions, 
provides certain tools to facilitate a 
prompt, thorough investigation of the 
competitive implications of these 
acquisitions, and assures the 
enforcement agencies an opportunity to 
seek a preliminary injunction before the 
parties to an acquisition are legally free 
to consummate it, reducing the problem 
of unscrambling the assets after the 
transaction has taken place.

Subsection 7A(d)(l) of the act, 15 
U.S.C. 18a(d)(l), directs the Commission, 
with the concurrence of the Assistant 
Attorney General, in accordance with 5 
U.S.C. 553, to require that the 
notification be in such form and contain 
such information and documentary 
material as may be necessary and 
appropriate to determine whether the 
proposed transaction may, if 
consummated, violate the antitrust laws. 
Subsection 7A(d)(2) of the act, 15 U.S.C. 
18a(d)(2), grants the Commission, with 
the concurrence of the Assistant 
Attorney General, in accordance with 5 
U.S.C. 553, the authority (A) to define
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the terms used in the act, (B) to exempt 
additional persons or transactions from 
the act’s notification and waiting period 
requirements, and (C) to prescribe such 
other rules as may be necessary and 
appropriate to carry out the purposes of 
section 7A.

On December 15,1976, the 
Commission issued proposed rules and a 
proposed Notification and Report Form 
(“the Form”) to implement the act. This 
proposed rulemaking was published in 
the Federal Register of December 20, 
1976, 41 FR 55488. Because of the volume 
of public comment, it became clear to 
the Commission that some substantial 
revisions would have to be made in the 
original rules. On July 25,1977, the 
Commission determined that additional 
public comment on the rules would be 
desirable and approved revised 
proposed rules and a revised proposed 
Notification and Report Form. The 
revised rules and Form were published 
in the Federal Register of August 1,1977, 
42 FR 39040. Additional changes in the 
revised rules and Form were made after 
the close of the comment period. The 
Commission formally promulgated the 
final rules and Form, and issued an 
accompanying Statement of Basis and 
Purpose on July 10,1978. The Assistant 
Attorney General gave his formal 
concurrence on July 18,1978. The final 
rules and Form and the Statement of 
Basis and Purpose were published in the 
Federal Register of July 31,1978,43 FR 
33451, and became effective on 
September 5,1978.

The rules are divided into three parts, 
which appear at 16 CFR Parts 801, 802 
and 803. Part 801 defines a number of 
the terms used in the act and rules, and 
explains which acquisitions are subject 
to the reporting and waiting period 
requirements. Part 802 contains a 
number of exemptions from these 
requirements. Part 803 explains the 
procedures for complying with the act. 
The Notification and Report Form, 
which is completed by persons required 
to file notification, is an appendix to 
Part 803 of the rules.

Changes of a substantive nature have 
been made in the premerger notification 
rules or Form on five occasions since 
they were first promulgated. The first 
was an increase in the minimum dollar 
value exemption contained in § 802.20 of 
the rules. This amendment was 
proposed in the Federal Register of 
August 10,1979, 44 FR 47099, and was 
published in final form in the Federal 
Register of November 21,1979, 44 FR 
60781. The second amendment replaced 
the requirement that certain revenue 
data for the year 1972 be provided in the 
Notification and Report Form with a

requirement that comparable data be 
provided for the year 1977. This change 
was made because total revenues for 
the year 1977 broken down by Standard 
Industrial Classification (SIC) codes 
became available from the Bureau of the 
Census. The amendment appeared in the 
Federal Register of March 5,1980, 45 FR 
14205, and was effective May 3,1980.

The third set of changes was 
published by the Federal Trade 
Commission as proposed rules changes 
in the Federal Register of July 29,1981,
46 FR 38710. These revisions were 
designed to clarify and improve the 
effectiveness of the rules and of the 
Notification and Report Form as well as 
to reduce the burden of filing 
notification. Several comments on the 
proposed changes were received during 
the comment period. Final rules, which 
adopted some of the suggestions 
received during the comment period but 
which were substantially the same as 
the proposed rules, were published in 
the Federal Register of July 29,1983, 48 
FR 34427, and became effective on 
August 29,1983. The fourth change, 
replacing the requirement to provide 
1977 revenue data with a requirement to 
provide 1982 data on the Form, was 
published in the Federal Register of 
March 26,1986, 51 FR 10368.

In addition, the Notification and 
Report Form, found in 16 CFR 803 
(Appendix), has undergone minor 
revisions on two other occasions. The 
new versions were approved by the 
Office of Management and Budget on 
December 29,1981, and February 23, 
1983, respectively. Most recently, the 
information collection requirements of 
the Notification and Report Form were 
approved by the Office of Management 
and Budget on September 30,1985, for a 
period of three years.

The fifth set of changes to the rules 
and the Notification and Report Form 
was published by the Federal Trade 
Commission as proposed rule changes in 
the Federal Register of September 24, 
1985, Ü0 FR 38742. Those thirteen 
proposed revisions were designed to 
reduce the cost to the public of 
complying with the rules and to improve 
the program’s effectiveness. Numerous 
comments were received on the thirteen 
proposals. The Commission decided to 
adopt nine of the proposals (one in 
significantly modified form), to reject 
one proposal for budgetary reasons, and 
to defer action on the other three: The 
proposal to require reporting by owners 
of “acquisition vehicles” (Proposal 1 of 
the September 24,1985, proposed 
amendments); the proposed exemption 
of certain asset acquisitions, including 
the acquisitions of current supplies, new

durable goods, and some types of real 
estate (Proposal 5); and, the proposal to 
increase the “controlled issuer” 
threshold that would have expanded the 
exemption for transactions valued at $15 
million or less in § 802.20(b) and for 
certain foreign transactions described in 
§ 802.50 and § 802.51 (Proposal 6). Final 
rules, which adopted some of the 
suggestions received from public 
comments, were published this day in 
the Federal Register and will become 
effective on April 10,1987. These 
changes included further revisions to the 
Notification and Report Form.

The current set of proposals to change 
the premerger notification rules grows 
out of the comments to Proposal 1 of the 
September 24,1985, Federal Register 
notice, the proposed “acquisition 
vehicle” rules. The underreporting 
problem that the “acquisition vehicle” 
approach was designed to solve is 
extensively discussed in that notice of 
proposed rulemaking. It explains both 
how in some circumstances an 
acquisition made by a partnership is not 
subject to the reporting and waiting 
obligations of the act, and how in 
similar circumstances an acquisition 
made by a newly formed corporation 
that has no controlling owner is not 
subject to the obligations of the act. The 
proposed rules would have required 
both types of transactions to be 
reported.

The proposed “acquisition vehicle” 
rules received the second largest 
number of public comments. They were 
discussed by comments 2,4, 7,15,16,18, 
and 19. While the comments differed on 
numerous points, and not all were 
critical, three significant points emerged: 
First, it is likely the proposed rules 
would generate a large number of 
notification filings; second, the rules 
might be subject to evasion by relatively 
simple expedients; and finally, there are 
less inclusive approaches that could 
accomplish the primary objective of the 
“acquisition vehicle” proposal.

Because of the importance of these 
issues to the effectiveness of the 
premerger program, the Commission has 
reconsidered its proposal and developed 
a new approach that applies only to 
partnerships and other entities that do 
not issue voting securities. While not 
based directly on suggestions from the 
public comments, the Commission 
believes its new proposal is responsive 
to the concerns raised in those 
comments.

The Commission invites interested 
persons to submit comments on the 
nature and scope of the problems 
described in the Proposed Statement of 
Basis and Purpose, as well as on the
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appropriateness of the proposed 
amendments to the rules as solutions to 
those problems.

The Commission also invites 
responses to the following specific 
questions:

1. Does the partnership control 
proposal sufficiently decrease the 
possibility that a competitively 
significant transaction might occur 
without being reportable under the 
premerger notification program?

2. The American Bar Association 
(“ABA”), in its comments on the 
“acquisition vehicle” rules, proposed to 
amend the definition of control in a 
manner similar to the partnership 
control approach. The ABA suggested 
that the rules include an alternative 
definition of control that would apply to 
all acquiring persons that do not 
otherwise meet the act’s section 7A(a){2) 
size-of-person test. With respect to such 
persons, control would be ascribed to 
that “owner" holding the largest interest 
in the acquiring person equal to or 
greater than 25 percent, regardless of 
whether such person was otherwise 
exempt from reporting. The percentage 
ownership interest would be determined 
in accordance with the method proposed 
by the Commission in the “acquisition 
vehicle” rules and retained in the 
partnership control rule. Is the ABA 
proposal, or some other variant, a 
preferable alternative to the partnership 
control rule?

3. What are the costs and benefits of 
the partnership control proposal?

4. What are the costs and benefits of 
the ABA proposal?
Proposed Statement of Basis and 
Purpose for the Commission’s Revised 
Premerger Notification Rules
Section 801.1(b) Control

Having considered the comments 
received concerning the proposed 
"acquisition vehicle” rules published on 
September 24,1985, 50 FR 38742, the 
Commission has decided to propose a 
different and less inclusive regulation. It 
appears that the “acquisition vehicle” 
approach would have required filings in 
connection with numerous competitively 
insignificant transactions, such as 
management buyouts. Since the 
Commission is not aware of any 
transaction to date that violated the 
antitrust laws but was not reported 
under the premerger notification 
program because the acquisition vehicle 
was not a controlled entity, it seems 
inappropriate to employ an approach 
that is likely to require notifications for 
a host of competitively insignificant 
transactions.

The Commission remains concerned, 
however, about the possibility under the 
existing rules that an anticompetitive 
transaction might occur without being 
reported under the premerger 
notification program. For example, there 
have been a number of unreportable 
transactions involving firms in the same 
industry. The Commission therefore 
proposes to expand the definition of 
“control" for purposes of the rules. This 
change, together with § 801.90 (which 
provides that the use of any particular 
acquisition vehicle “for the purpose of 
avoiding the obligation to comply with 
the requirements of the act shall be 
disregarded, and the obligation to 
comply shall be determined by applying 
the act . . . to the substance of the 
transaction”) should insure that 
competitively significant transactions of 
this type will be reported under the 
premerger notification program. If, 
however, the proposed rule becomes 
effective and unreportable acquisitions 
raising competitive concerns occur, the 
Commission will promptly consider 
returning to the approach underlying its 
previously proposed “acquisition 
vehicle” rules.

The Commission is proposing a rule 
that would expand the definition of 
control to include persons owning 50 
percent or more of partnerships or other 
entities that do not issue voting 
securities. They would be required to 
report acquisitions by the entities they 
own, just as persons must currently 
report acquisitions by corporations if 
they own 50 percent or more of the 
outstanding voting securities of those 
corporations. Unlike the previously 
proposed "acquisition vehicle” rules, 
this proposal would not require minority 
owners to report acquisitions.

The Commission is also proposing to 
change the existing alternative 
definition of control, which is based on 
the contractual power to designate 
members of an entity’s board of 
directors or analogous body. The 
proposed change—from the power to 
designate a majority to the power to 
designate 50 percent—will result in a 
uniform 50 percent criterion for all three 
definitions of control in the rule.

Before discussing the operation of the 
proposed partnership control rule, it 
should be helpful to examine some of 
the considerations that led the 
Commission to move from an 
“acquisition vehicle” approach to the 
new “control of partnership” approach. 
First, the drafting of an acquisition 
vehicle rule has certain inherent 
problems. That approach tends to be 
overinclusive and, at least arguably, 
might not deter a person determined to 
avoid the notification obligation.

Second, further examination of the kinds 
of potentially significant acquisitions 
that are not reported under the current 
rules indicates they are likely to be 
acquisitions by partnerships dominated 
by one person. While unreported 
takeovers by corporations and other 
business entities in which ownership is 
fragmented are theoretically possible, 
they do not yet appear to have been 
sources of competitive problems. 
Accordingly, because it is possible to 
draft a less complex rule that would 
make acquisitions by persons who 
control partnerships reportable, the 
Commission has decided it is more 
appropriate to determine whether 
existing underreporting problems can be 
adequately addressed by adopting this 
more limited approach.
Problems With the Acquisition Vehicle 
Approach

The overinclusiveness of the 
acquisition vehicle approach is derived 
from its structure. It disregards, for 
purposes of determining reporting 
obligations, the existence of the 
acquiring entity. Thus, that approach 
could require a notification from every 
person who, through its holdings of 
voting securities in an acquisition 
vehicle, was deemed to be acquiring 
more than a $15 millon interest in a 
target. With the recent proliferation of 
large leveraged management buyouts, 
this approach would likely have 
generated a large number of filings 
concerning transactions that have little 
or no competitive significance.

Leveraged buyouts are commonly 
made by shell corporations formed for 
the purpose of making the acquisition.
As the Commission stated today in this 
Federal Register in the statement of 
basis and purpose describing § 801.11(e), 
shell corporations “typically have had 
no sales and frequently have no assets 
other than the cash or loans used to 
make the acquisition. Thus, when they 
are not controlled by any other entity, 
the acquiring person has no competitive 
presence. In such instances the 
acquisition does not combine businesses 
but merely changes the ownership of a 
single ongoing business; it therefore 
cannot reduce competition. Accordingly, 
the Commission has concluded that no 
purpose is served by requiring such 
acquisitions to be reported.” Similarly, 
because management buyouts usually 
do not combine businesses, no purpose 
is served by requiring such transactions 
to be reported, as would an acquisition 
vehicle rule.

Of course, an acquisition vehicle 
(whether heavily leveraged or not) might 
include among its owners competitors or
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potential competitors of the acquired 
entity. In such instances there would be 
a reason to require reporting. 
Unfortunately, it is difficult to formulate 
a criterion that would exempt 
competitively insignificant groups but 
would not also exempt competitively 
significant groups. As a result, there is a 
strong tendency in the acquisition 
vehicle approach, exacerbated by the 
growing popularity of management 
buyouts, to require a substantial number 
of unnecessary additional filings.

The proposed “acquisition vehicle” 
rules sought to solve underreporting 
problems for both known and 
theoretically possible means of avoiding 
the obligations of the act. The 
comprehensive scope of those proposed 
rules is, in part, responsible for the 
substantial problems of 
overinclusiveness and enforceability. 
The Commission now believes it is more 
appropriate initially to direct its 
rulemaking at persops who make 
acquisitions through partnerships they 
dominate. Until now, the most 
significant unreported transactions of 
which the Commission is aware were all 
acquisitions by partnerships that were 
dominated by one person. Consequently, 
the Commission believes it need not 
require any reporting by minority 
shareholders of corporate acquisition 
vehicles.

Should the Commission find 
persuasive evidence that this form of 
transaction appears to be omitting from 
the premerger notification system 
competitively significant transactions, it 
would reexamine the acquisition vehicle 
approach.
Control of Partnerships and Other 
Entities That Have Not Issued Voting 
Securities

There have been widely publicized 
instances in which acquisitions were 
structured to be made by partnerships 
rather than corporations, and were not 
reported under the act, even though the 
partnerships were owned and operated 
principally by one person, and that 
person was a competitor of the acquired 
person. That result is inconsistent with 
the treatment of corporations that are 
dominated by one person, and with the 
objectives of the act and the rules.

Acquisitions by partnerships can 
avoid premerger review as a result of 
two principles of premerger reporting: 
one, a formal rule for calculating assets 
of an entity, 16 CFR 801.11(e), and the 
other, a Premerger Notification Office 
informal interpretation that a 
partnership is its own “ultimate parent 
entity” (that is, a partnership is not 
controlled by its partners). Section 
801.11(e) directs that an entity without a

balance sheet not include, in 
determining its size, any assets that are 
contributed to the entity for the purpose 
of making an acquisition. Thus, for 
example, if a partnership is formed to 
buy a $1 billion company and the 
partners contribute $1 billion in cash, 
the acquisition of the company by the 
partnership is not reportable. The 
partnership does not meet the $10 
million minimum size criterion of section 
7A(a)(2) of the act because § 801.11(e) 
directs the partnership not to count the 
$1 billion that will be used to pay for the 
acquisition. The informal interpretation 
deems the acquisition to have been 
made by the partnership itself, which 
has no other assets, rather than its 
partners, who may well have other 
assets.

Of course, if the partnership were 
employed in the acquisition “for the 
purpose of avoiding the obligations to 
comply with the requirements of the 
act,!’ its existence would be disregarded 
and the obligations of the act would be 
determined by applying the act and the 
rules to the substance of the transaction. 
16 CFR 801.90. For example, some 
persons might be tempted to make an 
acquisition through a partnership for the 
purpose of delaying their premerger 
notifications to the antitrust agencies 
until they were required by the Federal 
securities laws to announce their 
acquisition publicly. If a partnership 
were used for the purpose of delaying or 
avoiding reporting, § 801.90 would 
attribute the acquisitions to the partners 
individually. They would be required to 
comply with the obligations of the act 
personally prior to consummating the 
transaction.

The Commission now proposes to 
require partners, rather than 
partnerships, to report transactions in 
certain other circumstances. It proposes 
to accomplish this result by amending 
the rule defining control, § 801.1(b), to 
provide that a partnership or other 
unincorporated entity will be deemed to 
be controlled by any person who owns 
50 percent or more of the entity. Thus, a 
partner who met the statutory $10 
million minimum size criterion and 
owned 50 percent or more of the 
partnership would be required to report 
acquisitions made by the partnership. 
The rule would be analogous to the 
circumstances in which a corporation is 
deemed to be controlled by one or more 
of its shareholders. It would thereby 
abolish the overly general presumption 
that partnerships are always 
independent entities.

This change would mean, in the 
example of the acquisition of the $1 
billion company discussed above, the 
transaction could be reportable if one of

the partners was entitled to fifty percent 
or more of the firm’s profits (or, upon 
dissolution, of its assets), and that 
partner’s total assets or net annual sales 
were $10 million or more. That 
controlling partner, or its parent, would 
become the “ultimate parent entity” 
pursuant to § 801.1(a)(3). It would 
therefore be deemed to be the person 
making the acquisition.

This proposed attribution of control to 
persons owning such large economic 
interests in entities that do not issue 
voting securities seems to be a more 
appropriate way to apply the premerger 
notification procedures. As matters 
currently stand, for example, a person 
can make a purchase through a limited 
partnership in which it is the general 
partner and 95 percent beneficial owner. 
If, pursuant to § 801.11(e), the 
partnership does not meet the size-of- 
person criteria of section 7A(a)(2), and 
the partnership was not created for the 
purpose of avoiding compliance with the 
act, the transaction would not be 
reportable because the partnership is 
deemed to be its own ultimate parent 
entity. It seems more appropriate for 
such transactions to be reportable by 
any person that dominates the acquiring 
entity. That is what the proposed rule 
seeks to do.

In the past, the Premerger Notification 
Office has not deemed partnerships to 
be controlled. Section 801.1(b) provides, 
in part, that control exists if one person 
can “designate a majority of the 
directors of a corporation, or in the case 
of unincorporated entities, of individuals 
exercising similar functions.” The 
Commission staff has declined to equate 
partners with “individuals exercising 
similar functions” to "directors of a 
corporation.” This interpretation was 
adopted principally because the 
variable structure of partnerships made 
it too difficult to specify an objective set 
of criteria by which to attribute control. 
For example, partnerships can provide 
for equal operating authority for all 
partners or can restrict those rights in 
any of a number of ways. However, in 
formulating the acquisition vehicle 
proposal, the Commission developed the 
concept of attributing control of 
unincorporated entities on the basis of 
beneficial interests. See, for example, 
proposed § 801.5(b)(2), 50 FR 38748. 
While not perfect, this concept, which 
relies on the entitlement to profits or to 
assets in the event of dissolution, seems 
an adequate indicator of control where 
one person has a right to 50 percent or 
more of the profits or is entitled to 50 
percent or more of the assets upon 
dissolution. At the very least, it seems 
unlikely that such an entity would be
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permitted to continue its existence if it 
operated in any way that was adverse 
to the wishes of the 50 percent owner. 
Consequently, quite apart from any 
concern about intentional avoidance of 
the act’s obligations, the Commission 
considers this proposal to be an 
appropriate supplement to its existing 
definition of control.

The 50 percent beneficial ownership 
requirement would parallel in important 
respects the treatment of corporations 
under the existing control rule. Although 
effective or working control of a 
corporation can exist as a practical 
matter with a smaller percentage of 
shares, § 801.1(b) deems a corporation 
to be a controlled entity only if one 
person owns “50 percent or more of the 
outstanding voting securities" or has a 
right “presently to designate a majority 
of the board of directors.” While this 50 
percent requirement understates actual 
control of many corporations, the rule is 
clear and easily determinable. It is also 
arguably overinclusive because one 
corporation with two 50 percent owners 
is deemed to have two ultimate parent 
entities. Nevertheless, this arguable 
overinclusiveness correctly reflects the 
joint control that generally exists in such 
circumstances. In the Commission’s 
experience, this requirement that both 
controlling entities file has not 
prevented persons from fulfilling the 
premerger notification requirements.

The 50 percent ownership criterion 
would serve similar functions for 
determining control of unincorporated 
entities. It would be an objective and 
predictable standard. Moreover, the 
degree of ownership should be sufficient 
to assure in almost all instances that the 
entities and those deemed to be 
controlling owners will act in concert to 
comply with the act’s obligations.

In formulating the 50 percent 
ownership criterion, consideration was 
given to whether other indicators of 
control should be included. For example, 
the Commission might have proposed 
treating the sole general partner of a 
limited partnership as controlling the 
partnership. While the Commission did 
not doubt its authority to attribute 
control on this and on other criteria, the 
Commission declined to utilize that 
authority at this time because it might 
require many unnecessary filings. For 
example, limited partnerships with sole 
general partners are common entities 
whose investments often have little 
competitive significance. Moreover, if a 
rule required sole general partners to file 
notifications, some might attempt to 
avoid it by appointing a second or third 
general partner. At present, a rule 
requiring all general partners to file

seems unnecessary and therefore unduly 
burdensome, but the Commission 
reserves the option of promulgating such 
a rule should underreporting of 
significant acquisitions occur under the 
currently proposed rule.

Finally, some consideration was given 
to adopting a rule that would attribute 
assets of unincorporated entities to all 
owners, even if they held only a 
minority interest. This would have been 
similar to the coverage of the previously 
proposed acquisition vehicle rule. The 
Commission does not feel such a 
proposal is warranted at this time. In the 
Commission’s experience, partnership 
vehicles that had any potential for 
anticompetitive consequences have 
been dominated by a single person or by 
two persons holding equal rights. 
Accordingly, the Commission believes it 
is sufficient at present to extend the 
scope of the premerger notification 
program to an unincorporated entity 
only if at least one person is entitled to 
either 50 percent of its profits or, upon 
dissolution, of its assets. However, 
should competitively significant 
transactions escape reporting 
obligations under the proposed new rule 
because no person controlled the 
partnerships undertaking those 
acquisitions, the Commission would 
reconsider the acquisition vehicle 
approach.
Changing the Majority Control Criterion

Under the existing rules, an entity is 
deemed controlled by a person that has 
a contractual power to designate a 
majority of the entity’s board of 
directors. Both the current and the 
proposed rules reflect the Commission’s 
belief that such a person should be 
deemed by the rules to control the entity 
whether or not that entity also is 
deemed to be controlled according to 
other criteria. Thus, a single entity may 
be deemed controlled by one person 
that holds 50 percent of the outstanding 
voting securities of the entity and also 
by another person who has a 
contractual right to appoint a majority of 
that entity’s board of directors (or of 
individuals exercising similar functions). 
The Commission has concluded, 
however, that no purpose is served and 
some confusion has been generated by 
inferring control of a board of directors 
only when one person may appoint more 
than 50 percent of the directors. It 
therefore proposes to revise this 
criterion to parallel the other control 
concepts based on 50 percent 
ownership. Under this proposed 
amendment, an entity would be deemed 
to be controlled by a person with the 
right to appoint as few as 50 percent of 
the entity’s directors.

The basis of this decision is illustrated 
by the following example. Consider a 
nonprofit joint venture corporation 
created by two persons that is not 
subject to proposed § 801.1(b)(1) 
because it does not issue voting 
securities, it will not distribute profits 
and it would disburse assets widely in 
the event of dissolution. If the power to 
appoint directors of this venture is split 
evenly between the two persons forming 
the entity, such an entity can be deemed 
controlled solely as a result of the 
contractual right to appoint directors. 
There is no reason to treat the control of 
this corporation differently from a 
corporation in which the voting shares 
are split evenly. Both rights are likely to 
result in an evenly divided board of 
directors. Accordingly, the proposed rule 
would deem an entity to be controlled 
by a person that had a contractual right 
to appoint half or more of the “directors 
of a corporation, or in the case of 
unincorporated entities, of individuals 
exercising similar functions.”

As noted in the discussion above, the 
Commission has experienced no 
problems administering its “50 percent 
or more of the outstanding voting 
securities” criterion. Even though that 
requires in appropriate circumstances 
more than one person to file as the 
ultimate parent entity of a single issuer, 
all persons required to file have been 
able to supply the information required. 
This experience appears to confirm the 
Commission’s premise that if one person 
owns 50 percent of an entity it is at least 
in joint control of the entity. In the case 
of a person controlling 50 percent of a 
board of directors (or individuals 
exercising similar functions), it is even 
clearer that the entity cannot act 
without that person’s assent. The 
Commission therefore proposes to infer 
control if a person has the contractual 
right to appoint 50 percent or more of 
the board of directors (or of individuals 
exercising similar functions).

This proposal would modify a 
Commission staff informal interpretation 
of § 801.1(b). Currently, the Premerger 
Notification Office deems a corporation 
controlled if a person can designate a 
majority of the board as a result of both 
holding voting securities and having a 
contractual power to designate 
directors. In other words, in determining 
whether an entity is controlled pursuant 
to § 801.1(b)(2), the staff adds directors 
elected to the board as a result of 
holding voting securities to directors 
designated as a result of a contractual 
power. Under the proposed 
amendments, the staff would deem the 
entity controlled by a person who, as a 
result of such combined rights, had the
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power to designate 50 percent or more of 
the directors.
Operation of the Proposed Rule

The Commission proposes to amend 
its rules by adding to the definition of 
the term “control” in § 801.1(b). The 
amendment, proposed new 
i 801.1(b)(l)(ii), would deem an entity to 
be controlled by a person entitled to 50 
percent or more of the entity’s profits, or 
by a person entitled, upon dissolution, to 
50 percent or more of the entity’s assets. 
The amendment would not apply if the 
entity had outstanding voting securities. 
The amendment thus creates two 
systems for determining control: one for 
entities that issue voting securities, and 
another for all other entities.

These non-overlapping rules for 
determining control are each 
supplemented by the alternate— 
contractual power to designate—control 
concept. In other words, proposed 
§ 801.1(b)(1) would not deem an entity 
to be controlled both under paragraph 
(b)(l)(i) by a person that holds 50 
percent of the voting securities issued by 
the entity and under proposed 
paragraph (b)(l)(ii) by another person 
that has a right to 50 percent of the 
entity’s profits. Because the entity had 
issued voting securities, proposed 
paragraph (b)(l)(ii) would not apply; 
thus the entity would not be controlled 
on the basis of a right to profits or to 
assets upon dissolution. In contrast, 
under proposed paragraph (b)(2) the 
entity deemed controlled under (b)(l)(i) 
as a result of voting securities held by 
one person would be deemed also 
controlled under proposed paragraph 
(b)(2) by another person that had a 
contractual right to appoint 50 percent 
or more of the entity’s board of 
directors.

Similarly, an entity that was deemed 
controlled under proposed paragraph 
(b)(l)(ii), because a person had a right to 
50 percent of its profits or assets, would 
also be deemed controlled under 
proposed (b)(2) if another person had 
the right to appoint at least 50 percent of 
that entity’s board of directors (or 
analogous body). This overlap would be 
quite rare, however. As explained 
above, the Commission staff has not 
deemed partnerships to possess 
"individuals exercising similar 
functions” to directors; therefore, 
proposed paragraph (b)(2) will apply 
only to other entities that do not issue 
voting securities.

In addition, the 50 percent or more 
criteria in paragraph (b)(l)(i), proposed 
paragraph (b)(l)(ii) and proposed 
paragraph (b)(2) means that under each 
paragraph two persons can be deemed 
to control an entity. It is, thus,

theoretically possible that as many as 
six persons could be deemed to control 
one entity. However, it would be 
extraordinary for an entity to allocate 
those incidents of ownership in such 
different percentages.

As described above, proposed 
paragraph (b)(l)(ii) is intended to apply 
only in circumstances in which 
paragraph (b)(l)(i) does not apply, that 
is, it applies only to entities that have 
not issued voting securities. Typically, 
this means paragraph (b)(l)(i) will apply 
to corporations and proposed paragraph 
(b)(l)(ii) will apply to non-corporate 
entities. It should be noted, however, 
that some corporations (for example, 
entities incorporated under not-for-profit 
statutes that do not issue voting 
securities) would be subject to proposed 
paragraph (b)(l)(ii). Similarly, some 
unincorporated entities (for example, 
joint stock companies) issue voting 
securities. For them, control would 
continue to be determined by paragraph
(b)(l)(i).

For purposes of these rules, the fact 
that an entity issues securities that have 
some voting rights is not sufficient to 
deem them voting securities. Limited 
partnerships commonly issue 
certificates subject to die Securities Act 
of 1933 to limited partners. These 
partnership shares may be transferable 
and may entitle their holders to vote on 
a variety of matters, but typically the 
entities would not be subject to 
paragraph (b)(l)(i). The definition of 
“voting security” in § 801.1(f)(1) states 
the holder of the security must be 
entitled “to vote for the election of 
directors of the issuer, or with respect to 
unincorporated entities, individuals 
exercising similar functions.” Because 
most unincorporated entities do not 
have bodies analogous to boards of 
directors or do not elect the membership 
of such bodies, the securities are not 
“voting securities” within the meaning 
of the rules.

The rights to profits and to assets, 
upon dissolution, described in proposed 
paragraph (b)(l)(ii) are ownership rights 
and not creditor rights. Thus, the right to 
assets, upon dissolution, means after all 
debt obligations have been satisfied.
The right to profits would be calculated 
after payment of any royalty, franchise 
fee or other expense based on income.

As is the case with other control 
provisions, a person deemed to control 
an entity under proposed paragraph 
(b)(l)(ii) is attributed all the assets of 
the controlled entity. See § 801.1(c)(8). 
Thus if “A” controls pursuant to 
proposed paragraph (b)(l)(ii) a 
partnership B (because “A” is entitled to 
50 percent of B’s profits, or 50 percent of 
B's assets upon dissolution), “A” must

include the value of all of B’s assets in 
determining A’s total assets. "A” must 
include all of B’s assets to determine 
whether it meets the minimum size 
criteria of section 7A(a)(2) of the act, 
even though “A” does not have a right to 
the other 50 percent of B’s profits or 
assets. Furthermore, if B is entitled to 50 
percent of the profits of partnership C, 
“A” will be deemed to control C also 
and also must include all the assets of C 
in determining the size of “A.”
List of Subjects in 16 CFR Part 801

Antitrust, Reporting and 
recordkeeping requirements.

The Commission proposes to amend 
Title 16, Chapter I, Subchapter H, the 
code of Federal Regulations as follows:

Accordingly the Commission proposes 
the amendments set out below.

1. The authority for Part 801 continues 
to read as follows:

Authority: Sec. 7A(d) of the Clayton Act, 15 
U.S.C. 18a(d), as added by sec. 201 of the 
Hart-Scott-Rodino Antitrust Improvements 
Act of 1976, Pub. L 94-435, 90 Stat. 1390.

2. The Commission proposes to amend 
§ 801.1 by revising the introductory text 
of paragraph (b), paragraphs (b) (1) and 
(2) and by designating the existing 
example as example (1), and adding 
new examples (2) through (4), as set 
forth below. New language is indicated 
by arrows: (►new languages). Deleted 
language is indicated by brackets: 
([deleted language!).

PART 801—COVERAGE RULES

§ 801.1 Definitions. 
* * * * *

(b) Control. The term “control” (as 
used in the terms “control(s),” 
“controlling,” “controlled by” and 
“under common control with”) means^:

(1—◄ Either
► (iH [(1)] Holding 50 percent or 

more of the outstanding voting securities 
of an issuer [ ; ]  ►,◄ or

►(ii) In the case of an entity that has 
no outstanding voting securities, having 
the right to 50 percent or more of the 
profits of the entity, or, having the right 
in the event of dissolution to 50 percent 
or more of the assets of the entity; o r^

(2) Having the contractual power 
presently to designate [a  majority!
►50 percent or m ore^ of the directors 
of a corporation, or in the case of 
unincorporated entities, of individuals 
exercising similar functions.

Example ►s«^ : ►l.^s * * *
►2. A statutory limited partnership 

agreement provides as follows: The general 
partner “A” is entitled to 50 percent of the 
partnership profits, "B” is entitled to 40 
percent of the profits and “C” is entitled to 10
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percent of the profits. Upon dissolution, “B” 
is entitled to 75 percent of the partnership 
assets and “C” is entitled to 25 percent of 
those assets. All limited and general partners 
are entitled to vote on the following matters: 
the dissolution of the partnership, the transfer 
of assets not in the ordinary course of 
business, any change in the nature of the 
business and the removal of the general 
partner. The interest of each partner is 
evidenced by an ownership certificate that is 
transferable under the terms of the 
partnership agreement and is subject to the 
Securities Act of 1933. For purposes of these 
rules, control of this partnership is 
determined by paragraph (b)(l)(ii) of this 
section. Although partnership interests may 
be securities and have some voting rights 
attached to them, they do not entitle die 
owner of that interest to vote for a corporate 
"director” or “an individual exercising 
similar functions” as required by § 801.1
(f)(1), and thus are not subject to either 
paragraph (b) (l)(i) or (2) of this section.

Consequently, “A” is deemed to control the 
partnership because of its right to 50 percent 
of the partnership’s profits. “B” is also 
deemed to control the partnership because it 
is entitled to 75 percent of the partnership's 
assets upon dissolution.

3. “A” is a nonprofit charitable foundation 
that enters into a partnership joint venture 
with “B”, a nonprofit university, to establish 
C, a nonprofit hospital corporation that does 
not issue voting securities. Pursuant to its 
charter all surplus revenue from the hospital 
in excess of expenses and necessary capital 
investments is to be disbursed evenly to “A” 
and “B”. In the event of dissolution of the 
hospital corporation, the assets of the 
hospital are to be contributed to a local 
charitable medical facility then in need of 
financial assistance. Notwithstanding the 
hospital’s designation of its disbursement 
funds as surplus rather than profits to 
maintain its charitable image, “A” and “B" 
would each be deemed to control C, pursuant 
to § 801.1(b)(l)(ii), because each is entitled to

50 percent of the excess of the hospital’s 
revenues over expenditures.

4. “A" is entitled to 50 percent of the profits 
of partnership B and 50 percent of the profits 
of partnership C. B and C form a partnership 
E with “D" in which each entity has a right to 
one-third of the profits. When E acquires 
company X, “A” must report the transaction 
(assuming it is otherwise reportable). 
Pursuant to § 801.1(b)(l)(ii), E is deemed to be 
controlled by “A", even though A ultimately 
will receive only one-third of E’s profits. 
Because B and C are considered as part of 
“A”, the rules attribute all profits to which B 
and C are entitled (two thirds of E’s profits in 
this example) to “A."-^

By direction of the Commission.
Emily H. Rock,
Secretary.
[FR Doc. 87-4371 Filed 3-5-87; 8:45 am]
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