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confirming the action, and all written
notices will be sent by certified mail. A
suspension shall remain in effect until
the basis for the suspension has been
corrected to the satisfaction of the
Secretary.

(b) The Secretary may cancel or a
permittee may relinquish, in whole or in
part, a permit to conduct prospecting
activities at any time by sending a
notice of cancellation or a notice of
relinquishment. Such notices shall state

the reason for the cancellation or
relinquishment and shall be sent by
certified mail to the other party at least
30 days in advance of the date the
cancellation or relinguishment will be
effective.

§280.15 Penalties.

Persons conducting prospecting
activities shall be subject to the penalty
provisions of section 24 of the Act and
the procedures contained in § 250.80 of
this title for noncompliance with any

provision of the Act, permit, regulation,
or order issued under the Act. The
penalties prescribed in this section shall
be in addition to any other penalty
afforded by any other law or regulation.

§280.16 Appeals.

Orders or decisions issued under the
regulations in this part may be appealed
as provided in Part 290 of this title.

[FR Doc. 87-6547 Filed 3-25-87; 8:45 am]
BILLING CODE 4310-MR-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 91 and 135
[Docket No. 25149; SFAR No. 50]

Special Flight Rules in the Vicinity of
the Grand Canyon National Park

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This Special Federal Aviation
Regulation (SFAR) establishes
temporary procedures for the operation
of all aircraft in the airspace above the
Grand Canyon up to an altitude of 9,000
feet above mean sea level (MSL). In
recent years, the high volume of air
traffic over the park has increased the
risk of midair collision. The overflights
also generated noise impacts on park
surface areas to a degree which may be
inconsistent with Federal policies for
operation of the Park. The restrictions
adopted will: (1) Establish a Special
Flight Rules Area from the surface to
9,000 feet MSL in the area of the Grand
Canyon; (2) prohibit flights in this area
unless specifically authorized by the
local FAA Flight Standards District
Office; and (3) establish certain terrain
avoidance and communications
requirements for flights in the area. The
temporary rules adopted will reduce the
risk of midair collision, will reduce the
risk of terrain contact accidents below
the rim level, and will reduce the impact
of aircraft noise on the Park
environment.

DATES: Effective date: April 27, 1987.
Comment date: Comments must be
received on or before April 15, 1987.
Expiration date: Special Federal
Aviation Regulation No. 50 expires on
June 15, 1987.

ADDRESSES: Comments on the proposed
Permanent rule regulation may be
mailed in duplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attention: Rules Docket (AGC-
204), Docket No. 25149, 800
Independence Avenue, SW.,
Washington, DC 20591; or delivered in
duplicate to: FAA Rules Docket, Room
016, 800 Independence Avenue, SW.,,
Washington, DC.

Comments may be examined in the
Rules Docket weekdays, except Federal
holidays, between 8:30 a.m. and 5:00
p.m.

FOR FURTHER INFORMATION CONTACT:
David L. Bennett, Office of the Chief

Counsel, AGC-230, Federal Aviation
Administration, 800 Independence

Avenue, SW., Washington, DC 20591,
Telephone: (202) 267-3491.

SUPPLEMENTARY INFORMATION:
Comments Invited

Even though this temporary rule is
final, interested persons are invited to
comment on this amendment and on the
proposed permanent rule which would
supersede this rule by submitting such
written data, views, or arguments as
they may desire on any portion of the
amendment or proposed rule. Comments
that provide the factual basis supporting
the views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions.
Communications should identify the
regulatory docket number and be
submitted in duplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: "Comments to
Docket No. 25149.” The postcard will be
date/time stamped and returned to the
commenter. All comments submitted
will be available for examination in the
Rules Docket both before and after the
closing date for comments.

Availability of Document

Any person may obtain a copy of this
document or Notice No, 86-21 by
submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA—430, 800
Independence Avenue, SW.,,
Washington, DC 20591; or by calling
(202) 267-8521. , Communications must
identify the special rule number of the
document.

Background

On December 4, 1986, the FAA issued
Notice No. 86-21 (51 FR 44422;
December 9, 1986) proposing to establish
temporary flight restrictions in the
vicinity of the Grand Canyon National
Park (GCNP) up to an altitude of 9,000
feet above mean sea level (MSL). The
notice also proposed a follow-on final
rule to take effect upon expiration of the
Special Federal Aviation Regulation
(SFAR]) in June 1987. As proposed in
Notice 86-21, the SFAR would: (1)
Establish a Special Flight Rules Area
from the surface to 9,000 feet MSL in the
area of the Grand Canyon; (2) Prohibit
flights in this area unless specifically
authorized by the local FAA Flight
Standards District Office; and (3)
establish certain terrain avoidance and
communications requirements for flights
in the area. The proposed final rule
would include, in addition to the general

restrictions contained in the SFAR, (1)
provisions to permit access to the
special flight rules area by general
aviation operators, and (2) if supported
by evidence, provisions for avoidance of
certain noise-critical sites in the park by
low-flying aircraft.

The original comment period for the
temporary SFAR closed on January 10,
1987, and this action is based only on
those comments received by that date.
The original comment period on the
proposed permanent rule closed on
March 1, 1987. However, Docket No.
25149 has been reopened for public
comment until April 15, 1987, to permit
further comment based on the actual
provisions of this temporary rule.

The Need for Regulatory Action

In proposing the flight restrictions, the
FAA cited both operational reasons of
safety and efficiency and environmental
reasons arising from concern for the
impact of aircraft noise on the Park
surface.

Safety and efficiency. The Grand
Canyon constitutes an attraction to
sightseers from the air as well as the
ground, which results in an unusual
level of air traffic in the airspace above
the canyon. Because of the terrain of the
canyon and the relatively low level of
most sightseeing flights over the Grand
Canyon, traffic over the canyon is not
controlled by FAA air traffic control.
The result is a situation in which a
substantial number of aircraft operate in
the same general airspace over the
canyon under the flight rules that apply
to sparsely populated areas and low
traffic volume airspace. Separation of
aircraft in this airspace is accomplished
only by the see-and-avoid responsibility
of each pilot and, above 3,000 feet AGL,
the 1,000-foot separation of eastbound
and westbound traffic under 14 CFR
91.109.

While the safety record in the vicinity
of the canyon compares favorably with
the general accident rates for general
aviation and air taxi operators, there
have been accidents in the canyon itself,
most recently a collision between an air
tour airplane and a tour helicopter in
June 1986. The FAA attributes the
relatively good safety record in the
canyon area in large part to the
voluntary use by the commercial tour
operators, whose flights represent
approximately 87 percent of the lower-
altitude traffic in the area, of standard
route, altitude, and communications
procedures. Because each tour operator
flies a standard route over the canyon
and periodically announces its location
and altitude on a common radio
frequency at designated reporting
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points, the pilot of each such aircraft is
aware of the location of all other tour
aircraft in the area.

Notwithstanding this past record,
however, the FAA believes that there
are two general reasons why some
degree of additional regulation of
canyon overflights is necessary. First,
the existing procedures used by the air
tour operators are voluntary and not
regulatory. While some degree of control
over Part 135 commercial operators can
be exercised through the operations
specifications of each operator,
commercial air tours may be conducted
under Part 91 by virtue of an exception
to the applicability of Part 135. Section
135.1(b)(2) provides that a person
conducting nonstop sightseeing flights
within 25 miles of the airport at which
the aircraft takes off and lands is not
covered by Part 135.

Second, the voluntary procedures do
not apply to general aviation and
military flights. The voluntary
procedures, therefore, have
substantially contributed to the safe
operation of commercial tour operators
but have little safety benefit with
respect to general aviation, military, and
nonparticipating air tour operators. The
FAA believes that there is a need to
require that commercial operators use
the standard procedures and to separate
transient general aviation traffic from
the regular tour operations for a brief
period until permanent procedures for
all operators can be developed.

Noise impact on the surface. The FAA
believes that there is also a public
interest in promoting a quiet
environment in the canyon and
minimizing the intrusion of aircraft noise
on this environment, consistent with
operational air safety and efficiency
considerations. Congress, in the Grand
Canyon National Park Enlargement Act
of 1975, expressly provided for
protection of the natural quiet of the
park. Under § 8 of the Act (16 U.S.C.
228g), if the Secretary of the Interior
finds that aircraft or helicopter activity
within the park is likely to cause a
significant adverse effect on the “natural
quiet and experience of the Park,” he is
required to submit recommendations to
the Administrator of the FAA for
measures to mitigate that impact.

The NPS held a series of public
hearings in 1985 and 1986 and solicited
comments from the public, including
environmental groups and air tour
operators, on the subject of aircraft
operations at the canyon. Following the
above process, the Department of the
Interior, in a letter from the Assistant
Secretary for Fish and Wildlife and
Parks, submitted recommendations to
the FAA Administrator on November 17,

1986. The Department did not find a
significant impact of aircraft noise on
the Park, but rather found that the data
available was insufficient for
management decisions or
recommendations at this time. The
Department, therefore, recommended
specific actions relating to the safety of
aircraft operations, but with respect to
aircraft noise recommended further
study. The recommendations may be
summarized as follows:

(1) Adopt airspace/flight regulations
which:

—Provide for the separation of aircraft,
including helicopters;

—Prohibit flights in the inner gorge of
the canyon;

—Provide for some regulation of flights
between the inner gorge and the upper
rim of the canyon; and

—Establish flight paths over the canyon
which avoid major visitor overlooks
and peregrine nesting areas.

(2) Install radar at the Grand Canyon
National Park Airport to assist in
aircraft separation;

(3) Undertake a joint 2-year study,
with the NPS, of the impacts of aircraft
noise on the Park with the object of
additional regulation to reduce those
impacts.

Finally, the Department offered to
consult and cooperate with the FAA in
the implementation of these actions.

The FAA will fully and carefully
consider the recommendations and
continuing advice of the Department of
the Interior in the development of
aviation safety and environmental
measures at GCNP. The Interior
recommendations were not specifically
reflected in the proposed interim SFAR,
in view of the complexity of the
recommendations. The SFAR does
address the recommendations to an
extent, such as the stringent restrictions
on aircraft operations below the level of
the south rim of the canyon. Those
recommendations, and any subsequent
information and comments offered by
the Department of the Interior, will be
fully considered in the promulgation of
the permanent final rule proposed in
Notice No. 86-21.

The FAA agrees that unnecessary
flights by aircraft at low levels within
the canyon can be extremely intrusive
on the park environment and annoying
to park visitors. The information
available to the FAA at this time does
not permit the agency to incorporate
specific actions in the temporary special
rule. However, the FAA specifically
requests comments on recommended
environmental measures in the
development of the proposed permanent
rule. Also, in the interim, authorizations

by the Las Vegas Flight Standards
District Office to operate in the Special
Flight Rules Area will contain
conditions which route aircraft away
from certain areas, such as the south rim
visitor overlooks and Thunder Falls.
Such measures may be formally
incorporated in the permanent rule, if
adopted.

Comments on the Proposed SFAR

More than one hundred comments
were received on the proposed SFAR by
the closing date of January 10. A large
number of these comments were in
response not to the propesal itself but to
editorials in San Francisco and Phoenix
newspapers which described the
proposal, with some inaccuracies. These
comments were generally critical of
commercial overflights of the Grand
Canyon.

Many of the comments, while
submitted by January 10, did not
distinguish between the temporary rule
and the permanent follow-on rule. To
the extent the comments were directed
toward long-term philosophy for
regulation of operations over the
canyon, they will be fully considered
and addressed in any further
rulemaking. The comments will be
addressed in this preamble to the extent
they related to the temporary rule
proposed, and adopted, which will
expire on June 15, 1987.

Aircraft noise. A number of
commenters, including the Maricopa
Audobon Society, the Sierra Club, and
the Wilderness Society, stated that
aircraft flights should not be permitted
over the Grand Canyon or should be
limited to altitudes above the rim of the
canyon, or higher, to minimize aircraft
noise in the Park, The Maricopa
Audobon Society and the Sierra Club
supported the “quiet canyon” option of
prohibiting all aircraft flight above the
Park to an altitude of 18,000 feet MSL.
Many of these commenters suggested
that FAA was simply preserving the
existing aircraft overflight situation,
which they considered unacceptable.
The National Parks and Conservation
Association supported the need for
regulations but urged that a minimum
altitude be established at 2,000 feet
above the uppermost rim level, in
accordance with FAA Advisory Circular
91-36C.

The National Park Service supported
the issuance of regulations, but
suggested that the regulations
incorporate noise mitigation measures
such as routing aircraft away from
noise-sensitive areas. NPS also
requested that the FAA use the
definition of “rim level" developed by
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the NPS in its 1986 environmental
assessment of the proposed GCNP
Aircraft Management Plan—generally
the uppermost rim of the canyon.

The temporary rule adopted by the
FAA provides that an aircraft may not
be operated within the Special Flight
Rules Area, below 9,000 feet MSL,
unless authorized by the FAA Las Vegas
Flight Standards District Office. The
FSDO will not authorize transient flights
in the area under the SFAR. Therefore,
general aviation and military flights,
which may now operate virtually down
to the surface of the canyon floor under
FAR section 91.79, will be required to
operate above 9,000 feet MSL until June
15.

The Las Vegas (LAS) Flight Standards
District Office (FSDO) will authorize
qualifying commercial air tour operators
to operate in the area, under specific
conditions contained in their operations
specifications. The minimum altitudes at
which the tour operations will be
authorized will be as follows. In the
western sector (western boundary of the
area to Diamond Creek), the minimum
authorized altitudes will be 2,500 feet
MSL for helicopters and 3,000 feet MSL
for fixed wing aircraft. While these
altitudes are below the south rim
elevation in this area, the interest in
minimizing aircraft noise in this sector is
reduced by the fact that the river in this
area already experiences heavy
motorboating and recreational use. Also,
NPS has not identified any noise
sensitive areas in this sector. Finally, the
minimum altitudes are substantially
higher than some tour operators have
flown in the past.

In the central sector (Diamond Creek
to Supai Village), the minimum altitudes
authorized will be 5,500 feet MSL for
helicopters and 6,000 feet MSL for fixed
wing generally, and 6,500 feet MSL
helicopter and 7,500 feet MSL fixed-wing
above Supai Village. The north rim
elevation in this sector averages about
6,000 feet, while the south rim varies
from about 5,500 feet to 6,600 feet. In
general, the tour routes will climb to
higher altitudes heading eastbound as
the terrain rises.

In the eastern sector (Supai Village to
the eastern boundary), the minimum
authorized altitudes will be 6,500 feet
MSL for helicopters and 7,500 feet MSL
for fixed wing. The elevation of the
north rim in this area varies from
approximately 5,800 feet to 8,500 feet;
the south rim elevation varies from
approximately 5,500 feet to 7,500 feet.
For comparison, the elevation of the
Colorado River in this area averages
about 2,400 feet.

In the noise-sensitive central and
eastern sectors the minimum altitude

imposed by the FAA in the tour
operators' operations specifications will
be higher than altitudes used by some of
the operators in the past. These altitudes
are not above the highest point of both
rims at every point, but the altitudes do
approximate the level of the lower rim
of the canyon through that area and
virtually preclude sustained operation
“in" the canyon. As a result, the
minimum altitudes required by the rule
for tour operators, general aviation
aircraft, and military aircraft are
substantially higher than required by
existing FAA regulations, 14 CFR 91.79,
and higher than the previous flight
altitudes used by some operators.

The FAA believes that the minimum
altitudes imposed by the rule are a
beneficial change in current procedures
and will have a positive effect on
aircraft noise impact at the Park. Setting
those altitudes a few hundred feet
higher in the central and eastern sectors
to coincide with the precise rim level,
even if it could be determined, would
produce very little additional reduction
of noise on the Park surface and would
cause substantial operational problems
for pilots, by compressing traffic into a
smaller vertical airspace. The imposition
of rim-level altitudes in the western
sector of the Special Flight Rules Area
was not considered warranted, in view
of the lesser impact of aircraft noise on
the surface in that sector and the
absence of operational problems at the
altitudes described above.

The FAA will not require minimum
authorized altitudes higher than the rim
level, as requested by some
commenters, for two primary reasons.
First, safety requires that there be a
sufficient number of operating altitudes
below controlled airspace to provide for
the separation, at 500-foot intervals, of
eastbound and westbound traffic and
the separation of fixed wing and
helicopter traffic. Pilots operating
aircraft above 10,000 feet MSL under
Part 135 and 12,500 feet MSL under Part
91 are subject to certain oxygen
requirements. Also, IFR (ATC
controlled) traffic may operate in the
area from 9,000 feet MSL. The altitudes
specified in FAA authorizations,
therefore, begin at the minimum
altitudes listed above in order to provide
an adequate number of practical
operating altitudes.

Second, on the information available,
the FAA is not in a position to adopt a
regulation which has tangible
operational and economic impacts for
the purpose of mitigating noise impacts,
without further review. The FAA
acknowledges the strong sentiments of
many commenters that the Grand
Canyon National Park should be

relatively free from aircraft noise. In
response, the FAA has adopted a
temporary rule which restricts
nonessential aircraft flights to altitudes
which are generally several thousand
feet above the surface of the canyon.
Further noise mitigation measures will
be considered in the review of public
comment on the proposed permanent
rule. However, the FAA does not at this
time have sufficient technical
information or recommendations from
other concerned agencies which would
support a regulation limiting aircraft
overflights to altitudes above this level.

A number of commenters suggested
that the avoidance of certain noise-
sensitive sites in the canyon was
preferable to, or necessary in addition
to, the restriction of aircraft to high
altitudes. Many of the tour operators
commenting on the proposal either now
operate, or have proposed to operate, on
routes which avoid certain areas of the
canyon identified as particularly noise-
sensitive. On an interim basis the Las
Vegas FSDO, in approving commercial
tour routes, will ensure that these routes
do avoid the Grand Canyon Village
area, Deer Creek and Thunder Falls, the
north rim lookout at Cape Royal, Desert
View, Point Sublime, and Toroweap to
the maximum extent practical. These
areas and others which could benefit
from protection from overflight will be
considered for inclusion in the
permanent final rule.

The National Park Service and several
other commenters noted that air carrier
aircraft do operate over the Park at
relatively low altitudes (e.g. 10,000 to
12,000 feet MSL) on occasion, in contrast
to representations in Notice 86-21. FAA
has determined that such overflights do,
in fact, occur, and the agency is taking
measures to ensure that departure and
arrival clearances at McCarran
International Airport do not permit low-
altitude deviations over the Grand
Canyon.

A number of commenters suggested
that the FAA limit the number of aircraft
flights over the Park. The density of air
traffic above the Grand Canyon, even on
peak traffic days in the summer, does
not present an operational situation
which would require the metering of
flights over the canyon. Even without
regard to the questions of the agency's
authority and the problems of allocating
limited operating rights, the FAA does
not believe that the current
environmental situation at the Grand
Canyon supports consideration of such a
complex and intrusive regulatory action
as limitation on the number of flights.
The FAA notes that the Department of
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the Interior has not requested such a
limitation.

Several commenters, among them tour
operators and general aviation pilots,
expressed doubt that the majority of the
public visiting the canyon actually
objected to the level of noise caused by
overflying aircraft, or that aircraft noise
could be heard above the ambient
surface sounds of the canyon such as
the river.

General aviation operations.
Comments on the proposed SFAR were
received from the Aircraft Owners and
Pilots Association (AOPA), the Arizona
Pilots Association, the Experimental
Aircraft Association (EAA) and several
individual pilots. These commenters
criticized the exclusion of general
aviation operations from airspace in
which commercial operations would be
permitted, on grounds of fairness and on
the basis that general aviation aircraft
were not involved in the June 1986
accident and are not the primary source
of aircraft noise in the Park. Several of
the commerical tour operators
commenting on the proposal supported
the right of general aviation operators
for access to the same general airspace
as the tour operators.

As stated in Notice No. 86-21, the
FAA is not proposing to restrict general
aviation operations from the Special
Flight Rules Area on a permanent basis.
The restriction in the temporary rule is
adopted only to provide separation of
uncontrolled general aviation traffic
from the regulated commercial
operations until precedures can be
developed for transient general aviation
flight in the same airspace with the new
air tour routes. The SFAR limits general
aviation operations to the higher altitude
not because of any inherent problem in
general aviation operations, but because
a regulatory mechanism existed with
respect to the commercial operators
(standard flight routes/procedures;
operations specifications) but not for
Part 91 operations. The 9,000 foot
limitation continues to permit overflight
of the canyon at an altitude which, in
the eastern sector of the area, is within
1,500 feet of the minimum altitude
authorized for fixed-wing commercial
operators and 500 feet of terrain on the
north rim.

Several of the commenters cited
specific technical problems with a 8,000-
foot minimum altitude for general
aviation aircraft, including the limited
performance capability of many single
engine aircraft above that altitude, and
the high density altitude common in that
region during the summer months. The
FAA agrees that operation can be
marginal for some single engine aircraft
at altitudes above 9,000 feet MSL in hot

weather. However, the SFAR adopted
expires on June 15, and the FAA does
not expect the temperature and density
altitude to be a problem before that
date. The follow-on rule, if adopted, will
contain procedures for transient aircraft
operation below 9,000 feet MSL.

The Arizona Pilots Association also
objected to the characterization of
general aviation pilots as exclusively
transient operations by pilots
inexperienced with flying above the
canyon. The FAA believes that this
characterization does apply to many of
the general aviation pilots operating
above the canyon. To the extent pilots
based in the region transit the airspace
above the canyon on local flights, the
FAA continues to believe that operation
at or above 9,000 feet MSL will not be a
significant hardship or inconvenience on
a temporary basis only through June 15,
However, if a local pilot has a
continuing operational need for transit
through the Grand Canyon Special
Flight Rules Area prior to that date, he
or she may contact the Las Vegas Flight
Standards District Office for
consideration of an authorization.

Various alternatives to the 9,000 foot
limitation were suggested by the
Arizona Pilots Association, EAA,
AQOPA, and several other commenters,
including development of standard
procedures and indication of these
procedures on flight charts. These
comments will be considered in the
evaluation of a permanent rule, but are
not a practical approach within the time
frame of the SFAR adopted. The FAA
will also consider certain
recommendations for nonregulatory
action with respect to flights above the
Grand Canyon, such as the installation
of radar to monitor air traffic in the area
below 9,000 feet MSL.

Impacts on commercial air tour
operations. The Grand Canyon Flight
Operators Association (GCFOA) and
several individual tour operators
generally supported the regulation, but
requested changes to specific provisions
of the temporary rule as proposed.
GCFOA, the Helicopter Association
International (HAI), and individual
helicopter operators objected to the
prohibition on operation closer than 500
feet to terrain (discussed below).
GCFOA also expressed concern about
delays in approval of the operators’ Part
135 operations specifications if the rule

was implemented on an expedited basis.

The FAA agrees that current air tour
operators who submit their proposed
tour routes and procedures to the FAA
on a timely basis should not be
prohibited from operating by a delay in
the Las Vegas FSDO's processing of the
submissions. Accordingly, the FAA has

set an effective date for the rule 30 days
after publication to permit review and
approval of all submissions, and to
make adjustments as necessary, before
the requirement takes effect. Therefore,
the FAA anticipates no interruption in
the operations of operators who submit
adequate and timely operating
proposals.

GCFOA also commented that any
altitude restrictions in the rule should be
expressed as MSL (above mean sea
level) altitudes rather than using a
reference to the canyon “rim" or “rim
level." As stated in the notice, the FAA
believes that the canyon rim is not an
adequate altitude reference as
regulatory guidance for pilots operating
above the canyon. The rim elevation
varies along the length of the canyon,
and the north and south rims are at
different elevations for much of the
canyon. Accordingly, the temporary rule
adopted, as with the proposal, uses
specific MSL altitudes rather than the
term “rim level" to specify minimum
altitudes. The authorizations issued by
the Las Vegas FSDO will also use MSL
altitudes and not references to the rim.

GCFOA also requested that the FAA
establish a continuing working group
composed of the FAA, the National Park
Service, tour operators, general aviation,
environmental groups, and perhaps
congressional staff members. While this
suggestion is not directly related to the
proposed rules, the FAA will consider
the Association's recommendation.

Commercial helicopter operations.
Individual commercial helicopter tour
operators at the Grand Canyon, as well
as the GCFOA and HAI, objected to the
requirement to remain at least 500 from
terrain in the canyon. HAI and the
individual helicopter operators also
requested that helicopters be authorized
to operate below the rim of canyon. The
primary objection to the 500-foot
restriction was that it would make
helicopter tours of the Anasazi ruins
near Point Sublime commercially
infeasible, because the ruins could not
be viewed adequately from 500 feet
away. One operator stated that it
currently hovers approximately 100 feet
away from the ruins on its current tours.
Operators also claimed that the
restriction made helicopter tours less
competitive with fixed-wing tours.

The FAA proposed the 500-foot
limitation for both environmental and
operational reasons. The rule does not
affect fixed-wing Part 135 operations,
which are already required by FAR
section 135.203 to remain 500 feet from
terrain. The rule does serve a safety
purpose with respect to Part 91
operations, which are not restricted as
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to distance from terrain in sparsely
populated areas (as long as they remain
500 feet from persons, vehicles, boats,
and structures). In addition, the limit
provides an environmental buffer
against aircraft flight which is
unnecessarily close to the terrain and
the wildlife of the GCNP. While neither
environmental groups nor the NPS
provided information to support any
specific impact of aircraft overflight on
wildlife or other park values (such as
the Point Sublime archeological site), the
FAA believes that the unique
characteristics of the Park, and the
congressional statement of policy in the
Grand Canyon National Park
Enlargement Act of 1975, warrant a
greater degree of protection for the
surface of the Park than is provided by
the general minimum safe altitude
restrictions in FAR section 91.79.

One helicopter operator enclosed a
copy of a study by Professor D.S.
Brumbaugh on the effects of helicopter
flights on the Point Sublime Anasazi
site. The study did not consider long
term fatigue effects on the structure, but
concluded that excessive ground
velocity/acceleration and resonant
shaking of the walls by a single
helicopter would not result in damage.
However, the study was based on a
minimum distance of 300 feet. The
operator who submitted the study
represented that “current lateral
separation from the ruins is maintained
at approximately 100 feet." Because the
study did not address long term effects,
and because the study conditions were
more favorable than those of actual tour
flights, the FAA does not agree that
information available at this time
warrants a conclusion that no protection
for the site is appropriate.

Other comments. In a joint letter, U.S.
Representatives Morris K. Udall and
(now Senator) John McCain stated that
the proposed regulation forms a basis
for a plan to manage aircraft operations
around the Grand Canyon. However,
they commented that flights should be
kept above the canyon rim and
expressed concern that the rule would
not accomplish this. Also, they urged
that the FAA work with NPS to develop
a plan which restores the natural quiet
of the Park as well as ensures aircraft
safety. The FAA believes that the
regulation adopted, as implemented
using the minimum authorized altitudes
described above, is generally consistent
with the legislation introduced in the
House of Representatives, although the
minimum altitudes imposed are
somewhat lower than those requested
by Congressman Udall and Senator
McCain. The views of the Congressmen

were primarily directed toward the
proposed permanent rule and, therefore,
will be fully addressed in any further
rulemaking to implement a permanent
rule.

The National Transportation Safety
Board (NTSB) strongly supported the
prohibition on commercial operations
conducted under Part 91 in the Special
Flight Rules Area. The NTSB also
supported the requirement that
commercial operators comply with
approved routes and altitudes and make
position reports on common frequencies.
The Board expressed concern, however,
over the FAA resources available at the
Las Vegas FSDO to evaluate and
approve the routes requested by tour
operators. As mentioned above, the
FAA is allowing 30 days from
publication before the rule becomes
effective to provide time for the LAS
FSDO to evaluate and approve the
proposed routes.

The Truxton Canyon Agency noted
FAA's statement in the preamble to the
proposal that commercial operations to
Indian reservations in the Special Flight
Rules Area would be authorized, but the
Agency requested that this be included
in the language of the rule itself. The
FAA will not deny any landowners in
the Special Flight Rules Area aerial
access to their land, including the Indian
reservations in the area. Accordingly,
the FAA does not believe that it is
necessary to include in the rule a
statement to the effect that access will
continue to the reservations.

The Special Rule

For the reasons discussed above, the
FAA is adopting a Special Federal
Aviation Regulation, to take effect on
April 27, 1987 and expire on June 15,
1987, which will do the following:

1. Establish a Grand Canyon National
Park Special Flight Rules Area from the
surface to 9,000 feet MSL. The area
would be marked on aeronautical charts
and described in other pilot information
publications.

2. Prohibit operation by any aircraft in
the defined area unless (a) the operator
holds a Part 135 certificate and has
express authorization in its Part 135
operations specifications to operate in
the airspace, (b) the operator is
authorized in writing by the FAA Las
Vegas Flight Standards District Office to
operate in the airspace, or (c) the
aircraft is on an official search and
rescue mission. In either of the first two
cases (which will include virtually all
flights within the area) the authorization
will contain specific limitations on the
operation, including minimum altitudes.
Minimum allowable flight altitudes will
be approximately the rim level of the

canyon unless there is an operational
need for flight below that level (such as
landing at one of the reservations). The
terms ‘“‘rim" or ‘'rim level" are not used
to describe altitude restrictions in the
authorizations because the north and
south rims are at different levels and
because the rim is too variable in
elevation to constitute a practical flight
reference for pilots.

3. Prohibit commercial tour operations
below 9,000 feet MSL by Part 91
operators unless they obtain a Part 135
certificate and operations specifications
which authorize operation in the Grand
Canyon National Park Special Flight
Rules Area.

4. Prohibit, except when necessary or
when specifically authorized for certain
purposes, flight closer than 500 feet to
any terrain or structure in the canyon.

5. Require pilots to monitor certain
common frequencies and make position
reports as specified in their
authorization to enter the airspace.

In effect, the rule generally prohibits
flight below the approximate level of the
south rim of the canyon, except in the
western sector where safety and noise
impacts permit a lower minimum
altitude, and except for those flights
necessary for operation of the park and
for provision of emergency services. In
addition, the rule restricts aircraft
operations in the airspace between the
rim and 9,000 feet MSL to aircraft with a
park-related need to be in the area and
to commercial tour aircraft which meet
extensive equipment, experience,
training, and operational requirements.
The restrictions which apply to transient
aircraft between the rim and 9,000 feet
MSL are temporary and will remain in
effect only until procedures for transient
operations can be integrated with the
standard procedures used by the regular
commercial operators over the canyon.
The rule imposes no new restrictions on
flight above the canyon above 9,000 feet
MSL.

Analysis by Section

Section 1 provides that the rule
applies to all persons operating under
VFR in certain airspace from the surface
to 9,000 feet MSL and defines the
boundaries of that airspace. Applying
the rule to all persons has the effect of
applying the rule to military as well as
civil pilots. Aircraft operating under IFR
would not be operating at the altitudes
or in the area covered by the rule. (With
the exception of a small portion of VOR
airway in the northeast corner of the
area, the base of controlled airspace
within the designated area is at 9,000
feet MSL or higher.)




Federal Register / Vol. 52, No. 58 / Thursday, March 26, 1887 / Rules and Regulations

773

Airspace up to 9,000 feet MSL is
restricted to include sufficient airspace
to permit aircraft to operate at different
altitudes for nonconflicting eastbound
and westbound operations, e.g., 5,500
and 7,500 feet MSL eastbound and 8,500
and 8,500 feet MSL westbound. Capping
the special area at 9,000 feet MSL
permits overflight of the canyon by
general aviation aircraft eastbound at
9.500 feet, which is within the capability
of even small single-engine aircraft.

The lateral boundaries of the area
extend beyond the limits of the park
itself to include all of the areas which
are commonly subject to canyon
sightseeing overflights, including certain
Indian reservation land, and to provide
simplified boundaries for practical
compliance by pilots. Where possible,
the boundaries have been established
coincident with VOR radials to enable
pilots to use aircraft navigation
equipment to locate their position in
relation to a boundary line. A cutout
from the area has been provided for the
GCNP Airport control zone, in
recognition of the need for aircraft to
descend to and climb out from the
airport. The two published instrument
approaches to the GCNP Airport are
from the southwest and will not be
affected by procedures established by
this rule.

Section 2 of the rule defines the term
“Park" as the Grand Canyon National
Park.

Section 3 of the rule sets forth the
requirement for authorization for
aircraft to operate in the Special Flight
Rules Area. An exception to the general
requirements is made for emergencies,
to clarify that a bona fide emergency
landing in the canyon would not violate
this rule. Also, authority is reserved for
the Administrator to authorize flights in
the area in the infrequent case in which
the normal authorization process would
not apply. The agency does not
anticipate the use of this provision
during the duration of the special rule.

Section 3 prohibits flight in the Grand
Canyon National Park Special Flight
Rules Area unless authorization to
operate in the designated area is
obtained from the Las Vegas Flight
Standards District Office or unless the
aircraft is on an Air Force-directed
search and rescue mission. Paragraph
(a) provides that specific authorization
may be incorporated in the operations
specifications issued to a Part 135
operator. Operations specifications are
detailed rules and conditions for
commercial operations which are issued
to each holder of a Part 135 certificate.
To FAA's knowledge all of the operators
currently conducting commercial air
tours of the Grand Canyon hold Part 135

certificates. The Las Vegas Flight
Standards District Office (FSDO), in
cooperation with the active tour
operators, has developed specific
conditions and limitations on the Grand
Canyon operation of each such operator.
Those conditions and limitations will be
included in the operations specifications
of each tour operator and will be
enforced by the FAA. The provisions
will include detailed requirements for
routes, altitudes, communications and
other procedures, and for pilot
experience and equipment.

Authorization through operations
specifications will permit continuation
of the air tour industry at the Grand
Canyon without significant change from
present procedures. The industry
successfully serves a certain segment of
the demand for tourist access to the
Grand Canyon and has done so with an
impressive safety record over the years,
The restrictions promulgated in this rule
will, however, make the procedures now
voluntarily used by most operators
mandatory and enforceable. Second, the
prescription of certain minimum
altitudes will require some operators to
fly at higher altitudes on their tours, in
some areas, than they have in the past.
The minimum altitudes specified in the
operations specifications will in most
cases be an MSL altitude near to the
approximate elevation of the south rim
in each sector of the canyon.

Paragraph (a) will also permit
continuation of commercial operations
to Indian reservations within the Special

light Rules Area. Such flights are
routinely conducted for tourism at the
reservations, for pick-up of river rafters,
and for aerial supply and transportation
services to the reservations. Operators
conducting these flights must hold Part
135 certificates and operations
specifications and will be subject to the
same general restrictions as the tour
operators consistent with the nature of
their operations.

Paragraph (b) provides that operation
in the area is not prohibited if
suthorized in writing by Las Vegas
FSDO and conducted in accordance
with the conditicns of that
authorization. The rule states that
authorization will normally be provided
only for operations of aircraft necessary
for law enforcement, firefighting,
emergency medical treatment or
evacuation of persons in or near the
park; or for support of park maintenance
or activities. As mentioned earlier, the
NPS has a continuing need for aircraft
access to the canyon surface by NPS
and contractor aircraft for a wide range
of purposes related to operation of the
park. FAA, through the Las Vegas
FSDO, will authorize such operations by

written certificate of authorization upon
confirmation from the Superintendent of
the GCNP that he requests the
authorization for that operation. The
written authorization will contain
conditions similar to those included in
the air tour operators’ operations
specifications. This will ensure that
operations in the Special Flight Rules
Area are using common procedures and
radio frequencies and that the incidence
of low altitude aircraft flights is kept to
the minimum necessary for operation of
the park.

It is not the FAA's intent to deny air
access to any surface point within the
Special Flight Rules Area. Flights
requested by the NPS or by
representatives of the Indian reservation
landing areas will be authorized subject
to the standard conditions imposed on
all operators within the area. Other
requests for flight through the area
below 9,000 feet MSL, including general
aviation and military sightseeing flights,
will normally be denied.

Paragraph (c¢) permits search and
rescue (SAR) aircraft under the direction
of the U.S. Air Force Rescue
Coordination Center to enter the area
without prior coordination with the Las
Vegas FSDO. SAR missions over the
canyon are very infrequent and are not
expected to occur during the period of
this special rule.

Section 4 requires all commercial
sightseeing operations to be conducted
under a Part 135 certificate,
notwithstanding the exception to Part
135 applicability contained in
§ 135.1(b)(2). The requirement will
prohibit tour operations by Part 91
operators, under § 135.1(b)(2), over the
canyon below 9,000 feet MSL. To the
agency's knowledge all operators
currently providing commercial
sightseeing flights over the Grand
Canyon hold Part 135 certificates,
although operations by Part 91 operators
have been common in the past.

Section 5 prohibits operation within
500 feet of terrain in the canyon unless
necessary for takeoff or landing, unless
authorized by the Las Vegas FSDO for
one of the park operation purposes
listed in Section 3, or except in an
emergency. This provision applies the
Part 135 restrictions of § 135.203(a)(1) to
all operators. The restriction provides
certain minimum protections to unique
park terrain, wildlife, and archaeological
sites until the effect of low altitude
aircraft flight can be determined.

Section 6 requires that pilots operating
in the area monitor certain frequencies
and make radio position reports at the
points specified in their authorization,
The FAA believes that the use of
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common frequencies and periodic
reporting of aircraft location, similar to
the procedure for a Common Traffic
Advisory Frequency at uncontrolied
airports, significantly reduces the risk of
midair collision. Therefore, this
procedure is made mandatory for the
duration of the special rule. Exceptions
are incorporated for aircraft required to
be in contact with the GCNP control
tower or on a USAF-directed search and
rescue mission.

Section 7 provides that this Special
Federal Aviation Regulation will expire
on June 15, 1987. The FAA intends to
issue a permanent rule to become
effective on or before that date, to
incorporate the comments received and
the results of experience under the
SFAR. If development of the rule is
delayed and cannot be completed by
June 15, the SFAR may be extended to
provide the necessary additional time.

The Proposed Permanent Regulation

This SFAR has an expiration date of
June 15, 1987. The FAA proposes to
issue a permanent final rule effective on
or before that date. In Notice No. 86-21,
the agency solicited comments on the
need for permanent measures to
regulate the flight of aircraft above the
CGrand Canyon, for safety and
environmental reasons, and on what
those measures should be.

The FAA proposes a final rule which
would contain the following provisions:

1. The rule would take effect upen
expiration of the SFAR on June 15, 1987.

2. The rule would incorporate the
provisions of the SFAR, subject to the
additions and revisions listed below.

3. The rule would provide means by
which general aviation operators could
operate within the Special Flight Rules
Area, subject to certain limitations and
preconditions.

Such provisions could include, for
example:

—A requirement for a briefing from a
Flight Standards district office or
Flight Service Station in the region
before entering the area. The briefing
could include required procedures
(such as reporting points),
environmentally sensitive areas which
should be avoided, and information
on the activities of other operators in
the area.

—Preferred or required routes and
altitudes for general aviation transit
over the canyon.

4. The rule would identify any parts of
the canyon which the FAA finds, on the
basis of comments received and the
recommendations of the Department of
the Interior, are unusually sensitive to
low-altitude aircraft overflight. These

areas could be the subject of voluntary
or mandatory limits on overflight below
certain minimum altitudes.

The agency specifically requested
comments on the following issues:

1. The need for or adequacy of the
specific measures proposed.

2. Minimum altitudes for air tour
operations and general aviation
sightseeing flights above the canyon,
including whether different altitudes
should be specified in different areas of
the canyon.

3. The appropriate lateral boundaries
of the proposed permanent Special
Flight Rules Area.

4. Procedures for permitting general
aviation flights above the canyon at
altitudes comparable to those at which
the commercial tour operators fly. Such
procedures could include specific routes,
altitudes, prerequisite briefings or
training, etc.

5. Identification of wildlife,
archaeological sites, and other natural
and historical values in the Park which
might be impacted by aircraft overflight.

6. Identification of the areas of the
canyon which are most sensitive and
least sensitive to aircraft overflight.

In reopening the comment period in
Docket No. 25149 through April 15, the
FAA solicits further comment on the
above issues in light of the actual
provisions adopted in this temporary
special rule.

Economic Impact

The economic impact of the special
regulation is expected to be minimal.
The restriction which the rule imposes
on commercial tour operators will not
require any substantial changes in their
operations. While the rule will require
certain of the air tour flights to operate
at higher minimum altitudes or farther
from terrain than at present, this
requirement will have no business or
operational costs. The comment was
made that, as a result of the requirement
to remain 500 feet from terrain,
helicopter tour operators would suffer
loss of revenue because that distance
was too far to permit worthwhile
viewing of the Anasazi ruins near Point
Sublime. The FAA assumes that even at
the greater distance there would still be
a demand for trips to the site, in
conjunction with the other benefits of a
helicopter tour, and that the rule would
not inevitably lead to a direct loss in
revenue. For the purpose of evaluating
the impact of the temporary rule,
therefore, the FAA concludes that the
helicopter operators have not
demonstrated a significant economic
impact for the temporary duration of this
rule. Other commercial flights necessary
for Park and Indian reservation

activities, such as air transportation to
Indian reservations, will be authorized
without substantial change from present
operation.

Transient general aviation traffic,
which constitutes a minority of canyon
overflights, will be restricted only from
operating at low altitude. Pilots may still
overfly the canyon above 9,000 feet
MSL, which at some points is less than
1,000 feet above the north rim of the
canyon. En route traffic will not be
affected because the Special Flight
Rules Area is below the floor of
controlled airspace in the area. There is
no economic impact on the Department
of Defense because there is no official
reason for military aircraft to operate
over the canyon below 9,000 feet MSL,
with the exception of one approved VFR
route which crosses the western corner
of the Special Flight Rules Area.
Because the special rule will have no
substantial economic impact on any
category of operator, and because the
rule is temporary, the FAA has
determined that the expected impact of
the rule is so minimal that it does not
warrant further regulatory evaluation.
For the same reasons, this rule (1) is not
a major rule under Executive Order
12291, and (2) is not considered
significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 28,
1979).

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress in order
to insure, among other things, that small
entities are not disproportionately
affected by Government regulations.
The RFA requires agencies to review
rules which may have a “significant
impact on a substantial number of small
entities.” For purposes of the RFA, small
entities are considered to include small
businesses, non-profit organizations,
and municipalities but not private
individuals. Small entities affected by
this rule are limited to the
approximately 40 Part 135 air tour and
air taxi operators operating in the
canyon area. As discussed under
“Economic Impact" above, the rule will
not require any change in the operations
of these firms which the agency believes
would impose an economic cost. As a
result, the impact on the affected small
entities, if any, will be substantially less
than the threshold for significant impact
under agency guidelines. Therefore, 1
certify that, under the criteria of the
Regulatory Flexibility Act, this rule will
not have a significant impact on a
substantial number of small entities.
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List of Subjects in 14 CFR Parts 91 and
135

Aircraft, Aviation safety, Air taxi and
commercial operators, Grand Canyon.

Adoption of the Special Federal
Aviation Regulation

For the reasons set out above, 14 CFR
Parts 91 and 135 are amended by
adopting a new Special Federal
Aviation Regulation to read as follows:

Special Federal Aviation Regulation No. 50

Special Flight Rules in the Vicinity of the
Grand Canyon National Park, AZ

Section 1. Applicability. This rule
prescribes special operating rules for all
persons operating aircraft under VFR in the
following airspace, designated as the Grand
Canyon National Park Special Flight Rules
Area:

That airspace extending upward from the
surface to and including 9,000 feet MSL
within an area bounded by a line beginning
al lat. 36°09'30" N., long. 114°03'00” W.;
southwest to lat. 36"14'00" N., long. 113°12'00"
W to lat. 36°30'00" N., long. 112°36'00” W.; to
lat. 36°30'00” N., lonig. 111°42'00" W.; to lat.
35°59'30" N., long. 111°42'00” W.; to lat.
35°57'30” N., long. 112°03'20” W.; thence via
the 5 statute mile radius of the Grand Canyon
Airport reference point (lat. 35°57°09" N.,
long. 112°08'4.7" W.); to lat. 35°57'30" N., long.
112°14°00" W.; to lal. 35°58'00" N., long.
113°11°00" W.; to 35°42'30" 27'30” W.; thence
via the 5-statute-mile radius of the Peach
Springs VORTAC to lat. 35°41°20" N., long.
113°36'00” W.; thence to the point of
beginning.

Section 2. Definition. For the purposes of
this special regulation, "Park" means the
Grand Canyon National Park.

Section 3. Aircraft operations: general.
Except in an emergency or unless otherwise
authorized by the Administrator, no person
may operate an aircraft in the airspace
described in Section 1 unless the operation—

(a) Is conducted in accordance with a
specific authorization to operate in that
airspace incorporated in the operator's Part
135 operations specifications and approved
by the Las Vegas Flight Standards District
Office;

(b) Is authorized in writing by the Las
Vegas Flight Standards District Office and is
conducted in compliance with the conditions
contained in that authorization. Normally
authorization will be granted only for
operations of aircraft necessary for law
enforcement, firefighting, emergency medical
treatment/evacuation of persons in the
vicinity of the Park, or for support of Park
maintenance or activities. Authorization may
be issued on a continuing basis; or

(c) Is a search and rescue mission directed
by the U.S. Air Force Rescue Coordination
Center.

Section 4. Commercial sightseeing flights.

(a) Notwithstanding the provisions of
Federal Aviation Regulations § 135.1(b)(2),
nonstop sightseeing flights that begin and end
at the same airport, are conducted within a 25
statute mile radius of that airport, and
operate in or through the airspace described
in section 1 during any portion of the flight
are governed by the provisions of Part 135.

(b) No person holding or required to hold
an operating certificate under Part 135 may
operate an aircraft in the airspace described
in Section 1 except as authorized by

operations specifications issued under that
part.

Section 5. Minimum terrain clearance.
Except in an emergency, when necessary for
takeoff or landing, or unless authorized by
the Las Vegas Flight Standards District Office
for a purpose listed in section 3(b), no person
may operate an aircraft within 500 feet of any
terrain or structure located between the north
and south rims of the Grand Canyon.

Section 8. Communications. Except when
in contact with the Grand Canyon National
Park Airport Traffic Control Tower during
arrival or departure or on a search and rescue
mission directed by the U.S. Air Force Rescue
Coordination Center, no person may operate
an aircraft in the airspace described in
section 1 unless he—

(a) Transmits a position report on the
appropriate frequency at each reporting point
designated in the operator’s Part 135
operations specifications or in a written
authorization to operate in thal airspace
issued under section 3, and

(b) Monitors the appropriate frequency
continuously while in that airspace.

Section 7. Effective and termination dates.
This Special Federal Aviation Regulation is
effective April 27, 1987 and terminates on
June 15, 1887.

Authority: 49 U.S.C. 1303, 1348, 1354(a),
1421, and 1422; 16 U.S.C. 228g; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983).

Issued in Washington, DC on March 23,
1987,

Donald D. Engen,

Administrator.

[FR Doc. 87-6647 Filed 3-24-87; 9:23 am|
BILLING CODE 4910-13-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[AD-FRL-3149-5]

Standards of Performance for New
Stationary Sources; Amendment to
Opacity Provisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Amendments to the opacity
provisions affecting emissions from new
stationary sources were proposed in the
Federal Register on December 27, 1985
(50 FR 53115). This action promulgates
the opacity amendments. These
amendments implement section 114 of
the Clean Air Act and provide for the
use of continuous opacity monitoring
system (COMS) data results in lieu of
Method 9 data during any performance
test required under Section 60.8 for the
purpose of determining compliance with
the opacity standards contained in 40
CFR Part 60.

EFFECTIVE DATE: March 26, 1987.

Under Section 307(b)(1) of the Clean
Air Act, judicial review of the actions
taken by this notice is available only by
the filing of a petition for review in the
U.S. Court of Appeals for the District of
Columbia Circuit within 60 days of
today's publication of this rule. Under
section 307(b)(2) of the Clean Air Act,
the requirements that are the subject of
today's notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

ADDRESSES: Background Information
Document. The background information
document (BID) for the promulgated
amendments may be obtained from the
U.S. EPA Library (MD-35), Research
Triangle Park, North Carolina 27711,
telephone number (919) 541-2777. Please
refer to "Opacity Provisions—
Background Information for
Promulgated Amendments," EPA-450/3-
86-013. The BID contains (1) a summary
of all the public comments made on the
proposed opacity amendments and the
Administrator's response to the
comments, and (2) a summary of the
changes made to the opacity
amendments since proposal.

Docket. A docket, number A-85-08,
containing information considered by
EPA in development of the promulgated
amendments, is available for public
inspection between 8:00 a.m. and 4:00
p.m., Monday through Friday, at EPA's
Central Docket Section (LE-131), West
Tower Lobby, Gallery 1, 401 M Street

SW., Washington, D.C. 20460. A
reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT:
Mr. Doug Bell, (919) 541-5624, Standards
Development Branch, Emission
Standards and Engineering Division
(MD-13), U.S. EPA, Research Triangle
Park, N.C. 27711.

SUPPLEMENTARY INFORMATION:

I. The Opacity Amendments

The amendments to the opacity
provisions allow an owner or operator
of an affected facility subject to an
opacity standard to submit, for
compliance purposes, COMS data
results produced during any particulate
matter performance test required under
§ 60.8 in lieu of Method 9 observation
data. The decision to elect the COMS
option will be made by the source owner
or operator, and the Administrator must
be notified of that decision, in writing, at
least 30 days before any performance
test required under § 60.8 is conducted.
Once this notification has been made,
the COMS data results will be used to
determine opacity compliance during
subsequent tests required under § 60.8
until the owner or operator of the
affected facility notifies the
Administrator, in writing, to the
contrary. The minimum total time of
COMS data collection for compliance
purposes will be averages of all 6-
minute continuous periods within the
duration of the mass emission
performance test. If a COMS is used for
compliance purposes, the owner or
operator of the affected facility must
demonstrate that the COMS meets the
requirements specified in 40 CFR
60.13(c), that it has been properly
maintained and operated, and that the
resulting data have not been altered in
any way.

Provision of the COMS option does
not affect the ability of an enforcing
agency to use Method 9 either during the
initial test or at any other time. If COMS
results are submitted that indicate
compliance with the opacity standard
for a period during which Method 9
indicated noncompliance status of the
source, the Method 9 data would
continue to represent the reference
method data and would be used to
determine compliance. The use of
COMS data results in such cases is
probative but not conclusive evidence of
the actual opacity.

IL. Public Participation

The amendments to the opacity
provisions were proposed in the Federal
Register on December 27, 1985 (50 FR
53115). Public comments were solicited

at the time of proposal. To provide
interested persons the opportunity for
oral presentation of data, views, or
arguments concerning the proposed
amendments, a public hearing was
scheduled to be held on February 10.
1986, at Research Triangle Park, North
Carolina. However, a public hearing
was not held because it was not
requested.

The public comment period was from
December 27, 1985, to March 12, 1986.
Ten comment letters were received
concerning issues relative to the
proposed opacity amendments. The
comments have been carefully
considered and, where determined to be
appropriate by the Administrator,
changes have been made in the
proposed opacity amendments.

I11. Significant Comments and Changes
to the Proposed Opacity Amendments

Comments on the proposed opacity
amendments were received from
industry, State and local air pollution
control agencies, and a law firm
representing members of the Utility Air
Regulatory Group (UARG). A detailed
discussion of these comments and
responses can be found in the
promulgation BID, which is referred to in
the ADDRESSES section of this
preamble. The summary of comments
and responses in the BID serves as the
basis for the revisions that have been
made to the opacity amendments
between proposal and promulgation.
The major comments and responses are
summarized in this preamble.

In response to public comments
received on the proposed rulemaking
and as a result of EPA reevaluation,
some changes were made in the
proposed amendments to the opacity
provisions prior to promulgation. If
Method 9 is used, the proposed opacity
amendments included a minimum period
of one 6-minute reading for determining
opacity compliance after initial
compliance if the enforcing agency were
to require such tests. However, after
further evaluation, the Agency has
decided to delete the proposed minimum
of one 6-minute reading from the final
amendments because Method 9 already
specifies that a minimum of 24
observations (one 6-minute reading) be
recorded for opacity compliance
determinations. In addition, enforcement
personnel may require additional
observations (more than one 6-minute
reading) for opacity compliance
determinations subsequent to initial
compliance if they believe additional
observations are necessary to provide
data more representative of the
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performance of the affected facility and
the control device.

Also, the proposed requirement for the
quarterly determination of optical and
zero alignment (§ 60.11(e)(5)(ii)) has
been deleted. Instead, the promulgated
amendment (§ 60.13(c)) requires the
source owner or operator submitting
COMS data for opacity compliance
during any particulate matter
performance test required under § 60.8
to demonstrate that the COMS meets
the requirements in Performance
Specification 1 prior to the performance
test, Presumably, particulate matter
performance tests subsequent te the
initial performance test will be required
infrequently, and, therefore, the COMS
zero and optical alignment checks need
not be required quarterly.

In addition, the promulgated
amendments to the opacity provisions
(§ 60.11(e)(5)) has been revised
consistent with the intent of the
proposal; that is, to allow a source
owner or operator to submit COMS data
for compliance purposes during any
performance test required under § 60.8
(regardless of whether it is the initial
test or a subsequent test). Also, a
provision has been added to paragraph
(e)(5) of § 60.11, which specifies that (1)
if a source owner or operator decides to
submit COMS data for opacity
compliance purposes, he must notify the
Administrator of that decision, in
writing, at least 30 days before any test
required under § 60.8 is conducted, and
(2) COMS data results will be used for
subsequent opacity compliance during
any particulate matter performance test
conducted under § 60.8 until the source
owner or operator notifies the
Administrator, in writing, to the
contrary.

Several of the comments and
responses are summarized in this
preamble.

Comment: A State air quality control
office believes that it is unreasanable to
use the results from a COMS to
determine compliance with opacity
standards without establishing its
accuracy relative to Reference Method
8. According to the commenter, there
may be many reasons why “in-stack”
opacity may differ from “stack outlet”
opacity, but that the relative accuracy of
the COMS is easily determined using
visible emission observations. The
commenter suggested that the initial
source performance test be used as the
opacity relative accuracy test period.
Although this would require a visible
emissions observer to be present,
subsequent enforcement of opacity
standards could be based on COMS
results with a confidence that the results
represent the actual opacity at the stack

outlet. A regional air pollution control
agency also believes that the COMS
readings must compare satisfactorily to
Method 9 data collected and that the
confirmation needs to oceur during the
source's NSPS performance test.
Although confirmed COMS data would
be reliable as indicators, the use of
Method 9 observations conducted by
enforcement personnel should remain
the sole factor in determining a source’s
compliance with the opacity standard at
any time.

Response: The Administrator judges
that sources using COMS's
(transmissometers) should be allowed
the option of submitting monitoring
results in lieu of conducting Method 9
visual observations during any
performance test required under § 60.8
for the purpose of determining
compliance with the applicable opacity
standard. As described previously (49
FR 30878, July 31, 1984), EPA found that
opacity tests were performed and the
results documented only infrequently.
The amendment promulgated on
December 27, 1985 (50 FR 53108} now
requires opacity tests during all initial
particulate matter performance tests.
Teday's promulgation pertains primarily
to these tests which were often not
performed in the past. The use of the
COMS option for these purposes results
in a savings to the source owner and the
enforcing agency in terms of personnel
and money. Provision of the COMS
option does not affect the ability of an
enforcing agency to use Method 9 either
during the initial test or at any other
time. The EPA agrees that there are
cases where in-stack and stack outlet
opacity may differ. If COMS results are
submitted that indicate eompliance with
the opacity standard for a period during
which Method 9 indicated
noncompliance status of the source, the
Method 9 data would continue to
represent the reference method data and
would be used to determine compliance.

Comment: One regional air pollution
control agency believes the use of
COMS data, as a routine indicator of
compliance during normal/non-
performance testing, is beneficial.
Another State agency feels it is very
critical that both COMS and Method 9
results be used for determining
continueus compliance with the opacity
provisions of the NSPS. The basis for
this conclusion is that the use of Method
9 is limited due to certain weather and
operating conditions (moisture
interference). The COMS data alone
also have potential enforcement
problems. For example, numerous
situations have been observed where
the COMS readings were very low, but
Method 9 readings showed opacity

much greater than 20 percent (level of
the standard). Therefore, both methods
should be referenced as compliance
methods for the purpese of determining
continued opacity compliance.

A law firm requests that the preamble
to the final amendment make it clear
that EPA has not established that COMS
data are acceptable for determining
opacity compliance on a continuous
basis. According to the commenter, EPA
would need to perform several tasks
before a COMS can be used for
compliance purposes during
performance tests other than at the
source owner/operator's option. For
example, EPA would need to ensure that
a COMS will not show noncompliance
when Method 9 data show compliance.
In other words, EPA must ensure that a
proposed alternative compliance
method is no more stringent than the
current compliance method. (In 1981, 46
FR 53145, EPA conducted and studies
promulgated an adjustment formula to
ensure that “lidar-determined opacity
values will net show an emission source
exceeding an apacity standard when the
reference method would not alse show
that it was exceeding the standard.) The
commenter added that a COMS could
not legally be used to determine
compliance with the opacity standards
on a continuous basis because the
opacity standards were set based upon
short-term Method 9 tests, and Method 9
tests are the current compliance method.
The EPA could not change to a
continuous compliance method without
in effect making the opacity standards
more stringent, which, under prior case
law, is not allowed. The commenter
referred to EPA's statement in the
Federal Register (39 FR 9309, March 8,
1974), which states, “The opacity
standard is established at a level which
will ... . not require the design and
installation of a control system more
efficient or expensive than that required
by the concentration/mass standard.”
Accordingly, neither EPA nor the States
may enforce the opacity standards in a
manner that in effect increases their
stringency. A technical service and
support company expressed the same
concern based on similar reasons.

Response: The proposed amendment
to the opacity provisions does not affect
the opacity standards which are limits
not to be exceeded at any time. Rather,
the proposed amendment [§ 60.11(b) and
60.11(b)(5)(ii)] provided for the use of
COMS data in lieu of Method 9 for
compliance purposes during initial
particulate matter and opacity
performance tests and during
subsequent particulate matter
performance tests when the enforcement
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agency required a source owner or
operator to conduct simultaneous
opacity performance tests.

It is not necessary to respond to
comments on hypothetical future
requirements that are not being imposed
by the rulemaking.

Comment: One commenter states that
the proposal appears to be reasonable
and should be promulgated in a timely
manner so that sources who want to use
this option will not have to petition the
Administrator to do so. A law firm
supports the proposed amendment to the
opacity provisions because only the
source owner/operator has the option of
choosing to use the COMS data
collected during performance tests for
compliance determinations. However,
the commenter requested that the
preamble and language in
§ 60.11(e)(5)(ii) make it clear that EPA is
not authorizing the use of COMS data
obtained during performance tests for
compliance purposes without a request
to do so by the source owner or
operator. The commenter also feels that
the proposed language of § 60.11(e)(5)(ii)
could be construed as not authorizing
the source owner/operator to opt out of
the COMS compliance option at any
time by notifying the Administrator.
Therefore, it was requested that the
final amendment also include a
provision authorizing the source owner/
operator to notify the Administrator that
the COMS data are not to be used for
the compliance determination.

Another commenter would also
oppose any future attempt to require
monitoring for determining opacity
compliance without the source owner/
operator's agreement. In two examples
given, the commenter noted that the
monitored opacity and Method 9
observations for the same source
resulted in vastly different readings,
even though the monitoring equipment
had recently passed Performance
Specification 1 testing (as provided in
Appendix B of 40 CFR Part 60).

Response: In response to these
comments, the final opacity provisions
[Section 60.11(e)(5)] have been amended
to clarify that COMS data obtained
during a performance test will be used
for compliance purposes only if
requested by the source owner or
operator. Also, § 60.11(e}(5) has been
reworded to clarify that once the source
owner/operator requests to use COMS
data for compliance purposes, this
option will remain in effect during any
subsequent particulate matter tests until
the source owner/operator notifies the
Administrator, in writing, to the
contrary.

Comment: Several commenters
objected to the requirement for quarterly

COMS optical and zero alignment
checks. A State air quality control office
believes that quarterly “optical and zero
alignment procedures would be
burdensome to most sources because it
would probably require removal of the
transceiver and retroreflector in order to
simulate “clear stack” conditions
(sources may not be able to shut down
during a quarter). According to the
commenter, this could also result in loss
of a significant amount of data. As an
alternative, the commenter suggested
that the initial optical zero and
alignment procedures include an
adjustment of the internal zero (the
normal daily zero check) to agree with
the cross-stack zero. The integrity of the
transceiver could then be checked
quarterly using neutral density filters
and a calibration device to conduct a
calibration error test similar to that
required for initial certification (in
addition to periodic alignment checks
using existing sighting devices). The
commenter believes this procedure is
easier and results in less loss of data
than would repetition of the optical zero
alignment procedures.

A city public utilities department
believes that quarterly checks of optical
and zero alignment are excessive, that
annual checks would be adequate. It
also believes that alternative provisions
for sources which operate continuously
and do not have adequate scheduled
periods of clear stack conditions need to
be written and that the requirements of
paragraph 7.2.2 of Performance
Specification 1 were written specifically
for initial alignments and not for
recurring checks. The commenter
suggested that the continuous
monitoring system requirements in
Section 60.13 be referenced, rather than
specifying requirements for alignment,
maintenance, and calibration in
§ 60.11(e)(5)(ii). He added that if § 60.13
requirements were inadequate to assure
proper operation of monitors, then those
provisions should be revised.

Another State agency believes any
change in the optical and zero alignment
for a COMS will cause the resulting data
to be biased against the source. For this
reason, a source using a COMS to
determine opacity compliance will
insure the accuracy of these two
settings; and, therefore, the proposed
requirement for quarterly checks of
these settings is unnecessary. As an
alternative quality assurance technique,
the State Agency proposes that a
periodic repeat of the calibration error
portion of the performance specification
test be performed. For several years, the
State Agency has incorporated this
requirement into the operating permits
of the affected sources.

Response: The Agency has considered
these comments and agrees that the
requirement for quarterly determination
of optical and zero alignment is
inappropriate. The Agency's intention is
to assure that the COMS used during
any performance test is operating as
designed. Presumably, these
performance tests will be required
infrequently, and, therefore, the COMS
optical and zero alignment checks need
not be required quarterly. As a result of
these comments and further evaluation,
changes have been made in the final
provisions. The proposed quarterly
optical and zero alignment procedures
required under § 60.11(e)(5)(ii) have
been deleted. The remaining provisions
in paragraphs (i) and (ii) of § 60.11(e)(5)
have been combined with those in
§ 60.11(e)(5). This revised paragraph
provides for the use of COMS data in
lieu of Method 9 in determining
compliance during any particulate
matter performance test required under
§ 60.8 (rather than during the initial test)
and requires the source owner/operator
to demonstrate that the COMS meets
the requirements in Performance
Specification 1 prior to the performance
test as specified in § 60.13(c).

Paragraph 60.13(c) has also been
revised to require that a COMS to be
used to demonstrate compliance
pursuant to paragraph 60.11(e)(5) must
be evaluated according to Performance
Specification 1 and these results must be
submitted at least 10 days before any
performance test required under § 60.8 is
conducted. This revision will ensure that
the COMS used for compliance
determinations is operating within
acceptable operating specifications
before compliance data are collected.

In response to the first comment
regarding the optical zero and alignment
procedures, the commenter has
overlooked the alternative procedure
allowed in § 7.2.2 of Performance
Specification 1. The alternative
procedure allows the COMS operator to
adjust the optical alignment and
postpone the zero alignment check when
no clear stack conditions exist at the
time of the check. The zero alignment is
to be checked at the time of the next
clear stack condition, and the COMS is
adjusted as necessary at that time. It is
not necessary that the COMS be
removed from the stack if the alternative
procedure in § 7.2.2 is applied.

In regard to the comment concerning
the monitoring requirements in Section
60.13, the provisions in paragraph (c) of
that section have been revised to
address the use of a COMS used for
compliance purposes. The proposed
requirements specified in paragraph (ii)
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of § 60.11(e)(5) have been deleted.
Section 60.11(e}(5) now refers to

§ 60.13(c) regarding minimum COMS
requirements.

The comment that most problems that
can occur with COMS operations result
in positive biases and, thus, are
detrimental to the source is correct,
However, the Agency does not agree
with the conclusion that COMS
performance checks need not be
required because the COMS operator
will perform them automatically if the
data are to be used for compliance
purposes. The Agency believes that data
quality control procedures are a
valuable part of any test method used
for compliance determinations
regardless of the direction of the
potential biases.

Comment: A law firm believes the
proposal could be interpreted to
authorize a source owner/operator to
submit COMS data taken during a
performance test for compliance
purposes only if the COMS data taken
during the initial performance test
required under §60.8 had been
submitted for compliance purposes. The
commenter requested that EPA confirm
that the regulation allows a source
owner/operator to submit COMS data
for compliance purposes during any
performance test (whether it is the
initial test required under Section 60.8 or
a subsequent test).

Response. The Agency confirms that a
source owner/operator may submit
COMS data for compliance purposes
during any performance test required
under § 60.8. Section 60.11(e)(5) has
been clarified in this regard by deleting
the word “initial.”

IV. Administrative

The docket is an organized and
complete file of all the information
considered by EPA in the development
of this rulemaking. The docket is a
dynamic file, since material is added
throughout the rulemaking development.
The docketing system is intended to
allow members of the public and
industries involved to readily identify
and locate documents so that they can
effectively participate in the rulemaking
process. Along with the statement of
basis and purpose of the proposed and
promulgated standards and EPA
responses to significant comments, the
contents of the docket, except for
interagency review materials, will serve
as the record in case of judicial review.
See Clean Air Act, section 307(d)(7)(A),
42 U.S.C. 7607(d)(7)(A).

These amendments become effective
upon promulgation.

There are no information collection
requirements associated with this
rulemaking.

Under Executive Order 12291, EPA
must judge whether a regulatory action
is “major” and, therefore, subject to the
requirements of a regulatory impact
analysis. The Agency has determined
that the amendments to the opacity
provisions would result in none of the
adverse economic effects set forth in
section 1(b) of the Order as grounds for
finding a regulation to be a “major rule.”
The Agency has, therefore, concluded
that these amendments are not a “major
rule” under Executive Order 12291. This
rulemaking was submitted to the Office
of Management and Budget (OMB) for
review as required by the Executive
Order. Any written comments from
OMB to EPA and any EPA response to
those comments will be included in the
docket.

The Regulatory Flexibility Act of 1980,
5 U.S.C. 601-612, requires the
identification of potentially adverse
impacts of Federal regulations upon
small business entities. The Act
specifically requires the completion of a
regulatory flexibility analysis for every
rule unless the Administrator certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Pursuant to the
provisions of 5 U.S.C. 605(b), I hereby
certify that this final rule will not have a
significant economic impact on a
substantial number of small entities
because the impact of the rule is not
significant.

List of Subjects in 40 CFR Part 60

Air pollution control,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Date: March 20, 1987.
Lee M. Thomas,
Administrator.

PART 60—[AMENDED]

40 CFR Part 60, Subpart A, is amended
as follows:

1. The authority citation for Part 60
continues to read as follows:

Authority: Sec. 101, 111, 114, 116, 301, Clean

Air Act as amended (42 U.S.C. 7401, 7411,
7414, 74186, 7601).

2. In § 60.7, a new paragraph (a)(7) is
added to read as follows:

§ 60.7 Notification and record keeping.
(a) WA SO
(7) A notification that continuous
opacity monitoring system data results
will be used to determine compliance
with the applicable opacity standard
during a performance test required by

§ 60.8 in lieu of Method 9 observation
data as allowed by § 60.11(e)(5) of this
part. This notification shall be
postmarked not less than 30 days prior
to the date of the performance test.

Ll * - * -

3. Section 60.11 is amended by
revising paragraph (b) and the last
sentence of (e)(1), by redesignating
paragraphs (e)(6) and (e)(7) as (e)(7) and
(e)(8), by redesignating paragraph (e)(5)
as (e)(6) and revising it, and by adding
paragraph (e)(5), to read as follows:

§60.11 Compliance with standards and
maintenance requirements.

. * * * *

(b) Compliance with opacity
standards in this part shall be
determined by conducting observations
in accordance with Reference Method 9
in Appendix A of this part, any
alternative method that is approved by
the Administrator, or as provided in
paragraph (e}(5) of this section. For
purposes of determining initial
compliance, the minimum total time of
observations shall be 3 hours (30 6-
minute averages) for the performance
test or other set of observations
(meaning those fugitive-type emission
sources subject only to an opacity
standard).

- * * * *

{e)(1) * * * Except as provided in
paragraph (e)(5) of this section, the
results of continuous monitoring by
transmissometer which indicate that the
opacity at the time visual observations
were made was not in excess of the
standard are probative but not
conclusive evidence of the actual
opacity of an emission, provided that
the source shall meet the burden of
proving that the instrument used meets
(at the time of the alleged violation)
Performance Specification 1 in
Appendix B of this part, has been
properly maintained and (at the time of
the alleged violation) that the resulting
data have not been altered in any way.

* - * * -

(5) An owner or operator of an
affected facility subject to an opacity
standard may submit, for compliance
purposes, continuous opacity monitoring
system (COMS) data results produced
during any performance test required
under § 60.8 in lieu of Method 9
observation data. If an owner or
operator elects to submit COMS data for
compliance with the opacity standard,
he shall notify the Administrator of that
decision, in writing, at least 30 days
before any performance test required
under § 60.8 is conducted. Once the
owner or operator of an affected facility
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has notified the Administrator to that
effect, the COMS data results will be
used to determine opacity compliance
during subsequent tests required under
§ 60.8 until the owner or operator
notifies the Administrator, in writing, to
the contrary. For the purpose of
determining compliance with the opacity
standard during a performance test
required under § 60.8 using COMS data,
the minimum total time of COMS data
collection shall be averages of all 6-
minute continuous periods within the
duration of the mass emission
performance test. Results of the COMS
opacity determinations shall be
submitted along with the results of the
performance test required under § 60.8.
The owner or operator of an affected
facility using a COMS for compliance
purposes is responsible for
demonstrating that the COMS meets the
requirements specified in § 60.13(c) of
this part, that the COMS has been
properly maintained and operated, and
that the resulting data have not been
altered in any way. If COMS data
results are submitted for compliance
with the opacity standard for a period of
time during which Method 9 data
indicates noncompliance, the Method 9
data will be used to determine opacity
compliance.

(6) Upon receipt from an owner or
operator of the written reports of the
results of the performance tests required
by § 60.8, the opacity observation results
and observer certification required by

§ 60.11(e)(1), and the COMS results, if
applicable, the Administrator will make
a finding concerning compliance with
opacity and other applicable standards.
If COMS data results are used to comply
with an opacity standard, only those
results are required to be submitted
along with the performance test results
required by § 60.8. If the Administrator
finds that an affected facility is in
compliance with all applicable
standards for which performance tesis
are conducted in accordance with § 60.8
of this part but during the time such
performance tests are being conducted
fails to meet any applicable opacity
standard, he shall notify the owner or
operator and advise him that he may
petition the Administrator within 10
days of receipt of notification to make
appropriate adjustment to the opacity
standard for the affected facility.

4. In § 60.13, paragraph (c) is revised
to read as follows:

§60.13 Monitoring requirements.
(c) If the owner or operator of an
affected facility elects to submit
continous opacity monitoring system
(COMS) data for compliance with the
opacity standard as provided under
§ 60.11(e)(5), he shall conduct a
performance evaluation of the COMS as
specified in Performance Specification 1,
Appendix B, of this part before the
performance test required under § 60.8 is

conducted. Otherwise, the owner or
operator of an affected facility shall
conduct a performance evaluation of the
COMS or continuous emission
monitoring system (CEMS) during any
performance test required under § 60.8
or within 30 days thereafter in
accordance with the applicable
performance specification in Appendix
B of this part, The owner or operator of
an affected facility shall conduct COMS
or CEMS performance evaluations at
such other times as may be required by
the Administrator under section 114 of
the Act.

(1) The owner or operator of an
affected facility using a COMS to
determine opacity compliance during
any performance test required under
§ 60.8 and as described in § 60.11(e)(5)
shall furnish the Administrator two or,
upon request, more copies of a written
report of the results of the COMS
performance evaluation described in
paragraph (c) of this section at least 10
days before the performance test
required under § 60.8 is conducted.

(2) Except as provided in paragraph
{c)(1) of this section, the owner or
operator of an affected facility shall
furnish the Administrator within 60 days
of completion two or, upon request,
more copies of a written report of the
results of the performance evaluation.

- - - * -

[FR Doc. 87-6552 Filed 3-25-87; 8:45 am]
BILLING CODE 6560-50-M
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Accreditation of Commercial
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DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Parts 113, 151, and 178
|T.D. 87-39]

Approval of Commercial Gaugers and
Accreditation of Commercial
Laboratories

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations to revise the
procedures used by Customs to approve
commercial gaugers (formerly “public
gaugers”), and to establish procedures
for Customs to accredit commercial
laboratories.

The current regulations do not give
Customs enough oversight over the
technical operations of “public gaugers"
and their laboratories; do not provide
for Customs acceptance of private
sector gauging reports for imported
products other than petroleum and
petroleum products; and do not provide
for Customs accreditation of commercial
laboratories or acceptance of
commercial laboratory analysis reports
on imported products other than
petroleum and petroleum products.
These amendments improve Customs
oversight authority, permit the
expansion of gauging services to
imported products other than petroleum,
and establish a mechanism for
accrediting commercial laboratories and
accepting their analysis reports on
specified products.

EFFECTIVE DATE: April 27, 1987.

FOR FURTHER INFORMATION CONTACT:
Roger J. Crain, Technical Services
Division, Room 7113, U.S. Customs
Service, 1301 Constitution Avenue NW.,
Washington, DC, 20229 (202-566-2446).

SUPPLEMENTARY INFORMATION:
Background

By notice published in the Federal
Register of October 18, 1984 (49 FR
40882), Customs proposed to amend Part
151, Customs Regulations (19 CFR 151),
relating to public gaugers and
commercial laboratories. After
reviewing the comments received on the
proposal, Customs published a revised
proposal in the Federal Register of July
18, 1986 (51 FR 26021), The revised
proposal accommodated the public's
concerns over paperwork burdens while
allowing Customs to carry out its
mission to collect the revenue and
protect the commerce.

Discussion of Comments

Nine comments were received in
response to the second proposal. Seven
supported it, offering suggestions for
improving or expanding the changes,
and two criticized various aspects of the
proposal. A discussion of the comments
follows:

Comment: Customs should not initiate
its own program of (laboratory)
accreditation, but rather should make
use of accreditation programs already in
existence.

Analysis: Customs evaluated several
existing accreditation programs, but
found none which met our needs or
which could have been sufficiently
reworked to meet our needs. Also,
Customs has, in effect, been operating a
laboratory accreditation system for
many years, albeit one over which we
have had very little control. The second
sentence of existing § 151.47(b) gives de
facto approval of a laboratory “operated
by (a) public gauger." That provision,
indeed, was one of the principal reasons
for proposing this mechanism in the first
place. Customs did, however, take the
most effective provisions from several
existing systems and adapt them for our
use in this proposal.

Comment: We recommend that
commercial samplers be used to obtain
samples of general merchandise.

Analysis: The proposal provides for
this in its description of commercial
gaugers as “. . . organizations or
individuals who measure, gauge, or
sample merchandise."”

Comment: We encourage the use of
contract personnel for operation of the
ACS screening of entry documents to
save Customs costs.

Analysis: While appreciative of this
suggestion, the integration of the
Automated Commercial System (ACS)
with commercial gaugers and
laboratories is beyond the scope of this
proposal.

Comment: Customs should
“grandfather-in” all currently approved
gaugers to gauge all commodities.

Analysis: Customs does not agree.
Customs realizes that, in certain
situations, Customs officers may have
accepted petroleum gauging reports from
unapproved gaugers, or they may have
accepted gauging or laboratory analysis
reports from approved gaugers for
commodities other than petroleum.
Although these instances were not in
accord with § 151.43(a), they were
sporadic and were more an informal
means of gathering information on a
transaction than a deliberate
contravention of this section. In
administering this program in the future,
however, Customs must ensure that its

mission to protect the commerce and
collect the revenue is fulfilled and that
the program itself is administered fairly.
Therefore, we cannot issue “blanket"
approvals of this type.

As mentioned previously,
organizations which have Customs
approval to gauge or analyze petroleum
and petroleum products and which want
to gauge or analyze other commodities
must submit the pertinent information
described in § 151.13(1) to Customs, and
must receive approval (or accreditation)
for those services or commodities before
submitting reports on them to Customs.

Comment: Customs should publish the
standards it requires gaugers and
laboratories to use, or, in the case of
standards already published, should
simply state their designations.

Analysis: Customs agrees in part, and
has modified the proposal accordingly.
Whenever Customs adds a service or
commodity to the lists in § 151.13(a)(1)
or § 151.13(a)(2), we will either state the
acceptable method's published
designation (e.g., its ASTM designation)
or we will note that the full method (as
developed and used by Customs) is
available on request.

Comment: There is a conflict between
proposed § 151.13(a) and proposed
§§ 151.31 and 151.47(b). Section
151.13(a) states that “the district director
may accept . . . quantity and
laboratory analysis reports from
Customs-approved commercial gaugers
and Customs-accredited commercial
laboratories . . . ." However, §§ 151.31
and 151.47(b) state that “the
characteristics of sugar (or the quantity
of sediment and water) . . . as
determined by a Customs-accredited
commercial laboratory shall be used for
Customs purposes . . .” (emphasis
added in both).

Commercial gaugers and laboratories
must be able to assure their clients that
Customs will accept their results.
Therefore, we urge Customs to resolve
this discrepancy in favor of accepting all
results from approved or accredited
commercial gaugers or laboratories
unless Customs has clear evidence to
the contrary.

Analysis: Customs appreciates this
commenter's pointing out the
discrepancy, and agrees with his
proposed remedy. Customs realizes that
the expansion of private sector
opportunities can occur only in an
environment in which businesses can be
assured that Customs will accept their
reports. Therefore, Customs has
modified the proposal to require the
acceptance of gauging and laboratory
analysis reports under most
circumstances. Customs does, of course,
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retain the right to gauge and analyze
any shipment at any time.

Comment: Customs should be bound
to give or deny approval or
accreditation within 30 days, since
delays can prohibit competition and
could result in the failure of a new
company.

Analysis: This suggestion has merit.
Although Customs cannot commit itself
to issue an approval or accreditation
within the time frame suggested, it
recognizes that excessive delays can be
costly. Therefore, Customs has modified
its proposal to provide for the issuance
of conditional approval or accreditation
within 60 days of the receipt of a
complete and acceptable application
package, including a bond. This
conditional approval or accreditation
will bind the applicant to all pertinent
regulations, and may be suspended or
revoked for cause (see § 151.13(k)), or
withdrawn if more detailed evaluation
of the applicant uncovers disqualifying
factors.

Comment: Customs should state the
factors that would serve to deny
approval or accreditation to an
applicant.

Analysis: Customs cannot anticipate
every circumstance that may warrant
denial of an applicant’s approval or
accreditation. However, an applicant's
failure to meet a requirement in
proposed § 151.13(b), such as a bond,
would be grounds for denial. Other
factors, such as a felony conviction by
an officer of the corporation, would also
serve to deny approval or accreditation.

Comment: The names, titles, and
qualifications of authorized signatories
are not needed since these are the
gauger's business.

Analysis: Customs does not agree.
Authorized signatories provide a chain
of accountability that is essential for
Customs to administer this program.

Comment: The time frames for
reporting status changes are
unreasonable. A once-a-year update
should be sufficient.

Analysis: Customs does not agree. We
set the notice requirement for major
changes at 5 days so as to protect the
revenue. For example, a change in an
accredited laboratory’s ownership may
affect that laboratery's independence,
and therefore that change would have to
be reported within 5 days.

Comment: Customs should publish the
critical parameters that will be
evaluated during inspections, and
should establish a schedule for
correcting deficiencies. Customs should
also apply its inspection schedule
uniformly across the industry.

Analysis: Customs cannot anticipate
every condition thdt might come under

scrutiny, since these factors are unique
to each facility. However, the
regulations themselves provide general
guidance. For example, § 151.13(g)(1)
requires that instruments be properly
calibrated and maintained, while

§ 151.13(i)(4) requires that gauging and
analysis records be kept. Customs
would almest certainly check
compliance with these requirements as
part of an inspection. Customs would
allow a reasonable amount of time to
correct deficiencies, depending on their
nature and the risk they pose to the
commerce oOr revenue.

Customs considered the pros and cons
of publishing a fixed inspection schedule
but rejected the idea for two reasons.
First, Customs ability to conduct
“routine” on-site inspections depends on
priorities, availability of staff, etc., and
is thus not readily set to a firm schedule.
Second, certain on-site inspections will
be internal enforcement matters for
which advance notice may jeopardize
the government’s interests.

Comment: (Compliance with) facility
regulations is already monitored by
OSHA, NIOSH, EPA, etc. Customs
should limit itself to adequacy for
applicable testing, or grossly unsafe
conditions.

Analysis: It appears that the
commenter misread the proposal, which
stated that facilities shall have adequate
space, lighting, and environmental
controls . . . to ensure compliance
with the conditions prescribed in the
appropriate procedures.”

Comment: We recommend that
Customs restore its original proposal
regarding the qualifications of gaugers
and laboratory staff, to include 6 months
training or experience in performing the
same services with the same
commodities (for gaugers), and a
bachelor's degree or 2 years experience
in the laboratory analysis of the
products concerned (for laboratory
staff). In addition, we recommend that
laboratory staff be required to
demonstrate an adequate level of

_ experience, etc., periodically.

Analysis: Several commenters noted
the changes in personnel qualification
requirements. Although most agreed
with the principle of “leaving business
decisions to business,” many feared that
the lack of firm guidelines would result
in a “guessing game" between Customs
and an applicant or approved gauger or
laboratory. Customs continues to
believe that it is the gauger's or
laboratory's responsibility to employ
competent staff, since gaugers and
laboratories are accountable for the
actions of their staffs both legally
(through the regulations and their bond)
and ethically (through the canons of

professional ethics). Although the
gauger's and laboratory's responsibility
and accountability remain, we have
added a sentence to the effect that 6
months training and experience (for
gauging staff) and a bachelor's degree in
the sciences or two years experience
(for laboratory staff) would be
considered minimal qualifications.

Provision for “demonstrations of
technical competence” were given in the
third paragraph of the Commercial
Gauger (or Laboratory) Agreement and
in proposed § 151.13(i) [now § 151.13(j)].

Comment: In proposed § 151.13(f)(2),
the Director of Technical Services
should be empowered to impose specific
procedures only if he certifies in writing
to the gauger or laboratory that the
procedures are consistent with
voluntary standards of the ASTM, AP},
etc., and with commonly accepted
norms of laboratory and gauging
procedures.

Analysis: Customs appreciates the
concern over this authority, but does not
agree with the suggestion. Existing
§ 151.43(f) gave even wider authority to
district directors, and we are not aware
that this has caused problems. Customs
has limited this authority in the
proposal, which stated that specific
procedures could be imposed *. . . if
warranted by local circumstances.”
Customs believes that it is precisely
those "local circumstances” which
would thwart the use of industry-wide
standards and thus require specific
procedures. Customs will not impose
specific procedures without putting them
in writing.

Comment: The second sentence of
proposed § 151.13(g) is confusing. There
are two very distinct thoughts in this
provision which should be clarified.

Analysis: Customs agrees, and regrets
the confusion. We have expressed these
two ideas in two sentences; one
allowing a gauger or laboratory to
request the Director of the Technical
Services Division to impose specific
procedures if the gauger feels them
necessary, and the other allowing a
gauger or laboratory to request the
Director to review or delay a decision to
impose specific procedures. See new
§ 151.13(h).

Comment: A product can only be
identified as per bill of lading. There is
no published criteria for naming a
product. The test results speak for
themselves.

Analysis: Customs does not
understand this comment. A gauging or
analysis report that dees not name or
otherwise identify the product that was
gauged or analyzed is meaningless and
useless.
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Comment: In stating grounds for
suspension or revocation of approval/
accreditation in proposed § 151.13(j)(1),
the expression “repeatedly inaccurate to
a significant degree” is ambiguous and
therefore unenforceable. We
recommend that Customs replace it with
language specifying three inaccurate
gauging reports within nine months for
gaugers and repeatedly nonreproducible
laboratory analysis reports (with
“reproducibility” as defined in the
procedure) for laboratories.

Analysis: Customs disagreed with a
similar suggestion made in response to
our original proposal for the following
reasons, which are unchanged. First,
identical language appears in current
§ 151.43(h)(2), and has caused no
problems. Second, we need to maintain
our flexibility to deal with serious
problems without waiting for a certain
number of offenses, but on the other
hand we do not want to be compelled to
take punitive action for a coincidence of
minor errors. Customs will take a
procedure’s reproducibility into account
in these situations. However, we do not
believe that reproducibility is the sole
criterion with which to judge laboratory
analysis reports. A report that
incorrectly identifies a product or
incorrectly states its characteristics [see
new § 151.13(i)(5)] is inaccurate even
:ihough it contains perfectly reproducible

ata.

Comment: Specific application for
each commodity or test serves no
purpose. If an applicant is acceptable,
then credibility should extend to all
work performed.

Analysis: It appears that the
commenters misread the proposal.
Customs did not intend each gauger or
laboratory to send in a complete
application package for each additional
commodity or test desired, but only the
pertinent information relating to those
commodities or tests. However, to avoid
ambiguity, Customs has revised
proposed § 151.13(k]}(2) [now § 151.13
(1)(2])] so that only new information in
paragraphs (1), (2), (6), and (7) of
§ 151.13(b) is needed.

Comment: Organizations which
propose to gauge or analyze additional
commodities should not have to provide
economic reasons for adding the
commodities to the list.

Analysis: Customs does not agree. We
want to avoid, as far as possible, the
necessity of setting up an elaborate
mechanism, publishing methods,
accepting and evaluating public
comments, etc., for "fugitive”
commodities for which there is very
little trade or a very small number of
manufacturers or importers. The request
to provide some economic justification,

such as trade statistics, a recognized
need for the services, etc., is necessary
to prevent Customs from getting bogged
down with “nuisance” requests.

Comment: The table of Maximum
Percentage Difference Allowable in
§ 151.47(b) gives the criterion by which
Customs will use its own laboratory
analysis reports instead of those from a
commercial laboratory. We recommend
that Customs omit the table and
substitute, for those differences, the
reproducibility limits of the test method
used.

Analysis: Virtually identical language
appears in current § 151.47(d) and has
caused no problems. However, the
commenter has pointed out, albeit
indirectly, that the differences in the
table are outdated, and no longer
correspond to the reproducibility limits
described in the analysis methods.
Therefore, we have eliminated the table,
and have substituted the value of 0.11
percent water as the Maximum
Percentage Difference Allowable
between a Customs laboratory's result
and a commercial laboratory's result,
regardless of the amount of water in the
petroleum.

In further considering this comment,
we have consolidated the "difference"
tables for petroleum (as discussed here)
and for sugar (see current § 151.31) into
a new and comprehensive section (see
new § 151.14 in this document) that sets
out the Maximum Percentage
Differences Allowable for all the
products authorized in § 151.13(a)(2).
These differences define the criteria by
which Customs will use its own
laboratory analysis reports instead of
those from a commercial laboratory.

Comment: The proposal to expand the
private sector's gauging and laboratory
analysis services to products other than
sugar and petroleum is an excellent
idea, but should be put into effect to the
fullest possible extent immediately, and
not delayed. Commercial gaugers now
gauge other commodities, such as bulk
liquid chemicals, for domestic transfers.
These gaugers are obviously qualified
and should be approved to gauge these
products for Customs purposes without
delay. Similarly, independent
commercial laboratories now analyze
many products, such as chemicals, ores,
etc., as part of the contract in domestic
transactions. These laboratories are also
qualified and should be accredited to do
these analyses for Customs purposes.

Analysis: It was, of course, Customs
intention to expand this program as the
need arose. However, since several
commenters have strongly urged
Customs to expand the scope of both
gauging and laboratory services
immediately, Customs has decided to

accept this suggestion. Accordingly,
Customs has retained the mechanism for
further expansion in § 151.13(1), but has
modified § 151.13(a) of its proposal to
expand the scope of gauging and
laboratory services. In addition to
petroleum and sugar, Customs will now
accept quantity reports from Customs-
approved commercial gaugers for bulk
liquid organic chemicals (e.g., acetone)
and vegetable oils, and will accept
laboratory analysis reports from
Customs-accredited commercial
laboratories for the identity and
composition of bulk liquid organic
chemicals, for the criteria for “standard
newsprint paper” (item number 252.65,
TSUS), and for the basis weight of
paper. See the complete list in

§ 151.13(a).

Customs wishes to emphasize,
however, that organizations having
current Customs approval to gauge or
analyze petroleum and petroleum
products do not have approval to gauge
or analyze anything else. Approved
commercial gaugers and laboratories
which want to gauge or analyze other
commodities such as those mentioned in
the preceding paragraph must submit
the pertinent information described in
§ 151.13(1) to Customs, and must receive
approval (or accreditation) for those
services or commodities before
submitting gauging or analysis reports
on them to Customs.

In addition, the public is advised that
Customs is reviewing the overall
commercial gauging and laboratory
program to ensure that the revenue is
protected. In particular, Customs is
concerned that the limit of liability on
the requisite Customs bond is both
sufficient to protect the revenue and fair
to all organizations. Given the value of
most petroleum shipments compared to
that of other products, and in light of the
wide variation in size among both
approved organizations and applicants
for approval, Customs believes that
adjustments in the limit of liability of
certain bonds will be necessary.

Also, Customs has amended § 113.67
to reflect the change in terminology from
“Licensed Public Gauger” to
"Commercial Gauger'" and to add
“Commercial Laboratories” to the bond
regulations.

After careful consideration of
comments received in response to the
notice, and after further review of the
matter, it has been determined to adopt
the proposal with some modifications.

Executive Order 12291

Because this document will not result
in a "major rule” as defined by section
1(b) of E.O. 12291, a regulatory impact
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analysis and review as prescribed by
§ 3 of the E.O. is not required.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 801, et seq.), it is certified
that these amendments will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, they are not subject to the
regulatory analysis or other
requirements of 5 U.S.C. 603 or 604.

Paperwork Reduetion Act

The amendments are subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501). Accordingly, they have
been cleared by the Office of
Management and Budget and assigned
control number 1515-0155

Drafting Information

The principal author of this document
was Roger J. Crain, Technical Services
Division, Office of Commercial
Operations, Customs Headquarters.
However, personnel from other Customs
offices participated in its development.

List of Subjects

19 CFR Part 113
Customs bonds.

19 CFR Part 151

Customs duties and inspection,
Imports, Chemicals, Flammable
materials, Petroleum, Sugar.

19 CFR Part 178

Reporting and recordkeeping
requirements, Paperwork requirements,
Collection of information.

Amendments to the Regulations

Parts 113, 151 and 178, Customs
Regulations (19 CFR Parts 113, 151 and
178), are amended as set forth below.

PART 113—CUSTOMS BONDS

1. The authority citation for Part 113
continues to read as follows:

Authority: 19 U.S.C. 66, 1623, 1624. Subpart
E also issued under 19 U.S.C. 1484, 1551, 1565.

2. Section 113.67 is revised to read as
follows:

§ 113.67 Commercial gauger and
commercial laboratory bond conditions.

Commercial Gauger Bond Conditions

(a) Commercial gauger bond
conditions. A commercial gauger's bond
shall contain the conditions listed in this
section and shall be a continuous bond.

(1) If the principal is a commercial
gauger whose reports of gauging or
whose samples are accepted for
Customs purposes, the principal agrees
to:

(i) Gauge or sample merchandise
according to the standards and
procedures set out in the Customs
Regulations;

(ii) Abide by the terms of the
Commercial Gauger Agreement [see
§ 151.13(b)(9)] and by the requirements
set out in §§ 151.13 and 151.14 of this
chapter; and

(iii) Submit properly any required
report, proof, abstract, or sample to
Customs.

(2)(i) If the principal defaults, the
obligors (principal and surety) agree to
pay liquidated damages equal to the
value of the merchandise involved in the
default or three times the value of the
merchandise involved in the default if
the merchandise is restricted
merchandise or alcoholic beverages or
such other amount as may be authorized
by law or regulation.

(ii) If the principal defaults on the
agreements in these conditions and the
default does not involve merchandise,
the obligors agree to pay liquidated
damages of $1,000 for each default or
such other amount as may be authorized
by law or regulation.

(iii) It is understood and agreed that
whether the default involves
merchandise is determined by Customs,
that the amount to be collected under
this condition shall be based on the
quantity and value of the merchandise
as determined by Customs and that
value as used in these provisions means
value as determined under 19 U.S.C.
1401a.

Commercial Laboratory Bond
Conditions

(b) Commercial laboratory bond
conditions. A commercial laboratory's
bond shall contain the conditions listed
in this subsection and shall be a
continuous bond.

(1) If the principal is a commercial
laboratory whose laboratory analysis
reports are accepted for Customs
purposes, the principal agrees to:

(i) Conduct laboratory analyses
according to the standards and
procedures set out in the Customs
Regulations;

(ii) Abide by the terms of the
Commercial Laboratory Agreement [see
§ 151.13(b)(9)] and by the requirements
set out in §§ 151.13 and 151.14 of this
chapter; and

(iii) Submit properly any required
report, proof, abstract, or sample to
Customs.

(2)(i) i the principal defaults, the
obligors (principal and surety) agree to
pay liguidated damages equal to the
value of the merchandise involved in the
default or three times the value of the
merchandise involved in the default if

the merchandise is restricted
merchandise or alcoholic beverages or
such other amount as may be authorized
by law or regulation.

(ii) if the principal defaults on the
agreements in these conditions and the
default does not involve merchandise,
the obligors agree to pay liquidated
damages of $1,000 for each default or
such other amount as may be authorized
by law or regulation.

(iii) It is understood and agreed that
whether the default involves
merchandise is determined by Customs,
that the amount to be collected under
this condition shall be based on the
quantity and value of the merchandise
as determined by Customs and that
value as used in these provisions means
value as determined under 19 U.S.C.
1401a.

PART 151—EXAMINATION,
SAMPLING, AND TESTING OF
MERCHANDISE

1. The authority citation for Part 151 is
revised to read as follows:

Authority: 18 U.S.C. 86, 1202 (Gen. Hdnotes.
11 and 12, Tariff Schedules of the United
States (TSUS)), 1624. Subpart A also issued
under 19 U.S.C. 1499. Subpait D also issued
under sch. 6, pt. 1, hdnotes. 1-8, TSUS.
Subpart E also issued under sch. 3, pt. 1C,
hdnote. 8, TSUS. Subpart F also issued under
sch. 3, pt. 1A, hdnote. 3, TSUS. SubpartH
also issued under sch. 1, part 3B, TSUS.

Section 151.21 also issued under sch. 1, part
10, TSUS;

Section 151.42 also issued under 19 U.S.C.
1460, 1584, 1592;

Section 151.43 also issued under 19 U.S.C.
1592;

Section 151.46 also issued under 19 U.S.C.
1507;

Section 151.62 also issued under 19 U.S.C.
1481;

Section 151.63 also issued under 19 US.C.
1484;

Section 151.86 also issued under 19 U.S.C.
1562;

Section 151.68 also issued under 19 U.S.C.
1311, 1562;

Section 151.68 also issued under 19 U.S.C.
1557, 1562;

Section 151.82 also issued under 19 U.S.C.
1481,

Section 151.91 also issued under sch. 1, part
12A, hdnote. 3, TSUS.

2. All other statutory authority cited at
the end of various sections in Part 151 is
removed.

3. Section 151.10 is revised to read as
follows:

§ 151.10 Sampling.

When necessary, the district director
may obtain samples of merchandise for
appraisement, classification, or other
official purpeses. Samples shall be taken
by a Customs officer or a commercial
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gauger approved in accordance with
§ 151.13. Samples shall be marked to
ensure identification and retained
according to established policies.

4. Part 151 is amended by adding new
§ 151.13 to Subpart A to read as follows:

§ 151.13 Commercial gaugers and
commercial laboratories.

Commercial gaugers are commercial
organizations and individuals who
measure, gauge, or sample merchandise.
(The term “public gauger” has been used
to denote a type of commercial gauger
dealing mainly with petroleum and
petroleum products. "Public gaugers"
are commercial gaugers and are subject
to the regulations in Part 151.)
Commercial laboratories are commercial
organizations and individuals who
analyze merchandise, i.e., determine its
composition and/or characteristics
through laboratory analysis.
Commercial gaugers may own and
operate commercial laboratories and
vice versa. They may be approved or
accredited, respectively, as a single
organization, but each part of the
organization is subject to the
appropriate requirements of Part 151.

(a) Acceptance of reports. Provided
that the commercial gauger or
laboratory has complied with the
appropriate provisions of this section,
and in the absence of clear evidence
that the district director should not do
so, the district director shall accept, for
Customs purposes, the following
quantity and laboratory analysis reports
from Customs-approved commercial
gaugers and Customs-accredited
commercial laboratories, respectively:

(1) From Customs-approved
commercial gaugers:

(i) Petroleum and Petroleum Products:
gross or net landed quantity (see
§ 151.47);

(ii) Organic Chemicals of Schedule 4,
Part 2, Subpart D, TSUS, in bulk and in
liquid form: net quantity;

(iii) Vegetable and Animal Oils of
Schedule 1, Part 15, Subparts B and C,
TSUS, in bulk and in liquid form: net
quantity;

(2) From Customs-accredited
commercial laboratories:

(i) Petroleum and Petroleum Products:

(A) API gravity,

(B) Amount of sediment and water
(S&W),

(C) Antiknock index, and

(D) Distillation characteristics;

(ii) Sugar, Sirups, and Molasses:

(A) Sugar degrees determined by
polariscope,

(B) Percent soluble nonsugar solids,

« (C) Percent total sugars, and
(D) Weight per gallon in air at 60°F.

(iii) Organic Chemicals of Schedule 4,
Part 2, Subpart D, TSUS, in bulk and in
liquid form:

(A) Identity using common or [IUPAC
nomenclature, and

(B) Composition, giving percent by
weight of each component;

(iv) “Standard Newsprint Paper” of
item number 252.65, TSUS:

(A) Weight per ream,

(B) Thickness,

(C) Time of transudation of water
(ground glass method),

(D) Percent by weight ash, and

(E) Gloss (Ingersoll).

If the commercial gauger's or
laboratory's results differ from Customs
results by more than the amounts
published in § 151.14, then the Customs
results shall be used unless the
commercial gauger or laboratory can
establish that Customs is in error.
Quantity or analysis reports issued by
or based on work performed by
unapproved subcontractors, i.e., non-
Customs-approved commercial gaugers
or non-Customs-accredited commercial
laboratories, will not be accepted.
Additional services and commodities
may be added to the list according to the
procedures given in § 151.13(1).

(b) Approval of commercial gaugers
and commercial laboratories.
Commercial gaugers seeking approval
and commercial laboratories seeking
accreditation shall send a letter of
application to the U.S. Customs Service,
Attention: Director, Technical Services
Division, Washington, DC 20229,
Applications shall include:

(1) The applicant's legal name and the
addresses of the principal place of
business and any other facilities;

(2) A statement of:

(i) The services to be provided (e.g.,
gauging, laboratory analysis, etc.);

(ii) The commodities to be gauged,
sampled, or analyzed (e.g., petroleum
and petroleum products);

(iii) The characteristics to be
determined (e.g., distillation
characteristics, the amount of sediment
and water, etc.); and

(iv) References to the procedures to be
used (e.g., ASTM D 1085: Ga(u)ging
Petroleum and Petroleum Products,
ASTM D 86: Distillation of Petroleum
Products, etc.);

(3) Detailed statements of ownership
and any partnerships, parent-subsidiary
relationships, or affiliations with any
other domestic or foreign organizations,
including, but not limited to, importers;
other commercial gaugers, laboratories,
or samplers; producers; refiners;
Customs brokers; carriers; etc.;

(4) A statement of financial condition;

(5) If a corporation, a copy of the
articles of incorporation and the names
of all officers and directors;

(6) The names (or titles) and
qualifications of each person who will
be authorized to sign or approve gauging
or analysis reports on behalf of the
commercial gauger or laboratory;

(7) A complete description of the
applicant’s facilities, instruments, and
equipment;

(8) A bond executed in accordance
with Part 113, Customs Regulations (19
CFR Part 113); and

(9) A written agreement in the
following form to avoid conflict-of-
interest situations and to comply with
requirements prescribed by Customs:

Commercial Gauger (Laboratory)
Agreement

As conditions for approval (accreditation),
1 agree:

* To have no financial interest in or other
connection with any business or other
activity which might affect the unbiased
performance of my duties as a Customs-
approved (-accredited) commercial gauger
(laboratory). I understand that this does not
prohibit my accepting the usual fees for
professional services.

* To comply with the requirements of Part
151, Customs Regulations (19 CFR Part 151),
and to conduct my professional services in
conformance with approved standards and
procedures, including procedures which may
be required by the Commissioner of Customs
or the Director, Technical Services Division.

* To maintain the ability, i.e., the
instruments, equipment, qualified staff,
facilities, etc., to perform the services for
which I am approved (accredited) and to
allow my performance to be evaluated by the
Director, Technical Services Division, on a
periodic basis by such means as on-site
inspections, demonstrations of gauging
(analysis) procedures, reviews of submitted
records, and proficiency testing through
check-samples.

* To notify both the district director and
the Director, Technical Services Division, of
any attempt to impede, influence, or coerce
me in the performance of my duties
immediately.

* To investigate any circumstances which
might affect the accuracy of my work
promptly; to correct the situation immediately
and to notify both the district director and the
Director, Technical Services Division, of such
matters, their consequences, and any actions
taken immediately.

‘* To notify the Director, Technical
Services Division, by certified mail within 5
days of any major changes involving legal
name; address; ownership: parent-subsidiary
relationships; bond; other offices; managerial,
professional, or executive staff; approved
signatories; facilities, instruments, or
equipment; etc.

(c) Combined approval and
accreditation. An organization having
both gauging offices and laboratories
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may apply for approval and
accreditation, respectively, in a single
submission. Each part of the
organization must meet and maintain
the appropriate qualifications and
technical and operational requirements,
but any requirement imposed on the
organization as a whole (e.g.,, the bond)
may be met with one document.

(d) Determination of competence. The
Director, Technical Services Division,
shall determine the applicant's
competence, independence, and
reputation by use of appropriate
techniques, including background
investigations by Customs Office of
Investigations.

(e) Notice of conditional approval.
The Director, Technical Services
Division, shall issue conditional
approval or accreditation within 60 days
of receiving a complete and acceptable
application package, including a bond.
Gaugers and laboratories may operate
under conditional approval or
accreditation for no more than 6 months
or until their permanent approval or
accreditation is issued or disapproved.
While under conditional approval or
accreditation, gaugers and laboratories
are subject to all of the requirements of
this Part, and their conditional approval
or accreditation may be suspended or
revoked for cause [see § 151.13(k)], for
failure to comply with any provision of
this Part, or if Customs evaluation
uncovers disqualifying factors.

(f) Notice of approval, disapproval,
suspension, or revocation. When
Customs evaluation of the applicant is
complete, the Director, Technical
Services Division, shall notify the
applicant that his application has been
approved or give the reasons for
disapproval. Approvals or
accreditations may be suspended or
revoked at any time for cause [see
§ 151.13(k)] or for failure to comply with
any provision of this Part, and
liquidated damages may be assessed
under the commercial gauger's or
laboratory's bond. Notices of approval,
suspension, and revocation shall be
published in the Federal Register and
the Customs Bulletin.

(g) Technical and operational
requirements. To be approved and to
maintain approval, a commercial gauger
or laboratory shall conform to the
following:

(1) Equipment. The commercial gauger
or laboratory shall be equipped with all
instruments and equipment needed to’
conduct approved services and analyses
according to appropriate standardg >
published by recognized standards-
writing organizations such as the
American Society for Testing and
Materials (ASTM), the American

Petroleum Institute (API), the
International Commission for Uniform
Methods of Sugar Analysis (ICUMSA),
or the American National Standards
Institute (ANSI). The commercial gauger
or laboratory shall ensure that all
instruments and equipment are properly
calibrated, checked, and maintained.

(2) Procedures. The commercial
gauger or laboratory shall comply in all
respects with appropriate procedures
published by ASTM, AP], etc., and with
specific procedures required by the
Director, Technical Services Division,
under paragraph (h) of this section.

(3) Facilities. The commercial gauger
or laboratory shall conduct his services
in facilities which have adequate space,
lighting, and environmental controls to
ensure compliance with the conditions
prescribed in the appropriate
procedures.

(4) Personnel. The commercial gauger
or laboratory shall be staffed with
persons having the necessary education,
training, knowledge, and experience for
their assigned functions (e.g.,
maintaining equipment, calibrating
instruments, performing gauging
services or laboratory analyses,
evaluating gauging or analytical results,
signing gauging or analysis reports on
behalf of the commercial gauger or
laboratory, etc.). In general, gauging
staff should have a minimum of six (6)
months training and experience in
gauging, and laboratory staff should
have a bachelor's degree in the sciences
or two years related experience in an
analytical laboratory.

(h) Specific procedures. The Director,
Technical Services Division, may
require commercial gaugers or
laboratories to follow specific
procedures if warranted by local
circumstances. Commercial gaugers or
laboratories may request that such
procedures be imposed if they believe
that such procedures are warranted.
Commercial gaugers or laboratories also
may request the Director to review the
imposition of specific procedures or
delay their implementation.

(i) Recordkeeping requirement. The
commercial gauger or laboratory shall
maintain records of the type normally
kept in the ordinary course of business.
In addition, the commercial gauger or
laboratory shall maintain all records
necessary to permit the evaluation and
verification of all Customs-related work,
including, as appropriate, those
described below. All records shall be
maintained for five (5) years in
accordance with §§ 162.1a through
162.1¢ of this chapter.

(1) Transaction records. Records for
each Customs-related transaction,

including samples, must have the
following:

(i) A unique identifying number;

(ii) The date and location where the
transaction occurred or the sample was
received or taken;

(iii) The identity of the product (e.g.,
crude oil);

(iv) The name of the client; and

(v) The source of the sample (e.g.,
name of vessel, flight number of airline,
name of individual taking the sample,
etc.).

If available, records for each Customs-
related transaction, including samples,
should have the Customs entry date,
entry number, and port of entry and the
names of the importer, exporter,
manufacturer, and country-of-origin.

(2) Major instrument records. Records
for each major piece of equipment or
instrument (including analytical
balances) used in Customs-related work
must have the name and type of the
instrument, the manufacturer’s name,
the instrument’s model and serial
numbers, and the details (names, dates,
etc.) of all major servicing, recalibration,
etc.

(3) Records of gauging and analytical
procedures. The commercial gauger or
laboratory must maintain complete and
up-to-date copies of all approved
gauging and analytical procedures,
calibration methods, etc., and must
document the procedures each staff
member is authorized to perform.

(4) Gauging and laboratory analysis
records. The commercial gauger or
laboratory must identify by number (see
paragraph (i)(1)(i) of this section) and
must maintain all information or data
(such as sample weights, temperatures,
references to filed spectra, etc.)
associated with each Customs-related
gauging transaction or laboratory
analysis. Each gauging and analysis
record (i.e., the complete file of all data
for each separate transaction) must be
dated and initialed or signed by the staff
member(s) who did the work.

(5) Gauging and laboratory analysis
reports. Each gauging or laboratory
analysis report submitted to Customs
must include:

(i) The name and address of the
commercial gauger or laboratory;

(ii) A description and identification of
the sample, including its unique
identifying number;

(iii) The designations of each gauging
or analysis procedure used; «
(iv) The #auging or analysis report
itself (i.e., the quantity and/or the

characteristics of the sample);

(v) The date of the report; and

(vi) The initials or signature of the
person accepting technical
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responsibility for the gauging or analysis
report (i.e., an approved signatory).

(j) Verification requirement. To
ensure compliance with Part 151 and the
accuracy of the information submitted to
Customs by commercial gaugers and
laboratoeries, the Director, Technical
Services Division, may conduct on-site
inspections, record reviews, periodic
check samples, etc.

(k) Suspension or revocation of
Customs approval or accreditation—{1)
Grounds. If a commercial gauger's or
laboratory's reports are repeatedly
inaccurate fo a significant degree, or if
the gauger or laboratory fails to comply
with any applicable provision of the
Customs Regulations (19 CFR Chapter I},
the Director, Technical Services
Division, may suspend or revoke the
commercial gauger’s approval or the
commercial laboratory's accreditation in
its entirety, or the Director may suspend
or revoke one or more of the gauger’s or
laboratory's facilities or field offices.

(2) Notice. The Director shall give the
commercial gauger or laboratory a
notice containing specific written
grounds for the proposed suspension or
revocation, the scope of the proposed
suspension or revecation, and all
procedures and timeliness for appeal
and review.

(3) Appeal. The commercial gauger or
laboratory has 30 days from the date of
the notice to file a written appeal to the
Director. The appeal may contain an
acceptance of responsibility and may
also provide extenuating circumstances
and rebuttal evidence. In addition, this
appeal may ask for a meeting with the
Director or his designee to discuss the
proposed action. Failure to file an
appeal within 30 days may result in the
suspension or revocation of the
commercial gauger's approval or the
commercial laboratory's acereditation.

(4) Response. I the Director accepts
the commercial gauger’s or laberatory’s
appeal, he shall notify the gauger or
laboratory immediately and close the
case. If not, he shall notify the gauger or
laboratory within 30 days of receipt of
the appeal and advise him of his right to
file a written petition to the
Commissioner to review the proposed
action.

(5) Commissioner’s review. The
commercial gauger or laboratory has 30
days from the date of the Director’s
response to file (with the Director) a
written petition for the Commissioner to
review the propesed action. The
Commissioner or his designee shall
review the petition and shall forward
the written decision to the Director for
implementation.

(6) Publication. The Director shall
publish notice of suspensions or

revocations of a commercial gauger's
approval or a commercial laboratory’s
accreditation in the Federal Register and
the Customs Bulletin, giving the effective
date, duration, and scope of each such
action.

(1) Additional services and
Commoditres. (1) Customs will consider
adding additional services or
commodities to those set out in
§ 151.13(a) upon the submission of a
request setting out the scope of the
services or commodities being proposed,
the identification of the specific
standards and procedures that would be
used, and technical and economic
reasons why Customs should add the
services or commodities.

(2) Currently-approved commercial
gaugers and currently-accredited
commercial laboratories which are
approved or accredited to gauge or
analyze certain commodities may
request the Director, Technical Services
Division, to approve or accredit them to
gauge or analyze additional
commodities listed in § 151.13(a) by
sending the Director a letter describing
their proposal and giving the
information set out in paragraphs (b)(1],
(b)(2]. (b)(6). and (b)(7) of § 151.13.

(m) Costs of using Customs-approved
commercial gaugers or Customs-
accredited commercial laboratories. No
expense incurred by the use of a
Customs-approved commercial gauger
or a Customs-accredited commercial
laboratory shall be borne by the
Government.

5. Part 151 is amended by adding new
§ 151.14 to Subpart A to read as follows:

§ 151.14 Use of commercial laboratory
tests in liquidation.

The characteristics of produets as set
out in § 151.13(a)(2) and as determined
by a Customs-accredited commercial
laboratory shall be used for Customs
purposes if the difference between these
characteristics and those found by the
Customs laboratory does not exceed the
differences in the following table:

Ret [ MMI\& vaive and
e,?;% a Charactaristic commercial

laboratory’s value

(8)2)()) cverrrrreet. Sedimant & water 0.11. percent S8W.

(S&W).

(8)(2){) ..........| Degrees polarization.....| 0.4 sugar degree.

(€)1 101) S— Total Sugars...........wwd I 20 percent tatal
sugars.

If the difference exceeds these values
and the Customs-accredited commercial
laboratory cannot establish that
Customs is in error, then the Customs
results shall be used.

§ 151.31 [Removed and Reserved)

6. Part 151 is amended by removing
§ 151.31 and marking it “reserved.”

7. Section 151.42 is amended by
revising paragraph (a)(1)(i}; removing
paragraph (a)(1)(ii) and redesignating
paragraphs (a)(1)(iii) and (a)(1){iv) as
(a)(1)(ii) and (a)(1)(iii). respectively;
adding a new paragraph (a)(3); and
revising paragraph (b) introductory text.
Redesignating paragraphs (a)(1](ii] and
(a)(1)(iii) are republished. The revised
portions read as follows:

§ 151.42 Controis on unlading and
gauging.

[8) L

(1) L

(i) Customs-approved metering and
sampling installations provided by the
importer;

(1) Shore tank gauging; or

(iii) Weighing for trucks and railroad
cars.

(2) . n

(3) The metering and sampling
installations deseribed in paragraph
(a)(1)(i) are approved by Customs on a
case-by-case basis. Importers seeking
approval shall send a complete
description of the installation to the
district director who, with the
concurrence of the Director, Technical
Services Division, or his designee, shall
give approval or shall state, in writing,
the reasons for disapproval. Approved
installations are subject to periodic
verification by Customs. Importers |
desiring to modify a Customs-approved
installation shall obtain Customs
approval beforehand.

(b) Duties of Customs officers.
Customs officers may perform or
witness ullaging and gauging as follows:

- - - -

§ 151.43 [Removed and Reserved]

8. Part 151 is amended by removing
§ 151.43 and marking it “reserved.”

§ 151.45 [Amended]

9. Section 151.45{a) is amended by
removing the reference “§ 151.43" and
inserting, in its place, “§ 151.44."

10. The heading and text of § 151.47
are revised to read as follows:

§ 151,47 Optional entry of net quantity of
petroleum or petroleum products.

Instead of stating the gross quantity of
petroleum or petroleum products on the
entry summary, the importer may state
the net quantity, which shall be
determined in accordance with
§8 151.46 and 158.13 of this chapter. The
analytical report from the Customs-
accredited commercial laboratory shall
be filed with the entry summary.
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§ 151.54 [Amended]

11. Section 151.54 is amended by
removing the terms “chief chemist of the
Customs laboratory" and ‘'chief
chemist and inserting in their place the
term “Customs laboratory director."

PART 178—APPROVAL OF
INFORMATION COLLECTION
REQUIREMENTS

1. The authority citation for Part 178
continues to read as follows:

Authority: 5 US.C. 301, 18 U.S.C. 1624, 44
U.S.C. 3501, et seq.
§178.2 [Amended]

2. Section 178.2 is amended by
inserting, in numerical order, the
following entry:

OoMB
19 CFR o
Description Control
Section No.
§151.130) coovvvnas Application and other docu- | 1515-0155

ments relating to approval
of commercial gaugers and
accreditation of commercial
laboratories.

William von Raab,
Commissioner of Customs.

Approved:
Francis A. Keating, II,
Assistant Secretary of the Treasury.
February 26, 1987.
[FR Doc, 87-6487 Filed 3-25-87; 8:45 am|
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