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26 foot conical, P/N 2412-501 
Color Pattern: All White.

599093
To prevent use of affected canopies as 

FAA approved canopies due to understrength 
material, remove or obliterate TSO C-23b 
marking prior to next use after receipt of this 
AD, unless already accomplished.

Notes.—(1) Pioneer Parachute Company 
Safety Notice, dated December 22,1986, 
applies to this AD.

(2) Investigation is continuing and this AD 
may be amended in light of the results of the 
investigation.

Upon request, an equivalent m eans of 
com pliance w ith the requirem ents o f this 
AD m ay be approved by the M anager, 
Boston A ircraft C ertification  O ffice, 
A ircraft C ertification D ivision, Fed eral 
A viation A dm inistration, 12 New 
England Executive Park, Burlington, 
M assachusetts 01803, telephone (617) 
273-7103.

This am endm ent becom es effective 
M arch 2 0 ,1987 , as to a ll persons excep t 
those persons to whom it w as made 
im m ediately effective by  Priority Letter 
AD No. 86-24-03 , issued N ovem ber 21, 
1986, and Priority Letter AD No. 
86-24-03R 1, issued January 13 ,1 9 8 7 , 
w hich contained  this am endm ent.

Issued in Burlington, Massachusetts, on 
February 12,1987.

Clyde DeHart, Jr.,
Acting Director, New England Region.

[FR Doc. 87-3685 Filed 2-20-87; 8:45 am) 
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 86-A W P-30]

Revision to the Santa Rosa, CA 
Transition Area and Control Zone
a g e n c y ; Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

s u m m a r y : This action revises the Santa 
Rosa, California, transition area and 
provides controlled airspace for aircraft 
executing a new instrument approach 
procedure to the Sonoma County 
Airport. This action also revises the 
Santa Rosa control zone and deletes any 
reference to the Santa Rosa Coddington 
Airport which no longer exists.
EFFECTIVE DATE: 0901 UTC, June 4 ,1 9 8 7 .

FOR FURTHER INFORMATION CONTACT: 
Frank T . Torikai, A irsp ace and 
Procedures Sp ecialist, A irsp ace and 
Procedures Branch, A W P-530, A ir 
T raffic  Division, W estern  P acific  Region, 
Federal A viation A dm inistration, 15000 
A viation Boulevard, Law ndale, 
California 90260; telephone (213) 2 9 7 - 
1648.

SUPPLEMENTARY INFORMATION:
History

O n D ecem ber 22 ,1986 , the FA A  
proposed to am end Part 71 of the 
Fed eral A viation Regulations (14 CFR 
Part 71) to rev ise the S an ta  R osa 
transition  area and control zone (51 FR 
45780). Interested  parties w ere invited to 
participate in this rulem aking 
proceeding by  subm itting w ritten 
com m ents on the proposal to the FA A .
No com m ents ob jecting  to the proposal 
w ere received. E xcep t for editorial 
changes, this am endm ent is the sam e as 
that proposed in the notice. Sections 
71.171 and 71.181 o f Part 71 o f the 
Fed eral A viation Regulations w ere 
republished in H andbook 7400.6B dated 
January 2 ,1986 .

The Rule
This am endm ent to Part 71 o f the 

Fed eral A viation Regulations rev ises the 
S an ta  R osa  transition  area  and control 
zone. The FA A  h as determ ined that this 
regulation only involves an estab lish ed  
body o f tech nical regulations for w hich 
frequent and routine am endm ents are 
n ecessa ry  to keep them  operationally 
current. It, therefore— (1) is not a  “m ajor 
ru le” under E xecu tive O rder 12291; (2) is 
not a “significant rule” under D O T 
R egulatory P olicies and Procedures (44 
FR  11034; February 25 ,1979); and (3) 
does not w arrant preparation o f a 
regulatory evalu ation  as the anticip ated  
im pact is so m inim al. S in ce  this is a 
routine m atter that w ill only a ffect air 
traffic  procedures and a ir navigation, it 
is certified  that this rule w ill not have a 
significant econom ic im pact on a 
su b stantia l num ber o f sm all entities 
under the criteria  o f the Regulatory 
F lex ib ility  A ct.

List of Subjects in 14 CFR Part 71
A viation  safety , Control zones, 

T ran sition  areas.

Adoption of the Amendment

PART 71—[ AMENDED]
A ccordingly, pursuant to the authority 

delegated  to me, P art 71 o f the Fed eral 
A viation  R egulations (14 CFR Part 71) is 
am ended as follow s:

1. T he authority cita tio n  for P art 71 
continues to read  as follow s:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
E .0 .10854; 49 U.S.C. 106(g) (Rev. Pub. L  97- 
449, January 12,1983); 14 CFR 11.69.

§ 71.171 [Am ended]

2. § 71.171 is am ended as  follow s: 

Santa Rosa, CA—[Revised]
Within a 5-mile radius of Sonoma County 

Airport (lat. 38°30'33"N., long 122°48'42'' W.). 
This control zone shall be effective during the 
specific dates and times established in 
advance by a Notice to Airmen. The effective

date and time will thereafter be continuously 
published in the Airport/Facility Directory.

§ 71.181 [Am ended]
3. § 71.181 is am ended as follow s:
That airspace extending upward from 700 

feet above the surface bounded by a line 
beginning at lat. 38°54'45" N., long. 122°52'33'' 
W.; to lat. 38°27'00" N„ long. 122°39'05" W., to 
lat. 38°22'45" N.; long. 122°52'22" W.; to lat. 
38°49'30" N., long. 123°08'28" W.; thence to 
the point of beginning.

Issued in Los Angeles, California, on 
February 11,1987.
Wayne C. Newcomb,
Manager, A ir Traffic Division, Western- 
Pacific Region.
[FR Doc. 87-3686 Filed 2-20-87; 8:45 am] 
BILUNG CODE 4910-13-M

14 CFR Part 71

[A irspace Docket No. 86-A G L-34]

Establishment of Transition Area— 
Mobridge, SD

AGENCY: Fed eral A viation 
A dm inistration (FA A ), D O T.
ACTION: Final rule.

SUMMARY: T he nature o f this action  is to 
estab lish  the M obridge, South D akota, 
transition  area  to accom m odate a new  
NDB Runw ay 12 Stand ard  Instrum ent 
A pproach Procedure (SIA P) to M obridge 
M unicipal A irport.

T he intended effect o f this actio n  is to 
ensure segregation o f the aircraft using 
approach procedures in instrum ent 
conditions from  other a ircraft operating 
under visual w eather conditions in 
controlled  airsp ace.
EFFECTIVE DATE: 0901 U TC, June 4 ,1 9 8 7 . 
FOR FURTHER INFORMATION CONTACT: 
Edw ard R. H eaps, A ir T ra ffic  D ivision, 
A irsp ace Branch, A G L -520, Fed eral 
A viation  A dm inistration, 2300 E ast 
D evon A venue, D es P laines, Illinois 
60018, telephone (312) 694-7360. 
SUPPLEMENTARY INFORMATION:
H istory

O n W ednesd ay, D ecem ber 31 ,1986 , 
the Fed eral A viation  A dm inistration 
(FA A ) proposed to am end Part 71 o f the 
Fed eral A viation Regulations (14 CFR 
Part 71) to estab lish  the M obridge, South 
D akota, transition  a rea  (51 F R  47253).

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received.

E xcep t for editorial changes, this 
am endm ent is the sam e as  that 
proposed in the notice . Sectio n  71.181 o f 
P art 71 o f the Fed eral A viation 
R egulations w as republished  in
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Handbook 7400.6B dated January 2* 
1986.

The Rule

This amendment to Part 71 of the 
Federal Aviation Regulations 
establishes the Mo bridge. South Dakota, 
transition area to accommodate aircraft 
utilizing an NDB Runway 12 SIAP.

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major nrie” 
under Executive Order 12291r (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 F R 11034; 
February 26,1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is  
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility A ct

List of. Subjects in 14 CFR Part 71

Aviation safety, Transition areas. 

Adoption of the Amendment

PART 71—[AMENDED I

Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amended as follows:

1. The authority citation for Part 71 
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a),, 1510; 
E .0 .10854; 49 U.S.C. 106(g) (Rev. Pub. L. 97- 
449, January 12,1983); 14 CFR 11.69.

§71.181 [Am ended]

2. Section 71.181 is amended as 
follows:

Mobridge, South Dakota [New]

That airspace, extending upward from 700 
feet above the surface within a 5 mile radius 
of Mobridge Municipal Airport (Lat. 
45®33'Q0"N., Long. 100"24D0"W.); and within 3 
miles either side of the 297° bearing, from the 
Mobridge NDB extending from the 5 mile 
radius to 8 miles northwest of the Mobridge 
NDB; and, that airspace extending-upward 
from 1,200 feet above the surface within 9.5 
miles southwest of, and 4.S miles northeast of 
the 297° bearing from the Mobridge NDB, 
extending from: the Mobridge NDB to 18.5 
miles northwest excluding the portions within 
Federal Airway V71.

Issued in Des Plaines, Illinois, on February 
11.1987.
Teddy W . Burcham,
Manager, A ir Traffrc Divisieu^
(FR Doc. 87-3688 Filed 2-20-87; 8:45 am)
BILUNG COM  4910-13-M

Office of the Secretary

14 CFR Parts 211,272 and 30?

[OST Docket 42721; Arndt. No. 211-18; 272- 
1; 302-72]

Applications for Permits to Foreign Air 
Carriers; Essential Air Transportation 
to the Freely Associated States; Rules 
o f Practice in Proceedings

a g e n c y : Office of the Secretary, DOT. 
a c t io n : Final rule.

s u m m a r y : The Department adopts a rule 
to implement the provisions of the 
aviation economic agreement 
supplementing the Compact O f Free 
Association between the United States, 
the Federated States o f Micronesia, the 
Marshall Islands and Palau. The rule 
will: (1) Establish procedures for the 
grant of a special class of foreign air 
carrier permit to “Freely Associated 
State Air Carriers”; (2) allow these 
carriers to apply for authority to engage 
in overseas (and interstate) air 
transportation between Guam, the 
Commonwealth o f  the Northern Mariana 
Islands, and Honolulu, Hawaii; (3) make 
provision for the guarantee of essential 
air transportation to certain Freely 
Associated State points, with subsidy if 
necessary; and (4) permit Freely 
Associated State Air Carriers to be 
eligible to provide such subsidized 
essential air transportation under 
certain conditions.
EFFECTIVE DATE: February23,1987.
FOR FURTHER INFORMATION CONTACT: 
Peter B. Schwarzkopf». Office of the 
Assistant General Counsel for 
International Law, C-20, (202) 366-5621» 
U.S. Department of Transportation. 400 
Seventh Street» SW .R Washington, DC 
20590.
SUPPLEMENTARY INFORMATION: In a 
notice of proposed rulemaking, (Docket 
42721), published December 24» 1984 (50 
FR 95, January 2,1985)» the Civil 
Aeronautics Board proposed adoption of 
rules to implement the provisions of the 
aviation economic agreement 
supplementing the Compact of Free 
Association between the United States, 
the Federated States of Micronesia and 
the Marshall Islands.

With the statutory termination of the 
Civil Aeronautics Board on January 1, 
1985- under the Airline Deregulation Act

of 1978 and the Civil Aeronautics Board 
Sunset Act of 1984, the Department of 
Transportation is now responsible fen 
the disposition of this rule.

By Supplementary Rulemaking Notice 
(No. 85-6, Docket 42721, 50 FR 11182, 
March 3,1985), the Department granted 
a request by the Federated States of 
Micronesia for. extension of time to 
comment to April 4,1985, with reply 
comments due April 25,1985,

No comments have been filed in this 
proceeding. Accordingly, except to the 
extent modified to extend the 
applicability of these rules to Palau, we 
adopt this final rule, as proposed.

The Compact of Free Association 
between the United States, on the one 
hand, and the Federated States of 
Micronesia and the Marshall Islands, on 
the other (hereafter referred to as the 
“Freely Associated States”), creates a 
new independent status, in association 
with the United States, for these island 
governments in the Trust Territory of 
the Pacific Islands. A Joint Resolution 
adopting the Compact was passed by 
both Houses o f Congress and was 
signed by the President on January 14, 
1986 (Pub. L. 99-236).

By Proclamation issued on November
3,1986, the President of the United 
States announced the effectiveness of 
the Compact for the Marshall Islands on 
October 21,1986, and for the Federated 
States of Micronesia on November 3, 
1986, in accordance with the terms of 
the Compact and agreements with those 
Governments.

A Compact of Free Association has 
also been concluded between the United 
States and the Republic of Palau. For 
purposes of provisions relating to 
aviation, that Compact is identical to the 
Compacts in effect with the Marshall 
Islands and the Federated States of 
Micronesia. On October 16,1986, the 
U.S. Congress approved die Compact 
with Palau, which was signed by the 
President on November 14,1986 (Pub. L 
99-658). However, the Compact 
approval process in the Republic of 
Palau has not yet been completed. The 
Compact will become effective for Palau 
on a date to be agreed following 
completion of the Palauan approval 
process. We are revising* the rule to be 
applicable to Palau in anticipation of 
effectiveness o f  the Compact for Palau. 
Nevertheless, Palau would not be 
considered to be a  Freely Associated 
State, within the meaning o f the rule, 
until the Compact becomes effective for 
Palau. Similarly, the rule’s subsidy 
provisions (Part 272) would not be 
applicable to Palau until effectiveness of 
the Compact for Palau, although the 
subsidy provisions in section 419 of the
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Federal Aviation Act (49 U.S.C. 1389} 
would remain applicable until that time.

Supplementary to the Compact is the 
Federal Programs and Services 
Agreement. Article IX of that Agreement 
deals with Civil Aviation Economic 
Services (hereafter referred to as the 
“Aviation Agreement”). Subject to the 
special provisions of the Aviation 
Agreement, these Micronesian islands 
are treated as foreign points, and 
carriers owned and controlled by their 
citizens as foreign air carriers, for 
purposes of application of the Federal 
Aviation Act (49 U.S.C. 1301, et. seq.).

Paragraph 5 of Article IX provides 
that the Department of Transportation 
(as successor to the Civil Aeronautics 
Board) will guarantee essential air 
transportation, with subsidy if 
necessary, between the United States 
and certain points in the Federated 
States of Micronesia, the Marshall 
Islands, and Palau. In addition, 
paragraph 5 provides that Freely 
Associated State Air Carriers, which are 
air carriers owned and controlled by 
citizens of the Federated States of 
Micronesia, the Marshall Islands, Palau 
and/or the United States, may be 
authorized by the Department to engage 
in local air transportation between 
Guam, the Commonwealth of the 
Northern Mariana Islands (and within 
the Commonwealth of the Northern 
Mariana Islands) and Honolulu, Hawaii 
(interstate and overseas air 
transportation). Freely Associated State 
Air Carriers could be selected to 
perform subsidized essential air 
transportation to these Micronesian 
points only if no U.S. air carrier were 
available to perform such 
transportation, or the subsidy cost 
would be substantially less than for an 
available U.S. air carrier.

Section 221(a)(5) of the Compact 
provides that the Department of 
Transportation, as successor to the Civil 
Aeronautics Board, has “the authority to 
implement the provisions of paragraph 5 
of Article IX of such separate 
agreements, the language of which is 
incorporated into this Compact.” As 
noted, the Compact has been adopted 
by both Houses of Congress as Public 
Laws (Pub. L  99-239, January 14,1986; 
Pub. L  99-658, November 14,1986). 
Therefore, the Department has, through 
the Compact, been granted specific 
statutory authority to implement the 
provisions of paragraph 5 of the 
Aviation Agreement.

Subparagraph 5(h) of the Aviation 
Agreement provides:
(h) The Civil Aeronautics Board shall adopt 
such rules to implement the provisions of this 
paragraph as the Board, in its discretion 
deems appropriate.

This rule implements the provisions of 
paragraph 5 of the Aviation Agreement.

A summary of the final rule, follows:

Essential Air Service
As noted, section 5(a) of the Compact 

provides for the guarantee of essential 
air service, with subsidy if necessary, to 
various points in the Federated States of 
Micronesia, the Marshall Islands, and 
Palau, This rule specifies the procedures 
for implementation of these subsidy 
provisions. The authority for the 
essential air service provisions is 
derived from the provision of the 
Compact that grants the statutory 
authority to implement paragraph 5 of 
the Aviation Agreement, and not from 
section 419 of the Federal Aviation Act, 
Sm all Community A ir Service, 
Guaranteed Essential A ir 
Transportation. This rule, therefore, 
differs in several respects from the 
provisions of section 419.

Most significantly, the rule 
contemplates that there may be service 
by carriers in addition to those carriers 
providing the essential air 
transportation, although, all service, 
including connecting, multi-stop, or 
service via foreign points, whether 
provided by U.S., Freely Associated 
State or foreign air carriers, will be 
considered in determining if essential 
air transportation is being provided. 
Among the criteria for determination of 
the level of essential air transportation 
will be the demonstrated demand for 
service, as well as any subsidy costs 
involved. There is no specified minimum 
level of service. The essential air service 
provisions will be effective until 
October 28,1988, and may be extended 
by Congress. Again, however, action by 
Congress on the Compact subsidy 
program would not necessarily be tied 
to, or be the same as action by Congress 
on the U.S. domestic subsidy program 
under section 419 of the Federal 
Aviation Act.

The Department has the authority to 
require that existing essential air 
transportation be maintained by U.S. or 
Freely Associated State air carriers, 
pending the selection of a carrier to 
provide essential air transportation, 
with a 90 day notice for termination of 
service below the level of essential air 
transportation. The Department will 
determine the level of essential air 
transportation for the eligible Freely 
Associated State points within nine (9) 
months after the effective date of the 
Compact of Free Association for the 
Freely Associated State concerned. The 
views of the Governments of the Freely 
Associated States will be carefully 
considered in making these 
determinations.

The Department will determine the 
compensation necessary to maintain the 
essential air transportation level, 
although payments will be made from 
appropriations to the Department of 
Interior. Such compensation will be 
provided only so long as is necessary to 
maintain a level of essential air 
transportation. The Department is 
authorized to impose conditions with 
respect to service, fares or rates on the 
operations of carriers serving a 
subsidized market as may be necessary 
or desirable to minimize the required 
subsidy compensation, provided such 
conditions do not unduly impair the 
services provided in the market 
(§ 272.10).

The Presidents of the Freely 
Associated States concerned must be 
served with all documents concerning 
subsidy or licensing proceedings.

Applications for Freely Associated State 
Foreign Air Carrier Permits

Paragraph 5(b) of the Aviation 
Agreement provides that the 
Department will establish a distinct 
classification of foreign air carriers 
known as Freely Associated State Air 
Carriers. The Department now adds a 
new subpart D to Part 211, which sets 
forth the procedures and requirements 
for such applications. Section 211.31 
requires that the applicant clearly 
establish substantial ownership and 
effective control of the carrier, and that 
citizens of other countries do not have 
interests in the carrier sufficient to 
permit them to substantially influence 
its actions. The applicant must also 
establish that the Administrator of the 
FAA has determined that carrier 
complies with required safety standards.

Service of Documents

Paragraph 6 of the Aviation 
Agreement requires that the United 
States promptly notify the Government 
of the Marshall Islands, the Federated 
States of Micronesia or Palau of the 
filing with the Department of 
Transportation (as successor to the Civil 
Aeronautics Board) of any application 
by a United States air carrier for 
authority under the laws of the United 
States to operate air services to, 
through, beyond, within and between 
the territories of those governments. We 
are amending § 302.8 Service o f 
Documents, § 302.9 Parties; and Part 
302, Subpart Q Expedited Procedures fo r 
Processing Licensing Cases, § 302.1705 
Service o f Documents, to implement this 
provision.

The amendments require that all 
applications “directly involving” service 
to the Federated States of Micronesia,
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the Marshall Islands or Palau, and all 
other documents in the proceeding, be 
served on the President and designated 
authorities of the Freefy Associated 
Statefs) concerned. The concerned 
Freely Associated State Government 
will b e  made a party to the proceeding.

Executive Order 12291 and Regulatory 
Flexibility Act

This action has been reviewed under 
Executive Order 12291, and it has been 
determined that it is not a major rule. Ft 
will not result in annual effect on the 
economy of $100 million or more. This 
regulation is significant under the 
Department’s Regulatory Policies and 
Procedures because it involves 
important Departmental policies. Its 
economic impact will b e  so minimal that 
a full regulatory evaluation is not 
necessary.

In accordance with 5 U.S.C. 605(b), as 
added by the Regulatory Flexibility Act,. 
Pub. L. 96-354, the Department certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. There are only 
a few small U.S. air taxi operators in 
this area. The rule will1 not be 
detrimental to their operations. They 
will be eligible, under the rule, to receive 
subsidy for necessary essential air 
service operations.

Immediate Effectiveness
No comments were received in 

response to the Notice of Proposed 
rulemaking. The Compact has recently 
become effective for the Federated 
States of Micronesia and the Marshall 
Islands. This rule implements important 
provisions of the Compact. It therefore 
extends benefits already provided for in 
the Compact, without adding any new 
restrictions for any person or carrier. In 
order to insure that the Compact’s 
provisions may be available 
immediately to interested parties, 
without confusion as to the procedures 
for their implementation, the 
Department finds, in accordance with 5 
U.S.C. 553(d), that good cause exists for 
making this rule immediately effective.

List of Subjects

14 CFR Part 211

Air carriers, Air transportation- 
foreign, Freely Associated State Air 
Carriers.

14 CFB Part 272

Air carrier, Essential a ir service,
Freely Associated States.

14 CFR Part 302

Administrative practice and 
procedure; Air rates and feres, Authority

delegations, Postal service, Freely 
Associated States.
Final Rule

Accordingly, for the reasons set out in 
the preamble, the Department adds a 
new 14 CFR Part 272, Essential Air 
Transportation to the Freely Associated 
States, and amends 14 CFR Part 211, 
Applications for Permits to Foreign Air 
Carriers, and 14 CFR Part 302, Rules of 
Practice in Proceedings, as follows:

PART 21t—APPLICATIONS FOR 
PERMITS TO FOREIGN AIR CARRIERS

1. The authority citation for Part 211 is 
revised to read as follows:

Authority: 49 U.S.C. 1324,1372,1386,148f, 
1482,1502. Section 221(a)(5) of the Compact 
of Free Association, and Paragraph 5 of 
Article IX of the Federal Programs and 
Services in implementation of that Compact 
(Pub. L. 99-239; Pub. L  99-658),

2. A new Subpart D consisting of
§ § 211.30 through 211.35 is added to read 
as follows:
Subpart D— Freely Associated State Air 
Carriers

Sec.
211.30 Eligibility.
211.31 Application.
211.32 Issuance o f permit.
211.33 interstate and overseas authority.
211.34 Other permits.
211.35 Termination of eligibility.

Subpart D—Freely Associated State 
Air Carriers
§211.30 Eligibility.

Foreign carriers owned and controlled 
by citizens of the Federated States of 
Micronesia, the Marshall Islands, Palau 
and/or the United States may, in 
accordance with the provisions of 
paragraph. 5(b) o f  Article IX of the 
Federal Programs and. Services 
Agreement, implementing section 
221(aJ(5) of the Compact of Free 
Association between the United States 
and those governments, apply for 
authority as "Freely Associated State 
Air Camera.” The permit application for 
such authority shall be labeled on the 
front page; “Application for Freely 
Associated State Foreign Air Carrier 
Permit”

§ 211.31 Application.
The application shall include, in 

addition to other requirements of this 
part documentation clearly establishing:

(a) That the carrier is organized under 
the laws of the Federated States of 
Micronesia, the Marshall Islands, Palau 
or the United States;

(b) That substantial ownership and 
effective control of the carrier are held 
by citizens of the Federated States of

Micronesia, the Marshall Islands, Palau 
and/or the Uhited States;

(c) That citizens o f other countries do 
not have interests in  the carrier 
sufficient to  permit them substantially to 
influence its actions, or that substantial 
justification exists for a temporary 
waiver of this requirement;.

(d) That the Administrator of the 
Federal Aviation Administration has 
determined that the, carrier complies 
with such safety standards as the 
Administrator considers to be required.

(e) That the government or 
governments of the Freely Associated 
States concerned have consented to die 
carrier's operation as a “Freely 
Associated State Air Carrier.”

§ 211.32 Issuance o f perm it.
If the Department is satisfied feat the 

applicant meets fee requirements of 
paragraphs (a), through (e) of 1211.31, 
and that grant of all or part of the 
requested authority would otherwise be 
in fee public interest, the Department 
may, subject to Presidential review 
under section S01(a) of fee Federal 
Aviation Act, issue a; “Freely Associated 
State Foreign Air Carrier Permit” to» the 
applicant, including such terms, 
conditions or limitations as fee 
Department may find to be in fee public 
interest.

§ 211.33 In terstate  and overseas 
authority.

(a) An application under this subpart 
may include a request, in addition to 
other foreign air transportation, for 
authority to engage in overseas air 
transportation between Guam, the 
Commonwealth of the Northern Mariana 
Islands and Honolulu, Hawaii; and 
interstate air transportation within the 
Commonwealth of the Northern Mariana 
Islands. A request for all or p a r t  of such 
limited overseas and interstate air 
transportation authority shall be 
supported by documentation 
establishing;

(1) The impact of such overseas and 
interstate air transportation services on 
the economic projections of the carrier's 
proposed operations;

(2) The need for such proposed 
overseas and interstate air 
transportation by the affected U.S. 
points;

(3) ’Hie economic impact of such 
overseas and interstate air 
transportation on services provided by 
other carriers providing essential air 
transportation services to eligible Freely 
Associated State points within the scope 
of Part 272 of this chapter:

(b) The Department may grant a 
Freely Associated State A i r  Carrier
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authority to engage in all or part of the 
overseas and interstate air 
transportation requested in paragraph
(a) of this section provided that the 
Department finds:

(1) That grant of such overseas and 
interstate air transportation authority 
would be in furtherance of the 
objectives of the Compact of Free 
Association and related agreements 
between the United States and the 
Freely Associated States, and would 
otherwise be in the public interest; and

(2) That grant of such overseas and 
interstate air transportation authority 
would not significantly impair the 
economic viability of existing services 
providing essential air transportation to 
any eligible Freely Associated State 
point within the scope of Part 272 of this 
Chapter, or significantly increase 
compensation that may be required to 
maintain any such essential air 
transportation.

(c) The Department may, at any time, 
subject to Presidential review under 
section 801(a), suspend, modify, or 
revoke such overseas or interstate 
authority if it concludes that the 
requirements specified in paragraph (b) 
of this section are not then being met.

§ 211.34 O ther perm its.
Nothing in this section shall be 

construed as limiting the authority of the 
Department to issue a foreign air carrier 
permit, other than a Freely Associated 
State Foreign Air Carrier Permit, to a 
carrier owned or controlled, in whole or 
in part, by citizens of the Federated 
States of Micronesia, the Marshall 
Islands or Palau, that does not meet the 
requirements of this section.

§ 211.35 Term ination o f eligibility.
The eligibility of a carrier owned or 

controlled, in whole or in part, by 
citizens of the Federated States of 
Micronesia, the Marshall Islands or 
Palau, respectively, for issuance of a 
Freely Associated State Foreign Air 
Carrier Permit under this subpart shall 
exist only for such period as 
subparagraphs (a), (d), and (e)
(eligibility for Freely Associated State 
essential air transportation subsidy 
compensation), or subparagraph (c) 
(limited overseas and interstate air 
transportation authority), of paragraph
(5) of the Agreement on Civil Aviation 
Economic Services and Related 
Programs (Article IX of the Federal 
Programs and Services Agreement) 
remain in effect between the 
Government of those States and the 
Government of the United States, 
insofar as authority is conferred by such 
permits for purposes specified in those 
subparagraphs.

1. A new Part 272, Essential A ir 
Transportation to the Freely Associated 
States, is added to read as follows:

PART 272—ESSENTIAL AIR 
TRANSPORTATION TO THE FREELY 
ASSOCIATED STATES

Sec.
272.1 Purpose.
272.2 Applicability.
272.3 Points eligible for guaranteed essential 

air transportation.
272.4 Applicability of procedures and 

policies under section 419 of the Federal 
Aviation Act.

272.5 Determination of essential air 
transportation.

272;6 Considerations in the determination of 
essential air transportation.

272.7 Notice of discontinuance of service.
272.8 Obligation to continue service.
272.9 Selection of a carrier to provide 

essential air transportation and payment 
of compensation.

272.10 Conditions applicable to carriers 
serving a subsidized market.

272.11 Effective date of provisions.
272.12 Termination.

Authority: 49 U.S.C. 1302,1324,1502; S ea  
221(a)(5) of the Compact of Free Association, 
and Paragraph 5 of Article IX of die Federal 
Programs and Services Agreement in 
implementation of that Compact (Pub. L. 99- 
239; Pub. L. 99-658).

§ 272.1 Purpose.
Paragraph 5 of Article IX of the 

Federal Programs and Services 
Agreement implementing section 
221(a)(5) of the Compact of Free 
Association between the United States 
and the Governments of the Federated 
States of Micronesia, the Marshall 
Islands and Palau (the Freely 
Associated States) provides, among 
other things, for the Department of 
Transportation (Department), as 
successor to the Civil Aeronautics Board 
(Board), to guarantee essential air 
transportation, with compensation if 
necessary, to certain points in these 
islands. Subparagraph 5(h) of the 
Agreement provides that the 
Department shall adopt rules to 
implement the provisions of paragraph 5 
as it in its discretion deems appropriate. 
Section 221(a)(5) of the Compact, which 
was adopted by Congress as public laws 
(Pub. L. 99-239, January 14,1986; Pub. L. 
99-658, November 14,1986), provides 
that the Department (as successor to the 
Board) has the authority to implement 
the provisions of paragraph 5 of the 
Agreement This part implements these 
provisions of paragraph 5.

§ 272.2 Applicability.
This part establishes the provisions 

applicable to the Department’s 
guarantee of Essential Air 
Transportation to points in the

Federated States of Micronesia, the 
Marshall Islands and Palau, and the 
payment of compensation for such 
services. The rule applies to U.S. air 
carriers and Freely Associated State Air 
Carriers providing essential air 
transportation to these points.

§ 272.3 Points eligible fo r guaranteed 
essential air transportation.

(a) Subject to the provisions of this 
part, and paragraph 5 of Article IX of the 
Federal Programs and Services 
Agreement, the Department will make 
provision for the operation of essential 
air transportation, with compensation if 
necessary, to the following points in the 
Freely Associated States:

In the Federated States o f Micronesia: 
Ponape, Truk and Yap.

In the Marshall Islands: Majuro and 
Kwajalein.

In Palau: Koror.

(b) The points specified herein in the 
Federated States of Micronesia, the 
Marshall Islands or Palau, respectively, 
shall cease to be eligible points under 
this part if any of those Governments 
withdraw from the subsidy provisions of 
Article IX of the Federal Programs and 
Services Agreement in accordance with 
paragraph 8 of Article IX or Article XII 
of that Agreement

§ 272.4 Applicability o f procedures and 
policies under section 419 o f the Federal 
Aviation A c t

Since the authority of the Department 
to guarantee essential air transportation 
is derived from the Federal Programs 
and Services Agreement and the 
Compact of Free Association, the 
provisions and procedures utilized by 
the Department in implementation of 
section 419 of the Federal Aviation Act 
will be followed only to the extent 
determined by the Department to be 
consistent with the obligations assumed 
by the United States in the Agreement 
and Compact, and the provisions of this 
part.

§ 272.5 Determ ination o f essential air 
transportation.

(a) The Department shall determine 
the level of essential air transportation 
for the eligible points set forth in § 272.3 
within nine (9) months from the effective 
date of the Compact of Free Association 
for the Freely Associated State 
concerned.

(b) Procedures for the determination 
of essential air transportation under this 
section, and review of that 
determination, shall, except to the 
extent otherwise directed by the 
Department, be governed by § 325.4 
(except the application of section 419(f)
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in § 325.4(b)); § 325.6(a); § 325.7 (except 
§§ 325.7(a)(2) and 325.7(b)(9)); §§ 325.6- 
325.11; § 325.12 (provided that all 
documents shall be served on the 
President and the designated authorities 
of the Freely Associated State 
concerned); and § § 325.13 and 325.14 of 
this chapter.

§ 272.6 Considerations in the  
determ ination o f essential air 
transportation.

(a) In the determination of essential 
air transportation to an eligible Freely 
Associated State point, the Department 
shall consider, among other factors, the 
following:

(1) The demonstrated level of traffic 
demand;

(2) The amount of compensation 
necessary to maintain a level of service 
sufficient to meet that demand;

(3) The extent to which the demand 
may be accommodated by connecting or 
other services of U.S., Freely Associated 
State, or foreign carriers by air—through 
U.S., Freely Associated State, or foreign 
points—that provide access to the U.S. 
air transportation system;

(4) Alternative modes of 
transportation that may be available; 
and

(5) The peculiar needs of the Freely 
Associated States for air transportation 
services.

(b) The Guidelines for Individual 
Determinations of Essential Air 
Transportation set forth in Part 398 of 
this chapter shall be applied only to the 
extent the Department concludes that 
they are applicable to the special 
circumstances affecting transportation 
to the Freely Associated States and 
reflective of the provisions of this part.

(c) Nothing in this part shall be 
construed as providing for a level of 
essential air transportation that would 
exceed the level of service justified by 
the considerations set forth in paragraph
(a) of this section.

§ 272.7 Notice o f discontinuance o f 
service.

(a) An air carrier or Freely Associated 
State Air Carrier shall not terminate, 
suspend, or reduce air service to any 
eligible Freely Associated State point, 
unless it has given notice as specified in 
this section, if as a result of the 
reduction of such service the aggregate 
of the remaining air service provided to 
such point would be below:

(1) If the Department has not made a 
determination of essential air 
transportation for such point, the level 
of service specified in Order 80-9-63; 
and

(2) If the Department has made a 
determination of essential air

transportation for such point, that level 
of essential air transportation.

(b) An air carrier or Freely Associated 
State Air Carrier wishing to terminate, 
suspend or reduce air service under 
paragraph (a) shall file a notice of such 
proposed reduction in service at least 90 
days prior to such service reduction, in 
accordance with the procedures 
specified in § § 323.4, 323.6, and 323.7 of 
this chapter.

(c) The notice shall be served on the 
President and the designated Authorities 
of the Freely Associated State 
concerned, in addition to the persons 
specified in § 323.7.

(d) The procedures specified in
§ § 323.9-323.18, to the extent applicable 
to 90-day notices bled by certificated air 
carriers, shall also be applicable to 
notices of terminations, suspensions or 
reductions in service filed under this 
section.

§ 272.8 Obligation to  continue service.
(a) If the Department finds that a 

proposed termination, suspension, or 
reduction in service by an air carrier or 
Freely Associated State Air Carrier will, 
or may, reduce service to an eligible 
Freely Associated State point below the 
level of essential air transportation to 
such point, whether or not the 
Department has previously determined 
the level of essential air transportation 
to such point, the Department may 
direct the air carrier or Freely 
Associated State Air Carrier concerned 
to maintain service to such point at a 
level the Department determines will 
ensure essential air transportation to 
such point, pending the commencement 
of alternative service as required to 
maintain the level of essential air 
service previously, or thereafter, 
determined by the Department.

(b) During any period the Department 
requires an air carrier or Freely 
Associated State Air Carrier to maintain 
a level of service proposed to be 
terminated, suspended or reduced, 
following the filing of a 90 day notice in 
accordance with § 272.7, the Department 
will provide for the payment of 
compensation to such carrier for any 
losses incurred by that carrier as a 
result of such required continuation of 
service in accordance with the 
procedures set forth in Part 324 of this 
chapter. If the carrier is already 
receiving compensation pursuant to
§ 272.9 of this part, the Department will 
continue to direct payment of such 
compensation during any period the 
carrier is required to maintain service. 
Such payments shall be made by the 
Department of Interior from funds 
appropriated for this purpose.

(c) The Department will review its 
order from time to time and will revise 
the level of required service as 
necessary to maintain only the level of 
essential air transportation determined 
by the Department for that point, 
considering all other service to such 
point in accordance with § 272.6(a)(3).

(d) During the period any such air 
carrier or Freely Associated State Air 
Carrier is required to maintain service 
under this section, the Department will 
make every effort to obtain alternative 
service, with compensation if necessary, 
as required to maintain essential air 
transportation to such point.

§ 272.9 Selection o f a carrier to  provide 
essential a ir transportation and paym ent of 
com pensation.

(a) If the Department finds that 
essential air transportation will not be 
maintained to an eligible Freely 
Associated State point, the Department 
shall invite applications to provide the 
service required to maintain essential 
air transportation to such point.

(b) If the Department determines that 
essential air transportation will not be 
provided to such point in the absence of 
the payment of subsidy compensation to 
a carrier or carriers, the Department 
shall determine the compensation 
necessary, considering all other service 
to such point in accordance with
| 272.6(a)(3), to maintain the level of 
essential air transportation determined 
by the Department under § 272.5, and 
the times and manner of the payment of 
such compensation.

(c) The compensation determined by 
the Department to be necessary to 
maintain essential air transportation to 
such point shall be paid by the 
Department of Interior out of funds 
appropriated for that purpose, to the 
carrier or carriers selected by the 
Department.

(d) The Department shall continue to 
specify compensation to be paid to a 
carrier or carriers under this section 
only as long as the Department 
determines that essential air 
transportation will not be provided to 
the Freely Associated State in the 
absence of the payment of such 
compensation.

(e) Except as permitted in paragraph
(f) of this section, the Department shall 
select a U.S. air carrier or carriers to 
provide essential air transportation for 
compensation.

(f) The Department may select a 
Freely Associated State Air Carrier, 
holding a foreign air carrier permit 
issued in accordance with Subpart D of 
Part 211 of this chapter, to provide
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essential air transportation for 
compensation, only if—

(1) No U.S. air carrier is available to 
provide the required essential air 
transportation; or

(2) The compensation necessary for 
the provision of the required essential 
air transportation would be 
substantially less than the compensation 
necessary if such essential air 
transportation were to be provided by a 
U.S. air carrier.

(g) Any order of the Department 
selecting a Freely Associated State Air 
Carrier to provide such essential air 
transportation shall be submitted to the 
President of the United States not less 
than 10 days prior to its effective date 
and shall be subject to stay or 
disapproval by the President.

(hj Among the criteria that will be 
considered by the Department in its 
determination of the carrier or carriers 
to be selected to perform the required 
essential air transportation are;

(1) The desirability of developing an 
integrated linear system of air 
transportation whenever such a system 
most adequately meets the air 
transportation needs of the Freely 
Associated States concerned;

(2) The experience of the applicant in 
providing scheduled air service in the 
vicinity of the Freely Associated States 
for which essential air transportation is 
proposed to be provided;

(3) The amount of compensation that 
will be required to provide the proposed 
essential air transportation;

(4) The impact of the proposed service 
on service provided to other Freely 
Associated State points; and

(5) The views of the Governments of 
the Freely Associated States concerned.

(i) The Department may from time to 
time, on its own motion, or upon 
application of any carrier or 
government, review and change its 
selection of a carrier to provide 
essential air transportation, or its 
determination as to the compensation 
necessary to provide such essential air 
transportation.

(j) All applications or other documents 
filed or issued in proceedings under this 
section shall be served upon the 
President of the Freely Associated State 
concerned and the Authorities 
designated by that Govemment(s) in 
accordance with Article II, paragraph 
10, of the Federal Programs and Services 
Agreement supplemental to the Compact 
of Free Association, and such 
Government shall be a party to any such 
proceeding. In reaching its 
determination, the Department will 
carefully consider any views of such 
Government that have been submitted.

§ 272.10 Conditions applicable to  carriers  
serving a subsidized m arket

(a) The Department may, after 
providing an opportunity for comment 
by the carrier or carriers affected, 
impose service, fare or rate conditions 
on any U.S., Freely Associated State, 
foreign air carrier, or foreign carrier by 
air as a precondition to the payment of 
compensation necessary to maintain 
essential air transportation, whether or 
not the affected carrier is itself receiving 
subsidy compensation in the market, if it 
finds that:

(1) Essential air transportation in a 
Freely Associated State market or 
markets will not be provided in the 
absence of the payment of 
compensation;

(2) Specified service, rate or fare 
conditions are or will be necessary or 
desirable to minimize the required 
subsidy compensation; and

(3) The imposition of such conditions 
will not unduly impair the service 
provided in the market.

(b) To the extent the carrier or carriers 
upon whom the conditions are imposed 
pursuant to paragraph (a) of this section 
do not hold a certificate, permit, or other 
authority from the Department that may 
be amended to effectively implement the 
specified conditions, the Department 
may notify the Govemment(s) of the 
Freely Associated States concerned that 
the imposition of such conditions on 
those carriers by those Governments 
shall be a precondition to the payment 
of the subsidy compensation required to 
maintain essential air transportation in 
the market in question.

(c) The Department may withhold or 
suspend its provision for the payment of 
subsidy compensation required to 
maintain essential air transportation 
unless and until the Freely Associated 
State(s) concerned take the necessary 
action to impose the specified 
conditions on the carriers referred to in 
paragraph (b) of this section, and those 
carriers have complied with the 
specified conditions.

(d) Any order of the Department 
imposing conditions, or requiring the 
imposition of conditions, pursuant to 
this paragraph shall be submitted to the 
President for review not less than 10 
days prior to its effective date, and shall 
be subject to stay or disapproval by the 
President.

§ 272.11 Effective date o f provisions.
The provisions of this part shall not 

become effective for Palau until the 
Compact of Free Association and 
Article IX of the Federal Programs and 
Services Agreement become effective 
for Palau.

§ 272.12 Term ination.
These provisions shall terminate on 

October 24,1988, unless the program for 
the guarantee of essential air 
transportation to the Federated States of 
Micronesia, the Marshall Islands and 
Palau is specifically extended by 
Congress.

PART 302—RULES OF PRACTICE IN 
PROCEEDINGS

1. The authority citation in Part 302 
continues to read as follows:

Authority: 49 U.S.C. 1301,1323,1324,1371. 
1372,1373,1374,1376,1382,1471,1481,1482, 
1485; Reorganization Plan No. 3, 75 Stat. 837,
26 FR 5989; E .0 .11514, Pub. L. 91-90 (42 
U.S.C. 4321); 84 S ta t 772, 39 U.S.C. 5402. The 
Compact of Free Association and paragraph 5 
of Article IX of the Federal Programs and 
Services Agreement, adopted for the United 
States by Pub. L. 99-239; Pub. L  90-658.)

2. A new paragraph (9) is added to
§ 302.8, Service o f documents, to read:

§ 302.8 Service o f docum ents.
★  *  *  *  *

(g) Freely Associated State 
Proceedings. In any proceeding directly 
involving air transportation to the 
Federated States of Micronesia, the 
Marshall Islands, or Palau, the 
Department and any party or participant 
in the proceeding shall serve all 
documents on the President and the 
designated Authorities of the 
Govemment(8) involved. This 
requirement shall apply to all 
proceedings where service is otherwise 
required, and shall be in addition to any 
other service required by this chapter.

3. Section § 302.9, Parties, is revised to 
read as follows:

§ 302.9 Parties.
The term "party” wherever used in 

this part shall include any individual, 
firm, partnership, corporation, company, 
association, joint stock association, or 
body politic, and any trustee, receiver, 
assignee or legal successor thereof, and 
shall include the Office of the Assistant 
General Counsel for Aviation 
Enforcement and Proceedings. In any 
proceeding directly involving air 
transportation to die Federated States of 
Micronesia, the Marshall Islands or 
Palau, these Governments or their 
designated Authorities shall be a party.

4. Section § 302.1705(c) is revised to 
read as follows:

§ 302.1705 Service o f docum ents.
* * * * *

(c) Additional service. The 
Department may, in its discretion, order 
additional service upon such persons as 
the facts of the situation warrant. Where
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only notices are required, parties are 
encouraged to serve copies of their 
actual pleadings where feasible. In any 
proceeding directly involving air 
transportation to the Federated States of 
Micronesia, the Marshall Islands or 
Palau, the Department and any party or 
participant in the proceeding shall serve 
all documents on the President and the 
designated Authorities of the 
Government(s) involved.

By the Department of Transportation: 
February 13,1987.
Elizabeth Hanford Dole,
Secretary o f Transportation.
[FR Doc. 87-3666 Filed 2-20-87; 8:45 am] 
BILLING CODE 4910-62-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory 
Commission

18 CFR Part 4

[D ocket No. R M 85-6-000; O rder No. 464]

Waiver of the Water Quality 
Certification Requirements of Section 
401(a)(1) of the Clean Water Act

Issued: February 11,1987.

AGENCY: Federal Energy Regulatory 
Commission, DOE. 
a c t io n : Final rule.

s u m m a r y : The Federal Energy 
Regulatory Commission (Commission) is 
amending Part 4 of its regulations to 
define when the certification 
requirements of section 401(a)(1) of the 
Clean Water Act (CWA) 1 have been 
waived as a result of the failure of the 
state or other authorized certifying 
agency to act on a request for 
certification filed by an applicant for a 
Commission hydroelectric license. The 
Commission is allowing certifying 
agencies one year after the certifying 
agency’s receipt of a request for section 
401 water quality certification to grant 
or deny the license applicant’s request 
for certification. Additionally, this rule 
revises § 4.38 of the Commission’s Rules 
and Regulations 2 governing the pre­
filing consultation procedures an 
applicant for a Commission 
hydroelectric license must follow. The 
revision will ensure that certifying 
agencies are incorporated early in the 
Commission’s pre-filing consultation 
procedures, which will facilitate the 
information-gathering needed for a 
certification determination.

1 33 U.S.C. 1341(a)(1) (1982). 
8 18 CFR 4.38 (1986).

EFFECTIVE DATE: The effective date of 
this final rule is May 11,1987.
FOR FURTHER INFORMATION CONTACT: 
Kristina Nygaard, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, DC 20426, (202) 357- 
8033.
SUPPLEMENTARY INFORMATION:

Before Commissioners: Martha O. 
Hesse, Chairman; Anthony G. Sousa, 
Charles G. Stalon, Charles A. Trabandt 
and C.M. Naeve.
I. Introduction

The Federal Energy Regulatory 
Commission (Commission) is amending 
Part 4 of its regulations to define when 
the certification requirements of section 
401(a)(1) of the Clean Water Act 
(CW A )1 have been waived as a result 
of the failure of the state or other 
authorized certifying agency to act on a 
request for certification filed by an 
applicant for a Commission 
hydroelectric license. The Commission 
is allowing certifying agencies one year 
after the certifying agency’s receipt of a 
request for section 401 water quality 
certification to grant or deny the license 
applicant’s request for certification. 
Additionally, this rule revises § 4.38 of 
the Commission’s Rules and 
Regulations 2 governing the pre-filing 
consultation procedures an applicant for 
a Commission hydroelectric license 
must follow. The revision will ensure 
that certifying agencies are incorporated 
early in the Commission’s pre-filing 
consultation procedures, which will 
facilitate the information-gathering 
needed for a certification determination.

II. Background
Section 401(a)(1) of the CWA 

prohibits Federal agencies from 
authorizing the construction or 
operation of facilities which may result 
in any discharge of water pollutants into 
the navigable waters of the United 
States, unless the applicant for such 
authorization obtains certification from 
the state in which the discharge will 
originate or, if appropriate, from the 
interstate water pollution control agency 
having jurisdiction over the point where 
the discharge will originate 8 that any 
discharge will comply with the water 
quality standards of the CWA. If section 
401 water quality certification is denied 
by the certifying agency, no Federal 
agency may authorize any action that 
may result in a discharge. However, the

3 For the purposes of this preamble, the term 
"certifying agency” will encompass state certifying 
agencies, interstate water pollution control 
agencies, and the Administrator of the 
Environmental Protection Agency, as appropriate.

statute explicitly permits authorization, 
such as a Commission hydroelectric 
license under the Federal Power Act 
(FPA),4 without section 401 certification, 
if the certifying agency has failed to act 
on the applicant’s request for section 401 
certification within a reasonable period 
of time, not to exceed one year, from the 
date the certifying agency received the 
request for certification.5 In other 
words, the CWA section 401 
certification is in that event deemed 
waived.

On August 6,1985, the Commission 
issued a Notice of Proposed Rulemaking 
(NOPR) in this docket to reexamine its 
procedures for determining when a 
CWA section 401 certification is deemed 
waived by the certifying agency.6 The 
Commission’s practice has been to deem 
the one-year waiver period to 
commence when the certifying agency 
finds the request acceptable for 
processing. See Washington County 
Hydro Development Associates, 28 
FERC 61,341 (1984). The current 
reassessment was undertaken in light of 
the Commission’s concern that, under 
this practice, states could delay 
indefinitely their acceptance of a 
certification request, in contravention of 
the Congress’ intent, through the waiver 
provision, to prevent unreasonable 
delays (i . e of more than one year).

The Commission proposed to start the 
waiver period as of the date the 
certifying agency receives the 
certification request, and to allow a 
certifying agency 90 days from the date 
the Commission issues a public notice of 
the acceptance of a hydroelectric license 
application, or one year after the 
certifying agency receives an applicant’s 
request for section 401 certification, 
whichever occurs first, to grant or deny 
the request. If the certifying agency does 
not grant or deny the request in that 
time period, certification would be 
deemed waived, and the Commission 
would proceed with the applicant’s 
request for a hydroelectric license. The 
Commission proposed to retain the 
requirement in its existing regulations 
that a license applicant submit a copy of 
its section 401 certification or a copy of 
its request to the certifying agency for

4 16 U.S.C. 797(e) (1982), as amended by the 
Electric Consumers Protection Act of 1986, Pub. L  
No. 99-495 (Oct. 16,1986).

• Section 401(a)(1) provides in pertinent part: If 
the State, interstate agency, or Administrator [of the 
Environmental Protection Agency], as the case may 
be, fails or refuses to act on a request for 
certification, within a reasonable period of time 
(which shall not exceed one year) after receipt of 
such request, the certification requirements of this 
subsection shall be waived with respect to such 
Federal application.

6 50 F.R. 32229 (Aug. 9,1985).
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certification. The Commission also 
proposed to require proof of the date the 
certifying agency receives the 
applicant’s certification request.

The Commission received comments 
from 29 entities, comprising 
hydroelectric developers, environmental 
groups, electric utilities, and state and 
Federal agencies.7 The hydroelectric 
developers and electric utilities 
generally support the proposed rule, 
arguing that a predictable 
commencement date of the waiver 
period will result in more timely and 
efficient consideration of section 401 
certification requests and will enhance 
an applicant’s ability to estimate when a 
hydroelectric project can be brought on 
line. These commentera also point out 
that the rule should not impose 
additional burdens on certifying 
agencies, since the Commission’s pre­
filing consultation requirements 8 should 
provide the certifying agencies with the 
information they need to process a 
certification request in a timely manner.

A number of environmental groups 
and state agencies oppose the proposal. 
Their comments focus on three basic 
matters: whether the Commission is 
correctly interpreting the start of the 
waiver period as the date the certifying 
agency receives the certification 
request; whether the Commission has 
the authority to define the term 
“reasonable period of time” in the CWA 
as less than one year; and whether the 
notice-plus-90-day time period is 
adequate to allow completion of 
certification procedures and to ensure 
adequate applicant compliance with a 
certifying agency’s regulations governing 
certification.
III. Discussion

A. W aiver Provision

Commentera opposing the proposed 
rule generally argue that the 
Commission’s holding in Washington 
County more accurately reflects the 
Congressional intent that states have 
the primary role in administering the 
CWA. As tiie Commission stated in the 
NOPR, however, the approach taken in 
Washington County fails to enforce the 
clear text of the waiver provision of the 
CWA and subjects a license applicant to 
the possibility that a section 401 
certification proceeding may be 
protracted beyond one year, in 
contravention of the statutory objective 
of preventing such delay. The 
Commission is therefore in this rule 
revising its interpretation of the CWA to 
hold that the waiver period for

7 A list of the commentera is in Appendix A. 
* 18 CFR 4.38 (1988).

certification of a hydroelectric project 
commences on the date the certifying 
agency receives the certification 
request.

The NOPR proposed to deem 
certification waived if no action is taken 
on a certification request by 90 days 
after the public notice of the acceptance 
of the license application or one year 
from the date the certifying agency 
receives the certification request, 
whichever comes first. The NOPR 
proposed the notice plus-ninety-day 
waiver period to assure, where possible, 
that the information-gathering processes 
of the certifying agency and the 
Commission would operate in tandem, 
to both agencies’ benefit. The NOPR 
pointed out that, in light of the 
Commission’s pre-filing consultation 
requirements and the delay in noticing a 
license application until deficiencies are 
cured, in most cases a certifying agency 
will have significantly longer than 90 
days in which to act on a certification 
request. The commentera in support of 
the Commission’s NOPR generally 
echoed the NOPR’s rationale for the 
proposed waiver period.

A number of commentera opposed the 
proposed waiver period as beyond the 
Commission’s authority to impose and 
as inadequate for the certifying 
agencies’ needs. After carefully 
reviewing the comments both supporting 
and opposing the proposed waiver 
period, the Commission has decided to 
retain the full one-year waiver period. 
This decision is based on the 
Commission’s conclusion that giving the 
certifying agencies the maximum period 
allowed by the CWA will not unduly 
delay Commission processing of license 
applications and that a major objective 
of the rule-obtaining early certainty as 
to when certification would be deemed 
waived and avoiding open-ended 
certification deadlines—has been 
achieved by revising the date from 
which the waiver period is calculated.

The Commission believes that a one- 
year waiver period, calculated from the 
date of receipt of a certification request, 
should in all but the most unusual cases 
provide certifying agencies with 
sufficient time to complete the 
certification proceeding. The 
Commission believes that its pre-filing 
consultation requirements for 
hydroelectric license applicants can be 
of significant assistance in providing 
certifying agencies with adequate 
information to analyze certification 
requests, where the certification request 
has not been filed too far in advance of 
the license application. Section 4.38 of 
the Commission’s regulations, 18 CFR 
4.38 (1986), requires a license applicant

to consult with each appropriate Federal 
and state agency before submitting its 
application to the Commission. In 
practice and, pursuant to this rule, by 
regulation, certifying agencies are 
included within the group of agencies to 
be consulted.

Applicants are required to follow a 
three-stage consultation process. In the 
initial stage, an applicant must contact 
all appropriate agencies and provide 
them with detailed information 
regarding the proposed project, 
including detailed maps containing 
descriptions of the project area and 
location of proposed project facilities, 
engineering designs of the proposed 
project, identification of the 
environment to be affected, any 
environmental protection, mitigation 
and enhancement plans, and stream 
flow and water regime information.® 
During this initial phase, the certifying 
agencies will be receiving much, if not 
most, of the information required for 
their section 401 certification 
procedures.

During the second stage of the 
consultation process, applicants must 
perform all reasonable studies requested 
by the consulted agencies.10 This 
includes not only studies related to the 
economic and technical feasibility of the 
project, but also studies of the project’s 
adverse impacts on natural resources 
and studies of how to minimize such 
impacts to significant resources. Again 
during this second stage, applicants are 
required to provide the agencies with 
copies of the draft application, the 
results of all studies, and written 
requests for the agencies’ review and 
comment thereon.11 The Commission’s 
regulations provide that these agencies 
will have either 30 or 60 days, depending 
on the type of hydroelectric application 
involved, to respond with their 
comments before the applications are 
filed with the Commission.12 The 
second stage of consultation thus 
provides certifying agencies the 
opportunity to request and obtain from 
applicants additional water quality 
information beyond that provided to 
them during the initial stage of 
consultation, and to analyze and 
comment on that information.

During the third stage of the pre-filing 
consultation process, a license applicant 
for a project of less than 5 MW must 
serve copies of its application on the 
consulted agencies when it files the

• See 18 CFR 4.38(b)(1) (1988).
10 See 18 CFR 4.38(b)(2) (1988) and Davenport- 

Rock Island Associates, 34 FERC161,332 (1988).
11 See 18 CFR 4.38(b)(2)(iii) (1988).

See 18 CFR 4.38(b)(2)(iv) (1988).
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application with the Commission. A 
license applicant for a project of 5 MW 
or more must serve copies of its 
application on the consulted agencies 
after receiving notification from the 
Commission that the application has 
been accepted for Commission 
processing.13 Also, the third-stage 
regulations require applicants to serve 
on all consulted agencies copies of 
revisions, supplements, and 
amendments to their applications, 
together with any responses to 
Commission requests to correct 
deficiencies in their application.14

As a result of the Commission’s pre­
filing consultation procedures, therefore, 
by the time an applicant files its 
hydroelectric application the certifying 
agency will have had numerous 
opportunities to obtain relevant water 
quality information from the applicant. 
If, despite these consultation 
procedures, or because the certification 
request was filed too far in advance of 
these procedures and its own 
procedures were not timely completed, 
the certifying agency after a year needs 
more time or information to act on the 
merits of a certification request, it has 
the authority to deny an application on 
that basis, and thus prevent waiver of 
the certification requirement. 
Consequently, a certification applicant 
should not be able to obtain an 
unwarranted waiver merely through the 
use of dilatory tactics.

C. M iscellaneous Issues

1. Codification of § 4.38 pre-filing 
consultation procedures

The Commission is revising § 4.38 of 
its regulations 15 to specifically include 
appropriate certifying agencies within 
the group of agencies to be consulted at 
each stage of the pre-filing consultation 
process. This codifies current practice.
2. Application of the Rule

This rule will be applied to all 
hydroelectric license applications filed 
after the effective date of the rule. With 
regard to pending, license applications 
which do not yet have section 401 
certification, the Director, Office of 
Hydropower Licensing, will notify the 
appropriate certifying agencies that the 
Commission will deem certification to 
be waived one year after the date the 
certifying agency received the 
certification request.18

15 See 18 CFR 4.38(b)(3) (1986).
14 Id.
18 18 CFR 4.38 (1986).
16 Because the appropriate commencement date 

of the waiver period for certification requests for 
hydroelectric projects has been an unsettled 
question, the Commission will instruct the Director,

3. Project modification

Several certifying agencies suggest 
that the waiver period should begin to 
run anew upon the filing of any material 
amendment to a license application. 
When a license applicant files a 
material amendment to its application, 
as defined by § 4.35(b), 18 CFR 4.35(b) 
(1986), the Commission will consider it 
as requiring a new request for 
certification, and a new waiver period 
will commence upon the certifying 
agency’s receipt of an amended 
certification request.

4. Multiple project proposals

The Iowa Department of Water, Air 
and Waste Management argues that, 
when multiple projects are proposed 
within river or lake systems, the one- 
year deadline should be waived in order 
to accommodate the evaluation of their 
cumulative impacts. However, the CWA 
does not provide for an extension of the 
one-year maximum waiver period for a 
certification request for any reason, 
including that multiple project proposals 
are simultaneously pending before the 
Commission or the certifying agency.

5. Application to exemption applications

A number of commenters assert that 
the rule should also be applied to 
applications for exemption from 
licensing. The Commission has held that 
exemption applications are not required 
to obtain water quality certification but 
is considering whether to change this 
practice. However, this subject is 
beyond the scope of this particular 
rulemaking.17 Therefore, the 
Commission intends to issue a notice of 
proposed rulemaking on the matter, in 
the near future, in order to give the 
public notice and opportunity to 
comment. This rule will therefore not 
address the issue.

Office of Hydropower Licensing, to notify the 
appropriate certifying agencies that, in the event of 
certification requests that under this rule are 
deemed to have already been waived or to be 
waived within 30 days of the effective date of this 
rule, the certifying agency is invited to submit to the 
Commission, within 30 days of the effective date of 
this order, its comments and recommendations on 
the license application with regard to water quality. 
The Commission will not act on such license 
application until after this 30-day comment period, 
and will Consider inclusion in the license of any 
water quality conditions recommended by the 
certifying agency.

17 Exemption from All or Part of Part I of the 
Federal Power Act of Small Hydroelectric Power 
Projects with an Installed Capacity of 5 Megawatts 
or Less, 45 F.R. 78115 (Nov. 18,1980) [Reg.
Preambles 1977-1981], FERC Stat. & Reg. 130,204 at 
31,358 and 31,368 (1980) (Order No. 106).

IV. Regulatory Flexibility Act

The Regulatory Flexibility Act 
(RFA )18 generally requires a 
description and analysis of final rules 
that will have a significant economic 
impact on a substantial number of small 
entities.19 Specifically, if an agency 
promulgates a final rule under the 
Administrative Procedure Act,20 a final 
RFA analysis may be appropriate. A 
final RFA analysis must contain: (1) A 
statement of the need for the objective 
of the rule; (2) a summary of the issues 
raised by the public comments in 
response to any initial regulatory 
flexibility analysis, and the agency 
responses to those comments; and (3) a 
description of significant alternatives to 
the rule consistent with the stated 
objectives of the applicable statute that 
the agency considered and ultimately 
rejected. An agency is not required to 
make an RFA analysis, however, if it 
certifies that a rule will not have "a 
significant economic impact on a 
substantial number of small entities.” 81

The Commission receives 
hydroelectric applications from a wide 
variety of entities. These entities vary 
greatly in their composition. The 
Commission believes that a large 
percentage of the entities that file 
license, permit, and exemption 
applications may be small entities, and 
that therefore a substantial number of 
small entities would be affected by this 
rule. However, to the extent that the rule 
has any impact upon license applicants 
that may be small entities, the rule 
should reduce the uncertainties and 
potential delays involved in seeking a 
water quality certification, thereby 
having a positive impact on the small 
entities subject to the rule.

Since the impact on the small entities 
regulated by this rule is expected to be 
beneficial, die Commission does not 
believe that the economic impact will be 
“significant” within the meaning of the 
RFA. Pursuant to section 605(b) of the 
RFA, the Commission accordingly 
certifies that the final rule will not have 
a “significant economic impact on a 
substantial number of small entities.”

V. Paperwork Reduction Act

The Paperwork Reduction Act 
(PR A) 22 and the Office of Management 
and Budget’s (OMB) regulations 88

18 5 U.S.C. 601-612 (1982).
18 Id. 604(a). 
t0 Id. 553.
81 Id. 605(b).
22 44 U.S.C. 3501-3520 (1982).
23 5 CFR 1320.13 (1985).
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require that OMB approve certain 
information collection requirements 
imposed by agency rule. The 
information collection provisions in this 
final rule are being submitted to the 
Office of Management and Budget 
(OMB) for its approval. Interested 
persons can obtain information on the 
information collection provisions by 
contacting the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, DC 
20420 (attention: Ellen Brown, (202) 357- 
8272). Comments on the information 
collection provisions can be sent to the 
Office of Information and Regulatory 
Affairs of OMB, New Executive Office 
Building, Washington, DC 20503 
(Attention: Desk Officer for the Federal 
Energy Regulatory Commission).

VI. Effective Date
The amendments of this final rule will 

be effective May 11,1987. If OMB’8 
approval and control number have not 
been received by this effective date, the 
Commission will issue a notice 
temporarily suspending the effective 
date.
lis t of Subjects in 18 CFR Part 4

Licenses, Permits, Exemptions and 
determination of project costs, Electric 
power, Reporting and recordkeeping 
requirements.

In consideration of the foregoing, the 
Commission amends Part 4, Chapter I, 
Title 18, of the Code of Federal 
Regulations, as set forth below.

By the Commission.
Kenneth F. Plumb,
Secretary.

PART 4—[AMENDED]
1. The authority citation for Part 4 is 

revised to read as follows:
Authority: Federal Power Act, 16 U.S.C. 

791a-825r, as amended by the Electric 
Consumers Protection Act of 1986, Pub. L. No. 
99-495; Public Utility Regulatory Policies Act 
of 1978,16 U.S.C. 2601-2645 (1982); 
Department of Energy Organization Act, 42 
U.S.C. §§ 7101-7352 (1982); Exec. Order No. 
12,009, 3 CFR Part 142 (1978), unless 
otherwise noted.

2. In § 4.38, paragraphs (a), (c), and (e) 
are revised to read as follows:

§ 4.38 Pre-filing consultation 
requirem ents.

(a) An applicant for a license or 
exemption from licensing must consult 
with each appropriate Federal and state 
agency before submitting its application 
to the Commission. The agencies to be 
consulted must include the appropriate 
certifying agency under section 401 of 
the Federal Water Pollution Control Act

(Clean Water Act), 33 U.S.C. 1341, and 
the Federal agency administering any 
United States lands utilized or occupied 
by the project as well as other 
appropriate resource agencies. To assist 
applicants, the Director of the Office of 
Hydropower Licensing or the Regional 
Engineer responsible for the area will, 
upon request, provide a list of known 
appropriate Federal and state agencies. 
* * * * *

(c) An applicant must document to the 
Commission in Exhibit E of its 
application that the requirements of all 
three stages of the consultation process 
have been fully satisfied and must 
include:

(1) Any agency letters containing 
comments, recommendations, and 
proposed terms and conditions; and

(2) With regard to certification 
requirements for license applicants 
under section 401 of the Federal Water 
Pollution Control Act (Clean Water Act), 
the following:

(i) A copy of the water quality 
certification, or

(ii) A copy of the request for 
certification, including proof of the date 
that the certifying agency received the 
request in accordance with applicable 
law governing filings with that agency. 
* * * * *

(e)(1) If all the appropriate agencies 
waive compliance with any requirement 
of this section, or are deemed by the 
Commission to have waived compliance 
under this section, the applicant may 
omit compliance with that requirement. 
Except for waiver of water quality 
certification under paragraph (e)(2) of 
this section, the applicant must describe 
in Exhibit E of its application the 
circumstances of any waiver under this 
section.

(2) A certifying agency is deemed to 
have waived the certification 
requirements of section 401(a)(1) of the 
Federal Water Pollution Control Act 
(Clean Water Act) if the certifying 
agency has not denied or granted 
certification by one year after the date 
the certifying agency received the 
request for certification.

(3) Any material amendment to plans 
of development proposed in an 
application for license, as defined under 
| 4.35(b), must be considered to require 
a new request for certification for the 
purposes of paragraph (2). 
* * * * *

§ 4.41 [Am ended]

3. In § 4.41, paragraph (f)(2)(vii) is 
removed.

§ 4.51 [Am ended]
4. In § 4.51, paragraph (f)(2)(vi) is 

removed.

§ 4.61 [Am ended]
5. In § 4.61, paragraph (a)(1) is 

removed, and paragraphs (a)(2), (a)(3), 
and (a)(4) are redesignated as paragraph 
(a)(1), (a)(2), and (a)(3), respectively.

Appendix A—List of Commenters

1. Colorado Department of Health.
2. Virginia Commission of Game and 

Inland Fisheries.
3. Washington Department of Ecology.
4. Alabama Department of 

Environmental Management.
5. Maine Audubon Society.
6. Virginia State Water Control Board 

joined by Council on the Environment, 
State Department of Health, Department 
of Conservation and Historic Resources.

7. Iowa Department of Water, Air and 
Waste Management.

8. New York Department of 
Environmental Conservation.

9. California State Water Resources 
Control Board.

10. Maine Department of 
Environmental Protection.

11. Vermont Agency of Environmental 
Conservation.

12. South Carolina Department of 
Health and Environmental Control.

13. National Wildlife Federation with 
Oregon Wildlife Federation.

14. Wisconsin Department of Natural 
Resources.

15. Ohio Environmental Protection 
Agency.

16. California Regional Water Quality 
Control B o a rd — Lahontan Region.

17. Maryland Department of Natural 
Resources.

18. Northeast Utilities on behalf of 
Connecticut Light and Power Company, 
Holyoke Water Power Company, 
Western Massachusetts Electric 
Company.

19. Minnesota Power.
20. Montana Power Company.
21. Henwood Associates, Inc.
22. Mega Renewables.
23. Edison Electric Institute.
24. Niagara Mohawk Power 

Corporation.
25. United States Environmental 

Protection Agency.
26. Oglethorpe Power Corporation.
27. Keating Associates.
28. Central Vermont Public Service 

Commission.
29. Friends of the Earth.
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