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Management and Budget under 44 U.S.C.
3501 et seq.

List of Subjects
43 CFR Part 5460

Forest and forest products,
Government contracts, Public lands.

43 CFR Part 5470

Forest and forest products,
Government contracts, Public lands,
Reporting and recordkeeping
requirements.

Under the authority of section 5 of the
Act of August 28, 1937 (43 U.S.C. 1181e),
and the Act of July 31, 1947, as amended
(30 U.S.C. 601 et seq.), Chapter Il of Title
43 of the Code of Federal Regulations is
proposed to be amended as set forth
below:

PART 5460—{ AMENDED]

1. The authority citation continues to
read as follows:

Authority: Sec. 5, 50 Stat. 875, 61 Stat. 681,
as amended, 69 Stat. 367; 43 U.S.C. 1181e, 30
U.S.C. 601 et seq.

2. Section 5463.2 is amended by
designating the present section as
paragraph (a) and adding a new
paragraph (b) to read:

§ 54632 Extension of time.

L] . - - -

(b) Upon written request of the
purchaser, the State Director may
extend a contract to harvest green
timber to allow that purchaser to
harvest ag salvage from Federal lands
timber that has been damaged by fire or
other natural or man-made disaster. The
duration of the extension shall not
exceed that necessary to meet the
salvage objectives.

PART 5470—[AMENDED]

1. The authority citation continues to
read as follows:

Authority: Sec. 5, 50 Stat. 875, 61 Stat. 681,
as amended, 89 Stat. 367; 43 U.S.C. 1181e, 30
U.S.C. 801 et 5eq., unless otherwise noted.

2. Section 5473.1 is revised to read:

§5473.1 Application.

Written requests for extension shall
be received prior to the expiration of the
time for cutting or removal. No
extension may be granted without
reappraisal as provided in § 5473.4-1 of
this title, except for an extension
granted under § 5463.2(b) of this title to
allow the purchaser to harvest salvage
timber damaged by fire or other
disaster. Reappraisal may be waived for
an extension granted under § 5463.2(b)
of this title only in a decision approved
by the appropriate State Director,
Bureau of Land Management.

J. Steven Griles,

Assistant Secretary of the Interior.
Octaober 7, 1987.

[FR Doc. 87-25663 Filed 11-4-87; 8:45 am]
BILLING CODE 4310-84-M
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DEPARTMENT OF STATE
Bureau of Consular Affairs

22 CFR Parts 40, 41 and 42
[108.865]

Visas; Regulations and Documentation
Pertaining to Both Nonimmigrants and
Immigrants Under the Immigration and
Nationality Act

AGENCY: Bureau of Consular Affairs,
State,

ACTION: Final Rule.

SUMMARY: This rule reorganizes the
Department'’s present regulations which
have been set forth in Part 41 and Part
42 of Title 22. This reorganization is
intended to facilitate consular
operations by placing the regulations in
a more logical sequence. The
reorganization of the regulations
includes transfer of certain portions to a
new Part 40 and a renumbering of those
portions retained in Parts 41 and 42. In
addition, grammatical and stylistic
changes have been made for purposes of
clarity and uniformity of usage, as well
as to remove gender-specific usages.
This change is being published as a
Final Rule, without Notice and
Comment, since no substantive changes
are made by this publication.

EFFECTIVE DATE: November 29, 1987,

FOR FURTHER INFORMATION CONTACT:
Stephen K. Fischel, Chief, Legislation
and Regulations Division, Visa Services,
or Guida Evans-Magher, Consular
Officer, Washington, DC 20520, (202)
663-1204 or 663-1206,

SUPPLEMENTARY INFORMATION: The
Department's visa regulations under the
Immigration and Nationality Act (Act)
were originally promulgated in 1953 as
Parts 40, 41, and 42 of Title 22, Code of
Federal Regulations. In 1959 and 1960
they were extensively edited,
reorganized, and republished as Parts 41
and 42 only, and, although frequently
amended, have existed in that form
since that time.

Several years ago the Department
undertook a detailed study of the
organization of the Department's Visa
Manual (Volume 9—VISAS, Foreign
Affairs Manual). The Visa Manual
contains not only the visa regulations,
but also both interpretive information
and procedural instructions. Although it
is available to the public, it is intended
principally as a substantive and
procedural guide for consular officers in
their administration of the Act generally
and in the processing and adjudication
of individual visa applications. The

study concluded that the Visa Manual
was too long, that it was not organized
in a way most efficient for consular
officers and that it contained many
obsolete usages and obscure locations.
The study also concluded, however, that
the principle of subdividing the Manual
according to sections of the regulations
should be retained.

Taken together, these conclusions
have necessitated an editorial revision,
reorganization and republication of the
visa regulations. In order to avoid
confusion, it was decided that any
substantive changes would be published
separately, either before or after the
publication of the reorganized
regulations. Thus, there are no
substantive changes included in this
publication.

The most significant features of the
reorganization are—

1. The creation of a new Part 40 to
include regulatory provisions of general
applicability, thus eliminating
publication of duplicate regulations;

2. The reorganization of Part 41
(nonimmigrants) to group the regulations
into subdivisions dealing with similar
classifications; and

3. The renumbering of Parts 41 and 42
because of the first two changes.

New Part 40 contains two general
subparts—the first containing regulatory
definitions and certain other general
matters, the second containing the
regulations relating to ineligibility to
receive visas and the reliefs from
ineligibility. All of these materials were
included in Parts 41 and/or 42 in the
former regulations.

New Part 41 has been reorganized to
group the regulations relating to the
nonimmigrant classifications into sub-
parts containing related classifications.

New Part 42 has been retained in
substantially the same organization as
previously, except for those changes
required by transfers of material to New
Part 40.

The sections of both Parts 41 and 42
have been renumbered.

Two noteworthy procedural changes
in Part 41 relate first to the elimination
of the distinction between invalidation
and revocation of nonimmigrant visas
and, secondly, to the elimination of the
term “revalidation” of visas. As a result
of the changes, a visa can be revoked
regardless of whether the basis for
ineligibility arose before or after
issuance of the visa since the concepts
of “revocation" and “invalidation” have
been merged.

The use of the term “revalidation’ to
denote a second (or later) visa issued in
the same category has been
discontinued. There was no substantive

distinction between the issuance and
the revalidation of a visa. There
appeared to be no need to maintain the
distinction. All former revalidations
abroad will be treated as visa issuances
under the terms of the regulations in

§ 41.113. What have been termed
revalidations in the United States will
be treated as reissuances in accordance
with the authority in § 41.111(b).

The exemption from the labor
certification requirement of the Act
formerly set forth in § 42.91(a)(14) for
female fiancees seeking nonpreference
visas has been eliminated because it
contained discrimination based on sex,
A gender-neutral exemption from
§ 212(a)(14) of the Act has been
explicitly set forth in § 41.81(c) which
requires fiance(e)s generally to meet the
eligibility standards for an immigrant
visa.

Changes contained in this rule which
were made for administrative reasons
only involve: The elimination of the term
“revalidation" of nonimmigrant visas;
the merging of the concepts of
invalidation and revocation of
nonimmigrant visas; the explication in
§ 41.81 (Fiance(e) of U.S. Citizen) of the
exemption from the labor certification
requirement of the Act for aliens
otherwise eligible for an immigrant visa
and, thus, a nonimmigrant visa under
section 101(a)(15)(K).

In view of the extensive
reorganization of Parts 41 and 42 and as
an additional aid, Tables which show
the restructuring of Title 22, Parts 40, 41
and 42 appear at the end of this
preamble. The information in the Tables
should be of assistance to persons using
the visa regulations.

The changes in the final rule relate to
a reorganization and compilation of
Departmental regulations, and to the
consolidation of substantive rules which
have previously been subject to the
standard rulemaking process.
Additionally, since these amendments
deal solely with agency organization,
procedure and practice, compliance with
the provisions of the:Administrative
Procedure Act (APA) relative to notice
and comment, is not applicable in this
instance and further public comment
would under the circumstances be both
unduly burdensome and unnecessary
within the meaning of 5 U.S.C. 553(b) (A)
and (B).

This publication is also exempt, under
the provisions of section 1(a)(3) of E.O.
12291, from giving notice of a proposed
rulemaking and from a delayed effective
date because the regulations relate to
agency organization and management.

In addition, this rule does not fall
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within the provisions of section 1(b) of REDESIGNATION TABLE REDESIGNATION TABLE
E.O. 12291 or within the criteria of the o ' ‘ 4
Regulatory Flexibility Act since it is not [Part 41—Nonimmigrant Visas] [Part 42—immigrant Visas]
expe v
ecgng:ss :;;- g:og r:?ll?:: z:l,:g.i‘fln%r: :: t Old section New section Old section New section
it expected to have a significant impact
on a substantial number of small L8 55 G 40.1; 41.21; 41.24; C ) ond e b 40.1
entitics: 41.26; 41.27; 40.2

41.101; 41.104 ...| 42.1
List of Subjects in 22 CFR Parts 40, 41 i st asacontons 40.2 . 422
and 42 415..... 411 .| 4211
416 41.2 .| 42.12; 42.21
Aliens, Immigration, Passport and 41.7.... 413 . 42.21
visas. 41.10., 41.11 Ezelzetzed-
Key reorganization tables are herein :::g :}::g.,. | 4223
provided as a guide for the aid of users | 4412 | Deleted. .| 42.24
of the regulations in Title 22 CFR 41.20.... 41,22 42.25
Chapter 1, Subchapter E—Visas, Parts 41.21.. 41,22 z*;g(;a'ed-
40, 41 and 42. Sections of Part 40 are 41.22.. 41.22 | 4231
listed in the first column of the 41.25.. 41.31 "l 4231
Derivation Table, in numerical order, 41.30.. 41.71 | 4233
with the source section or sections in the 41'32" :},‘7,; 42.31
former regulations listed in the second ::‘35" 41.49 4231
column. The Redesignation Tables are 4136 413 42.34
provided for sections of Parts 41 and 42 | 4140 " 4151 :ggg
which have been rearranged and 41.41 4151 4241
renumbered. 41.45.... 41.61 42.42
41.50.... 41.24 42.42
7 5 e 41.53 42.43
DERIVATION TABLE G P | 41.52 42.12
[Part 40—General Provisions] / § 1 S P O R e 41.62 42.12
41.66 41.81 4212
New section O'd section PRIy QR ] 41.54 4212
41.68.... 41.61 4212
40.1—Definitions ......... 42;;;(:)" part); 41.1 (in 3};2,3 ::,ﬁs 32:;3
40.2—Documentation | 41.3; 42.3 z: g; """ :8’3 :g_ga
of Nationals. M T o
40.3—Entry Into 41.145; 42 145 41'102 41:26 4255
Areas Under U.S. 41'104'" 41.27 42.83
Administration. st o s 40.6
40.4—Fumishing 41.150; 42.150 41.110... | 41.101 i
Retords ansd 41.111... | 41.105 b
Information from 41.112... ... 41,104 42‘52
Visa Files for court 41.113.. ...{ 41.108 4261
oty Hing | SR pRtr | 41103 4265
Zg_ﬁ:‘;isis ,o,"ed) """ 41.90; 42.90 41.116 .| 41.103; 41.105 :g:gg
Refusal. 41.117... | 41.103 4262
40.7—Grounds of 41.120... .. 41111 42.63
Ineligibility. 41.121... .| 41,107 4267
40.7(a)—Ineligibility | 41.91(a); 42.91(a) 41.122... | 41.112 42.62; 42.67
under INA 212(a). 41.123... | 41.107 4268
40.7(b)—Failure of 41.91(c); 42.91(b) 41.124... - 41.113 42.71
application to 41.125(f) 41.112 42.71
comply with INA. 41.125(a)-(e), (g) Deleted. 4272
40.7(c)—Former 41.91(d); 42.91(c) 41.126... 41114 4273
exchange visitors. 41.127... .| 41,42 4274
40.7(d)—Alien 42.91(d) 41.128... .| 41,32 4281
entitled to A, E or 41.129... ...| 41.33 42.82
G NIV classification. 41.130... . 41.121 42.61
40.8—Waiver for 41.95 41.132... .| 41.42 403
ineligible 41.134... .| 41,122 40.4
noniramigrant under 41.145... .| 40.3
INA 212(d)(3)(A). 41.150 40.4
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In view of the foregoing, Title 22,
Chapter I, Subchapter E-Visas of the
Code of Federal Regulations is amended
by adding Part 40 and revising Part 41
and Part 42 as follows:

1. Part 40 is added to read as follows:

PART 40—REGULATIONS PERTAINING
TO BOTH NONIMAMIGRANTS AND
IMMIGRANTS UNDER THE
IMMIGRATION AND NATIONALITY
ACT, AS AMENDED

Subpart A—General Provisions

Sec,

40.1 Definitions.

40.2 Documentation of nationals.

40.3 Entry into areas under U.S.
administration.

40.4 Furnishing records and information
from visa files for court proceedings.

Subpart B-Ineligibility
40.6 Basis for refusal.
40.7 Grounds of ineligibility.
40.8 Waiver for ineligible nonimmigrant
under INA 212(d)(3)(A).

Authority: Sec. 104, 66 Stat. 174, 8 U.S.C.
1104; Sec. 109(b)(1), Pub. L. 95-105, 91 Stat.
847.

Subpart A—General Provisions

§40.1 Definitions.

The following definitions supplement
definitions contained in the Immigration
and Nationality Act (INA). As used in
these regulations, the term:

(a) “Accompanying” or “accompanied
by" means not only an alien in the
physical company of a principal alien
but also an alien who is issued an
immigrant visa within 4 months of either
the date of issuance of a visa to, or the
date of adjustment of status in the
United States of, the principal alien, or
the date on which the principal alien
personally appears and registers before
a consular officer abroad to confer
alternate foreign slate chargeability or
immigrant status upon a spouse or child.
An “"accompanying' relative may not
precede the priacipal alien to the United
States.

{b) “Act” means the Immigration and
Nationality Act (or INA), as amended.

(c) “Competent officer," as used in
INA 101(a)(26), means a “consular
officer” as defined in INA 101({a)(9).

(d) “Consular officer,” as used in INA
101{a)(9), includes commissioned
consular officers and the Director of the
Visa Office of the Department and such
other officers as the Director may
designate for the purpose of issuing
nonimmigrant visas only, but does not
include a consular agent, an attache or
an assistant attache. The assignment by
the Department of any Foreign Service
Officer to a diplomatic or consular office
abroad in a position administratively
designated as requiring, solely, partially,

or principally, the performance of
consular functions, and the initiation of
a request for a consular commission,
constitutes designation of the officer as
a “consular officer” within the meaning
of INA 101(a}(9).

(e) “Department™ means the
Department of State of the United States
of America.

{f) “Dependent area” means a colony
or other competent or dependent area
overseas from the governing foreign
state, natives of which are subject to the
limitation prescribed by INA 202(c).

(g) "Documentarily qualified” means
that the-alien has reported that all the
documents specified by the consular
officer as sufficient to meet the
requirements of INA 222{b) have been
obtained, and that necessary clearance
procedures of the consular office have
been completed. This term shall be used
only with respect to the alien's
qualification to apply formally for an
immigrant visa; it bears no connotation
that the alien is eligible to receive a
visa.

{h) “Entitled to immigrant
classification™ means that the alien:

(1) Is the beneficiary of an approved
petition granting immediate relative or
preference status;

(2) Has satisfied the consular officer
as to entitlement to special immigrant
status under INA 101(a)(27); or

(3) Has obtained an individual labor
certification, or is within one of the
professional or occupational groups
listed in Schedule A of the Department
of Labor regulations, or is within one of
the classes described in § 40.7(a)(14) (iii)
and is therefore not within the purview
of INA 212(a)(14).

(i) With respect to alternate
chargeability pursuant to INA 202(b), the
term “foreign state’ is not restricted to
those areas to which the numerical
limitation prescribed by INA 202(a)
applies but includes dependent areas, as
defined in this section.

(j) "INA" means the Immigration and
Nationality Act, as amended.

{k) “INS" means the Immigration and
Naturalization Service.

(1) "Not subject to numerical
limitation" means that the alien is
entitled to immigrant status as an
immediate relative within the meaning
of INA 201(b). or as a special immigrant
within the meaning of INA 101(a)(27),
uniess specifically subject to a limitation
other than under INA 201(a).

(m) “Parent,” “father,”" and “mother,”
as defined in INA 101(b) (2), are terms
which are not changed in meaning if the
child becomes 21 years of age or
marries.

(n) “Port of entry"” means a port or
place designated by the Commissioner
of Immigration and Naturalization at

which an alien may apply to INS for
admission into the United States.

(o) “Principal alien” means an alien
from whom another alien derives a
privilege or status under the law or
regulations.

(p) "Regulation™ means a rule which is
established under the provisions of INA
104(a} and is duly published in the
Federal Register.

(q) "Son" or “daughter" includes only
a person who would have qualified as a
“child" under INA 101(bj(1) if the person
were under 21 and unmarried.

(r) “Western Hemisphere' means
North America (including Central
America), South America and the
islands immediately adjacent thereto
including the places named in INA
101(b)(5).

§40.2 Documentation of nationals.

(a) Nationals of the United States. A
national of the United States shall not
be issued a visa or other documentation
as an alien for entry into the United
States.

(b) Former nationals of the United
States. A former national of the United
States who seeks to enter the United
States must comply with the
documentary requirements applicable to
aliens under the INA.

§40.3 Entry into areas under U.S.
administration.

An immigrant or nonimmigrant
seeking to enter an area which is under
U.S. administration but which is not
within the “United States”, as defined in
INA 101(a)(38), is not required by the
INA to be documented with a visa
unless the authority contained in INA
215 has been invoked.

§ 40.4 Furnishing records and information
from visa files for court proceedings.

Upon recept of a request for
information from a visa file or record for
use in court proceedings, as
contemplated in INA 222(f), the consular
officer must, prior to the release of the
information, submit the request together
with a full report to the Department.

Subpart B—Ineligibility

§40.6 Basis for refusal.

A visa can be refused only upon a
ground specifically set out in the law or
implementing regulations. The term
“reason to believe,” as used in INA
221(g), shall be considered to require &
determination based upon facts or
circumstances which would lead a
reasonable person to conclude that 'the
applicant is ineligible to receive a visa
as provided in INA and as implemented
by the regulations. Consideration shall
be given to any evidence submxttgd
indicating that the ground for a prior
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refusal of a visa may no longer exist.
The burden of proof is upon the
applicant to establish eligibility to
receive a visa under INA 212 or any
other provision of law or regulation.

§40.7 Grounds of ineligibliity.

(a) Aliens ineligible under INA 212(a).
Determinations relating to ineligibility of
aliens under INA 212(a) shall be
governed by the following:

(1)}-(8) Medical grounds of
ineligibility—{i) Decision on eligibility
based on findings of medical doctor. A
finding of a panel physician designated
by the post in whose jurisdiction the
examination is performed pursuant to
INA 212(a)(1) through (8), shall be
binding on the consular officer, except
that the officer may refer a panel
physician finding in an individual case
to USPHS for review.

(ii) Waivers of ineligibility for certain
immigrants. The provisions of INA
212(g) shall apply to an immigrant alien
ineligible under INA 212(a)(1) or (3) or
afflicted with tuberculosis in any form
who is the spouse, unmarried son or
daughter, the minor unmarried lawfully
adopted child, or the parent of a U.S.
citizen, or of an alien lawfully admitted
for permanent residence, or of an alien
who has been issued an immigrant visa.

(7) Physical defect affecting alien’s
ability to earn a living. A consular
officer may issue a visa to an alien who
is within the purview of INA 212(a)(7)
upon receipt of a notice from INS of the
giving of a bond or undertaking in
accordance with INA 213 and INA
221(g)(3), if the consular officer is
satisfied that the giving of such bond or
undertaking removes the likelihood that
the alien might become a public charge
within the meaning of INA 212(a)(15)
and the alien is otherwise eligible to
receive a visa.

(8) Pauper, professional beggar, or
vagrant. The provisions of INA 212(a)(8)
shall apply only in the case of an alien
who is at the time of visa application a
pauper, professional beggar, or vagrant.

(9) Crime involving moral turpitude—
(i) Acts must constitute a crime under
criminal law of jurisdiction where they
occurred. A determination that a crime
involves moral turpitude shall be based
upon the moral standards generally
prevailing in the United States. Before a
finding of ineligibility under INA
212(a)(9) may be made because of an
admission of the commission of acts
which constitute the essential elements
of a crime involving moral turpitude, it
must first be established that the acts
constitute a crime under the criminal
law of the jurisdiction where they
occurred.

(i) Conviction for crime committed
when under age 18. An alien shall not be
ineligible to receive a visa under INA
212(a)(9) by reason of any offense
committed prior to the alien's fifteenth
birthday. Nor shall an alien be ineligible
to receive a visa under INA 212(a)(9) by
reason of any offense committed
between the alien’s fifteenth and
eighteenth birthdays unless such alien
was tried and convicted as an adult for
a felony involving violence as defined in
section 1(1) and section 16 of Title 18 of
the United States Code, An alien tried
and convicted as an adult for a violent
felony offense, as so defined, committed
after having attained the age of fifteen
years, shall be subject to the provisions
of INA 212(a)(9) regardless of whether at
that time juvenile courts existed within
the jurisdiction of the convictions.

(iii) Two or more crimes committed
while under age 18. An alien convicted
of a crime involving moral turpitude or
admitting the commission of acts which
constitute the essential elements of such
a crime and who has committed an
additional crime involving moral
turpitude is ineligible under INA
212(a)(9), even though the crimes were
committed while the alien was under the
age of 18 years.

(iv) Waiver of ineligibility—INA
212(h). If an immigrant visa applicant is
ineligible under INA 212(a)(9) but has
the requisite family relationship to seek
the benefits of INA 212(h), the consular
officer shall advise the alien of the
procedure for applying to INS for relief
under that section. A visa may not be
issued to the alien until the consular
officer has received notification from
INS of the approval of the alien's
application under INA 212(h).

(v} Conviction in absentia. A
conviction in absentia of a crime
involving moral turpitude does not
constitute a conviction within the
meaning of INA 212(a)(9).

(vi) Effect of pardon by appropriate
U.S. authorities/foreign States. An alien
shall not be considered ineligible under
INA 212(a)(9) by reason of a conviction
of a crime involving moral turpitude for
which a full and unconditional pardon
has been granted by the President of the
United States, by the Governor of a
State of the United States, by the former
High Commissioner for Germany acting
pursuant to Executive Order 10062, or by
the United States Ambassador to the
Federal Republic of Germany acting
pursuant to Executive Order 10608. A
legislative pardon or a pardon, amnesty,
expungement of penal record or any
other act of clemency granted by a
foreign state shall not serve to remove a
ground of ineligibility under INA
212(a)(9).

(vii) Political offenses. The term
“purely political offense”, as used in
INA 212(a)(9), includes offenses that
resulted in convictions obviously based
on fabricated charges or predicaled
upon repressive measures against racial,
religious, or political minorities.

(10) Conviction of two or more
offenses—{(i) Waiver of ineligibility—
INA 212(h). If an immigrant visa
applicant is ineligible under INA
212(aj(10) but has the requisite family
relationship to seek the benefits of INA
212(h), the consular officer shall inform
the alien of the procedure for applying to
INS for relief under that section. A visa
may not be issued to the alien until the
consular officer has received
notification from INS of the approval of
the alien’s application under INA 212(h).

(ii) Conviction(s) for crime(s)
committed under age 18. An alien shall
not be ineligible to receive a visa under
INA 212(a)(10) by reason of any offense
committed prior to the alien’s fifteenth
birthday. Nor shall an alien be ineligible
under INA 212(a)(10) by reason of any
offense committed between the alien’s
fifteenth and eighteenth birthdays
unless such alien was tried and
convicted as an adult for a felony
involving violence as defined in section
1(1) and section 16 of Title 18 of the
United States Code. An alien, tried and
convicted as an adult for a violent
felony offense, as so defined, committed
after having attained the age of fifteen
years, and who has also been convicted
of at least one other such offense or any
other offense committed as an adult,
shall be subject to the provisions of INA
212(a)(10) regardless of whether at that
time juvenile courts existed within the
jurisdiction of the conviction.

(iii) Conviction in absentia. A
conviction in absentia shall not
constitute a conviction within the
meaning of INA 212(a)(10).

(iv) Effect of pardon by appropriate
U.S. authorities/foreign States. An alien
shall not be considered ineligible under
INA 212(a)(10) by reason in part of
having been convicted of an offense for
which a full and unconditional pardon
has been granted by the President of the
United States, by the Governor of a
State of the United States, by the former
High Commissioner for Germany acting
pursuant to Executive Order 10062, or by
the United States Ambassador to the
Federal Republic of Germany acting
pursuant to Executive Order 10608. A
legislative pardon or a pardon, amnesty,
expungement of penal record or any
other act of clemency granted by a
foreign state shall not serve to remove a
ground of ineligibility under INA
212(a)(10).
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{v) Poltical offense. The term “purely
political offense”, as used in INA
212(a}(10), includes offenses that
resulted in convictions obviously based
on fabricated charges or predicated
upon repressive measures against racial,
religious. or political minorities.

{vi) Suspended sentence. A sentence
to confinement that has been suspended
by a court of competent jurisdiction is
not one which has been "actually
imposed” within the meaning of INA
212{a)(10).

(11) Polygamy—{i) Nonimmigrants not
subject to INA 212(a)(11). A
nonimmigrant visa applicant is
exempted from the provisions of INA
212(a)(11) by INA 212(d}(1).

(i) Immigrant must personally be a
polygamist. An immigrant visa applicant
who is a member of a religious
organization which tolerates polygamy
is not ineligible under INA 212(a)(11)
unless the alien is personally a
polygamist, or practices or advocates
the practice of polygamy.

(12) Prostitution, procuring, and
related activities—{i) Prostitute defined.
The term “prostitute” means a person
given to promiscuous sexual intercourse
for hire. A finding that an alien has
“engaged” in prostitution must be based
on elements of continuity and regularity,
indicating a pattern of behavior or
deliberate course of conduct entered
into primarily for financial gain or for
other considerations of material value
as distinguished from the commission of
casual or isolated acts.

(ii) Former prostitute ireligible. The
fact that an alien may have ceased to
engage in prostitution shall not serve to
remove the existing ground of
ineligibility under INA 212(a)(12).

(iii) Where prostitution not illegal. A
person who comes under one or more of
the categories of persons described in
INA 212(a)(12) is ineligible to receive a
visa under that section even if the acts
engaged in are not prohibited under the
laws of the foreign country where the
acts occurred.

(iv) Waiver of ineligibility—INA
212{h). If an alien applying for an
immigrant visa is ineligible under INA
212(a)(12) but qualifies for the benefits
of INA 212(h) the consular officer shall
inform the alien of the procedure for
applying to INS for relief under that
provision of law. A visa may not be
issued to the alien until the consular
officer has received notification from
INS of the approval of the alien's
application under INA 212(h).

(13) Immoral sexual act. An alien
shall not be ineligible under INA
212(a)(13). unless the alien's primary
purpose in coming to the United States
is to engage in an immoral sexual act.

(14) Aliens entering the United States
to perform skiiled or unskilled labor—{i)
INA 212{a){14) applies only to certain
immigrant aliens. INA 212(a)(14)
applicable only to immigrant aliens
described in INA 203(a)(3). (6), or (7)
who are seeking to enter for the purpose
of engaging in gainful employment. It
does not apply to nonimmigrant aliens
or to immigrant aliens deseribed in INA
101(a)(27)(A) through (I}, 201(b) or
203(a)(1), (2), (4), or (5). i

(ii) Determination of need for alien’s
labor skills. An alien within one of the
classes described in INA 203(a)(3), (6).
or (7), who seeks to enter the United
States for the purpose of engaging in
gainful employment, is ineligible under
INA 212(a)(14) to receive a visa unless
the Secretary of Labor has certified to
the Attorney General and the Secretary
of State, that—

(A) There are not sufficient workers in
the United States who are able, willing,
qualified, (or equally qualified in the
case of aliens who are members of the
teaching profession or who have
exceptional ability in the sciences or the
arts) and available at the time of
application for a visa and at the place to
which the alien is destined to perform
such skilled or unskilled labor, and

(B) The employment of such alien will
not adversely affect the wages and
working conditions of the workers in the
United States similarly employed.

(iii) Labor certification not required in
certain cases. The following persons are
not considered to be within the purview
of INA 212(a)(14) and do not require a
labor certification:

(A) An alien who establishes to the
satisfaction of the consular officer that
the alien does not intend to seek
employment;

(B) A spouse or child accompanying
or following to join an alien spouse or
parent who either has a labor
certification or is a nondependent alien
not requiring such certification; or

(C) An alien who establishes by
documentary evidence that the purpose
of admission is to engage in an
enterprise in which the alien:

(1) Has invested, or is actively in the
process of investing, capital totaling at
least $100,000;

{2) Will be a prineipal manager of the
enterprise; and

(3) Will employ at least one person in
the United States who is a citizen or an
alien lawfully admitted for permanent
residence, exclusive of the principal
alien and the spouse and children of
such principal alien.

(iv) Western Hemisphere aliens
registered prior to January 1, 1977.
Notwithstanding the provisions. of
paragraphs (a)(14)(i) and (ii) of this

section, an alien who is within the
purview of 22 CFR 42.53(c) is deemed to
have met the requirements of INA
212(a)(14) for the purpose of applying for
an immigrant visa, if the status,
relationship, or other qualification
which formed the basis for the alien’s
original registration as an intending
immigrant still exists when the alien
applies for a visa. If such status,
relationship, or other qualification no
longer exists, the alien must again
become entitled to nonpreference
immigrant classification.

(15) Public charge—{i) Basis for
determination of ineligibility. Any
determination that an alien is ineligible
under INA 212(a)(15) must be predicated
upon circumstances indicating that the
alien will probably become a public
charge after admission.

(ii) Posting of bond. A consular officer
may issue a visa to an alien who is
within the purview of INA 212(a)(15)
upon receipt of notice from INS of the
giving of a bond or undertaking in
accordance with INA 213 and INS
221(g), provided the officer is satisfied
that the giving of such bond or
undertaking removes the likelihood that
the alien might become a public charge
within the meaning of this section of the
law and that the alien is otherwise
eligible in all respects.

(iii) Prearranged employment. An
immigrant visa applicant relying on an
offer of prearranged employment to
establish eligibility under INA
212(a)(15), other than an offer of
employment certified by the Department
of Labor pursuant to INA 212(a)(14),
must establish the offer of employment
by a document that confirms the
essential elements of the employment
offer. Any decument presented to
confirm the employment offer must be
sworn and subscribed to before a notary
public by the employer or an authorized
employee or agent of the employer. The
signer's printed name and position or
other relationship with the employer
must accompany the Signature.

(iv) Significance of income poverly
guidelines. An immigrant visa applicant
relying solely on personal income to
establish eligibility under INA
212(a)(15), who does not demonstrate an
annual income above the income
poverty guidelines published by the
Office of the Assistant Secretary for
Planning and Evaluation, Department qf
Health and Human Services, and who is
without other adequate financial
resources, shall be presumed ineligible
under INA 212(a)(15). )

(16)-{17) Alien deported—i) Aliens
excluded and deported under INA
212(a)(16). An alien who was excluded
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and departed from the United States
under INA 212(a)(16) may not be issued
a visa within 1 year from the date of
deportation unless the alien has
obtained permission from INS to reapply
for admission.

(ii) Aliens arrested and deported or
removed from the United States under
INA 212{a)(17). An alien who was
arrested and deported from the United
States or who was removed from the
United States as stated in INA 212(a)(17)
shall not be issued a visa unless the
alien has remained outside the Uniled
States for at least five successive years
following the last deportation or
removal or has obtained permission
from the Immigration and Naturalization
Service to reapply for admission to the
United States.

(18) Stowaways. INA 212(a)(18) is nol
applicable at the time of visa
application.

(19) Fraud and misrepresentation—{i)
Fraud and misrepresentation and INA
212{a)(19) applicability to certain
refugees. An alien who seeks to procure,
or has sought to procure, or has
procured a visa, other documentation, or
enlry into the United States or other
benefit provided under the Act by fraud
or willfully misrepresenting a material
fact at any time shall be ineligible under
INA 212(a)(19); provided, that the
provisions of this paragraph are not
applicable if the fraud or
misrepresentation was committed by an
alien at the time the alien sought entry
into a country other than the United
States or obtained travel documents as
a bona fide refugee and the refugee was
in fear of being repatriated to a former
homeland if the facts were disclosed in
connection with an application for a
visa to enter the United States; pravided
further, that the fraud or
misrepresentation was nol committed
by such refugee for the purpose of
evading the quota or numerical
restrictions of the U.S. immigration laws,
or investigation of the alien's record at
the place of former residence or
elsewhere in connection with an
application for a visa.

(ii) Misrepresentation in application
under Displaced Persons Act or Refugee
Relief Act. Subject to the conditions
stated in paragraph (a}(19)(i) of this
seclion, an alien who is found by the
consular officer te have made a willful
misrepresentation within the meaning of
section 10 of the Displaced Persons Aet
of 1948, as amended, for the purpose of
gaining admission into the United States
as an eligible displaced person, or to
have made material misrepresentation
within the meaning of section 11(e) of
the Refugee Relief Act of 1953, as
amended, for the purpose of gaining

admission into the United States as an
alien eligible thereunder, shall be
considered ineligible under the
provisions of INA 212{a){19).

(iii) Waiver of ineligibility—INA
212{i). If an alien applying for an
immigrant visa is ineligible under INA
212{a)(19) but qualifies to seek the
benefits of INA 212(i}, the consular
officer shall advise the alien of the
procedure for applying to INS for relief
under that provision of law. A visa may
not be issued to the alien until the
consular officer has received
notification from INS of the approval of
the alien’s application under INA 212(i).

(20) Immigrant documentary
requirements. INA 212{a)(20) is not
applicable at time of visa application.
(For waiver of documentary
requirements for immigrants see 22 CFR
42.1 and 42.2))

(21) Noncompliance with INA 203.
INA 212{a){21) is not applicable at time
of visa application.

(22) Alien whae is ineligible for U.S.
citizenship er who departed to avoid
service in the Armed Forces—{i)
Applicability to nanimmigrants. An
alien is ineligible for a nonimmigrant
visa under INA 212(a)(22) only if, having
had at the time other than nonimmigrant
status, the alien departed from or
remained outside the United States
between September 8, 1939 and
September 24, 1978 to avoid or evade
training or serviee in the U.S. Armed
Forces.

(ii) Applicability to immigrants. An
alien shall be ineligible to receive an
immigrant visa under INA 212(a)(22) if
the alien either is ineligible to
citizenship or departed from or
remained outside the United States
between September 8, 1939 and
September 24, 1978, to avoid or evade
training or service in the United States
Armed Forces.

(23) Controiled substance violators—
(i) Date of conviction not pertinent. An
alien shall be ineligible under INA
212{a){23) irrespective of whether the
conviction for a violation of or for
conspiracy to violate any law or
regulation relating to a controlled
substance, as defined in the Controlled
Substance Act (21 11.S.C. 802), occurred
before, on, or after October 27, 1986.

(it} Waiver under INA 212(h). If an
immigrant visa applicant is ineligible
under INA 212{a}(23) for possession of
30 grams or less of marijuana but has
the requisite family relationship to seek
the benefits of INA 212(h), the consular
officer shall inform the alien of the
procedure for applying to INS for relief
under that section. A visa may not be
issued to the alien until the consular
officer has received notification from

INS of the approval of the alien’s
application under INA 212(h).

(24) (INA 212fa}{24) was repealed by
the Act of November 14, 1986 (Pub. L.
99-653) [Reserved].)

(25) Hliterates. INA 212(a)(25] is not
applicable to nonimmigrants or the
following classes or immigrants:

(i) Permanent residents. An alien who
has been lawfully admitted for
permanent residence and is returning
from a temporary visit abroad;

{ii) Certain children. An alien who is
not over 16 years of age;

(iii) Persons physically incapacitaled.
An alien who is physically incapable of
reading;

(iv) Certain relatives. An alien whe is
the parent, grandparent, spouse, son or
daughter of an alien independently
eligible to receive a visa, or of an alien
lawfully admitted for permanent
residence, or of a U.S. citizen, if
accompanying such eligible alien or
accompanying or coming to join such
citizen or lawfully admitted alien in the
United States; or

(v) Certain persecutees. An alien who
seeks admission to the United States to
avoid religious persecution in the
country of the alien's last permanent
residence whether such persecution is
evidenced by overt acts or by laws or
governmental regulations that
discriminate against the alien or any
group to which the alien belongs
because of religious faith.

(28) Nonimmigrant documentary
requirements. A passport which is valid
indefinitely for the return of the bearer
to the country whose government issued
such passport shall be deemed to have
the required minimum period of validity
as specified in INA 212{a}(26).

{27) Prejudicial activity. [Reserved|

(28) Affiliates and members of
proscribed organizations—ii) Definition
of “affiliate”. The term “affiliate,” as
used in INA 212(a)(28){C) and (1), means
an organization which is related to. or
identified with, a proseribed association
or party, including any section,
subsidiary, branch, or subdivision
thereof, in such close association as to
evidence an adherence to or a
furtherance of the purposes and
objectives of such association or party.
or as to indicate a working alliance to
bring fruition the purposes and
objectives of the proscribed association
or party. An organization which gives,
loans, or promises support, money, or
other thing of value for any purpose to
any proscribed association or party is
presumed to be an “affiliate’” of such
association or party, but nothing
contained in this paragraph shall be
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construed as an exclusive definition of
the term “affiliate.”

(ii) Service in Armed Forces. Service,
whether voluntary or not, in the armed
forces of any country shall not be
regarded, of itself, as constituting or
establishing an alien's membership in,
or affiliation with; any proscribed party
or organization, and shall not, of itself,
constitute a ground of ineligibility to
receive a visa.

(iii) Voluntary service in a political
capacity. Voluntary service in a political
capacity shall constitute affiliation with
the political party or organization in
power at the time of such service.

(iv) Voluntary membership after age
16. If an alien continues or continued
membership in or affiliation with a
proscribed organization on or after
reaching 16 years of age, only the alien's
activities after reaching that age shall be
pertinent to a determination of whether
the continuation of membership or
affiliation is or was voluntary.

(v) “Operation of law" defined. The
term "operation of law", as used in INA
212(a)(28)(1)(i), includes any case
wherein the alien automatically, and
without personal acquiescence,
automatically became a member of or
affiliated with a proscribed party or
organization by official act,
proclamation, order, edict, or decree.

(vi) Membership in organization
advocating totalitarian dictatorship in
U.S. In accordance with the definition of
“totalitarian party” contained in INA
101(a)(37), a former or present voluntary
member of, or an alien who was, or is,
voluntarily affiliated with a
noncommunist party, organization, or
group, or of any section, subsidiary,
branch, affiliate or subdivision thereof,
which during the time of its existence
did not or does not advocate the
establishment in the United States of a
totalitarian dictatorship, is not
considered ineligible under INA
212(a)(28)(C) to receive a visa, unless
the alien is known or believed by the
consular officer to advocate, or to have
advocated, personally, the
establishment in the United States of a
totalitarian dictatorship within the
meaning of INA 212(a)(28)(D).

(vii) “Actively opposed” explained.
The words “actively opposed," as used
in INA 212(a)(28)(I)(ii), shall be
considered as embracing speeches,
writings, and other overt or covert
activities in opposition to the doctrine,
program, principles, and ideology of the
party or organization, or the section,
subsidiary, branch, or affiliate or
subdivision thereof, of which the alien
was formerly a voluntary member.

(29) Espionage, sabotage, or other
subversive activities. [Reserved]

(30) Alien accompanying excludable
alien. INA 212(a)(30) is not applicable at
time of visa application,

(31) Alien who aided illegal entrant.
[Reserved]

(32) Foreign medical graduates. INA
212(a)(32) is not applicable to
nonimmigrant aliens and is applicable
only to immigrant aliens in the classes
described in INA 203(a) (3), (), and (7)
(other than those who come within such
classes by virtue of INA 203(a)(8)).

(33) Certain former Nazis. [Reserved]

(b) Failure of application to comply
with INA.—(1) Refusal under INA
221(g). The consular officer shall refuse
an alien’s visa application under INA
221(g)(2) as failing to comply with the
provisions of INA or the implementing
regulations if:

(i) The applicant fails to furnish
information as required by law or
regulations;

(ii) The application contains a false or
incorrect statement other than one
which would constitute a ground of
ineligibility under INA 212(a)(19);

(iii) The application is not supported
by the documents required by law or
regulations;

(iv) The applicant refuses to be
fingerprinted as required by law or
regulations;

(v) The necessary fee is not paid for
such application or for the issuance of
the immigrant visa;

(vi) The alien fails to swear to, or
affirm, the application before the
consular officer; or

(vii) The application otherwise fails to
meet specific requirements of law or
regulations for reasons for which the
alien is responsible.

(2) Reconsideration of refusals, A
refusal of a visa application under
paragraph (b)(1) of this section does not
bar reconsideration of the application

upon compliance by the applicant with

the requirements of INA and the
implementing regulations or
consideration of a subsequent
application submitted by the same
applicant.

(c) Certain former exchange visitors.
An alien who was admitted into the
United States as an exchange visitor, or
who acquired such status after
admission, and who is within the
purview of INA 212(e) as amended by
the Act of April 7, 1970, (84 Stat. 116)
and by the Act of October 12, 1976, (90
Stat. 2301), is not eligible to apply for or
receive an immigrant visa or a
nonimmigrant visa under INA 101(a)(15)
(H), (K), or (L), notwithstanding the
approval of a petition on the alien's
behalf, unless:

(1) It has been established that the
alien has resided and has been

physically present in the country of the
alien's nationality or last residence for
an aggregate of at least 2 years
following the termination of the alien's
exchange visitor status as required by
INA 212(e), or

(2) The foreign residence requirement
of INA 212(e) has been waived by the
Attorney General in the alien's behalf.

(d) Alien entitled to A, E, or G
nonimmigrant classification. An alien
entitled to nonimmigrant classification
under INA 101(a)(15) (A), (E) or (G) who
is applying for an immigrant visa and
who intends to continue the activities
required for such nonimmigrant
classification in the United States is not
eligible to receive an immigrant visa
until the alien executes a written waiver
of all rights, privileges, exemptions and
immunities, which would accrue by
reason of such occupational status.

§40.8 Waiver for ineligible nonimmigrant
under INA 212(d)(3)(A).

(a) Report or recommendation
submitted to Department. Except as
provided in paragraph (b) of this section,
consular officers may, upon their own
initiative, and shall, upon the request of
the Secretary of State or upon the
request of the alien, submit a report to
the Department for possible
transmission to the Attorney General
pursuant to the provisions of INA
212(d)(3)(A) in the case of an alien who
is classifiable as a nonimmigrant but
who is known or believed by the
consular officer to be ineligible to
receive a nonimmigrant visa under the
provisions of INA 212(a), other than for
§ 40.7(a) (27), (29), and (33).

(b) Delegated approval authority.—(1)
Consular officers. A consular officer
may, in certain categories defined by the
Secretary of State, approve on behalf of
the Attorney General a recommendation
by a consular officer, other than the
approving officer, that the temporary
admission of an alien ineligible to
receive a visa solely under section
212(a)(28)(C) of the Act be authorized
under the provisions of section
212(d)(3)(A) of the Act;

(2) Designated INS officers abroad. A
consular officer may, in certain
categories defined by the Secretary of
State, recommend directly to designated
INS officers that the temporary
admission of an alien ineligible to
receive a visa, other than an alien
described in paragraph (b)(1) of this
section, be authorized under INA
212(d)(3)(A).

(c) Attorney General may impose
conditions. When the Attorney Gpneral
authorizes the temporary admission of
an ineligible alien as a nonimmigrant
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and the consular officer is so informed,
the consular officer may proceed with
the issuance of a nonimmigrant visa to
the alien, subject to the conditions, if
any, imposed by the Attorney General,
2. Part 41 is revised to read as follows:

PART 41—VISAS: DOCUMENTATION
OF NONIMMIGRANTS UNDER THE
IMMIGRATION AND NATIONALITY
ACT, AS AMENDED

Subpart A—Passport and Visas Not
Required for Certain Nonimmigrants

See.

41.1 Exemption by law or treaty from
passporl and visa requirements.

41.2 Waiver by Secretary of State and
Attorney General of passport and/os
visa requirements for certain calegories
of nonimmigrants.

41.3 Waiver by joint action of consular and
immigration officers of passport and/or
visa requirements.

Subpart B—Classification of
Nonimmigrants

411t Entitlement to nonimmigrant status.
4112 Classfication symbols.

Subpart C—Foreign Government Officials

4121 General.

41.22  Officials of foreign governments.

41.23 Accredited officials in transit.

41.24 International organization aliens.

41.25 NATO representatives, officials, and
employees.

41.26 Diplomatic visas.

41.27 Official visas.

Subpart D—Temporary Visitors

41.31 Temporary visitors for business or
pleasure.

4132 Nonresident alien Mexican border
crossing identification cards; combined
border erossing identification cards and
B-1/B-2 visitor visa.

41.33 Nonresident alien Canadian border
crossing identification card (BCC).

Subpart E—Crewman and Crew-List Visas
4141 Crewmen.

41.42 Crew-List visas.

Subpart F—Business and Media Visas

4151 Treaty trader or investor.

41.52  Information media representative.

41.583 Temporary workers and trainees,

41.54 Intracompany transferees (executives,
managers, and specialists).

Subpart G—Students and Exchange
Visitors

1161 Students—academic and
nonacademic,
41.82 Exchange visitors.

Subpart H—Transit Aliens
4171 Transit aliens.

Subpart I—Finance(e) of a U.S. Citizen
41.81 Fiance(e) of a U.S. citizen.

3ubl;part J—Appilication for Nonimmigrant

41101 Place of application.

41.102 Personal appearance of applicant.

41.103 Filing an application and form OF-
156.

41.104 Passport requirements.

41.105 Supporting documents and
fingerprinting.

41.106 Processing.

41.107 Visa fees.

41.108 Medical examination,

Subpart K—issuance of Nonimmigrant Visa
41.111  Authority to issue visa.

41112 Validity of visa.

41.113 Procedures in issuing visas.

41114 Transfer of visas.

Subpart L~-Refusals and Revocations
41.121 Refusal of individual visas.
41.122 Revocation of visas.

Authority: Sec, 104, 66 Stat. 174, 8 US.C.
1104; Sec. 109(b)(1), Pub. L. 95-105, 91 Stat.
847,

Subpart A-Passport and Visas Not
Required for Certain Nonimmigrants

§41.1 Exemption by law or treaty from
passport and visa requirements.

Nenimmigrants in the following
categories are exempt from the passport
and visa requirements of INA 212(a}(26}):

(a) Alien members of the U.S. Armed
Forces. An alien member of the U.S.
Armed Forces in uniform or bearing
proper military identification, whao has
not been lawfully admitted for
permanent residence coming to the
United States under official orders or
permit of such Armed Forces. (Sec. 284,
86 Stat. 232; 8 U.S.C. 1354.)

(b) American Indians born in Canada.
An American Indian born in Canada,
having at least 50 per centum of bload of
the American Indian race (Sec. 289, 66
Stat. 234; 8 U.S.C. 1359.)

(c) Aliens entering from Guam, Puerto
Rico, or the Virgin Islands. An alien
departing from Guam, Puerto Rice, or
the Virgin Islands of the United States,
and seeking to enter the continental
United States or any other place under
the jurisdiction of the United States
(Sec. 212, 66 Stat. 188; 8 U.S.C. 1182.)

{d) Armed Services personnel of a
NATO member. Personnel belonging to
the armed serviees of a government
which is a Party to the North Atlantic
Treaty and which has ratified the
Agreement Between the Parties to the
North Atlantic Treaty Regarding the
Status of Their Forces, signed at London
on June 19, 1951, and entering the United
States under Article III of that
Agreement pursuant to an individual or
collective movement order issued by an
appropriate agency of the sending state
or of NATO (TIAS 2846; 4 U.S.T. 1792.)

(e) Armed Services personnel
attached to a NATO headquarters in the
United States. Personnel attached to a
NATO Headquarters in the United

States set up pursuant to the North
Atlantic Treaty, belonging to the armed
services of a government which is a
Party to the Treaty and entering the
United States in connection with their
official duties under the provisions of
the Protocol on the Status of
International Military Headquarters Set
Up Pursuant to the Nerth Atlantic
Treaty (TTIAS 2978; 5 U.S.T. 875.)

(f) Aliens entering pursuant to
International Beundary and Walter
Commission Treaty. All personnel
employed either directly or indirectly on
the construction, operation, or
maintenance of works in the United
States undertaken in accordance with
the treaty concluded on February 3,
1944, between the United States and
Mexico regarding the functions of the
International Boundary and Water
Commission. and entering the United
States temporarily in connection with
such empleyment (59 Stat. 1252; TS 994.)

§41.2 Waiver by Secretary of State and
Attorney General of passport and/or visa
requirements for certain categories of
nonimmigrants.

Pursuant te the autharity of the
Secretary of State and the Attorney
General under INA 212(d)(4), the
passport and/or visa requirements of
INA 212(a)(26) are waived as specified
below for the following categories of
nonimmigrants:

(a) Canadian nationals. A passport is
not required except after a visit outside
the Western Hemisphere. A visa is not
required.

(b) Aliens resident in Canada or
Bermuda having a common nationality
with nationals of Canada or with British
subjects in Bermuda. A passport is not
required except after a visit outside the
Western Hemisphere. A visa is not
required.

(c) Babaemian nationals and British
subjects restdent in the Bahamas. A
passport is required. A visa is not
required if, prior to the embarkation of
such an alien for the United States on a
vessel or aircraft, the examining U.S.
immigration officer at Freeport or
Nassau determines that the individual is
clearly and beyond a doubt entitled to
admission.

(d) British subjects resident in the
Cayman Islands or in the Turks and
Caicos Islands. A passport is required.
A visa is not required if the alien arrives
directly from the Cayman Islands or the
Turks and Caicos Islands and presents a
current certificate from the Clerk of
Court of the Cayman Islands or the
Turks and Caicos Islands indicating no
criminal record.
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(e) British, French, and Netherlands
nationals and nationals of certain
adjacent islands of the Caribbean which
are independent countries. A passport is
required. A visa is not required of a
British, French or Netherlands national,
or of a national of Antigua, Barbados,
Grenada, Jamaica, or Trinidad and
Tobago, who has residence in British,
French, or Netherlands territory located
in the adjacent islands of the Caribbean
area, or has residence in Antigua,
Barbados, Grenada, Jamaica, or
Trinidad and Tobago, if the alien:

(1) Is proceeding to the United States
as an agricultural worker; or

(2) Is the beneficiary of a valid,
unexpired, indefinite certification
granted by the Department of Labor for
employment in the Virgin Islands of the
United States and is proceeding thereto
for employment, or is the spouse or child
of such an alien accompanying or
following to join the alien.

(f) Nationals and residents of the
British Virgin Islands proceeding to the
Virgin Islands of the United States. A
passport is required. A visa is not
required of a national of the British
Virgin Islands who resides therein and
is proceeding to the Virgin Islands of the
United States.

(8) Mexican nationals. (1) A visa and
a passport are not required of a Mexican
national in possession of a border
crossing identification card and
applying for admission as a temporary
visitor for business or pleasure from
contiguous territory.

(2) A visa is not required of a Mexican
national possessing a border crossing
identification card and applying for
admission to the United States as a
temporary visitor for business or
pleasure or in transit from
noncontiguous territory.

(3) A visa is not required of a Mexican
national employed as a crew member on
an aircraft belonging to a Mexican
company authorized to engage in
commercial transportation into the
United States.

(4) A visa is not required of a Mexican
national bearing a Mexican diplomatic
or official passport who is a military or
civilian official of the Federal
Government of Mexico entering the
United States for a stay of up to 6
months for any purpose other than on
assignment as a permanent employee to
an office of the Mexican Federal
Government in the United States. A visa
is also not required of the official's
spouse or any of the official's dependent
family members under 19 years of age
who hold diplomatic or official
passports and are in the actual company
of the official at the time of entry. This
waiver does not apply to the spouse or

any of the official's family members
classifiable under INA 101(a)(15]) (F) or
(M).

(h) Natives and residents of the Trust
Territory of the Pacific Islands. A visa
and a passport are not required of a
native and resident of the Trust
Territory of the Pacific Islands who has
proceeded in direct and continuous
transit from the Trust Territory to the
United States.

(i) Aliens in immediate transit without
visa (TWOV). A passport and visa are
not required of an alien in immediate
and continuous transit through the
United States in accordance with the
terms of an agreement entered into
between the carrier and INS on Form I-
426, Immediate and Continuous Transit
Agreement Between a Transportation
Line and United States of America,
pursuant to INA 238(d) to ensure transit
through and departure from the United
States en route to a specified foreign
country. The alien must be in possession
of travel documentation establishing
identity, nationality, and ability to enter
a country other than the United States.
This waiver of visa and passport
requirement is not available to an alien
who is a citizen of Afghanistan,
Bangladesh, Cuba, India, Iran, Iraq,
Libya, Pakistan or Sri Lanka. This
waiver of visa and passport
requirements is also not available to an
alien who is a citizen of North Korea
(“Socialist Peoples’ Republic of Korea™)
or Vietnam (*“Socialist Republic of
Vietnam"), and is a resident of one of
the said countries. It is, on a basis of
reciprocity, available to a national of
Albania, Bulgaria, Czechoslovakia,
Estonia, the German Democratic
Republic, Hungary, Latvia, Lithuania,
Mongolian People’s Republic, People's
Republic of China, Poland, Romania, or
the Union of Soviet Socialist Republic,
resident in one of those countries, only if
he is transiting the United States by
aircraft of a transportation line
signatory to an agreement with the
Immigration and Naturalization Service
on Form 1-426 on a direct through flight
which will depart directly to a foreign
place from the port of arrival.

(j) Individual cases of unforeseen
emergencies. A visa and passport are
not required of an alien if, either prior to
the alien's embarkation abroad or upon
arrival at a port of entry, the responsible
INS district director in charge of the port
of entry concludes, with the concurrence
of the Director of the Visa Office, that
the alien was unable to obtain the
required documents because of an
unforeseen emergency.

(k) Fiance(e) of a U.S. citizen.
Notwithstanding the provisions of
paragraphs (a) through (h) of this

section, a visa is required of an alien
described in such paragraphs who is
classified, or who seeks classification,
under INA 101(a)(15)(K).

§41.3 Waiver by Joint action of consular
and immigration officers of passport and/
or visa requirements.

Under the authority of INA 212(d)(4).
the documentary requirements of INA
212(a)(26) may be waived for any alien
in whose case the consular officer
serving the port or place of embarkation
is satisfied after consultation with, and
concurrence by, the appropriate
immigration officer, that the case falls
within any of the following categories:

(a) Residents of foreign contiguous
territory; visa and passport waiver. An
alien residing in foreign contiguous
territory who does not qualify for any
waiver provided in §41.1 andis a
member of a visiting group or excursion
proceeding to the United States under
circumstances which make it
impractical to procure a passport and
visa in a timely manner.

(b) Aliens for whom passport
extension facilities are unavailable;
passport waiver. As alien whose
passport is not valid for the period
prescribed in INA 212(a)(26) and who is
embarking for the United States at a
port or place remote from any
establishment at which the passport
could be revalidated.

(c) Aliens precluded from obtaining
passport extensions by foreign
government restrictions; passport
waiver. An alien whose passport is not
valid for the period prescribed in INA
212(a)(26) and whose government, as a
matter of policy, does not revalidate
passports more than 6 months prior to
expiration or until the passport expires.

(d) Emergent circumstances; visa
waiver. An alien well and favorably
known at the consulat office, who was
previously issued a nonimmigrant visa
which has expired, and who is
proceeding directly to the United States
under emergent circumstances which
preclude the timely issuance of a visa.

(e) Members of armed forces of
foreign countries; visa and passport
waiver. An alien on active duty in the
armed forces of a foreign country and a
member of a group of such armed forces
traveling to the United States, on behalf
of the alien’s government or the United
Nations, under advance arrangements
made with the appropriate military
authorities of the United States. The
waiver does not apply to a citizen or
resident of Albania, Bulgaria, Cuba,
Czechoslovakia, Estonia, German
Democratic Republic, Hungary, Latvia,
Lithuania, Mongolian People’s Republic,
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North Korea (Democratic People's
Republic of Korea), Vietnam (Socialist
Republic of Vietnam), People's Republic
of China, Poland, Romania, or the Union
of Soviet Socialist Republics.

(f) Landed immigrants in Canada;
passport waiver. An alien applying for a
visa at a consular office in Canada:

(1) Who is a landed immigrant in
Canada;

(2) Whose port and date of expected
arrival in the United States are known;
and

(3) Who is proceeding to the United
States under emergent circumstances
which preclude the timely procurement
of a passport or Canadian certificate of
identity.

(8) Authorization to individual
consular office; visa and/or passport
waiver. An alien within the district of a
consular office which has been
authorized by the Department, because
of unusual circumstances prevailing in
that district, to join with immigration
officers abroad in waivers of
documentary requirements in specific

calegories of cases, and whose case
falls within one of those categories.

Subpart B—Classification of
Nonimmigrants.

§41.11 Entitlement to nonimmigrant
status.

(a) Presumption of immigrant status
and burden of proof. An applicant for a
nonimmigrant visa shall be presumed to
be an immigrant until the consular
officer is satisfied that the applicant is
entitled to a nonimmigrant status
described in INA 101(a)(15) or otherwise
established by law or treaty. The burden
of proof is upon the applicant to
establish entitlement for nonimmigrant
status and the type of nonimmigrant
visa for which application is made.

(b) Aliens unable to establish
nonimmigrant status, (1) A
nonimmigrant visa shall not be issued to
an alien who has failed to overcome the
presumption of immigrant status
established by INA 214(b). An alien
shall be considered to have established
bona fide nonimmigrant status only if

the consular officer is satisfied that his
case falls within one of the
nonimmigrant categories described in
INA 101(a)(15) or otherwise established
by law or treaty.

(2) In a borderline case in which an
alien appears to be otherwise entitled to
receive a visa under INA 101(a)(15)(B) or
(F) but the consular officer concludes
that the maintenance of the alien's
status or the departure of the alien from
the United States as required is not fully
assured, a visa may nevertheless be
issued upon the posting of a bond with
the Attorney General under terms and
conditions prescribed by the consular
officer.

§41.12 Ciassification symbols.

A visa issued to a nonimmigrant alien
within one of the classes described in
this section shall bear an appropriate
visa symbol to show the classification of
the alien. The symbol shall be inserted
in the space provided in the visa stamp.
The following visa symbols shall be
used:

Section of law or real

Class Gitation Y | visa symbol
Amb o , career, diph or sar officer, and bers of i diate family. 101(a)(15)(A)@ | A-1
Other foreign g official or employee, and t I J family 101 (@) 15)A)H) | A-2
Attend servant, or p wloyee of A-1 and A-2 classes, and members of immeidate family 101(a)(15KA)Gi) | A-3
Temporary visitor for b 101{a)(15)(B) | B-1
Temporary visitor for p 101(a)(15)(8) | B-2
Temporary visitor for b and p 101(a)(15)(B) | B-1 and B-2
Alien in transit : 101(a15)4C) | C-1
Alien in transit to United Nations Headquarters District under 11(3), (4), or (5) of the Headquarters Agreement with the United NatIONS ...............cccc.iioe 101(a)(15)(C) | C-2
Fi o official, bers of i diate family, attendant, servani, or personal employes, in transit 212(d)(8) | C-3
Crew member (ship or aircraft 101(a)(15)D) | D
Treaty trader, sp and ch 101(a)(1SKEN) | E-1
Treaty . SP and chi 101(@)(1SNE)W) | E-2
Student (a or | 101(@)(15)(F)() | F-1

101(@)(15)(F)(W) | F-2

Spouse and children of alien classified F-1...
Princi i of

P g foreign
immediate family.
ive of

9 to ga , repe

gnized foreign o

101(a)(15)G)()) | G-1
101{a)(15)(G)i) | G-2

Other 10 inter orgar and bers of e SRR e S S e Sk
Rep ive of gnized or foreign g i ional organization, and of i diate family

| ganization officer or employee, and members of immaediate family

A servanl, or p ! employes ol G-1, G-2, G-3, and G4 cl and bers of diate family

Temporary worker of disti merit and ability

101(@)(15)(G)G) | G-3
101(a)(15)(GN) | G-4

101(@l15MG)(v) | G-5

101(a)(15)(HK)) | H-1

emporary worker performing agricultural services unavailable in the United Statos

T 101(@)(15)(H)(iNa) | H-2(A)
Temporary worker per g other services unavaiiable in the United States 101(@)(15)(H)i)(b) | H-2(8)
Trainee......... 101(a)(15)(H)() | H-3
Spouse and children of alien classified H-1, H-2, or H-3 101(@)(15)(H) | H-4
Rep ive of foreign inf ion media, sp and chik 101(@)05)() | |
Exchange visitor 101{a)15)(Y) | J-1
Spouse and children of alien classified J-1 101(@){15)() | J-2
Fiance (e) of U.S. citizen 101(@)(15KK) | K-1
Children of alien classified K-1 101{a)(15)(K) | K-2
Int itiy tal, and specialized p | continuing employ with intemnational firm or corp 101(a)(15)L) | L-1
L-2
M-1

pany (e 3 0
Spouse and children of alien classified L-1
Student ( jonal or other i d

101(a)(15)(L)

Spouse and children of alien classified M-1

101(a)(15){M)Ki)

1
n

The parent of an allen child classified SK-3 under section 101(@)(27)(H ()

101(a)(15)(M)(ii) | M

101(a)(15)(N); 100 Stat. | N-8

3359
The child of parent classified N-8 or of alien classified SK-1; SK-2; SK-4 under section 101{a)(27)(!)(#).(i), or (iv) 101(a)(15)(N). 100 Stat. | N-9
3359

Principal p P of M State to NATO (including any of its subsidi y bodies) in the United States and resident | Art. 12, 6 UST 1094, Art. | NATO-1
members of ! representative’s official staff; S Y ., Deputy S y G B S G | and Executi 20, 5 UST 1098
Secretary of NATO: other permanent NATO officials of simiar rank; and members of immediate family.

Other representatives of Member States 1o NATO (including any of its idiary b [ ing rep ives, advisers and technical expents of | An, 13, 5 UST 1094, Art. | NATO-2
delegations, and bers of i L family.dependentsolnmnbafoulorceenteﬂngmwcordmmmmeplow'sionsofmeNATOS:alus- 1,4 UST 1794, Art, 3, 4
'Of—FOfces Agreement or in accordance with the provisions of the Protoco! on tha Status of International Miiitary Headquarters, members of such a UST 1796
orce o issued visas,

O"hC!al Clerical staff ace ying a repr of Member State to NATO (i ding any of its subsidiary b and b of & o Art. 14, 5 UST 1098 | NATO-3
amily. .

Officials of NATO (ather than those classifiable under NATO-1) and of immediate family oot Art. 18, 5 UST 1098 | NATO-4

Experts, other than NATO officials classifiable under the symbol NATO-4, employed on missions on behall of NATO and their L IR S Art. 21, 5 UST 1100 | NATO-5

Members of a civilian component accompanying a force. entering in accordance with the provisions of the NATO Status-of-Forces Agreement;
members of a civilian P d to.or loyed by an Allied. .

Headquarters under the Protocol on the Status-of | Military Headquarters Set Up P to the North Atiantic Treaty, and their | Art. 1, 4 UST 1794, Art | NATO-6

3,5 UST 877
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Class Section of law ortrealy | visa symbol
Attendanl, servant, or personal employee of NATO-1, NATO-2, NATO-3, NATO-4, NATO-5, and NATO-6 ¢l and bers of i diate family.. Ang, 12-20, 5 UST | NATO-7

Subpart C—Foreign Government
Ofiicials

§41.21 General

(a) Definitions. In addition to
pertinent INA definitions, the following
definitions are applicable:

(1) "Accredited,” as used in INA
101(a)(15)(A), 101{a)(15)(G), and
212(d)(8), means an alien holding an
official position, other than an honorary
official position, with a government or
international organization and
possessing a travel document or other
evidence of intention to enter or transit
the United States to transact official
business for that government or
international organization.

(2) “Attendants," as used in INA
101(a)(15)(A)(iii), 101(a)(15)(G)(v), and
212(d)(8), and in the definition of the
NATO-7 visa symbol, means aliens paid
from the public funds of a foreign
government or from the funds of an
international organization,
accompanying or following to join the
principal alien to whom a duty or
service is owed.

(3) “Immediate family," as used in
INA 101(a)(15)(A), 101(a)(15)(G), and
212(d)(8), and in classification under the
NATO-1 through NATQ-5 visa symbols,
means the spouse and unmarried sons
and daughters, whether by bloed or
adoption, who are not members of some
other household, and who will reside
regularly in the household of the
principal alien. “Immediate family" also
includes any other close relatives of the
principal alien or spouse who:

(i) Are relatives of the principal alien
or speuse by blood, marriage, or
adoption;

(ii) Are not members of some other
household;

(iii) Will reside regularly in the
household of the principal alien;

(iv) Are recognized as dependents by
the sending Government as
demonstrated by eligibility for rights
and benefits, such as the issuance of a
diplomatic or official passport and
travel and other allowances, which
would be granted to the spouse and
children of the principal alien; and

(v) Are individually authorized by the
Department.

(4) “Servants” and *“personal
employees,” as used in INA
101(a)(15){A)(iti), 101(a)(15)(G)(v). and
212(d)(8), and in classification under the
NATO-7 visa symbol, means aliens
employed in a domestic or personal

capacity by a principal alien, who are
paid from the private funds of the
principal alien and seek to enter the
United States solely for the purpose of
such employment.

(b) Exception to passport validity
requirement for aliens in certain A, G,
and NATO classes. A nonimmigrant
alien for whom the passport requirement
of INA 212{a)(26) has not been waived
and who is within one of the classes:

(1) Described in INA 101{a)(15)(A)(i)
and (ii}; or

(2) Described in INA 101(a)(15)(G)(i),
(ii), (iii), and (iv); or

(3) NATO-1, NATO-2, NATO-3,
NATO-4, or NATO-8 may present a
passport which is valid only for a
sufficient period to enable the alien to
apply for admission at a port of entry
prior to its expiration.

(c) Exception to passport validity
requirement for foreign government
officials in transit. An alien classified
C-3 under INA 212(d)(8) needs to
present only a valid unexpired visa and
a travel document which is valid for
entry into a foreign country for at least
30 days from the date of application for
admission into the United States.

(d) Grounds for refusal of visas
applicable to certain A, C, G, and NATO
classes. (1) An A-1 or A-2 visa may not
be issued to an alien the Department has
determined to be persona non grata.

(2) Only the provisions of INA 212(a)
cited below apply to the indicated
classes of nonimmigrants:

(i) Class A-1: INA 212(a){27) in
accordance with a directive of the
President and the issuance of
appropriate rules and regulations;

(ii) Class A-2: INA 212(a)(26)(A), (27),
(28), and (29);

(iii) Class C-2: INA 212(a)(26)(A), (27),
(28), and (29);

(iv) Class C-3: INA 212(a)[26[A), (27) and
[29);

{v) Class G-1: INA 212(a)(27):

(vi) Class G-2, G-3, and G4: INA
212(a) (27) and (29);

(vii) Class NATO-1: INA 212(a) (27);

(viii) Classes NATO-2, NATO-3,
NATO-4 and NATO-6: INA 212(a){27)
and (29).

(3) An alien within class A-3 or G-5 is
subject to all grounds of refusal
specified in INA 212, which are
applicable to nonimmigrants in general,
excepl for those specified in INA
212(a)(28).

§ 41.22 Officials of foreign governments.

(a) Criteria for classification of
foreign government officials. (1) An
alien is classifiable A-1 or A-2 under
INA 101(a)(15)(A) (i) or (ii) if the
principal alien:

(i) Has been accredited by a foreign
government recognized de jure by the
United States;

(ii) Intends to engage solely in official
activities for that foreign government
while in the United States; and

(iii) Has been accepted by the
President, the Secretary of State, or a
consular officer acting on behalf of the
Secretary of State.

(2) A member of the immediate family
of a principal alien is classifiable A-1 or
A-2 under INA 101(a)(15}(A) (i) or (ii) if
the principal alien is so classified.

(b) Classification under INA
101(a)(15)(A). An alien entitled to
classification under INA 101(a)(15)(A)
shall be classified under this section
even if eligible for another
nonimmigrant classification.

(c) Classification of attendants,
servants, and personal employees. An
alien is classifiable as a nonimmigrant
under INA 101{a)(15){A)(iii) if the
consular officer is satisfied that the
alien qualifies under those provisions.

(d) Referral to the Department of
special cases concerning principal alien
applicants. In any case in which there is
uncertainty about the applicability of
these regulations to a principal alien
applicant requesting such nonimmigrant
status, the matter shall be immediately
referred to the Department for
consideration as to whether acceptance
of accreditation will be granted.

(e} Change of classification to that of
a foreign government official. In the
case of an alien in the United States
seeking a change of nonimmigrant
classification under INA 248 to a :
classification under INA 101(a)(15)(A) (i)
or (ii), the question of acceptance of
accreditation is determined by the
Department.

(f) Termination of status. The
Department may, in its discretion, cease
1o recognize as entitled to classification
under INA 101(2)(15)(A) (i) or (ii) any
alien who has nonimmigrant status
under that provision.

(g) Classification of foreign
government official. A foreign :
government official or employee segkmg
to enter the United States temporarily
other than as a representative or
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employee of a foreign government is not
classifiable under the provisions of INA
101(a)(15)(A).

(h) Courier and acting courier on
official business.—(1) Courier of career.
An alien regularly and professionally
employed as a courier by the
government of the country to which the
alien owes allegiance is classifiable as a
nonimmigrant under INA
101(a)(15)(A)(i). if the alien is proceeding
to the United States on official business
for that government.

(2) Official acting as courier. An alten
not regularly and professionally
employed as a courier by the
government of the country to which the
alien owes allegiance is classifiable as a
nonimmigrant under INA
101(a)(15)(A)(ii), if the alien is holding
an official position and is proceeding to
the United States as a courier on official
business for that government.

(3) Nonofficial serving as courier. An
alien serving as a courier but not
regularly and professionally employed
as such who holds no official position
with, or is not a national of, the country
whose government the alien is serving,
shall be classified as a nonimmigrant
under INA 101(a)(15)(B).

(i) Official of foreign government not
recognized by the United States. An
official of a foreign government not
recognized de jure by the United States,
who is proceeding to or through the
United States on an official mission or
to an international organization shall be
classified as a nonimmigrant under INA
101{a){15) (B), (C), or (G)(iii).

§41.23 Accredited officials in transit.

An accredited official of a foreign
government intending to proceed in
immediate and continuous transit
through the United States on official
business for that government is entitled
to the benefits of INA 212(d)(8) if that
government grants similar privileges to
officials of the United States, and is
classifiable C-3 under the provisions of
INA 101(a)(15)(C). Members of the
immediate family, attendants, servants.
or personal employees of such an
official receive the same classification
as the principal alien.

§41.24 International organization aliens.

(a) Definition of international
organization. “International
Organization,” means any public
international organization which has
been designated by the President by
Executive Order as entitled to enjoy the
privileges; exemptions, and immunities
provided for in the International
Organizations Immunities Act. (59 Stat.
669)

(b} Aliens coming to international
organizations. (1) An alien is
classifiable under INA 101(a)(15)(G) if
the consular officer is satisfied that the
alien is within one of the classes
described in that section and seeks to
enter or transit the United States in
pursuance of official duties. If the
purpose of the entry or transit is other
than pursuance of official duties, the
alien is not classifiable under INA
101({a)(15)(G).

(2) An alien applying for a visa under
the provisions of INA 101(a)(15)(G) may
not be refused solely on the grounds that
the applicant is not a national of the
country whose government the applicant
represents.

(3} An alien seeking to enter the
United States as a foreign government
representative to an international
organization, who is also proceeding to
the United States on official business as
a foreign government official within the
meaning of INA 101(a)(15)(A), shall be
issued a visa under that section, if
otherwise qualified.

(4) An alien not classifiable under
INA 101(a){15)(A) but entitled to
classification under INA 101(a)(15)(C)
shall be classified under the latter
section, even if also eligible for another
nonimmigrant classification.

§41.25 NATO representatives, officials,
and employees.

(a) Classification. An alien shall be
classified under the symbol NATO-1,
NATO-2, NATO-3, NATO-4, or NATO-
5 if the consular officer is satisfied that
the alien is seeking admission to the
United States under the applicable
provision of the Agreement on the
Status of the North Atlantic Treaty
Organization, National Representatives
and International Staff, or is a member
of the immediate family of an alien
classified NATO-1 through NATO-5.
(See § 41.12 for classes of aliens entitled
to classification under each symbol.)

(b) Armed services personnel. Armed
services personnel entering the United
States in accordance with the provisions
of the Agreement Between the Parties to
the North Atlantic Treaty Regarding the
Status of Their Forces or in accordance
with the provisions of the Protocol on
the Status of International Military
Headquarters Set Up Pursuant to the
North Atlantic Treaty may enter the
United States under the appropriate
treaty waiver of documentary
requirements contained in § 41.1 (d) or
(e). If a visa is issued it is classifiable
under the NATO-2 symbol.

(c) Dependents of armed services
personnel. Dependents of armed
services personnel referred to in

paragraph (b) of this section shall be
classified under the symbol NATO-2
(d) Members of civilian components
and dependents. Alien members of a
civilian component accompanying a
force entering in accordance with the
provisions of the NATO Status-of-
Forces Agreement, and dependents, or
alien members of a civilian component
attached to or employed by an Allied
Headquarters under the Protocol on the
Status of International Military
Headquarters, and dependents shall be
classified under the symbol NATO-6.
{e) Attendant, servant, or personal
employee of an alien classified NATO-1
through NATO-6. An alien attendant,
servant, or personal employee of an
alien classified NATO-1 through
NATO-6, and any member of the
immediate family of such attendant,
servant, or personal employee, shall be
classified under the symbol NATO-7.

§41.26 Diplomatic visas.

(a) Definitions. (1) “Diplomatic
passport” means a national passport
bearing that title and issued by a
competent authority of a foreign
government.

(2) "Diplomatic visa" means any
nonimmigrant visa, regardless of
classification, which bears that title and
is issued in accordance with the
regulations of this section.

(3) “Equivalent of a diplomatic
passport” means a national passport,
issued by a competent authority of a
foreign government which does not issue
diplomatic passports to its career
diplomatic and consular officers,
indicating the career diplomatic or
consular status of the bearer,

(b) Place of application. With the
exception of certain aliens in the United
States issued nonimmigrant visas by the
Department under the provisions of
§ 41.111(b), application for a diplomatic
visa shall be made at a diplomatic
mission or at a consular office
authorized to issue diplomatic visas,
regardless of the nationality or
residence of the applicant.

(c) Classes of aliens eligible to
receive diplomatic visas. (1) A
nonimmigrant alien who is in possession
of a diplomatic passport or its
equivalent shall, if otherwise qualified,
be eligible to receive a diplomatic visa
irrespective of the classification of the
visa under § 41.12 if within one of the
following categories:

(i) Heads of states and their
alternates;

(if) Members of a reigning royal
family;

(iit) Governors-general, governors,
high commissioners, and similar high
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administrative or executive officers of a
territorial unit, and their alternates;

(iv) Cabinet ministers and their
assistants holding executive or
administrative positions not inferior to
that of the head of a departmental
division, and their alternates;

(v) Presiding officers of chambers of
national legislative bodies;

(vi) Justices of the highest national
court of a foreign country;

(vii) Ambassadors, public ministers,
other officers of the diplomatic service
and consular officers of career;

(viii) Military officers holding a rank
not inferior to that of a brigadier general
in the United States Army or Air Force
and Naval officers holding a rank not
inferior to that of a rear admiral in the
United States Navy;

(ix) Military, naval, air and other
attaché and assistant attaché assigned
to a foreign diplomatic mission;

(x) Officers of foreign-government
delegations to international
organizations so designated by
Executive Order;

(xi) Officers of foreign-government
delegations to, and officers of,
international bodies of an official
nature, other than international
organizations so designated by
Executive Order;

(xii) Officers of a diplomatic mission
of a temporary character proceeding to
or through the United States in the
performance of their official duties;

(xiii) Officers of foreign-government
delegations proceeding to or from a
specific international conference of an
official nature;

(xiv) Members of the immediate
family of a principal alien who is within
one of the classes described in
paragraphs (a) to (k) inclusive, of this
section;

(xv) Members of the immediate family
accompanying or following to join the
principal alien who is within one of the
classes described in paragraphs
(c)(1)(xii) and (c)(1)(xiii) of this section;

(xvi) Diplomatic couriers proceeding
to or through the United States in the
performance of their official duties.

(2) Aliens Classifiable G4, who are
otherwise qualified, are eligible to
receive a diplomatic visa if
accompanying these officers:

(i) The Secretary General of the
United Nations;

(ii) An Under Secretary General of the
United Nations;

(iii) An Assistant Secretary General of
the United Nations;

(iv) The Administrator or the Deputy
Administrator of the United Nations
Development Program;

(v) An Assistant Administrator of the
United Nations Development Program;

(vi) The Executive Director of the:

(A) United Nation's Children's Fund;

(B) United Nations Institute for
Training and Research;

(C) United Nations Industrial
Development Organization;

(vii) The Executive Secretary of the:

(A) United Nations Economic
Commission for Africa;

(B) United Nations Economic
Commission for Asia and the Far East;

(C) United Nations Economic
Commission for Latin America;

(D) United Nations Economic
Commission for Europe;

(viii) The Secretary General of the
United Nations Conference on Trade
and Development;

(ix) The Director General of the Latin
American Institute for Economic and
Social Planning;

(x) The United Nations High
Commissioner for Refugees;

(xi) The United Nations Commissioner
for Technical Co-operation;

(xii) The Commissioner General of the
United Nations Relief and Works
Agency for Palestine Refugees in the
Near East;

(xiii) The spouse or child of any
nonimmigrant alien listed in paragraph
(c)(2)(i) through (c)(2)(xii) of this section.

(3) Other individual aliens or classes
of aliens are eligible to receive
diplomatic visas upon authorization of
the Department, the Chief of a U.S.
Diplomatic Mission, the Deputy Chief of
Mission, the Counselor for Consular
Affairs or the principal officer of a
consular post not under the jurisdiction
of a diplomatic mission.

§ 41.27 Official visas.

(a) Definition. "Official visas" means
any nonimmigrant visa, regardless of
classification, which bears that title and
is issued in accordance with these
regulations.

(b) Place of application. Official visas
are ordinarily issued only when
application is made in the consular
district of the applicant's residence.
When directed by the Department, or in
the discretion of the consular officer,
official visas may be issued when
application is made in a consular district
in which the alien is physically present
but does not reside. Certain aliens in the
United States may be issued official
visas by the Department under the
provisions of § 41.111(b).

(c) Classes of aliens eligible to
receive official visas. (1) A
nonimmigrant within one of the
following categories who is not eligible
to receive a diplomatic visa shall, if
otherwise qualified, be eligible to
receive an official visa irrespective of
classification of the visa under § 41.12:

(i) Aliens within a class described in
§ 41.26(c)(2) who are ineligible to
receive a diplomatic visa because they
are not in possession of a diplomatic
passport or its equivalent;

(ii) Aliens classifiable under INA
101(a)(15)(A);

(iii) Aliens, other than those described
in 22 CFR 41.26(c)(3) who are
classifiable under INA 101(a)(15)(G),
except those classifiable under INA
101(a)(15)(G)(iii) unless the government
of which the alien is an accredited
representative is recognized de jure by
the United States;

(iv) Aliens classifiable under INA
101(a)(15)(C) as nonimmigrants
described in INA 212(d)(8);

(v) Members and members-elect of
national legislative bodies;

(vi) Justices of the lesser national and
the highest state courts of a foreign
country;

(vii) Officers and employees of
national legislative bodies proceeding to
or through the United States in the
performance of their official duties;

(viii) Clerical and custodial employees
attached to foreign-government
delegations to, and employees of,
international bodies of an official
nature, other than international
organizations so designated by
Executive Order, proceeding to or
through the United States in the
performance of their official duties;

(ix) Clerical and custodial employees
attached to a diplomatic mission of a
temporary character proceeding to or
through the United States in the
performance of their official duties;

(x) Clerical and custodial employees
attached to foreign-government
delegations proceeding to or from a
specific international conference of an
official nature;

(xi) Officers and employees of foreign
governments recognized de jure by the
United States who are stationed in
foreign contiguous territories or adjacent
islands;

(xii) Members of the immediate
family, attendants, servants and
personal employees of, when
accompanying or following to join, a
principal alien who is within one of the
classes referred to or described in
paragraphs (a) through (k) inclusive of
this section;

(xiii) Attendants, servants am_l
personal employees accompanying or
following to join a principal alien who is
within one of the classes referred to or
described in paragraphs (a) through (m)
inclusive of § 41.26(c)(2).

(2) Other individual aliens or clas§es
of aliens are eligible to receive official
visas upon the authorization of the




4 |

Federal Register / Vol. 52, No. 214 / Thursday, November 5, 1987 / Rules and Regulations 42603

Department, the Chief of a U.S.
Diplomatic Mission, the Deputy Chief of
Mission, the Counselor for Consular
Affairs, or the principal officer of a
consular post not under the jurisdiction
of a diplomatic mission.

Subpart D—Temporary Visitors

§41.31 Temporary visitors for business or
pleasure.

(a) Classification. An alien is
classifiable as a nonimmigrant visitor of
business (B-1) or pleasure (B-2) if the
consular officer is satisfied that the
alien qualifies under the provisions of
INA 101(a)(15)(B), and that:

(1) The alien intends to leave the
United States at the end of the
temporary stay (consular officers are
authorized, if departure of the alien as
required by law does not seem fully
assured, to require the posting of a bond
with the Attorney General in a sufficient
sum to ensure that at the end of the
temporary visit, or upon failure to
maintain temporary visitor status, or
any status subsequently acquired under
INA 248, the alien will depart from the
United States);

(2) The alien has permission ta enter a
foreign country at the end of the
temporary stay; and

(3) Adequate financial arrangements
have been made to enable the alien to
carry out the purpose of the visit to and
departure from the United States.

(b) Definitions. (1) The term
"business,” as used in INA 101(a)(15)(B),
refers to conventions, conferences,
consultations and other legitimate
activities of a commercial or
professional nature. It does not include
local employment or labor for hire. For
the purposes of this section building or
construction work, whether on-site or in
plant, shall be deemed to constitute
purely local employment or labor for
hire; provided that the supervision or
lraining of others engaged in building or
construction work (but not the actual
performance of any such building or
construction work) shall not be deemed
to constitute purely local employment or
labor for hire if the alien is otherwise
qualified as a B-1 nonimmigrant. An
alien seeking to enter as a nonimmigrant
for employment or labor pursuant to a
contract or other prearrangement is
required to qualify under the provisions
of § 41.53. An alien of distinguished
merit and ability seeking to enter the
United States temporarily with the idea
of performing temporary services of an
exceptional nature requiring such merit
and ability, but having no centract or
other prearranged employment, may be
classified as a nonimmigrant temporary
visitar for business.

(2} The term “pleasure,” as used in
INA 101(a)(15)(B), refers to legitimate
activities of a recreational character,
including tourism, amusement, visits
with friends or relatives, rest, medical
treatment, and activities of a fraternal,
social, or service nature.

§41.32 Nonresident alien Mexican border
crossing identification cards; combined
border crossing Identification cards and B-
1/B-2 visitor visa.

(a) Border crossing identification
cards (BCC)—(1) Posts authorized to
fssue. Consular officers assigned to
consular offices in Ciudad Juarez,
Hermosillo, Nuevo Laredo, Matamoros,
and Tijuana may issue a nonresident
alien border crossing identification card
(BCC), as that term is defined in INA
101(a}{6}, to a nonimmigrant alien who:

(i} Is a citizen and resident of Mexico:
and

(i) Is a temporary visitor who, if
applying for a B-1 or B-2 visitor visa for
business or pleasure, would be eligible
to receive such visa.

(2) Procedures for application. A
citizen of Mexico shall apply for a BCC
on Form OF-156, Nonimmigrant Visa
Application: The application shall be
supported by:

(i) Evidence of Mexican citizenship
and residence;

(i} A valid or expired Mexican
Federal passport or a valid Mexican
identity document (Form FM13); and

(iii) One photograph (1-'%-inches
square), if the alien is 16 years of age or
older. Each applicant shall appear in
person before a consular officer and be
interviewed regarding eligibility for a
temporary visitor visa, unless personal
appearance is waived by the officer.

(3) Issuance and format. A Mexican
BCC shall consist of a stamp placed in
the alien's valid or expired Mexican
Federal passport or valid Mexican
identity document by a consular officer
stationed at one of the posts designated
in paragraph (a)(1) of this section. The
stamps shall be numbered serially by
each consular office beginning with the
number “1" on Qctober 1 of each year.
They must be in the format prescribed
by the Department and contain the
following data:

(i) Post symbol;

(ii) Number of the card:

(iii} Title and location of the issuing
office;

(iv) Date of issuance;

(v) Name(s) of the person(s) to whom
issued; and

(vi) Signature and title of the issuing
officer.

(b} Combined border crossing
identification cards and B-1/B-2 visitor
visas (B-1/B-2—BCC)—{1)—Posls

authorized to issue. Consular officers
assigned to any consular office in
Mexico may issue a nonresident alien
border crossing identification card, as
that term is defined in INA 101(a)(6). in
combination with a B-1/B-2
nonimmigrant visitor vias (B-1/B-2—
BCC. to a nonimmigrant alien who:

(i) Is a citizen of Mexico;

(ii) Seeks to enter the United States as
a temporary visitor for business or
pleasure as defined in INA 101(a)(15)(B)
for periods of stay not exceeding 6
months; and

(iii) Is otherwise eligible to receive a
B-1 or B-2 temporary visitor visa or is
the beneficiary of a waiver under INA
212(d)(3){A) of a ground of ineligibility,
which is valid for multiple applications
for admission into the United States and
for an indefinite period of time and
which contains no restrictions as to
extensions of temporary stay or
itinerary.

(2) Procedure for application.
Application for a B-1/B-2—BCC may be
made by a Mexican applicant at any
U.S. consular office in Mexico on Forn
OF=156. The application shall be
supported by:

(i) Evidence of Mexican citizenship
and residence;

(ii) A valid Mexican Federal passport;
and

(iii) One photograph (1-'-inches
square), if 16 years of age or older.

Each applicant shall appear in person
before a consular officer to be
interviewed regarding eligibility for a
visitor visa, unless personal appearance
is waived by the consular officer.

(3) Issuance and format. A Mexican
B-1/B-2—BCC shall consist of a
numbered stamp placed in the alien's
valid Mexican Federal passport by a
consular officer in Mexico. The stamps
shall be numbered serially by each
consular office beginning with the
number “1" an October 1 of each year.
They must be in the format prescribed
by the Department and contain the
following data:

(i) Post symbol;

(ii) Number of the card;

(iii) Title and location of the issuing
office;

(iv) Date of issuance;

{v) Indicia “Mexican Border Crossing
Identification Card and B-1/B-2
Nonimmigrant Visa';

(vi) Name(s) of the person(s) to whom
issued;

(vii) Caption "Valid indefinitely for
multiple applications for admission to
the United States as a temporary visitor
for business or pleasure in the middle
portion of the stamp; and
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(viii) Signature and title of the issuing
officer.

(c) Validity. A Mexican BCC or B-1/
B-2—BCC, issued pursuant to the
provisions of this section, is valid until
revoked. A BCC previously issued by a
consular officer in Mexico on Form I-
186, Nonresident Alien Mexican Border
Crossing Card, or Form I-586,
Nonresident Alien Border Crossing
Card, is valid until revoked or voided,
regardless of any expiration date on the
card.

(d) Revocation. A Mexican BCC or B-
1/B-2—BCC may be revoked under the
provisions of § 41.122. Upon revocation,
the consular or immigration officer shall
cancel the card by writing or stamping
the word “Canceled" plainly acoss the
face of the card stamp and shall indicate
the location of the consular or
immigration office where the card was
revoked.

(e) Voidance of Mexican border
crossing cards issued in Mexico on form
I-186 or form I-586. A consular officer in
Mexico may declare void, without
notice, a BCC previously issued in
Mexico on Form 1-186 or Form I-586,
upon a finding that the holder is
ineligible to receive a nonimmigrant
visas. The card must be surrendered
immediately upon voidance.

(f) Replacement. When a Mexican
BCC or B-1/B-2—BCC issued under the
provisions of this section has been lost,
mutilated, or destroyed, the person to
whom such card was issued may apply
for a new card as provided in this
section. A nonresident alien whose BCC
previously issued on Form 1-186 or Form
1-586 by a consular officer in Mexico,
has been lost, mutiliated, or destroyed,
may apply for a B-1/B-2—BCC at any
consular office in Mexico, provided the
alien qualifies under paragraph (b) of
this section.

§ 41.33 Nonresident alien Canadian border
crossing Identification card (BCC).

(a) Aliens eligible to apply. A
consular officer assigned to a consular
office in Canada may issue a
nonresident alien border crossing
identification care (BCC), as that term is
defined in INA 101(a)(6), to a
nonimmigration alien who:

(1) Has been admitted to Canada for
permanent residence as a landed
immigrant;

(2) Seeks to enter the United States
from Canada, or will seek to enter the
United States from Mexico and will not
have visited any countries other than
Mexico and the United States since
departing Canada, only as a temporary
visitor for business or pleasure as
defined in INA 101(a)(15)(B) for periods
of stay not exceeding 6 months; and

(3) Is otherwise eligible to receive a
temporary visitor visa or is the
beneficiary of a waiver under INA
212(d)(3)(A) of a ground of ineligibility,
which is valid for multiple applications
for admission into the United States and
for an indefinite period of time and
which contains no restrictions as to
extensions of temporary stay or
itinerary.

(b) Procedure for application.
Application for a Canadian BCC shall
be made on Form OF-156,
Nonimmigrant Visa Application. The
application shall be supported by:

(1) Evidence of the applicant's landed
immigrant status in Canada;

(2) A valid or expired passport or
other travel document showing origin,
identity, and nationality, if any; and

(3) One photograph (1% inches
square), if the applicant is 16 years of
age or over. Each applicant must appear
in person before a consular officer and
be interviewed regarding eligibility for a
visitor visa unless personal appearance
is waived by the consular officer.

(c) Issuance and format of border
crossing identification card. A
Canadian BCC shall consist of a stamp
placed in the alien's passport or other
travel document by a consular officer in
Canada. The stamps shall be numbered
serially by each consular office
beginning with the number “1" on
October 1 of each year. They shall be in
the format prescribed by the Department
and contain the following data:

(1) Post symbol;

(2) Number of the card;

(3) Title and location of the issuing
office;

(4) Date of issuance;

(5) Name(s) of the person(s) to whom
issued; and

(6) Signature and title of the issuing
officer.

(d) Validity of Canadian BCC. A
Canadian BCC, issued pursuant to the
provisions of this section, is valid until
revoked.

(e) Revocation of Canadian BCC. (1)
A Canadian BCC shall be revoked by a
consular officer if information is
developed indicating that the holder is
ineligible to receive a nonimmigrant
visa, or by a District Director of the
Immigration and Naturalization Service
if it is found that the alien has violated
the conditions of admission into the
United States.

(2) In canceling such a card the
consular or immigration officer shall
write or stamp the word "Canceled”
plainly across the face of the card
stamp, indicate the location of the
consular or immigration office where the
card was revoked and follow the
procedures of §41.122.

Subpart E—Crewman and Crew-List
Visas

§41.41 Crewmen.

(a) Alien classifiable as crewman. An
alien shall be classifiable as a
nonimmigrant crewman upon
establishing to the satisfaction of the
consular officer the qualifications
prescribed by INA 101(a)(15)(D)
provided that the alien has permission
to enter some foreign country after a
temporary landing in the United States.

(b) Alien not classifiable as crewman,
An alien employed on board a vessel or
aircraft in a capacity not required for
normal operation and service, or an
alien employed or listed as a regular
member of the crew in excess of the
number normally required, shall not be
classified as a crewman.

§41.42 Crew-List visas.

(a) Definition. A crew-list visa is a
nonimmigrant visa issued on a manifest
of crewmen of a vessel or aircraft and
includes all aliens listed in the manifest
unless otherwise stated. It constitutes a
valid nonimmigrant visa within the
meaning of INA 212(a)(26)(B).

(b) Application. (1) A list of all alien
crewmen serving on a vessel or aircraft
proceeding to the United States and not
in possession of a valid individual D
visa or INS Form 151 or Form I-551,
Alien Registration Receipt Card, shall be
submitted in duplicate to a consular
officer on INS Form 1-418, Passenger
List-Crew List, or other prescribed
forms. The duplicate copy of Form 1-418
must show in column (4) the date, city,
and country of birth of each person
listed and in column (5) the place of
issuance and the issuing authority of the
passport held by that person. For
aircraft crewmen, the manifest issued by
the International Civil Aviation
Organization (ICAO) or Customs Form
7507, General Declaration, may be used
in lieu of Form 1-418 if there is adequate
space for the list of names.

(2) The formal application for a crew-
list visa is the crew list together with
any other information the consular
officer finds necessary to determine
eligibility. No other application form is
required.

(3) The crew list submitted should
contain in alphabetical order the names
of those alien crew members to be
considered for inclusion in a crew-list
visa. If the list is not alphabetical, the
consular officer may require a separate
alphabetical listing if this will not
unduly delay the departure of the vessel
or aircraft.

(4) If a vessel or aircraft destined to
the United States will not call at a port
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or place where there is a consular office,
the crew list can be submitted for
viszing to a consular office at the place
nearest the vessel's port of call.

{c) Fee A fee in an amount
determined by the Schedule of Fees for
Consular Services shall be charged for a
crew-list visa except that no fee shall be
charged in the case of an American
vessel or aircraft.

(d) Velidity. A crew-list visa is valid
for a period of 6 months from the date of
issuance and for a single application for
admission into the United States,

(e) Procedure in issuing. (1) In issuing
a crew-list visa the regular
nonimmigrant visa stamp as prescribed
in §41.113(d) shall be placed on the last
page of the manifest immediately
following the last name listed.

(2) The symbol D shall be inserted in
the space provided in the visa stamp.

(3) The name of the vessel or
identifying data regarding the aircraft
shall be entered in the space provided
for the name of the visa recipient.

(4) The signature and title of the
consular officer shall be recorded on the
visa. The post impression seal shall be
affixed on the visa stamp if the visa has
been stamped by a rubber handstamp.

(5) When a crew-list visa is issued, the
consular officer delivers the original of
the document to the master of the vessel
or captain of the aircraft or to an
authorized agent for presentation to the
immigration officer at the first port of
arrival in the U.S. The dated duplicate
copy is retained for the consular files.

(f) Supplemental crew-list visas. 1A
supplemental crew-list visa shall be
issued at the consular office at which
the crew-list visa was issued or at
another consular office to cover any
crewman signed on after the issuance of
the crew-list visa and not in possession
of a valid individual D visa.

(2) If the crewman is substituted for
another member previously included in
the visa, the substitution shall be
indicated in the supplemental crew list
presented for visaing.

(8) Exclusion from and refusal of,
crew-list visas—(1) Exclusion from
crew-list visas. If there is reason to
believe that a crew list submitted for
visaing contains the name of any person
who is not a bona fide crewman or who
is otherwise ineligible to receive an
individual D visa under INA
101(a)(15)(D), the consular officer shall
exclude any such person from the visa
by listing the name of each excluded
crew member below the visa stamp. An
excluded crew member's name may not
be stricken from the crew list.

(2) Refusal of crew-list visa. A crew-
list visa shall be refused if all aliens
listed thereon are found by the consular

officer not to be bona fide crewmen or
otherwise ineligible to receive individual
visas as crew members. In any case
where a crew-list visa is refused, a full
report shall be forwarded to reach the
Department before the arrival of the
vessel or aircraft at the first port of
entry. In any case of refusal the original
crew list shall be returned to the master,
aircraft captain, or authorized agent,
and the duplicate shall be filed in the
consular office.

Subpart F—Business and Media Visas

§41.51 Treaty trader or investor.

(a) Treaty trader. An alien is
classifiable as a nonimmigrant treaty
trader (E-1) if the consular officer is
satisfied that the alien qualifies under
the provisions of INA 101(a)(15)(E)(i)
and that the alien:

(1) Will be in the United States solely
to carry on trade of a substantial nature,
which is international in scope, either on
the alien's behalf or as an agent of a
foreign person or organization engaged
in trade, principally between the United
States and the foreign state of which the
alien is a national, consideration being
given to any conditions in the country of
which the alien is a national which may
affect the alien's ability to carry on such
substantial trade; and

(2) Intends to depart from the United
States upon the termination of E-1
status.

(b) Treaty investor. An alien is
classifiable as a nonimmigrant treaty
investor (E-2) if the consular officer is
satisfied that the alien qualifies under
the provisions of INA 101(a)(15)(E)(ii)
and that the alien:

(1) Has invested or is actively in the
process of investing a substantial
amount of capital in a bona fide
enterprise in the United States, as
distinct from a relatively small amount
of capital in a marginal enterprise solely
for the purpose of earning a living; and

(2) Intends to depart from the United
States upon the termination of E-2
status.

(c) Employee of treaty trader or
investor. An alien employee of a treaty
trader may be classified E-1 and an
alien employee of a treaty investor may
be classified E-2 if the employee is or
will be engaged in duties of an executive
or supervisory character, or, if employed
in a minor capacity, the employee has
special qualifications that make the
services to be rendered essential to the
efficient operation of the enterprise. The
employer must be:

(1) A person having the nationality of
the treaty country, who is maintaining
the status of treaty trader or investor if
in the United States; or

{2) An organization at least 50 percent
owned by persons having the nationality
of the treaty country who are
maintaining nonimmigrant treaty trader
or investor status if residing in the
United States.

(d) Spouse and children of treaty
alien. The spouse and children of a
treaty alien accompanying or following
to join the treaty alien are entitled to the
same classification as the principal
alien. The nationality of a spouse or
child of a treaty alien is not material to
the classification of the spouse or child
under the provisions of INA
101(a)(15)(E).

(e) Representatives of foreign
information media. Representatives of
foreign information media shall first be
considered for possible classification as
nonimmigrants under the provisions of
INA 101(a)(15)(I), before consideration is
given to their possible classification as
nonimmigrants under the provisions of
INA 101(a)(15)(E) and of this section.

§41.52 Information media representative.
(a) Representative of foreign press,
radio, film, or other information media.

An alien is classifiable as a
nonimmigrant information media
representative if the consular officer is
satisfied that the alien qualifies under
the provisions of INA 101(a)(15)(I) and is
a representative of a foreign press,
radio, film, or other information medium
having its home office in a foreign
country, the government of which grants
reciprocity for similar privileges to
representatives of such a medium
having home offices in the United
States.

(b) Classification when applicant
eligible for both I visa and E visa. An
alien who will be engaged in foreign
information media activities in the
United States and meets the criteria set
forth in paragraph (a) of this section
shall be classified as a nonimmigrant
under INA 101(a)(15)(I) even if the alien
may also be classifiable as a
nonimmigrant under the provisions of
INA 101(a)(15)(E).

(c) Spouse and children of information
media representative. The spouse or
child of an information media
representative is classifiable under INA
101(a)(15)(I) if accompanying or
following to join the principal alien.

§41.53 Temporary workers and trainees.

(a) Requirements for H classification;
visa validity. An alien shall be
classifiable under the provisions of INA
101(a)(15)(H) if:

(1) The consular officer is satisfied
that the alien qualifies under the
provisions of that section; and




42606 Federal Register / Vol. 62, No. 214 / Thursday, November 5, 1987 / Rules and Regulations

{2) The consular officer has received a
petition approved by INS to accerd such
classification or an official potification
of the approval thereof; or

(3) The alien shall have presented to
the consular officer official confirmation
of the approval by INS of the petition to
accord the alien such elassification or of
the extension by INS of the period of
authorized stay in such classification; or

{4) The consular officer is satisfied the
alien is the spouse or child of an alien so
classified and is accompanying or
following to join the principal alien, The
period of validity of a visa issued on the
above basis must not exceed the period
indicated in the petition, notification, or
confirmation required in paragraph
(a){2) of (3) of this section. The approval
of a petition by INS does not establish
that the alien is eligible to receive a
nonimmigrant visa,

{b) Alien not entitled to H
classification. The consular officer must
suspend action on the alien's application
and submit a report to the approving
INS office if the consular officer knows
or has reason to believe that an alien
applying for a visa under INA
101(a)(15)(H) is not qualified to perform
the services or to undertake the training
specified in the employer's petition.

(e) "“Trainee” defined. The term
“trainee,” as used in INA
101{a)(15){H](iii), means a nonimmigrant
alien who seeks to enter the United
States temporarily at the invitation of an
individual, organization, firm, or other
trainer for the purpose of receiving
instruetion in any field of endeavor
(other than graduate medical education
or training), including agriculture,
commerce, communication, finance,
government, transportation, and the
professions as well as in a purely
industrial establishment.

(d) Former exchange visitor. Former
exchange visitors who are subject to the
2-year residence requirement of INA
212(e) are ineligible to apply for visas
under INA 101(a)(15)(H) until they have
fulfilled the residence requirement or
obtained a waiver of the requirement,

§41.54 Intracompany transferees
(executives, managers, and specialists).

(a) Requirements for L classification;
visa validity. An alien shall be
classifiable under the provisions of INA
101(a)(15)(L) if:

(1) The consular officer is satisfied
that the alien qualifies under the
provisions of that section; and

(2) The consular officer has received
an individual petition approved by INS
under INA 214(c) to accord such
classification to the alien or an official
notification of the approval thereof; or

{3} The alien shall have presented to
the consular officer official confirmation
of approva!l by INS of an individual
petition according such classification to
the alien or confirmation of the alien's
authorized stay in such classification; or

(4) The alien ghall have presented to
the consular officer an approved blanket
petition or a notification of approval
listing only those intracompany
relationships and positions which were
found to qualify under INA 101(a)(15)(L);
or

(5) The alien shall have presented to
the congular officer a blanket petition to
accord such classification to gualified
aliens who are being transferred to
managerial or exeeutive positions
identified in the approved blanket
petition; or

(6) The alien is the spouse or child of
an alien so classified and is
aceompanying or following to join the
principal alien.

The period of validity of a visa issued
on the above basis must not exceed the
period indicated in the petition,
notification, or confirmation required in
paragraphs (a) (2), (3). (4) or (5) of this
section. The approval of a petition by
INS does not establish that the alien is
eligible to receive a nonimmigrant visa.

(b) Ineligible alien under individual
petition. The consular officer must
suspend action on the alien's application
and submit a report to the approving
INS office if the consular officer knows
or has reason to believe that an alien
applying for a visa as the beneficiary of
an approved individual petition under
INA 101(a)(15)(L) has not been
continuously employed for 1 year by the
same employer or an affiliate or
subsidiary thereof, or has not been
employed in an executive or managerial
capacity, or does not possess
specialized knowledge, as specified in
the employer’s petition,

{c) Alien neot entitled to L-1
classification under blanket petition.
The consular officer shall deny L
classification based on a blanket
petition if the daeumentation presented
by the alien claiming to be a beneficiary
thereof does not establish to the
satisfaction of the eonsular officer that

(1) The alien has been continuously
employed by the same employer, an
affiliate or subsidiary thereof, for the
one yaar immediately preceding the
application for the L visa,

(2) The alien was occupying an
executive or managerial position
throughout that year, or

(3) The glien is destined to a position
identified as executive or managerial in
the petition and in an organization listed
in the petition.

(d) Former exchange visitor, Former
exchange visitors who are subject to the
2-year foreign residence requirement of
INA 212(e) are ineligible to apply for
visas under INA 101(a){15}(L) until they
have fulfilled the residence requirement
or obtained a waiver of the requirement.

Subpart G—Students and Exchange
Visitors

§41.81 Students—academic and
nonacademic.

(a) Definitions—(1) “Academic", in
INA 101{a)(15)(F), refers to an
established college, university,
seminary, conservatory, academic high
school, elementary school, or other
academigc institution, or a language
training program.

(2) “Nonacademic", in INA
101{a)(15)(M), refers to an established
vocational or other recognized
nonacademic institution (other than a
language training program).

(b) Classification. (1) An alien is
classifiable under INA 101{a) (15) (F) (i)
of INA 101(a) (15) (M) (i) if the consular
officer is satisfied that the alien
qualifies under one of those sections,
and:

(i) The alien has been accepted for
attendance solely for the purpose of
pursuing a full course of study in an
academic institution approved by the
Attorney General for foreign students
under INA 101(a) (15) (F) (i) or a
nonacademic institution approved under
INA 101(a) (15) (M) (i), as evidenced by
submission of a Form 1-20A-B,
Certificate of Eligibility For
Nonimmigrant (F-1) Student Status —
For Academic and Language Students,
or Form 1-20M-N, Certificate of
Eligibility for Nenimmigrant (M-1)
Student Status—For Vocational
Students, properly completed and signed
by the alien and a designated school
official;

(ii) The alien possesses sufficient
funds to cover expenses while in the
United States or can satisfy the consular
officer that other arrangements have
been made to meet those expenses;

(iii) The alien, unless coming to
participate exclusively in an Englisl} :
language training program, has sufficient
knowledge of the English language to
undertake the chosen course of study or
training. If the alien’s knowledge of
English is inadequate, the consular
officer may nevertheless find the alien
so classifiable if the accepting
institution offers English language
training, and has accepted the alien
expressly for a full course of study in a
language with which the alien is
familiar, or will enroll the alien ina
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combination of courses and English
instruction which will constitute a full
course of study; and

(iv) The alien intends, and will be
able, to depart upon termination of
student status.

(2) An alien otherwise qualified for
classification as a student, who intends
to study the English language
exclusively, may be classified as a
student under INA 101(a) (15) (F) (i)
even though no credits are given by the
accepting institution for such study. The
accepting institution, however, must
offer a full course of study in the English
language and must accept the alien
expressly for such study.

(3) The alien spouse and minor
children of an alien who has been or
will be issued a visa under INA 101{a)
(15} (F) (i) or 101(a) (15) (M) (i} may
receive nonimmigrant visas under INA
161(a) (15) (F) (ii) or 101(a) (15) (M) (ii) if
the consular officer is satisfied that they
will be accompanying or following to
join the principal alien; that sufficient
funds are available to cover their
expenses in the United States: and, that
they intend to leave the United States
upon the termination of the status of the
principal alien.

(¢) Posting of bond. In borderline
cases involving an alien otherwise
qualified for classification under INA
101(a) (15} (F), the consular officer is
authorized to require the posting of a
bond with the Attorney General in a
sum sufficient to ensure that the alien
will depart upon the conclusion of
studies or in the event of failure to
maintain student status.

§41.62 Exchange visitors.

(a) -1 clossification. An alien is
classifiable as an exchange visitor if
qualified under the provisions of INA
101{a) (15) (J) and the consular officer is
satisfied that the alien:

(1) Has been accepted to participate,
and intends to participate, in an
exchange visitor program designed by
the United States Information Agency as
evidenced by the presentation of a
properly executed Porm TAP=66;
Certificate 'of Eligibility for Exchange
Visitor (J-1) Status;

(2) Has sufficient funds to cover
expenses or has made other
arrangements to provide for expenses;

(3) Has sufficient knowledge of the
English language to undertake the
program for which selected, or, except
for an alien coming to participate in a
graduate medical education or training
program, the sponsoring organization is
aware of the language deficiency and
has nevertheless indicated willingness
to accept the alien; and

(4) Meets the requirements of INA
212(j) if coming to participate in a
graduate medical education or training
program,

(b) /-2 Classification. The spouse or
minor child of an alien classified J-1 is
classifiable ]-2.

(c) Applicability of INA 212(e). (1) An
alien is subject to the 2-year foreign
residence requirement of INA 212(e) if:

(i) The alien's participation in one or
more exchange programs was wholly or
partially financed, directly or indirectly,
by the U.S. Government or by the
government of the alien's country of
nationality or last residence; or

(ii) At the time of the issuance of an
exchange visitor visa and admission to
the United States, or, if not required to
obtain a nonimmigrant visa, at the time
of admission as an exchange visitor, or
at the time of acquisition of such status
after admission, the alien is a national
and resident or, if not a national, a
lawful permanent resident (or has status
equivalent thereto) of a country which
the Director of the United States
Information Agency has designated,
through publication by public notice in
the Federal Register, as clearly requiring
the services of persons engaged in the
field of specialized knowledge or skill in
which the alien will engage during the
exchange visitor program; or

(iii) The alien acquires exchange
visitor status in order to receive
graduate medical education or training
in the United States.

(2) For the purposes of this paragraph
the terms “financed directly” and
“financed indirectly"” are defined as set
forth in section § 514.1 of Chapter V.

(3) The country in which 2 years'
residence and physical presence will
satisfy the requirements of INA 212(e) in
the case of an alien determined to be
subject to such requirements is the
country of which the alien is a national
and resident, or, if not a national, a
lawful permanent resident (or has status
equivalent thereto).

(4) If an alien is subject to the 2-year
foreign residence requirement of INA
212(e), the spouse or child of that alien,
accompanying or following to join the
alien, is also subject to that requirement
if admitted to the United States pursuant
to INA 101(a) {15} (J) or if status is
acquired pursuant to that section after
admission.

(d) Notification to alien concerning 2-
year foreign residence requirement.
Before the consular officer issues an
exchange visitor visa, the consular
officer must inform the alien whether
the alien will be subject to the 2-year
residence and physical presence
requirement of INA 212{e] if admitted to
the United States under INA 101(a) (15)

(J) and, if so. the country in which 2
years' residence and physical presence
will satisfy the requirement.

Subpart H—Transit Aliens

§41.71 Transit aliens.

(a) Transit eliens—general. An alien
is classifiable as a nonimmigrant transit
alien under INA 101(a) (15) (C) if the
consular officer is satisfied that the
alien:

(1) Intends to pass in immediate and
continuous transit through the United
States:

(2) Is in possession of a common
carrier ticket or other evidence of
transportation arrangements to the
alien’s destination;

(3) Is in possession of sufficient funds
to carry out the purpose of the transit
journey, or has sufficient funds
otherwise avatlable for that purpose;
and

(4) Has permission to enter some
country other than the United States
following the transit through the United
States, unless the alien submits
satisfactory evidence that such advance
permission is not required.

(b) Certain aliens in transit to United
Nations. An alien within the provisions
of paragraph (3), (4), or (5] of section 11
of the Headquarters Agreement with the
United Nations, to whom a visa is to be
issued for the purpose of applying for
admission solely in transit to the United
Nations Headquarters District, may
upon request or at the direction of the
Secretary of State be issued a
nonimmigrant visa bearing the symbol
C-2. If such a visa is issued, the
recipient shall be subject to such
restrictions on travel within the United
States as may be provided in regulations
prescribed by the Attorney General.

Subpart I—Fiance(e) of a U.S. Citizen

§41.81 Fiance(e) of a U.S. Citizen.

(a) Petition requirement. An alien is
classifiable as a nonimmigrant fiance(e)
under INA 101(a)(15)(K) if the consular
officer is satisfied that the alien is
qualified under that provision and the
consular officer has received a petition
filed by the U.S. citizen to confer
nonimmigrant status as a fiance(e) on
the alien, which has been approved by
the INS under INA 214(d), or a
notification of such approval from that
Service.

(b) Certification of legal capacity and
intent to marry. Upon receipt of a
petition approved by INS and the alien's
sworn statement of ability and intent to
conclude a valid marriage with the
petitioner within 80 days of arrival in
the United States, the consular officer
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shall grant the alien the nonimmigrant
status accorded in the petition and shall
determine the eligibility of the alien to
receive a K-1 visa.

(c) Eligibility as immigrant required.
The consular officer, insofar as
practicable, shall determine the
eligibility of an alien to receive a
nonimmigrant visa under INA
101(a)(15)(K) as if the alien were an
applicant for an immigrant visa. If the
consular officer determines that the
alien would be eligible, under INA 212
(a) and (e) and in all other respects to
receive an immigrant visa, except the
alien shall be exempt from the labor
certification requirement of INA
212(a)(14), the officer may issue a
nonimmigrant visa under this section.

Subpart J—Application for
Nonimmigrant Visa

§ 41.101 Place of application.

(a) Application for regular visa made
in consular district of alien’s residence
or alien’s presence. Unless a consular
officer, at the direction of the
Department or as a matter of discretion,
will accept a visa application from an
alien who is not a resident of the
consular district but is physically
present therein, or the alien is in the
United States and entitled to apply for
issuance or reissuance of a visa under
the provisions of § 41.111(b), an alien
seeking a nonimmigrant visa shall apply
to a consular in the consular district'in
which the applicant resides or, if the
applicant is a resident of Taiwan, to an
officer of the American Institute in
Taiwan.

(b) Regular visa defined. “Regular
visa" means a nonimmigrant visa of any
classification which does not bear the
title “Diplomatic™ or “Official.” A
nonimmigrant visa is issued as a regular
visa unless the alien falls within one of
the classes entitled to a diplomatic or an
official visa as described in § 41.26(c) or
§ 41.27(c).

§41.102 Personal appearance of
applicant.

(a) Personal appearance required or
waived. Except as otherwise provided in
this section, every alien seeking a
nonimmigrant visa is required to apply
in person before a consular officer. The
requirement of personal appearance
may be waived by the consular officer
in the case of any alien who is:

(1) A child under 14 years of age;

(2) Within a class of nonimmigrants
classifiable under the visa symbols A,
C-2, C-3, G, or NATO;

(3) An applicant for a diplomatic or
official visa;

(4) Within a class of nonimmigrants
classifiable under the visa symbols B,
C-1,H,or];

(5) Within a class of nonimmigrants
classifiable under the visa symbol J-1
who qualifies as a leader in a field of
specialized knowledge or skill and also
is the recipient of a U.S. Government
grant, and such an alien’s spouse and
children qualifying for -2 classification;

(6) An aircraft crewman, applying for
a nonimmigrant officer visa under the
provisions of INA 101(a)(15)(D), if the
application is supported by a letter from
the employing carrier certifying that the
applicant is employed as an aircraft
crewman, and the consular officer is
satisfied that the personal appearance
of the alien is not necessary to
determine visa eligibility; or

(7) A nonimmigrant in any category,
provided the consular officer determines
that a waiver of personal appearance in
the individual case is warranted in the
national interest or because of unusual
circumstances, including hardship to the
visa applicant.

(b) Interview by consular officer.
Except when the requirement of
personal appearance has been waived
by the consular officer pursuant to
paragraph (a) of this section, each
applicant for a nonimmigrant visa must
be interviewed by a consular officer,
who shall determine on the basis of the
applicant’s representations and the visa
application and other relevant
documentation (1) the proper
nonimmigrant classification, if any, of
the alien and (2) the alien's eligibility to
receive a visa.

§41.103 Filing an application and form
OF-156.

(a) Filing an application—(1) Filing of
application on form OF-156 required
unless waived. The consular officer may
waive submission of an application,
under paragraph (a)(3) of this section,
for certain aliens for whom personal
appearance has been waived under
§ 41.102. Except for persons for whom
such waivers have been granted, every
alien seeking a nonimmigrant visa must
make application therefor on Form OF-
156, Nonimmigrant Visa Application,
unless a prior Form OF-156 is readily
available at the consular office which
can be appropriately amended to bring
the application up to date.

(2) Filing of form OF-156 by alien
under 16 or physically incapable. The
application for an alien under 16 years
of age or one physically incapable of
completing an application may be
completed and executed by the alien's
parent or guardian, or, if the alien has no
parent or guardian, by any person

having legal custody of, or a legitimate
interest in, the alien.

(3) Waiver of filing of application. (i)
When personal appearance is waived
under § 41.102(a)(2) or (3) the consular
officer may also waive the filing of a
visa application.

(ii) When personal appearance is
waived under § 41.102(a)(7), the
consular officer may also waive the
filing of a visa application in cases of
hardship, emergency, or national
interest.

(iii) Even if personal appearance is
waived pursuant to any other
subparagraph of § 41,102(a), the
requirement for filing an application
may not be waived.

(b) Application form—{1) Preparation
of form OF-156, Nonimmigrant Visa
Application,

(i) The consular officer shall ensure
that Form OF-156 is fully and properly
completed in accordance with the
applicable regulations and instructions.

(ii) If the filing of a visa application is
waived by the consular officer, the
officer shall prepare a Form OF-156 on
behalf of the applicant, using the data
available in the passport or other
documents which have been submitted.

(2) Additional information as part of
application. The consular officer may
require the submission of additional
necessary information or question an
alien on any relevant matter whenever
the consular officer believes that the
information provided in Form OF-156 is
inadequate to permit a determination of
the alien's eligibility to receive a
nonimmigrant visa. Additional
statements made by the alien become a
part of the visa application. All
documents required by the consular
officer under the authority of § 41.105(a)
are considered papers submitted with
the alien's application within the
meaning of INA 221(g)(1).

() Signature. When personal
appearance is required, Form OF-156
shall be signed and verified by, or on
behalf of, the applicant in the presence
of the consular officer. If personal
appearance is waived, but the
submission of an application form by
the alien is not waived, the form shall be
signed by the applicant. If the filing of
an application form is also waived, the
consular officer shall indicate that the
application has been waived on the
Form OF-156 prepared on behalf of the
applicant, as provided in paragraph
(b)(1)(ii) of this section. The consular
officer, in every instance, shall initial
the Form OF-156 over or adjacent to the
officer's name and title stamp.

(4) Registration. Form OF-156, when
duly executed, constitutes the alien’s
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registration record for the purposes of
INA 221(b).

§41.104 Passport requirements.

(a) Passports defined. “Passport” as
defined in INA 101(a)(30) is not limited
to a national passport or to a single
document. A passport may consist of
two or more documents which, when
considered together, fulfill the
requirements of a passport, provided
that the documentary evidence of
permission to enter a foreign country
has been issued by a competent
authority and clearly meets the
requirements of INA 101(a)(30).

(b) Passport requirement. Except for
certain persons in the A, C-3, G, and
NATO classifications and persons for
whom the passport requirement has
been waived pursuant to the provisions
of INA 212(d){4), every applicant for a
nonimmigrant visa is required to present
a passport, as defined above and in INA
101(a)(30), which is valid for the period
required by INA 212(a)(26).

(c) A single passport including more
than one person. The passport
requirement for a nonimmigrant visa
may be met by the presentation of a
passport including more than one
person, if such inclusion is authorized
under the laws or regulations of the
issuing authority and if a photograph of
each visa applicant 16 years of age or
over has been attached to the passport
by the issuing authority.

(d) Applicants for diplomatic visas.
Every applicant for a diplomatic visa
must present a diplomatic passport, or
the equivalent thereof, having the period
of validity required by INA 212(a)(28),
unless such requirement has been
waived pursuant to the authority
contained in INA 212(d)(4) or unless the
case falls within the provisions of
§ 41.21(b).

§41.105 Supporting documents and
fingerprinting.

(a) Supporting documents— (1)
Authority to require documents. The
consular officer is authorized to require
documents considered necessary to
establish the alien's eligibility to receive
& nonimmigrant visa. All documents and
other evidence presented by the alien,
including briefs submitted by attorneys
or other representatives, shall be
considered by the consular officer.

(2) Unobtainable documents. If the
consular officer is satisfied that a
document or record required under the
authority of this section is unobtainable,
the consular officer may accept
satisfactory alternative pertinent
evidence. A document or other record
shall be considered unobtainable if it
cannot be procured without causing the

applicant or a member of the applicant's
family actual hardship as distinct from
normal delay and inconvenience.

(3) Photographs required or waived.
Except as otherwise provided in this
paragraph, every applicant for a
nonimmigrant visa must furnish
photographs in such numbers as the
consular officer may require. The
photographs must be a reasonable
recent likeness, 1% by 11/2 inches in
size, unmounted, with no head covering,
and showing a full, front-face view of
the alien against a light background. The
alien must sign (full name) the reverse
side of the photographs. The photograph
requirement may be waived by the
consular officer for any alien who is:

(i) Within a class of nonimmigrants
classifiable under the visa symbol A, C-
3, G, or NATO; or

(ii) An applicant for a diplomatic or
official visa; or

(iii) Under 16 years of age. A notation
of any such waiver shall be made on the
application in the space provided for the
photograph. A new photograph need not
be required by the consular officer, if
there is readily available at post a
photograph submitted with a prior
application which reflects a reasonable
current likeness of the applicant.

(4) Police certificates. A police
certificate is a certification by the police
or other appropriate authorities stating
what, if anything, their records show
concerning the alien. An applicant for a
nonimmigrant visa is required to present
a police certificate if the consular officer
has reason to believe that a police or
criminal record exists, except that no
police certificate is required in the case
of an alien who is within a class of
nonimmigrants classifiable under visa
symbols A-1, A-2, C-3, G-1 through G-
4, NATO-1 through NATO-4 or NATO-
6.

(b) Fingerprinting. The consular
officer may require an alien making a
preliminary or informal application for a
visa to have a set of fingerprints taken
on Form AR, Alien Registration
Fingerprint Chart, if the officer considers
this necessary for the purposes of
identification and investigation.
Consular officers may use the fingerprint
card in order to ascertain from the
appropriate authorities whether they
have information pertinent to the
applicant's eligibilty to receive a visa.

§41.106 Processing.

Consular officers must ensure that
Form OF-156, Nonimmigrant Visa
Application, is properly and promptly
processed in accordance with the -
applicable regulations and instructions.

§41.107 Visa fees.

(a) Fees based on reciprocity. The
fees for the issuance of visas, including
official visas, to nonimmigrant nationals
or stateless residents of each foreign
country shall be collected in the
amounts prescribed by the Secretary of
State unless, on the basis of reciprocity,
no fee is chargeable. If practicable, fees
will correspond to the total amount of
all visa, entry, residence, or other
similar fees, taxes or charges assessed
or levied against nationals of the United
States by the foreign countries of which
such nonimmigrants are nationals or
stateless residents.

(b) Fees when more than one alien
included in visa. A single nonimmigrant
visa may be issued to include all eligible
family members if the spouse and
unmarried minor children of a principal
alien are included in one passport. Each
alien must execute a separate
application. The name of each family
member shall be inserted in the space
provided in the visa stamp. The visa fee
to be collected shall equal the total of
the fees prescribed by the Secretary of
State for each alien included in the visa,
unless upon a basis of reciprocity a
lesser fee is chargeable.

(c) Certain aliens exempted from fees.
Upon a basis of reciprocity, or as
provided in section 13(a) of the
Headquarters Agreement with the
United Nations (61 Stat. 718; 22 U.S.C.
287, Note), no fee shall be collected for
the issuance of a nonimmigrant visa to
an alien who is within a class of
nonimmigrants classifiable under the
visa symbols A, G, C-2, C-3, or NATO,
or who is issued a diplomatic visa.

(d) Refund of fees. A fee collected for
the issuance of a nonimmigrant visa is
refundable only if the principal officer at
a post or the officer in charge of a
consular section determines that the
visa was issued in error or could not be
used as a result of action taken by the
U.S. Government for which the alien
was not responsible and over which the
alien had no control.

§41.108 Medical examination.

(a) Requirements for medical
examination. An applicant for a
nonimmigrant visa shall be required to
take a medical examination if:

(1) The alien is an applicant for a K
nonimmigrant visa as a fiance(e) of a
U.S. citizen or as the child of such an
applicant; or,

(2) The alien is seeking admission for
medical treatment and the consular
officer considers a medical examination
advisable; or,

(3) The consular officer has reason to
believe that a medical examination
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might disclose that the alien is medically
ineligible to receive a visa.

(b) Examination by panel physician.
The required examination, which must
be carried out in accordance with
United States Public Health Service
regulations, shall be conducted by a
physician selected by the alien from a
panel of physicians approved by the
consular officer or, if the alien is in the
United States, by a medical officer of
the United States Public Health Service
or by a contract physician from a list of
physicians approved by the INS for the
examination of INA 245 adjustment of
status applicants.

(c) Panel physician facility
requirements. A consular officer may
not include the name of a physician on
the panel of physicians referred to in
paragraph (b) of this section unless the
physician has facilities to perform
required serological and X-ray tests or is
in 4 position to refer applicants to a
qualified laboratory for such tests.

Subpart K—issuance of Nonimmigrant
Visa

§41.111 Authority to issue visa.

(a) Issuance outside the United States.
Any consular officer is authorized to
issue regular and official visas.
Diplomatic visas may be issued only by:

{1) A consular officer attached to a
UL.S. diplomatic mission, if authorized to
do so by the Chief of Mission; or

(2) A consular officer assigned to a
consular office under the jurisdiction of
a diplomatic mission, if so authorized by
the Department or the Chief, Deputy
Chief, or Counselor for Consular Affairs
of that mission, or, if assigned to a
consular post not under the jurisdiction
of a diplomatic mission, by the principal
officer of that post.

(b) Issuance in the United States in
certain cases. The Director of the Visa
Office of the Department and such other
officers of the Department as the former
may designate are authorized, in their
discretion, to issue nonimmigrant visas,
including diplomatic visas, to:

(1) Qualified aliens who are currently
maintaining status and are properly
classifiable in the A, C-2, C-3, G or
NATO category and intend to reenter
the United States in that status after a
temporary absence abroad and who
also present evidence that:

(i) They have been lawfully admitted
in that status or have, after admission,
had their classification changed to that
status; and

(ii) Their period of authorized stay in
the United States in that status has not
expired; and

(2) Other qualified aliens who are
currently maintaining satus in an E, H, I,

or L nonimmigrant category and intend
to reenter the United States in that
status after a temporary absence abroad
and who also present evidence that;

(i) They were previously issued visas
at a consular office abroad and admitted
to the United States in the status which
they are currently maintaining: and

(ii) Their period of authorized
admission in that status has not expired.

§41.112 Validity of visa.

(a) Significance of period of validity
of visa. The period of validity of a
nonimmigrant visa is the period during
which the alien may use it in making
application for admission. The period of
visa validity has no relation to the
period of time the immigration
authorities at a port of entry may
authorize the alien to stay in the United
States.

(b) Validity of visa and number of
applications for admission. (1) Except as
provided in paragraph (c) of this section,
a nonimmigrant visa shall have the
validity prescribed in schedules
provided to consular officers by the
Department, reflecting insofar as
practicable the reciprocal treatment
accorded U.S. nationals by the
government of the country of which the
alien is a national or stateless resident.

(2) Nonimmigrant visas issued
pursuant to INA 101{a)(15)(B) may be
made valid indefinitely and for
unlimited applications for admission for
aliens who:

(i) Are nationals of countries that offer
reciprocal treatment to U.S. citizens, as
determined by the Department;

(ii) Are in possession of a valid
passport; and

(iii) Are bona fide visitors and will
continue to seek to enter the United
States only for such purpose for an
indefinite period of time, in the judgment
of the consular officer.

(3) An indefinite validity visa is valid
for application for admission even if the
passport in which the visa is stamped
has expired, provided the alien is also in
possession of a valid passport issued by
the authorities of the country of which
the alien is a national.

(c) Limitation on validity. If
warranted in an individual case, a
consular officer may issue a
nonimmigrant visa for:

(1) A period of validity that is less
than that prescribed on a basis of
reciprocity,

(2) A number of applications for
admission within the period of the
validity of the visa that is less than that
prescribed on a bais of reciprocity,

(3) Application for admission at a
specified port or at specified ports of
entry, or

(4) Use on and after a given date
subsequent to the date of issuance.

(d) Automatic extension of validity at
ports of entry. (1) Provided that the
requirements set out in paragraph (d){2)
of this section are fully met, the
following provisions apply to
nonimmigrant aliens seeking
readmissioa at ports of entry:

(i) The validity of an expired
nonimmigrant visa issued under INA
101{a){15) may be considered to be
automatically extended to the date of
application for readmission, and

(ii) In cases where the original
nonimmigrant classification of an alien
has been changed by INS to another
nonimmigrant classification, the validity
of an expired or unexpired
nonimmigrant visa may be considered to
be automatically extended to the date of
application for readmission, and the
visa may be converted as necessary to
that changed classification.

(2) The provisions in paragraph (1) of
this section are applicable only in the
case of a nonimmigrant alien who:

(i) Is in possession of a Form -84,
Arrival-Departure Record, endorsed by
INS to show an unexpired period of
initial admission or extension of stay,
or, in the case of a qualified F or |
student or exchange visitor or the
accompanying spouse or child of such
an alien, is in possession of a current
Form 1-20, Certificate of Eligibility for
Nonimmigrant Student Status, or Form
IAP-66, Certificate of Eligibility for
Exchange Visitor Status, issued by the
school the student has been authorized
to attend by INS, or by the sponsor of
the exchange program in which the alien
has been authorized to participate by
INS, and endorsed by the issuing school
official or program sponsor to indicate
the period of initial admission or
extension of stay authorized by INS;

(ii) Is applying for readmission after
an absence not exceeding 30 days solely
in contiguous territory, or, in the case of
a student or exchange visitor or
accompanying spouse or child meeting
the stipulations of paragraph () of this
section, after an absence not exceeding
30 days in contiguous territory or
adjacent islands other than Cuba;

(iii) Has maintained and intends to
resume nonimmigrant status;

(iv) Is applying for readmission within
the authorized period of initial
admission or extension of stay;

(v) Is in possession of a valid
passport; and

(vi) Does not require authorization for
admission under INA 212(d)(3).
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§41.113 Procedures in issuing visas.

(a) Visa evidenced by stamp placed in
the passport. Except as provided in
paragraph (b) of this section, a
nonimmigrant visa shall be evidenced
by a stamp placed in the alien’s
passport. The appropriate symbol as
prescribed in § 41.12, showing the
classification of the alien shall be
entered in the visa.

(b) Cases in which visa not placed in
passport. In the following cases the visa
shall be placed on the prescribed Form
OF-232, Form for Nonimmigrant Visa
Stamp, to which a photograph of the
alien shall be attached under seal. In
issuing such a visa, a notation shall be
made on the Form OF-232 on which the
visa is placed specifying the pertinent
subparagraph of this paragraph under
which the action is taken.

(1) The alien’s passport was issued by
a government with which the United
States does not have formal diplomatic
relations, unless the Department has
specifically authorized the placing of the
visa in such passport;

(2) The alien's passport does not
provide sufficient space for the visa
stamp;

(3) The passport requirement has been
waived; or

(4) In other cases as authorized by the
Department.

(¢) Indefinite validity visa. In no
instance may a visa issued pursuant to
INA 101(a)(15)(B) and having indefinite
validity as provided in § 41.112(b) be
placed in any document other than a
valid passport.

(d) Visa stamp. (1) The nonimmigrant
visa shall be in the format designated by
the Department and contain the
following data:

(i) The number of the visa;

(ii) The location of the issuing office;

(iii) The classification of the visa;

(iv) The date of issuance;

(v) The expiration date or, if an
indefinite validity visa is issued on the
baisis of reciprocity, the word
“indefinitely”;

(vi) The number of applications for
admission for which it is valid or the
word “multiple’;

(vii) The name(s) of the person(s) lo
whom issued, unless the word
"Bearer(s)" is used as authorized by
paragraph (e)(1) of this section; and

(viii) The signature or facsimile
signature of the issuing officer.

(2) The format of a diplomatic visa is
the same as a regular nonimmigrant
visa, except that it bears the title
“DIPLOMATIC",

(3) The format of an official visa is the
same as a regular nonimmigrant visa,
except that it bears the title
“"OFFICIAL".

(€) Insertion of name; petition and
derivative status notation. (1) Except as
otherwise provided in this paragraph,
the name(s) of the alien(s) to whom a
nonimmigrant visa is issued shall be
shown on the visa just after the word
“t0.” In visas issued in passports (or in
other travel documents meeting the
requirements of INA 101(a)(30)) which
have been approved by the Department
for this purpose, consular officers may
insert the word “Bearer{s)" in lieu of the
name of the alien and in lieu of the
names of accompanying family members
who are included in the alien's passport.
The procedure for a “Bearer(s)" insert
may not be applied in the case of aliens
who are the beneficiaries of waivers
granted under INA 212(d)(3) or in the
issuance of a visa on Form OF-232.

(2) If the visa is being issued upon the
basis of a petition approved by the
Attorney General, the number of the
petition, if any, the period for which the
alien's admission has been authorized,
and the name of the petitioner shall be
noted immediately below the visa.

(3) In the case of an alien who derives
status from a principal alien, the name
and position of the principal alien shall
be written below the lower margin of
the visa.

(f) Period of validity. If a
nonimmigrant visa is issued for an
unlimited number of applications for
admission within the period of validity,
the word “multiple” shall be
appropriately placed in the visa.
Otherwise the number of permitted
applications for admission shall be
shown in word form. The date of
issuance and the date of expiration of
the visa shall be shown at the
appropriate places in the visa by day,
month and year in that order. The
standard three letter abbreviation for
the month shall be used in all cases. If a
visitor visa is to be made valid for an
indefinite period, the word
“indefinitely" shall be inserted in the
space provided for the expiration date
of the visa.

(8) Restriction to specified port of
entry. If a nonimmigrant visa is valid for
admission only at one or more specified
ports of entry, the names of those ports
shall be entered immediately below the
expiration date of the visa, preceded by
the word “at.”

(h) Signature. The signature or
facsimile signature of the consular
officer issuing the visa shall appear in
the visa.

(i) Delivery of visa and disposition of
form OF-156. In issuing a nonimmigrant
visa, the consular officer shall deliver
the visaed passport, or the prescribed
Form OF-232 which bears the visa, to
the alien or, if personal appearance has

been waived, to the authorized
representative, The executed Form OF-
156, Nonimmigrant Visa Application,
and any additional evidence furnished
by the alien in accordance with
§41.103(b) shall be retained in the
consular files,

(i) Disposition of supporting
documents. Original supporting
documents furnished by the alien shall
be returned for presentation, if
necessary, to immigration authorities at
the port of entry and a notation to that
effect shall be made on the Form OF-
156. Duplicate copies may be retained in
the consular files.

(k) Olympic Games, Pan American
Games or other regional games.
Notwithstanding the provisions of
paragraph (d) of this section, in the case
of an alien who:

(1) Is a participant in the Summer or
Winter Olympic Games, the Pan
American Games or other regional
games under the auspices of the
International Olympic Committee, held
in the United States; and

(2) Is the holder of an official identity
card which has been issued for
participation in such Games under the
Olympic Rules Bylaws, which includes
the signature of a competent authority of
the participating government and the
assurance of that government's
recognition of the card for re-entry by
the bearer for an additional period of six
months beyond the expiration date of
the card, and which otherwise meets the
requirements of section 101(a)(3) and
212(a)(26) of the Immigration and
Nationality Act, a stamp consisting of:

(i) The imprint of the issuing post’s
rubber stamp seal; and

(ii) The signature of a consular officer
affixed on the identity card shall
constitute a multiple entry B-1/B-2 visa
valid for the duration of the card, or, in
the case of a representative of foreign
press, radio, film or other foreign
information media, a multiple entry 1
visa valid for the duration of the card.

§41.114 Transfer of visas.

(a) Conditions for transfer. Upon the
request of the bearer a valid
nonimmigrant visa shall be transferred
from one travel document to a different
travel document which is valid for the
required period if the bearer is found
eligible to receive such a visa, except in
a case in which the travel document
containing the original visa has been
lost or stolen. A visa may be transferred
only if the new passport indicates that
the alien's nationality is the same as
when the visa was issued.

{(b) Procedure for transfer.
Application for the transfer of a
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nonimmigrant visa from one passport to
another shall be made on an appropriate
form. The consular officer may waive
the personal appearance of the alien.
The issuance of a transferred visa shall
be evidenced by placing the visa stamp
with all of the original data in the alien's
passport. The validity of the transferred
visa shall be the same as that of the
original visa. The transferred visa shall
be valid for the number of applications
for admission remaining as of the date
of the transfer. The word
“TRANSFERRED" shall be inserted on
the upper margin of the visa stamp.

(c) Cancellation of visa in old
passport. Unless the passport in which
the original visa was issued has been
surrendered to the issuing authority, the
original visa shall be canceled at the
time of its transfer to the new travel
document, except, when a visa is
transferred for only some of several
persons included in the original visa,
that visa is not to be canceled but the
names of the persons whose visas are
transferred are to be stricken from the
original visa.

(d) Fee for transfer. No fee shall be
charged for the transfer of a valid
nonimmigrant visa.

Subpart L—Refusals and Revocations

§41.121 Retusal of individual visas.

(a) Grounds for refusal. Nonimmigrant
visa refusals must be based on legal :
grounds, that is, one or more provisions
of INA 212(a) or (e), INA 214(b), or INA
221{g). Certain classes of nonimmigrant
aliens are exempted from specific
provisions of INA 212(a} under INA 102,
INA 212(d)(1), INA 212(d){2) and, upon a
basis of reciprocity, under INA 212{d)(8).
When a visa application has been
properly completed and executed in
accordance with the provisions of INA
and the implementing regulations, the
consular officer must either issue or
refuse the visa.

(b) Refusal procedure. If a consular
officer knows or has reason to believe
that an alien is ineligible to receive a
visa on grounds of ineligibility which
cannot be overcome by the presentation
of additional evidence, the officer shall
refuse the visa and, if practicable, shall
require a nonimmigrant visa application
to be executed before the refusal is
recorded. In the case of a visa refusal
the consular officer shall inform the
applicant of the provision of law or
regulations upon which the refusal is
based. If the alien fails to execute a visa
application after being informed by the
consular officer of a ground of
ineligibility to receive a nonimmigrant
visa. the visa shall be considered
refused. The officer shall then insert the

pertinent data on the visa application,
noting the reasons for the refusal, and
the application form shall be filed in the
consular office. Upon refusing a
nonimmigrant visa, the consular officer
shall retain the original or a copy of
each document upon which the refusal
was based as well as each document
indicating a possible ground of
ineligibility and may return all other
supporting documents supplied by the
applicant.

(c) Review of refusal at consular
office. If the ground(s) of ineligibility
upon which the visa was refused cannot
be overcome by the presentation of
additional evidence, the principal
consular officer, or a specifically
designated aiternate, shall review the
case without delay, record the review
decision, and sign and date the
prescribed form. If the ground(s) of
ineligibility may be overcome by the
presentation of additional evidence, and
the applicant has indicated the intention
to submit such evidence, a review of the
refusal may be deferred for not more
than 120 days. If the principal consular
officer or alternate does not concur in
the refusal, that officer shall either

(1) Refer the case to the Department
for an advisory opinion, or

(2) Assume responsibility for the case
by reversing the refusal.

(d) Review of refusal by Department.
The Department may request a consular
officer in a specific case or in specified
classes of cases to submit a report if a
visa has been refused. The Department
will review each report and may furnish
an advisory opinion to the consular
officer for assistance in considering the
case further. If the officer believes that
action contrary to an advigsory opinion
should be taken, the case shall be
resubmitted to the Department with an
explanation of the proposed action.
Rulings of the Department concerning an
interpretation of law, as distinguished
from an application of the law to the
facts, shall be binding upon consular
officers.

§41.122 Revocation of visas.

(a) Grounds for revocation by
consular officers. A consular officer is
authorized to revoke a nonimmigrant
visa issued to an alien if:

(1) The officer finds that the alien was
not, or has ceased to be, entitled to the
nonimmigrant classification under INA
101(a)(15) specified in the visa or that
the alien was at the time the visa was
issued, or has since become, ineligible
under INA 212(a) to receive a visa;

(2) The visa has been physically
removed from the passport in which it
was issued prior to the alien’s

embarkation upon a continuous voyage
to the United States: or

(3) For any of the reasons specified in
paragraph (h) of this section if the visa
has not been revoked by an immigration
officer as authorized in that paragraph.

(b) Notice of proposed revocation.
When consideration is being given to
the revocation of a nonimmigrant visa
under paragraph {a)(1) or (2) of this
section, the consular officer considering
that action shall, if practicable, notify
the alien to whom the visa was issued of
intention to revoke the visa. The alien
shall also -be given an opportunity to
show why the visa should not be
revoked and requested to present the
travel document in which the visa was
originally issued.

(c) Procedure for physically
cancelling visas. A nonimmigrant visa
which is revoked shall be canceled by
writing or stamping the word
“REVOKED" plainly across the face of
the visa. The cancellation shall be dated
and signed by the officer taking the
action. The failure of the alien to present
the visa for cancellation does not affect
the validity of action taken to revoke it.

{d) Notice to carriers. Notice of
revocation shall be given to the master,
aircraft captain, agent, owner, charterer,
or consignee of the carrier or
transportation line on which it is
believed the alien intends to travel to
the United States, unless the visa has
been physically canceled as provided in
paragraph (c) of this section.

(e) Notice to Department. When a visa
is revoked under paragraph (aj(1) or (2)
of this section, the consular officer shall
promptly submit notice of the
revocation, including a full report on the
facts in the case, to the Department for
transmission to INS. A report is not
required if the visa is physically
canceled prior to the alien's departure
for the United States except in cases
involving A, G, C-2, C-3, NATO,
diplomatic or official visas.

(f) Record of action. Upon revocation
of & nonimmigrant visa under paragraph
(a)(1) or (2) of this section, the consular
officer shall complete for the post files a
Certificate of Revocation by Consular
Officer which includes a statement of
the reasons for the revocation. If the
revocation is effected at other than the
issuing office, a copy of the Certificate
of Revocation shall be sent to that
office.

(g) Reconsideration of revocation. (1)
The consular office shall consider any
evidence submitted by the alien or the
alien's attorney or representative in
connection with a request that the
revocation be reconsidered. If the officer
finds that the evidence is sufficient to
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overcome the basis for the revacation, a
new visa shall be issued. A
memorandum regarding the action taken
and the reasons therefor shall be placed
in the consular files and appropriate
notification shall be made promptly to
the carriers concerned, the Department,
and the issuing office if notice of
revocation has been given in accordance
with paragraphs (d). (e), and () of this
section.

(2) In view of the provisions of
§ 41.107(d) providing for the refund of
fees when a visa has not been used as a
result of action by the U.S. Government.
a fee shall not be charged in connection
with a reinstated visa. .

(h) Revocation of visa by immigration
officer. An immigration officer is
authorized to revoke a valid visa by
physically canceling it in accordance
with the procedure prescribed in
paragraph (c) of this section if:

(1) The alien obtains an immigrant
visa or an adjustment of status to that of
permanent resident;

(2) The alien is ordered excluded from
the United States pursuant to INA 235(c)
or 236;

(3) The alien is notified pursuant to
INA 235(b) by an immigration officer at
a port of entry that the alien appears to
be inadmissible to the United States and
the alien requests and is granted
permission to withdraw the application
for admission;

(4) A final order of deportation or a
final order granting voluntary departure
with an alternate order of deportation is
entered against the alien pursuant to
INS regulations;

(5) The alien has been permitted by
INS to depart voluntarily from the
United States pursuant to INS
regulations;

(8) A waiver of ineligibility pursuant
to INA 212(d)(3)(A) on the basis of
which the visa was issued to the alien is
revoked by INS;

{7) The visa is presented in connection
with an application for admission to the
United States by a person other than the
alien to whom it was issued; or

(8) The visa has been physically
removed from the passport in which it
was issued.

3. Part 42 is revised to read as follows:

PART 42—VISAS: DOCUMENTATION
OF IMMIGRANTS UNDER THE
IMMIGRATION AND NATIONALITY
ACT, AS AMENDED

Subpart A—Visa and Passport Not
Required for Certain immigrants

Sec.

421 Aliens not required to obtain immigrant
visas.

Sec.
422 Aliens not required to present
passports.

Subpart B—Classification and Foreign State
Chargeability

4211 Classification symbols.

4212 Rules of chargeability.

Subpart C—immigrants not Subject to the
Numerical Limitations of INA 201

42.21 Immediate relatives.

42.22 Returning resident aliens.

42,23 Certain former U.S. citizens.

4224 Ministers of religion.

42.25 Certain U.S. Government employees.

42.26 Panama Canal employees.

42.27 Spouse and children of certain foreign
medical graduates.

Subpart D—Immigrants Subject to
Numerical Limitation

4231 Relative preference immigrants.

4232 [Reserved|

42.33 Third preference immigrants.

4234 Sixth preference immigrants.

42.35 Nonpreference immigrants.

42.36 Administering labor certification
provisions of INA 212(a)(14).

Subpart E—Petitions

42.41 Effect of approved petition.

4242 Petition for immediate relative or
preference status.

4243 Suspension or termination of action in
petition cases.

Subpart F—Numerical Controls and Priority
Dates

42.51 Department conirol of numerical
limitations.

42.52 Post records of visa applications.

42.53 Priority date of individual applicants.

42.54 Order of consideration.

42,55 Reports on numbers and priority dates
of applications on record.

Subpart G—Application for Immigrant Visas

4261 Place of application.

42.62 Personal appearance and interview of
applicant.

42,63 Application forms and other
documentation.

42.64 Passport requirements.

42,65 Supporting documents.

42.66 Medical examination.

42.67 Execution of application. registration,
and fingerprinting.

4268 Informal evaluation of family
members if principal applicant precedes
them.

Subpart H—Issuance of Immigrant Visas

42.71 Authority lo issue visas; visa fees.
42.72 Validity of visas.

42.73 Procedure in issuing visas.

4274 Issuance of new or replacement visas.

Subpart I—Refusal, Revocation, and
Termination of Registration

42.81 Procedure in refusing individual visas.

42.82 Revpcation of visas.

42.83 Termination of registration.
Authority: Sec. 104, 66 Stat. 174, 8 U.S.C.

1104; sec. 109(b)(1), Pub. L. 85-105, 91 Stat.

B47.

Subpart A—Visa and Passport Not
Required for Certain Immigrants

§42.1 Aliens not required to obtain
immigrant visas.

An immigrant within any of the
following categories is not required to
obtain an immigrant visa:

(a) Aliens lawfully admitted for
permanent residence. An alien who has
previously been lawfully admitted for
permanent residence and who is not
required under the regulations of INS to
present a valid immigrant visa upon
returning to the United States.

(b) Alien members of U.S. Armed
Forces. An alien member of the U.S.
Aarmed Forces bearing military
identification, who has previously been
lawfully admitted for permanent
residence and is coming to the United
States under official orders or permit of
those Armed Forces.

(¢) Aliens entering from Guam, Puerto

ico, or the Virgin Islands. An alien
who has previously been lawfully
admitted for permanent residence who
seeks to enter the continental United
States or any other place under the
jurisdiction of the United States directly
from Guam, Puerto Rico, or the Virgin
Islands of the United States.

(d) Child born after issuance of visa
to accompanying parent. An alien child
born after the issuance of an immigrant
visa to an accompanying parent, who
will arrive in the United States with the
parent, and apply for admission during
the period of validity of the visa issued
to the parent.

(e) Child born of a national or lawful
permanent resident mother during her
temporary visit abroad. An alien child
born during the temporary visit abroad
of a mother who is a national or lawful
permanent resident of the United States
if applying for admission within 2 years
of birth and accompanied by either
parent applying and eligible for
readmission as a permanent resident
upon that parent's first return to the
United States after the child's birth.

() American Indians born in Canada.
An American Indian born in Canada
and having at least 50 per centum of
blood of the American Indian race.

§42.2 Aliens not required to present
passports.

An immigrant within any of the
following categories is not required to
present a passport in applying for an
immigrant visa:

(a) Certain relatives of U.S. citizens.
An alien who is the spouse, unmarried
son or daughter, or parent, of a U.S.
citizen, unless the alien is applying for a
visa in the country of which the
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applicant is a national and the
possession of a passport is required for
departure.

(b) Returning aliens previously
lawfully admitted for permanent
residence. An alien previously lawfully
admitted for permanent residence who
is returning from a temporary visit
abroad, unless the alien is applying for a
visa in the country of which the
applicant is a national and the
possession of a passport is required for
departure.

(c) Certain relatives of aliens lawfully
admitted for permanent residence. An
alien who is the spouse, unmarried son
or daughter, or parent of an alien
lawfully admitted for permanent
residence, unless the alien is applying
for a visa in the country of which the
applicant is a national and the
possession of a passport is required for
departure.

(d) Aliens qualified to receive third
preference visas. An alien who is
eligible to receive a third preference
visa, and accompanying spouse and
child, unless the alien is applying for a
visa in the country of which the
applicant is a national and the
possession of a passport is required for
departure.

(e) Stateless persons. An alien who is
a stateless person, and accompanying
spouse and unmarried son or daughter.

(f) Nationals of Communist-controlled
countries. An alien who is a national of
a Communist-controlled country and
who is unable to obtain a passport from
the government of that country, and
accompanying spouse and unmarried
son or daughter.

(g) Alien members of U.S. Armed
Forces. An alien who is a member of the
U.S. Armed Forces.

(h) Beneficiaries of individual
waivers. (1) An alien who would be
within one of the categories described in
paragraphs (a) through (d) of this section
except that the alien is applying for a
visa in a country of which the applicant
is a national and possession of a
passport is required for departure, in
whose case the passport requirement
has been waived by the Secretary of
State, as evidence by a specific
instruction from the Department.

(2) An alien unable to obtain a
passport and not within any of the
foregoing categories, in whose case the
passport requirement imposed by
§ 42.64(b) or by INS regulations has

been waived by the Attorney General
and the Secretary of State as evidenced
by a specific instruction from the

Department.

Subpart B—Classification and Foreign
State Chargeability

§42.11 Classification symbols.

A visa issued to an immigrant alien
within one of the classes described in
this section shall bear an appropriate
visa symbol to show the classification of

the alien.

(a) Special immigrants. The following
symbols shall be used in cases of aliens
who are special immigrants:

Class

Section of law

Retumning
resident

Person who
lost U.S.
citizenship by
marriage

Person who
lost U.S.
citizenship by
service in
foreign
armed forces

Minister of
religion

Spouse of alien
classified SD-
1

Child of alien
classified SD-
1

Certain
employees or
former
employees of
U.Ss.
Government
abroad

Accompanying
spouse of
alien
classified SE-
1

Accompanying
child of alien
classified SE-
1

Certain former
employees of
the Panama
Canal

Company or
Canal Zone
Government

Accompanying
spouse or
child of alien
classified

101(a)(27)(A) ......

101(a)(27)(B)
and 324(a).

101(a)(27)(B)
and 327.

101(a)(27)(C) ...
101(a)(27)(C) ......

101(a)(27)(C) ......

101(a)(27)(D)......

101(2)(27)(D)......

101(a)(27)(D).......

101(a)(27)(E) ......

................................

SD-1
SD-2

SD-3

SE-1

SE-2

SE-3

SF-1

SF-2

Class

Section of law

Visa
symbol

Certain former
employees of
the U.S.
Government
in the
Panama
Canal Zone

Accompanying
spouse or
child of alien
classified
SG-1

Certain former
employees of
the Panama
Canal
Company or
Canal Zone
Government
on April 1,
1979

Accompanying
spouse or
child of alien
classified SH-
1

Certain foreign
medical
graduates

Accompanying
spouse or
children of
alien
classified SJ-
1

Retired officer
or employee
classified G-4
under section
101(a)(15)(G)
(iv)

Spouse of
retired officer
or employee
classified SK-
1

Unmarried son
or daughter
of a present
or former
officer or
employee
classified G-4
under section
101(a)(15)(G)
(iv)

A spouse
classified G-4
or N-9 who is
the survivor
of a
deceased
officer or
employee
classified G-4
under secnon'G)
101(a)(15)(
()

101(a)(27)(F) -.....

101(a)(27)(F) ......

101(a)(27)(G)......

101(@)(27)(G)......

101(a)27)(H).......

101(@}(27)(H)......

101(2)@7)1)
(iii); 100 Stat.
3434.

101(a)(27)(1)
(iv); 100 Stat.
3434.

101(a)(27)(1)
100 Stat.
3434.

101 (a)(27)(1)
(ii); 100 Stat.
3434,

SG-1

SG-2

SH-1

SH-2

SJ-1

SJ-2

SK-1

SK-2

SK-3

SK-4
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{(b) Immediate relatives. The following > -
symbols shall be used in cases of aliens Class Section of law v'st?ol Class Section of law V'Sg ’
who qualify as immediate relatives: s il o sl
Vi Second 203(a) (2); c2-2 Fifth 203(a) (5) cveveverens P5-1
Class Section of law syv:fgol preference: 216(a), 100 preference:
Unmarried Stat. 3537. Brother or
son or sister of U.S.

Spouse of U.S. [ 201(b) IR-1 daughter of citizen
citizen. alien resident twenty-one

Spouse of U.S. | 201(b); 216(a), | CR-1 (conditional years of age
citizen 100 Stat. status). or older.

(conditional 3537. Second 203(a) (8)............ P2-3 Fifth 203(a) (8) ..eevevnine P5-2
status). preference; preference:

Child of U.S. 204 ) Gy IR-2 Child of alien Spouse of
citizen. classified P2- alien

Chiid of U.S. 201(b); 216(a), | CR-2 1 or P2-2. classified PS5~
citizen 100 Stat. Second 203(a) (8); C2-3 1.

(conditional 3537. preference: 216(a), 100 Fifth 203(a) (8)............ P5-3
status). Child of alien Stat. 3537, preference:

Child of U.S. 201(b); 216(a).....| CR-2 classified Child of alien
citizen C2-1 or C2-2 classified P5-

(conditional (conditional 1.
status). status). Sixth 203(a) (6) .....ccon.. P6-1

Orphan 20H(D) it IR-3 Third 203(a) (3)............. P3-1 preference:
adopted preference: Needed
abroad by Professional skilled or
U.S. citizen. or highly unskilled

Crphan to be o) 40) Lt S T IR-4 skilled worker.
adopted by immigrant. Sixth 203)a)(8) ............. P6-2
U.S. citizen. Third 203(a) (8)............ pP3-2 preference:

Parent of U.S. | 201(b).................. IR-5 preference: Spouse of
citizen. Spouse of alien

alien classified P6-
classified P3- 1.
(©) Numerical]y—restricted 1 Sixth ' 203(a) (8) ..covvueeans P6-3

; ; % Third 203(a) {8) .cercvurvi P3-3 preference:

immigrants, The following symbols shall preference: Child of alien

be used in cases of immigrants who are Child of alien classified P6-

subject to the numerical limitations classified P3- 1:

specified in INA 201(a): 1, Nonprefer- | 203(a) (7) vcoco...e. NP-1

Fourth 203(a) (4) ..coererene. P4-1 ence
preference: immigrant.
Class Section of law sy‘f;fgo, Married son
g; Sagghter §42.12 Rules of chargeability.

First 203(a) (1) crvveen. P1-1 citizen. b (a) Applicability. An ‘T“";‘]g.'a.'“ shall
preference: Fourth 203(a)(4); C4-1 e charged to the numerical limitation
Unmarried preference: 216(a), 100 for the foreign state or dependent area
son or Married son Stat. 3537. of birth, unless—(1) Classifiable as an
daughter of or daughter immediate relative under INA 201(b), or
U.S. citizen. of US. (2) Classifiable as a special immigrant

First 203(a) (8) vevrvvvnne. Pi1-2 citizen under INA 101(a)(27), or (3) The case
g’;:g’g?gﬁ:en g:&‘i‘;""‘a' falls within one of the exceptions to the

LS : general rule of chargeability provided by
<1:!assmed P1- Fo:fr;:\ereme: 203(a) (8) ....cceu. P4-2 INA 202(b) and paragraphs [b) lhrough

Second 203(8) (2) ... P2-1 Spouse of (e) of this section to prevent the
preference: alien separation of families.

Spouse of classified P4- (b) Exception for child. If necessary to
alien resident. 1. prevent the separation of a child from

Se:'o?d 202%)( ()2);1 o C2-1 Fo:rff'erence 203(a) (8) wesvvvees P4-3 the alien parent or parents, an

eference: a), : ey 14 ; ;
Shoie of Stat 5597, Child of afien gmm:igrant (cl:hlld. mcludmgba c};:ld bc(;im
alien resident classified P4 in a depen eqt area, may e charge to
(conditional 1. the same foreign state to which a parent
status). Fourth 203(a) (8); C4-3 is chargeable if the child is

Second 203(a) (2)............ p2-2 preference: 216(a). accompanying or following to join the
preference: Child of alien parent, in accordance with INA
Unmarried g:siiﬁed 202(b)(1).
son or - —

i (c) Exception for spouse. If necessary
:lai:ng':teesrad'?efm. g:m:)ﬂonal to prevent the separation of husband

and wife, an immigrant spouse,
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including a spouse born in a dependent
area, may be charged to a foreign state
to which a spouse is chargeable if
accompanying or following to join the
spouse, in accordance with INA
202(b){(2).

(d) Exception for alien barn in the
United States. An immigrant who was
born in the United States shall be
charged to the foreign state of which the
immigrant is a citizen or subject. If not a
citizen or subject of any country, the
alien shall be charged to the foreign
state of last residence as determined by
the consular officer, in accordance with
INA 202(b)(3).

(e) Exception for alien born in foreign
state in which neither parent was born
or had residence at time of alien’s birth.
An alien who was born in a foreign
state, as defined in § 40.1, in which
neither parent was born, and in which
neither parent had a residence at the
time of the applicant’s birth, may be
charged to the foreign state of either
parent as provided in INA 202(b)(4). The
parents of such an alien are not
considered as having acquired a
residence within the meaning of INA
202(b)(4).if, at the time of the alien's
birth within the foreign state, the
parents were visiting temporarily or
were stationed there in connection with
the business or profession and under
orders or instructions of an employer,
principal, or superior authority foreign to
such foreign state.

Subpart C—Immigrants not Subject to
the Numerical Limitations of INA 201

§ 42.21 Immediate relatives.

An alien who is a spouse or child of a
United States citizen, or a parent of a
U.S. citizen at least 21 years of age, shall
be classified as an immediate relative
under INA 201(b) if the consular officer
has received from INS an approved
Petition to Classify Status of Alien
Relative for Issuance of an Immigrant
Visa, filed on the alien's behalf by the
U.S. citizen and approved in accordance
with INA 204 and the officer is satisfied
that the alien has the relationship
claimed in the petition. An immediate
relative shall be documented as such
unless the U.S. citizen refuses to file the
required petition, or unless the
immediate relative is also a special
immigrant under INA 101(2a)(27) not
subject to any numerical limitation.

§42.22 Returning resident aliens.

(a) Requirements for returning
resident status. An alien shall be
classifiable as a special immigrant
under INA 101(a){27){A) if the consular
officer is satisfied from the evidence
presented that:

(1) The alien has the status of an alien
lawfully admitted for permanent
residence al the time of departure from
the United States:

(2] The alien departed from the United
States with the intention of returning
and has not abandoned this intention;
and

(3) The alien is returning to the United
States from a temporary visit abroad
and, if the stay abroad was protracted.
this was caused by reasons beyond the
alien's control and for which the alien
was not responsible.

(b) Documentation needed. Unless the
consular officer has reason to question
the legality of the alien’s previous
admission for permanent residence or
the alien’s eligibility to receive an
immigrant visa, only those records and
documents required under INA 222(b)
which relate to the period of residence
in the United States and the period of
the temiporary visit abroad shall be
required. If any required record or
document is unobtainable, the
provisions of § 42.65(d) shall apply.

(c) Relief provisions for certain
returning resident aliens under INA
212{c). The exercise by the Attorney
General of discretionary authority under
INA 212(c) to grant relief from certain
grounds of ineligibility other than those
described in INA 212(a)(26), (27), (28),
and (29) to certain returning resident
aliens shall remove the alien's
ineligibility to receive a visa only under
the provisions specified in the Attorney
General's order.

(d) Returning resident alien originally
admitted under the Act of December 28,
1945. An alien admitted into the United
States under section 1 of the Act of
December 28, 1945 {"GlI Brides Act”)
shall not be refused an immigrant visa
after a temporary absence abroad solely
because of a mental or physical defect
or defects that existed at the time of the
original admission.

§ 42.23 Certain former U.S. citizens.

(a) Women expatriates. An alien
woman, regardless of marital status,
shall be classifiable as a special
immigrant under INA 101(a)(27)(B) if the
consular officer is satisfied by
appropriate evidence that she was
formerly a U.S citizen and that she
meets the requirements of INA 324(a).

(b) Military expatriates. An alien
shall be classifiable as a special
immigrant under INA 101(a)(27)(B) if the
consular officer is satisfied by
appropriate evidence that the alien was
formerly a U.S. citizen and that the alien
lost citizenship under the circumstances
set forth in INA 327.

§42.24 Ministers of religion.

(a) Classification. (1) An alien
minister of religion shall be classifiable
as a special immigrant under INA
101(a)(27)(C) if the consular officer
concludes from the evidence presented
that the alien qualifies under that
section.

(2) The spouse or child of a minister of
religion classifiable as a special
immigrant under this section is also
classifiable as a special immigrant
under INA 101(a)(27)(C) if
accompanying or following to join the
principal alien.

(b) "Minister” defined. The term
“minister,” as used in INA 101(a}(27)(C),
means a person duly authorized by a
recognized religious denomination
having a bona fide organization in the
United States to conduct religious
worship and to perform other duties
usually performed by authorized
members of the clergy of that religion.
The term does not include a lay
preacher not authorized to perform such
duties, and does not include a nun, lay
brother, or cantor.

§42.25 Certain U.S. Government
employees.

An alien is classifiable as a special
immigrant under INA 101(a)(27)(D) if the
consular officer is satisfied that the
alien meets the requirements of that
section. An alien may qualify on the
basis of employment abroad with one or
more agencies of the U.S. Government.

§ 42.26 Panama Canal employees.

An allen who is subject to the
numerical limitations specified in
section 3201(c) of the Panama Canal Act
of 1979, Pub. L. 96-70, is classifiable as a
special immigrant under INA 101(a)(27)
(E), (F) or (G) if the consular officer is
satisfied from the evidence presented
that the alien qualifies under any of
those three paragraphs and that the
alien;

(a) Was an employee of the Panama
Canal Company or Canal Zone
Government on October 1, 1979, and a
resident in the Canal Zone on April 1,
1979, and performed faithful service for
at least 1 year; or

(b) Is a Panamanian national who
was—(1) Honorably retired from U.S.
Government employment in the Canal
Zone before October, 1, 1979, following
a total of 15 years or more of faithful
service, or (2) Employed by the U.S.
Government in the Canal Zone with a
total of 15 years or more of faithful
service on October 1, 1979, and is
honorably retired from such service: or

(c) Was an employee of the Panama
Canal Company or Canal Zone
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Government on April 1, 1979, who has
performed faithful service for 5 years or
more and whose personal safety or the
personal safety of whose spouse or
children, as a direct result of the
Panama Canal Treaty of 1977, is
reasonably placed in danger because of
the special nature of such employment;
or

(d) Is the spouse or child of any alien
the consular officer concludes is
qualified as a special immigrant under
this section and is accompanying the
alien to the United States.

§42.27 Spouse and children of certain
foreign medical graduates.

The accempanying spouse and
children of a graduate of a foreign
medical school, or of a person qualified
to practice medicine in a foreign state,
who has adjusted status as a special
immigrant under the provisions of INA
101(a)(27)(H), are classifiable as special
immigrants under that section if the
consular officer is satisfied from
evidence presented, or INS has
confirmed, that the principal alien has
been granted an adjustment of status to
that of an alien lawfully admitted for
permanent residence,

Subpart D—Immigrants Subject to
Numerical Limitation

§42.31 Relative preference immigrants.

(a) Entitlement to status. An alien
shall be classifiable as a preference
immigrant under INA 203(a) (1), (2), (4)
or (5) if the consular officer has received
from INS a Petition to Classify Status of
Alien Relative for Issuance of Immigrant
Visa approved in accordance with INA
204 to accord the alien such preference
status, or official notification of such an
approval, and the consular officer is
satisfied that the alien has the
relationship to the petitioner indicated
in the petition. In the case of a petition
according an alien status under INA
203(a) (1) or (4) or status as an
unmarried son or daughter under INA
203(a)(2), the petitioner must be a
“parent” as defined in INA 101(b)(2) and
§ 40.1. In the case of a petition filed on
or after January 1, 1977, to accord an
alien status under INA 203(a)(5), the
petitioner must be at least twenty-one
vears of age.

(b) Entitlement to derivative status.
Pursuant to INA 203(a)(8), and whether
or not named in the petition, the child of
a first, second, fourth, or fifth preference
immigrant or the spouse of a fourth or
fifth preference immigrant, if not
otherwise entitled to an immigrant
status and the immediate issuance of a
visa under INA 203(a) (1) through (7), is
entitled to derivative status

corresponding to the classification of the
beneficiary of the petition.

§42.32 [Reserved]

§42.33 Third preference immigrants.

(a) Entitlement to status, An alien
shall be classifiable as a third
preference immigrant under INA
203(a)(3) if the consular officer has
received from INS a Petition to Classify
Preference Status of Alien on Basis of
Profession or Occupation approved in
accordance with INA 204 to accord the
alien such preference status, or official
notification of such an approval, and the
consular officer is satisfied that the
alien is within the class described in
INA 203(a)(3).

(b) Entitlement to derivative status.
The spouse or child of the beneficiary of
an approved petition according status
under INA 203(a)(3) shall, if not
otherwise entitled to an immigrant
status and the immediate issnance of a
visa, be entitled to the same status as
the beneficiary of the petition.

§42.34 Sixth preference immigrants.

(a) Entitlement to status. An alien
shall be classifiable as a sixth
preference immigrant under INA
203(a)(6) if the consular officer has
received from INS a Petition to Classify
Preference Status of Alien on Basis of
Profession or Occupation approved in
accordance with INA 204 to accord the
alien such preference status, or official
notification of such an approval, and the
consular officer is satisfied that the
alien is within the class described in
INA 203(a)(8).

(b) Entitlement to derivative status.
The spouse or child of the beneficiary of
an approved petition according status
under INA 203(a)(6) shall, if not
otherwise entitled to an immigrant
status and the immediate issuance of a
visa, be entitled to the same status as
the beneficiary of the petition.

§42.35 Nonpreference Immigrants.

An alien subject to numerical
limitations specified in INA 1201(a) who
is not entitled to, or chooses not to apply
for, a preference status shall be
classified as a nonpreference immigrant
under INA 203(a)(7) only if the alien—

{a) Obtains a labor certification
pursuant to INA 212(a)(14), or

(b) Establishes to the satisfaction of a
consular or immigration officer that the
requirement for a labor certification is
inapplicable to the alien, as provided in
22 CFR 40.7(a)(14)(iii).

§42.36 Administering labor certification
provisions of INA 212(a)(14).

If an alien who desires to immigrate to
the U.S. seeks information from a

consular office concerning the
requirements for immigration, the
consular officer shall determine whether
the alien will require a labor
certification in order to qualify for
immigration to the United States. The
consular officer may require the alien to
complete and submit Form OF-222
(Preliminary Questionnaire to Determine
Immigrant Status) for this purpose.

Subpart E-Petitions

§42.41 Eﬂeci of approved petition.

Consular officers are authorized to
grant to an alien the immediate relative
or preference status accorded in a
petition approved in the alien's behalf
upon receipt from INS of the approved
petition or official notification of its
approval. The status shall be granted for
the period authorized by law or
regulation. The approval of a petition by
INS does not relieve the alien of the
burden of establishing to the satisfaction
of the consular officer that the alien is
eligible in all respects to receive a visa.

§42.42 Petition for immediate relative or
preference status.

The consular officer may not issue a
visa to an alien as an immediate relative
or preference alien unless the officer has
received from INS a petition filed and
approved in accordance with INA 204 or
official notification of such filing and
approval.

§42.43 Suspension or termination of
action in petition cases.

(8) Suspension of action. (1) The
consular officer shall suspend action in
a petition case and return the petition,
with a report of the facts, for
reconsideration by INS if the petitioner
requests suspension of action, or if the
officer knows or has reason to believe
that approval of the petition was
obtained by fraud, misrepresentation, or
other unlawful means, or that the
beneficiary is not entitled, for some
other reason, to the status approved.

(2) If a third or sixth preference
petition is automatically revoked
because of the expiration of the
beneficiary's labor certification, the
consular officer shall suspend action in
the case and retain the petition while
affording the beneficiary whose labor
certification has expired an opportunity
to seek revalidation of the labor
certification or obtain a new one.

(b) Termination of action. (1) The
consular officer shall terminate action in
a petition case upon receipt from INS of
notice of revocation of the petition in
accordance with INS regulations.

(2) The consular officer shall
terminate action in a petition case
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subject to the provisions of INA 203(e)
in accordance with the provisions of
§ 22.83.

Subpart F—Numerical Controls and
Priority Dates

§42.51 Department control of numerical
limitations.

(a) Centralized control. Centralized
control of the numerical limitations on
immigration specified in INA 201, 202,
and 203 is established in the
Department. The Department shall limit
the number of immigrant visas that may
be issued and the number of
adjustments of status that may be
granted to aliens subject to thesa
numerical limitations to a number:

(1) Not to exceed a total of 72,000 in
any of the first three quarters of any
fiscal year; and

(2) Not to exceed, in any month of a
fiscal year, a total of 27,000 plus any
balance remaining from authorizations
for preceding months in the same fiscal
year.

(b) Allocation of numbers. Within the
foregoing limitations, the Department
shall allocate immigrant visa numbers
for use in connection with the issuance
of immigrant visas and adjustments of
status based on the chronological order
of the priority dates of visa applicants
reported by consular officers pursuant to
§ 42.55(b) and of applicants for
adjustment of status as reported by
officers of INS.

(c) Recaptured visa numbers. An
immigrant visa number shall be returned
to the Department for reallocation
within the fiscal year in which the visa
was issued when:

(1) An immigrant having an immigrant
visa is excluded from the United States
and deported;

(2) An immigrant does not apply for
admission to the United States before
the expiration of the validity of the visa;

(3) An alien having a preference
immigrant visa is found not to be a
preference immigrant; or

(4) An immigrant visa is revoked
pursuant to § 42.82.

(d) Special immigrants—Panama.
Centralized control of the numerical
limitations on immigration specified in
section 3201(c) of the Panama Canal Act
of 1979 is established in the Department.
The Department shall limit the number
of special immigrant visas that may be
issued and the number of adjustments of
status that may be granted to aliens
qualifying for visas under INA 101(a)(27)
(E). (F), and (G) to a number not to
exceed a total of 5,000 in any fiscal year
beginning on October 1, 1979. If an
immigrant having an immigrant visa
issued under INA 101(a)(27) (E). (F) or

{G) is excluded from the United States
and deported or does not apply for
admission to the United States before
the expiration of the validity of the visa,
or if such a visa is revoked pursuant to
§ 42.82, the number shall be returned to
the Department for reallocation.

§42.52 Post records of visa applications.

(a) Waiting list. Records of individual
visa applicants entitled to an immigrant
classification and their priority dates
shall be maintained at posts at which
immigrant visas are issued. These
records shall indicate the chronological
and preferential order in which
consideration may be given to
immigrant visa applications within the
several immigrant classifications subject
to the numerical limitations specified in
INA 201, 202, and 203. Similar records
shall be kept for the classes specified in
INA 201(b) and 101(a)(27) which are not
subject to numerical limitations. The
records which pertain to applicants
subject to numerical limitations
constitute “waiting lists" within the
meaning of INA 203.

(b) Entitlement to immigrant
classification. An alien shall be entitled
to immigrant classification if the alien:

(1) Is the beneficiary of an approved
petition according immediate relative or
preference status,

(2) Has obtained an individual labor
certification, or

(3) Has satisfied the consular officer
or an INS officer in appropriate cases
that the alien:

(i) Is entitied to special immigrant
status under INA 101(a)(27),

(if) Is within one of the professional or
occupational groups listed in Schedule A
of the Department of Labor regulations,
or

(iii) Is within one of the classes
described in § 40.7(a)(14)(iii) and
therefore not within the purview of INA
212(a)(14).

(c) Record made when entitlement to
immigrant classification is established.
(1) A record that an alien is entitled to
an immigrant visa classification shall be
made on Form OF-224, Immigrant Visa
Control Card, or through the automated
system in use at selected posts,
whenever the consular officer is
satisfied—or receives evidence—that
the alien is within the criteria set forth
in paragraph (b) of this section.

(2) A separate record shall be made of
family members entitled to derivative
immigrant status whenever the consular
officer determines that a spouse or child
is chargeable to a different foreign state
or other numerical limitation than the
principal alien. The provisions of INA
202(b) are to be applied as appropriate

when either the spouse or parent is
reached on the waiting list.

(3) A separate record shall be made of
a spouse or child entitled to derivative
immigrant status whenever the consular
officer determines that the principal
alien intends to precede the family.

§ 42,53 Priority date of individual
applicants.

(a) Preference applicant. The priority
date of a first, second, fourth or fifth
preference visa applicant shall be the
filing date of the approved petition that
accorded preference. In the case of a
third or sixth preference petition the
filing date of the petition within the
meaning of INA 203(c) shall be
determined by the INS in accordance
with INS regulations.

(b) Nonpreference applicant and
certain special immigranis. The priority
date of other applicants shall be:

(1) The date that an individual labor
certification under INA 212(a)(14) has
been granted for the applicant, or

{2) The date of submission to the
consular officer, or to INS in appropriate
cases, of evidence to establish:

(i) That the applicant is within one of
the professional or occupational groups
listed by the Department of Labor in
Schedule A,

(ii) That circumstances specified in
§ 40.7(a)(14)(iii) are applicable to the
applicant and therefore the applicant is
not within the purview of INA
212(a)(14), or

(iii) That the applicant is entitled to
classification as a special immigrant
under INA 101(27) (E), (F), or (G).

(c) Former Western Hemisphere
applicant with priority date prior to
January 1, 1977. Notwithstanding the
provisions of paragraphs (a) and (b) of
this section, an alien who prior to
January 1, 1977, was subject to the
numerical limitation specified in section
21(e) of the Act of October 3, 1965, and
who was registered as a Western
Hemisphere immigrant with a priority
date prior to January 1, 1977, shall retain
that priority date as a nonpreference
immigrant under INA 203(a)(7) or as a
preference immigrant upon approval of a
petition according status under INA
203(a)(1)(6).

(d) Derivative priority date for spouse
or child of principel alien.
Nothwithstanding the provisions of
paragraphs (a) and (b) of this section, &
spouse or child of an INA 203(a)
principal alien acquired prior to the
principal alien's admission inta the
United States shall be entitled to the
priority date of the principal alien,
whether or not named in the immigrant
visa application of the principal alien. A
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child born of a marriage which existed
at the time of an INA 203(a) principal
alien’s admission to the United States is
considered to have been acquired prior
to the principal alien's admission.

§42.54 Order of consideration.

Consular officers shall request
applicants to take the steps necessary to
meet the requirements of INA 222(b) in
order to apply formally for a visa as
follows:

(a) In the chronological order of the
priority dates of all applicants within
each of the immigrant classifications
specified in INA 203(a);

(b) In the order specified in INA 203(b)
with regard to all applicants chargeable
to the same foreign state or dependent
area as specified in INA 202(a) and
202{c); and

() In the chronological order of the
priority dates of all applicants within
the special immigrant classifications
specified in INA 101(a)(27) (E). (F). or
(G).

§42.55 Reports on numbers and priority
dates of applications on record.

(8) Report of immigrant visa
applicants subject to numerical
limitations. Consular officers shall
report periodically, as the Department
may direct, the number and priority
dates of all applicants subject to the
numerical limitations prescribed in INA
201, 202 and 203 and in section 3201(c) of
the Panama Canal Act of 1979 and
whose immigrant visa applications have
been recorded in accordance with
§ 42.52(c).

(b) Documentarily qualified
applicants. Consular officers shall also
report periodically, as the Department
may direct, the number and priority
dates of all applicants described in
paragraph (a) of this section who have
informed the consular office that they
have obtained the documents required
under INA 222(b), for whom the
necessary clearance procedures have
been completed,

Subpart G—Appiication for iImmigrant
Visas

§42.61 Place of application.

(a) Alien to apply in consular district
of residence. Under ordinary
circumstances, an alien seeking an
immigrant visa shall have the case
processed in the consular district in
which the alien resides. The consular
officer shall accept the case of an alien
having no residence in the consular
district, however, if the alien is
physically present and expects to
remain therein for the period required
for processing the case. An immigrant
visa case may, in the discretion of the

consular officer, or shall, at the direction
of the Department, be accepted from an
alien who is neither a resident of, nor
physically present in, the consular
district. An alien residing temporarily in
the United States is considered to be a
resident of the consular district of last
residence abroad.

{b) Transfer of immigrant visa cases.
(1) All documents, papers, and other
evidence relating to an applicant whose
case is pending or has been refused at
one post may be transferred to another
post at the applicant’s request and risk
when there is reasonable justification
for the transfer and the transferring post
has no reason to believe that the alien
will be unable to appear at the receiving
post.

(2) Any approved petition granting
immediate relative or preference status
should be included among the
documents when a case is transferred
from one post to another.

(3) In no case may a visa number be
transferred from one post to another. A
visa number which cannot be used as a
result of the transfer must be returned to
the Department immediately.

§42.62 Personal appearance and
interview of applicant.

{(a) Personal appearance of applicant
before consular officer. Every alien
applying for an immigrant visa,
including an alien whose application is
executed by another person pursuant to
§ 42.63(a)(3), shall be required to appear
personally before a consular officer for
the execution of the application or, if in
Taiwan, before a designated officer of
the American Institute in Taiwan,
except that the personal appearance of
any child under the age of 14 may be
waived at the officer’s discretion.

(b) Interview by consular officer.
Every alien executing an immigrant visa
application must be interviewed by a
consular officer who shall determine on
the basis of the applicant’s
representations and the visa application
and other relevant ducumentation—

(1) The proper immigrant
classificalion, if any, of the visa
applicant, and

(2) The applicant’s eligibility to
receive a visa.

The officer has the authority to require
that the alien answer any question
deemed material to these
determinations.

§42.63 Application forms and other
documentation.
{a) Application forms—{1)
reliminary questionnaire. The consular
officer may reguire an alien to complete
Form OF-222, Preliminary Questionnaire
to Determine immigrant Status, for the

purpose of assisting in the determination
of the alien’s classification and
charageability to numerical limitations.

(2) Application on Form OF-230
required. Every alien applying for an
immigrant visa must make application
on Form OF-230, Application for
Immigrant Visa and Alien Registration.
This requirement may not be waived.

(3) Application of alien under 14 or
physically incapable. The application
on Form OF-230 for an alien under 14
years of age or one physically incapable
of completing an application may be
excuted by the alien’s parent or
guardian, or, if the alien has no parent or
guardian, by any person having legal
custory of, or a legitimate interest in, the
alien.

(b) Preparation of forms. The consular
officer shall ensure that Form OF-230
and all other forms an alien is required
to submit are fully and properly
completed in accordance with the
applicable regulations and instructions.

(c) Additional information as part of
application. The officer may require the
submission of additional information or
question the alien on any relevant
matter whenever the officer believes .
that the information provided in Form
OF-230 is inadequate to determine the
alien’s eligibility to receive an immigrant
visa. Additional statements made by the
alien become a part of the visa
application. All documents required
under the authority of § 42.62 are
considered papers submitted with the
alien's application within the meaning of
INA 221{g}(1).

§42,64 Passport requirements.

(a) Passport defined. “Passport,” as
defined in INA 101(2){30), is not limited
to a national passport or to a single
document. A passport may consist of
two or more documents which, when
considered together, fulfili the
requirements of a passport, provided
that documentary evidence of
permission to enter a foreign country
has been issued by a competent
authority and clearly meets the
requirements of INA 101(a)(30).

{(b) Passport validity requirements.
Except as provided in §42.2, every
applicant for an immigrant visa shall
present a passport, as defined in INA
101(a)(30), that is valid for at least 60
days beyond the perind of validity of the
visa. The 60-day additional validity
requirement does not apply to an
applicant who would be excepted as
provided in 22 CFR 42.2 were it not for
the fact that the applicant is applying in
the country of which the applicant is a
national and the possession of a
passport is required for departure. Such
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an applicant may be issued a visa valid
for 4 months or for such shorter period
as will assure its expiration in unison
with the passport.

(c) A single passport including more
than one person. The passport
requirement of this section may be met
by the presentation of a passport
including more than one person, if such
inclusion is authorized under the laws or
regulations of the issuing authority and
if a photograph of each person 16 years
of age or over is attached to the passport
by the issuing authority.

§42.65 Supporting documents.

(a) Authority to require documents.
The consular officer is authorized to
require documents considered necessary
to establish the alien's eligibility to
receive an immigrant visa. All such
documents submitted and other
evidence presented by the alien,
including briefs submitted by attorneys
or other representatives, shall be
considered by the officer.

(b) Basic documents required. An
alien applying for an immigrant visa
shall be required to furnish, if
obtainable: A copy of a police certificate
or certificates; a certified copy of any
existing prison record, military record,
and record of birth; and a certified copy
of all other records or documents which
the consular officer considers necessary.

(c) Definitions. (1) "Police certificate”
means a certification by the police or
other appropriate authorities stating
what, if anything, their records show
concerning the alien. The words
“appropriate police authorities,” as used
in INA 222(b}), mean the police
authorities of any country, area or
locality wherein the alien has had a
residence for 6 months or more or any
other police authority which maintains
central police records. A consular officer
may also require a police certificate
covering any residence of less than 6
months if the officer has reason to
believe that a police record exists in the
country, area, or locality concerned.

(2) “Prison record" means an official
document containing a report of the
applicant’s record of confinement and
conduct in a penal or correctional
institution.

(3) “Military record” means an official
document containing a complete record
of the applicant's service and conduct
while in military service, including any
convictions of crime before military
tribunals as distinguished from other
criminal courts. A certificate of
discharge from the military forces or an
enrollment book belonging to the
applicant shall not be acceptable in lieu
of the official military record, unless it
shcws the alien's complete record while

in military service, The applicant may,
however, be required to present for
inspection such a discharge certificate
or enrollment book if deemed necessary
by the consular officer to establish the
applicant’s eligibility to receive a visa.

(4) A “certified copy of an alien's
record of birth" means a certificate
issued by the official custodian of birth
records in the country of birth showing
the date and place of birth and the
parentage of the alien, based upon the
original registration of birth.

(5) ““Other records or documents”
include any records or documents
establishing the applicant’s relationship
to a spouse or children, if any, and any
records or documents pertinent to a
determination of the applicant’s identity,
classification, or any other matter
relating to the applicant’s visa eligibility.

(d) Unobtainable documents. (1) If the
consular officer is satisfied, or the
catalogue of available documents
prepared by the Department indicates,
that any document or record required
under this section is unobtainable, the
officer may permit the immigrant to
submit other satisfactory evidence in
lieu of such document or record. A
document or other record shall be
considered unobtainable if it cannot be
procured without causing to the
applicant or a family member actual
hardship as opposed to normal delay
and inconvenience.

(2) If the consular officer determines
that a supporting document, as
described in paragraph (b) of this
section, is in fact unobtainable, although
the catalogue of available documents
shows it is available, the officer shall
affix to the visa application a signed
statement describing in detail the
reasons for considering the record or
document uncobtainable and for
accepting the particular secondary
evidence attached to the visa.

(e) Authenticity of records and
documents. If the consular officer has
reason to believe that a required record
or document submitted by an applicant
is not authentic or has been altered or
tampered with in any material manner,
the officer shall take such action as may
be necessary to determine its
authenticity or to ascertain the facts to
which the record or document purports
to relate.

(f) Photographs. Every alien shall
furnish color photographs of the number
and specifications prescribed by the
Department, except that, in countries
where facilities for producing color
photographs are unavailable as
determined by the consular officer,
black and white photographs may be
substituted.

§42.66 Medical examination.

(a) Medical examination required of
all applicants. Before the issuance of an
immigrant visa, the consular officer shall
require every alien, regardless of age, to
undergo a medical examination in order
to determine eligibility to receive a visa.

(b) Examination by physician from
approved panel. The required
examination shall be conducted in
accordance with requirements and
procedures established by the United
States Public Health Service and by a
physician selected by the alien from a
panel of physicians approved by the
consular officer.

(c) Facilities required for panel
physician. A consular officer shall not
include the name of a physician on the
panel of physicians referred to in
paragraph (b) of this section unless the
physician has facilities to perform
required serological and X-ray tests or is
in a position to refer applicants to a
qualified laboratory for such tests.

§ 42.67 Execution of application,
registration, and fingerprinting.

(a) Execution of visa application—{1)
Application fee. A fee is prescribed for
each application for an immigrant visa.
It shall be collected prior to the
execution of the application and a
receipt shall be issued.

(2) Oath and signature. The applicant
shall be required to read the Form OF-
230, Application for Immigrant Visa and
Alien Registration, when it is completed
or it shall be read to the alien in the
alien's language or the alien otherwise
informed of its full contents, Aliens shall
be asked whether they are willing to
subscribe thereto. If the alien is not
willing to subscribe to the application
unless changes are made in the
information stated therein, the required
changes shall be made. The application
shall then be then sworn to or affirmed
and signed by or on behalf of the
applicant before a consular officer, or a
designated officer of the American
Institute in Taiwan, who shall then sign
the application over the officer's title.

(b) Registration. Form OF-230, when
duly executed, shall constitute the
alien's registration record for the
purposes of INA 221(b).

(¢) Fingerprinting. An alien may be
required at any time prior to the
execution of Form OF-230 to have a set
of fingerprints taken on Form AR-4 if
such procedure is necessary for
purposes of identification or
investigation.




Federal Register / Vol. 52, No. 214 / Thursday, November 5, 1987 / Rules and Regulations

42621

§42.68 Informal evaluation of family
members if principal applicant precedes
them.

(a) Preliminary determination of visa
eligibility. If a principal applicant
proposes to precede the family to the
United States, the consular officer may
arrange for an informal examination of
the other members of the principal
applicant's family in order to determine
whether there exists at that time any
mental, physical, or other ground of
ineligibility on their part to receive a
visa.

(b) When family member ineligible, In
the event the consular officer finds that
any member of such family would be
ineligible to receive an immigrant visa,
the principal applicant shall be informed
and required to acknowledge receipt of
this information in writing.

(c) No guarantee of future eligibility.
A determination in connection with an
informal examination that an alien
appears to be eligible for a visa carries
no assurance that the alien will be
issued an immigrant visa in the future.
The principal applicant shall be so
informed and required to acknowledge
receipt-of this information in writing.
The question of visa eligibility can be
determined definitively only at the time
the family member applies for a visa.

Subpart H—Issuance of Immigrant
Visas

§42.71 Authority to issue visas; visa fees.

(a) Authority to issue visas. Consular
officers are authorized lo issue
immigrant visas at designated consular
offices abroad pursuant to INA
101(a)(16), 221(a), and 224. (Consular
offices authorized lo issue immigrant
visas are listed periodically in Visa
Office Bulletins published by the
Department of State.) A consular officer
assigned to duty in the territory of a
country against which the sanctions
provided in INA 243(g) have been
invoked shall not issue an immigrant
visa to an alien who is a national,
citizen, subject, or resident of that
country, unless the officer has been
informed that the sanction has been
waived by INS in the case of an
individual alien or a specified class of
aliens.

(b) Immigrant visa fees. Fees are
prescribed by the Secretary of State for
the execution of an application for, and
the issuance of, an immigrant visa. The
application fee shall be collected prior
to the visa interview and execution of
the application. The issuance fee shall
be collected after completion of the visa
interview and prior to issuance of the
visa. A fee receipt shall be issued for
each fee. A fee collected for the

application for or issuance of an
immigrant visa is refundable only if the
principal officer at a post or the officer
in charge of a consular section
determines that the visa was issued in
error or could not be used as a result of
action by the U.S. Government over
which the alien had no control and for
which the alien was not responsible.

§42.72 Validity of visas.

(&) Period of validity. With the
exception indicated herein, the period of
validity of an immigrant visa shall not
exceed 4 months, beginning with the
date of issuance. Any visa issued to a
child lawfully adopted by a U.S. citizen
and spouse while such citizen is serving
abroad in the U.S. Armed Forces, is
employed abroad by the U.S.
Government, or is temporarily abroad
on business, however, shall be valid
until such time, for a period not to
exceed 3 years, as the adoptive citizen
parent returns to the United States in
the course of that parent's military
service, U.S. Government employment,
or business.

(b) Extension of period of validity. If
the visa was originally issued for a
period of validity less than the
maximum authorized by paragraph (a)
of this section, the consular officer may
extend the validity of the visa up to but
not exceeding the maximum period
permitted. If an immigrant applies for an
extension at a consular office other than
the issuing office, the consular officer
shall, unless the officer is satisfied
beyond doubt that the alien is eligible
for the extension, communicate with the
issuing office to determine if there is any
objection to an extension. In extending
the period of validity, the officer shall
make an appropriate notation on the
visa of the new expiration date, sign the
document with title indicated, and
impress the seal of the office thereon.

(c) No fee for extension of period of
validity. No fee shall be charged for
extending the period of validity of an
immigrant visa.

(d) Age and marital status in relation
to validity of certain immigrant visas. In
accordance with § 42.64(b), the validity
of a visa may not extend beyond a date
sixty days prior to the expiration of the
passport. The period of validity of a visa
issued to an immigrant as a child shall
not extend beyond the day immediately
proceding the date on which the alien
becomes 21 years of age. The consular
officer shall warn an alien, when
appropriate, that the alien will be
admissible as such an immigrant only if
unmarried and under 21 years of age at
the time of application for admission at
aU.S. %mrf of entry. The consular officer
shall also warn an alien issued a visa-as

a first or second preference immigrant
as an unmarried son or daughter of a
citizen or lawful permanent resident of
the United States that the alien will be
admissible as such an immigrant only if
unmarried at the time of application for
admission at a U.S. port of entry.

§42.73 Procedure in issuing visas.

(a) Zusertion of data. In issuing an
immigrant visa, the issuing office shall
insert the pertinent information in the
designated blank spaces provided on
Form OF-155A, Immigrant Visa and
Alien Registration, in accordance with
the instructions contained in this
section.

(1) A symbol as specified in § 42.11
shall be used to indicate the
classification of the immigrant.

(2) An immigrant visa issued to an
alien subject to numerical limitations
shall bear a number allocated by the
Department. The foreign state or
dependent area limitation to which the
alien is chargeable shall be entered in
the space provided.

(3) No entry need be made in the
space provided for foreign state or other
applicable area limitation on visas
issued to immediate relatives under INA
201(b) or special immigrants under INA
101(a){27), but such visas may be
numbered if a post voluntarily uses a
consecutive post numbering system.

(4) The date of issuance and the date
of expiration of the visa shall be
inserted in the proper places on the visa
and show the day, month, and year in
that order, with the name of the month
spelled out, as in “24 December 1986."

(5) In the event the passport
requirement has been waived under
§ 42.2, a notation shall be inserted in the
space provided for the passport number,
setting forth the authority (section and
paragraph) under which the passport
was waived.

(6) A signed photograph shall be
attached in the space provided on Form
OF-155A by the use of a legend
machine, unless specific authorization
has been granted by the Department to
use the impression seal.

(b) Documents comprising an
immigrant visa. An immigrant visa
consists of Form OF-155A and Form
OF-230, Application for Immigrant Visa
and Alien Registration, properly
executed, and a copy of each document
required pursuant to § 42.63.

(c) Arrangement of visa
documentation. Form OF-155A shall be
placed immediately above Form OF-230
and the supporting documents attached
thereto. Any document required to be
attached to the visa, if furnished to the
consular officer by the alien’s sponsor or
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other person with a request that the
contents not be divulged to the visa
applicant, shall be placed in an
envelope and sealed with the impression
seal of the consular office before being
attached to the visa. If an immigrant
visa is issued to an alien in possession
of a United States reentry permit, valid
or expired, the consular officer shall
attach the permit to the immigrant visa
for disposition by INS at the port of
entry. (Documents having no bearing on
the alien’s qualifications or eligiblity to
receive a visa may be returned to the
alien or to the person who furnished
them.)

(d) Signature, seal, and issuance of
visa. The consular officer shall sign the
visa (Form OF-155A) and impress the
seal of the office on it so as to partially
cover the photograph and the signature.
The immigrant visa shall then be issued
by delivery to the immigrant or the
immigrant's authorized agent or
representative.

§42.74 Issuance of new or replacement
visas.

(a) New immigrant visa for an alien
not subject to numerical limitation. An
immediate relative under INA 201(b), or
a special immigrant under INA
101(a)(27), who establishes that a visa
has been lost or mutilated or has
expired, or that the alien will be unable
to use it during the period of its validity,
may be issued a new visa at the same or
any other consular office, if the consular
officer then finds the alien qualified. The
alien must pay anew the statutory
application and issuance fees. Prior to
issuing a new immigrant visa at a
consular office other than the one that
issued the original visa, the consular
officer must also ascertain whether the
original issuing office knows of any
reason why a new visa should not be
issued.

(b) Replacement immigrant visa for
an alien subject to numerical limitation.
An immigrant documented under INA
203(a) who was or will be unable to use
the visa during the period of its validity
because of reasons beyond the alien's
control and for which the alien is not
responsible may be issued a
replacement immigrant visa under the
original number during the same fiscal
year in which the original visa was
issued (provided the number has not
been returned to the Department), if the
consular officer then finds the alien
qualified. The alien must pay anew the
statutory application and issuance fees.
Prior to issuing a replacement immigrant
visa at a consular office other than the
one that issued the original visa, the
consular officer must also ascertain
whether the original issuing office

knows of any reason why a replacement
visa should not be issued. In issuing a
visa under this paragraph, the consular
officer shall insert the word “REPLACE"
on Form OF-155A, Immigrant Visa and
Alien Registration, before the word
“IMMIGRANT" in the title of the visa.

(c) Duplicate visas issued within the
validity period of the original visa. 1f the
validity of a visa previously issued has
not yet terminated and the original visa
has been lost or mutilated, a duplicate
visa may be issued containing all of the
information appearing on the original
visa, including the original issuance and
expiration dates. The applicant shall
execute a new application and provide
copies of the supporting documents
submitted in support of the original
application. The alien must pay anew
the application and issuance fees. In
issuing a visa under this paragraph, the
consular officer shall insert the word
“DUPLICATE" on Form OF-155A before
the word "IMMIGRANT" in the title of
the visa.

Subpart I—Refusal, Revocation, and
Termination of Registration

§ 42.81 Procedure in refusing individual
visas.

(a) Issuance or refusal mandatory.
When a visa application has been
properly completed and executed before
a consular officer in accordance with
the provisions of INA and the
implementing regulations, the consular
officer shall either issue or refuse the
visa. Every refusal shall be in
conformance with the provisions of 22
CFR 40..

(b) Refusal procedure. A consular
officer may not refuse an immigrant visa
until Form OF-230, Application for
Immigrant Visa and Alien Registration,
has been executed by the applicant.
When an immigrant visa is refused, an
appropriate record shall be made in
duplicate on a form prescribed by the
Department. The form shall be signed
and dated by the consular officer. The
consular officer shall inform the
applicant of the provision of law or
implementing regulation on which the
refusal is based and of any statutory
provisions under which administrative
relief is available. Each document
related to the refusal shall then be
attached to Form OF-230 for retention in
the refusal files. Any documents not
related to the refusal shall be returned
to the applicant. If the grounds of
ineligibility may be overcome by the
presentation of additional evidence and
the applicant indicates an intention to
submit such evidence, all documents
may, with the consent of the alien, be
retained in the consular files for a period

not to exceed one year. If the refusal has
not been overcome within one year, any
documents not relating to the refusal
shall be removed from the file and
returned to the alien.

(c) Review of refusal at consular
office. If the grounds of ineligibility upon
which the visa was refused cannot be
overcome by the presentation of
additional evidence, the principal
consular officer at a post, or a
specifically designated alternate, shall
review the case without delay, record
the review decision, and sign and date
the prescribed form. If the grounds of
ineligibility may be overcome by the
presentation of additional evidence and
the applicant indicates the intention to
submit such evidence, a review of the
refusal may be deferred. If the principal
consular officer or alternate does not
concur in the refusal, that officer shall
either (1) refer the case to the
Department for an advisory opinion, or
(2) assume responsibility for final action
on the case.

(d) Review of refusal by Department.
The Department may request a consular
officer in an individual case or in
specified classes of cases to submit a
report if an immigrant visa has been
refused. The Department will review
each report and may furnish an advisory
opinion to the consular officer for
assistance in considering the case
further. If the officer believes that action
contrary to an advisory opinion should
be taken, the case shall be resubmitted
to the Department with an explanation
of the proposed action. Rulings of the
Department concerning an interpretation
of law, as distinguished from an
application of the law to the facts, are
binding upon consular officers.

(e) Reconsideration of refusal. If a
visa is refused, and the applicant within
1 year from the date of refusal adduces
further evidence tending to overcome
the ground of ineligibility on which the
refusal was based, the case shall be
reconsidered. In such circumstance, an
additional application fee shall not be
required.

§42.82 Revocation of visas.

(a) Grounds for revocation. Consular
officers are authorized to revoke an
immigrant visa under the following
circumstances:

(1) The consular officer knows, or
after investigation is satisfied, that the
visa was procured by fraud, a willfully
false or misleading representation, the
willful concealment of a material fact, or
other unlawful means;

(2) The consular officer obtains
information establishing that the alien
was otherwise ineligible to receive the
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particular visa at the time it was issued:
or

(8) The consular officer obtains
information establishing that,
subsequent to the issuance of the visa, a
ground of ineligibility has arisen in the
alien's case.

(b) Notice of proposed revocation, The
bearer of an immigrant visa which is
being considered for revocation shall, if
practicable, be notified of the proposed
action, given an opportunity to show
cause why the visa should not be
revoked, and requested to present the
visa to the consular office indicated in
the notification of proposed
cancellation.

(¢) Procedure in revoking visas. An
immigrant visa which is revoked shall
be canceled by writing the word
“REVOKED" plainly across the face of
the visa. The cancellation shall be dated
and signed by the consular officer taking
the action. The failure of an alien to
present the visa for cancellation does
not affect the validity of any action
taken to revoke it.

(d) Notice to carriers. Notice of
revocation of a visa shall be given to the
master, commanding officer, agent,
owner, charterer, or consignee of the
carrier or transportation line on which it
is believed the alien intends to travel to
the United States, unless the visa has
been canceled as provided in paragraph
(c) of this section.

(e) Notice to Department. The
consular officer shall promptly submit
notice of the revocation, including a full
report of the facts in the case, to the
Department for transmission to the INS.
A report is not required if the visa has
been physically canceled prior to the
alien's departure for the United States.

(f) Record of action. Upon the
revocation of an immigrant visa, the
consular officer shall make appropriate
notation for the post file of the action
taken, including a statement of the
reasons therefor, and if the revocation of

the visa is effected at other than the
issuing office, a report of the action
taken shall be sent to that office.

(g) Reconsideration of revocation. (1)
The consular officer shall consider any
evidence submitted by the alien or the
alien's attorney or representative in
connection with a request that the
revocation of the visa be reconsidered.
If the officer finds that the evidence is
sufficient to overcome the basis for the
revocation, a new visa shall be issued.
A memorandum regarding the action
taken and the reasons therefore shall be
placed in the consular files and
appropriate notification made promptly
to the carriers concerned, the
Department, and the issuing office if
notice of revocation has been given in
accordance with paragraphs (d), (e), and
(f) of this section.

(2) In view of the provisions of
§ 42.71(b) providing for the refund of
fees when the visa has not been used as
a result of action by the U.S.
Government, no fees shall be collected
in connection with the application for or
issuance of such a reinstated visa.

§42.83 Termination of registration.

(a) Termination following failure of
applicant to apply for visa. In
accordance with INA 203(e), an alien's
registration for an immigrant visa shall
be terminated if, within 1 year following
the scheduling of an appointment for
final interview, the applicant fails to
apply for an immigrant visa.

(b) Termination following visa
refusal. An alien's registration for an
immigrant visa shall be terminated if,
within 1 year following the refusal of the
immigrant visa application under INA
221(g), the alien has failed to present to
a consular officer evidence purporting to
overcome the basis for refusal.

(c) Notice of termination. Upon the
termination of registration under
paragraph (a) or (b) of this section, the
consular officer at the post where the

alien is registered shall notify the alien
of the termination. The consular officer
shall also inform the alien of the right to
have the registration reinstated if the
alien, before the end of the second year
after the missed appointment date if
paragraph (a) applies, and before the
end of the second year after the INA
221(g) refusal if paragraph (b) applies,
establishes to the satisfaction of the
consular officer that the failure to apply
for an immigrant visa or to present
evidence purporting to overcome the
ineligibility under INA 221(g) was due to
circumstances beyond the alien's
control.

(d) Reinstatement of registration. 1f
the consular officer is satisfied that an
alien, as provided for in paragraph (c) of
this section, has established that failure
to apply as scheduled for an immigrant
visa or to present evidence purporting to
overcome ineligibility under INA 221(g)
was due to circumstances beyond the
alien's control, the consular officer shall
reinstate the alien’s registration for an
immigrant visa. Any petition approved
under INA 204(b) which had been
automatically revoked as a result of the
termination of registration shall be
considered to be automatically
reinstated if the registration is
reinstated.

(e) Interpretation of “circumstances
beyond alien’s control”, For the purpose
of this section, the term “circumstances
beyond the alien's control” includes, but
is not limited to, an illness or other
physical disability preventing the alien
from traveling, a refusal by the
authorities of the country of an alien's
residence to grant the alien permission
to depart as an immigrant, and foreign
military service.

Date: October 29, 1987,

Joan M. Clark,

Assistant Secretary for Consular Affairs.
[FR Doc. 87-25443 Filed 11-4-87; 8:45 am|]
BILLING CODE 4710-06-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 87-ANE-30; Amdt. 39-5746]

Airworthiness Directives; General
Electric (GE) CF6-50 and -45 Series
Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, request for
comments,

SUMMARY: This amendment adopts a
new airworthiness directive (AD) which
requires initial and repetitive
inspections of certain high pressure
turbine (HPT) impeller spacers installed
in GE CF6-50 and —45 series turbofan
engines and prevents reinstallation of
certain impeller spacers after October
30, 1990. This AD is needed to prevent
failure of the HPT Impeller spacer which
could result in an uncontained engine
failure.

DATES: Effective November 5, 1987.

Compliance Schedule—As prescribed
in the body of the AD.

Comments for inclusion in the docket
must be received on or before November
27,1987,

Incorporation by Reference—
Approved by the Director of the Federal
Register as of November 5, 1987.
ADDRESSES: Comments on the
amendment may be mailed in duplicate
to: Federal Aviation Administration,
New England Region, Office of the
Regional Counsel, Attention: Rules
Docket Number 87-ANE-30, 12 New
England Executive Park, Burlington,
Massachusetts 01803, or delivered in
duplicate to Room 311 at the above
address.

Comments delivered must be marked:
“Docket Number 87-ANE-30"".

Comments may be inspected at the
New England Region, Office of the
Regional Counsel, Room 311, between
the hours of 8:00 a.m. and 4:30 p.m.,
Monday through Friday, except Federal
holidays.

The applicable service bulletin (SB)
may be obtained from General Electric
Company, 1 Neumann Way, Cincinnati,
Ohio 45215, A copy of the SB is
contained in Rules Docket Number 87-
ANE-30, in the Office of the Regional
Counsel, Federal Aviation
Administration, New England Region, 12
New England Executive Park,
Burlington, Massachusetts 01803, and
may be examined between the hours of
8:00 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Diane Kirk, Engine Certification Branch,
ANE-142, Engine Certification Office,
Aircraft Certification Division, Federal
Aviation Administration, New England
Region, 12 New England Executive Park,
Burlington, Massachusetts 01803;
telephone (617) 273-7082.
SUPPLEMENTARY INFORMATION: The FAA
has determined that fatigue cracks
attributed to high stress low cycle
fatigue (LCF) can originate in the aft
flange bolt hole or in the aft face of the
aft flange bolt hole on certain GE CF6-
50 and —45 impeller spacers. Since 1985,
two engine failures have occurred, one
of which was uncontained. The failure
investigation indicated that the impeller
spacer was the most probable cause of
the failure and that the origin of the
failure emanated from the aft flange bolt
hole, although the primary fracture
surface could not be identified. In
January 1986, the GE CF6-50 and —45
series engines shop manual incorporated
requirements for an eddy current
inspection of the aft flange bolt hole on
the impeller spacer at the next shop
visit. Subsequent inspection data
indicated that the eddy current
inspection procedure was ineffective for
inspecting the aft face of the spacer at
the aft flange bolt hole. A new eddy
current inspection procedure requiring a
redesigned probe, which allows
inspection of the face of the spacer, was
introduced in February 1987, Subsequent
inspections of 301 spacer impellers,
utilizing the new eddy current inspection
procedures, have identified 10 spacers
with crack indications, 6 of which were
confirmed cracked.

Since this condition is likely to exist
or develop in other engines of the same
type design, an AD is being issued
which requires initial and repetitive
inspections of impeller spacers Part
Numbers (P/N's) 9045M59P07, P08, P10,
P12; 9173M55P01, P02, P03; 9198M92P01
through P10, inclusive; 9190M82P02, P03,
9348M85P01; and 9234M25P01 through
P04, inclusive, installed on the GE CF8-
50 and —45 series turbofan engines and
prevents reinstallation of the affected
parts after October 30, 1990,

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable, and good cause exists for
making the amendment effective in less
than 30 days.

Although this action is in the form of a
final rule which involves requirements
affecting flight safety and, thus, was not
preceded by notice and public
procedure, comments are invited on the
rule. Interested persons are invited to

comment on this rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above.

All communications received on or
before the closing date for comments
will be considered by the Director. This
rule may be amended in light of
comments received. Comments that
provide a factual basis supporting the
views and suggestions presented are
particularly helpful in evaluating the
effectiveness of the AD and determining
whether additional rulemaking is
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments submitted
will be available for examination in the
Rules Docket at the address given above
by interested persons. A report
summarizing each FAA-public contact,
concerned with the substance of this
AD, will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: "Comments to
Docket Number 87-ANE-30". The
postcard will be date/time stamped and
returned to the commenter.

Conclusion

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircraft. It has
been further determined that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulations,
a final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is
not required). A copy of the final
evaluation if filed, may be obtained by
contacting the person identified under
the caption “FOR FURTHER INFORMATION
CONTACT".

List of Subjects in 14 CFR Part 39

Engines, Air transportation, Aircraft,
Aviation safety, Incorporation by
reference.
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Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration (FAA) amends Part 39 of
the Federal Aviation Regulations (FAR)
as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354{a), 1421, and 1423;
49 US.C. 106(g) (Revised Pub. L. 97-449,
Januvary 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding to § 39.13 the following
new airworthiness directive (AD):

General Electric: Applies to General Electric
(GE) CF8-50 and-45 series turbofan
engines.

Compliance is required as indicated, unless
already accomplished.

To prevent failure of the high pressure
turbine (HPT) impeller spacer which may
cause an uncontained engine failure,
accomplish the following:

(#) Eddy current inspect impeller spacers
part numbers (P/N's) 9190M82P02, P03;
9234M25P01 through P04, inclusive;
9348M85P)1; 9045M59P07, P8, P10, P12
9173M55P01, P02, P03; and 9198M92P01
through P10, inclusive, in accordance with GE
Service Bulletin (SB) 72-906, dated August 21,
1967, as follows:

(1) For HPT impeller spacers with 9,000
cycles since new (CSN) or greater on the
cffective date of this AD, inspect at the next
shop visit or within 300 cycles in service
(CiS) from the effective date of this AD,
whichever occurs first.

(2) For HPT impeller.spacers with 8,000
CSN or greater but less than 9,000 CSN on the
effective date on this AD, inspeet at the next
shop visit or within 800 CIS from the effective
date of this AD, or prior to accumulating 9,300
CSN, whichever occurs first.

(3] For HPT impeller spacers with 7,000
CSN or greater but less than 8,000 CSN on the
effective date of this AD, inspect at the next
shop visit or within 900 CIS from the effective
date of this AD or prior to accumulating 8,600
CSN, whichever occurs first.

(4) For HPT impeller spacers with 6,000
CSN or greater but less than 7,000 CSN on the
effective date of this AD, inspect at the next
shop visit or within 1,200 CIS from the
effective date of this AD or prior to
accumulating 7,900 CSN, whichever occurs
first.

(5) For HPT impeller spacers with 2,500
CSN or greater but less than 6,000 CSN on the
effective date of this AD, inspect at the next
shop visit or within 2,000 CIS from the
effective date of this AD or prior to
accumnlating 7,200 CSN, whichever occurs
first.

(6) For HPT impeller spacers with less than
2,500 CSN on the effective date of this AD,
inspect at the next shop visit or prior to
accumulating 4,500 CSN, whichever occurs
first.

Note: Eddy current inspections of HPT
impeller spacers completed prior to the
effective date of this AD in accordance with
GE SB 72-906, dated August 21, 1987 or with
GE CF6-50/-45 Engine Shop Manual, Chapter
72~53-06, temporary revision 72-0593 are an
alternate means of compliance with
paragraph (a).

(b} Remove from service, HPT impeller
spacers found cracked in accordance with the
inspection requirements of paragraph (a)
above and replace with a serviceable part.

(¢} Reinspect impeller spacers, previously
inspected in accordance with paragraph (a)
above, at intervals not to exceed 2,500 cycles
since last inspection in accordance with GE
SB 72-906, dated August 21, 1987. Remove
from service, impeller spacers found cracked
and replace with a serviceable part.

(d) Remove, after October 80, 1990, impeller
spacers listed by P/N's in this AD at the next
shop visit or within 2,500 cycles since last
inspection, whichever occurs first.

Note: Shop visit is defined as any time the
high pressure turbine module is disassembled
to a state where the impeller spacer is
exposed,

Aircraft may be ferried in accordance with
the provisions of FAR 21.197 and 21.199to a
base where the AD can be accomplished.

Upon request, an equivalent means of
compliance with the requirements of this AD
may be approved by the Manager, Engine
Certification Office, Aircraft Certification
Division, Federal Aviation Administration.
New England Region, 12 New England
Executive Park, Burlington, Massachusetts
01803.

Upon submission of subtantiating data by
an owner or operator through an FAA
maintenance inspector, the Manager, Engine
Certification Office, New England Region
may adjust the compliance times specified in
this AD.

General Electric SB 72-906, dated August
21, 1987, identified and described in this
document, is incorporated herein and made a
part hereof pursuant to 5 U.S.C. 552{a)(1). All
persons affected by this directive who have
not already received this document from the
manufacturer may obtain copies upon request
to General Electric, 1 Neumann Way,
Cincinnati, Ohlo 45215. This document also
may be examined in the Office of the
Regional Counsel, Federal Aviation
Administration, 12 New England Executive
Park, Burlington, Massachusetts 01803, Room
311, Rules Docket Number 87-ANE-30,
between the hours of 8:00 a.m. and 4:30 p.m.,
Monday through Friday, except federal
holidays.

This amendment becomes effective on
November 5, 1987,

Issued in Burlington, Massachusetts, on
September 29, 1987.

Lawrence C. Sullivan,

Acting Director, New England Region.

[FR Doc. 87-25842 Filed 11-4-87: 11:46 am)
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