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branch administering the research room 
or the senior attendant on duty in the 
research room determines they are 
essential to a researcher’s work 
requirements. Materials will be 
presented to the attendant when the 
researcher enters the research room. If 
the materials are approved for 
admission, they may be stamped to 
indicate that they are the researcher’s 
property;

(3) Typewriters, personal computers, 
tape recorders, and hand-held cameras 
may be admitted by the guard or 
research room attendant provided that 
they are inspected, approved, and 
tagged prior to admittance. The chief of 
the branch administering the research 
room or the senior attendant on duty in 
the research room will review the 
determination made by the guard or 
research room attendant if requested to 
do so by the researcher. In facilities 
where personal paper-to-paper copiers 
are permitted, the researcher must 
obtain prior written approval from the 
facility director to bring in the copier. 
The request to bring a personal copier 
should state the space and power 
consumption requirements and the 
intended period of use; and

(4) Notepaper and notecards provided 
by the National Archives and 
electrostatic copies made on copying 
machines in NARA research rooms 
which are marked with the statement 
“Reproduced at the National Archives” 
may be brought back into the research 
room on subsequent visits but must be 
presented on entry to the guard or 
research room attendant for inspection.

(d) NARA may furnish specially 
marked lined and unlined notepaper and 
notecards, without charge, to 
researchers for use in the research 
rooms. Unused notepaper and notecards 
should be returned to die research room 
attendant at the end of the day.

(e) The personal property of all 
researchers, including notes, 
electrostatic copies, typewriter cases, 
tape recorders, cameras, personal 
computers, and other personal property, 
will be inspected before removal from 
the research room. Guards and research 
room attendants may request that a 
member of the research room staff 
examine such personal items prior to 
their removal from the research room.

(f) Researchers may use NARA self- 
service copiers or authorized personal 
paper-to-paper copiers to copy 
documents, in accordance with NARA 
document handling instructions and 
after review of the documents by the 
research room attendant to determine 
their suitability for copying. The chief of 
the branch administering the research 
room or the senior archivist on duty in

the research room will review the 
determination of suitability, if requested 
by the researcher. The following types 
of documents are not suitable for 
copying on a self-service or personal 
copier:

(1) Bound archival volumes;
(2) Records fastened together by 

staples, clips, acco fasteners, rivets, or 
similar fasteners, where folding or 
bending the record may cause damage;

(3) Records larger than 11 inches by 14 
inches;

(4) Records with uncancelled security 
classification markings;

(5) Records with legal restrictions on 
copying; and

(6) Records in poor physical condition 
in the judgment of the research room 
attendant.

Dated: August 14,1986.
Claudine J. Weiher,
Acting A rchivist o f  the United States.
[FR Doc. 86-19889 Filed 9-3-86; 8:45 a.m.] 
BILUNG CODE 7515-01-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 271 

[SW-4-FRL-3074-3]

Georgia; Final Authorization of State 
Hazardous Waste Management 
Program
a g e n c y : Environmental Protection 
Agency.
ACTION: Final rule on Georgia’s 
application for program revision.

SUMMARY: Georgia has applied for Final 
Authorization of revisions to its 
hazardous waste program under the 
Resource Conservation and Recovery 
Act (RCRA). The Environmental 
Protection Agency (EPA) has reviewed 
Georgia’s application and has decided 
that Georgia’s hazardous waste program 
revision satisfies all of the requirements 
necessary to qualify for Final 
Authorization. Thus, EPA is granting 
Final Authorization to Georgia for the 
program revisions, subject to the 
authority retained by EPA in accordance 
with the Hazardous and Solid Waste 
Amendments of 1984. 
e f f e c t iv e  d a t e : Final Authorization for 
Georgia shall be effective at 1:00 p.m. on 
September 18,1986.
FOR FURTHER INFORMATION CONTACT: 
Otis Johnson, Jr., Chief, Waste Planning 
Section, Residuals Management Branch, 
Waste Management Division, U.S. 
Environmental Protection Agency, 345 
Courtland St., NE, Atlanta, Georgia 
30365, (404) 347-3016.

SUPPLEMENTARY INFORMATION:

A. Background
States with Final Authorization under 

section 3006(b) of the Resource 
Conservation and Recovery Act 
(“RCRA”), 42 U.S.C. 6929(b), have a 
continuing obligation to maintain a 
hazardous waste program that is 
equivalent to, consistent with, and no 
less stringent than the Federal 
hazardous waste program.

Revisions to State hazardous waste 
programs are necessary when Federal or 
State statutory or regulatory authority is 
modified or when certain other changes 
occurs. Most commonly, State program 
revisions are necessitated by changes to 
EPA’s regulations in 40 CFR Parts 260- 
266, and 124, and 270. Also, the 
Hazardous and Solid Waste 
Amendments of 1984 (Pub. L. 98-616, 
November 8,1984, hereinafter “HSWA”) 
extensively amended RCRA, thereby 
necessitating State program revisions. 
HSWA allows States to revise their 
programs to become substantially 
equivalent instead of equivalent to 
RCRA requirements promulgated under 
HSWA authority. States exercising the 
latter option receive “interim 
authorization” for the HSWA 
requirements under section 3006(g) of 
RCRA, 42 U.S.C. 6926(g), and later apply 
for Final Authorization for the HSWA 
requirements,

B. Georgia
Georgia initially received Final 

Authorization on August 21,1984. On 
September 26,1985, Georgia submitted a 
program revision application for 
additional program approvals. On July 7, 
1986, EPA published a proposed rule (51 
FR 24549) to tentatively approve 
Georgia’s application for program 
revisions in accordance with 40 CFR 
271.21(b)(4).

Only one comment was received 
during the public comment period. The 
commenter questioned Georgia’s testing 
methods for analyzing hazardous 
constituents in ground water. EPA has 
reviewed Georgia’s testing requirements 
and believes they are at lèast as 
stringent as EPA’s. A hearing was not 
held because significant interest was not 
expressed by the public. .

EPA has reviewed Georgia’s 
application and has made a final 
decision that Georgia’s hazardous waste 
program revision satisfies all of the 
requirements necessary to qualify for 
Final Authorization. Consequently, EPA 
is granting Final Authorization to 
Georgia for the program modifications.

Effective September 18,1986, Georgia 
will be authorized to implement, in lieu



Federal R egister / Vol, 51, No. 171 / Thursday, Septem ber 4, 1986 / Rules and Regulations 3 1 6 1 9

of EPA, all changes made to the Federal 
program from the date the State 
received Final Authorization up to and 
including the July 15,1985 codification 
rule (50 FR 28702), except for the 
authority to implement RCRA section 
3005(j). A detailed discussion of the 
revisions for which Georgia is granted 
Final Authorization is included in EPA’s 
tentative decision published July 7,1986 
(51 FR 24549).

C. Joint Permitting
After the passage of the Hazardous 

and Solid Waste Amendments of 1984 
(HSWA), responsibilities for hazardous 
waste permitting in Georgia were split 
between EPA and the State. EPA was 
responsible for issuing the HSWA 
portion of permits until Georgia was 
granted authorization for all or a portion 
of the HSWA provisions. Georgia has 
been responsible for the non-HSWA 
portion of permits under the authority 
granted to the State in EPA’s Final 
Authorization decision of August 21, 
1984. In addition, the State has been 
assisting EPA in administering the 
permitting provisions of HSWA.

Effective September 18,1986, EPA will 
suspend issuance of Federal permits in 
those areas for which the State is 
receiving authorization, and will 
transfer in a timely manner all pending 
permit applications and pertinent file 
information to Georgia for processing.

Upon authorization and in accordance 
with 40 CFR 124.5, EPA will terminate 
the RCRA permits it has issued to 
facilities, if requested by the RCRA 
permittee, once Georgia incorporates the 
terms and conditions of the Federal 
permits in the State RCRA hazardous 
waste permits issued to those facilities. 
When EPA promulgates standards for 
additional processes or regulations 
mandated by HSWA not covered by this 
authorization, EPA will issue and 
enforce RCRA permits in the State for 
those HSWA requirements until the 
State receives authorization for those 
revisions.

Georgia is not authorized by the 
Federal government to operate the 
RCRA program on Indian Lands. This 
authority will remain with EPA.
D. Decision

I conclude that Georgia’s application 
for program revision meets all of the 
statutory and regulatory requirements 
established by RCRA. Accordingly, 
Georgia is granted final authorization to 
operate its hazardous waste program as 
revised. Georgia now has responsibility 
for issuing permits to treatment, storage, 
and disposal facilities within its borders 
incorporating standards based on the 
revised program and carrying out other

aspects of the RCRA program, subject to 
HSWA. Georgia also has primary 
enforcement responsibilities for these 
revisions, although EPA retains the right 
to conduct inspections under section 
3007 of RCRA and to take enforcement 
actions under sections 3008, 3013 and 
7003 of RCRA.

Compliance With Executive Order 
12291: The Office of Management and 
Budget has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291.

Certification Under the Regulatory 
Flexibility Act: Pursuant to the 
provisions of 4 U.S.C. 605(b), I hereby 
certify that this authorization will not 
have a significant economic impact on a 
substantial number of small entities.
This authorization effectively suspends 
the applicability of certain Federal 
regulations in favor of Georgia’s 
program, thereby eliminating duplicative 
requirements for handlers of hazardous 
waste in the State. It does not impose 
any new burdens on small entities. This 
rule, therefore, does not require a 
regulatory flexibility analysis.
List of Subjects in 40 CFR Part 271

Administrative practice and 
procedure, Confidential business 
information, Hazardous materials 
transportation, Hazardous waste, Indian 
lands, Intergovernmental relations, 
Penalties, Reporting and recordkeeping 
requirements, Water pollution control, 
Water supply.

This notice is issued under the 
authority of sections 2002(a), 3006, and 
7004(b) of the Solid Waste Disposal Act 
as amended 42 U.S.C. 6912(a), 6926, and 
6974(b).

Dated: August 22,1988.
Jack E. Ravan,
R egional Administrator.
[FR Doc. 86-19907 Filed 9-3-86; 8:45 am] 
BILLING CODE 6560-50-M

DEPARTMENT OF THE INTERIOR
Office of the Secretary
43 CFR Part 36
Fish and Wildlife Service
50 CFR Part 36
National Park Service
36 CFR Part 13

Bureau of Land Management
Transportation and Utility Systems in 
and Across, and Access Into, 
Conservation System Units in Alaska
AGENCY: Department of the Interior.

a c t io n : Final rule.

s u m m a r y : This final rulemaking 
implements the provisions of Title XI of 
the Alaska National Interest Lands 
Conservation Act (ANILCA), 94 Stat. 
2371, Pub. L. 96-487, concerning 
transportation and utility systems (TUS) 
in Alaska when any portion of the route 
of the system will be within any 
conservation system unit (CSU), 
national recreation area or national 
conservation area. These provisions 
detail the procedures that must be 
followed to obtain any Federal approval 
needed for a TUS. In addition, the 
regulations address special access, 
temporary access and access to 
inholdings.
EFFECTIVE DATE: October 6,1986.
FOR FURTHER INFORMATION CONTACT: 
Ted Bingham, Bureau of Land 
Management, 343-5441; Cynthia 
deFranceaux, National Park Service, 
343-4279; or Jim Gillett, Fish and 
Wildlife Service, 343-5333; Main Interior 
Building, 18th and C Streets, NW., 
Washington, DC 20240.
SUPPLEMENTARY INFORMATION: The 
proposed rulemaking implementing Title 
XI of ANILCA (Title XI) was published 
in the Federal Register on July 15,1983 
(48 FR 32506), with a 120-day comment 
period. During the comment period, 
timely written comments were received 
from 42 sources; 12 from corporations, 10 
from organizations, 9 from governmental 
agencies, and 11 from individuals. A 
handful of comments were also received 
after the comment period had expired.
In addition, hearings were held at 
Juneau, Fairbanks, and Anchorage, 
Alaska on September 12,14, and 16,
1983, respectively. The general tenor of 
the comments cannot be easily 
characterized. Certain sections of the 
proposed regulations generated large 
numbers of comments with almost equal 
numbers presenting favorable and 
unfavorable views. Only those sections 
of the proposed rulemaking that were 
the subject of comments are discussed 
in this preamble. In addition to the 
changes discussed below, minor 
editorial changes were also made.
43 CFR Part 36

Section 36.1 Applicability and Scope 
Several commenters recommended 

that the discussion of applicability and 
scope be broken down into sections that 
clearly separate the distinct situations to 
which the regulations apply. This 
suggestion has been followed in order to 
clarify that these regulations apply to 
four types of access in Alaska within or
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across CSUs or other special areas: (1) 
TUSs, (2) access to inholdings, (3) 
special access; and (4) temporary 
access.

Several commenters questioned or 
demonstrated confusion regarding the 
applicability of these regulations to all 
or part of a TUS which partially crosses 
a CSU. In response to those questions, 
the regulations have not been changed.
It is the opinion of the Department of the 
Interior (Interior) that when part of a 
TUS crosses a CSU, the entire route of 
the TUS is subject to Federal approvals 
and to these regulations. Some 
commenters expressed concern that this 
interpretation might confer additional 
authority on Federal agencies; no such 
additional grant of authority is intended 
and none have been conferred by these 
regulations.

Several commenters stated that the 
regulations should expressly mention 
the role of the Secretary of 
Transportation. Section 1104(b)(2) of 
ANILCA clearly sets forth the situations 
in which the Secretary of Transportation 
has decision-making responsibility, or 
responsibility to provide planning or 
assistance to other Federal agencies. 
These are responsibilities rested by 
virtue of other statutes, and are not new 
responsibilities conferred by ANILCA. 
Nothing appears in these regulations 
regarding these responsibilities because 
it would be inappropriate for the Interior 
to make rules regarding the manner by 
which the Secretary of Transportation 
exercises his/her responsibilities.

One commenter asked whether these 
regulations would require an application 
for and govern the extension of a TUS 
outside of any CSU where an already 
constructed TUS crosses a CSU. These 
regulations will not apply to the 
extension of an existing TUS, unless the 
extension of the TUS causes a 
significant change in that part of the 
TUS already in existence within the 
CSU.

Other commenters discussed specific 
exclusions to the applicability of the 
regulations. One commenter requested 
that the regulations explicitly state that 
they apply neither to landing nor 
departing aircraft, nor to the passage of 
aircraft over CSUs. The statement is 
unnecessary since by their terms these 
regulations were not intended to apply 
to those situations but rather to those 
involving access to landing areas.

Another commenter requested that a 
reference be included to state that these 
regulations do not apply to the

provisions of the Alaska Natural Gas 
Transportation Act of 1976 (Pub. L. 94- 
586). Section 1327 of ANILCA makes an 
exemption which will be quoted here 
rather than cross-referenced in the 
regulations. It provides:

Nothing in this Act shall be construed as 
imposing any additional requirements in 
connection with the construction and 
operation of the transportation system 
designated by the President and approved by 
the Congress pursuant to the Alaska Natural 
Gas Transportation Act of 1976 (P.L. 94-586; 
90 Stat. 2903), or imposing any limitations 
upon the Secretary concerning such system.

One commenter asserted that TUSs to 
be constructed by Federal agencies 
incident to their management of the 
CSUs should not be exempted from the 
effect of these regulations. The 
commenter suggested that there should 
be separate requirements for major and 
minor TUS needs; minor TUSs could 
appropriately be exempted, but major 
TUSs, even for management purposes, 
should be subject to the full procedure. 
This proposed approach is contrary to 
the express provisions of the law. In 
section 1102(4) (A) of ANILCA, Congress 
expressly exempted management of 
CSUs from Title XI procedures for 
management related TUS needs. Interior 
recognizes that management agency 
TUS needs could occasionally require 
major construction with significant 
effects. This does not mean that major 
systems will be constructed without 
consideration of potential 
environmental effects; proposed TUSs of 
any significance will normally be 
addressed in management, conservation 
or area plans involving public 
participation. Agencies must comply 
with the requirements of the National 
Environmental Policy Act (NEPA) of 
1969 as well. For these reasons, no 
change has been made in the final rule 
in this regard.

One commenter requested 
clarification regarding which laws and 
regulations administered by which 
agencies are meant within the ambit of 
“applicable law.” Following is a list of 
those laws and regulations which will 
be the source of applicable law in the 
majority of situations. The list is 
intended only for illustrative purposes. 
Depending upon the agency and nature 
of the TUS many other laws and 
regulations could apply such as:
Bureau of Land Management: Title V of

FLPMA, 43 U.S.C. 1761 et seq.; 30
U.S.C. 185.

Fish and Wildlife Service: Refuge 
Administration Act. 16 U.S.C. 668dd 
50 CFR 29.21 et seq.

National Park Service: 16 U.S.C. 5 and 
79; 23 U.S.C. 317 and 36 CFR 14.
None of the above-mentioned 

agencies have applicable laws providing 
the authority to approve the crossing of 
a designated wilderness area by a TUS 
For many TUSs, the agencies can only 
provide the right-of-way or permit 
allowing use of the grounds where a 
TUS is proposed. Other Federal or State 
regulatory agencies have the authority 
or responsibility to approve the 
development of a TUS but not 
necessarily the authority to grant a 
right-of-way across certain lands.

Another commenter proposed an 
additional paragraph to expressly 
establish the precedence of these 
regulations over the general regulations 
of the Federal agencies insofar as 
transportation and access in Alaska 
CSUs are concerned. The requested 
statement is unnecessary. These 
regulations establish uniform procedures 
for the managing agencies to use in 
administering the body of applicable 
law pertaining to authorization and 
administration of TUSs. In other words, 
these regulations provide the procedural 
methodology regardless of an agency’s 
existing regulations. However, the 
substantive standards of die existing 
statutory authorizations remain 
applicable to these TUSs.

One commenter stated that the areas 
to which these regulations apply were 
not clearly delineated. The proposed 
regulations did not list each of the CSUs 
and other areas subject to these 
regulations, but they were listed in the 
section-by-section analysis of the 
preamble. The CSUs in Alaska to which 
these regulations apply are as follows:
Administered by National Park Service
Alagnak National Wild River 
Aniakchak National Monument and 

Preserve
Aniakchak National Wild River 
Bering Land Bridge National Preserve 
Cape Krusenstem National Monument 
Charley National Wild River 
Chilikadrotna National Wild River 
Denali National Park and Preserve 
Gates of the Arctic National Park and 

Preserve
Glacier Bay National Park and Preserve
John National Wild River
Katmai National Park and Preserve
Kenai Fjords National Park
Kobuk Valley National Park
Kobuk National Wild River
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Lake Clark National'Park and Preserve 
Mulchatna National Wild River 
Noatak National Preserve 
Noatak National Wild River 
North Fork of the Koyukuk National 

Wild River
Salmon National Wild River 
Tinayguk National Wild River 
Tlikakila National Wild River 
Wrangell-Saint Elias National Park and 

Preserve
Yukon-Charley Rivers National Preserve
Administered by Fish and Wildlife 
Service
Alaska Maritime National Wildlife 

Refuge
Alaska Peninsula National Wildlife 

Refuge
Andreafsky National Wild River 
Arctic National Wildlife Refuge 
Becharof National Wildlife Refuge 
Innoko National Wildlife Refuge 
Ivishak National Wild River 
Izembek National Wildlife Refuge 
Kanuti National Wildlife Refuge 
Kenai National Wildlife Refuge 
Kodiak National Wildlife Refuge 
Koyukuk National Wildlife Refuge 
Nowitna National Wild River 
Nowitna National Wildlife Refuge 
Selawik National Wild River 
Selawik National Wildlife Refuge 
Sheenjek National Wild River 
Tetlin National Wildlife Refuge 
Togiak National Wildlife Refuge 
Wind National Wild River 
Yukon Delta National Wildlife Refuge 
Yukon Flats National Wildlife Refuge

Administered by Bureau of Land 
Management
Beaver Creek National Wild River 
Birch Creek National Wild River 
Delta National Wild and Recreational 

River
Fortymile National Wild, Scenic and 

Recreational River 
Gulkana National Wild River 
Unalakleet National Wild River

Section 36.2 Definitions.
The proposed regulations defined 

“adequate and feasible access” in 
§ 36.2(a). The section received a number 
of comments suggesting two opposite 
approaches. Many commenters stated 
that the definition should add more 
factors stressing environmental 
protection. Conversely, many 
commenters stated that economic 
considerations should be given more 
weight. No change was made. The 
definition provides enough flexibility to 
consider economic factors, and 
application processing as set forth in the 
regulations provided for consideration 
of environmental issues. We conclude 
that the definition originally proposed

provided an adequate balance of 
interests. This definition was moved to 
section 36.10 in these final regulations 
because it is applicable only to access to 
inholdings. Further discussion of this 
issue can be found under that section.

The proposed regulations defined the 
word “area” in § 36.2(f) (§ 36.2(g) final 
regulations (final)). One commenter 
suggested that “units” was the 
appropriate term for areas administered 
by the National Park Service (NPS). 
Whatever the preferred general 
terminology for areas administered by 
the NPS, the areas covered by these 
regulations include land management 
units administered by the Fish and 
Wildlife Service (FWS) and the Bureau 
of Land Management (BLM) as well. The 
words "unit" and "area” have, however 
confusingly, been used interchangeably 
both in the law and proposed 
regulations. In this final rule, in order to 
be more uniform, the word “area” has 
been used whenever possible.

Section 36.2(g) of the proposed 
regulations (renumbered as § 36.2(f)) 
defined “compatible with the purposes 
for which the unit was established." 
Several commenters suggested that the 
definition be modified or deleted. The 
majority of commenters were concerned 
that most, if not all, proposals could be 
found to interfere with or detract from 
the purpose for which a unit was 
established. The majority of relevant 
comments suggested that the addition of 
“significantly” as a modifier in order to 
clarify that “compatible with the 
purposes for which the unit was 
established” means that the system will 
not significantly interfere with the 
purposes for which the unit was 
established. Interior agrees and this 
change was made. Other comments 
concerning (§ 36.2(g) § 36.2(f) final) 
suggested that the definition should 
include an express statement that the 
management purposes of the unit, and 
not just the purpose for which it was 
established, be considered. This change 
was not adopted because the 
management purposes of a unit are 
inherent in the purpose for which the 
unit was established, and the additional 
statement would be redundant.

A few comments discussed § 36.2(i) of 
the proposed regulations (§ 36.2(h) 
final). This section defines 
“economically feasible and prudent 
alternative route.” These commenters 
requested that the definition be altered 
to further clarify and stress the need for 
economic comparisons; in particular 
they requested that greater weight be 
given to relative costs in determining the 
feasibility of alternate routes. After 
reconsideration of the proposed 
definition, Interior determined that a

revision was called for and concluded 
that the definition in the proposed 
regulations could be improved. The new 
definition determines economic 
feasibility upon whether or not financing 
could be obtained for the project should 
the alternate route be required. In 
addition, the new definition provides an 
economic focus for determining 
prudence although non-economic factors 
could be included in the consideration.
It provides that the alternate route will 
be considered to be prudent if the 
difference of its benefits minus its costs 
is equal to or greater than that of the 
benefits of the proposed TUS minus its 
costs. The definition allows 
consideration of a broad range of factors 
in determining prudence, such as 
resource and aesthetic values, as well as 
the impact on local populations.

A number of comments discussed the 
definitions of “improved rights-of-way” 
(§ 36.2(j) proposed regulations 
(proposed)) (§ 36.2(i) final), and "road”
(§ 36.2(p) proposed) (deleted from the 
final). A number of commenters noted 
that many Alaskan routes would fall 
within the definition of “improved 
rights-of-way” and would not be within 
the definition of “roads” although they 
would be roads within common 
understanding. As the proposed 
regulations were drafted, many routes 
would have been neither “roads” nor 
“improved rights-of-way,” and would 
have been inadvertently removed from 
the ambit of the regulations.

Many commenters also stated that the 
definition of “roads” was unnecessary. 
We agree that the definition of “roads” 
was confusing and unnecessary, and it 
has been eliminated. The definition of 
“improved rights-of-way" was 
frequently criticized. The definition 
pertains to section 1102(4)(b) of ANILCA 
which describes improved rights-of-way 
as the type of routes used by snow 
machines, air cushion vehicles, and 
other all-terrain vehicles. The proposed 
definition was taken almost verbatim 
from the legislative history of that 
section. We intend to differentiate 
improved rights-of-way, and eliminate 
from Title XI processing, those snow 
machine and dog sled trails that have no 
terrain alteration and only minor 
vegetation control, but which may be 
marked by flagging or otherwise for 
directional control.

One comment pertained to the 
definition of “other systems of general 
transportation” (§ 36.2(1) proposed)
(§ 36.2(k) final). The commenter 
requested that the definition be 
expanded to include related facilities. 
This change was not made because 
related structures and facilities are
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provided for in the definition of a TlIS 
(§ 36.2(r) proposed) (§ 36.2(p) final).

Some commenters stated that the 
definition of “public values’* (§ 36,2(m) 
proposed) (§ 36.2(1) final), should be 
stated with more specificity. The 
definition was left unchanged. While 
stated in broad terms, it provides 
sufficient direction for the agencies to 
make rational decisions in specific 
cases.

Numerous comments were received 
on the apparent conflict between the 
definition of “related structures and 
facilities” and the definition of a TUS 
(§ 36.2(n) proposed) (§ 36.2(m) final). 
Many comments also noted the apparent 
discrepancy between the section-by- 
section analysis in the preamble and the 
specific wording of the proposed 
regulation. The preamble seemed to say 
that related structures and facilities 
were included within the TUS, as did 
the general language of the proposed 
regulation, but specific subsections of 
the same excluded many related 
structures. The exceptions were an 
error, and have been removed from the 
final regulations. The inclusion or 
exclusion of related facilities within the 
TUS will be considered on a case-by- 
case basis at the time an application is 
submitted. The test will be whether the 
related facility is reasonably necessary 
to the operation of the TUS.

Section 36.3 Preapplication
One comment was received which 

supported the concept of encouraging 
preapplication contacts. A minor change 
in paragraph (a) adds the words 
“resource concerns” in order to highlight 
one of the principal subjects to be 
addressed in any preapplication 
meeting. It is intended that the Federal 
agency express to the applicant its 
concerns for particular resources within 
the unit so the applicant may have a 
definite understanding of the resources 
and the constraints within which the 
applicant will be required to operate.

Varying comments expressed a broad 
range of views regarding the 
requirements for permits for 
preapplication activities. As the 
proposed regulations were drafted, all 
preapplication activities on lands 
administered by the NPS and the FWS 
would require permits. For lands 
administered by the BLM. permits would 
not be required for those preapplication 
activities which would not ordinarily 
cause any appreciable disturbance or 
damage to the lands involved and which 
would not ordinarily require a right-of- 
way or temporary use permit.

Some commenters stated that 
preapplication permits should be 
required in all situations before any

preapplication work is performed. 
Another commenter stated that 
information gathering should be allowed 
only after the filing of an application for 
a TUS and that any activities having a 
significant effect should be postponed 
until their effects would be considered 
through the NEPA process. In addition, 
that commenter argued that no statutory 
authority exists for preapplication 
activities. Yet another commenter 
thought that some preapplication 
activities, such as core drilling, could 
impact the environment and should be 
addressed in a NEPA compliance 
document separate from the TUS 
environmental document.

In contrast, other commenters 
asserted that all preapplication 
activities must be allowed without any 
permit requirements. They reasoned that 
no statutory authority regulates 
preapplication activities; therefore, there 
should be no restrictions, hindrance or 
other formalism prior to the performance 
of preapplication activities. These 
commenters argued that if the BLM 
requires no permits, neither should the 
NPS. Additionally, special permits 
should be required only for those 
activities not otherwise permitted by the 
agencies under existing law or practice. 
Another commenter suggested that the 
federal agencies should be required to 
respond to requests for preapplication 
permits within 30 days of the request.

The final rule remains largely as 
proposed. The range of comments 
supports the conclusion that the 
proposed rule represented a reasonable 
approach to balance the needs of the 
applicants to gather information 
preparatory to developing an 
application and the needs of the 
managing agencies to manage the lands 
in a manner that is consistent with their 
general authorities. Approved permits or 
other approvals are to be issued under 
existing authority in accordance with 
NEPA requirements, agency mandates, 
and the purposes for which the area was 
established.

Another series of comments was 
concerned with the standard under 
which a preapplication activity permit 
would be analyzed and issued or 
disapproved. They sought more explicit 
guidance pertaining to the standard to 
be applied. In response, the final rule 
has been changed to state that the 
proposed preapplication activity be 
found by the appropriate federal agency 
to be compatible with the purposes for 
which the unit was established. 
Otherwise, the standards outlined in the 
proposed regulations have been 
preserved. Activities will be permitted 
that are necessary to adequately 
complete the consolidated application

form for a TUS. Those activities may not 
cause significant or permanent damage 
to the values for which the unit was 
established; the resulting impacts from 
preapplication activities must be 
temporary, not significant, and cause no 
interference with other authorized uses 
or activities.

Several commenters noted that 
preapplication activities are subject to 
the provisions of section 810 of ANILCA 
(section 810) concerning the effects of 
activities of subsistence uses. The final 
rule has been modified to require an 
agency determination that the activities 
will not significantly restrict subsistence 
uses.

Section 36.4 Filing o f Application
A number of commenters suggested 

that a single agency be designated for 
receipt of all applications. While such a 
procedure would be more convenient to 
the applicants, these regulations apply 
to applications for TUSs in, through or 
across CSUs which are under the 
management of four agencies, three 
within Interior and one within the 
Department of Agriculture. Interior lacks 
authority to issue regulations binding 
another Department to Interior’s receipt 
of an application. However, these 
regulations have provided that a filing 
with one of Interior’s agencies will be 
deemed a filing with all of them. This 
provision, together with preapplication 
procedures where applicants are urged 
to participate in a preapplication 
conference where they will be advised 
in the efficient preparation of their 
application, should simplify the filing.

A number of commenters suggested 
replacing the term “Standard Form 299” 
with “the consolidated application 
form.” Some of these comments were 
based on the pending review and 
revision of Standard Form 299, 
Application for Transportation and 
Utility Systems and Facilities on Federal 
Lands (SF 299). Since the form has now 
been revised and reissued, there is no 
need for the suggested change.

Two commenters suggested that either 
the SF 299 be revised to specifically 
request all information that may 
ultimately be required of an applicant, 
or alternatively that ail such information 
be identified during the preapplication 
meetings and agreed upon by the 
applicant. This is not possible. The SF 
299 was designed to provide basic data 
needed by any appropriate federal 
agency for all types of TUSs. It is 
flexible enough to allow the applicant to 
attach any special information that may 
additionally be required by an agency 
pertaining to specific or unique types of 
TUSs. An application form that
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identified all information that might 
potentially be required would be 
extremely complex, cumbersome and 
unreasonable. Currently each Federal 
agency has regulations and 
informational material which specifies 
the type of information that must be 
included in an application for a specific 
right-of-way, lease, license, permit, etc., 
from that agency. These requirements 
can easily be identified during a 
preapplication session.

One commenter objected to the 15 day 
period during which agencies may 
receive applications, as contrary to law 
and inviting invalid applications. The 
law requires that applications be filed 
with all appropriate Federal agencies on 
the same day. To facilitate reasonable 
implementation of this provision, the 
proposed regulations allowed a 15 day 
period during which Federal agencies 
may receive applications, and the filing 
day would be deemed to be the last day 
on which an agency receives an 
application. This grace period has been 
preserved. It would be unnecessarily 
burdensome and costly to require an 
applicant to file the application literally 
on the same day in locations as diverse 
as Anchorage, Alaska, Seattle, 
Washington, and Washington, DC.

Section 36.5 Application Review
A number of commenters requested 

that a single agency be established as a 
clearinghouse for all applications. Just 
as Interior cannot designate a single 
agency to receive all applications, so it 
cannot designate a single agency as the 
clearinghouse; doing so would include 
agencies outside of Interior within the 
purview of Interior’s regulations. 
Accordingly, no single agency can be 
designated as a clearinghouse.

Similarly, many commenters 
suggested replacing the term 
“appropriate Federal agency” with the 
term “lead agency.” According to this 
concept, the lead agency would then 
assure that aH other appropriate Federal 
agencies are involved. In order to 
accommodate this suggestion, the lead 
agency paragraph which appeared in the 
proposed regulations under the 
discussion of NEPA compliance has 
been brought forward in the final 
regulations of this section on application 
review. It has also been slightly revised. 
When the application is received, one of 
the four area managing agencies will be 
identified initially as the lead agency.
For the purposes of this initial 
identification, the agency selected will 
be the agency having the most land 
(defined not in terms of area
measurement hut in terms of the mo 
lineal surface crossed by the propos 
TUS) under its jurisdiction. This

procedure will allow for immediate 
identification of a lead agency to begin 
timely coordination of the application 
review process. The regulation also 
provides that another agency may 
ultimately be designated as the lead 
agency for die remainder of the process.

Several commenters were concerned 
with the provisions pertaining to 
requests for additional information. 
Some commenters suggested that any 
additional information requested be 
limited to that directly related to die 
TUS application. It is implicit in the 
process that any information requested 
must be reasonably related to the TUS 
application and the agency’s required 
review. However, what is required may 
include any number of things that are 
not currently foreseeable, particularly in 
light of those situations where the 
agency may be mandated to consider 
viable alternatives to the specific 
application. Another commenter 
similarly suggested that additional 
information requested should be limited 
to matters discussed in the 
preapplication meetings. This latter 
suggestion would overly restrict the 
agency in gathering information that it 
may be required by law to collect before 
granting an application.

Interior has considerable experience 
in processing applications for similar 
types of systems as those covered under 
Title XL Interior has learned that 
applications which supply inadequate 
information far outnumber those 
applications which are complete when 
initially filed. Failure to supply adequate 
information jeopardizes the applicant’s 
ability to proceed with a project. The 
agency may be unable to prepare an 
Environmental Impact Statement (EIS) 
or may produce an inadequate EIS 
leading to disapproval of the 
application. The proposed regulations 
are intended to avoid this result. 
Therefore, no change has been made in 
the regulations.

Section 36.6 NEPA Com pliance
Comments were received regarding 

compliance with section 810. This 
section provides a procedure for 
allowing public participation in the 
decision when a proposed activity 
would significantly restrict subsistence 
uses. Specifically, clarification was 
requested regarding whether the section 
810 analysis and decision would be 
made by the lead agency. The 
clarification is as stated here: the lead 
agency will be responsible for ensuring 
compliance with section 810 pursuant to 
§ 36.6(b)(4). Whether the actual 
compliance will be performed by each of 
the involved agencies, independently or 
in cooperation, or as a part of the NEPA

process, is left to the discretion of the 
lead agency and other involved agencies 
and will be resolved on a case-by-case 
basis. In order to clarify that section 810 
compliance is required independently of 
whether an EIS is required, the 
regulation, was slightly reordered.

Two commenters noted that the 
Council on Environmental Quality 
(CEQ) regulations require public 
involvement to the extent practicable in 
the preparation of Environmental 
Assessments (EA). They were 
concerned that the statement of no 
public bearings being required in the 
preparation of an EA would be 
misleading. The statement has been 
omitted. However, the agencies are 
expected to follow their normal 
practices which ordinarily would not 
involve public hearings in EA 
preparation.

Some commenters suggested that the 
requirement that hearings on EISs be 
held in Washington, DC was 
unnecessary. The statute mandates that 
hearings be held both in Alaska and 
Washington, DC. The requirement is 
therefore necessary.

Comments were also received which 
suggested that the solicitation and 
consideration of comments be separated 
from the EIS hearing requirement The 
final regulations have been modified 
accordingly.

The preamble to the proposed 
regulations requested comments 
regarding the provision on recovery of 
costs for EIS preparation. No comments 
were received. As the discussion in the 
preamble noted, RLM is in the process of 
preparing new cost recovery regulations 
pursuant to FLPMA section 304(b), 43 
U.S.C. 1734. Under ANILCA, agencies 
are to recover their EIS preparation 
costs in a manner consistent with that 
provision. The BLM regulations are still 
not in place. Until regulations specifying 
the procedure for application of that 
provision are in place, total costs will be 
presumed to be recoverable. If an 
applicant can make a showing that a 
reduced assessment is justified, a new 
amount will be negotiated.

See BLM Instruction Memorandum 
85-3721, April 9,1985. These regulations 
are deferring to the interim guidance of 
the Instruction Memorandum and 
completion of the final BLM regulations 
by not making any attempt to more 
specifically define the meaning of 
FLPMA | 304(b).

Section 3637 Decision Process
Comments were made opposing and 

favoring the use of two decision-making 
processes. Although two processes may 
cause some confusion upon a superficial
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reading of the regulations, two 
processes are required by ANILCA itself 
and the provisions in the regulations 
come directly from the statute. Where 
there is an already existing body of law 
to be applied, that law is to be followed. 
Where there is no law, there is a 
procedure created by ANILCA pursuant 
to which application for a TUS may be 
made. When there is no existing law 
applying to part of a TUS, there will 
most likely be some existing law for the 
other part. Some of the decision-making 
will therefore involve agencies which do 
and do not have existing authority.
Those agencies that have authority will 
be able to process the permits and 
approvals and prepare the documents 
that will be transmitted to Congress. 
Those agencies that do not have 
authority will only be able to prepare 
their recommendations. The final 
decision on the whole project will rest 
with Congress, although it is not 
expected that Congress will revisit those 
determinations already made by 
agencies having preexisting 
Congressionally delegated authority.

Some commenters suggested that the 
proposed standards for reviewing 
impacts seemed to restrict an agency to 
considering effects occurring within its 
own land base. However, the 
regulations are not intended to have that 
result.

At times, NEPA requires an agency to 
look at impacts beyond the borders of 
the land within its management 
jurisdiction, and ANILCA does not alter 
the NEPA requirements. Environmental 
statements will continue to examine all 
significant impacts to the human 
environment including secondary and 
cumulative effects.

Comments were also made that the 
determination of significant impact 
under § 36.7(a)(1) should be made 
through a public participation process. 
The regulations have not been changed. 
The NEPA process provides a 
substantial opportunity for public 
involvement.

A few cominenters also requested that 
the decision process specifically take 
into account the requirements of section 
810. Accordingly, § 36.7(a)(2)(ix) has 
been added to require agencies to make 
specific findings regarding the impacts, 
if any, on subsistence uses.

Section 36.8 Administrative Appeal
Comments were received that 

§ 36.8(a) provided inadequate guidance 
for exercising the statutory appeal rights 
under section 1106 of ANILCA. No 
change has been made because Interior 
cannot regulate matters outside of its 
jurisdiction. For that same reason 
Interior cannot legally provide for

administrative appeals of denials issued 
under § 36.7(b).

Section 36.9 Issuing Permits
A  few commenters suggested that all 

TUS right-of-way permits should include 
requirements to reasonably minimize 
adverse impacts on subsistence 
resources and uses. No change was 
made in the final regulations because 
this was already provided for in 
§ 36.9(b)(5) which requires the 
protection of the interests of individuals 
living in the general area of the right-of- 
way permit who rely on the fish, wildlife 
and biotic resources of the area for 
subsistence purposes.

Some commenters suggested changes 
to the requirements for the terms and 
conditions. Except for adding the words 
‘‘maximum and” when discussing the 
right-of-way width in § 36.9(b)(4), the 
proposed regulations repeat the 
statutory requirements. Accordingly, 
comments suggesting changes in the 
statutory language have not been 
adopted, and the words ‘‘maximum 
and,” added to the statutory language in 
the proposed regulations, have been 
deleted.

Section 36.10 Access to Inholdings
This section is the most controversial 

of these regulations. Overall, the 
comments ranged from those 
recommending deletion of the entire 
section as unnecessary or inconsistent 
with area purposes, to those perceiving 
the section as needed, to those arguing 
that the access to inholdings provisions 
in section 1110(b) of ANILCA (1110(b)) 
should not be treated separately from 
the remainder of Title XI.

Section 36.10(b) has been modified 
slightly to correct an error in drafting the 
proposed regulation. The change 
clarifies that this part is to address all 
access issues in CSUs, and it was 
incorrect to also refer to “other 
applicable law.”

A number of comments were received 
about the definitions pertaining to this 
section. The definition section has been 
supplemented so that the principal terms 
regarding or applying only to access to 
inholdings are found in this section 
rather than in the definition § 36.2.

The term “adequate and feasible 
access” received a number of comments. 
Some agreed with the interpretation 
followed in the proposed rule which 
includes all forms of access without 
limitation within the scope of section 
36.10. Others preferred the narrower 
definition found in the interim or present 
regulations of the NPS and FWS which 
guaranteed access but limited it to 
pedestrian or vehicular means of 
transportation, arguing that the

proposed definition was too broad.
Other commenters argued that the law 
was intended to provide for small scale 
personal use access only and not 
pipelines or transmission lines. We have 
reviewed these comments and 
determined that the proposed definition 
of adequate and feasible will be 
retained with minor modifications. The 
definition has been restructured into a 
single sentence.

The reason for retaining the definition 
as stated in the proposed rule is our 
conclusion that it reflects Congressional 
intent. First, we find no justification for 
distinguishing between small private 
routes and larger systems. The criteria 
for applicability within the statute itself 
pertain to the type of inholding, not the 
type of system. Second, the statute 
clearly states that the access right is for 
“economic and other purposes;” not 
merely for ingress and egress. Third, the 
legislative history clearly states that the 
grant of access must be broadly 
construed:

The Committee understands that the 
common law guarantees owners of inholdings 
access to their land, and that rights of access 
might also be derived from other statutory 
provisions, including other provisions of this 
title, or from constitutional grants. This 
provision is intended to be an independent 
grant supplem entary to a ll other rights o f 
access, and shall not be construed to limit or 
be limited by any right of access granted by 
the common law, other statutory provisions, 
or the Constitution, (emphasis supplied)

H. Rept. No. 97, Part 1, 96th Congress, 1st 
Sess. 1979, 240; also, S. Rept. No. 413, 96th 
Congress, 1st Sess. 1979, 249.

A number of comments stated that a 
definition of the terms “effectively 
surrounded” was necessary. A number 
of alternative means of deriving q 
definition were suggested. We have 
retained the definition from the 
proposed regulations which was based 
on the following excerpt from Senate 
Report 96-413, 96th Cong., 1st Sess., 
1979,248-249:

The Committee adopted a specific standard 
regarding access which is designed to include 
inholders and other landowners where lands 
are effectively surrounded by a unit or units 
established by this Act. The Committee finds 
that in certain instances, there will be a need 
for access to be effected across such units 
and expects the Secretary to be reasonable 
and fair in his judgments regarding access in 
these situations. '

The most obvious situations involve those 
of physical barriers which would prevent 
feasible access except across a unit. Such 
barriers can include rugged mountain terrain, 
extensive marsh areas, shallow water depths, 
and presence of ice for large periods of the 
year. The Committee does not intend to limit 
the application of the term “effectively 
surrounded” to only those situations. Rather,
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the Committee expects the Secretary to judge 
these situations on a case-by-case basis and 
to work with the inholder to come to a 
reasonable solution which. wiU assure that 
adequate and feasible access for economic 
and other purposes can be realized.

The agencies are expected t© use this 
guidance from Congress in making 
determinations.

Several commenters suggested 
changes in the definition of “inholding,” 
Some argued that the term should be 
narrowly defined to include only those 
property rights which are permanent in 
nature such as State lands, native and 
other privately owned lands, valid 
mining claims and permanent right of 
occupancy inherited by devise or 
descent at common law. Under that 
theory administratively created rights of 
occupancy which are discretionary in 
nature, such as leaseholds, would not be 
inholdings. Other comments took an 
opposite view and argued that the word 
“leasehold” should be inserted m the 
definition. Another comment argued that 
rights acquired subsequent to the 
passage of ANILCA are not inholdings.

Upon consideration of these 
comments, Interior has determined that 
the proposed regulation will be changed 
in the final rule. The proposed definition 
uses identical language to that set forth 
m 1110(b). The statute establishes the 
circumstances where the Secretary of 
the Interior is required to give such 
access rights as may be necessary to 
assure adequate and feasible access. It 
resolves the issues raised by the 
comments. For instance, 1110(b) fists the 
term “valid occupancy” as an interest to 
which it applies. This included a vafid 
leasehold. Likewise the statute makes 
no distinction between inholdings in 
existence at the time of ANILCA Or 
inholdings interests created subsequent 
to ANILCA.

Application Filing Requirements
Several commenters requested a 

simpler application form for access to 
inholdings than the SF 299 currently 
being used. Because of the great variety 
in size and nature of inhofdmgs, the 
variety of potential access needs, and 
the potential range of environmental 
consequences, the agencies will 
continue to use SF 299 because it is 
adaptable to a variety of situations. 
However, the information required for 
each application should be tailored by 
the applicant and the applicable Federal 
agency. This can best be accomplished 
through a preappfication meeting.

In response to comments suggesting 
the need for multiple application to the 
Federal government, an alternative 
procedure for raining access has been 
inserted in the final rule. Mining

claimants may address their access 
needs m their proposed plan of 
operations instead of on the SF 299. 
However, the appropriate Federal 
agency may require the mining claimant 
to file a SF 299; if in its discretion, more 
complete information is necessary.

With respect to documentation of the 
property interest held by an applicant, a 
few comments were made expressing 
concern that the Federal agencies 
ensure that inholdings are valid prior to 
issuing approval for access. One 
commenier stated that requirements for 
determining validity should be 
addressed in the regulations. Particular 
concern was expressed about 
unpatented mining claims. Interior takes 
the position that is not necessary to 
regulate the procedures to determine 
valid inhokfings. However, Interior does 
expect the applicable bureaus within 
Interior to ensure valid rights to the 
greatest extent practicable.

Application Processing and NEPA 
Compliance

A number of commenters stated in a 
variety of ways that the procedures for 
application processing and NEPA 
compliance should be more specifically 
tailored to the needs of inholders. The 
procedures for the application 
processing and NEPA compliance 
provided in the proposed regulations 
have been retained Because of the 
variety of access needs that might be 
applied for, the procedures must cover 
the complex as well as the simple 
access situations. However, agency 
processing can be tailored to the 
complexity of the proposal on a case-by
case basis. Applications will all be filed, 
reviewed and processed in die same 
manner as under §§ 36.4, 36.5 and 36.6. 
Agencies with frequent applications can 
however, establish internal procedures 
involving shorter time periods or other 
means of handling applications that 
involve minor degrees of access and 
have little impact on the environment.

Comments were specifically invited 
on proposed regulation § 36.10(h) which 
would have excluded applicants for 
access to inholdings from paying 
reasonable fees, charges, or rent. About 
one-fourth of the comments received 
responded to this invitation, with a 
nearly equal split for or against the 
proposed rule.

Upon further review, we find ft would 
be inappropriate to exclude applicants 
for access to inholdings from paying 
reasonable fees. Nearly all recent 
legislation authorizing the granting of a 
right-of-way across Federal lands has 
required, at least, a payment for the use 
of Federal lands. Congress has also 
directed that, where identifiable, the

user of public lands or resources pay a 
reasonable amount for such use. This 
poficy is applicable to inholders. 
However, this policy should not result .n 
unfair charges. Applicable law will 
apply to determine appropriate fees, 
which may include fee application 
processing, permit issuance, monitoring 
and land use.

Restrictions on Access

Many comments were received on 
§ 36.10(e) which implements that portion 
of 1110(b) giving the Secretary of the 
Interior the authority to reasonably 
regulate access to inholdings. Some 
commenters argued that the regulation 
was too permissive in granting the 
landowners their choice of route. Others 
argued that too much discretion was 
given to the agencies. We have 
concluded that the proposed regulations 
have properly balanced the applicant*s 
right of access with Interior's right to 
reasonably regulate. If there is an 
alternate, adequate and feasible route 
that has no or fewer significant adverse 
impacts on natural or cultural values, 
then it is reasonable the alternate route 
rather than the applicant's selected 
route be required If the applicant’s 
route truly jeopardizes public health or 
safety, then it is reasonable to use an 
alternate route.

Some commenters objected to reliance 
on management plans for guidance as to 
the appropriate level of access because 
such plans are not referenced in 
ANILCA. Although the law does not 
specifically mention management plans 
with respect to access to inholdings, 
management plans for CSUs provide 
background for understanding the 
valuable resources; concerns, public use, 
and management strategies pertaining to 
a CSU.

Appeal Process

One comment was received 
suggesting that the proposed regulation 
be amended to read: “An applicant 
denied a route or method of access 
applied for or when the method of 
access is deemed unnecessary under the 
provisions of this section may appeaL 
. . Upon further consideration of the 
matter of appeals relative to 
“guaranteed" access, the final regulation 
has been changed to reflect that access 
cannot be denied but that a  particular 
route or method may be denied. Hie 
final agency decision is the final 
administrative decision.
Multiple Use Right-of-Way

The preamble to the proposed rule 
solicited comments on the following 
issue: Whether a potentially multiple
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use right-of-way should be for the 
exclusive use of the applicant or 
whether the right-of-way should be open 
to public use or the use by other 
inholders. Some commenters stated that 
the concept of multiple use should be 
construed to include acquisition of 
reciprocal rights-of-way across other 
private or State lands which may be 
crossed by a TUS outside the CSU. 
Others were concerned that potential 
impacts from a multiple use right-of-way 
could be considered as factors against 
an original applicant. The regulations 
would have to define the basis of 
sharing; that multiple impacts 
associated with a TUS should not be 
assumed and applied to the initial 
applicant for a TUS. One commenter 
stated that other potential users of an 
existing TUS should be required to 
submit an application if it sought any 
expansion, change in use or increased 
use or impacts. Another opposed 
opening access routes initially granted 
to inholders for use by the public. One 
commenter argued that a right-of-way 
granted to inholders should be closed to 
fee paying guests of a CSU. Another 
commenter stated that if an inholder 
assumes the costs of construction he 
should not have to share the access with 
anyone. One agency commented that it 
should have the right to use any access 
route to carry out agency function. One 
comment recommended that if any 
agency and an inholder cannot agree on 
exclusive use or public use, the decision 
should be submitted to binding 
arbitration.

Some commenters addressed the 
means of fair costs or compensation 
related to multiple use of a right-of-way. 
Various methods suggested include: 
reaching agreement with the original 
applicant for reimbursement; binding 
arbitration if no agreement can be 
reached; and as a last resort, rate, a 
formula involving the original cost of 
facilities and other related factors by 
vesting the original TUS builder with 
certain exclusive rights, which other 
parties to reach equitable settlement 
with the builder.

Considering the complexities of the 
multiple use of a right-of-way, it is 
Interior’s intention to pursue this issue 
in further study. Until the study is 
completed, the issue will be dealt with 
on a case-by-case basis.

Section 36.11 Special Access
This section implements the 

provisions of section 1110(a) of ANILCA 
(1110(a)), concerning special access 
across CSUs, national recreation and 
national conservation areas, and those 
public lands designated as wilderness 
study areas.

Comments were received requesting a 
more specific definition of “adequate 
snow cover.” The proposed regulations 
and the statute authorize the use of 
snowmachines in areas, but that use is 
limited to "periods of adequate snow 
cover or frozen river conditions.”
Interior agrees that the definition should 
be as specific as possible. In response to 
this comment, the definition has been 
revised to provide more guidance on , 
when the snow cover will be viewed as 
adequate.

A number of comments were received 
requesting a clarification on the 
relationship between the provisions of 
this section and the subsistence 
provisions of Title VIII of ANILCA (Title 
VIII). One commenter suggested that the 
regulations need to define more 
precisely the limits upon access for 
subsistence activities. Nothing in this 
section is intended to limit or restrict the 
rights of rural residents as specified in 
Title VIII. Accordingly, a new paragraph
(b) has been added to this section to 
clarify that the regulations contained in 
this section in no way restrict the rights 
of rural residents as specified in Title 
VIII and agency regulations 
implementing those provisions. A 
related question asks how the BLM will 
address subsistence issues, since, unlike 
the NPS and the FWS, it has not 
promulgated regulations to implement 
the provisions of Title VIII. BLM does 
not intend to promulgate Title VIII 
regulations in the near future, but 
internal BLM procedures require 
satisfying Title VIII requirements prior 
to granting a right-of-way in Alaska.

Some commenters criticized the 
proposed regulations on motorboat and 
aircraft use within areas, in that those 
uses are not restricted to traditional 
activities and travel to and from villages 
and homesites as in the statutory 
authorization. These commenters 
preferred the more restrictive language 
of the statute. Interior is of the view that 
it has the discretion to broaden the 
authorization beyond that required in 
the statute in light of other 
authorizations. Executive Order 11644 
(E .0 .11644), on off-road vehicles (ORV), 
does not apply to motorboats or aircraft, 
so Interior is not limited by its 
requirements in authorizing these uses. 
After review of the impacts of these 
uses on the areas, including a review of 
the experience of the NPS and the FWS 
with their current regulations which are 
identical in addressing motorboat and 
aircraft use, it was decided that deleting 
the limiting language of the statutory 
authorization would not significantly 
increase the use of areas by motorboats 
and airplanes. Such use would not be in

derogation of the values and purposes 
for which these areas were established, 
and would provide for greater 
enjoyment of these areas by visitors. 
Accordingly, to allow for access to the 
areas, the restrictions on motorboat and 
fixed wing aircraft use have not been 
increased in the final regulations.

Another commenter suggested that 
snowmachines should be treated, except 
for subsistence purposes, similar to 
other ORVs, in that they should be 
restricted to designated areas or trails. 
Interior views this suggested revision as 
contrary to the specific statutory 
provisions for snowmachine use in areas 
which is limited only to use for 
traditional activities and for travel to 
and from villages and homesites. The 
statutory authorization is not limited by
E .O .11644.

A number of comments were received 
on the ORV provisions of this section. 
Some argued that the proposal was too 
restrictive, and that the areas should be 
open to greater ORV use. Others argued 
that ORV use should be further limited 
to assure that the values and purposes 
for the areas are adequately protected. 
Section 1110(a) does not authorize 
general ORV use. Accordingly, with the 
exception of snowmachines, which are 
specifically addressed in section 1110(a), 
other applicable laws must be used to 
determine appropriate ORV use in these 
areas. Interior believes that as proposed, 
the regulation of ORVs in areas provides 
the proper balance between adequate 
ORV use and protection of the purposes 
and values for which the areas were 
established. Under these provisions, the 
use of ORVs in locations other than 
established roads and parking areas or 
in areas designated pursuant to E.O. 
11644, is prohibited, unless pursuant to a 
valid permit. Under this procedure, 
individuals could apply for and receive 
permits for ORV use on existing trails in 
non-wildemess areas upon a finding 
that the use would be compatible with 
the purposes and values for which the 
areas were established. Permitted ORVs 
are exempted from E.O. 11644, which 
controls ORV use, and thus, this 
procedure offers the maximum ORV use 
allowable under current law. Persons 
desiring the opening of specific new 
trails may petition Interior to initiate 
rulemaking under 43 CFR Part 14, to 
open new trails under the provisions of 
E .0 .11644.

Section 36.11(g) has also been revised 
to clarify that areas will be designated 
for ORV use according to E .0 .11644 and 
regulations promulgated by the agencies 
to implement the Order. In addition, the 
provision in the proposed regulations 
that closures and openings would be
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according to § 36.11(h) has been deleted. 
Since that section has been revised to 
apply only to uses authorized by section 
1110(a) (snowmachines, motorboats, 
airplanes, and nonmotorized surface 
transportation methods), it is no longer 
appropriate for closure and opening 
provisions of that section to apply to 
ORVs. Other established agency law 
will apply.

Some commenters suggested that a 
definition of “traditional activity” 
should be included in these regulations. 
Under these regulations, the use of 
snowmachines is limited to “for 
traditional activities and travel to and 
from villages and homesites.” One 
suggestion was made that the 
regulations should limit access to 
traditional activities to the means 
traditionally employed, and should 
define what those means are. Another 
commenter argued that access for a 
traditional activity is only permissible in 
areas where the activity has 
traditionally occurred. Because these 
regulations apply to a number of areas 
under the administrative jurisdiction of 
three agencies, it has been decided that 
it would be unwise, and perhaps 
impossible to develop a definition that 
would be appropriate for all areas under 
all circumstances. Exactly what 
“traditional activities” are must be 
decided on a case-by-case basis. Once 
the agencies have had the opportunity to 
review this question for each area under 
their administration, it may be possible 
to specifically define “traditional 
activity” for each area. Accordingly, 
these regulations do not contain a 
definition of “traditional activity.”

Other comments suggested that the 
provisions of this section should not 
apply to parks and monuments which 
predated ANILCA. The argument is 
made that Congress did not intend to 
open the pre-ANILCA areas to the uses 
described in section 1110(a), since these 
pre-ANILCA areas had been closed to 
such uses prior to the enactment of 
ANILCA. Interior does not find any 
statutory support for this position, since 
section 1110(a) provides no exception 
for the pre-ANILCA areas. Accordingly, 
no exception for pre-ANILCA areas is 
Provided for in these regulations.

A number of comments were received 
on the aircraft provisions of this section. 
A few objected to any restrictions being 
placed upon helicopter use, arguing that 
helicopters are a widely used means of 
transportation in Alaska, and that there 
is no reason to distinguish helicopters 
from fixed-wing aircraft. Others 
suggested that the provisions be 
amended to specifically allow 
emergency use of helicopters in areas

without a permit, and also to allow 
helicopter use if pursuant to a 
memorandum of understanding with the 
appropriate Federal agency. Interior 
does not read the statutory 
authorization “airplane” of section 
1110(a) as including helicopters. 
Accordingly, it is within its discretion to 
restrict helicopter use. Interior’s 
experience has shown that uncontrolled 
helicopter use may have negative 
impacts on the purposes and values for 
which the various areas were 
established, especially upon the wildlife. 
Accordingly, Interior believes that 
helicopter use must be controlled 
through a general permit system to 
protect the purposes and values for 
which the areas were established. 
However, the proposed regulations have 
been revised to allow for emergency use 
without a permit, since it would not be 
practical to require a permit under 
emergency circumstances, or use 
without a permit pursuant to a 
memorandum of understanding, since 
the memorandum of understanding can 
contain provisions to assure adequate 
protection of the areas.

A few commenters suggested that the 
words “in accordance with the 
paragraph” be deleted from paragraph
(e)(1) of the proposed regulations, 
without explanation as to why the 
request was made. The provisions 
proposed to be amended read: "Fixed- 
wing aircraft may be landed and 
operated on lands and water within 
areas, except where such use is 
prohibited or otherwise restricted by the 
appropriate Federal agency in 
accordance with this paragraph.”
Interior agrees that the quoted language 
is limiting, and unnecessary. 
Accordingly, it has been deleted.

Comments were received suggesting 
that owners of downed aircraft be 
permitted to remove valuable parts from 
the aircraft at the time of rescue without 
a permit. The proposed regulations 
required a permit prior to the removal of 
any downed aircraft on area lands. This 
proposal has been modified to permit 
the removal of valuable aircraft parts to 
the extent authorized by other federal 
laws and regulations.

A comment was received that downed 
aircraft should be removed from all 
public lands, and should not be limited 
to areas administered by the NPS and 
the FWS. Interior agrees, and 
§ 36.11(f)(3) has been revised 
accordingly.

Another commenter argued that the 
aircraft authorization is too broad in 
that it fails to restrict wheeled aircraft 
access to designated sites during non
winter conditions. This is contrary to

Interior’s reading of the statutory 
authorization of section 1110(a), in that 
the authorized use applies to 
“airplanes,” which Interior would 
interpret to include wheeled aircraft.

It has also been noted that Interior 
does not have the authority to regulate 
flight paths and altitudes of aircraft.
This is a function of the Federal 
Aviation Administration. Therefore, a 
technical change has been made to the 
language of § 36.11(f)(1) dealing with 
aircraft harassment of wildlife.
Closures

Some comments suggested that the 
regulations should specify standards for 
the three types of closures: emergency, 
temporary, and permanent. The 
proposed regulations, as well as the 
present regulations of the NPS and the 
FWS provide a standard only for 
emergency closures. No standard is 
provided for temporary and permanent 
closures. Interior agrees that standards 
should be provided for all types of 
closures developed in these regulations. 
The standard for closure of areas to the 
uses authorized by section 1110(a) is 
“that such use would be detrimental to 
the resource values of the unit or area.” 
In reviewing the issue of the standards 
for closures under the provisions of 
section 1110(a), Interior has concluded 
that this standard must be applied to all 
types of closures developed in these 
regulations. For purposes of this section, 
only if it is determined that a proposed 
use otherwise authorized by this section 
would be detrimental to the resource 
values of a particular area may that area 
be closed to the use, unless closure is 
authorized under other agency law. In 
the proposed and present regulations, 
the standard established for emergency 
closures and restrictions is as follows: 
“In determining whether to close an 
area or restrict an activity on an 
emergency basis, the area manager shall 
be guided by factors such as public 
health and safety, fire danger, resource 
protection, protection of cultural or 
scientific values, subsistence uses, 
endangered or threatened species 
conservation, and other management 
considerations necessary to ensure that 
the activity or area is being managed in 
a manner compatible with the purposes 
for which the area was established.” 
After reviewing this standard, Interior 
has determined that it is not appropriate 
for the closures provided for under this 
provision. Our review of section 1110(a) 
leads us to conclude that the closure of 
areas to the authorized uses 
(snowmachines, motorboats, airplanes, 
and nonmotorized surface 
transportation methods) should occur
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only under the standards of the law 
which this section is to implement. 
Accordingly, the final regulations have 
been amended to provide that no 
closure to any use authorized under this 
section may be made unless the "area 
manager determines that the use would 
be detrimental to the values of the unit 
or area.”

It is Interior’s view however, that 
these uses may be limited or restricted 
pursuant to other applicable law. The 
Secretary of the Interior has authority in 
the areas administered by Interior to 
close areas or restrict use for a variety 
of reasons, such as for health and safety. 
We do not believe that the provisions of 
this section of ANILCA were intended 
to preclude the Secretary from utilizing 
other statutory authorizations to restrict 
these uses. The proposed and interim 
regulations attempted to incorporate 
these other laws the standard, stated 
above, for emergency closures. After 
reconsideration of these closure 
provisions as a result of the comments 
made about the standard for closure 
under section 1110(a), Interior has 
determined that these regulations should 
be limited to closures under the 
authority of that section. Accordingly, 
by, limiting these regulations to closures 
authorized by section 1110(a), it was 
determined that the category of closure 
"emergency” was no longer necessary, 
and as such is covered by other 
established authority. Regulations 
providing for the closure of areas for 
reasons other than under the provisions 
of section 1110(a) include: For the NPS, 
36 CFR 1.5; for the FWS, 50 CFR 25.21; 
and for the BLM, 43 CFR 8364.

One commenter suggested that section 
1110(a) does not require notice and 
hearings for temporary or emergency 
closures, and that the regulations should 
be amended to allow temporary and 
emergency closures for a reasonable 
period of time without notice and 
hearings. We do not believe the statute 
authorizes the discretion to make any 
closures before a notice and hearing. As 
with the standards discussed above, 
section 1110(a) does not distinguish 
between the various types of closures 
developed in these regulations. The 
statutory language clearly provides that 
the authorized uses “shall not be 
prohibited unless, after notice and 
hearing in the vicinity of the affected 
unit or area, the Secretary of Interior 
finds that such use would be detrimental 
to the resources values of the unit or 
area.” Accordingly, the regulations 
require notice and hearing prior to any 
of the forms of closures.

A few commenters pointed out that 
the taking of fish and wildlife are

addressed in the appropriate agency 
regulations and suggested that it not be 
addressed here. Since section 1110(a) 
does not address the taking of fish and 
wildlife, Interior agrees with this 
suggestion and it has been adopted.

One commenter suggested that the 
regulations be amended so that animal 
owners and users have to respect the 
private property rights of others under 
penalty of being required to obtain a 
permit which can be revoked if abuses 
continue. This suggestion cannot be 
adopted since these provisions do not 
apply to privately owned lands.

Another commenter suggested that the 
regulations require an EA or an EIS for 
each access request under these 
regulations. Interior is of the view that 
the provisions of NEPA will address the 
need for an EA or an EIS, and that the 
provisions of section 1110(a) did not 
amend those provisions. NEPA was 
enacted to assure that agencies 
adequately consider environmental 
impacts in proposed agency actions. 
Interior does not see a need to revise the 
requirements of NEPA for the purposes 
of ths special access provisions of this 
section.

One commenter suggested that the 
provisions of § 36.11(j), which provide 
for criminal penalties for violations of 
the special access provisions, be deleted 
entirely as being unauthorized. Interior 
believes that this enforcement tool is 
needed for these special access 
provisions, since, for the most part, 
permits are not required. Interior is 
authorized to promulgate this penalty 
provision in these regulations pursuant 
to the provisions of 16 U.S.C. 3 for areas 
administered by the NPS; 16 U.S.C.
668dd for areas administered by the 
FWS, and 43 U.S.C. 1733 for areas 
administered by the BLM.

Section 36.12 Temporary Access
Commenters suggested that reference 

should be made to compliance with 
NEPA and section 810. This has been 
done in § 36.12(d). One commenter 
suggested that this section should not 
include lands designated for wilderness 
study or managed to maintain the 
wilderness character. Section 1111(a) of 
ANILCA (1111(a)), the statutory 
authorization for this regulatory 
provision on temporary access, 
specifically includes these lands. 
Accordingly, the regulation has not been 
revised as suggested.

Another commenter suggested that the 
proposed language requiring “permanent 
harm” justify denial does not allow 
enough administrative flexibility to 
protect resources. This standard comes 
directly from the statutory provision and 
it supercedes any other law that might

have a different standard. Therefore, the 
regulatory provisions has not been 
revised in this final rule.

One commenter noted that section 
1111(a) does not distinguish between 
developed and undeveloped land in 
regard to obtaining a special access 
permit, but merely to “State or private 
land.” Interior agrees with this 
comment, and the definition of 
“temporary access” has been revised in 
the final regulation by deleting the word 
“undeveloped” as a modifier to “State or 
private lands.”

Finally, one commenter suggested that 
the permits issued under section 36.12 
should be limited to a duration of not 
more than one year, and should not be 
renewable. The regulation does limit 
temporary access to one year. However, 
Interior believes there may be some 
circumstances when it would be 
appropriate to renew a temporary 
access permit and that it should not be 
limited by such a restriction.

Section 36.13 Special Provisions
One commenter requested more 

opportunity for public involvement in 
siting of the access for surface 
transportation purposes across the 
Gates of the Artie National Preserve in 
§ 36.13(a). We note that the regulations, 
in accordance with the statutory 
authorization (section 201 (4) (b) through
(d) of ANILCA), indicate that the 
environmental and economic analysis 
for determining the route of the right-of- 
way is to be prepared in accordance 
with the procedural requirements of 
§ 36.6, which applies to other TUSs. 
Interior believes section 36.6 provides 
ample opportunity for the public to 
comment, and no additional provisions 
concerning public involvement have 
been added in the final regulations. One 
commenter requested that § 36.13(a)(5) 
should be amended to add the provision 
that the right-of-way would be issued in 
accordance with the provisions of 
section 1107 of ANILCA, as directed by 
section 201(4)(d) of ANILCA. Interior 
agrees and reference to § 36.9 of the 
regulations, which implements section 
1107 of ANILCA, has been added.

Finally, other commenters objected to 
the underlying statutory basis for this 
section. No changes were made to the 
regulations as a result of these 
comments.

Paperwork Reduction Act

The information collection 
requirements contained in this 
rulemaking have been approved by the 
Office of Management and Budget under 
44 U.S.C. 3501 et seq. and assigned
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clearance numbers 1024-0026 and 1004- 
0060.
Economic Effect

Interior has determined that this 
document is not a major rule under 
Executive Order 12291 and certifies that 
this document will not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq. This 
finding is based on the minimal positive 
economic impact on salvage aircraft 
companies, local repair shops, filling 
stations, parts stores and retail outlets 
for access vehicles. Small entities will 
also be minimally impacted by the 
various permit provisions regarding 
access.
Enviromental Considerations

As requested by NEPA, Interior has 
prepared an EA and made a Finding of 
No Significant Impact. Copies of these 
documents are available at the address 
listed at the beginning of this 
rulemaking.

The primary authors of these 
regulations are William P. Horn, 
Assistant Secretary for Fish and 
Wildlife and Parks, Washington, DC; 
Brian Koula, Division of Conservation 
and Wildlife, Office of the Solicitor, 
Washington, DC; Richard Stenmark, 
Alaska Regional Office, NPS,
Anchorage, Alaska; Adam Misztal, 
Division of Refuge Management, FWS, 
Washington, DC; and Theodore 
Bingham, Division of Rights-of-Way, 
BLM, Washington, DC.
Lists o f Subjects 
43 CFR Part 36

Alaska, Transportation, Utilities, 
Access, Rights-of-Way, Conservation 
system units.
36 CFR Part 13

Aircraft, Alaska, National parks, 
Penalties, Traffic regulations.
50 CFR Part 36

Alaska, Recreation and recreation 
areas, Traffic regulations, Wildlife 
refuges.

Accordingly, Titles 36, 43 and 50 are 
amended as set forth below.
TITLE 36—[AMENDED]

PART 13—[AMENDED]
1. The authority citation for Part 13 

continues to read as follows:
Authority: 16 U.S.C. 1 ,3 , 462(k), 3101 et 

seq., § 13.65(b) also issued under 16 U.S.C. 
1361,1531.
§§ 13.10 through 13.16 [Removed and 
reserved]

2. Sections 13.10 through 13.16 of Title 
36 are removed and reserved.

T ITLE  50— [A M EN D ED ]

PART 36—[AMENDED]

1. The authority citation for Part 36 is 
revised to read as follows:

Authority: 16 U.S.C. 460(k) et seq., 668dd et 
seq., 742(a) et seq., 3101 et seq., and 44 U.S.C. 
3501 et seq.

§§ 36.21 through 36.24 [R em oved  and  
reserved]

2. Sections 36.21 through 36.24 of Title 
50 are removed and reserved.
T ITLE  43— [A M EN D ED ]

Accordingly, 43 CFR is amended by 
adding a new Part 36 to read as follows:

PART 36—TRANSPORTATION AND 
UTILITY SYSTEMS IN AND ACROSS, 
AND ACCESS INTO, CONSERVATION 
SYSTEM UNITS IN ALASKA
Sec.
36.1 Applicability and scope.
36.2 Definitions.
36.3 Preapplication.
36.4 Filing of application.
36.5 Application review.
36.6 NEPA compliance and lead agency.
36.7 Decision process.
36.8 Administrative appeals.
36.9 Issuing permit.
36.10 Access to inholdings.
36.11 Special access.
36.12 Temporary access.
36.13 Special provisions.

Authority: 16 U.S.C. 1, 3, 668dd et seq., and 
3101 et seq .; 43 U.S.C. 1201.

§ 36.1 A pplicability and scope.
(a) The regulations in this part apply 

to any application for access in the 
following forms within any conservation 
system unit (CSU), national recreation 
area or national conservation area 
within the State of Alaska which is 
administered by the Bureau of Land 
Management (BLM), Fish and Wildlife 
Service (FWS) or National Park Service 
(NPS):

(1) A transportation or utility system 
(TUS) is any portion of the route of the 
system within any of the 
aforementioned areas and the system is 
not one which the Department or agency 
having jurisdiction over the unit or area 
is establishing incident to its 
management of the unit or area;

(2) Access to inholdings within these 
areas, as well as within public lands 
administered by the BLM designated as 
wilderness study areas;

(3) Special access within these areas, 
as well as within public lands 
administered by the BLM designated as 
wilderness study areas;

(4) Temporary access within the 
aforementioned areas, as well as the 
National Petroleum Reserve in Alaska 
and public lands administered by the

BLM designated as wilderness study 
areas or managed to maintain the 
wilderness character or potential 
thereof.

(b) Except as specifically provided in 
this part, applicable law shall apply 
with respect to the authorization and 
administration of TUSs.

§ 36.2 Definitions.
As used in this part, the term:
(a) “ANILCA” means the Alaska 

National Interest Lands Conservation 
Act (94 Stat. 2371; Pub. L. 96-487).

(b) “Applicable law” means a law or 
regulation of general applicability, other 
than Title XI of ANILCA, under which a 
Federal department or agency has 
jurisdiction to grant an authorization 
(including but not limited to, a right-of- 
way, permit, license, lease or certificate) 
without which a TUS cannot, in whole 
or in part, be established or operated.

(c) “Applicant” means an individual, 
partnership, corporation, association or 
other business entity, and a Federal, 
State or local government entity 
including a municipal corporation 
submitting an application under this 
part.

(d) “Appropriate Federal agency” 
means a Federal agency (or the agency 
official to whom the authority has been 
delegated) that has jurisdiction to grant 
any authorization without which a TUS 
cannot, in whole or in part, be 
established or operated.

(e) “Area” means a CSU, National 
Recreation Area, or National 
Conservation Area in Alaska 
administered by the NPS, the FWS or 
the BLM.

(f) “Compatible with the purposes for 
which thé unit was established” means 
that the system will not significantly 
interfere with or detract from the 
purposes for which the area was 
established.

(g) “Conservation System Unit” (CSU) 
means any unit in Alaska of the 
National Park System, National Wildlife 
Refuge System, National Wild and 
Scenic Rivers System, National Trails 
System or the National Wilderness 
Preservation System administered by 
the NPS, the FWS or the BLM.

(h) “Economically feasible and 
prudent alternate route” means an 
alternate route must meet the 
requirements for being both 
economically feasible and prudent. To 
be economically feasible, the alternate 
route must be able to attract capital to 
finance its construction and an alternate 
route will be considered to be prudent 
only if the difference of its benefits 
minus its costs is equal to or greater
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than that of the benefits of the proposed 
TUS minus its costs.

(i) “Improved right-of-ways” means 
routes which are of a permanent nature 
and would involve substantial alteration 
of the terrain or vegetation such as 
grading and graveling of surfaces or 
other such construction. Trail right-of- 
ways which are annually or periodically 
marked, brushed, or broken for off-road 
vehicles are excluded.

(j) “Incident to its management of the 
unit or area” means a type of TUS which 
is used directly or indirectly in support 
of authorized activities, and which is 
built by or for the Federal agency which 
has jurisdiction over the area.

(k) “Other sy stem of general 
transportation” means private and 
commercial transportation of passengers 
and/or shipment of goods or materials.

(l) “Public values” means those values 
relating to the purposes for which the 
area was established as defined by the 
enabling legislation for the area.

(m) “Related structures and facilities” 
means those structures, facilities and 
right-of-ways which are reasonably and 
minimally necessary for the 
construction, operation and 
maintenance of a TUS, and which are 
listed as part of the TUS on the 
consolidated application form, Standard 
Form 299, “Application for 
Transportation and Utility Systems and 
Facilities on Federal Lands” (SF 299).

(n) “Right-of-way permit” means a 
right-of-way permit, lease, license, 
certificate or other authorization for all 
or part of a TUS in an area.

(o) “Secretary” means the Secretary of 
the Interior.

(p) “Transportation or utility system” 
(TUS) means any of the systems listed 
in paragraphs (p) (1) through (7) of this 
section, if a portion of the route of the 
system will be within an area and the 
system is not one that the Department or 
agency having jurisdiction over the area 
is establishing incident to its 
management of the area. The systems 
shall include related structures and 
facilities.

(1) Canals, ditches, flumes, laterals, 
pipes, pipelines, tunnels and other 
systems for the transportation of water.

(2) Pipelines and other systems for the 
transportation of liquids other than 
water, including oil, natural gas, 
synthetic liquid and gaseous fuels and 
any refined product produced therefrom.

(3) Pipelines, slurry and emulsion 
systems and conveyor belts for the 
transportation of solid materials.

(4) Systems for the transmission and 
distribution of electric energy.

(5) Systems for transmission or 
reception of radio, television, telephone,

telegraph and other electronic signals 
and other means of communication.

(6) Improved rights-of-way for 
snowmachines, air cushion vehicles and 
other all-terrain vehicles.

(7) Roads, highways, railroads, 
tunnels, tramways, airports, landing 
strips, docks and other systems of 
general transportation.

§ 36.3 Preapplication.
(a) Anyone interested in obtaining 

approval of a TUS is encouraged to 
establish early contact with each 
appropriate Federal agency so that filing 
procedures and details may be 
discussed, resource concerns and 
potential constraints may be identified, 
the proposal may be considered in 
agency planning, preapplication 
activities may be discussed and 
processing of an application may be 
tentatively scheduled.

(b) Reasonable preapplication 
activities in areas shall be permitted 
following a determination by the 
appropriate Federal agency that the 
activities are necessary to obtain 
information for filing the SF 299, that the 
activities would not cause significant or 
permanent damage to the values for 
which the area was established or 
unreasonably interfere with other 
authorized uses or activities and that it 
would not significantly restrict 
subsistence uses. In areas administered 
by the NPS or the FWS, a permit shall 
be obtained from the appropriate agency 
prior to engaging in any preapplication 
activities. Prior to approval and 
issuance of such a permit, the 
appropriate Federal agencies must find 
that the proposed preapplication activity 
is compatible with the purposes for 
which the area was established.

§ 36.4 Filing o f application.
(a) A SF 299, which may be obtained 

from an appropriate Federal agency, 
shall be completed by the applicant 
according to the instructions on the 
form. The form shall be filed on the 
same day (except in compliance with 
paragraph (c) of this section) with each 
appropriate Federal agency from which 
an authorization, such as a permit, 
license, lease or certificate is required 
for the TUS. Filing with any appropriate 
Interior agency in Alaska shall be 
considered to be a filing with all of its 
agencies. Any filing fee required by the 
appropriate Federal agency pursuant to 
applicable law must be paid at the time 
of filing.

(b) Prior to filing the SF 299, the 
applicant shall determine whether 
additional information to that requested 
on the form is required by the 
appropriate Federal agencies. If so, the

applicant shall file the additional 
information as an attachment to the SF 
299.

(c) When, because of separate filing 
points, an applicant is not able to file 
with each appropriate Federal agency 
on the same day, the applicant shall file 
all applications as soon as possible. All 
applications must be filed within a 15 
calendar day period. For purposes of the 
time requirements provided for in this 
part, the application shall not be 
considered to have been filed until the 
last appropriate Federal agency receives 
the application. The lead agency, 
determined pursuant to § 36.5(a), shall 
determine the date of filing or that the 
application was not filed within the 15 
day period and inform all appropriate 
Federal agencies.

(d) The information collection 
requirements contained in these 
regulations have been approved by the 
Office of Management and Budget under 
44 U.S.C. 3501 et seq. and assigned 
clearance numbers 1024-0026 and 
1004.0060. The information collected by 
the appropriate Federal agency will be 
used to determine whether or not to 
issue a permit to obtain a benefit. A 
response is required to obtain or retain a 
benefit.

§ 36.5 A pplication rev iew .

(a) When there is more than one 
appropriate Federal agency, the Federal 
agency having management jurisdiction 
over the longest lineal portion of the 
right-of-way requested in the TUS 
application shall be the lead agency for 
the purpose of coordinating appropriate 
Federal agency actions in the review 
and processing of the SF 299, as well as 
for the purpose of compliance with the 
provisions of the National 
Environmental Policy Act (NEPA), 42 
U.S.C. 4321 et seq.

(1) By agreement among the 
appropriate Federal agencies, a different 
Federal agency may be designated the 
lead agency for any or all parts of the 
review, processing or NEPA compliance.

(2) Upon identification of the lead 
agency, other involved agencies will 
provide assistance as requested by the 
lead agency.

(b) Upon receipt of an application, the 
lead agency will review it and 
determine the filing date pursuant to
§ 36.4. If it is determined that the 
applicant has not met the 15 calendar 
day filing deadline, pursuant to § 36.4(c) 
of this part, the lead agency shall notify 
each appropriate Federal agency to 
return the application to the applicant 
without further action.

(c) Within 60 days of the date of filing, 
each appropriate Federal agency shall
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inform the applicant and the lead 
agency, in writing, whether the 
application on its face:

(1) Contains the required information; 
or

(2) Is insufficient, together with a 
specific listing of the additional 
information the applicant must submit.

(d) When the application is 
insufficient, the applicant must furnish 
the specific information requested 
within 30 days of receipt of notification 
of deficiency:

(1) If the applicant needs more time to 
obtain information, additional time may 
be granted by the appropriate Federal 
agency upon request of the applicant, 
provided the applicant agrees that the 
application filing date will change to the 
date of filing of the specific additional 
information.

(2) Unless extended pursuant to the 
provisions of paragraph (d)(1) of this 
section, failure of the applicant to 
respond within the 30 day period will 
result in return of the application 
without further action.

(3) The lead agency shall keep all 
appropriate Federal agencies informed 
of actions occurring under paragraph (d)
(1) and (2) of this section in order that 
such agencies may note their application 
records accordingly.

(e) Within 30 days of the receipt of 
additional information requested by the 
appropriate Federal agency, the 
applicant shall be notified in writing 
whether the supplemental information is 
sufficient.

(1) If the applicant fails to provide all 
the requested information, the 
application shall be rejected and 
returned to the applicant along with a 
list of the specific deficiencies.

(2) When the applicant furnishes the 
additional information, the application 
will be reinstated, and it will be 
considered filed as of the date the final 
supplemental information is actually 
received by the appropriate Federal 
agency.

(3) The lead agency shall notify 
appropriate Federal agencies of any 
final rejection under paragraph (e)(1) of 
this section.

§ 36.6 NEPA com pliance and lead agency.
(a) The provisions of NEPA and the 

Council for Environmental Quality 
regulations (40 CFR Parts 1500-1508) 
will be applied to determine whether an 
Environmental Assessment (EA) or an 
Environmental Impact Statement (EIS) is 
required, or that a categorical exclusion 
applies.

(1) The lead agency, with cooperation 
of all appropriate Federal agencies, shall 
complete an EA or a draft 
environmental impact statement (DEIS)

within nine months of the date the SF 
299 was filed.

(2) If the lead agency determines, for 
good cause, that the nine-month period 
is insufficient, it may extend such period 
for a reasonable specific time. 
Notification of the extension, together 
with the reasons therefore, shall be 
provided to the applicant and published 
in the Federal Register at least 30 days 
prior to the end\)f the nine-month 
period.

(3) If the lead agency determines that 
an EIS is not required, a Finding of No 
Significant Impact (FONSI) will be 
prepared.

(4) If an EIS is determined to be 
necessary, the lead agency shall hold a 
public hearing on the joint DEIS in 
Washington, DC, and at least one 
location in Alaska.

(5) The appropriate Federal agencies 
shall solicit and consider the views of 
other Federal departments and agencies, 
the Alaska Land Use Council, the State, 
affected units of local government in the 
State and affected corporations formed 
pursuant to the Alaska Native Claims 
Settlement Act. After public notice, the 
agencies shall receive and consider 
statements and recommendations 
regarding the application submitted by 
interested individuals and 
organizations.

(6) The lead agency shall ensure 
compliance with section 810 of ANILCA.

(b) When an EIS is determined to be 
necessary, within three months of 
completing the DEIS or within one year 
of the filing of the application, 
whichever is later, the lead agency shall 
complete the EIS and publish a notice of 
its availability in the Federal Register.

(c) Cost reimbursement.
(1) The costs to the United States of 

application processing, other than costs 
for EIS preparation and review as 
provided in paragraph (c)(2) of this 
section, shall be reimbursed by the 
applicant, if such reimbursement is 
required pursuant to the applicable law 
and procedures of the appropriate 
Federal agency incurring the costs.

(2) The reasonable administrative and 
other costs of EIS preparation shall be 
reimbursed by the applicant, according 
to the BLM’s cost recovery procedures 
and regulations implementing section 
304 of FLPMA, 43 U.S.C. 1734.

§ 36.7 Decision process.

There are two separate decision 
processes. The first is used when the 
appropriate Federal agencies have an 
applicable law to issue a right-of-way 
permit and the area involved is outside 
the National Wilderness Preservation 
System. The second is used when an 
area involved in the application is

within the National Wilderness 
Preservation System or an appropriate 
Federal agency has no applicable law 
with respect to issuing a right-of-way 
permit across all or any area covered by 
a TUS application.

(a) When the appropriate Federal 
agencies have an applicable law and the 
area involved is outside the National 
Wilderness Preservation System:

(1) Within four months of the date of 
the notice of availability of a FONSI or 
final EIS, each appropriate Federal 
agency shall make a decision based on 
applicable law to approve or disapprove 
the TUS and so notify the applicant in 
writing.

(2) Each appropriate Federal agency 
in making its decision shall consider and 
make detailed findings supported by 
substantial evidence as to the portion of 
the TUS within that agency’s 
jurisdiction, with respect to:

(i) The need for and economic 
feasibility of the TUS;

(ii) Alternative routes and modes of 
access, including a determination with 
respect to whether there is any 
economically feasible and prudent 
alternative to routing the system through 
or within an area and, if not, whether 
there are alternate routes or modes 
which would result in fewer or less 
severe adverse impacts upon the area;

(iii) The feasibility and impacts of 
including different TUSs in the same 
area;

(iv) Short and long term social, 
economic and environmental impacts of 
national, State or local significance, 
including impacts on fish and wildlife 
and their habitat and on rural, 
traditional lifestyles;

(v) The impacts, if any, on the 
national security interests of the United 
States, that may result from approval or 
denial of the application for the TUS;

(vi) Any impacts that would affect the 
purposes for which the Federal unit or 
area concerned was established;

(vii) Measures which should be 
instituted to avoid or minimize negative 
impacts;

(viii) The short and long term public 
values which may be adversely affected 
by approval of the TUS versus the short 
and long term public benefits which may 
accrue from such approval; and

(ix) Impacts, if any, on subsistence 
uses.

(3) To the extent the appropriate 
Federal agencies agree, the decisions 
may be developed jointly, singularly or 
in some combination thereof.

(4) If an appropriate Federal agency 
disapproves any portion of the TUS, the 
application in its entirety is disapproved 
and the applicant may file an
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administrative appeal pursuant to 
section 1106(a) of ANILCA.

(b) When an area involved is within 
the National Wilderness Preservation 
System or an appropriate Federal 
agency has no applicable law with 
respect to granting all or any part of a 
TUS application:

(1) Within four months of the date of 
publication of the notice of the 
availability of the final EIS or FONSI, 
each appropriate Federal agency shall 
determine whether to tentatively 
approve or disapprove each right-of-way 
permit within its jurisdiction that applies 
with respect to the TUS and the 
Secretary of the Interior shall make 
notification pursuant to section 1106(b) 
of ANILCA.

(1) The Federal agency having 
jurisdiction over a portion of a TUS for 
which there is no applicable law shall 
recommend approval of that portion of 
the TUS if it is determined that:

(A) Such system would be compatible 
with the purposes for which the area 
was established; and

(B) There is no economically feasible 
and prudent alternate route for the 
system.

(ii) If there is applicable law for a 
portion of the TUS which is outside the 
National Wilderness Preservation 
System, the applicable law shall be 
applied in making the determination to 
approve or disapprove that portion of 
the TUS.

(2) The notification shall be 
accompanied by a statement of the 
reasons and findings supporting each 
appropriate Federal agency’s position. 
The findings shall include, but not be 
limited to, the findings required in 
paragraph (a)(2) of this section. The 
notification shall also be accompanied 
by the final EIS, the EA or statement 
that a categorical exclusion applies and 
any comments of the public and other 
Federal agencies.

§ 36.8 A dm inistrative appeals.
(a) If any appropriate Federal agency 

disapproves a TUS application pursuant 
to section 36.7(a), the applicant may 
appeal the denial pursuant to section 
1106(a) of ANILCA.

(b) There is no administrative appeal 
for a denial issued under the provisions 
of section 36.7(b).

§ 36.9 Issuing p e rm it
(a) Once an application is approved 

under the provisions of § 36.7(a), a right- 
of-way permit will be issued by the 
appropriate Federal agency or agencies, 
according to that agency’s authorizing 
statutes and regulations or, if approved 
pursuant to the provisions of section 
36.7(b), according to the provisions of

Title V of the the Federal Land Policy 
Management Act of 1976 (43 U.S.C. 1701) 
or other applicable law. The permit shall 
not be issued until all fees and other 
charges have been paid in accordance 
with applicable law.

(b) All TUS right-of-way permits shall 
include, but not be limited to, the 
following terms and conditions:

(1) Requirements to ensure that to the 
maximum extent feasible, the right-of- 
way is used in a manner compatible 
with the purposes for which the affected 
area was established or is managed;

(2) Requirements for restoration, 
revegetation and curtailment of erosion 
of the surface of the land;

(3) Requirements to ensure that 
activities in connection with the right-of- 
way will not violate applicable air and 
water quality standards and related 
facility siting standards established 
pursuant to law;

(4) Requirements, including the 
minimum necessary width, designed to 
control or prevent:

(i) Damage to the environment 
(including damage to fish and wildlife 
habitat);

(ii) Damage to public or private 
property; and

(iii) Hazards to public health and 
safety.

(5) Requirements to protect the 
interests of individuals living in the 
general area of the right-of-way permit 
who rely on the fish, wildlife and biotic 
resources of the area for subsistence 
purposes; and

(6) Requirements to employ measures 
to avoid or minimize adverse 
environmental, social or economic 
impacts.

(c) Any TUS approved pursuant to 
this part which occupies, uses or 
traverses any area within the 
boundaries of a unit of the National 
Wild and Scenic Rivers System shall be 
subject to such conditions as may be 
necessary to assure that the stream flow 
of, and transportation on, such river are 
not interfered with or impeded and that 
the TUS is located and constructed in an 
environmentally sound manner.

(d) In the case of a pipeline described 
in section 28(a) of the Mineral Leasing 
Act of 1920, a right-of-way permit issued 
pursuant to this part shall be issued in 
the same manner as a right-of-way is 
granted under section 28, and the 
provisions of subsections (c) through (j), 
(1) through (q), and (u) through (y) of 
section 28 shall apply to right-of-way 
permits issued pursuant to this part.

§ 36.10 A ccess to  inholdings.
(a) This section sets forth the 

procedures to provide adequate and 
feasible access to inholdings within

areas in acco rd an ce w ith Section 1110(b) 
o f ANILCA. As used in this section , the 
term:

(1) “Adequate and feasible access” 
means a route and method of access 
that is shown to be reasonably 
necessary and economically practicable 
but not necessarily the least costly 
alternative for achieving the use and 
development by the applicant on the 
applicant’s nonfederal land or 
occupancy interest.

(2) “Area” also includes public lands 
administered by the BLM designated as 
wilderness study areas.

(3) “Effectively surrounded by” means 
that physical barriers prevent adequate 
and feasible access to State or private 
lands or valid interests in lands except 
across an area(s). Physical barriers 
include but are not limited to rugged 
mountain terrain, extensive marsh 
areas, shallow water depths and the 
presence of ice for large periods of the 
year.

(4) “Inholding” means State-owned or 
privately owned land, including 
subsurface rights of such owners 
underlying public lands or a valid 
mining claim or other valid occupancy 
that is within or is effectively 
surrounded by one or more areas.

(b) It is the purpose of this section to 
ensure adequate and feasible access 
across areas for any person who has a 
valid inholding. A right-of-way permit 
for access to an inholding pursuant to 
this section is required only when this 
part does not provide for adequate and 
feasible access without a right-of-way 
permit.

(c) Applications for a right-of-way 
permit for access to an inholding shall 
be filed with the appropriate Federal 
agency on a SF 299. Mining claimants 
who have acquired their rights under the 
General Mining Law of 1872 may file 
their request for access as a part of their 
plan of operations. The appropriate 
Federal agency may require the mining 
claimant applicant to file a SF 299, if in 
its discretion, it determines that more 
complete information is needed. 
Applicants should ensure that the 
following information is provided:

(1) Documentation of the property 
interest held by the applicant including, 
for claimants under the General Mining 
Law of 1872, as amended (30 U.S.C. 21- 
54), a copy of the location notice and 
recordations required by 43 U.S.C. 1744;

(2) A detailed description of the use of 
the inholding for which the applied for 
right-of-way permit is to serve; and

(3) If applicable, rationale 
demonstrating that the inholding is 
effectively surrounded by an area(s).
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(d) The application shall be filed in 
the same manner as under § 36.4 and 
shall be reviewed and processed in 
accordance with § § 36.5 and 36.6.

(e) (1) For any applicant who meets the 
criteria of paragraph (b) of this section, 
the appropriate Federal agency shall 
specify in a right-of-way permit the 
route(s) and method(s) of access across 
the area(s) desired by the applicant, 
unless it is determined that:

(1) The route or method of access 
would cause significant adverse impacts 
on natural or other values of the area 
and adequate and feasible access 
otherwise exists; or

(ii) The route or method of access 
would jeopardize public health and 
safety and adequate and feasible access 
otherwise exists; or

(iii) The route or method is 
inconsistent with the management 
plan(s) for the area or purposes for 
which the area was established and 
adequate and feasible access otherwise 
exists; or

(iv) The method is unnecessary to 
accomplish the applicant’s land use 
objective.

(2) If the appropriate Federal agency 
makes one of the findings described in 
paragraph (e)(1) of this Section, another 
alternate route(s) and/or method(s) of 
access that will provide the applicant 
adequate and feasible access shall be 
specified by that Federal agency in the 
right-of-way permit after consultation 
with the applicant.

(f) All right-of-way permits issued 
pursuant to this section shall be subject 
to terms and conditions in the same 
manner as right-of-way permits issued 
pursuant to § 36.9.

(g) The decision by the appropriate 
Federal agency under this section is the 
final administrative decision.

§ 36.11 Special access.

(a) This section implements the 
provisions of section 1110(a) of ANILCA 
regarding use of snowmachines, 
motorboats, nonmotorized surface 
transportation, aircraft, as well as of- 
road vehicle use.
As used in this section, the term:

(1) “Area” also includes public lands 
administered by the BLM and 
designated as wilderness study areas.

(2) “Adequate snow cover” shall 
mean snow of sufficient depth, generally 
6-12 inches or more, or a combination of 
snow and frost depth sufficient to 
protect the underlying vegetation and 
soil.

(b) Nothing in this section affects the 
use of snowmobiles, motorboats and 
nonmotorized means of surface 
transportation traditionally used by 
rural residents engaged in subsistence

activities, as defined in Tile VIII of 
ANILCA.

(c) The use of snowmachines (during 
periods of adquate snow cover and 
frozen river conditions) for traditional 
activities (where such activities are 
permitted by ANILCA or other law) and 
for travel to and from villages and 
homesites and other valid occupancies 
is permitted within the areas, except 
where such use is prohibited or 
otherwise restricted by the appropriate 
Federal agency in accordance with thè 
procedures of paragraph (h) of this 
section.

(d) Motorboats may be operated on all 
area waters, except where such use is 
prohibited or otherwise restricted by the 
appropriate Federal agency in 
accordance with the procedures of 
paragraph (h) of this section.

(e) The use of nonmotorized surface 
transportation such as domestic dogs, 
horses and other pack or saddle animals 
is permitted in areas except where such 
use is prohibited or otherwise restricted 
by the appropriate Federal agency in 
accordance with the procedures of 
paragraph (h) of this section.

(f) Aircraft.
(1) Fixed-wing aircraft may be landed 

and operated on lands and waters 
within areas, except where such use is 
prohibited or otherwise restricted by the 
appropriate Federal agency, including 
closures or restrictions pursuant to the 
closures of paragraph (h) of this section. 
The use of aircraft for access to or from 
lands and waters within a national park 
or monument for purposes of taking fish 
and wildlife for subsistence uses therein 
is prohibited, except as provided in 36 
CFR 13.45. The operation of aircraft 
resulting in the harassment of wildlife is 
prohibited.

(2) In imposing any prohibitions or 
restrictions on fixed-wing aircraft use 
the appropriate Federal agency shall:

(i) Publish notice of prohibition or 
restrictions in “Notices to Airmen” 
issued by the Department of 
Transportation; and

(ii) Publish permanent prohibitions or 
restrictions as a regulatory notice in the 
United States Flight Information Service 
"Supplement Alaska.”

(3) Except as provided in paragraph 
(0(3)(i) of this section, the owners of any 
aircraft downed after December 2,1980, 
shall remove the aircraft and all 
component parts thereof in accordance 
with procedures established by the 
appropriate Federal agency. In 
establishing a removal procedure, the 
appropriate Federal agency is 
authorized to establish a reasonable 
date by which aircraft removal 
operations must be complete and

determine times and means of access to 
and from the downed aircraft.

(i) The appropriate Federal agency 
may waive the requirements of this 
paragraph upon a determination that the 
removal of downed aircraft would 
constitute an unacceptable risk to 
human life, or the removal of a downed 
aircraft would result in extensive 
resource damage, or the removal of a 
downed aircraft is otherwise 
impracticable or impossible.

(ii) Salvaging, removing, possessing or 
attempting to salvage, remove or 
possess any downed aircraft or 
component parts thereof is prohibited, 
except in accordance with a removal 
procedure established under this 
paragraph and as may be controlled by 
the other laws and regulations.

(4) The use of a helicopter in any area 
other than at designated landing areas 
pursuant to the terms and conditions of 
a permit issued by the appropriate 
Federal agency, or pursuant to a 
memorandum of understanding between 
the appropriate Federal agency and 
another party, or involved in emergency 
or search and rescue operations is 
prohibited.

(9)-0ffipad vehicles.
(1) The use of off-road vehicles (ORV) 

in locations other than established roads 
and parking areas is prohibited, except 
on routes or in areas designated by the 
appropriate Federal agency in 
accordance with Executive Order 11644, 
as amended or pursuant to a valid 
permit as prescribed in paragraph (g)(2) 
of this section or in § § 36.10 or 36.12.

(2) The appropriate Federal agency is 
authorized to issue permits for the use of 
ORVs on existing ORV trails located in 
areas (other than in areas designated as 
part of the National Wilderness 
Preservation System) upon a finding that 
such ORV use would be compatible with 
the purposes and values for which the 
area was established. The appropriate 
Federal agency shall include in any 
permit such stipulations and conditions 
as are necessary for the protection of 
those purposes and values.

(h) Closure procedures.
(1) The appropriate Federal agency 

may close an area on a temporary or 
permanent basis to use of aircraft, 
snowmachines, motorboats or 
nonmotorized surface transportation 
only upon a finding by the agency that 
such use would be detrimental to the 
resource values of the area.

(2) Temporary closures.
(i) Temporary closures shall not be 

effective prior to notice and hearing in 
the vicinity of the area(s) directly 
affected by such closures and other 
locations as appropriate.
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(ii) A temporary closure shall not 
exceed 12 months.

(3) Permanent closures shall be 
published by rulemaking in the Federal 
Register with a minimum public 
comment period of 60 days and shall not 
be effective until after a public 
hearing(s) is held in the affected vicinity 
and other locations as deemed 
appropriate by the appropriate Federal 
agency.

(4) Temporary and permanent 
closures shall be (i) publishing at least 
once in a newspaper of general 
circulation in Alaska and in a local 
newspaper, if available; posted at 
community post offices within the 
vicinity affected; made available for 
broadcast on local radio stations in a 
manner reasonably calculated to inform 
residents in the affected vicinity; and 
designated o fa  map which sFallFe ”  
available for public inspection at the 
office of the appropriate Federal agency 
and other places convenient to the 
public; or (ii) designated by posting the 
area with appropriate signs; or (iii) both.

(5) In determining whether to open an 
area that has previously been closed 
pursuant to the provisions of this 
section, the appropriate Federal agency 
shall provide notice in the Federal 
Register and shall, upon request, hold a 
hearing in the affected vicinity and other 
locations as appropriate prior to making 
a final determination.

(6) Nothing in this section shall limit 
the authority of the appropriate Federal 
agency to restrict or limit uses of an 
area under other statutory authority.

(i) Except as otherwise specifically 
permitted under the provisions of this 
section, entry into closed areas or 
failure to abide by restrictions 
established under this section is 
prohibited.

(j) Any person convicted of violating 
any provision of the regulations 
contained in this section, or as the same 
may be amended or supplemented, may 
be punished by a fine or by 
imprisonment in accordance with the 
penalty provisions applicable to the 
area.

§ 36.12 Tem porary  access.

(a) For the purposes of this section, 
the term:

(1) “Area” also includes public lands 
administered by the BLM designated as 
wilderness study areas or managed to 
maintain the wilderness character or 
potential thereof, and the National 
Petroleum Reserve—Alaska.

(2) “Temporary access” means 
limited, short-term (i.e., up to one year 
from issuance of the permit) access 
which does not require permanent

facilities for access to State or private 
lands.

(b) This section is applicable to State 
and private landowners who desire 
temporary access across an area for the 
purposes of survey, geophysical, 
exploratory and other temporary uses of 
such non-federal lands, and where such 
temporary access is not affirmatively 
provided for in § § 36.10 and 36.11. State 
and private landowners meeting the 
criteria of 136.10(b) are directed to use 
the procedures of § 36.10 to obtain 
temporary access.

(c) A landowner requiring temporary 
access across an area for survey, 
geophysical, exploratory or similar 
temporary activities shall apply to the 
appropriate Federal agency for an 
access permit by providing the relevant 
information requested in the SF 299.

(d) The appropriate Federal agency 
shall grant the desired temporary access 
whenever it is determined, after 
compliance with the requirements of 
NEPA, that such access will not result in 
permanent harm to the area’s resources. 
The area manager shall include in any 
permit granted such stipulations and 
conditions on temporary access as are 
necessary to ensure that the access 
granted would not be inconsistent with 
the purposes for which the area was 
established and to ensure that no 
permanent harm will result to the area’s 
resources and section 810 of ANILCA is 
complied with.

§ 36.13 Special provisions.
(a) Gates of the Arctic National Park 

and Preserve.
(1) Access for surface transportation 

purposes across Gates of the Arctic 
National Park and Preserve (from the 
Ambler Mining District to the Alaska 
Pipeline Haul Road (Dalton Highway)) 
shall be permitted in accordance with 
the provisions of this section.

(2) Upon the filing of an application in 
accordance with section 36.4 for a right- 
of-way across the western (Kobuk 
River) unit of the preserve, including the 
Kobuk Wild River, the Secretary shall 
give notice in the Federal Register, and 
other such notice as may be appropriate, 
of a 30 day period for other applicants to 
apply for access. The original 
application and any additional 
applications received during the 30 day 
period will be reviewed in accordance 
with section 36.5.

(3) The Secretary and the Secretary of 
Transportation shall jointly prepare an 
environmental and economic analysis 
solely for the purpose of determining the 
most desirable route for the right-of-way 
and terms and conditions which may be 
required for the issuance of that right-of- 
way. This analysis shall be completed

within one year and the draft thereof 
within nine months of the receipt of the 
application and shall be prepared in lieu 
of an EIS which would otherwise be 
required under section 102(2)(C) of 
NEPA. This analysis shall be deemed to 
satisfy all requirements of that Act and 
shall not be subject to judicial review. 
This analysis shall be prepared in 
accordance with the procedural 
requirements of § 36.6.

(4) The Secretaries, in preparing this 
analysis, shall consider the following;

(i) Alternate routes including the 
consideration of economically feasible 
and prudent alternate routes across the 
preserve which would result in fewer, or 
less severe, adverse impacts upon the 
preserve.

(ii) The environmental, social and 
economic impacts of the right-of-way 
including impacts upon wildlife, fish, 
and their habitat, and rural and 
traditional lifestyles including 
subsistence activities and measures 
which should be instituted to avoid or 
minimize negative impacts and enhance 
positive impacts.

(5) Within 60 days of the completion 
of the enviommental and economic 
analysis, the Secretaries shall jointly 
agree upon a route for issuance of the 
right-of-way across the preserve. Such 
right-of-way shall be issued in 
accordance with the provisions of § 36.9.

(b) Yukon-Charley Rivers National 
Preserve.

(1) Any application filed by Doyon, 
Limited, for a right-of-way to provide 
access in a southerly direction across 
the Yukon River from its landholdings in 
the watersheds of the Kandik and 
Nation Rivers shall be processed in 
accordance with this part.

(2) No right-of-way shall be granted 
which would cross the Charley River or 
which would involve any lands within 
the watershed of the Charley River.

(3) An application shall be approved 
by the appropriate Federal agency if it is 
determined that there exists no 
economically feasible or otherwise 
reasonably available alternate route.

(c) Oil and Gas Pipelines—Arctic 
Slope Regional Corporation.

(1) Upon the filing by Arctic Slope 
Regional Corporatation for an oil and 
gas TUS across lands identified in 
section 1431(j) of ANILCA, the 
appropriate Federal agency shall review 
the filing, determine the alignment and 
location of facilities across/on Federal 
lands, and issue such authorizations as 
are necessary with respect to the 
establishment of the TUS.

(2) No environmental document 
pursuant to NEPA shall be required.
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(3) Investigations as to the proper 
final alignment of the pipeline and 
location of related facilities are at the 
discretion of the Federal agency and the 
costs associated with such 
investigations are not recoverable under 

.§ 3 6 ^ 6 .
7 (H) Forty Mile Component of National 

Wild and Scenic Rivers System. The 
classification of segments of the 
Forty Mile Components as Wild Rivers 
shall not preclude access across those 
river segments where the appropriate 
Federal agency determines such access 
is necessary to permit commercial 
development of asbestos deposits in the 
North Fork drainage.

Dated: July 2.1986.
Ann McLaughlin,
Under Secretary.
[FR Doc. 86-19734 Filed 9-3-86; 8:45 am] 
BILLING CODE 4310-70, 4310-55-M

FEDERAL EMERGENCY 
MANAGEMENT AGENCY

44 CFR Part 65

[D o cket No. FE M A -6728 ]

Changes in Flood Elevation 
Determinations

AGENCY: Federal Emergency 
Management Agency. 
a c t io n : Interim rule.

SUMMARY: This rule lists those 
communities where modification of the 
base (100-year) flood elevations is 
appropriate because of new scientific or 
technical data. New flood insurance 
premium rates will be calculated from 
the modified base (100-year) elevations 
for new buildings and their contents and 
for second layer insurance on existing 
buildings and their contents.
DATES: These modified elevations are 
currently in effect and amend the Flood

Insurance Rate Map (FIRM) in effect 
prior to this determination.

From the date of the second 
publication of notice of these changes in 
a prominent local newspaper, any 
person has ninety (90) days in which he 
can request through the community that 
the Administrator reconsider the 
changes. These modified elevations may 
be changed during the 90-day period. 
ADDRESSES: The modified base (100- 
year) flood elevation determinations are 
available for inspection at the office of 
the Chief Executive Officer of the 
community, listed in the fourth column 
of the table. Send comments to that 
address also.
FOR FURTHER INFORMATION CONTACT: 
Mr. John L. Matticks, Acting Chief, Risk 
Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2767.
SUPPLEMENTARY INFORMATION: The 
numerous changes made in the base 
(100-year) flood elevations on the 
FIRM(s) make it administratively 
infeasible to publish in this notice all of 
the modified base (100-year) flood 
elevations contained on the map. 
However, this rule includes the address 
of the Chief Executive Officer of the 
community where the modified base 
(100-year) flood elevation 
determinations are available for 
inspection.

Any request for reconsideration must 
be based on knowledge of changed 
conditions, or new scientific or technical 
data.

These modifications are made 
pursuant to section 206 of the Flood 
Disaster Protection Act of 1973 (Pub. L. 
93-234) and are in accordance with the 
National Flood Insurance Act of 1968, as 
amended, (Title XIII of the Housing and 
Urban Development Act of 1968 (Pub. L. 
90-448)), 42 U.S.C. 4001^128, and 44 
CFR 65.4.

For rating purposes, the revised 
community number is listed and must be 
used for all new policies and renewals.

These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program.

These elevations, together with the 
flood plain management measures 
required by § 60.3 of the program 
regulations are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 
community may at any time, enact 
stricter requirements on its own, or 
pursuant to policies established by other 
Federal, State or regional entities.

The changes in the base (100-year) 
flood elevations listed below are in 
accordance with 44 CFR 65.4.

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities.
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities.

List of Subjects in 44 CFR Part 65
Flood insurance, Flood plains.
The authority citation for Part 65 

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq., 

Reorganization Plan No. 3 of 1978, E .0 .12127.

State and county Location

Arizona: Maricopa.......................

Illinois: Lake.................................

Texas: Tarrant..............................

Texas: Dallas, Denton, and 
Collin.

Texas: Dallas........... ....................

City of Carrollton..........................

Texas: Dallas............ ...................

Texas: Dallas................................

Date and name of newspaper 
where notice was published

July 29, 1986 and August 5, 1986, 
Arizona Business Gazette.

July 31, 1986. August 7, 1986, The 
D eerfie ld Review.

March 24, 1986, March 31, 1986, 
The Arlington D aily News.

June 30, 1986, July 7, 1986, Times 
Chronicle.

February 21, 1986, February 28, 
1986, The Irving D aily News.

July 22, 1986, July 29, 1986, Irving  
D aily News.

August 22, 1986, August 29, 1986, 
Irving D aily News.

Chief executive officer of community

The Honorable Terry Goddard, Mayor, City of Phoenix, 
City Hall, 25 West Washington, Phoenix, Arizona 
85003.

The Honorable Evelyn Cooper, Mayor, Village of Lin
colnshire. 175 Okie Half Day Road, Lincolnshire, 
Illinois 60069.

The Honorable Harold Patterson, Mayor of the City of 
Arlington, P.O. Box 231, Arlington, Texas 76010.

The Honorable Milburn Gravley, Mayor of the City of 
Carrollton, Carrollton, Texas 75011-0535.

The Honorable Bobby Joe Raper, Mayor of the City of 
Irving, Dallas County, P.O. Box 2288, Irving, Texas 
75061.

The Honorable Bobby Joe Raper, Mayor of the City of 
Irving, Dallas County, P.O. Box 2288, Inring, Texas 
75061.

The Honorable Bobby Joe Raper, Mayor of the City of 
Irving, Dallas County, P.O. Box 2288, Irving, Texas 
75061.

Effective date of 
modification

July 10,1986........ 040051

July 24,1986........ 170378

Mar. 6, 1986......... 485454

July 1, 1986.......... 480167

Feb. 7, 1986......... 480180

July 11, 1986..... 480180B

Aug. 18, 1986....... 480180

Communi
ty number


