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Secretary.[FR Doc. 86-19127 Filed 8-24-86: 8:45 am] 
BILUNG CODE 8010-01-M

SMALL BUSINESS ADMINISTRATION

[Declaration of Disaster Loan Area #2247]

Declaration of Disaster Area; 
WisconsinA s a result of the President’s major disaster declaration on August 14,1986,I find that Milwaukee County in the State of Wisconsin constitutes a disaster loan area because of severe storms occurring on August 6,1986. Eligible persons, firms, and organizations may file applications for physical damage until the close of business on October
13,1986, and for economic injury until the close of business on M ay 15,1987, at: Disaster Area 2 Office, Small Business Administration, Richard B. Russell Federal Building, 75 Spring Street, SW ., Suite 822, Atlanta, Georgia 30303.or other locally announced locations.The interest rates are:

Percent

Homeowners with credit available
elsewhere...................................  8.000Homeowners without credit avail­able elsewhere....'..................    4.000

Businesses with credit availableelsewhere.................      8.000
Businesses without credit avail­

able elsewhere............................ 4.000Businesses (EIDL) (without creditavailable elsewhere.........................  4.000Other (non-profit organizations in­cluding charitable and religious organizations)....................................  10.500
The number assigned to this disaster 

is 224711 for physical damage and for 
economic injury the number is 643200.(Catalog of Federal Domestic Assistance Programs Nos. 59002 and 59008).Dated: August 18,1986.Bernard Kulik,
Deputy Associate Administrator for Disaster 
Assistance.[FR Doc. 86-19102 Filed 8-22-86; 8:45 am] 
BILLING CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION

Aviation Proceedings; Agreements 
Filed During the Week Ending August 
15,1986

The following agreements were filed 
with the Department of Transportation 
under the provisions of 49 U .S .C . 408, 
409, 412, and 414. Answers may be filed 
within 21 days of date of filing.

Docket No. 44254—R -l-R -1 1  
Parties:Members of International A ir Transport Association 

Date Filed: August 13,1986 
Subject: Resolutions of Passenger Agency Committees 
Proposed Effective Date: January 1, 

1987

Docket No. 44260 
Parties:Members of International A ir Transport Association 

Date Filed: August 14,1986 
Subject: Specific Commodity Rates 
Proposed Effective Date: August 15, 

1986

Docket No. 44253
Parties: A laska A ir Group Inc., A A G  Holdings, Inc. and Jet America Airlines, Inc.

Date Filed: August 13,1986 
Subject: Application of Alaska Air  

Group Inc., A A G  Holdings, Inc. 
requests an exemption from section 
408 of the A ct of, in the alternative, 
for approval of acquisition of 
control of Jet America Airlines, Inc. 

Phyllis T. Kaylor,
Chief Documentary Services Division.[FR Doc. 86-19119 Filed 8-22-86; 8:45 am] 
BILUNG CODE 4910-62-M

Notice of Applications for Certificates 
of Public Convenience and Necessity 
and Foreign Air Carrier Permits Filed 
Under Subpart Q During the Week 
Ended August 15,1986.

The following applications for 
certificates of public convenience and 
necessity and foreign air carrier permits 
were filed under Subpart Q  of the 
Department of Transportation’s 
Procedural Regulations (See 14 CFR  
302.1701 et. seq.J. The due date for 
answers, conforming application, or 
motions to modify scope are set forth 
below for each application. Following 
the answer period D O T  may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings.

Docket No. 44249

Date Filed: August 11,1986.
Due Date for Answers, Conforming 

Applications, or Motion to M odify 
Scope: September 8,1986.

Description: Application of 
Scandinavian Airlines System pursuant 
to section 402 of the A ct and Subpart Q  
of the Regulations applies for an 
amendment to its foreign air carrier 
permit to provide authority, now granted 
by exemption, to carry passengers, mail 
and cargo (the latter on the lower deck 
only, but not on all-cargo services) 
between Anchorage, Alaska, on the one 
hand, and Tokyo, Japan, on the other.

Docket No. 44250

Date Filed: August 11,1986.
Due Date for Answers, Conforming 

Applications, or Motion to M odify 
Scope: September 8,1986.

Description: Application of Tower 
Air, Inc. pursuant to section 401 of the 
A ct and Subpart Q  of the Regulations 
applies for issuance of a certificate of 
public convenience and necessity (or 
amendment of its current Certificate), 
authorizing it to engage in scheduled 
foreign air transportation of passengers, 
property and mail, on a permissive 
basis, between New  York, N .Y ., on the 
one hand and Paris, France and Athens, 
Greece, on the other hand.

Docket N o. 44259

Date Filed: August 14,1986.
Due Date for Answers, Conforming 

Applications, or Motion to M odify 
Scope: September 11,. 1986.

Description: Application of Sabena 
pursuant to section 402 of the A ct and 
Subpart Q  of the Regulations requests 
issuance of a renewed, amended foreign 
air carrier permit to authorize it to 
continue to engage in foreign air 
transportation for an additional period 
of five years, as follows:

(1) Between a point or points in 
Belgium and the terminal point 
Anchorage, Alaska, with respect to 
persons, property and mail.

(2) Between a point or points in 
Belgium and the terminal point 
Anchorage, Alaska, and between the 
intermediate point Anchorage, Alaska, 
and the terminal point Tokyo, Japan, 
with respect to persons and their 
accompanied baggage.

Docket N o. 44251

Date Filed: August 11,1986.
Due Date for Answers, Conforming 

Applications, or Motion to M odify 
Scope: September 9,1986.

Description: Pan American World 
Airways, Inc., c/o David M . O ’Connor 
Suite 901,1660 L Street, N .W .,
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Washington, D .C . 20038. Application of 
Pan American World Airways, Inc. 
pursuant to section 401 of the A ct and 
Subpart Q  of the Regulations requests 
renewal of authority to serve Nairobi, 
Kenya, and Abidjan, Ivory Coast, 
granted by its certifícate to public 
convenience and necessity for Route 133 
which is scheduled to expire on 
February 11,1987 and March 28,1987 
respectively.

Docket No. 44261
Date Filed: August 15,1986.
Due Date for Answers, Conforming 

Applications, or Motion to M odify 
Scope: August 29,1988.

Description: Application of Eastern 
Air Lines, Inc., prusuant to section 401 of 
the A ct and subpart Q  of the 
Regulations, applies for amendment of 
its certifícate of public convenience and 
necessity for Route 59 so as to authorize 
service between the terminal point San  
Juan, Puerto Rico and the terminal point 
Caracas, Venezuela. (Conforming 
Applications re Docket 44181).

Docket No. 44263
Date Filed: August 15,1986.
Due Date for Answers, Conforming 

Application, or Motions to M odify 
Scope: September 12,1986.

Description: Application of Aerovías 
Venezolanas S .A ., pursuant to section 
402 of the A ct and Subpart Q  of the 
Regulations applies for a foreign air 
carrier permit authorizing it to provide 
scheduled foreign air transportation of 
persons, property and mail between 
Venezuela and the United States.

Docket No. 37799
Date Filed: August 11,1986.
Due Date for Answers, Conforming 

Application, or Motions to M odify 
Scope: September 8,1986.

Description: Application of 
Scandinavian Airlines System, pursuant

to section 402 of the A ct and Subpart Q  
of the Regulations applies for renewal of 
its foreign air carrier permit authorizing 
conditional stopover and emergency 
transfer of passengers at Anchorage, 
Alaska, on scheduled flights operated 
over its polar route between Europe and 
Japan.

Docket No. 37780

Date Filed: August 12,1986.
Due Date for Answers, Conforming 

Application, or Motions to M odify 
Scope: September 9,1986.

Description: Application of Japan Air  
Lines Company, Ltd. applies for renewal 
of its foreign air carrier permit pursuant 
to section 402 of the A ct and Subpart Q  
of the Regulations to engage in foreign 
air transportation of persons, and their 
accompanying baggage, between a point 
or points in Japan and the intermediate 
point Anchorage, Alaska, and between 
the intermediate point Anchorage, 
Alaska and a point or points in Europe.

Docket No. 37779

Date Filed: August 12,1986.
Due Date for Answers, Conforming 

Application, or Motions to M odify 
Scope: September 9,1986.

Description: Application of Lufthansa 
applies for renewal of its foreign air 
carrier permit pursuant to section 402 of 
the A ct and Subpart Q  of the 
Regulations to engage in foreign air 
transportation of persons, property and 
mail between the Federal Republic of 
Germany and Anchorage or Fairbanks, 
Alaska and to grant stopover privileges 
at Anchorage or Fairbanks to its 
passengers traveling between Germany 
and Japan.
Phyllis T. Kaylor,
Chief, Documentary Services Division.[FR Doc. 86-19120 Filed 8-22-86; 8:45 ara] 
BILLING CODE 4910-62-M

Federal Highway Administration

National Motor Carrier Advisory 
Committee; Meeting

a g e n c y : Federal Highway Administration (FHW A), D O T.
ACTION: Notice of public meeting.
Su m m a r y : The F H W A  announces that 
the National Motor Carrier Advisory 
Committee will hold a meeting on 
September 17,18, and 19,1986, 
beginning at 1:00 p.m., in Columbus, 
Ohio, at the Radisson Hotel Columbus, 
4900 Sinclair Road, Columbus, Ohio. The 
meeting is open to the public.

H ie  agenda includes the following 
topics: status of motor carrier related 
legislation; rulemaking regarding single, 
classified commercial vehicle drivers 
license; status of the National 
Governors' Association contract on 
uniformity; the Secretary of 
Transportation's Internal Safety Review  
Task Force; and priority agenda items 
for the future consideration of the 
Committee. O n September 19, the 
Committee will attend a demonstration 
of front wheel braking at the University 
of Ohio’s  Transportation Research 
Center in East Liberty, Ohio.
FOR FURTHER INFORMATION CONTACT*.
Mr. Joseph S . Toole, Executive Director, 
National Motor Carrier Advisory 
Committee, Federal Highway 
Administration, H O A -1 , Room 4218,400 
Seventh Street, SW ., Washington, D .C . 
20590, (202) 366-2238. Office hours are 
from 7:45 a.m. to 4:15 p.m. ET, Monday 
through Friday.Issued on: August 20,1986.
R.D. Morgan,
Executive Director, Federal Highway 
Administration.[FR Doc. 86-19287 Filed 8-22-86; 8:45 am]
BILLING CODE 4910-22-M
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY

44 CFR Parts 59 ,60,61 ,65,70,73 , and 
76

National Flood Insurance Program

a g e n c y : Federal Emergency 
Management Agency. 
a c t io n : Final rule.

s u m m a r y : This final rule revises the 
National Flood Insurance Program 
regulations dealing with flood plain 
management standards, criteria for 
recognizing levees as providing 
protection from 100-year floods, and 
procedures for revising or amending 
maps (including the types of supporting 
data needed when map changes are 
requested). It also covers the Standard 
Flood Insurance Policy (SFIP) terms and 
provisions, criteria for the denial of the 
sale of insurance, the announcement of 
the termination of the State Assistance 
Program (SAP), and new criteria for the 
State Coordinating Agencies.
EFFECTIVE DATES: October 1,1986, 
except for certain revisions to the 
Standard Flood Insurance Policy in Part 
61 that are effective January 1,1987, as 
listed and explained in the 
Supplementary Information under the 
heading, “ Standard Flood Insurance 
Policy.”
FOR FURTHER INFORMATION CONTACT: 
Charles M . Plaxico, Federal Emergency 
Management Agency, Federal Insurance 
Administration, 500 C  Street, SW ., 
Washington, D C  20472; telephone 
number (202) 646-3422.
SUPPLEMENTARY INFORMATION: On  
March 28,1986, F E M A  published for 
comment in the Federal Register (Vol.
51, Page 10742) a proposed rule 
containing revisions to the National 
Flood Insurance Program (NF1P) which 
were the result of a continuing 
reappraisal of the NFIP to achieve 
greater administrative and fiscal 
effectiveness in the operation of the 
NFIP and to encourage sound flood plain 
management so that reductions in loss 
to life and property and in disaster 
expenditures can be realized. This 
reappraisal included the claims, 
coverage, rating, and sale of insurance 
component, the loss reduction (i.e. flood 
plain management) component and the 
risk assessment (i.e. mapping of flood 
hazard areas) component of the NFIP.

In the process of developing this final 
rule, 61 comments were received, logged 
and analyzed based on the 13 subject 
areas discussed in the proposed rule 
supplementary information. The tally of 
comments included 2 individuals, 11

associations (including 1 specialized 
journal), 2 Federal agencies, 20 State 
governments and 26 local governments. 
M any of the comments generally 
concurred with the proposed rule 
although some of them commented 
specifically on one or more of its 
provisions. The comment contents 
ranged from a simple acknowledgment 
of receipt of the proposed rule to strong 
support for or strong opposition to one 
or more of the proposed changes.

The analysis of the comments resulted 
in language clarifications, minor 
changes to some provisions, the 
identification of some overlooked 
typographical errors and the insertion of 
one or two phrases inadvertently 
omitted. However, no major substantive 
changes were made to the language in 
the proposed rule.

Although the comments focused 
primarily on the 13 topics, 12 
respondents made generalized 
comments about the proposed rule or 
the supplementary information topic 
headings. A  number of these comments 
supported the rule and definitional 
changes while others expressed concern 
over perceived economic impacts. In 
addition, several commentators made 
statements about specific topics and 
problems, not covered in the proposed 
rule, to which F E M A  shall respond 
under the heading of “Miscellaneous 
Subjects.”

Miscellaneous Subjects
Several State comments expressed 

concern over the length and frequency 
of changes to NFIP criteria. In part, this 
concern reflects the fact that major 
changes have been made in this final 
rule and the September 4,1985, final rule 
(which became effective on January 1, 
1986). F E M A  recognizes that, although 
many of the revisions are procedural 
and require no action by NFIP  
communities, some revisions will 
require those communities to amend 
their flood plain management 
regulations to remain in compliance. 
F E M A  has tried to minimize those 
revisions that require ordinance changes 
at the local level in order to avoid 
imposing unnecessary burdens on 
communities. However, it was 
recognized when NFIP criteria were first 
developed that there would need to be 
revisions as experience was acquired 
under the program and as new  
information on flood loss reduction 
techniques became available. Between 
1976 and 1985 no significant changes 
were made to NFIP criteria. The 
September 4,1985, final rule and this 
final rule reflect a 2-year effort to 
incorporate 10 years of knowledge and 
experience gained in implementing the

program. Now  that this effort is 
essentially completed, F E M A  
anticipates making no additional 
substantive changes to criteria at § 60.3 
until several years of additional 
experience have been gained. Overall, 
F E M A  believes that these two final rules 
have clarified and simplified NFIP flood 
plain management requirements and 
that this should improve the 
effectiveness of implementation at the 
local level.

One local government recommended 
for flash flood areas that the NFIP not 
provide coverage for new construction, 
reconstruction of demolished structures, 
or additions to existing structures 
located within the 100-year floodway of 
streams known to be flood-prone, if said 
construction will increase existing 100- 
year water surface elevations by more 
than 0.1 feet. NFIP criteria at § 60.3(d)(3) 
already prohibit encroachments in 
designated fioodways that would result 
in any increase in flood levels during the 
occurrence of the base flood discharge.
If this community wishes F E M A  to deny 
flood insurance coverage for such 
structures, it cah declare them to be in 
violation of its local ordinance as 
provided for in Section 1316 of the 
National Flood Insurance A ct of 1968. 
Procedures for implementing Section 
1316 are contained in Part 73 of this final 
rule. F E M A  has no plans to seek 
additional authorities to deny flood 
insurance coverage.

Another specific comment on a topic 
not covered in the proposed rule came 
from a Federal agency. It suggested that 
F E M A  engage in flood studies to 
determine impacts downstream and 
damages which would result from 
increased flooding due to destruction of 
wetlands. F E M A  recognizes the 
importance of the preservation of 
wetlands in providing flood protection 
and will continue to work with this 
Federal agency to address mutual 
concerns. However, this topic was not at 
issue in the proposed rule.

Adoption of the Final Rule by 
Communities

Several communities requested 
information on the requirements and 
procedure for adoption of the final rule 
revisions. Much of the final rule is 
procedural or pertains to risk 
identification which does not have to be 
incorporated in local flood plain 
management regulations. This was also 
true for the September 4,1985, final rule. 
A  community can choose to adopt or 
have in force regulations that are more 
restrictive than NFIP criteria. Therefore, 
some communities may wish to retain 
requirements such as die prohibition on
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the placement o f manufactured homes in 
V-zones or floodways. In addition, there 
may be some communities that have 
adopted more restrictive ordinances that 
already meet or exceed provisions in the 
final rule. For instance, some 
communities may already require the 
elevation of replacement manufactured 
homes in existing “mobile home parks" 
(sic) and subdivisions. These 
communities may already comply with 
the final rule. However, F E M A  believes 
that most NFIP communities will have to 
amend one or more of their flood plain 
management ordinance provisions to 
remain in compliance.

Copies of this final rule will be mailed 
to all participating NFIP communities 
prior to the October 1,1986, effective 
date. This mailing will include 
instructions on which changes are 
required and on how these changes are 
to be made. NFIP criteria at § 60.7 
require that communities revise their 
flood plain management regulations to 
comply with any revised regulations 
within six months of the effective date 
of that revised regulation. Therefore, 
communities will have to amend their 
regulations no later than April 1,1987. 
FEM A regional office staff will be 
available to provide advice and 
assistance. After adoption communities 
should submit copies of their amended 
regulations to the appropriate regional 
office.

If, subsequent to the conclusion of this 
six-month adoption period on April 1, 
1987, F E M A  determines that a particular 
community has not amended its 
regulations so that they comply with this 
final rule, the community will be subject 
to suspension. However, prior to 
suspending the community, the Federal 
Insurance Administrator will follow the 
procedure at § 59.24(a). The 
Administrator will provide written 
notice to the community, at least 90 days 
prior to the proposed suspension date, 
indicating that the community’s flood 
plain management measures are 
deficient and must be amended to 
comply with the final rule. If compliant 
regulations are not submitted at least 30 
days prior to the suspension date, the 
Administrator will provide written 
notice to the community of its loss of 
eligibility for the sale of flood insurance 
and will publish notice in the Federal 
Register under Part 64 o f Subchapter B. 
The suspension will go into effect if 
compliant regulations are not adopted 
and submitted prior to die suspension 
date.

Manufactured Homes
In the proposed rule supplementary 

information, F E M A  outlined its intention 
to revise NFIP criteria to incorporate the

terms "manufactured home”  and 
“manufactured home park or 
subdivision" and to apply the same 
standards to “ manufactured homes” as 
are applied to conventional structures. 
The definition of “ manufactured home" 
that was proposed, included for flood 
plain management purposes, those park 
and travel trailers and similar vechicles 
that are placed on a site for a period of 
greater than 180 days.

The changes to the current regulations 
that would eliminate most of the 
distinctions between “mobile homes" 
and conventional homes fell into three 
categories: Deleting the prohibition on 
the placement of “mobile homes" in V - 
zones (coastal high hazard areas) except 
in existing “mobile home parks” and 
subdivisions; eliminating the current 
prohibition on placement of "mobile 
homes” in floodways except in existing 
“ mobile homes parks" and subdivisions 
[per § 60.3(d)(4)); and finally, eliminating 
the current provisions which allow  the 
replacement, new placement or 
substantial improvement of “mobile 
homes” in existing “mobile home parks” 
and subdivisions without elevation. The 
latter provision is commonly referred to 
as the “grandfathering” of existing 
“mobile home parks” and subdivisions.

The manufactured home provision in 
the proposed rule generated the largest 
number of comments from all categories 
of respondents. Ten States commented 
on various aspects o f the proposed 
regulation as did 3 associations, 10 local 
governments and 1 Federal agency.

The change in terminology to 
“ manufactured home” resulted from a 
decision by F E M A  to make the NFIP  
terminology consistent with terminology 
used by the U .S . Department of Housing 
and Urban Development (HUD) in 
"Manufactured Home Safety and 
Construction Standards” (24 C FR  3280.2) 
and by other Federal agencies and the 
industry. However, the NFIP definition 
will be more inclusive because the H U D  
definition includes only “manufactured 
homes” used as dwelling units which 
have a specified minimum square 
footage and meet other requirements. 
NFIP criteria must also regulate 
“manufactured homes”  used for other 
purposes; “mobile homes,”  built prior to 
the June 15,1976, effective date of the 
H U D  standards, which are moved to 
flood plain locations; and those parie 
trailers, travel trailers, and similar 
vehicles which are permanently placed 
on a flood plain site. The discussion by 
respondents about the terminology 
change from “ mobile home”  to 
“manufactured home” focused on the 
inclusion o f certain park and travel 
trailers in the definition. No comment

argued that F E M A  should continue to 
use the term “mobile home” .

Eight respondents commented on the 
overall definitional change concerning 
“manufactured homes." One State 
strongly supported the inclusion of 
certain park trailers, travel trailers and 
other similar vehicles in the definition of 
“manufactured home.”  Two associations 
disagreed with their inclusion in the 
definition. One of those associations 
pointed out that F E M A  implies in the 
proposed rule that “manufactured 
homes” are vehicles and that the usage 
and risk are the same as other vehicles 
and that this is not true even if those 
other vehicles occupy a site for more 
than 180 days. This association further 
stated that park and travel trailers are 
not constructed in accordance with 
either a Federal or nationally recognized 
code and are not designed for use as 
permanent residences. This group 
recommended that F E M A  further amend 
its regulation to change “ manufactured 
home park” to “manufactured home 
rental community”  to conform with 
industry use. F E M A  researched this 
issue and determinded that the term 
“manufactured home rental community” 
was not commonly used by either other 
Federal agencies or local governments. 
Consequently, F E M A  will continue to 
use "manufactured home park." If, at 
some later date, the term “manufactured 
home rental community" becomes the 
standard, F E M A  will consider amending 
its regulations at that time.

A  second association also disagreed 
with the proposed inclusion of travel 
trailers in the definition because it 
claims that they are not built to 
(manufactured home) industry 
standards for permanent residences. A  
State office disagreed with the inclusion 
of trailers of any kind in the definition 
because it contended that trailers can be 
moved on short notice. Finally, an 
association also recommended that 
travel trailer parks be required to install 
warning systems. F E M A  encourages this 
practice but regards it as an optional 
safety measure to be taken by park 
operators or required by State regulation 
or local ordinance.

A s indicated in the supplementary 
information to the proposed rule, the 
intent of this provision in the definition 
is to include these vehicles when they 
are permanently left on a site and their 
usage is the same as a  "manufactured 
home” but not include them when they 
are placed on sites only seasonally or 
used for camping or other short-term 
occupancies. Although park and travel 
trailers were not constructed or 
intended to be permanently placed on 
sites and/or permanent foundations or
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to be used for long-term occupancies, 
they frequently are. In particular these 
trailers are commonly used as vacation 
homes and placed on foundations with 
their wheels removed or otherwise 
permanently affixed to the site.

F E M A  considered the alternative of 
developing two definitions, one for 
“manufactured homes” that met the 
H U D  standards and one for all other 
structures or vehicles which would be 
included under the definition in the 
proposed rule. However, it believes that 
two definitions would add unnecessary 
complexity to NFIP criteria, especially 
since the same general performance 
standards would apply. Instead F E M A  
chose to use an all-inclusive term for all 
manufactured homes, “mobile homes," 
park and travel trailers and other 
vehicles that would be regulated by 
NFIP criteria.

Although F E M A  chose to retain the 
proposed definition, it clearly recognizes 
the two inherent components of it— a 
“manufactured home” on a permanent 
foundation and some form of park or 
travel trailer which is permanently 
placed on a site. F E M A  stresses that it 
uses this definition for the sole purpose 
of implementing flood plain 
management regulations and that it does 
not equate “manufactured homes,” built 
in accordance with industry standards, 
with park and travel trailers and other 
similar vehicles. This is reflected in the 
fact that the definition of “manufactured 
home” in the proposed rule for 
insurance purposes specifically excludes 
park trailers, travel trailers, and other 
similar vehicles. A s  a result, they will 
not be provided flood insurance under 
the NFIP.

In addition to the definitional changes 
in the proposed rule, another major area 
of change centered on the revision of 
NFIP criteria so that the same standards 
are applied to “manufactured homes”  
and conventional structures, except that 
separate anchoring and placement 
provisions would be retained for clarity 
and reflect differences in construction. 
Three different sections of the 
regulations would be affected.

The first proposed change would 
remove the prohibition on the placement 
of “mobile homes” in Zones V , V E  and 
V l-3 0  (coastal high hazard areas) 
except in existing “mobile home parks”  
and subdivisions, at § 60.3(e)(7). Two  
local governments agreed with this 
change and indicated that their 
ordinances currently make no 
differentiation between conventional 
structures and “mobile homes” (sic) for 
any other purpose. One group also 
stated that the proposed deletion was 
both reasonable and positive.

One State agency opposed the 
prohibition deletion, believing that it 
would encourage the placement of 
inadequately anchored “manufactured 
homes” in V-zones. This State’s concern 
apparently relates to the capabilities of 
some local governments to administer 
and enforce V-zone elevation 
requirements at § 60.3(e) for 
“manufactured homes.” While F E M A  
shares this concern, this is a compliance 
issue that would likely also occur for 
conventional construction built in these 
same V-zones. F E M A  believes that this 
issue should be addressed by its 
continuing to monitor enforcement by 
these communities and by providing 
technical assistance as required. If 
communities fail to adequately enforce 
these requirements, those communities 
will be subject to the probation and 
suspension procedures at § 59.24.

One Federal agency also disagreed 
with the deletion of the prohibition of 
“manufactured homes” in the V  zones 
because it seemed inconsistent with the 
preamble’s goal “ to encourage sound 
flood plain management” because 
F E M A  stated that “manufactured 
homes," when their floor systems are 
inundated, suffer greater damages than 
conventional homes. A s indicated in the 
supplementary information in the 
proposed rule, F E M A  concluded that a 
“ manufactured home,”  which is elevated 
to or above the base flood elevation 
(BFE) and properly anchored to and 
placed on a foundation system that 
meets the criteria at § 60.3(e), is no more 
subject to damage from the base flood 
than a comparably elevated and 
anchored conventional structure. For 
floods greater than the base flood in a 
V-zone, both types of structures are 
likely to be severely damaged due to 
wave impact. For this reason, F E M A  
believes that there are insufficient 
grounds to distinguish between the two 
types of construction and that the 
deletion of the prohibition is not 
inconsistent with achieving sound flood 
plain management.

The second major change was the 
deletion of the prohibition on placement 
of “mobile homes” in floodways except 
in existing “mobile home parks” and 
subdivisions at § 60.3(d)(4). One local 
government agreed with the proposal 
because it offers additional flexibility 
and greater development options at the 
local level.

Three States agreed with the deletion. 
One said that the proposal conformed 
with their State standard. The Federal 
agency noted above also opposed 
deletion of this provision again on the 
grounds that it would be inconsistent

with the preamble’s goal “ to encourage 
sound flood plain management.”

In the proposed rule, F E M A  noted that 
if a “manufactured home” were placed 
in a floodway, it would have to meet the 
same performance standards required 
for a conventional structure. Thus, the 
“ manufactured home” would have to be 
elevated to or above the base flood 
elevation and could not cause any 
increase in upstream flood stages during 
the base flood. The proposed ride 
supplementary information stated that 
this would require that a registered 
engineer analyze the proposed 
development and demonstrate that the 
development would not increase the 
flood stages. F E M A  had also pointed out 
that most developments proposed for 
floodways caused an increase in flood 
stages and could not meet the no-rise 
criteria.

One local government recommended 
that the prohibition be retained on the 
grounds that it is expensive and 
uneconomic for private applicants to 
demonstrate that their structures would 
meet the no-rise criteria. This local 
government further recommended that 
conventional residences also be 
prohibited in floodways. F E M A  believes 
that these requirements would be 
unnecessarily restrictive and that 
applicants should continue to have the 
option of demonstrating that their 
proposed developments would not 
adversely impact other properties. This 
option has been available for all other 
forms of development since the initial 
incorporation of floodway requirements 
into NFIP criteria. F E M A ’s purpose in 
making this change is so that the same 
limitations are placed on manufactured 
homes as on other forms of housing.

Three State offices disagreed with the 
proposed deletion. One State believed 
that local enforcement of flood plain 
management ordinances was 
inadequate and to delete the prohibition 
would place many people in life- 
threatening situations during a flood. 
F E M A  believes that this is a compliance 
issue that should be addressed through 
monitoring enforcement of the standards 
by communities, providing technical 
assistance, and applying program 
sanctions such as probation and 
suspension as appropriate. A  second 
State cited opposition to the deletion 
because it believes that “ mobile homes” 
are subject to greater damage based 
upon that State’s evidence from its 
riverine damage assessments. This same 
State opposed the deletion in principle 
because it would consequently increase 
overall insurance rates. F E M A  notes 
that “manufactured homes” already 
have higher rates and these rates reflect
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the fact that riverine floods greater than 
the 100-year flood generally would result 
in higher damages to a “manufactured 
home” than to a comparable 
conventional house.

The third proposed change, which 
would treat “manufactured homes” the 
same as conventional housing, provides 
for the elimination of provisions which 
allow the replacement, new placement 
or substantial improvement of “mobile 
homes” in “ existing mobile home parks 
and mobile home subdivisions” without 
elevation. A ll replacement, newly 
placed or substantially improved 
manufactured homes would have to be 
elevated to or above the base flood 
elevation regardless of the age or status 
of the manufactured home park or 
subdivision. Six  respondents supported 
the proposed rule, seven respondents 
opposed the change and one respondent 
made a related comment. In the final 
rule this provision will appear 
unchanged except for the correction of 
several typographical errors and the 
insertion of an inadvertently omitted 
phrase.

Although this change was intended to 
apply NFIP flood plain management 
criteria uniformly to “mobile homes”  
and conventional homes, F E M A  had 
additional reasons for this proposed 
change in the regulations. One 
anticipated result will be reduced flood 
losses to owners of "manufactured 
homes.” This is particularly important 
since many owners and renters of 
“manufactured homes” have low or 
moderate incomes and would be least 
able to recover from a flood which 
destroyed their manufactured home and 
personal possessions. In addition there 
will be savings to the Federal 
government due to reduced flood 
insurance claims payments and other 
disaster assistance, such as the 
provision of temporary housing to the 
victims of floods. In the latter cases, 
post disaster Interagency Hazard 
Mitigation Teams, chaired by F E M A , 
have identified a number of instances 
where large numbers of “mobile homes” 
in “mobile home” parks were destroyed 
by floods, replaced by new non-elevated 
“mobile homes” which in turn were 
destroyed and subsequently replaced by 
similar structures. The new regulation 
intends to break that cycle of damage 
and loss.

Two States concurred with the 
proposal to remove the “grandfathering”  
provision. They were joined in this 
support by two local governments, one 
association and one Federal agency.
Two associations, five local 
governments and one State opposed the 
elimination of the “grandfathering”

provision because they believed that it 
may create economic hardships for park 
owners and future renters. The State felt 
that past discrimination against “mobile 
home parks” had forced the owners to 
locate them in unsuitable areas such as 
flood plains. In the supplementary 
information section of the proposed rule, 
F E M A  pointed out that the rationale for 
the "grandfather” provision was to 
allow “mobile home park” operators to 
amortize their investments in park 
infrastructures. F E M A  believes that 
these "mobile home park” operators 
have had sufficient time to amortize 
their costs. In addition, F E M A  believes 
that the costs following flooding of these 
“mobile parks” are such that 
continuation of the “grandfather 
provision” is contrary to the interests of 
the individual owners and renters of 
“manufactured homes,” the community, 
and the Federal government.

A n y cost of these parks should be no 
more significant than the cost of 
developing any property in a flood plain. 
F E M A  recognizes the possibility that 
some park owners might have to 
eliminate some sites and would incur 
additional costs in order to comply with 
the elevation requirements. However, 
these costs are not unlike those 
associated with the construction of 
conventional housing. In addition, there 
are elevation techniques available 
which require no more area than an at- 
grade installation and which are 
economical.

The manual, "Manufactured Home 
Installation in Flood Hazard Areas,” 
published by F E M A  in September 1985, 
provides information on appropriate 
techniques for different flood areas.

Two associations objected to the 
elimination of the “grandfathering”  
provision on the grounds of aesthetic 
appearances. They both urged a phasing 
sequence for this regulation and the use 
of the variance procedure as a flexible 
alternative. F E M A  believes that the 
potential damages, from the flooding of 
a non-elevated manufactured home, and 
the consequences in terms of losses to 
the manufactured home owner or renter 
as well as to the Federal government 
through flood insurance claims 
payments and disaster assistance, are 
such that use of a phasing sequence or a 
variance procedure based solely on 
aesthetic grounds could not be justified.

Two of the States which supported the 
proposed rule made recommendations 
for placing additional restrictions on 
“ manufactured homes.” The first State 
recommended that a freeboard factor be 
included in addition to requiring the 
elevation of the lowest floor to the base 
flood elevation. The second State

recommended that “ manufactured 
homes” be spaced at least 20 feet apart 
to prevent a manufactured home, that is 
dislodged from its foundation by 
floodwaters, from damaging adjacent 
manufactured homes. These issues were 
not addressed in the proposed rule and, 
as a result, it would be inappropriate for 
them to be considered for this final rule. 
F E M A  notes that the latter problem 
should not occur if the “manufactured 
home” were properly anchored to its 
foundation system in accordance with 
§ 60.3(b)(8).

One State recommended retention of 
the provision at § 60.3(b)(9) requiring 
evacuation plans for “mobile homes” in 
“mobile home parks and subdivisions”  
which was to be deleted. F E M A  decided 
to delete this requirement for a number 
of reasons. First, the final rule requires 
that all newly placed, and replacement 
"manufactured homes” be elevated 
regardless of the age or status of the 
"manufactured home parks or 
subdivision.”  This should, over time, 
reduce the need for evacuation plans. 
Furthermore, it is difficult to evacuate 
“manufactured home parks and 
subdivisions” given the permanent 
nature of many installations, the general 
lack of sufficient haulers, and competing 
demands on local officials and road 
systems. Such an action would only be 
advisable where extended flood 
warning times are available. Although 
F E M A  would encourage such plans 
where practicable, a general 
requirement for evacuation plans is not 
warranted.

Mechanical and Utility Equipment
The proposed rule provision covering 

this topic clarified the current 
requirement in § 60.3(a)(3)(iii) by the 
addition of a new provision at (iv) which 
specifically requires that mechanical 
and utility equipment be designed and/ 
or elevated to prevent water from 
entering or accumulating in its 
components. O f  the eight responses to 
this topic, three State offices and one 
local government supported the 
proposed rule provision while three 
local governments and one State agency 
disagreed. Three of these respondents 
also made recommendations.

Two of the supporting State offices 
simply stated their support without 
detail while the third one encouraged 
F E M A  to incorporate the use of 
freeboard to offset debris blockage and 
other factors not usually addressed in 
flood studies. Since NFIP criteria 
contain no freeboard requirements for 
the lowest floors of structures, there 
would be no reason to include such a 
requirement for mechanical and utility
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equipment. However, State or local 
governments can adopt such 
requirements if they wish to do so. H ie  
local government indicated that the 
proposed rule would facilitate the 
implementation of the existing program.

The State office which disagreed with 
the proposed requirement did so on the 
grounds that base flood elevations (BFE) 
have not been provided to many NFIP  
communities. It feared that the proposed 
rule would create additional confusion 
for permit officials in the large number 
of communities which have Flood 
Hazard Boundary Maps (FHBM) or 
Flood Insurance Rate Maps (FIRM) with 
approximate A  zones. F E M A ’s response 
to this State is that this requirement has 
always been at § 60.3(a)(iii) but it was 
not as clearly stated as in the proposed 
rule. The requirement has been that 
structures have utility equipment 
resistant to flood damage. If a BFE were 
available, it would be used as a basis to 
determine the amount o f protection 
needed. If F E M A  has not provided the 
community with BFE’s and no other 
flood data are available, local officials 
must use their best judgement to 
determine to what degree of protection 
the permit applicant must provide.

One of the local governments that 
opposed this provision felt that 
enforcement of the proposed rule would 
be difficult and require additional time 
and co st It cited the example of the 
addition of an outside air-conditioner 
unit to an older home and surmised that, 
according to the proposed rule, this air- 
conditioner would require the 
construction o f a pedestal and 
submission o f a certifícate of elevation. 
This commentator also noted that 
permits are not required in all instances 
at present for the installation of an air- 
conditioner unit. It again should be 
noted that this is a clarification of a 
current requirement and not a new  
requirement. In addition the requirement 
would apply only to new construction 
and substantial improvements to 
existing construction. It would not apply 
to any alterations to existing structures 
which were not substantial 
improvements. For alterations to new  
construction, permits should already be 
required. Since an elevation certificate 
already has been prepared for the 
structure and should be on file, it should 
be relatively easy for community 
officials to verify that newly installed 
mechanical and utility equipment is 
compliant.

Another local government which 
opposed this provision also argued that 
it would be difficult to implement It also  
recommended that the problem of 
damage to mechanical and utility

equipment should be addressed through 
the insurance rate mechanism and not 
through the flood plain management 
requirements. F E M A  does provide some 
coverage at additional cost for specified 
mechanical and utility equipment placed 
in enclosures or basements and it would 
be possible to individually rate 
structures which did not have their 
mechanical and utility equipment 
properly protected. However, F E M A  
does not believe that insurance rates 
alone would be effective in ensuring that 
mechanical and utility equipment is 
elevated or properly protected from 
flood damage. A s F E M A  indicated in the 
supplementary information in the 
proposed rule, much o f this equipment is 
critical to the continued habitability of 
the structure after a flood. Even though 
the residence itself would not be 
damaged, it would not be habitable until 
the equipment w as repaired or replaced. 
This would create hardships on the 
inhabitants of the structure and could 
increase Federal disaster assistance 
expenditures for temporary housing.

This same local government and 
another local government raised issues 
regarding specialized mechanical and 
utility equipment such as water pumps 
in pump houses and certain heat pumps 
used in a passive solar house. The 
requirement is that the equipment be 
designed and/or located so as to 
prevent water from entering or 
accumulating with the components. 
Generally, the preferred means of 
meeting these performance standards is 
elevation to or above the base flood 
elevation. However, there are other 
alternatives. For instance, many water 
pumps are submersible and only the 
switch and junction box servicing the 
pumps would have to be elevated.
F E M A  believes that the problems cited 
by these communities are design 
problems that can be overcome.

The second local government also 
stated that utility companies are 
opposed to placing electric meters above 
eye level and that current placement of 
the meters provides ample protection. 
F E M A  has been informed that, if  an 
electric meter were to be inundated by 
floodwaters, electrical service generally 
could not be provided to the house 
unless the meter were replaced. If a 
number of electric meters were 
damaged, large numbers of homes in a 
community could be without power for 
extended periods o f time. F E M A ’s 
objective is that residences become 
habitable as soon as possible after a 
flood. This minimizes the adverse 
impact on families as well as demands 
for temporary housing provided by  
F E M A ’s disaster assistance programs.

F E M A  believes that, under most flood 
conditions, electric meters can be placed 
at eye level and still be above the base 
flood elevation. In some instances an 
access platform may have to be built or, 
if the local utility does not permit such 
platforms, the meter may have to be 
placed at the top o f the stairs to the 
front or rear entrance to the house. 
Although this m ay cause some 
inconvenience to the readers o f  the 
meters, F E M A  believes that this 
inconvenience should be limited as 
compared to the likelihood that the 
house could be without power for 
extended periods of time after a flood 
and not be habitable.

Finally, this same community argued 
that it would cost as much to elevate air- 
conditioner condensers and other 
equipment on platforms as the 
equipment is worth. F E M A  has reviewed 
this issue and disagrees with the 
community’s estimate o f the cost o f such 
platforms. These platforms are 
commonly used to elevate mechanical 
and utility equipment above 
floodwaters. For new construction, in 
particular, the platforms can be readily 
incorporated into the overall design of 
the structure. Furthermore, F E M A  
regards the major issue as the continued 
habitability of the structure after a flood 
and a rapid return to normalcy. This 
alone would justify costs required to 
meet the provision.

Start of Construction

The proposed rule modified the 
definition o f start of construction so that 
structures built on piles or columns were 
treated the same as other types of 
structures and to be consistent with 
changes to the manufactured home 
provisions in NFIP criteria. Under the 
old definition, the actual start of 
construction for a pile or column 
structure occurred when the first 
permanent framing took place. For other 
structures, actual start occurred when 
the first placement of permanent 
construction took place on a site, such 
as the pouring of slabs or footings.
F E M A  does not believe that there is any 
rationale for distinguishing among those 
construction methods and therefore 
proposed changing the definition for the 
start o f construction to read that "actual 
start”  occurs when piles are installed or 
columns are constructed. For a 
"manufactured home,”  “ actual start”  
will occur when it is placed on a site or 
foundation.

Three State offices and one local 
government commented on this 
proposed change. Two State offices 
agreed with the change because, 
according to one, it is "clearer and
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easier for a community to regulate.” The 
local government respondent thought 
that the proposed definition would 
permit piles to be installed on a site up 
to 180 days prior to issuance of building 
permits which, in its jurisdiction, 
violates the building code. This local 
official also surmised that this might be 
true nationwide. F E M A  believes that 
this local government has misinterpreted 
the phrase “within 180 days of permit 
date.” In fact, this phrase also appears 
in the current definition.

The definition requires that actual 
start of construction must begin within 
the 180-day period following the 
issuance of the building permit. Building 
permits are required for all development 
including the installation of piles or the 
construction of columns.

One State commented that there was 
no need for a special provision in the 
start of construction definition regarding 
“manufactured homes.” F E M A  believes 
that this is one instance where 
continuing to distinguish between 
“manufactured homes” and 
conventional housing is useful for the 
sake of clarity. If this provision were not 
included in this definition, "actual start” 
would occur when a "manufactured 
home” pad was poured. Each new  
placement of a “manufactured home” on 
this pad would then become a 
substantial improvement. In either case 
the “manufactured home” would have to 
be elevated to or above the base flood 
elevation. However, F E M A  believes that 
the requirement would be more clearly 
understood if the definition specifically 
addressed the placement of a 
“manufactured home.”

Functionally Dependent Uses
The proposed rule added a definition 

of “functionally dependent use” at § 59.1 
and a special provision in NFIP variance 
criteria at § 60.6(a)(7) that provided for 
the issuance of variances by 
communities to accommodate the needs 
of functionally dependent uses if 
specified conditions are met. The intent 
of these changes is to clearly indicate to 
communities that there are instances in 
which variances for functionally 
dependent uses may be appropriate and 
to provide guidance on how F E M A  will 
evaluate such variances when 
monitoring a community’s flood plain 
management program.

O f the 11 specific responses received 
concerning this category, 7 of the 11 
agreed with and supported the proposed 
revision. O f these respondents, three 
were State agencies, one was a 
specialized journal, one a Federal 
agency, one a local government and one 
a specialized local government entity— a 
port director. One of the supporting

comments suggested that in the case of 
functionally dependent uses, wet­
floodproofing be encouraged by giving a 
premium rate credit. It will take further 
study to determine the feasibility of 
such a procedure, particularly in light of 
F E M A ’s on-going effort to simplify the 
rating system.

Four of the respondents supported 
having special provisions in NFIP  
criteria for functionally dependent uses, 
but disagreed with FEM A 's decision to 
use the variance procedure at § 60.6(a) 
to meet their needs. Instead, these 
comments generally recommended use 
of a conditional or special use procedure 
which still provided for a case-by-case 
review of each proposal. One local 
government called the variance process 
“inadequate” because of cost and time 
delays at the local level. A n  association 
disagreeing with the approach in the 
proposed rule stated that it had “hoped 
for specific revisions, not relief through 
the variance process because of the 
burden it places on local officials.”  This 
group felt that there were insufficient 
guidelines available for a process which 
could have notable impacts.

A s  indicated in the proposed rule 
supplementary information, F E M A  
decided against revising each individual 
provision in § 60.3 that could impact on 
functionally dependent uses because it 
believes that most functionally 
dependent uses should be able to fully 
comply with NFIP criteria (e.g. § 60.3). 
The inability to comply with one or 
more of these standards should be 
limited to a relatively small number of 
instances. For these reasons, it was 
decided that the variance procedure at 
§ 60.6(a) w as the appropriate 
mechanism for addressing the needs of 
individual functionally dependent uses. 
If F E M A  chose to use the conditional or 
special use procedure as suggested in 
these comments, a detailed set of 
criteria would have to be developed and 
included in NFIP criteria. Furthermore, 
while nearly all NFIP communities have 
established variance boards, many do 
not use the conditional or special use 
procedures recommended by these 
comments. F E M A  agrees that use of the 
variance procedure will result in some 
costs to communities and possibly some 
delay in the approval of development 
proposals. However, the case-by-case 
review required to properly implement a 
conditional or special use procedure 
would require similar costs and review 
time.

A  State office objected to use of the 
variance process because it could 
directly conflict with existing case law  
which in its State expressly prohibits 
the granting of use variances. This 
comment also recommended the

practice of conditional use permits 
instead. F E M A  does not believe that 
variances to any of the NFIP criteria 
would constitute a use variance. NFIP  
criteria are performance standards and 
do not directly regulate the uses to 
which a property can be put. It is these 
performance standards which would be 
varied. The provisions in current NFIP  
criteria regulating use are § 60.3 (d)(4) 
and (e)(7), which prohibit the placement 
of manufactured homes in floodways 
and coastal high hazard areas (V-zones). 
This final rule deletes these provisions. 
F E M A  will make no changes to this new  
provision in the final rule but will 
continue to monitor implementation of 
use of the variance procedure to address 
the needs of functionally dependent 
uses. If F E M A  determines that this 
procedure does not work effectively, 
further changes will be considered.

A  number of comments addressed the 
definition of functionally dependent use 
proposed by F E M A . The specialized 
journal, although supporting the 
proposed definition of functionally 
dependent uses because of its clarity 
regarding ports, cited its concern about 
seeming restrictions on storage and 
manufacturing facilities. They noted 
distance as a cost factor in the 
placement of these facilities. One local 
government asked if chemical/ 
petroleum product-oriented industrial 
facilities were banned because they 
were not specifically mentioned. F E M A  
wishes to emphasize that the placement 
of storage and manufacturing facilities 
in flood plains is not prohibited by NFIP  
criteria provided that they meet the 
performance standards in § 60.3. The 
fact that these uses are excluded from 
the definition merely excludes them 
from the special variance provision at 
§ 60.6(a)(7). These facilities generally 
involve high value mechanical 
equipment and contents. In addition the 
closing down of such facilities to repair 
flood damages can cause severe adverse 
economic impacts on the community. 
F E M A  believes that these facilities can 
and should fully comply with NFIP  
criteria and that this usually can be 
achieved with minimal impacts on the 
conduct of such uses. For chemical/ 
petroleum-related industries, F E M A  
believes that it is particularly important 
that these uses fully comply. Not only do 
these processes require high value 
mechanical and other equipment, they 
also pose potential threats to public 
safety if hazardous chemicals are 
released into floodwaters.

One comment from an association 
asked whether seafood processing 
facilities were included as docking 
facilities and if they would be a
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functionally dependent use. F E M A  
regards facilities for the unloading and 
handling of fresh seafood for 
transshipment as port facilities 
necessary for the unloading of cargo. 
Such facilities would be included in the 
definition of functionally dependent use. 
However, any seafood processing 
beyond the amount necessary to 
transship fresh seafood after it is 
unloaded or which requires the use of 
expensive equipment would be 
considered related manufacturing and 
would not be included in the definition. 
These processing facilities should be 
able to perform their intended use while 
still meeting all NFIP criteria.

O ne comment cited the arbitrary 
limits imposed in many places on the 
amount of additional rise in flood levels 
that can be caused by structures. F E M A  
believes this comment refers to NFIP  
floodway requirements at § 60.3(d) (2) 
and (3). These provisions require 
communities to designate a floodway 
that causes no more than a one foot 
increase in upstream water surface 
elevations. Within this floodway, no 
development can be permitted which 
causes any increase in flood levels. A s  
indicated in the supplementary ’ 
information in the proposed rule, these 
requirements were intentionally 
excluded from the new variance 
procedures regarding functionally 
dependent uses due to the increase in 
flood damages to upstream property 
owners that could result from the 
increased flood stages. If a functionally 
dependent use has no option but to 
locate in a floodway, the applicant must 
either demonstrate that no increase in 
flood stages will result or must provide 
additional carrying capacity such as  
through channel improvements to ensure 
that no increase in flood stages will 
result. Communities should contact 
F E M A  regional offices for technical 
assistance if they encounter situations 
where functionally dependent uses must 
locate in a floodway, but cannot meet 
the no-increase-in-flood-stage 
requirement.

Finally, a Federal agency encouraged 
F E M A  to stipulate that inadequate 
floodproofing of “functionally 
dependent“  short-term storage of 
possible water contaminants (noxious 
chemicals, oil, etc.) could constitute a 
threat to public safety if such 
contaminants were released in a flood. 
F E M A  agrees that this could constitute a 
threat to public safety and advises 
communities that short-term storage of 
these contaminants without adequate 
safeguards would be inconsistent with 
the requirements at § 60.6(a)(7).

Probation and Suspension

This topic in the proposed rule 
covered the addition of three definitions 
to § 59.1 which further defined terms 
used in changes to § § 59.24 (b) and (c) 
which became effective became on 
January 1,1986. Definitions were 
included for “program deficiency,“  
"violation” and “remedy a violation.”  
Five comments were received on this 
subject. Tw o State agencies agreed with 
the proposed changes as did two 
associations. One of the associations 
also supported F E M A ’s 
acknowledgement that there should be a 
broad range of actions available to a 
community when violations are 
addressed.

F E M A  alerts the public to the fact that 
it altered the definition of violation in 
this Final rule based on internal review 
after the proposed rule was published. 
The definition of violation in the final 
rule will be amended to read 
“ . . . without the elevation certificate, 
other certifications, or other evidence of 
compliance . . . .” The phrase "other 
evidence of compliance” w as added 
because o f references in the definition to 
requirements at §§ 60.3 (c)(10) and
(d)(3). These provisions do not 
specifically require certifications but do 
require that the applicant can 
demonstrate compliance with certain 
performance standards. Generally, this 
will require submission of an analysis 
by a qualified engineer.

Use o f Openings in Enclosures Below a 
Structure’s Lowest Floor

In the proposed rule, F E M A  intended 
to eliminate any confusion on the part o f  
communities regarding the application 
of the requirement at § 60.3(a)(i) that 
structures be designed and adequately 
anchored to prevent flotation, collapse 
or lateral movement. This provision 
would be clarified to specify that the 
structure must be protected from 
hydrostatic and hydrodynamic loads, 
including the effects of buoyancy. 
Furthermore, at § 60.3(c)(5), a provision 
would be added which required the use 
of a specified set of openings in the 
walls of enclosures below the lowest 
floor of an elevated structure. These 
openings are intended to provide for the 
ingress and egress of floodwaters to 
automatically equalize hydrostatic flood 
forces on exterior walls. A s an 
alternative the permit applicant could 
submit a design certified by a registered 
engineer or architect. The final rule 
makes no change in these provisions.

Three State offices agreed with the 
proposed changes and a fourth made 
editorial suggestions regarding 
typographical errors, which have been

corrected in the final rule. One o f the 
agreeing States further commented that 
it thought that local officials will have 
difficulty with the technical aspects of 
the techniques available to facilitate 
these openings and suggested the 
issuance of a technical bulletin by  
F E M A . F E M A  is preparing a bulletin on 
the use of these openings and will make 
it available to communities and 
individuals.

Another agreeing State office 
commented that it believed that the 
openings below a structure’s lowest 
floor should be limited to existing 
buildings and not permitted for new  
construction. F E M A  does not encourage 
the enclosure of areas below the lowest 
floor o f an elevated structure. However, 
it recognizes that these enclosures are a 
common practice in areas which 
experience deep flooding. Provided that 
these enclosures are used only for 
parking, access, or limited storage, and 
they are properly constructed, F E M A  
believes that there is no reason to 
prohibit their construction. Since more 
restrictive State requirements would 
take precedence over NFIP criteria, this 
State could choose to place additional 
limitations on such enclosures.

A n  individual expressed great 
concern about the possibility of these 
enclosures being used for habitation. 
This respondent not only saw the 
potential for such occurrences 
continuing, but believes that the 
proposed rule may encourage them. This 
person then recommended that F E M A  
increase the required total area of the 
openings, increase the number of 
required openings from two to four, and 
impose a height limitation of five or six 
feet on any enclosure. A s indicated in its 
response to the previous comment, 
F E M A  does not believe there are 
sufficient reasons to prohibit 
construction of such enclosures. FE M A  
believes that its calculations of the 
areas of openings required are sufficient 
and that additional area or number of 
openings are cot necessary.

Section 1316 Denial of Flood Insurance

The proposed rule included a new  
Part 73 which formalized procedures for 
implementing section 1316 o f the 
National Flood Insurance A ct of 1968. 
One of the provisions in that part 
provided that the State or community 
shall determine whether or not to 
declare a structure to be in violation and 
to submit that declaration to F E M A  for 
the purpose of denial of insurance under 
Section 1316. O f the nine respondents 
who commented on this proposal, five 
State offices and two local governments 
supported the proposed rule.
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Two of the States including one which 
supported the proposed rule 
recommended that the State 
Coordinating Agency in each State be 
given the authority to declare a property 
to be in violation of NFIP criteria or of 
local ordinances for the purpose of 
denial of flood insurance coverage 
under section 1316. Section 1316 
specifically states that the property must 
be declared by a duly constituted State 
or local zoning authority, or other 
authorized public body, to be in 
violation of State, or local flood plain 
management laws, regulations, or 
ordinances. In most instances this 
property will also be built inconsistent 
with NFIP criteria. However, this is not 
always the case since the property could 
be in violation of a State or local 
requirement that is more restrictive. 
Section 1316 is clearly tied to the State 
or local law, regulation or ordinance, 
and not to NFIP criteria. A  State agency 
may declare a property to be in violation 
of a State law, regulation, or ordinance, 
if it is authorized to do so. A  State 
agency may not declare a property to be 
in violation of a local ordinance unless 
that agency is authorized to take such 
action by a State law or regulation.

A  local government official queried 
the cost effectiveness of local 
enforcement of denials of insurance. 
FEMA responds that the National Flood 
Insurance A ct of 1968 requires 
participating communities to adopt and 
enforce flood plain management 
regulations and, as a result, there is a 
concomitant cost of participating in the 
National Flood Insurance Program.
These costs should be no greater than 
the costs associated with enforcing any 
local ordinance or code. Section 1316 is 
a tool to assist local government in this 
effort. Communities may choose not to 
utilize section 1316 denial of insurance, 
but must take other actions to remedy 
any violations to the maximum extent 
possible.

A  Federal agency thought that it 
would be more appropriate for F E M A  to 
promote section 1316 as a deterrent 
factor in the hopes of reducing the 
number of properties which are in 
violation of the regulations. This agency 
further recommended that F E M A  
stipulate that any failure on the part of a 
local government to use section 1316 
under appropriate conditions would 
consititute a program deficiency for the 
community. A s  indicated in the 
supplementary information to the 
proposed rule, the community has the 
responsibility of ensuring that its flood 
plain management measures are 
enforced and that any violations are 
remedied to the maximum extent

possible. F E M A  believes that the 
preferred remedy for a violation is to 
modify the structure so that it is made 
compliant and can continue to be 
insured at affordable rates. Only when 
this cannot be done would application 
of section 1316 to the structure be the 
most effective remedial measure 
available. F E M A  wishes to provide 
communities with the flexibility to take 
actions that they feel are most effective 
in ensuring that violations are remedied 
and do not re-occur. When F E M A  
evaluates a community’s enforcement of 
its flood plain management measures, a 
community that chooses not to use 
section 1316 will have the opportunity to 
demonstrate that alternative remedial 
measures have been taken and that 
these measures remedy the violation to 
the maximum extent possible.

Use of Available Base Flood Data
The proposed rule clarified the 

existing requirement that communities 
obtain, review, and reasonably utilize 
base flood elevation data from Federal, 
State and other sources. It also 
specifically required the reasonable use 
of floodway data in addition to base 
flood elevation data as well as data 
from preliminary, draft, and final Flood 
Insurance Studies (FIS).

F E M A  received eight responses which 
specifically commented on this topic. 
Four State offices agreed with the 
proposed rule. One State noted that the 
clarification language encouraged the 
use of available base flood data but 
pointed out that many local 
governments often do not know about or 
have access to data generated by State 
and Federal agencies. This same State 
office suggested a greater interagency 
effort to provide information for focal 
officials that participate in the program. 
F E M A  notes that it already participates 
in Federal level interagency efforts and 
encourages and supports efforts by 
other Federal agencies as well as States 
to provide technical assistance to NFIP  
communities.

Another responding State office 
indicated that the proposed changes 
should preclude “ 11th hour” permits 
from being issued by communities to 
escape having to enforce flood plain 
management requirements. This 
comment references the use of these 
data prior to the adoption of a Flood 
Insurance Rate Map (FIRM) by a 
community participating in the program.

A  third State recommended the 
addition of a provision which would 
permit insurance agents and lenders to 
use preliminary Flood Insurance Rate 
Maps (FIRM) and flood profiles if that 
information is not outdated and if it is 
based on improved technical

information. This same State also 
suggested allowing the use by insurance 
agents and lenders of flood data 
developed by communities for insurance 
purposes. The office cited instances 
where local agencies had better data 
than that which was available for the 
preparation of the FIRM. Lenders and 
agents are required to use the current 
effective Flood Hazard Boundary Map  
(FHBM) or FIRM  when determining 
whether a property is in the special 
flood hazard area and for determining 
the applicable rates for flood insurance 
for a structure. The insurance aspects of 
the NFIP could not be properly 
administered if each agent or lender 
were permitted to use other data. 
However, F E M A  does recognize that a 
preliminary, draft or final Flood 
Insurance Study (FIS) often will utilize 
more detailed information than the 
current effective flood map for a 
community. F E M A  also recognizes that 
communities and individuals may have 
access to more detailed topographic and 
other data than were used in developing 
the communities’ current FH BM  or 
FIRM . In these situations an individual 
or community can obtain a map revision 
as provided for in Part 65 of NFIP  
criteria or a Letter of Map Amendment 
as provided for in Part 70.

One State agency commented that the 
requirement to use available base flood 
data did not provide for comparison of 
F E M A  maps with the Sea, Land, 
Overland Storm and Hurricane (SLOSH) 
models developed by the National 
Oceanic and Atmospheric 
Administration (N O A A ). Data generated 
by S L O S H  models would constitute 
available data and should be used by 
communities where F E M A  has not 
provided the community with base flood 
elevations. F E M A  also recognizes that 
S L O S H  models provide valuable 
information for community emergency 
management planning and encourages 
its use for these purposes.

One local government stated its 
agreement with the part of the proposed 
rule which stated the use of available 
flood elevation and floodway data but it 
considered it unfair to require a 
community to use these types of data 
from preliminary and draft Flood 
Insurance Studies (FIS) prior to the 
community's acceptance of the data.
The purpose of specifically including use 
of data from preliminary draft, and final 
Flood Insurance Studies (FIS) was to 
clarify an already existing requirement. 
Subsequent to the publication of the 
proposed rule, F E M A  determined that it 
was not necessary to single out this type 
of data for the purpose of the provision 
at § 60.3(b)(4). However, data from
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preliminary, draft, and final Flood 
Insurance Studies will continue to 
constitute base flood data available 
from a Federal, State, or other source. 
Those data are to be used under 
§ 60.3(b)(4) until such time as the 
community’s Flood Insurance Rate Map  
(FIRM) becomes effective or the 
community adopts flood plain 
management measures compliant with 
§ 60.3(c)(d), or (e) whichever comes first. 
In response to this community’s 
comments, the requirement is that the 
community obtain, review and 
reasonably utilize this data. If the base 
flood elevations were currently being 
appealed on technical or scientific 
grounds by the community, the 
community would not be required to 
utilize the data provided that other 
measures were taken to minimize the 
structure’s exposure to flood damages. 
F E M A  notes that significantly lower 
flood insurance rates are available in 
those instances in which a structure has 
been elevated using available base flood 
data.

O ne of the responding States noted 
that inclusion of available floodway 
data was important but thought that its 
availablity was limited. This State also 
questioned the use of floodway data in 
communities which only have A-zones 
within their boundaries. Linking this 
with another State comment which 
thought it unnecessary to mandate the 
use of available floodway data, F E M A  
believes that the preservation of the 
carrying capacity of floodways is 
critical to achieving program objectives 
of reducing the Nation’s overall flood 
damages since obstruction of floodways 
can significantly increase potentional 
flooding upstream. Although F E M A  
recognizes that floodway data will only 
occasionally be available from sources 
other than preliminary and draft Flood 
Insurance Studies, it is important that 
communities reasonably utilize this 
data.

One State also recommended that 
communities not be required to use 
floodway data which do not meet more 
restrictive State standards. F E M A  notes 
that more restrictive State and local 
regulations would take precedence over 
NFIP criteria. If floodway data were 
available that met more restrictive State 
standards, that data would be utilized 
under § 60.3(b)(4). However, if no 
floodway data are available that meet 
State standards, the community would 
have to obtain, review, and reasonably 
utilize any other floodway data that are 
available.

Exceptions for Floodproofed Residential 
Basements

H ie  proposed rule at § 60.3(c) 
provided for a new and separate 
category of exception for communities 
that wished to permit construction of 
residences with floodproofed 
basements. Based on a review of past 
exception requests, the current 
procedure and a special study that w as  
conducted, F E M A  determined that 
exceptions to allow construction of 
residential floodproofed basements will 
continue to be granted, but F E M A  will 
use the new simplified procedure to do 
so. This procedure, designed solely for 
exceptions for floodproofed basements, 
would involve a technical review by  
F E M A  to determine if flooding 
characteristics in the community met 
specified criteria and would no longer 
require a determination that there would 
be severe hardship or gross inequity for 
the community if the exception were not 
granted. The procedure would also not 
require preparation of an environmental 
assessment.

Eight respondents commented on this 
topic. One State office and one local 
government agreed in full with the 
proposed rule. The State office viewed  
the effect of the criteria at § 60.6(c)(1) as 
continuing to limit the number of 
exceptions that were granted. The local 
government commented that in many 
flood plain areas conditions discourage 
construction of basements but, that 
where feasible, their construction should 
be permitted.

One State office which adversely 
commented on the proposed rule felt 
that the new subpart (c) at § 60.6 
represented a complex set o f standards 
which communities would find difficult 
to implement. However, the purpose of 
§ 60.6(c)(1) is to set criteria for F E M A  to 
determine if a  particular community  has 
flooding characteristics that pose no 
special problems for floodproofed 
basements. O nly § 60.6(c)(2) would have 
to be incorporated into local ordinances. 
If a community felt that it did not have 
the technical expertise to enforce these 
provisions, it should not apply for an 
exception.

Another State office opposed the 
granting o f exceptions for floodproofed 
basements on the grounds that it felt 
that it had been documented that 
residential structures with basements 
suffer greater damages than residences 
without basements. This is no doubt true 
for basements that are not adequately 
floodproofed or where no additional 
freeboard has been provided to 
compensate for the catastrophic nature 
of the losses that would occur if the 
floodproofing measures were

overtopped by floodwaters. However, 
F E M A  believes that a residence with a 
floodproofed basement which meets the 
requirements at § 60.6(c) should be no 
more subject to flood damages than a 
residence built on a slab with its lowest 
floor at the base flood elevation. This is 
due both to the review criteria at 
§ 60.6(c)(1) and the freeboard and other 
construction requirements at § 60.6(c)(2). 
Since publication of the proposed rule, 
F E M A  has had the opportunity to 
evaluate the performance of 
floodproofed basements in a  flood 
approximating a base flood in a 
community that had been previously 
granted an exception. These 
floodproofed basements sustained no 
damage.

One State commented that it did not 
believe that exceptions to allow  
construction o f floodproofed basements 
should be granted to communities. Their 
concerns related to their feeling that 
most communities lack the technical 
expertise and resources necessary for 
inspections and for the enforcement o f 
floodproofing requirements. F E M A  
agrees that adequately enforcing a local 
ordinance that allows for construction of 
floodproofed basements will require 
more technical expertise and resources 
at the local level than an ordinance 
which requires that residential 
structures have their lowest floor 
elevated above the base flood elevation. 
However, communities are responsible 
for adequately enforcing their 
ordinances. A s  indicated previously, if  a 
community feels that it does not have 
the expertise or resources to ensure that 
basements are properly floodproofed, it 
should not apply for an exception.
F E M A  believes that by limiting 
exceptions to communities which meet 
the criteria at § 60.6(c)(1) the need for 
specialized expertise will be minimized 
since information provided in the FE M A  
publication, "Manual for the 
Construction of Residential Basements 
in Non-Coastal Flood Environs,”  can be 
directly applied in such situations.

A  Federal agency questioned a 
statement by F E M A  in the 
supplementary information in the 
proposed rule which appeared to 
indicate that floodproofed basements in 
areas subject to flash flooding or deep 
flooding were more likely to fail or to be 
overtopped by floods larger than the 
base flood. F E M A  agrees that this 
statement was improperly phrased. This 
statement was intended to indicate that 
basements exposed to such conditions 
would be more likely to fail and that the 
consequences of these basements being 
overtopped in floods larger than the 
base flood would be greater. This is
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because, if property owners could not be 
warned o f impending floods, they may 
not be able to evacuate the basement or 
remove irreplaceable contents. Both of 
these factors would increase the risk.

F E M A  also received a comment from 
a Federal agency which recommended 
retention of the requirement for an 
environmental assessment prior to 
granting basement exceptions to assess 
the impacts of such exceptions on the 
natural environment. F E M A ’s 
experience; in preparing 46 
environmental assessments on 
exceptions granted to communities with 
similar flooding characteristics to those 
in the criteria at § 60.6(c)(1) of the final 
rule, indicates that most building sites 
would eventually be developed 
regardless of whether basement 
exceptions are granted. A s a  result there 
would be few if any differences in the 
impacts on the natural environment. The 
development in communities which 
have been granted exceptions has 
generally occurred in established town 
sites where the natural environment has 
already been disturbed. A s  a result 
FEMA believes that the continued 
preparation o f the assessments would 
serve little purpose.The final comment on this topic came from a local government that was concerned that the continuation of these exceptions would encourage marginal flood plain development and also that the reference to the 500-year flood in 
§ 60.6(c)(1) meant that F E M A  would 
eventually adopt that standard for aH 
development. The 5QG-year flood elevation is to be used only to determine the amount o f freeboard that would be required for a basement in a particular community. F E M A  will continue to use the 100-year or base flood elevation as a basis for delineating flood plains and as the elevation to which other.structures 
must be elevated of floodproafed.'

State CoordinationThe proposed rule revises § 60.25 to enable States to more effectively respond to the needs of their NFIP  
communities and to enhance and clarify the role of the coordinating: agency of the NFIP within each State. F E M A  received several comments relative to 
§ 60.25. One commentator supported die revisions to § 60.25 in its entirety. Two 
commentators supported the revisions to 
§ 60.25 (a) and (b) as appropriate activities for the State Coordinating Agencies to conduct 

Concerning § 60.25(c), five 
commentators questioned the necessity 
of requiring States to request the 
Administrator’s approval prior to carrying out activities in the capacity of the State Coordinating Agency other

than those referred to under § 60.25(b)(1) 
through (12). One commentator 
specifically expressed concern that the 
proposed rule could have the effect of 
eliminating or significantly reducing the 
kind of timely and appropriate 
responses needed for the diverse 
circumstances encountered in the 
implementation o f the NFIP. Finally, two 
commentators asserted that the 
proposed language was inappropriate 
because F E M A  cannot dictate what 
activities a State agency will carry out 
F E M A , after considering these 
comments and concerns, has revised 
§ 60.25(c) in the final rule. It is not 
F E M A ’s intention to limit those 
activities State agencies perform to 
fulfill needs they perceive regarding 
implementation o f the N F IP  in their 
State. However, because there are 
diverse N FIP  issues and activities with 
which States might not be familiar and, 
in order to ensure that misinformation is 
not inadvertently provided to NFBP 
constituencies, F E M A  asks in the final 
rule that, when acting in its capacity as 
State Coordinating Agency, a State 
notify F E M A  prior to its undertaking 
such activities. The revision is also 
intended to avoid duplication o f  
assistance to N FIP  communities in order 
to ensure that resources are being 
utilized effectively.

After discovering a typographical 
error, F E M A  revised § 60.25(d)(2) for the 
final rule by deleting the word “ on" and 
replacing it with the word “ or” under 
this subsection.

State Assistance Program Termination
Four commentators expressed 

concern over the removal of Part 76. 
Specifically, two commentators 
expressed concern that if the 
Community Assistance Program—State 
Support Services Element (C A P -SSSE)  
is not incorporated into Part 76, funding 
could be arbitrarily cut for the program. 
Also, specific concern w as expressed 
over the formal termination of the State 
Assistance Program (SAP) and the 
failure to subsequently incorporate the 
C A P -S S S E  into the regulations. It was 
asserted that this action indicates that 
F E M A  is no longer concerned about the 
States’ participation in NFIP  
coordination and that the action “would 
raise a veil of discretion and 
uncertainty” for future support and 
stability in the area of flood hazard 
reduction activities. One commentator 
suggested that Part 76 be retained for 
the purpose of developing new  
capabilities commensurate with the 
responsibilities outlined under the 
proposed rules changes for § 60.25.

F E M A  responds by noting that the 
SA P  was never designed to be an

indefinite program, but to provide States 
the opportunity and financial support to 
strengthen their role in NFIP flood 
hazard mitigation activities and to 
develop and enhance their individual 
capabilities in order to eventually 
provide technical assistance services to 
communities. F E M A  determined that the 
intent and objectives of this program 
had been met and that those 
implementing regulations were no longer 
applicable or necessary. Therefore, 
removal of Part 76 and its subsequent 
reservation is strictly a procedural 
action to reflect the S A P ’s termination 
on October 1,1985.

F E M A  developed a comprehensive 
Community Assistance Program to 
enable it to enter into specific 
agreements with other Federal agencies, 
States and the private sector to provide 
services to meet the identified technical 
assistance needs erf the participating 
NFIP communities. The State Support 
Services Element of the C A P  utilizes the 
existing capabilities of the States to 
provide needed technical assistance 
services to N FIP communities.

The S S S E  funding is covered in 
F E M A ’s budget under an ongoing line 
item for Flood Hazard Reduction. The 
Flood Hazard Reduction hue item 
provides a logical means of matehtng  
the assistance needs of N FIP  
communities with the appropriate 
resources available. This line item 
includes funding for all tire Community 
Assistance Program Delivery Systems 
designed to provide needed services to 
NFIP communities as well as fending for 
specific flood toss reduction projects 
such as the development of technical 
guidance materials and providing 
technical assistance to States and local 
governments on flood loss reduction 
standards and techniques.

The formal termination of the State 
Assistance Program and subsequent 
rescission of its regulations does not 
indicate F E M A ’s lack of interest in the 
States' role in the N F IF s  flood loss 
reduction efforts. To the contrary, F E M A  
recognizes that State involvement is 
most necessary to help ensure the 
p ro p » implmentation and 
administration of N FIP  flood plain 
management standards at the local 
level. Thus, the State Support Services 
Element becomes the cornerstone in a 
successful Community Assistance  
Program.

Standard Flood Insurance Policy

Comments on the changes in the 
Standard Flood Insurance Policy (SFIP) 
focused cm four areas.

One of the areas receiving comments 
w as the proposal to pay policy building
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limits, where an insured building is 
flooded continuously for 90 days and it 
appears that flood damage will 
eventually reach those limits, without 
waiting for further damage to occur. One 
commentator supported the proposal 
without suggesting any change. A  
second commentator supported the 
proposal but suggested reducing the 90 
days to 30 days or even applying this 
procedure to properties in imminent 
danger of being continuously flooded. 
F E M A  continues to believe that the 90- 
day period is appropriate so no change 
has been made in this regard in the final 
rule. A  third commentator understood 
this proposal to be intended to deal with 
repetitive flooding and suggested that 
flood plain management measures could 
help reduce flood damage. The 
situations F E M A  has encountered that 
gave rise to this proposal did not involve 
repetitive flooding, and this is not what 
the proposal is intended to address. 
However, F E M A ’s Community 
Assistance Program is certainly 
available to assist communities with 
special flood plain management 
measures if needed. This commentator 
also questioned what would happen if 
the insured refused to sign the release 
provided for in the proposal. In that 
case, the procedure would not be 
available to that insured, and multiple 
claim payments would be made as new 
damage occurred (as is the case 
currently). This commentator also felt 
that the phrase "before the end of the 
policy term” in the last sentence needed 
to be clarified. F E M A  believes that both 
references to the policy term in the last 
sentence of this provision clearly are to 
the policy term during which the 
continuous flooding began so that this 
clarification is not needed. The first 
sentence of the provision has been 
revised for clarity, including clarifying 
that it does not apply to erosion 
coverage, and has also been revised to 
take into account the possibility of an 
over-insured building.

A  second area receiving a comment 
was the proposed addition of a 
definition of “base flood” to the SFIP. 
The commentator wrote, . . [this] 
definition of ‘base flood’ is misleading in 
that the freeboard requirement and, 
therefore, the base flood elevations used 
in § 65.10 ‘Mapping’, is actually the 
computed base flood elevation with the 
expected probability adjustment.”  The 
definition of “base flood” in the 
proposed rule is the same as that given 
by § 59.1 of the existing regulations. The 
proposed rule was not redefining this 
definition but was merely adding the 
definition to the Standard Flood 
Insurance Policy. It is evident from the

commentator’s citation that the 
commentator had confused the 
definition of “base flood" with the 
procedure that is to be followed to 
account for hydrologic uncertainties 
when an exception is being sought to the 
freeboard requirements for levees to be 
recognized as providing protection from 
the base flood. Since these procedures 
have no bearing on the definition of 
“base flood,” no changes have been 
made to this definition in the final rule.

A  third area was the proposed 
deletion of coverage for the expenses 
incurred in the removal of an insured 
mobile (manufactured) home away from 
the peril of flood. Three commentators 
recommended continuing to provide this 
coverage, with two of them stating that 
removing a mobile home is a safer and 
less expensive method of preventing 
flood damage than sandbagging. F E M A  
has reconsidered and has decided not to 
delete removal expense coverage for 
mobile homes. While removal expense 
coverage will apply to all insured 
property removed because of the 
imminent danger of flooding, a limit will 
be imposed on the amount of removal 
expense that is reimbursable. However, 
no deductible will be applied to this 
reimbursement. Reasonable expenses 
incurred by the insured in the temporary 
removal and storage of insured property 
will be reimbursable for buildings up to 
the amount of the minimum building 
deductible (currently $500) and for 
contents up to the amount of the 
minimum contents deductible (also 
currently $500). This change will have a 
delayed effective date as explained 
below.

A  fourth area receiving a comment 
was the need for printing new policy 
forms to reflect the changes being made 
to the SFIP. A  private insurance 
company participating in the Write- 
Your-Own Program of the NFIP  
suggested handling these changes to the 
SFIP in a w ay that avoids the need for 
printing new policy forms. While F E M A  
understands the complications and 
expenses involved in printing new  
policy forms, it believes that this is, 
nonetheless, the best w ay to proceed to 
assure that policyholders receive notice 
of the changes to their flood insurance 
coverage. However, to allow more time 
for new policy forms to be printed, the 
effective date of the SFIP changes in this 
rule that restrict coverage has been 
delayed until January 1,1987. The other 
SFIP changes in this rule— those that are 
liberalizations of coverage or are 
clarifications of coverage or are of an 
editorial nature— will be effective 
October 1,1986. Under the 
Liberalization Clause of the SFIP

(Article IX  of the Dwelling Form and 
paragraph I of the G E N E R A L  
C O N D IT IO N S  A N D  P R O V ISIO N S  
section of the General Property Form), 
these liberalizations of coverage will 
apply to all claims arising on and after 
October 1,1986, regardless of the date of 
issue of the policy involved.

The following SFIP changes (and one 
related change to § 61.5) in Part 61 will 
be effective January 1,1987 
(corresponding changes to the Dwelling 
Form, the General Property Form, and 
§ 61.5 are listed together):

1. The change to the definition of 
“Direct Physical Loss by or from Flood” 
in Article II—Definitions of Appendix 
A (l) (item 12.c of this rule) and to the 
D EFIN IT IO N S section of Appendix A(2) 
(item 13.e of this rule).

2. The change to paragraph C  of 
Article V —Property Not Covered of 
Appendix A (l) (item 12.k of this rule).

3. The change to paragraph D of 
Article V-Property Not Covered of 
Appendix A (l) (item 12.1 of this rule) 
and the change to paragraph D of the 
PROPERTY N O T  C O V E R E D  section of 
Appendix A(2) (item 13.1 of this rule).

4. The removal of paragraph D of 
Article VI-Deductibles of Appendix A(l) 
(item 12.q of this rule); the removal of 
paragraph D of the D ED U CTIBLES  
section of Appendix A(2) (item 13.q of 
this rule); and the change to § 61.5(d) 
(item 9.a of this rule). These changes 
relate to the changes in 1 above.

5. The change to paragraph H  of 
Article VIII-General Conditions and 
Provisions of Appendix A (l) (item 12.v 
of this rule) and the change to paragraph 
G  of the G E N E R A L  C O N D IT IO N S  A N D  
P R O V ISIO N S section of Appendix A(2) 
(item 13.r of this rule).

Mapping Changes in the Proposed Rule

Section 61.12 contains procedures for 
applying section 1307(e) (commonly 
referred to as the “Brooks Amendment”) 
of the National Flood Insurance A ct of 
1968, as amended, which grants 
communities relief from insurance 
premiums based on adequate progress 
towards completion of federally funded 
flood protection systems. Adequate 
progress is defined in terms of project 
cost as 100 percent authorized, 60 
percent appropriated, 50 percent 
expended, and 50 percent of physical 
feature construction completed. A  
complicating factor of § 61.12 is that it 
does not address the applicability of the 
flood plain management provisions of 
§ 60.3. F IA  has established the 
procedure of designating areas affected 
by § 61.12 determinations as Zone A99, 
which in effect reduces insurance 
premiums and relaxes flood plain
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management criteria in recognition of 
the protection to be provided by the 
flood protection system under 
construction.

To support both the provisions of 
section 1307(e) of the A c t and the 
provisions of die A c t relating to 
actuarial soundness and effective flood 
loss reduction, determinations under 
§ 61.12 should include a  review of the 
construction status of all critical 
physical features within the flood 
protection system under consideration. 
Consideration of each critical physical 
feature will assure that unreasonable 
§ 61.12 applications are not made for 
structures that will not provide flood 
protection for extended periods erf time. 
To promote a reasonable and abjective 
means of making decisions relating to 
§ 61.12, F IA  must further clarify the 
original requirement that a flood 
protection system’s physical features be 
under construction and be 50 percent 
completed to mean that a ll of the critical 
features (i.eM physical features) 
comprising a flood protection system 
must be under construction and 50 
percent completed. A  critical feature 
was defined in the proposed rate as an 
integral and readily identifiable part of the flood protection system without 
which the flood protection provided by  the entire system would be 
compromised.

For example, a large project such as a  
hurricane flood protection project often 
consists of many different features such 
as levee sections, flood walls, and flood 
gates. For such a system to be 
considered under the provisions o f  
§ 61.12, the proposed rule required that 
each of these critical features must be 
under construction and 50 percent 
complete. The approach o f reviewing the 
completion status of each critical 
feature, instead of only assessing the 
entire flood protection system's 
construction completion level as a unit, 
will allow more structured decision 
making in § 81.12 applications; will 
assure that adequate progress is being 
made toward an effective flood 
protection system and will assure that 
the design level of protection will be  
achieved within a reasonable period of 
time after insurance rates are reduced 
and nonstructural flood plain 
management requirements are relaxed. 
This was the intention of section 1307(e) 
of the National Flood Insurance A ct of 
1968, as amended.

The flood risk data published in NFIP  
maps and Flood Insurance Study (FIS) 
reports form the technical basis for the 
administration of the NFIP in each flood- 
prone community in the nation. These 
data provide the basis for flood plain

management measures required of each 
community participating in the NFIP, as 
well as the basis for actuarial flood 
insurance premiums. Although the 
preparation of N FIP maps and FIS  
reports is subject to rigorous technical 
standards« it is recognized that 
improvements in techniques used to 
estimate flood risks, changes in physical 
conditions in flood plains o f  watersheds, 
and availability of new technical data 
may necessitate revisions of the maps 
and studies.

In making such revisions, there must 
be adherence to the same engineering 
standards applied in the preparation of 
the original map and FIS report. When  
requesting changes to NFIP maps and 
F IS  reports, adequate supporting data 
must be submitted. These data allow  
F E M A  to review and evaluate the 
requests and to carry out its 
responsibility to ensure that the 
information to be presented is 
scientifically and technically correct.

A  great deal of time and effort is  
expended by individuals, communities, 
and F E M A  in obtaining the technical 
information needed to evaluate requests 
for changes to the N FIP maps. The 
proposed rule provided mere detailed 
information on the types o f  supporting 
data that F E M A  needs to review and 
evaluate requested map changes.

The granting o f revisions to N FIP  
maps without specifications for the 
placement o f fill has been a concern in 
the past. The basis of this concern is 
threefold. First, improperly protected fill 
can be subject to scour and erosion 
which can result in the exposure o f  the 
structure to damages due to 
undermining. Second, improperly 
compacted fill can settle, fir extreme 
cases this could result in tire fill surface 
subsiding below the base flood 
elevation (BFE) or in major structural 
damage to the building if differential 
settling occurs. Third, the removal of 
property from die flood plain permits the 
construction of homes with non- 
floodproofed basements. These 
basements can suffer significant 
damages due to hydrostatic pressure if 
the fill that is used is highly permeable 
or improperly compacted.

B y establishing criteria requiring that 
fill be engineered to ensure its 
permanency, adverse impacts such as 
those mentioned will be minimized as a  
condition of granting a map revision.
The proposed rule had requirements for 
compaction and density o f fill layers, 
elevation of fill, and adequate protection 
of fill slopes. A  certification from a 
community’s NFIP permit official a 
registered professional engineer, or an 
accredited soils scientist that these

requirements have been met was 
required by the proposed rule.

The degree of protection afforded by a 
levee system is never known precisely 
because of the uncertainties involved in 
establishing the base flood elevations 
and the structural stability o f the levee 
itself. Therefore, levee systems must 
meet certain requirements to be 
recognized by the N F IP  as providing 
protection from the base flood. In this 
regard, the proposed rule provided 
requirements for the treatment of 
earthen riverine and coastal levees 
involving: (1) Design, including 
freeboard requirements, closures, 
embankment protection, stability, 
settlement, and interior drainage; (2) 
operation, including closures and  
interior drainage; and (3) maintenance.

Freeboard is required to offset the 
hazards that might arise from 
underestimation o f the base flood 
elevations as a result of uncertainties in 
the hydraulic and hydrologic analyses. 
The freeboard must be sufficient to 
protect against overtopping and to 
ensure the structural stability of the 
levee system under the loading 
conditions expected to occur during the 
base flood.

Under the proposed rule, a levee 
system, that involves closure devices 
would only be recognized if these 
devices are appropriately designed and 
are structurally a part of the levee 
system. Sandbags would not be 
recognized for this purpose. The design 
and operation of these devices must 
ensure the structural stability of die 
levee system.

The proposed rude also prescribed 
requirements for analyses which 
demonstrate that appreciable erosion of 
the levee embankment will not occur 
during the base flood; that seepage 
during loading conditions associated 
with the base flood will not jeopardize 
embankment or foundation stability; 
that the potential and magnitude of 
freeboard loss resulting from levee 
settlement is not critical; that facilities 
to eliminate flooding due to interior 
drainage are adequate; and that 
operation and maintenance 
requirements are sufficient to ensure 
continuation of the protection afforded 
by the levee as designed and 
constructed. Under the proposed rule, 
F E M A  could require that other factors, 
in addition to those listed in the 
proposed rule, be considered in certain 
situations.

The accuracy of the flood plain 
boundaries shown on N FIP  maps is  
limited by the scales at which maps are 
prepared and by the topographic data 
available to prepare them. These
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limitations may result in structures or 
parcels of land being incorrectly 
included in an area of special flood 
hazard. W hen alteration of topography 
(i.e., earth fill) has not occurred since 
the effective date of the first NFIP map 
and it is demonstrated that the property 
has been inadvertently included in an 
area of special flood hazard, a Letter of 
Map Amendment may be granted 
removing the property from the area of 
special flood hazard.

The proposed rule clarified Part 70 by 
eliminating its application in situations 
where there has been alteration of 
topography since the effective date of 
the first NFIP map showing the property 
within the area of special flood hazard. 
Also, a statement was inserted 
referencing Part 65 if alteration of 
topography has occurred.

To further clarify the regulations, the 
definitions of “ critical feature” , “ levee” , 
and "levee system” were added. The 
definitions of “ mean sea level” and 
"water surface elevation” were revised 
to include reference to the N G V D  of 
1929.

Comments on Mapping Changes
O f the 61 sets of comments received,

27 commentators addressed the 
proposed mapping changes in about 33 
different areas. Comments received on 
the proposed mapping changes have 
been consolidated and are discussed 
below.

Comments on § 61.12
One commentator agreed with the 

proposed clarifications to § 61.12 and 
especially with the clarification 
provided on “ critical features.”

One commentator suggested that 
§ 61.12 should also make allowance for 
relief from insurance premiums based 
on adequate progress toward 
completion of locally  funded flood 
protection systems. Section 61.12 is 
based on Section 1307(e) of the National 
Flood Insurance A ct of 1968, as 
amended. Public Law 93-383, which 
added paragraph (e) to section 1307, is 
more commonly known as the “Brooks 
Amendment.”  The Brooks Amendment 
requires the Federal Insurance 
Administrator to make allowances for 
relief from insurance premiums based 
on adequate progress toward 
completion of flood protection systems. 
The proposed rule did not add the 
limitation that considerations of 
adequate progress only be applied to 
federally funded flood protection 
systems. This requirement was specified 
by the regulations that existed prior to 
the proposed rulemaking and is 
consistent with the intent of Congress 
when it enacted the Brooks Amendment.

A s can be seen from a quote from the 
Congressional Record  in a subsequent 
paragraph of this discussion, the Brooks 
Amendment was enacted to provide 
relief to a small district in Texas where 
a flood control project had been 
substantially completed at the time of 
the enactment of the Brooks 
Amendment. The flood control project 
alluded to in this quotation was 
federally-funded and the language of the 
amendment clearly applies to the 
Federal process of authorization and 
appropriation. To act as suggested by 
the commentator is not authorized by 
this statute.

Two commentators objected to the 
definition of adequate progress and saw  
no reason for granting any relief from 
insurance rates until the total project is 
100% complete and certified as adequate 
by a registered professional engineer. 
The proposed rule did not add a 
definition of “ adequate progress” as it 
had been previously defined by existing 
regulation. In addition, the Brooks 
Amendment provides the specific 
definitions the Federal Insurance 
Administrator shall use in making 
“ adequate progress” determinations. To 
act differently, as was suggested, is not 
authorized by the Brooks Amendment.

One commentator took exception to 
the clarification proposed in 
§ 61.12(b)(4) stating that the inclusion of 
the requirement for all critical features 
to meet the “ adequate progress” 
definitions of the Brooks Amendment 
would violate its mandate and spirit. 
The mandate and spirit of the Brooks 
Amendment can be gleaned from the 
following quote from the Congressional 
Record  (House, June 20,1974, page 
20309) that was made by the sponsor of 
the Brooks Amendment prior to its 
enactment.This amendment will allow an area where a flood control project is substantially completed and which has not been delayed through any fault of the local sponsors to continue to receive flood insurance coverage at the subsidized rate.This problem arises in a unique case in my district in Texas. It is my understanding that this will not have any material effect on the proposed legislation or on the overall flood insurance program other than to prevent undue hardship to a small area of Texas.

A  “ critical feature” means an integral 
and readily identifiable part of a flood 
protection system, without which the 
flood protection provided by the entire 
system would be compromised. To 
permit the definition of “ adequate 
progress” to be applied to a flood 
protection system without first 
determining that all critical features are 
substantially completed, as has been 
suggested by the commentator, would

not be in keeping with the spirit and the 
letter of the Brooks Amendment in that 
such action would have a material effect 
on the flood insurance program. If the 
commentator’s suggestion were 
implemented, the Federal Insurance 
Administrator would no longer have 
assurances that adequate progress is 
being made toward an effective flood 
protection system and that the design 
level of protection would be achieved 
within a reasonable period of time after 
insurance rates are reduced and 
nonstructural floodplain management 
requirements are eliminated. This is true 
because if the system were viewed only 
in the context of percentage completion 
without reference to critical components 
then credit could be given to such a 
system even though no progress was 
being made on critical components 
necessary to provide flood protection.

General Comments on Part 65

Two comments were received 
strongly supporting the requirements of 
the proposed rule for certification of fill 
and the inclusion of the requirements for 
revision of special flood hazard areas, 
base flood elevations, floodways, and 
the mapping of areas protected by 
levees. The commentators noted that the 
requirements of proposed rule are 
currently covered by operating 
procedures within the Agency.

Comments on Data Submissions

Two commentators expressed an 
opinion that communities should be 
responsible for notifying F E M A  of any 
changes that affect flooding conditions 
regardless of when the information 
became available. The Agency shares 
the opinion that data should be 
submitted as early as possible but 
retained the phrase “within six months 
of the date that such information 
becomes available . . .”  in the proposed 
rulemaking to establish a suspense date 
for receipt of this information to insure 
administrative efficiency. However, to 
clarify the intent of this regulation, the 
final rule will be changed to read:As soon as practicable, but not later than six months after the date that such information becomes available, a community shall notify . . .

Two commentators noted that § 65.4 
provides communities with the right to 
request changes to an effective map 
because of changes in a community’s 
corporate boundaries. These 
commentators expressed an opinion that 
the Agency should require communities 
to notify F E M A  of any and all changes 
in their corporate boundaries. A  
mandatory reporting requirement on 
corporate boundary changes already
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exists under § 60.2(f) and § 64.4(b) in the 
current regulations. Since this provision 
exists, there is no need to modify the 
language o f § 65.4 to incorporate it.

Two commentators expressed the 
opinion, “where states have jurisdiction 
over the adoption and amendment of 
floodplain ordinances, including maps, 
state concurrence on these changes 
should be required as a condition of 
submittal.”  l l ie  Agency recognizes that 
where states or local communities have 
adopted floodplain management 
regulations that are more comprehensive 
than the minimum Federal critéria 
specified by Part 60, that these criteria 
take precedence. However, the 
delineation of areas of special flood 
hazard and the establishment of base 
flood elevations remain a F E M A  
responsibility and are based on the 
physical conditions existing at the time 
the map is created or revised. Since it is 
the responsibility of F E M A  to assure 
that flood mapping accurately 
represents current risks, revisions to 
areas of special flood hazard or base 
flood elevations based on existing 
conditions cannot be held in abeyance 
pending reviews by other levels of 
government. Section 65.7(b)(3) does 
require state approval prior to floodway 
revisions where state jurisdiction is 
involved.

Comments on Revising Maps Without 
BFE Changes

Two commentators opined that § 65.5 
should be expanded to allow  
communities to request map revisions 
based on topographic data where no 
physical changes have occurred in the 
floodplain. It was the Agency’s intent to 
also permit this action when no fill has 
been placed and the natural grade is 
above the base flood elevation (BFE). 
The final rule incorporates this 
clarification.

One commentator asked for a 
clarification of the procedures F E M A  
follows in determining whether a parcel 
of land or a structure shall be excluded 
from the special flood hazard area 
(SFHA). The phrase, “ special flood 
hazard area”  means the same as “ area 
of special flood hazard” which is 
defined at § 59.1. If a legally defined 
parcel of land is to be excluded from the 
SFHA, then the entire parcel of land 
must be at or above the BFE. If a 
structure is to be excluded from the 
SFHA, then the entire structure, 
including the basement, if any, must be 
at or above the base flood elevation. A  
determination of exclusion for a 
structure is made by comparing the 
elevation of the first floor and lowest 
adjacent grade to the structure with the 
elevation of the base flood. This

clarification has been added to the final 
rule at §§ 65.5(a)(3), 65.5(a)(4), and 70.4.

Two commentators suggested that 
F E M A  may wish to consider that 
changes to maps only be made where 
the physical changes resulting from a fill 
in the floodplain are contiguous to lands 
outside the floodplain. The Agency  
recognizes the concern for evacuation 
routes during periods of flooding implicit 
in the suggestion, but has no technical 
basis for distinguishing a difference in 
floodplain status between properties 
under these conditions.

One commentator recommended that 
the proposed rule include, in the 
placement of fill provision [§ 65.5(a)] 
that contact is made with the U .S . Army 
Corps of Engineers when discharges or 
dredged or fill material into regulated 
waters may be involved. The existing 
regulations, § 60.3(a)(2) already require 
the contact suggested by the 
commentator by requiring that the Chief 
Executive Officer of the community 
review all proposed developments to 
assure that all necessary permits have 
been received from those governmental 
agencies from which approval is 
required by Federal or state law.
Specific mention is made here of Section 
404 of the Federal W ater Pollution 
Control A ct Amendments of 1972.

One commentator voiced agreement 
with the changes suggested by the 
proposed rule, specifically ". . . the 
strengthening of the policy on the use of 
fill.”

One commentator noted that the 
requirement to certify the compaction of 
fill would make monitoring and 
enforcement unnecessarily difficult and 
imposes undue hardship on residents. 
The commentator remarked that it 
would mean extra cost to obtain a 
certified test and that there were many 
areas where this type of test cannot be 
locally obtained. The Agency recognizes 
that this is a valid concern and there 
may be instances where the certification 
of die compaction of fill may be 
expensive and difficult for an individual 
homeowner to obtain.

The requirements of § 65.5(a)(6) have 
been rewritten to provide an exemption 
to individual home or property owners 
who submit a request to gain exclusion 
from an area of special flood hazard for 
a single structure or a single lot that has 
been elevated by the placement of fill. 
These persons are encouraged to take 
note of the provisions of this section and 
are urged to reduce their vulnerability 
and exposure to flooding by voluntarily 
complying with the design standards 
specified therein to the extent possible.

Comments on Certification 
Requirements

Two commentators submitted several 
comments on the certification 
requirements of § 65.5(b), 65.6(f), 65.7(d), 
and 65.10(e) noting, among other things, 
that in some instances the certifications 
sought were “performance guarantees”  
and that the certifications should be 
limited to only the accuracy of the 
information provided.

In general, §§ 65.5(b), 65.6(f), 65.7(d), 
and 65.10(e) of the proposed rule state 
that the technical information submitted 
in support of a request for a revision to 
an effective F E M A  map must be 
certified by a registered professional 
engineer or licensed land surveyor. This 
information, which usually consists of 
topographic maps, survey data, as-built 
plans, and engineering analyses, is 
usually-submitted, not by disinterested 
parties, but rather by those who stand to 
gain in some w ay from the requested 
revisions. Given that F E M A  is 
responsible for the information 
presented on its maps, and because this 
information is used for insurance 
purposes and for floodplain 
management decisions, F E M A  must be 
assured that the information used to 
revise flood insurance maps is as 
accurate as possible. The required 
certification provides this assurance. It 
would be irresponsible of F E M A  to 
proceed with map revisions in the 
absence of such certifications. Also, the 
lack of certifications could lead to 
extensive requests for corroborating 
information, therefore causing 
unnecessary delays and expenses in 
maintaining F E M A  maps as accurate 
sources of flood risk information. Thus, 
the requirement for certification of the 
information submitted to support 
requests for map revisions is necessary, 
and should be included in the rule.

The intent of the requirement is not to 
extract from the person or agency 
providing the information a guarantee 
that flood protection structures will 
function as intended or that specific 
areas will not be subject to flooding. The 
intent, rather, is for F E M A  to be assured 
that the person or agency provides data, 
analyses or other information in 
accordance with sound practices 
established by the engineering 
profession.

Section 62.2 has been amended to 
include a definition of certification for 
the intent and purposes Part 65. This 
definition is cross-referenced under 
§§ 65.5(c), 65.6(f), 65.7(d) and 65.10(e).
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Revision of BFEs

Three commentators noted that the 
wording of § 65.6(a)(2) was difficult to 
understand regarding the tie-in to areas 
not affected by the revision. The Agency  
has rephrased § 65.6(a)(2) in the final 
rule to improve its readability.

One commentator concerned with the 
requirement that revision requests must 
demonstrate that topographic changes 
do not encroach in the floodway, asked 
about raising existing levees within the 
floodway. Before a community could 
encroach upon its floodway by adding 
fill materials to the existing levee, die 
community would first have to request a 
revision to its regulatory floodway and 
demonstrate that the loss of conveyance 
created by the additional fill materials is 
offset by other actions the community 
proposed to take to restore the lost 
conveyance.One commentator expressed opposition to using “confidence limit" criteria just for discharges and stated that this should apply to the three foot levee freeboard requirement as well.
The “ confidence limit" approach is one 
measure of uncertainty. The proposed 
rule does not preclude a person seeking 
an exception from the three foot levee 
freeboard requirement from using this 
technique or any other valid measure to 
establish the level of uncertainty in the 
water surface elevation profile of the 
base flood.

Two commentators expressed a desire 
for the establishment of generalized 
criteria under which flood levels could 
be increased by more than the amount 
specified under the Agency’s floodway 
regulations provided the rights of 
property owners affected by the 
increase are protected. This topic was 
not within the scope of the proposed 
rulemaking. The Agency has taken this 
matter under advisement and is 
formulating a position which could be 
the subject of future rulemaking during 
F Y 1988.

Comments on Use of Original Computer 
Model

Sections 65.6(a)(8) and 65.7(c)(2)(i) of 
the proposed rule required the use of the 
same hydraulic computer model used in 
preparing the effective Flood Insurance 
Rate Map and Flood Boundary 
Floodway Map when revisions to these 
maps are proposed. More comments 
were received on this requirement than 
on any other portion of the proposed 
rulemaking on mapping changes. 
Commentators noted that the original 
model and data are sometimes not 
available or outmoded because of 
natural and man-made changes in the 
floodplain as well as because of

improvements made in computational 
methodologies. These commentators 
were also concerned because the 
wording of the proposed rule also 
implied that the exact same computer 
model, not the same hydraulic model, 
must be used in preparing the revisions. 
The Agency recognizes these concerns. 
F E M A ’s intention in requiring the use of 
the original hydraulic computer model is 
to ensure consistency and to prevent the 
introduction of discrepancies that may 
be attributable to model differences. The 
final rule clarifies the Agency's intent 
with regard to the use of the original 
model and provides an alternative when 
it is no longer available.

Comments on Flood w ay Revisions
One commentator suggested that 

§ 65.7(c)(2)(iii) of the proposed rule read 
as follows, “The floodway limits must 
be set so that the combined effects of 
past and proposed encroachments and 
the new floodway limits do not increase 
the effective base flood elevations by 
more than the amount specified in . . .”  
Once a new floodway is established any 
proposed encroachments must not result 
in any increase in flood levels or the 
entire purpose of a floodway would be 
defeated. No change has been made in 
the rule since such a change would 
circumvent the purpose of establishing 
floodways.

One commentator noted that the 
proposed rule at § 65.6(a)(3) stipulates 
that revisions o f Base Flood Elevations 
(BFEs) cannot be made based on the 
effects of proposed projects or future 
conditions. This commentator 
apparently interpreted this language to 
preclude any highway activity that 
would result in a change in BFEs. The 
commentator misinterpreted these 
provisions. Section 65.6(a)(3) simply 
states that only those projects that are 
in place and effectively functioning can 
be used as the basis for a map revision. 
Proposed projects will only result in a 
map revision when they have achieved 
“ as-built" status.

One commentator stated that 
§ 65.7(c) (2)(iii) implies no increase to 
effective BFEs more than the limits 
stated and suggested that this section be 
crossed referenced to § 65.7(b) since the 
effective elevations could be in error. 
Since § 65.7(c) addresses only those 
changes not affecting base flood 
determinations, the Agency believes this 
to be an unnecessary cross reference.

Comments on Review and Response by 
the Administrator

One commentator suggested that the 
response time of the Administrator be 
limited to 30 days instead of the 90 days 
shown under § 65.9. A ll requests for

revisions are processed by the Agency  
as expeditiously as possible. M any are 
granted within the 30 day period 
suggested by the commentator, but 
because of the complexity of the 
technical evaluation and the 
cartographic effort that must be 
expended in responding to these 
requests it is virtually impossible to 
process all of them within the suggested 
timeframe. No change has been made to 
the provisions of § 65.9 by the final rule.

Comments on Mapping of Areas 
Protected by Levees

Five commentators expressed 
objections to the criteria of § 65.10 
noting in their opinion, that levees 
providing protection, albeit less than 
100-year protection, mitigate flood 
losses and thought that these levees 
should be credited for insurance rating 
purposes. These comments are beyond 
the scope of the proposed rulemaking. 
The proposed rulemaking was limited to 
the specification of criteria for the 
recognition of levees that provide 
protection against the 100-year, or base 
flood for the purpose of identifying areas 
of special flood hazard. The proposed 
rulemaking does not address criteria or 
the establishment o f actuarial rates for 
levees providing lesser degrees of 
protection. However, the Agency has 
taken this matter under advisement. It is 
in the process of considering individual 
community rating criteria that may 
incorporate consideration of levees that 
provide less than 100-year protection. 
Such criteria would be the subject of 
future rulemaking.

Four commentators opposed the three 
foot freeboard requirement for levees 
and stated that the proposed rule needs 
to be more flexible in addressing area- 
specific circumstances associated with 
an individual river system. Only a small 
percentage of all earthen levees built 
with crown elevations at the computed 
100-year, or base flood, elevation can be 
expected to provide protection to the 
event that has a true one percent annual 
exceedance probability because of the 
uncertainty involved in establishing 
flood elevations, changing hydrologic 
and hydraulic conditions, and the 
possibility the levee will fail structurally 
before it is overtopped. The freeboard 
requirement is intended to compensate 
for these uncertainties. Recognizing a 
levee system as providing 100-year 
protection on an NFIP map has the net 
effect of removing all floodplain 
management requirements, lender 
notification requirements, and insurance 
purchase requirements within the area 
protected by the levee. It is because of 
these far-reaching impacts that the



Federal Register / Vol. 51, No. 164 / Monday, August 25, 1986 / Rules and Regulations 30305

Agency has established procedures to 
recognize only levees that are properly 
engineered, structurally sound, and have 
a reasonable expectation of providing 
the design level of 100-year protection. 
FEM A first promulgated the levee 
freeboard requirements in an interim 
levee policy dated February 10,1981 and 
has been operating under that policy 
since that time. The requirement for a 
three foot freeboard is consistent with 
that specified by the Corps of Engineers 
in Engineering Manuals 1110-2-1913 and 
1110-2-1601, Design and Construction of 
Levees and Hydraulic Design of Flood 
Control Structures, respectively. It is 
also consistent with the findings of the 
National Academ y of Science report 
entitled, “ A  Levee Policy for the 
National Flood Insurance Program,” 
wherein it was recommended that new  
levees should be recognized for the 
purpose of reducing insurance rates 
where they provide protection against 
100-year or larger floods and where they 
meet specified structural design criteria 
including freeboard.

The rulemaking is flexible in 
addressing area-specific circumstances. 
These regulations specify an exception 
process whereby the freeboard 
requirements would be relaxed if the 
community or levee owner can 
demonstrate that protection from the 1 
percent chance flood can be reasonably 
assured with a lesser freeboard. To do 
so, the party seeking the exception must 
demonstrate that the uncertainties in the 
base flood elevations and their impact 
on the structural stability of the levee 
itself are relatively small.

Also, the minimum freeboard 
requirements can be waived if a Federal 
agency with responsibility for levee 
design certifies that the levee has been 
adequately designed, constructed and 
maintained to provide protection against 
the base flood.

One commentator noted that the 
freeboard requirement for coastal levees 
would be difficult to establish and 
suggested the proposed rule be modified 
by either omitting the parenthetical 
phrase “whichever is higher" or by 
specifying an acceptable methodology 
for determining wave periods. The 
commentator then continued with a 
discussion of the relative merits of 
different methodologies. It is evident 
from the commentator's suggestion that 
the commentator does not have a 
problem with the criteria provided an 
acceptable methodology is used in 
establishing its parameters. The debate 
of alternative methodologies is beyond 
the scope of this rulemaking and the 
intent of the provision at 
§ 65.10(b)(l)(iii). The Agency will

establish or refine acceptable 
methodologies as it has in the past for 
other study aspects through 
coordination and consultation with 
entities having the cognizant expertise, 
or with the scientific and professional 
community.

One commentator suggested a 
revision to § 65.10(b)(6) to “ include high 
ground water behind the levee system 
which results from prolonged flooding 
on the river side of the levee system, 
especially if damage from such high 
ground water is not eligible for flood 
insurance coverage.”  The Agency was 
unable to interpret this suggestion or to 
put it into context so that it could be 
evaluated for possible inclusion into the 
rulemaking.

One commentator thought it was 
inappropriate for F E M A  to recognize a 
large structural project as providing 
protection from the base flood on NFIP  
maps and then to reduce insurance rates 
and eliminate floodplain management 
requirements in the protected area. The 
commentator based his supposition on 
the fact that hurricane flood protection 
projects are susceptible to damage and 
failure by coastal storms and erosion 
and that susceptibility to failure may be 
compounded by the long term 
maintenance needs of these projects 
which may be beyond the financial 
capabilities of most local governments. 
The Agency recognizes that such 
systems are susceptible to damage from 
coastal storms and the effects of wind, 
wave and water action and has included 
provisions in the design criteria to 
require that the system provides 
adequate protection. Included in these 
criteria are requirements for analyses 
that demonstrate that no appreciable 
erosion of the levee embankment can be 
expected during the base flood, as a 
result of either water currents or waves, 
and that the anticipated erosion will not 
result in the failure of the levee 
embankment or foundation. The rule 
also requires an officially adopted 
maintenance plan before a levee will be 
recognized as providing protection from 
the base flood. The maintenance 
activities to be performed must be under 
the jurisdiction of a Federal or state 
agency, an agency created by Federal or 
state laws, or an agency of a community 
participating in the NFIP.

The same commentator cited recent 
studies that predict sea level rises in the 
range of 3 to 6 feet over the next 100 
years and expressed the concern that 
proposed rule appeared to be treating 
coastal levees as if sea level rise is not 
occurring. The Agency recognizes that 
most authorities agree that the sea level 
will rise during the next century, but

also recognizes that there is much 
disagreement when it comes to 
quantifying the expected rise. The 
values cited by the commentator are the 
greatest expected. The Agency is limited 
to mapping conditions as they exist at 
the time of the study because the studies 
are used to establish actuarial insurance 
rates that must reflect the existing risk 
for the area in question. The Agency has 
a maintenance program of keeping flood 
risk data current and accurate through 
map revisions and restudies. Even if 
restudies were conducted for an area 
once every 20 years, the restudy process 
will be sufficient to keep flood hazard 
identifications current with the slowly 
changing risk induced by sea level rise.

Comments on Mapping Definitions

One commentator suggested that the 
term “ accepted engineering standards” 
to be found in § 59.1 under the proposed 
definitions for “Levee” and “Levee 
System” needs to be clarified, 
referenced and better specified—  
especially regarding the freeboard issue. 
Clarification regarding the freeboard 
requirements have been provided 
elsewhere in the section addressing 
comments received on the proposed 
rule. The terms “ accepted engineering 
standards” and “ sound engineering 
practices” appear in the literature with 
the latter being cited more frequently 
when the intent is to convey that the 
actions of a registered professional 
engineer would pass the scrutiny of, or 
meet with, the approval of a peer board 
of review. Since the latter is slightly 
more favored by the literature, the 
definitions of “Levee” and “Levee 
System” will be revised by the final rule 
to incorporate the phrase “ sound 
engineering practices.”

One commentator voiced the concern 
that the revised definition of “mean sea 
level” to be the National Geodetic 
Vertical Datum of 1929 (NGVD) or other 
datum could possibly lead to confusion 
if the “ other datum” is not specified on 
the Flood Insurance Rate Map (FIRM). 
The FIRM  always specifies the datum to 
which the Base Flood Elevations (BFEs) 
are referenced. In the vast majority of 
instances, the FIRM  is referenced to 
N G V D . In those rare instances when a 
FIRM  is referenced to another datum, 
particular care is taken to ensure that 
the FIRM  bears a reference to the datum 
used in a prominent and conspicuous 
place.

Changes in the Final Rule From the 
Proposed Rule for Mapping

The final rule contains the following 
changes in regard to the mapping 
changes described in §§ 59.1 and 61.12
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and Parts 65 and 70 o f , the proposed rule 
published on March 28,1986:

1. The definitions of “Levee” and 
“Levee System” of § 59.1 have been 
refined by replacing the phrase 
“ accepted engineering standards” with 
“sound engineering practices” which is 
more commonly used in the literature.

2. The requirement to submit new  
technical data under § 65.3 was changed 
to read “A s  soon as practicable, but in 
no event later than six months after the 
date that information becomes 
available . . .” This change was made 
to place emphasis on the administrative 
need for the timely submission of data.

3. A  new paragraph (b) was added to 
§ 65.5 and the paragraph (b) of the 
proposed rule was redesignated (c). This 
addition was made to provide 
communities with an opportunity to 
request map revisions that are solely 
based on new or improved 
topographical maps.

4. Sentences have been added to 
§§ 65.5(a)(3), 65.5(a)(4), and 70.4 to 
describe how determinations will be 
made as to whether entire parcels of 
land or structures should be excluded 
from the area of special flood hazard 
(100-year floodplain).

5. A  definition of “ certification” by a 
registered professional engineer or other 
party has been added to § 65.2 and is 
incorporated by reference in § § 65.5(c), 
65.6(f), 65.7(d), and 65.10(e).

6. The Agency has added language to 
the rule at § 65.5(a)(6) to alleviate the 
economic burden individual home and 
property owners would have otherwise 
incurred in complying with the design 
criteria for the placement o f fill.

7. The Agency has added a new  
paragraph (7) to § 65.5(a). This change 
was necessary to be consistent with
§ 65.6(a)(10) which denies map revision 
requests when it i6 demonstrated that 
topographic changes in the floodplain 
have caused an encroachment of the 
floodway.

8. Section 65.6(a)(8) has been revised 
to provide the map revision requestor 
with an alternative to using the original 
hydraulic computer model which may no 
longer be available.

9. Section 65.7(c)(2)(ii) has been 
revised to provide the map revision 
requestor with an alternative to using 
the original hydraulic computer model 
which may no longer be available or is 
inappropriate to use.

10. The Agency has revised § 65.10(b) 
to clarify its intent in specifying design 
criteria.

In addition to the changes described 
above the final rule also made a few  
minor editorial or typographical 
corrections to the proposed rule.

Three commentators took exception to 
F E M A ’s finding that the establishment 
of levee design criteria by the proposed 
rule would not have a significant 
economic impact. Two of these three 
commentators also took exception with 
the finding that the rule does not have 
significant environmental impact and 
requested that an environmental impact 
statement be prepared and circulated 
for public comment. The basic reason 
cited for taking exception to F E M A ’s 
findings would be the costs these three 
communities might incur in 
implementing the levee design criteria to 
have a levee recognized as providing 
100-year flood protection.

The rule does not advocate or 
encourage levee construction. Nor does 
it set any mandatory requirements for 
levee construction. It provides criteria 
for evaluating when existing or new  
levees should be recognized as 
providing protection from the 100-year 
flood for purposes of identifying areas of 
special flood hazard on NFIP maps.

F E M A  recently completed a levee 
inventory of about 12,200 communities. 
These were all the communities that had 
an effective FIRM . About 6.7% of these 
communities, or 816, had levee systems 
providing 100-year or greater flood 
protection. This percentage would 
support F E M A ’s finding that, even 
though the rule does not advocate 
construction of flood protection systems 
and compliance with the criteria is 
voluntary, the rule does not have a 
significant economic impact on a 
substantial number of entities and, 
therefore, a regulatory flexibility 
analysis is not required.

In addition to the changes discussed 
above that this final rule made to the 
proposed rule, some changes of an 
editorial nature were also made.

F E M A  has determined, based upon an 
Environmental Assessment, that this 
rule doesr not have significant impact 
upon the quality of the human 
environment. A s  a result, an 
Environment Impact Statement will not 
be prepared. A  finding of no significant 
impact is included in the formal docket 
file and is available for public 
inspection and copying at the Rules 
Docket Clerk, Office of General Counsel, 
Federal Emergency Management 
Agency, 500 C  Street, SW ., Washington, 
D C  20472.

This rule does not have a significant 
economic impact on a substantial 
number of small entities and has not 
undergone regulatory flexibility 
analysis.

This rule is not a “major rule" as 
defined in Executive Order 12291, dated 
February 27,1981, and, hence, no 
regulatory analysis has been prepared.

F E M A  has determined that this rule 
does not contain a collection of 
information requirement as described in 
section 3504(h) of the Paperwork 
Reduction Act.

List of Subjects in 44 C F R  Parts 59,60, 
61,65,70, 73, and 76

Flood insurance, Flood plains, Grant 
programs, National resources, 
Intergovernmental relations.

Accordingly, 44 C F R  Chapter 1, 
Subchapter B is amended as follows:

PART 59—GENERAL PROVISIONS

1. The authority citation for Part 59 
continues to read as follows and all 
authority citations to individual sections 
are removed:Authority: 42 U.S.C. 4001 et seq.; Reorganization Plan No. 3 of 1978; E .0 .12127.
§ 59.1 [Amended]

2. Section 59.1 is amended as follows:
a. By adding, alphabetically, a 

definition of “ Critical feature”  to read as 
follows:
* * * * *

"Critical feature" means an integral 
and readily identifiable part of a flood 
protection system, without which the 
flood protection provided by the entire 
system would be compromised. 
* * * * *

b. By removing the definition of 
“Existing mobile home park or mobile 
home subdivision.”

c. By removing the definition of 
“Expansion to an existing mobile home 
park or mobile home subdivision.”

d. By adding, alphabetically, a 
definition of “Functionally dependent 
use” to read as follows: 
* * * * * *

"Functionally dependent use” means 
a use which cannot perform its intended 
purpose unless it is located or carried 
out in close proximity to water. The 
term includes only docking facilities, 
port facilities that are necessary for the 
loading and unloading of cargo or 
passengers, and ship building and ship 
repair facilities, but does not include 
long-term storage or related 
manufacturing facilities.* * * * *

e. By adding, alphabetically, a 
definition of “ Levee” to read as follows:* * * * *

“Levee"m eans a man-made structure, 
usually an earthen embankment, 
designed and constructed in accordance 
with sound engineering practices to 
contain, control, or divert the flow of
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water so as to provide protection from 
temporary flooding.* * * * *

f. By adding, alphabetically, a 
definition of “Levee system” to read as 
follows:*  *  *  *  *

"Levee System ”  means a flood 
protection system which consists of a 
levee, or levees, and associated 
structures, such as closure and drainage 
devices, which are constructed and 
operated in accordance with sound 
engineering practices.
* * * * *

g. By adding, alphabetically, a 
definition of "Manufactured home” to 
read as follows:
* * ■ * * *

"Manufacturedhome”  means a 
structure, transportable in one or more 
sections, which is built on a permanent 
chassis and is designed for use with or 
without a permanent foundation when 
connected to the required utilities. For 
flood plain management purposes the 
term “manufactured home”  also 
includes park trailers, travel trailers, 
and other similar vehicles placed on a 
site for greater than 180 consecutive 
days. For insurance purposes the term 
“manufactured home” does not include 
park trailers, travel trailers, and other 
similar vehicles.
* * * * *

h. By adding, alphabetically, a 
definition of “Manufactured home park 
or subdivision” to read as follows: 
* * * * *

"Manufactured home park or 
subdivision ”  means a parcel (or 
contiguous parcels) of land divided into 
two or more manufactured home lots for 
rent or sale.
* * * * *

i. By revising the definition of “Mean  
sea level”  to read as follows: 
* * * * *

"Mean sea level”  means, for purposes of the National Flood Insurance Program, the National Geodetic Vertical 
Datum (NGVD ) of 1929 or other datum, to which base flood elevations shown 
on a community’s Flood Insurance Rate 
Map are referenced. 
* * * * *

j- By removing the definition of 
“Mobile home.”

k. By removing the definition of 
“Mobile home park or mobile home 
subdivision.”

1< By removing the definition o f “ New  
mobile home park or mobile home 
subdivision.”

m. By adding, alphabetically, a 
definition of “Program deficiency” to 
read as follows:
* * * * *

"Program deficiency" means a defect 
in a community’s flood plain 
management regulations or 
administrative procedures that impairs 
effective implementation of those flood 
plain management regulations or of the 
standards in § § 60.3, 60.4, 60.5, or 60.6.* * * * *

n. By adding, alphabetically, a 
definition of “Remedy a violation” to 
read as follows:
* * * * *

"Rem edy a violation” means to bring 
the structure or other development into 
compliance with State or local flood 
plain management regulations, or, if this 
is not possible, to reduce the impacts of 
its noncompliance. W ays that impacts 
may be reduced include protecting the 
structure or other affected development 
from flood damages, implementing the 
enforcement provisions of the ordinance 
or otherwise deterring future similar 
violations, or reducing Federal financial 
exposure with regard to the structure or 
other development. 
* * * * *

o. By revising the definition o f “ Start 
of construction”  to read as follows: 
* * * * *

"Start o f Construction ”  (for other than 
new construction or substantial 
improvements under the Coastal Barrier 
Resources A ct (Pub. L. 97-348)), includes 
substantial improvement, and means the 
date the building permit w as issued, 
provided the actual start of construction, 
repair, reconstruction, placement, or 
other improvement was within 180 days 
of the permit date. The actual start 
means either the first placement of 
permanent construction of a structure on 
a site, such as the pouring of slab or 
footings, the installation of piles, the 
construction of columns, or any work 
beyond the stage of excavation; or the 
placement of a manufactured home on a 
foundation. Permanent construction 
does not include land preparation, such 
as clearing, grading and filling nor does 
it include the installation of streets and/ 
or walkways; nor does it include 
excavation for a basement, footings, 
piers, or foundations or the erection of 
temporary forms; nor does it include the 
installation on the property of accessory 
buildings, such as garages or sheds not 
occupied as dwelling units or not part of 
the main structure. 
* * * * *

p. By removing in the definition of 
“ Structure” the phrase "mobile home" 
both times it appears and adding in its

place both times the phrase 
“manufactured home”  and by adding 
before the word “foundation” the words 
“ a permanent” .

q. By adding, alphabetically, a 
definition of "Violation” to read as 
follows:
* * * * *

"Violation” means the failure of a 
structure or other development to be 
fully compliant with the community's 
flood plain management regulations. A  
structure or other development without 
the elevation certificate, other 
certifications, or other evidence of 
compliance required in § 60.3(b)(5),
(c)(4), (c)(10), (d)(3), (e)(2), (e)(4), or (e)(5) 
is presumed to be in violation until such 
time as that documentation is provided.
* * * * *

r. By adding, alphabetically, a cross 
reference from *‘V  zone” to “ Coastal 
high hazard area” to read as follows: 
* * * * *

"V Z o n e”—see “ coastal high hazard 
area.”
* * * * *

s. By revising the definition of "Water 
surface elevation” to read as follows: 
* * * * *

"W ater surface elevation ”  means the 
height, in relation to the National 
Geodetic Vertical Datum (N GVD ) of 
1929, (or other datum, where specified) 
of floods of various magnitudes and 
frequencies in the flood plains of coastal 
or riverine areas.

PART 60—CRITERIA FOR LAND 
MANAGEMENT AND USE

3. The authority citation for Part 60 
continues to read as follows:Authority: 42 U .S.G 4001 et seq.; Reorganization Plan No. 3 of 1978; E .0 .12127.
§60.3 [Amended]

4. Section 60.3 is amended in the 
following particulars:

a. By removing in paragraph (a)(1) the 
phrase “mobile homes” and adding in its 
place the phrase “manufactured homes” .

b. By revising paragraph (a)(3) to read 
as follows:
* * * * *

(a) * * *
(3) Review all permit applications to 

determine whether proposed building 
sites will be reasonably safe from 
flooding. If a proposed building site is in 
a flood-prone area, all new construction 
and substantial improvements shall (i) 
be designed (or modified) and 
adequately anchored to prevent 
flotation, collapse, or lateral movement 
of the structure resulting from 
hydrodynamic and hydrostatic loads,
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including the effects of buoyancy, (ii) be 
constructed with materials resistant to 
flood damage, (iii) be constructed by 
methods and practices that minimize 
flood damages, and (iv) be constructed 
with electrical, heating, ventilation, 
plumbing, and air conditioning 
equipment and other service facilities 
that are designed and/or located so as 
to prevent water from entering or 
accumulating within the components 
during conditions of flooding.*  *  *  *  *

c. By adding in the first sentence of 
paragraph (a)(4) between the words 
“ development” and “ to” the phrase ", 
including manufactured home parks or 
subdivisions,” .

d. By removing in paragraphs (b)(1) 
and (b)(8) (twice) the phrase “mobile 
homes” and adding in its place the 
phrase “ manufactured homes” .

e. By revising paragraphs (b)(3) 
through (b)(5) to read as follows: 
* * * * *

(b) * * *
(3) Require that all new subdivision 

proposals and other proposed 
developments (including proposals for 
manufactured home parks and 
subdivisions) greater than 50 lots or 5 
acres, whichever is the lesser, include 
within such proposals base flood 
elevation data;

(4) Obtain, review and reasonably 
utilize any base flood elevation and 
floodway data available from a Federal, 
State, or other source, including data 
developed pursuant to paragraph (b)(3) 
of this section, as criteria for requiring 
that new construction, substantial 
improvements, or other development in 
Zone A  on the community’s FH BM  or 
FIRM  meet the standards in paragraphs
(c) (2), (c)(3), (c)(5), (c)(6), (d)(2) and
(d) (3) of this section;

(5) Where base flood elevation data 
are utilized, within Zone A  on the 
community’s FH BM  or FIRM:

(i) Obtain the elevation (in relation to 
mean sea level) of the lowest floor 
(including basement) of all new and 
substantially improved structures, and

(ii) Obtain, if the structure has been 
floodproofed in accordance with 
paragraph (c)(3)(h), the elevation (in 
relation to mean sea level) to which the 
structure was floodproofed, and

(iii) Maintain a record of all such 
information with the official designated 
by the community under § 59.22 
(a)(9)(iii);* * * * *

f. By removing paragraph (b)(9).
g. In paragraph (c)(2), by removing the 

phrase “ and/or storm cellars” and also 
by removing the phrase “ § 60.6(b)(3) and

(b) (4)” and adding in its place the phrase 
“ § 60.6 (b) or (c)” .

h. By revising paragraphs (c)(5) and
(c) (6) to read as follows: 
* * * * *

(c) * * *
(5) Require, for all new construction 

and substantial improvements, that fully 
enclosed areas below the lowest floor 
that are subject to flooding shall be 
designed to automatically equalize 
hydrostatic flood forces on exterior 
walls by allowing for the entry and exit 
of floodwaters. Designs for meeting this 
requirement must either be certified by a 
registered professional engineer or 
architect or meet or exceed the 
following minimum criteria: A  minimum 
of two openings having a total net area 
of not less than one square inch for 
every square foot of enclosed area 
subject to flooding shall be provided.
The bottom of all openings shall be no 
higher than one foot above grade. 
Openings may be equipped with 
screens, louvers, valves, or other 
coverings or devices provided that they 
permit the automatic entry and exit of 
floodwaters.

(6) Require that all manufactured 
homes to be placed or substantially 
improved within Zones A l-3 0 , A H , and 
A E  on the community’s FIRM  be 
elevated on a permanent foundation 
such that the lowest floor of the 
manufactured home is at or above the 
base flood elevation; and be securely 
anchored to an adequately anchored 
foundation system in accordance with 
the provisions of paragraph (b)(8) of this 
section.
* * * * *

i. By removing paragraph (d)(4).
j. By removing paragraph (e)(7) and 

redesignating paragraph (e)(8) as (e)(7).

§ 60.6 [Amended]
5. Section 60.6 is amended in the 

following particulars:
a. By adding paragraph (a)(7) to read 

as follows:
(a) * * *
(7) Variances may be issued by a 

community for new construction and 
substantial improvements and for other 
development necessary for the conduct 
of a functionally dependent use 
provided that (i) the criteria of (a)(1) 
through (a)(4) of this section are met, 
and (ii) the structure or other 
development is protected by methods 
that minimize flood damages during the 
base flood and create no additional 
threats to public safety. 
* * * * *

b. By removing paragraphs (b)(3) and 
(b)(4).

c. By adding paragraph (c) to read as 
follows:
* * * * *

(c) A  community may propose flood 
plain management measures which 
adopt standards for floodproofed 
residential basements below the base 
flood level in zones A l-3 0 , A H , A O , and 
A E  which are not subject to tidal 
flooding. Nothwithstanding the 
requirements of paragraph (b) of this 
section the Administrator may approve 
the proposal provided that:

(1) The community has demonstrated 
that areas of special flood hazard in 
which basements will be permitted are 
subject to shallow and low velocity 
flooding and that there is adequate flood 
warning time to ensure that all residents 
are notified of impending floods. For the 
purposes of this paragraph flood 
characteristics must include:

(1) Flood depths that are five feet or 
less for developable lots that are 
contiguous to land above the base flood 
level and three feet or less for other lots;

(ii) Flood velocities that are five feet 
per second or less; and

(iii) Flood warning times that are 12 
hours or greater. Flood warning times of 
two hours or greater may be approved if 
the community demonstrates that it has 
a flood warning system and emergency 
plan in operation that is adequate to 
ensure safe evacuation of flood plain 
residents.

(2) The community has adopted flood 
plain management measures that require 
that new construction and substantial 
improvements of residential structures 
with basements in zones A l-3 0 , A H ,
A O , and A E  shall:

(i) Be designed and built so that any 
basement area, together with attendant 
utilities and sanitary facilities below the 
floodproofed design level, is watertight 
with walls that are impermeable to the 
passage of water without human 
intervention. Basement walls shall be 
built with the capacity to resist 
hydrostatic and hydrodynamic loads 
and the effects of buoyancy resulting 
from flooding to the floodproofed design 
level, and shall be designed so that 
minimal damage will occur from floods 
that exceed that level. The floodproofed 
design level shall be an elevation one 
foot above the level of the base flood 
where the difference between the base 
flood and the 500-year flood is three feet 
or less and two feet above the level of 
the base flood where the difference is 
greater than three feet.

(ii) Have the top of the floor of any 
basement area no lower than five feet 
below the elevation of the base flood;

(iii) Have the area surrounding the 
structure on all sides filled to or above
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the elevation of the base flood. Fill must 
be compacted with slopes protected by 
vegetative cover;

(iv) Have a registered professional 
engineer or architect develop or review 
the building’s structual design, 
specifications, and plans, including 
consideration o f the depth, velocity, and 
duration of flooding and type and 
permeability of soils at the building site, 
and certify that the basement design 
and methods of construction proposed 
are in accordance with accepted 
standards of practice for meeting the 
provisions of this paragraph; *

(v) Be inspected by the building 
inspector or other authorized 
representative of the community to 
verify that the structure is built 
according to its design and those 
provisions of this section which are 
verifiable.

6. Section 60.25 is revised to read as 
follows:

§ 60.25 Designation, duties, and 
responsibilities of State Coordinating 
Agencies.

(a) States are encouraged to 
demonstrate a commitment to the 
minimum flood plain management 
criteria set forth in § § 60.3, 60.4, and 60.5 
as evidenced by the designation of an 
agency of State government to be 
responsible for coordinating the Program 
aspects of flood plain management in 
the State.

(b) State participation in furthering the 
objectives of this part shall include 
maintaining capability to perform the 
appropriate duties and responsibilities 
as follows:

(1) Enact, whenever necessary, 
legislation enabling counties and 
municipalities to regulate development 
within flood-prone areas;

(2) Encourage and assist communities 
in qualifying for participation in the 
Program;

(3) Guide and assist county and 
municipal public bodies and agencies in 
developing, implementing, and 
maintaining local flood plain 
management regulations;

(4) Provide local governments and the 
general public with Program information 
on the coordination of local activities 
with Federal and State requirements for 
managing flood-prone areas;

(5) Assist communities in 
disseminating information on minimum 
elevation requirements for development 
within flood-prone areas;

(6) Assist in the delineation of riverine 
and coastal flood-prone areas, whenever 
possible, and provide all relevant 
technical information to the 
Administrator;

(7) Recommend priorities for Federal 
flood plain management activities in 
relation to the needs of county and 
municipal localities within the State;

(8) Provide notification to the 
Administrator in the event of apparent 
irreconcilable differences between a 
community’s local flood plain 
management program and the minimum 
requirements of the Program;

(9) Establish minimum State flood 
plain management regulatory standards 
consistent with those established in this 
part and in conformance with other 
Federal and State environmental and 
water pollution standards for the 
prevention of pollution during periods of 
flooding;

(10) Assure coordination and 
consistency of flood plain management 
activities with ofher State, areawide, 
and local planning and enforcement 
agencies;

(11) Assist in the identification aad 
implementation of flood hazard 
mitigation recommendations which are 
consistent with the minimum flood plain 
management criteria for the Program;

(12) Participate in flood plain 
management training opportunities and 
other flood hazard preparedness 
programs whenever practicable.

(c) Other duties and responsibilities, 
which may be deemed appropriate by 
the State and which are to be officially 
designated as being conducted in the 
capacity of the State Coordinating 
Agency for the Program, may be carried 
out with prior notification of the 
Administrator.

(d) For States which have 
demonstrated a commitment to and 
experience in application of the 
minimum flood plain management 
criteria set forth in § § 60.3, 60.4, and 60.5 
as evidenced by the establishment and 
implementation of programs which 
substantially encompass the activities 
described in paragraphs (a), (b), and (c) 
of this section, the Administrator shall 
take the foregoing into account when:

(1) Considering State 
recommendations prior to implementing 
Program activities affecting State 
communities;

(2) Considering State approval or 
certifications of local flood plain 
management regulations as meeting the 
requirements of this part.

PART 61—INSURANCE COVERAGE 
AND RATES

7. The authority citation for Part 61 
continues to read as follows and all 
authority citations to individual sections 
are removed:

Authority: 42 U.S.C. 4001 et seq4 
Reorganization Plan No. 3 of 1978; E .0 .12127.

§ 61.3 [Amended]
8. Section 61.3 is amended by 

removing the last sentence.

§61.5 [Amended]
9. Section 61.5 is amended as follows:
a. In paragraph (d), by removing in the 

second sentence the semicolon after 
“$500.00” the second time that amount 
appears and adding in its place a period, 
and by removing the remainder o f that 
sentence.

b. By revising paragraph (f)(2) to read 
as follows:
* * * ♦  *

m *  *  •
(2) A  building, and its contents, 

located entirely in, on, or over water or 
seaward of mean high tide, if the 
building was newly constructed or 
substantially improved on or after 
October 1,1982.
* * * * *

c. By removing in paragraph (f)(4) the 
words “ paved or poured".

d. In paragraph (f)(8), by removing the 
word "mobile” both times it appears 
and adding in its place both times the 
phrase “ manufactured (i.e., mobile)" and 
by removing the words “ and affixed to a 
permanent site” and adding in their 
place the words “ to a permanent 
foundation” and by adding before the 
words “foundation continuously” the 
word “permanent” .

e. By removing paragraph (f)(9) and 
redesignating paragraphs (f)(10) and
(f)(ll) as (f)(9) and (f)(10) respectively.

f. In newly designated paragraph
(f)(9), by removing the word “ mobile” 
and adding in its place the word 
“manufactured” ; by adding after the 
words “ on all sides” the phrase "(except 
for drywalls and sheetrock walls and 
ceilings, whether finished or unfinished, 
all only to the extent of replacing them 
with unfinished {i.e., nailed to framing 
but not taped or otherwise finished with 
paint or other covering) drywall or 
sheetrock ceilings or walls, and except 
for fiberglass insulation)” ; by adding 
after the words “ gas tanks” the words 
“ and the gas in them” ; by adding after 
the word “freezers” the words “ and the 
food in them” ; and by adding to the end 
of the paragraph, before the period, the 
words “ and for elevators and relevant 
equipment, except for such relevant 
equipment located below the base flood 
elevation if such relevant equipment 
was installed on or after October 1, 
1987” .

§61.11 [Amended]
10. Paragraph (e) of § 61.11 is 

amended by removing in both the third 
and fourth sentences the words "at the 
NFIP" and by removing in the fifth
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sentence the words “ by the NFIP” and 
adding in their place each of the three 
times the words "at the office of the 
NFIP” .

§61.12 [Amended]

11. Section 61.12 is amended by 
revising paragraph (b)(4) to read as 
follows:
* * * * *

(b) * * *
(4) All critical features of the flood 

protection system, as identified by the 
Administrator, are under construction, 
and each critical feature is 50 percent 
completed as measured by the actual 
expenditure of the estimated 
construction budget funds; and 
* * * * *

Appendix A (l) of Part 61— [Amended]

12. Appendix A (l) of Part 61, Standard 
Flood Insurance Policy, is amended as 
follows:

a. Article II—Definitions is amended 
by adding, alphabetically, a definition of 
“Base flood” to read as follows:
*  *  *  *  *“Base flood" means the flood having a one percent chance of being equalled or exceeded in any given year.
* * * * *

b. In Article II—Definitions, the 
definition of “Building” is amended by 
adding a comma after the word “ tank” 
and by removing the words “ mobile 
home on” and adding in their place the 
words “ manufactured (i.e., mobile) home 
on a permanent".

c. In Article II— Definitions, the 
definition of “Direct Physical Loss by or 
from Flood” is amended by removing the 
phrase “ (building or personal property 
contents)” and adding in its place the 
phrase “ (building or contents (personal 
property))” ; by removing the phrase “ the 
property shall necessarily be removed” 
and adding in its place the phrase “ the 
insured property shall necessarily be 
removed” ; and by removing the phrase 
“ your insured property away from the 
peril of flood and storing your property 
at the temporary location shall be 
reimbursed to you.” and adding in its 
place the phrase “ any of your insured 
property temporarily away from the 
peril of flood and storing this property at 
the temporary location (not exceeding 45 
days) shall be reimbursed to you for 
buildings in an amount up to the amount 
of the minimum building deductible and 
for contents in an amount up to the 
amount of the minimum contents 
deductible. This policy’s deductible 
amounts, as provided for at Article VI, 
shall not be applied to this 
reimbursement, but shall be applied to

any other benefits under this policy’s 
coverage."

d. Article II—Definitions is amended 
by removing the definition of 
“Doublewide Mobile Home” .

e. Article II— Definitions is amended 
by adding, alphabetically, a definition of 
“Manufactured home” to read as 
follows:
* * * * *“Manufactured home” means a building transportable in one or more sections, which is built on a permanent chassis and designed to be used with or without a permanent foundation when connected to the required utilities. The term “manufactured home” does not include park trailers, travel trailers, and other similar vehicles. To be eligible for coverage under this policy, a manufactured home must be on a permanent foundation and if located in a FEMA designated Special Flood Hazard Area, must meet the requirements of paragraph H of Article V.* * * * *

f. Article II— Definitions is amended 
by adding, alphabetically, a definition of 
“Mobile home” to read as follows:*  *  *  *  *“Mobile home” means a manufactured home.
* * * * *

g. In Article III— Losses Not Covered, 
paragraph B is amended by removing 
paragraph 1 and redesignating 
paragraphs 2 through 7 as 1 through 6 
respectively and by removing the word 
“internationally” and adding in its place 
the word “ intentionally” in newly 
designated paragraph B.4.

h. In Article IV —Property Covered, 
paragraph A  is amended by removing in 
paragraph 1 the words “ or, as described 
in the Application as a residence 
designed for principal use as a dwelling 
place for no more than one family, we 
cover your dwelling unit in a 
condominium building, along with your 
insurable tenant in common interest in 
the building’s common elements” and 
adding in its place the words “ or we 
cover your dwelling unit in a 
condominium building, along with your 
insurable tenant in common interest in 
that building’s common elements, if your 
dwelling unit is a residence designed for 
principal use as a dwelling place for no 
more than one family and if it is so 
described in the Application” and by 
adding paragraphs 6 and 7 to read as 
follows:
* * * * *6. A building in the course of construction before it is walled and roofed subject to the following conditions: (i) The amount of the deductible for each loss occurrence before the building is walled and roofed is two times the deductible which is selected to apply after the building is walled and roofed; (ii) coverage is provided before the building is walled and roofed only while construction is

in progress, or if construction is halted, only for a period of up to 90 continuous days thereafter, until construction is resumed; and (iii) there is no coverage before the building is walled and roofed where the lowest floor, including basement floor, of a non-elevated building or the lowest elevated floor of an elevated building is below the base flood elevation in Zones AH, AE or Al-30 or is below the base flood elevation adjusted to include the effect of wave action in Zones VE or VI-30. The lowest floor levels are based on the bottom of the lowest horizontal structural member of the floor in Zones VE or Vl-30 and the top of the floor in Zones AH, AE or Al-30.7. When the insurance under this policy covers a building, the reasonable expenses incurred by you for the purchase of (i) sandbags, including sand to fill them and plastic sheeting and lumber used in connection with them, (ii) All for temporary levees, (iii) pumps, and (iv) wood, all for the purpose of saving the building due to the imminent danger of a flood loss, including the value of your own labor at prevailing Federal minimum wage rates, are a covered loss in an aggregate amount up to the amount of the minimum building deductible. The policy’s building deductible amount, as provided for at Article VI, shall not be applied to this reimbursement, but shall be applied to any other benefits under the policy’s building coverage. For reimbursement under this paragaraph 7 to apply, the following conditions must be met:(i) The insured property must be in imminent danger of sustaining flood damage; and(ii) The threat of flood damage must be of such imminence as to lead a person of common prudence to apprehend flood damage; and(iii) A general and temporary condition of flooding in the area must occur, even if the flooding does not reach the insured property, or a legally authorized official must issue an evacuation order or other civil order for the community in which the insured property is located calling for measures to preserve life and property from the peril of flood. * * * * *
i. In Article IV — Property Covered, 

paragraph C  is amended by removing 
the heading “Limitation" and adding in 
its place the heading "Limitations” .

j. In Article V —Property Not Covered, 
paragraph B is revised to read as 
follows:* * * * *B. A building, and its contents, located entirely in, on, or over water or seaward of mean high tide, if the building was newly constructed or substantially improved on or after October 1,1982. * * * * *

k. In Article V —Property Not 
Covered, paragraph C  is amended by 
removing the word “ outdoor” .

l. In Article V —Property Not Covered, 
paragraph D is amended by removing 
the words “paved or poured” .
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m. In Article V —Property Not 
Covered, paragraph F is amended by 
removing the word ‘‘mobile” and adding 
in its place the words “manufactured 
(i.e., mobile)” ; by adding after the words 
“on all sides” the phrase “ (except for 
drywalls and sheetrock walls and 
ceilings, whether finished or unfinished, 
all only to the extent of replacing them 
with unfinished (i.e., nailed to framing 
but not taped or otherwise finished with 
paint or other covering) drywall or 
sheetrock ceilings or walls, and except 
for fiberglass insulation)” ; by adding 
after the words “gas tanks” the words 
“and the gas in them” ; and by adding 
after the word “ freezers” the words 
“and the food in them” ; and by adding 
to the end of the paragraph, before the 
period, the words “ and for elevators and 
relevant equipment, except for such 
relevant equipment located below the 
base flood elevation if such relevant 
equipment was installed on or after 
October 1,1987” .

n. In Article V —Property Not 
Covered, paragraph H  is amended by 
removing the word "mobile” both times 
it appears and adding in its place both 
times the words “manufactured (i.e., 
mobile)” and by removing the words 
"and affixed to a permanent site” and 
adding in their place the words “ to a 
permanent foundation” and by adding 
before the words “ foundation 
continuously” the word "permanent” .

o. Article V —Property Not Covered is 
amended by removing paragraph J and 
redesignating paragraph K  as J.

p. In Article V I—Deductibles, 
paragraph B is revised to read as 
follows:* * * * *B. The loss deductible shall apply separately to each building loss and contents (personal property) loss including, as to each, any appurtenant structure loss and debris removal expense.
* * * * *

q. Article V I—Deductibles, is 
amended by removing paragraph D.

r. In Article VII— Replacement Cost 
Provisions, paragraph G  is amended by 
removing the words “mobile home” and 
adding in their place the words 
“manufactured (i.e., mobile) home which 
when assembled is not at least 18 feet 
wide or does not have an area within its 
perimeter walls of at least 600 square 
feet” .

8. In Article VIII— General Conditions 
and Provisions, paragraph D is amended 
by removing in the last sentence the 
words “without the consent of the 
Administrator” .

t. In Article VIII— General Conditions 
and Provisions, paragraph F is amended 
in the last sentence of paragraph l.d  
thereof by removing the comma after the

word "year” and adding in its place a 
closing parenthesis and by removing the 
closing parenthesis before the 
semicolon.

u. In Article VIII— General Conditions 
and Provisions, paragraph G  is amended 
by removing in the sixth sentence the 
words “received by the NFIP prior” and 
adding in their place the words 
“received at the office of the NFIP prior”  
and by removing in the seventh 
sentence both times they appear the 
words "by the NFIP” and adding in their 
place both times the words “ at the office 
of the NFIP” .

v. In Article VIII— General Conditions 
and Provisions, paragraph H  is amended 
by adding in the first sentence after the 
word “ time” and before the following 
comma the words "and at your own 
expense” and by removing the 
remainder of paragraph H  after the first 
sentence.

w. In Article VIII— General 
Conditions and Provisions, paragraph I 
is amended by removing paragraph 2 
and redesignating paragraphs 3 through 
7 as 2 through 6 respectively.

x. In Article VIII—General Conditions 
and Provisions, paragraph 0 is amended 
by removing the word “ items” in the 
first paragraph and adding in its place 
the word "coverage” .

y. Article VIII— General Conditions 
and Provisions is amended by adding 
paragraph S  to read as follows: 
* * * * *

S. Continuous Lake Flooding: Where the insured building has been inundated by rising lake waters continuously for 90 days or more and it appears reasonably certain that a continuation of this flooding will result in damage, reimbursable under this policy, to the insured building equal to or greater than the building policy limits plus the deductible or the maximum payable under the policy for any one building loss, we will pay you the lesser of these two amounts without waiting for the further damage to occur if you sign a release agreeing (i) to make no further claim under this policy, (ii) not to seek renewal of this policy, and (iii) not to apply for any flood insurance under the National Flood Insurance Act of 1968, as amended, for property at the property location of the insured building. If the policy term ends before the insured building has been flooded continuously for 90 days, the provisions of this paragraph S still apply so long as the first building damage reimbursable under this policy from the continuous flooding occurred before the end of the policy term.
Appendix A(2) o f Part 61— [Amended]

13. Appendix A(2) of Part 61, Standard 
Flood Insurance Policy, is amended as 
follows:

a. The first paragraph following the 
heading "G E N E R A L  PROPERTY F O R M ”  
in Appendix A(2) is amended by 
removing the misspelled word

"resonable” and adding in its place the 
word “reasonable” ; by removing the 
phrase “ loss. Without” and adding in its 
place the phrase “ loss, without” ; by 
removing the word “ only”  and adding in 
its place the word “ any” ; and by 
removing the phrase "direct loss b y or 
from  flood ’ ”  and by adding in its place 
the phrase " ‘direct loss by or from  
flo o d '" .

b. The first sentence of the second 
paragraph following the heading 
“ G E N E R A L  PROPERTY F O R M ” in 
Appendix A(2) is amended by adding 
after the word “policy” the phrase “ , in 
writing,”  and by adding after the word 
“ allowed” the phrase “upon transfer of 
title except for (i) a contents only policy 
and (ii) a policy issued to cover a 
building in the course of construction.”

c. The D EFIN IT IO N S section is 
amended by adding, alphabetically, a 
definition of “Base flood” to read as 
follows:
* * * * *

“Base flood” means the flood having a 
one percent chance of being equalled or 
exceeded in any given year.* * * . * *

d. In thé D EFIN IT IO N S section, the 
definition of “Building” is amended by 
adding a comma after the word “ tank” 
and b y removing the words “mobile 
home on” and adding in their place the 
words “manufactured (i.e., mobile) home 
on a permanent” .

e. In the D EFIN IT IO N S section, the 
definition of “Direct physical loss by or 
from flood” is amended by removing the 
phrase “ (building or personal property 
contents)”  and adding in its place the 
phrase “ (building or contents (personal 
property))” ; by removing the phrase "the 
property shall necessarily be removed”  
and adding in its place the phrase “ the 
insured property shall necessarily be 
removed” ; by adding after the phrase 
“ against loss)” and before the period the 
words “in which case the reasonable 
expenses incurred fry the Insured in 
moving any of the insured property 
temporarily away from the peril of flood 
and storing this property at the 
temporary location (not exceeding 45 
days) shall be reimbursed to the Insured 
for buildings in an amount up to the 
amount of the minimum building 
deductible and for contents in an 
amount up to the amount of the 
minimum contents deductible. This 
policy’s deductible amounts, as 
provided for herein under 
“D ED U CT IB LES” , shall not be applied 
to this reimbursement, but shall be 
applied to any other benefits under this 
policy’s coverage.” ; and by removing 
after the word “ ordinance” and before
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the word “ regulating” the words “or 
repair” .

f. The D EFIN IT IO N S section is 
amended by removing the definition of 
“ Double-wide mobile home".

g. The D EFIN IT IO N S section is 
amended by adding, alphabetically, a 
definition of “ Manufactured home" to 
read as follows;*  *  *  *  *“Manufactured home” means a building, transportable in one or more section, which is built on a permanent chassis and designed to be used with or without a permanent foundation when connected to the required utilities. Hie term “manufactured home” does not include park trailers, travel trailers, and other similar vehicles. To be eligible for coverage under this policy, a manufactured home must be on a permanent foundation and if located in a FEMA designated Special Flood Hazard Area, must meet the requirements of paragraph H of PROPERTY NOT COVERED.
* * * * *

h. The D EFIN IT IO N S section is 
amended by adding, alphabetically, a 
definition of “Mobile home" to read as 
follows:
* * * * *“Mobile home" means a manufactured home.* * * * *

i. The PERILS E X C LU D E D  section is 
amended by removing paragraph F and 
redesignating paragraphs G  through K  
as F through J respectively.

j. In the PROPERTY C O V E R E D  
section, paragraph A  is amended by 
adding after the phrase “A . Building." 
the number *%”  and by adding 
paragraphs 2 and 3 to read as follows: 
* * * * *2. When the insurance under this policy covers a building in the course of construction, such insurance shall apply before the building is walled and roofed subject to the following conditions: (i) The amount of the deductible for each loss occurrence before the building is walled and roofed is two times the deductible which is selected to apply after the building is walled and roofed; (ii) coverage is provided before the building is walled and roofed only while construction is in progress, or if construction is halted, only for a period of up to 90 continuous days thereafter, until construction is resumed; and (iii) there is no coverage before the building is walled and roofed where the lowest floor, including basement floor, of a non-elevated building or the lowest elevated floor of an elevated building is below the base flood elevation in Zones AH, AE or Al-30 or is below the base flood elevation adjusted to include the effect of wave action in Zones VE or VI-30. The lowest floor levels are based on the bottom of the lowest horizontal structural member of the floor in Zones VE or Vl-30 and the top of the floor in Zones AH, AE or AI-30.3. When the insurance under this policy covers a building, the reasonable expenses

incurred by the Insured for the purchase of (i) sandbags, including sand to fill them and plastic sheeting and lumber used in connection with them, (ii) All for temporary levees, (iii) pumps, and (iv) wood, all for the purpose of saving the building due to the imminent danger of a flood loss, are a covered loss in an aggregate amount up to the amount of the minimum building deductible. The policy’s building deductible amount, as provided for herein under “DEDUCTIBLES,” shall not be applied to this reimbursement, but shall be applied to any other benefits under the policy’s building coverage. For reimbursement under this paragraph 3 to apply, the following conditions must be met:(i) The insured property must be in imminent danger of sustaining flood damage; and(ii) The threat of flood damage must be of such imminence as to lead a person of common prudence to apprehend flood damage; and(iii) A general and temporary condition of flooding in the area must occur, even if thé flooding does not reach the insured property, or a legally authorized official must issue an evacuation order or other civil order for the community in which the insured property is located calling for measures to preserve life and property from the peril of flood. * * * * *
k. In the PROPERTY N O T  C O V E R E D  

section, paragraph B is revised to read 
as follows:* * * * *B. A building, and its contents, located entirely in, on, or over water or seaward of mean high tide, if the building was newly constructed or substantially improved on or after October 1,1982.
*  *  *  *  *

l. In the PROPERTY N O T  C O V E R E D  
section, paragraph D is amended by 
removing the words “paved or poured” .

m. In the PROPERTY N O T  C O V E R E D  
section, paragraph F  is amended by 
removing the word “mobile and adding 
in its place the word “manufactured (i.e., 
mobile)” ; by adding after the words “ on 
all sides" the phrase “ (except for 
drywalls and sheetrock walls and 
ceilings, whether finished or unfinished, 
all only to the extent of replacing them 
with unfinished (i.e., nailed to framing 
but not taped or otherwise finished with 
paint or other covering) drywall or 
sheetrock ceilings or walls, and except 
for fiberglass insulation)"; by adding 
after the words “gas tardes” the words 
“ and the gas in them” , by adding after 
the word “ freezers” the words “ and the 
food in them” ; and by adding to the end 
of the paragraph, before the period, the 
words “ and for elevators and relevant 
equipment, except for such relevant 
equipment located below the base flood 
elevation if such relevant equipment 
was installed on or after October 1, 
1987” .

n. In the PROPERTY N O T  C O V E R E D  
section, paragraph H  is amended by

removing the word “ mobile” both times 
it appears and adding in its place both 
times the words “manufactured (i.e., 
mobile)”  and by removing the words 
“ and affixed to a permanent site” and 
adding in their place the words “ to a 
permanent foundation” and by adding 
before the words “ foundation 
continuously” the word “permanent” .

o. The PROPERTY N O T  C O V E R E D  
section is amended by removing 
paragraph J and redesignating paragraph 
K a s  J.

p. In the D ED U CTIB LES section, 
paragraph B is amended by removing 
the phrase “ , the reasonable expenses 
incurred by the Insured pursuant to 
paragraph ‘F  of Perils Excluded," and 
by removing the word “ coverage" and 
adding in its place the words “expenses 
covered".

q. The D ED U CT IB LES section is 
amended by removing paragraph D.

r. In the G E N E R A L  C O N D IT IO N S  
A N D  P R O V ISIO N S section, paragraph 
G  is amended in the first sentence by 
removing the words “Permission is 
granted to” and adding in their place the 
words "The Insured may, at the 
Insured’s own expense,” and by 
removing between the words “ and”  and 
“ complete”  the word “ to” and is further 
amended by removing the remainder of 
paragraph G  after the first sentence.

s. In the G E N E R A L  C O N D IT IO N S  
A N D  P R O V ISIO N S section, paragraph J 
is amended by removing in the sixth 
sentence the words “received by the 
NFIP prior” and adding in their place the 
words “received at the office of the NFIP  
prior” and by removing in the seventh 
sentence both times they appear the 
words “ by the NFIP” and adding in their 
place both times the words “ at the office 
of the NFIP” .

t. In the G E N E R A L  C O N D IT IO N S  
A N D  P R O V ISIO N S section, paragraph 
M  is amended by removing the word 
"item s" in the italics heading and 
adding in its place the word "coverage".

u. In the G E N E R A L  C O N D IT IO N S  
A N D  P R O V ISIO N S section, paragraph P 
is amended by removing the phrase 
“protect the property from further 
damage," in the first sentence.

v. The G E N E R A L  C O N D IT IO N S  A N D  
P R O V ISIO N S section is amended by 
adding paragraph W  just above the 
sentence which reads in part “ IN  
W IT N E SS W H E R E O F  . . .”  to read as 
follows:* * * * *

W. Continuous Lake Flooding: Where the insured building has been inundated by rising lake waters continuously for 90 days or more and it appears reasonably certain that a continuation of this flooding will result in damage, reimbursable under this policy, to
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F ed eral R egister / V o L  51, N o . 164 / M o n d a y , A ugu8t 25, 1986 / R ules and  R egu lation s 30313the insured building equal to or greater than the building policy limits plus the deductible or the maximum payable under the policy for any one building loss, the Insurer will pay the Insured the lesser of these two amounts without waiting for the further damage to occur if the Insured signs a release agreeing(i) to make no further claim under this policy,(ii) not to seek renewal of this policy, and (iii) not to apply for any flood insurance under the National Flood Insurance Act of 1968, as amended, for property at the property location of the insured building. If the policy term ends before the insured building has been flooded continuously for 90 days, the provisions of this paragraph W still apply so long as the first building damage reimbursable under this policy from the continuous flooding occurred before the end of the policy term.

Appendix C  of Part 61— [Removed]
14. Part 61 is amended by removing 

Appendix C .

PART 65—IDENTIFICATION AND 
MAPPING OF SPECIAL HAZARD 
AREAS

15. The authority citation for Part 65 is 
revised to read as follows:Authority: 42 U.S.C. 4001 et seq.; Reorganization Plan No. 3 of 1978; E.0.12127.

16. Sections 65.2, 65.3, and 65.4 are 
revised to read as follows:

§ 65.2 Definitions.
(a) Except as otherwise provided in 

this part, the definitions set forth in Part 
59 of this subchapter are applicable to 
this part.

(b) For the purpose of this part, a 
certification by a registered professional 
engineer or other party does not 
constitute a warranty or guarantee of 
performance, expressed or implied. 
Certification of data is a statement that 
the data is accurate to the best of the 
certifier’s knowledge. Certification of 
analyses is a statement that the 
analyses have been performed correctly 
and in accordance with sound 
engineering practices. Certification of 
structural works is a statement that the 
works are designed in accordance with 
sound engineering practices to provide 
protection from the base flood. 
Certification of “ as built” conditions is a 
statement that the structure(s) has been 
built according to the plans being 
certified, is in place, and is fully 
functioning.

§ 65.3 Requirement to submit new 
technical data.

A  community’s base flood elevations 
may increase or decrease resulting from 
physical changes affecting flooding 
conditions. A s  soon as practicable, but 
not later than six months after the date 
such information becomes available, a

community shall notify the 
Administrator of the changes by 
submitting technical or scientific data in 
accordance with this part. Such a 
submission is necessary so that upon 
confirmation of those physical changes 
affecting flooding conditions, risk 
premium rates and flood plain 
management requirements will be based 
upon current data.

§ 65.4 Right to submit new technical data.
(a) A  community has a right to request 

changes to any of the information shown 
on an effective map that does not impact 
flood plain or floodway delineations or 
base flood elevations, such as 
community boundary changes, labeling, 
or planimetric details. Such a 
submission shall include appropriate 
supporting documentation in accordance 
with this part and may be submitted at 
any time.

(b) A ll requests for changes to 
effective maps, other than those 
initiated by F E M A , must be made in 
writing by the Chief Executive Officer of 
the community (CEO) or an official 
designated by the C E O . Should the C E O  
refuse to submit such a request on 
behalf of another party, F E M A  will 
agree to review it only if written 
evidence is provided indicating the C E O  
or designee has been requested to do so.

17. Part 65 is amended by adding 
§§ 65.5, 65.6, 65.7, 65.8, 65.9, 65.10, and 
65.11 to read as follows:

§ 65.5 Revision to special hazard area 
boundaries with no change to base flood 
elevation determinations.

(a) Data requirements fo r topographic 
changes. In many areas of special flood 
hazard (excluding V  zones and 
floodways) it may be feasible to elevate 
areas with earth fill above the base 
flood elevation. Scientific and technical 
information to support a request to gain 
exclusion from an area of special flood 
hazard of a structure or parcel of land 
that has been elevated by the placement 
of fill shall include the following:

(1) A  copy of the recorded deed 
indicating the legal description of the 
property and the official recordation 
information (deed book volume and 
page number) and bearing the seal of the 
appropriate recordation official (e.g., 
County Clerk or Recorder of Deeds).

(2) If the property is recorded on a 
plat map, a copy of the recorded plat 
indicating both the location of the 
property and the official recordation 
information (plat book volume and page 
number) and bearing the seal of the 
appropriate recordation official. If the 
property is not recorded on a plat map, 
copies of the tax map or other suitable

maps are required to aid F E M A  in 
accurately locating the property.

(3) If a legally defined parcel of land is 
involved, a topographic map indicating 
present ground elevations and date of 
fill. F E M A ’s determination as to whether 
a legally defined parcel of land is to be 
excluded from the area of special flood 
hazard shall be based upon a 
comparison of the ground elevations of 
the parcel with the elevations of the 
base flood. If the ground elevations of 
the entire legally defined parcel of land 
are at or above the elevations of the 
base flood, the parcel may be excluded 
from the area of special flood hazard.

(4) If a structure is involved, a 
topographic map indicating structure 
location and ground elevations including 
the elevations of the lowest floor 
(including basement) and the lowest 
adjacent grade to the structure. F E M A ’s 
determination as to whether a structure 
is to be excluded from the area of 
special flood hazard shall be based 
upon a comparison of the elevation of 
the lowest floor (including basement) 
and the elevation of the lowest adjacent 
grade with the elevation of the base 
flood. If the entire structure and the 
lowest adjacent grade are at or above 
the elevation of the base flood, the 
structure may be excluded from the area 
of special flood hazard.

(5) Data to substantiate the base flood 
elevation. If F E M A  has completed a 
Flood Insurance Study (FIS), that data 
will be used to substantiate the base 
flood. Otherwise, data provided by an 
authoritative source, such as the U .S. 
Arm y Corps of Engineers, U .S.
Geological Survey, U .S . Soil 
Conservation Service, state and local 
water resource departments, or 
technical data prepared and certified by 
a registered professional engineer may 
be submitted. If base flood elevations 
have not previously been established, 
hydraulic calculations may also be 
requested.

(6) Where fill has been placed to raise 
the ground surface to or above the base 
flood elevation and the request to gain 
exclusion from an area of special flood 
hazard includes more than a single 
structure or a single lot, it must be 
demonstrated that fill will not settle 
below the elevation of the base flood, 
and that the fill is adequately protected 
from the forces of erosion, scour, or 
differential settlement as described 
below:

(i) Fill must be compacted to 95 
percent of the maximum density 
obtainable with the Standard Proctor 
Test method issued by the American 
Society for Testing and Materials 
(A ST M  Standard D-698). This
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requirement applies to fill pads prepared 
for residential or commercial structure 
foundations and does not apply to filled 
areas intended for other uses.

(ii) Fill slopes for granular materials 
are not steeper than one vertical on one- 
and-one-half horizontal unless 
substantiating data justifying steeper 
slopes is submitted.

(iii) Adequate protection is provided 
fill slopes exposed to flood waters with 
expected velocities during the 
occurrence of the base flood of five feet 
per second or less by covering them 
with grass, vines, weeds, or similar 
vegetation undergrowth.

(iv) Adequate protection is provided 
fill slopes exposed to flood waters with 
velocities during the occurrence o f the 
base flood of greater than five feet per 
second by armoring them with stone or 
rock slope protection.

(7) A  revision of flood plain 
delineations based on fill must 
demonstrate that any such fill has not 
resulted in a floodway encroachment.

(b) N ew  topographic data. The 
procedures described in paragraphs (a) 
(1) through (5) of this section may be 
also followed to request a map revision 
when no physical changes have 
occurred in the area of special flood 
hazard, when no fill has been placed, 
and when the natural ground elevations, 
as evidenced by new topographic maps, 
more detailed or more accurate than 
those used to prepare the map to be 
revised, are shown to be above the 
elevation of the base flood.

(c) Certification requirements. The 
items required in paragraphs (a) (3) and
(4) and (b) of this section shall be 
certified by a registered professional 
engineer or licensed land surveyor.
Items required in paragraph (a)(6) of this 
section shall be certified by the 
community’s NFIP permit official, a 
registered professional engineer, or an 
accredited soils engineer. Such 
certifications are subject to the 
provisions of § 65.2 of this subchapter.

(d) Subm ission procedures. A ll 
requests shall be submitted to the 
appropriate F E M A  Regional Office  
servicing the community’s geographic 
area.

§ 65.6 Revision of base flood elevation 
determinations.

(a) General conditions and data 
requirements. (1) The supporting data 
must include all the information F E M A  
needs to review and evaluate the 
request. This may involve the 
requestor’s performing new hydrologic 
and hydraulic analysis and delineation 
of new flood plain boundaries and 
floodways, as necessary.

(2) To avoid discontinuities between 
the revised and unrevised flood data, 
the necessary hydrologic and hydraulic 
analyses submitted by the map revision 
requestor must be extensive enough to 
ensure that a logical transition can be 
shown between the revised flood 
elevations, flood plain boundaries, and 
floodways and those developed 
previously for areas not affected by the 
revision. Unless it is demonstrated that 
it would not be appropriate, the revised 
and unrevised base flood elevations 
must match within one-half foot where 
such transitions occur.

(3) Revisions cannot be made based 
on the effects of proposed projects or 
future conditions. Section 65.8 of this 
subchapter contains provisions for 
obtaining conditional approval of 
proposed projects that may effect map 
changes when they are completed.

(4) The datum and date of releveling 
of benchmarks, if any, to which the 
elevations are referenced must be 
indicated.

(5) M aps will not be revised when 
discharges change as a result of the use 
of an alternative methodology or data 
for computing flood discharges unless 
the change is statistically significant as 
measured by a confidence limits 
analysis of the new discharge estimates.

(6) In order for an alternative 
hydraulic or hydrologic methodology to 
be accepted, any computer program 
used must be accepted for general use 
by a governmental agency or notable 
scientific body, must be well 
documented including a user’s and 
programmer’s manual, and must be 
available to the general user.

(7) A  revised hydrologic analysis for 
flooding sources with established base 
flood elevations must include evaluation 
of the same recurrence interVal(s) 
studied in the effective FIS, such as the 
10-, 50-, 100-, and 500-year flood 
discharges.

(8) A  revised hydraulic analysis for a 
flooding source with established base 
flood elevations must include evaluation 
of the same recurrence interval(s) 
studied in the effective FIS, such as the 
10-, 50-, 100-, and 500-year flood 
elevations, and of the floodway. Unless 
the basis of the request is the use o f an 
alternative hydraulic methodology or 
the requestor can demonstrate that the 
data of the original hydraulic computer 
model is unavailable or its use is 
inappropriate, the analysis shall be 
made using the same hydraulic 
computer model used to develop the 
base flood elevations shown on the 
effective Flood Insurance Rate Map and 
updated to show present conditions in 
the flood plain. Copies of the input and 
output data from the original and

revised hydraulic analyses shall be 
submitted.

(9) A  hydrologic or hydraulic analysis 
for a flooding source without 
established base flood elevations may 
be performed for only the 100-year flood.

(10) A  revision of flood plain 
delineations based on topographic 
changes must demonstrate that any 
topographic changes have not resulted 
in a floodway encroachment

(11) Delineations of flood plain 
boundariesior a flooding source with 
established base flood elevations must 
provide both the 100- and 500-year flood 
plain boundaries. For flooding sources 
without established base flood 
elevations, only 100-year flood plain 
boundaries need be submitted. These 
boundaries should be shown on a 
topographic map of suitable scale and 
contour interval.

(b) Data requirements for correcting 
map errors. To correct errors in the 
original flood analysis, technical data 
submissions shall include the following:

(1) Data identifying mathematical 
errors.

(2) Data identifying measurement 
errors and providing correct 
measurements.

(c) Data requirements fo r changed 
physical conditions. Revisions based on 
the effects of physical changes that have 
occurred in the flood plain shall include:

(1) Changes affecting hydrologic 
conditions. The following data must be 
submitted:

(1) General description of the changes 
(e.g., dam, diversion channel, or 
detentiqn basin).

(ii) Construction plans for as-built 
conditions, if applicable.

(iii) New  hydrologic analysis 
accounting for the effects of the changes.

(iv) New  hydraulic analysis and 
profiles using the new flood discharge 
values resulting from the hydrologic 
analysis.

(v) Revised delineations of the flood 
plain boundaries and floodway.

(2) Changes affecting hydraulic 
conditions. The following data shall be 
submitted:

(i) General description of the changes 
(e.g., channelization or new bridge, 
culvert, or levee).

(ii) Construction plans for as-built 
conditions.

(iii) New  hydraulic analysis and flood 
elevation profiles accounting for the 
effects of the changes and using the 
original flood discharge values upon 
which the original map is based.

(iv) Revised delineations of the flood 
plain boundaries and floodway.
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(3) Changes involving topographic 
conditions. The following data shall be submitted:

(i) General description of the changes 
(e.g., grading or filling).(ii) New  topographic information, such 
as spot elevations, cross sections 
grading plans, or contour maps.(iii) Revised delineations of the flood plain boundaries and, if necessary, floodway.(d) Data requirements fo r  
incorporating im proved data. Requests for revisions based on the use of improved hydrologic, hydraulic, or topographic data shall include the following data:

(1) Data that are believed to be better 
than those used in the original analysis 
(such as additional years of stream gage 
data).(2) Documentation of the source of the data.

(3) Explanation as to why the use of the new data will improve the results of the original analysis.
(4) Revised hydrologic analysis where 

hydrologic data are being incorporated.
(5) Revised hydraulic analysis and flood elevation profiles where new hydrologic or hydraulic data are being incorporated.(6) Revised delineations of the flood plain boundaries and floodway where new hydrologic, hydraulic, or topographic data are being incorporated.(e) Data requirements fo r  

incorporating im proved methods. Requests for revisions based on the use of improved hydrologic or hydraulic methodology shall include the following data:
(1) New  hydrologic analysis when an 

alternative hydrologic methodology is 
being proposed.(2) New hydraulic analysis and flood elevation profiles when an alternative hyrologic or hydraulic methodology is being proposed.

(3) Explanation as to why the alternative methodologies are superior to the original methodologies.
(4) Revised delineations of the flood plain boundaries and floodway based on the new analysis(es).(f) Certification requirements. A ll 

analysis and data submitted by the 
requester shall be certified by a 
registered professional engineer or 
licensed land surveyor, as appropriate, 
subject to the definition of 
“certification” given at § 65.2 of this 
subchapter.

(g) Subm ission procedures. A il  
requests shall be submitted to the 
appropriate F E M A  Regional Office 
servicing the community’s geographic 
area.

§ 65.7 Floodway revisions.
(a) General. Floodway data is 

developed as part of F E M A  Flood 
Insurance Studies and is utilized by 
communities to select and adopt 
floodways as part of die flood plain 
management program required by § 60.3 
of this subchapter. When it has been 
determined by a community that no 
practicable alternatives exist to revising 
the boundaries of its previously adopted 
floodway, the procedures below shall be 
followed.

(b) Data requirements when base 
flood  elevation changes are requested. 
W hen a floodway revision is requested 
in association with a change to base 
flood elevations, the data requirements 
of § 65.6 shall also be applicable. In 
addition, the following documentation 
shall be submitted:

(1) Copy of a public notice distributed 
by the community stating the 
community’s intent to revise the 
floodway or a statement by the 
community that it has notified all 
affected property owners and affected 
adjacent jurisdictions.

(2) Copy of a letter notifying the 
appropriate State agency of the 
floodway revision when the State has 
jurisdiction over the floodway or its 
adoption by communities participating 
in the NFIP.

(3) Documentation of the approval of 
the revised floodway by the appropriate 
State agency (for communities where the 
State has jurisdiction over the floodway 
or its adoption by communities 
participating in the NFIP).

(4) Engineering analysis for the 
revised floodway, as described below:

(i) The floodway analysis must be 
performed using the hydraulic computer 
model used to determine the proposed 
base flood elevations.

(ii) The floodway limits must be set so 
that neither the effective base flood 
elevations nor the proposed base flood 
elevations if less than the effective base 
flood elevations, are increased by more 
than the amount specified under § 60.3
(d)(2). Copies of the input and output 
data from the original and modified 
computer models must be submitted.

(5) Delineation of the revised 
floodway on the same topographic map 
used for the delineation of the revised 
flood boundaries.

(c) Data requirements fo r changes not 
associated with base flood elevation 
changes. The following data shall be 
submitted:

(1) Items described in paragraphs (b) 
(1) through (3) of this section must be 
submitted.

(2) Engineering analysis for the 
revised floodway, as described below:

(i) The original hydraulic computer 
model used to develop the established 
base flood elevations must be modified 
to include all encroachments that have 
occurred in the flood plain since the 
existing floodway was developed. If the 
original hydraulic computer model is not 
available, an alternate hydraulic 
computer model may be used provided 
the alternate model has been, calibrated 
so as to reproduce the original water 
surface profile of the original hydraulic 
computer model. The alternate model 
must be then modified to include all 
encroachments that have occurred since 
the existing floodway was developed.

(ii) The floodway analysis must be 
performed with the modified computer 
model using the desired floodway limits.

(iii) The floodway limits must be set 
so that combined effects of the past 
encroachments and the new floodway 
limits do not increase the effective base 
flood elevations by more than the 
amount specified in § 60.3(d)(2). Copies 
of the input and output data from the 
original and modified computer models 
must be submitted.

(3) Delineation of the revised 
floodway on a copy of the effective NFIP  
map and a suitable topographic map.

(d) Certification requirements. A ll 
analyses submitted shall be certified by 
a registered professional engineer. All 
topographic data shall be certified by a 
registered professional engineer or 
licensed land surveyor. Certifications 
are subject to the definition given at
§ 65.2 of this subchapter.

(e) Subm ission procedures. A ll 
requests that involve changes to 
floodways shall be submitted to the 
appropriate F E M A  Regional Office  
servicing the community’s geographic 
area.

§ 65.8 Review of proposed projects.
A  community, or individual through 

the community, wishing F E M A ’s 
comments on whether a proposed 
project, if built as proposed, would 
justify a map revision may request a 
Conditional Letter of Map Amendment 
or Revision in accordance with Part 72 
of this subchapter. The data required to 
support such requests are the same as 
those required to support requests for 
revisions in accordance with § § 65.5, 
65.6, and 65.7, except as-built 
certification is not required.

§ 65.9 Review and response by the 
Administrator.

If any questions or problems arise 
during review, F E M A  will consult the 
Chief Executive Officer of the 
community (CEO), the community 
official designated by the C E O , and/or
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the requester for resolution. Upon 
receipt of a revision request, the 
Administrator shall mail an 
acknowledgment of receipt of such 
request to the C E O . Within 90 days of 
receiving the request with all necessary 
information, the Administrator shall 
notify the C E O  of one or more of the 
following:

(a) The effective map(s) shall not be 
modified;

(b) The base flood elevations on the 
effective FIRM  shall be modified and 
new base flood elevations shall be 
established under the provisions of Part 
67 of this subchapter;

(c) The changes requested are 
approved and the map(s) amended by 
Letter of Map Revision (LOMR);

(d) The changes requested are 
approved and a revised map(s) will be 
printed and distributed;

(e) The changes requested are not of 
such a significant nature as to warrant a 
reissuance or revision of the flood 
insurance study or maps and will be 
deferred until such time as a significant 
change occurs;

(f) A n  additional 90 days is required 
to evaluate the scientific or technical 
data submitted; or

(g) Additional data are required to 
support the revision request.

§65.10 Mapping of areas protected by 
levee systems.

(a) General For purposes of the NFIP, 
F E M A  will only recognize in its flood 
hazard and risk mapping effort those 
levee systems that meet, and continue to 
meet, minimum design, operation, and 
maintenance standards that are 
consistent with the level of protection 
sought through the comprehensive flood 
plain management criteria established 
by § 60.3 of this subchapter.
Accordingly, this section describes the 
types of information F E M A  needs to 
recognize, on NFIP maps, that a levee 
system provides protection from the 
base flood. This information must be 
supplied to F E M A  by the community or 
other party seeking recognition of such a 
levee system at the time a flood risk 
study or restudy is conducted, when a 
map revision under the provisions of 
Part 65 of this subchapter is sought 
based on a levee system, and upon 
request by the Administrator during the 
review of previously recognized 
structures. The F E M A  review will be for 
the sole purpose of establishing 
appropriate risk zone determinations for 
NFIP maps and shall not constitute a 
determination by F E M A  as to how a 
structure or system will perform in a 
flood event.

(b) Design criteria. For levees to be 
recognized by F E M A , evidence that

adequate design and operation and 
maintenance systems are in place to 
provide reasonable assurance that 
protection from the base flood exists 
must be provided. The following 
requirements must be met:

(1) Freeboard. (i) Riverine levees must 
provide a minimum freeboard of three 
feet above the water-surface level of the 
base flood. A n  additional one foot 
above the minimum is required within 
100 feet in either side of structures (such 
as bridges) riverward of the levee or 
wherever the flow is constricted. A n  
additional one-half foot above the 
minimum at the upstream end of the 
levee, tapering to not less than the 
minimum at the downstream end of the 
levee, is also required.

(ii) Occasionally, exceptions to the 
minimum riverine freeboard requirement 
described in (b)(l)(i) above may be 
approved. Appropriate engineering 
analyses demonstrating adequate 
protection with a lesser freeboard must 
be submitted to support a request for 
such an exception. The material 
presented must evaluate the uncertainty 
in the estimated base flood elevation 
profile and include, but not necessarily 
be limited to an assessment of statistical 
confidence limits of the 100-year 
discharge; changes in stage-discharge 
relationships; and the sources, potential, 
and magnitude of debris, sediment, and 
ice accumulation. It must be also shown 
that the levee will remain structurally 
stable during the base flood when such 
additional loading considerations are 
imposed. Under no circumstances will 
freeboard of less than two feet be 
accepted.

(iii) For coastal levees, the freeboard 
must be established at one foot above 
the height of the one percent wave or 
the maximum wave runup (whichever is 
greater) associated with the 100-year 
Stillwater surge elevation at the site.

(iv) Occasionally, exceptions to the 
minimum coastal levee freeboard 
requirement described in (b)(l)(iii) may 
be approved. Appropriate engineering 
analyses demonstrating adequate 
protection with a lesser freeboard must 
be submitted to support a request for 
such an exception. The material 
presented must evaluate the uncertainty 
in the estimated base flood loading 
conditions. Particular emphasis must be 
placed on the effects of wave attack and 
overtopping on the stability of the levee. 
Under no circumstances, however, will a 
freeboard of less than two feet above 
the 100-year Stillwater surge elevation 
be accepted.

(2) Closures. A ll openings must be 
provided with closure devices that are 
structural parts of the system during

operation and design according to sound 
engineering practice.

(3) Embankment protection. 
Engineering analyses must be submitted 
that demonstrate that no appreciable 
erosion of the levee embankment can be 
expected during the base flood, as a 
result of either currents or waves, and 
that anticipated erosion will not result 
in failure of the levee embankment or 
foundation directly or indirectly through 
reduction of the seepage path and 
subsequent instability. The factors to be 
addressed in such analyses include, but 
are not limited to: Expected flow  
velocities (especially in constricted 
areas); expected wind and wave action; 
ice loading; impact of debris; slope 
protection techniques; duration of 
flooding at various stages and velocities; 
embankment and foundation materials; 
levee alignment, bends, and transitions; 
and levee side slopes.

(4) Embankment and foundation 
stability. Engineering analyses that 
evaluate levee embankment stability 
must be submitted. The analyses 
provided shall evaluate expected 
seepage during loading conditions 
associated with the base flood and shall 
demonstrate that seepage into or 
through the levee foundation and 
embankment will not jeopardize 
embankment or foundation stability. A n  
alternative analysis demonstrating that 
the levee is designed and constructed 
for stability against loading conditions 
for Case IV  &s defined in the U .S . Army 
Corps of Engineers (COE) manual, 
“Design and Construction of Levees”  
(EM 1110-2-1913, Chapter 6, Section II), 
may be used. The factors that shall be 
addressed in the analyses include:
Depth of flooding, duration of flooding, 
embankment geometry and length of 
seepage path at critical locations, 
embankment and foundation materials, 
embankment compaction, penetrations, 
other design factors affecting seepage 
(such as drainage layers), and other 
design factors affecting embankment 
and foundation stability (such as 
berms).

(5) Settlement. Engineering analyses 
must be submitted that assess the 
potential and magnitude of future losses 
of freeboard as a result of levee 
settlement and demonstrate that 
freeboard will be maintained within the 
minimum standards set forth in 
paragraph (b)(1) of this section. This 
analysis must address embankment 
loads, compressibility of embankment 
soils, compressibility of foundation 
soils, age of the levee system, and 
construction compaction methods. In 
addition, detailed settlement analysis 
using procedures such as those
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described in the C O E  manual, “ Soil 
Mechanics Design— Settlement 
Analysis” (EM 1100-2-1904) must be 
submitted.

(6) Interior drainage. A n  analysis 
must be submitted that identifies the 
source(s) o f such flooding, the extent of 
the flooded area, and, if the average 
depth is greater than one foot, the water- 
surface elevation(s) of the base flood. 
This analysis must be based on the joint 
probability of interior and exterior 
flooding and the capacity of facilities 
(such as drainage lines and pumps) for 
evacuating interior floodwaters.

(7) O ther design criteria. In unique 
situations, such as those where the levee 
system has relatively high vulnerability, 
FEM A  may require that other design 
criteria and analyses be submitted to 
show that the levees provide adequate 
protection. In such situations, sound 
engineering practice will be the 
standard on which F E M A  will base its 
determinations. F E M A  will also provide 
the rationale for requiring this additional 
information.

(c) Operation plans and criteria. For a 
levee system to be recognized, the 
operational criteria must be as 
described below. A ll closure devices or 
mechanical systems for internal 
drainage, whether manual or automatic, 
must be operated in accordance with an 
officially adopted operation manual, a 
copy of which must be provided to 
FEM A  by the operator when levee or 
drainage system recognition is being 
sought or when the manual for a 
previously recognized system is revised 
in any manner. A ll operations must be 
under the jurisdiction of a Federal or 
State agency, an agency created by 
Federal or State law, or an agency of a 
community participating in the NFIP.

(1) Closures. Operation plans for 
closures must include the following:

(1) Documentation of the flood 
warning system, under the jurisdiction 
of Federal, State, or community officials, 
that will be used to trigger emergency 
operation activities and demonstration 
that sufficient flood warning time exists 
for the completed operation of all 
closure structures, including necessary 
sealing, before floodwaters reach the 
base of the closure.

(ii) A  formal plan of operation 
including specific actions and 
assignments of responsibility by 
individual name or title.

(iii) Provisions for periodic operation, 
at not less than one-year intervals, of 
the closure structure for testing and 
training purposes.

(2) Interior drainage system s. Interior 
drainage systems associated with levee 
systems usually include storage areas, 
gravity outlets, pumping stations, or a

combination thereof. These drainage 
systems will be recognized by F E M A  on 
NFIP maps for flood protection purposes 
only if the following minimum criteria 
are included in the operation plan:

(i) Documentation of the flood 
warning system, under the jurisdiction 
of Federal, State, or community officials, 
that will be used to trigger emergency 
operation activities and demonstration 
that sufficient flood warning time exists 
to permit activation of mechanized 
portions of the drainage system.

(ii) A  formal plan of operation 
including specific actions and 
assignments of responsibility by 
individual name or title.

(iii) Provision for manual backup for 
the activation of automatic systems.

(iv) Provisions for periodic inspection 
of interior drainage systems and 
periodic operation of any mechanized 
portions for testing and training 
purposes. N o more than one year shall 
elapse between either the inspections or 
the operations.

(3) O ther operation plan s and criteria. 
Other operating plans and criteria may 
be required by F E M A  to ensure that 
adequate protection is provided in 
specific situations. In such cases, sound 
emergency management practice will be 
the standard upon which F E M A  
determinations will be based.

(d) M aintenance plan s and criteria. 
For levee systems to be recognized as 
providing protection from the base 
flood, the maintenance criteria must be 
as described herein. Levee systems must 
be maintained in accordance with an 
officially adopted maintenance plan, 
and a copy of this plan must be provided 
to F E M A  by the owner of the levee 
system when recognition is being sought 
or when the plan for a previously 
recognized system is revised in any 
manner. A ll maintenance activities must 
be under the jurisdiction of aTederal or 
State agency, an agency created by 
Federal or State law, or an agency of a 
community participating in the NFIP that 
must assume ultimate responsibility for 
maintenance. This plan must document 
the formal procedure that ensures that 
the stability, height, and overall integrity 
of the levee and its associated structures 
and systems are maintained. A t a 
minimum, maintenance plans shall 
specify the maintenance activities to be 
performed, the frequency of their 
performance, and the person by name or 
title responsible for their performance.

(e) Certification requirem ents. Data 
submitted to support that a given levee 
system complies with the structural 
requirements set forth in paragraphs 
(b)(1) through (b)(7) of this section must 
be certified by a registered professional 
engineer. Also, certified as-built plans o f

the levee must be submitted. 
Certifications are subject to the 
definition given at § 65.2 of this 
subchapter. In lieu of these structural 
requirements, a Federal agency with 
responsibility for levee design may 
certify that the levee has been 
adequately designed and constructed to 
provide protection against the base 
flood.

§ 65.11 List of communities submitting 
new technical data.

This section provides a cumulative list 
of communities where modifications of 
the base flood elevation determinations 
have been made because of submission 
of new scientific or technical data. Due 
to the need for expediting the 
modifications, the revised map is 
already in effect and the appeal period 
commences on or about the effective 
date of the modified map. A n  interim 
rule, followed by a final rule, will list the 
revised map effective date, local 
repository and the name and address of 
the Chief Executive Officer of the 
community. The map(s) is (are) effective 
for both flood plain management and 
insurance purposes.

PART 70—PROCEDURES FOR MAP 
CORRECTION

18. The authority citation for Part 70 
continues to read as follows:Authority: 42 U.S.C. 4001 et seq.\ Reorganization Plan No. 3 of 1978; E .0 .12127.
§ 70.1 [Amended]

19. Section 70.1 is amended by 
removing the last two sentences and by 
adding the following two sentences in 
place thereof:
* * * These procedures shall not apply 
when there has been any alteration of 
topography since the effective date of 
the first NFIP map (i.e., FH BM  or FIRM) 
showing the property within an area of 
special flood hazard. Appeals in such 
circumstances are subject to the 
provisions of Part 65 of this subchapter.

§70.3 [Amended]
20. Section 70.3 is amended in the 

following particulars:
a. In paragraph (b)(2)(i) by adding 

after the word “ contours” and before the 
comma the words "in relation to the 
National Geodetic Vertical Datum 
(NVGD) of 1929” .

b. By removing the last sentence of 
paragraph (b)(4).

§ 70.4 [Amended]
21. Section 70.4 is amended by adding 

after the word “ that” and before the 
colon the words “ either the ground 
elevations of an entire legally defined
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parcel of land or the elevation of the 
lowest adjacent grade to a structure 
have been compared with the elevation 
of the base flood and that” .

22. Part 70 is amended by adding 
§ 70.9 to read as follows:

§ 70.9 Review of proposed projects.
A n  individual who is proposing to 

build on that portion of a property that 
may be inadvertently included in an 
area of special flood hazard may request 
a Conditional Letter of Map Amendment 
in accordance with Part 72 of this 
subchapter. The data required to 
support such requests are the same as 
those required to support requests for 
final Letters of Map Amendment in 
accordance with 70.3, except as-built 
certification is not required.

23. Part 73 is added to 44 C FR  Chapter 
1, Subchapter B to read as follows:

PART 73—IMPLEMENTATION OF 
SECTION 1316 OF THE NATIONAL 
FLOOD INSURANCE ACT OF 1968
Sec.73.1 Purpose of part.73.2 Definitions.73.3 Denial of flood insurance coverage.73.4 Restoration of flood insurance coverage.Authority: 42 U.S.C. 4001 et seq.\ Reorganization Plan No. 3 of 1978; E .0 .12127.
§ 73.1 Purpose of part.

This part implements Section 1316 of 
the National Flood Insurance A ct of 
1968.

§ 73.2 Definitions.
(a) Except as otherwise provided in 

this part, the definitions set forth in Part 
59 of this subchapter are applicable to 
this part.

(bj For the purpose of this part a “ duly 
constituted State or local zoning 
authority or other authorized public

body” means an official or body 
authorized under State or local law  to 
declare a structure to be in violation of a 
law, regulation or ordinance.

(c) For the purpose of this part, "State 
or local laws, regulations or ordinances 
intended to discourage or restrict 
development or occupancy of flood- 
prone areas” are measures such as those 
defined as “ Flood plain management 
regulations” in § 59.1 of this subchapter. 
Such measures are referred to in this 
part as State or local flood plain 
management regulations.

§ 73.3 Denial of flood insurance coverage.
(a) No new flood insurance shall be 

provided for any property which the 
Administrator finds has been declared 
by a duly constituted State or local 
zoning authority or other authorized 
public body, to be in violation of State 
or local laws, regulations or ordinances 
which are intended to discourage or 
otherwise restrict land development or 
occupancy in flood-prone areas.

(b) N ew  and renewal flood insurance 
shall be denied to a structure upon a 
finding by the Administrator of a valid 
declaration of a violation.

(c) States and communities shall 
determine whether to submit a 
declaration to the Administrator for the 
denial of insurance.

(d) A  valid declaration shall consist 
of:

(1) The name(s) of the property 
owner(s) and address or legal 
description of the property sufficient to 
confirm its identity and location;

(2) A  clear and unequivocal 
declaration that the property is in 
violation of a cited State or local law, 
regulation or ordinance;

(3) A  clear statement that the public 
body making the declaration has 
authority to do so and a citation to that 
authority;

(4) Evidence that the property owner 
has been provided notice of the 
violation and the prospective denial of 
insurance; and

(5) A  clear statement that the 
declaration is being submitted pursuant 
to section 1316 of the National Flood 
Insurance A ct of 1968, as amended.

§ 73.4 Restoration of flood insurance 
coverage.

(a) Insurance availability shall be 
restored to a property upon a finding by 
the Administrator of a valid rescission 
of a declaration of a violation.

(b) A  valid rescission shall be 
submitted to the Administrator and shall 
consist of:

(1) The name of the property owner(s) 
and an address or legal description of 
the property sufficient to identify the 
property and to enable F E M A  to identify 
the previous declaration;

(2) A  clear and unequivocal statement 
by an authorized public body rescinding 
the declaration and giving the reason(s) 
for the rescission;

(3) A  description of and supporting 
documentation for the measures taken 
in lieu of denial of insurance in order to 
bring the structure into compliance with 
the local flood plain management 
regulations; and

(4) A  clear statement that the public 
body rescinding the declaration has the 
authority to do so and a citation to that 
authority.

PART 76—[REMOVED AND 
RESERVED]

24. By removing and reserving Part 76.Dated: August 18,1986.
Francis V. Reilly,
Deputy Administrator, Federal Insurance 
Administration,[FR Doc. 86-18999 Filed 8-22-86; 8:45 am] 
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