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Project). Telephone 202-566-7541 (not a 
toll-free number).
SUPPLEMENTARY INFORMATION In 1987, 
Forms 1Q40EZ, 1040A and 1040 can be 
filed electronically. Forms 1040 can 
include Schedules A, B, C, D, E, G, R, SE 
and W, and Forms 2106, 2119, 2441, 3468, 
3903, 4562, 6251, 6252 and 8283. The 
seven metropolitan areas to be included 
in the 1987 test are Albany- 
Schenectady-Troy, New York: 
Sacramento, California; Milwaukee, 
Wisconsin; Norfolk-Virginia Beach- 
Newport News, Virginia; Phoenix, 
Arizona; Raleigh-Durham-Fayetteville, 
North Carolina and Cincinnati, Ohio. In 
addition taxpayers filing in the latter 
three areas will be permitted to elect to 
have their refunds directly deposited 
into their bank, savings and loan or 
credit union accounts.

The principal advantage of electronic 
filing are (1) Most taxpayers will receive 
refunds two or three weeks faster than if 
their returns had been filed in the form 
of paper documents, (2) returns 
preparers will be able to serve their 
clients more efficiently, (3) the cost to 
IRS of processing, storing and retrieving 
these returns will be reduced

substantially, and (4) taxpayers 
participating in direct deposit will 
obtain their refunds quickly and more 
conveniently.

A participating electronic filer must 
meet the following basic qualifications:

1. Prepared at least 100 tax returns for 
compensation in 1985,

2. used computers to prepare 
individual income tax returns for tax 
years 1984 and 1985, either directly or 
through a service bureau,

3. has substantial communication 
experience under IBM 3780 RJE bi­
synchronous protocol at 4800 BAUD 
through a dial-up modem, or associated 
with another firm which has such 
experience, and

4. has a tax preparation office in one 
or more of the designated metropolitan 
areas included in the 1987 pilot.

Electronic preparation offices must be 
located within the following areas:

Areas Counties/cities included

Cincinnati/Dayton/ 
Springfield Ohio.

Counties of Adams, Brown, 
Butler, Clark, Clermont, Clin­
ton, Fayette, Greene, Hamil­
ton, Highland, Miami, Mont­
gomery, Preble and Warren in 
Ohio.

Areas Counties/cities included

Phoenix, Arizona......
Raleigh/Durham/ 

Fayetteville.

Albany/Schenectady/
Troy.

Milwaukee, Wisconsin

Sacramento/Stockton,
California.

Norfolk/Virginia Beach/ 
Newport News, Virginia.

Counties of Boone, Campbell 
and Kenton in Kentucky.

Dearborn County in Indiana.
Maricopa County.
Counties of Chatham, Cumber­

land, Durham, Franklin, Har­
nett, Johnston, Lee, Orange, 
and Wake in North Carolina.

Counties of Albany, Fulton, 
Greene, Montgomery, Rensse­
laer, Saratoga, Schenectsdv 
Warren and Washington.

Counties of Kenosha, Milwaukee, 
Ozaukee, Racine, Sheboygan, 
Waiworth, Washington and 
Waukesha.

Counties of El Dorado, Placer, 
Sacramento, San Joaquin. 
Sutter, Yolo, and Yuba.

Cities of Chesapeake, Hampton. 
Newport News, Norfolk, Ports­
mouth, Poquoson, Suffolk, Vir­
ginia Beach and York County.

While there is no geographic 
restriction on the taxpayers 
participating in electronic filing, 
preparers may not actively solicit 
business outside of the designated 
areas.
John L. Wedick, Jr.,
Assistant Commissioner, (Planning, Finance 
and Research).
[FR Doc. 86-9950 Filed 5-1-86; 8:45 am] 
B I L L I N G  C O D E  4 8 3 0 - 0 1 - M
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1
EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION

DATE AND t im e : 2:00 p.m, (eastern time), 
Monday, May 12,1986.
PLACE: Clarence M. Mitchell, Jr., 
Conference Room No. 200-C on the 2nd 
Floor of the Columbia Plaza Office 
Building, 2401 “E” Street, NW., 
Washington, DC 20507. 
s t a t u s : Closed to the public.
MATTERS TO BE CONSIDERED:

Closed
1. Litigation Authorization; General Counsel 

Recommendations
2. Discussion of Subpoena Determinations 

Note.—Any matter not discussed or
concluded may be carried over to a later 
meeting. (In addition to publishing notices on 
EEOC Commission meetings in the Federal 
Register, the Commission also provides a 
recorded announcement a full week in 
advance on future Commission sessions. 
Please telephone (202) 634-6748 at all times 
for information on these meetings.)

CONTACT PERSON FOR MORE
in f o r m a t io n : Cynthia C. Matthews, 
Executive Officer at (202) 634-6748.

Dated: April 30,1986.
Cynthia C. Matthews,
Executive Officer, Executive Secretariat. 

This Notice Issued April 30,1986.

[FR Doc. 86-10008 Filed 4-30-86; 8:45 am] 
B I L L I N G  C O D E  6 7 5 0 - 0 6 - M

2
FEDERAL RESERVE SYSTEM

TIME AND d a t e : 10:00 a.m., Wednesday, 
May 7,1986.
PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Street, 
NW, Washington, DC 20551.
s t a t u s : Closed.
MATTERS TO  BE CONSIDERED:

1. Federal Reserve Bank and Branch 
director appointments.

2. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees.

3. Any items carried forward from a 
previously announced meeting.

CONTACT PERSON FOR MORE 
in f o r m a t io n : Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3207. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting.

Dated: April 30,1986.
James McAfee,
Associate Secretary o f the Board.
[FR Doc. 86-9977 Filed 4-30-86; 9:58 am] 
B I L L I N G  C O D E  6 2 1 0 - 0 1 - M

3
FOREIGN CLAIMS SETTLEMENT 
COMMISSION

Announcement in Regard to 
Commission Meetings and Hearings

The Foreign Claims Settlement 
Commission, pursuant to its regulations 
(45 CFR Part 504, and the Government in 
the Sunshine Act (5 U.S.C. 552b), hereby 
gives notice in regard to the scheduling 
of open meetings and oral hearings for 
the transaction of Commission business 
and other matters specified, as follows:
d a t e  a n d  t im e : Monday, May 19,1986 
at 10:30 a.m.
s u b j e c t  m a t t e r : Consideration of 
claims filed under the Ethiopian Claims 
Program.

Subject matter listed above, not 
disposed of at the scheduled meeting, 
may be carried over to the agenda of the 
following meeting.

All meetings are held at the Foreign 
Claims Settlement Commission, 1111- 
20th Street, NW., Washington DC. 
Requests for information, or advance 
notices of intention to abserve a 
meeting, may be directed to: 
Administrative Officer, Foreign, Claims 
Settlement Commission, llll-2 0 th  
Street, NW., Room 409, Washington, DC 
20579. Telephone: (202) 653-6155.

Dated at Washington, DC, on April 30,1986 
Judith H. Lock,
Administrative Officer.
[FR Doc. 86-10022 Filed 4-30-86; 3:35 pmj 
B I L L I N G  C O D E  4 4 1 0 - 0 1 - M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 260,264,265, and 270

[SW H-FRL 2891-91

Standards Applicable to Owners and 
Operators of Hazardous Waste 
Treatment, Storage, and Disposal 
Facilities; Closure/Post-Closure and 
Financial Responsibility Requirements

AGENCY: Environmental Protection 
Agency.
a c t i o n : Final rule.

SUMMARY: On March 19,1985, the 
Environmental Protection Agency (EPA) 
proposed to amend portions of the 
closure and post-closure care and 
financial responsibility requirements 
applicable to owners and operators of 
hazardous waste treatment, storage, and 
disposal facilities (TSDFs) (50 FR 11068). 
EPA is today promulgating the 
amendments in final form. Many of the 
amendments conform to a settlement 
agreement signed by EPA and 
petitioners in American Iron and Steel 
Institute v. US. Environmental 
Protection Agency, renamed Atlantic 
Cement Company Incorporated v. U.S. 
Environmental Protection Agency (D.C. 
Cir., No. 81-1387 and Consolidated 
Cases). The remainder of the 
amendments are designed to clarify the 
regulations and to address issues that 
have arisen as EPA has implemented the 
regulations.
DATES: These regulations shall become 
effective on October 29,1986, except for 
§ 270.14(b)(14), which shall be effective 
on May 2,1986.

Wording changes for financial 
instruments issued before the effective 
date of these regulations must be made 
at the same time changes.are required 
under §§ 264.142(b), 264.144(b), 
265.142(b), and 265.144(b).
a d d r e s s e s : The public docket for this 
rulemaking is available for public 
inspection at Room S-212-E, U.S. EPA, 
401 M Street SW., Washington, DC. 
20460 from 9:00 a.m. to 4:00 p.m.,
Monday through Friday, excluding 
holidays. The docket number is F-86- 
FCPC. Call (202)475-9327 to make an 
appointment with the docket clerk. As 
provided in 40 CFR Part 2, a reasonable 
fee may be charged for copying services. 
FOR FURTHER INFORMATION CONTACT: 
The RCRA Hotline toll free at (800) 424- 
9346 or in Washington at (202) 382-3000; 
or Nancy D. McLaughlin, Office of Solid 
Waste (WH-562), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, D.C. 20460, (202) 475-6677.

SUPPLEMENTARY INFORMATION: The 
contents of today’s preamble are listed 
in the following outline:
I. Background
A. Subtitle C of the Resource Conservation

and Recovery Act (RCRA)
B. Regulations Affected by Today's

Amendments
C. Atlantic Cement Company, Incorporated

(ACCI) Litigation and Settlement *
D. Subparts G and H Implementation

Experience
E. Hazardous and Solid Waste Amendments

of 1984 Codification Rule
II. Analysis of Rules
A. Definitions (Part 260)

1. Active Life of the Facility (§ 260.10)
2. Final Closure (§ 260.10)
3. Hazardous Waste Management Unit 

(I 260.10)
4. Partial Closure (§ 260.10)

B. Standards for Permitted Facilities (Part
264) and Conforming Changes to Interim 
Status Standards (Part 265)

1. Closure and Post-Closure Care (Subpart 
G)
a. Closure performance standard 
(§§ 265.111 and 265.111)
b. Requirement to furnish closure and 
post-closure plans to the Regional 
Administrator (§§ 264.112(a), 264.118(c), 
265.112(a) and 265.118(b))
c. Clarification of contents of closure 
plan (§§ 264.112(b) and 265.112(b))
d. Description of removal or 
decontamination of facility structures 
and soils in closure plan (§§ 264.112(b)(4) 
and 265.112(b)(4))
e. Requirements to estimate the expected 
year of closure (§§ 264.112(b)(7) and 
265.112(b)(7))
f. Amendments to closure and post­
closure plans (§§ 264.112(c), 264.118(d), 
265.112(c) and 265.118(d))
g. Notification of partial closure and final 
closure (§§ 264.112(d) and 265.112(d))
h. Removal of hazardous wastes and 
decontamination or dismantling of 
equipment (§§ 264.112(e) and 265.112(e))
i. Time allowed for closure (§§ 264.113 
and 265.113)
j. Disposal or decontamination of 
equipment, structures, and soils 
(§§ 264.114 and 265.114)
k. Certification of closure (§§ 264.115 and 
265.115)
l. Survey plat (§§ 264.116 and 265.116)
m. Post-closure care and use of property 
(§§ 264.117 and 265.117)
n. Post-closure plans (§§ 264.118 and
265.118)
o. Post-closure notices (§§ 264.119 and
265.119)
p. Certification of completion of post­
closure care (§§ 264.120 and 265.120)

2. Financial Assurance Requirements 
(Subpart H)
a. Cost estimates for closure and post­
closure care (§§ 264.142(a), 264.144(a), 
265.142(a) and 265.144(a))
b. Anniversary date for updating cost 
estimates for inflation (§§ 264.142(b), 
264.144(b), 265.142(b) and 265.144(b))

c. Revisions to the cost estimates
(§§ 264.142(c), 264 144(c), 265.142(c) and 
265.144(c))
d. Post-closure cost estimate 
(§ § 264.144(c), and 265.144(c))
e. Trust fund pay-in period
( § § 264.143(a)(3) and 265.143(a)(3))
f. Reimbursements for closure and post­
closure expenditures from trust fund and 
insurance (§§ 264.143(a)(10), - 
264.143(e)(5), 264.145(a)(ll), 264.145(e)(5), 
265.143(a)(10), 265.143(d)(5), 
265.145(a)(ll), and 265.145(d)(5))
g. Final order required
(§§ 264.143(b)(4)(ii), 264.145(b)(4)(ii), 
265.143(b)(4)(ii) and 265.145(b){4)(iij) -
h. Final administrative determination 
required (§§ 264.143 (c)(5) and (d)(8), 
264.145 (c)(5) and (d)(9), and 
265.143(c)(8), 265.145(b)(5) and 
265.145(c)(9))
i. Cost estimates for owners or operators 
using the financial test or corporate 
guarantee must include UIC cost 
estimates for Class I wells
(§§ 264.143(f)(l)(i) (B) and (D) and
(f)(l)(ii) (B) and (D), 264.145(f)(l)(i) (B) 
and (D) and (f)(l)(ii) (B) and (D), 
265.143(e)(l)(i) (B) and (D) and (e)(l)(ii) 
(B) and (D), 265.145(e)(l)(i) (B) and (D) 
and (e)(l)(ii) (B) and (D))
j. Cost estimates must account for all 
facilities covered by the financial test or -, 
corporate guarantee (§§ 264.143(f)(2), 
264.145(f)(2), 265.143(e)(2) and 
265.145(e)(2))
k. Release of the owner or operator from 
the requirements of financial assurance 
for closure and post-closure care
(§§ 264.143(i), 264.145(i), 265.143(h), and 
265.145(h))
l. Period of liability coverage 
(§§ 264.147(e) and 265.147(e))
m. Wording of instruments (§ 264.151)

C. Interim Status Standards (Part 265)
1. Applicability of Requirements {§ 265.110)
2. Waste Pile Closure Requirements 

Included by Reference in the Closure 
Performance Standard (§ 265.111(c))

3. Submission of Interim Status Closure and 
Post-Closure Plans (§§ 265.112(d), 
265.118(e))

4. Written Statements by Regional 
Administrator of Reasons for Refusing to 
Approve or Reasons for Modifying 
Closure or Post-Closure Plan
(§§ 265.112(d) and 265.118(f))

D. Typographical Errors
E. Permitting Standards (Part 270)

1. Contents of Part B: General 
Requirements (§§ 270.14(b) (14), (15) and 
(16))

2. Minor Modifications of Permits 
(§ 270.42(d))

3. Changes During Interim Status 
(§ 270.72(d))

III. State Authority
A. Applicability of Rules in Authorized States
B. Effect on State Authorization
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IV. Executive Order 12291
V. Paperwork Reduction Act
VI. Regulatory Flexibility Act
VII. Supporting Documents
VIII. Effective Date 
I. Background
A. Subtitle C o f the Resource 
Conservation and Recovery Act (RCRA)

Subtitle C of RCRA creates a “cradle- 
to-grave” management system to ensure 
that hazardous wastes are transported, 
treated, stored, and disposed of in a 
manner that ensures the protection of 
human health and the environment. 
Section 3004 of Subtitle C requires the 
Administrator of EPA to promulgate 
regulations establishing such 
performance standards applicable to 
owners and operators of hazardous 
waste treatment, storage, or disposal 
facilities (TSDFs), as may be necessary 
to protect human health and the 
environment. Section 3005 requires the 
Administrator to promulgate regulations 
requiring each person owning or 
operating a TSDF to have a permit, and 
to establish requirements for permit 
applications.

Under Section 3005(a), on the effective 
date of the Section 3004 standards, all 
treatment, storage and disposal of 
hazardous waste is prohibited except in 
accordance with a permit that 
implements the Section 3004 standards. 
Recognizing, however, that not all 
permits would be issued within six 
months of the promulgation of Section 
3004 standards, Congress created 
“interim status” in Section 3005(e) of 
RCRA. Owners and operators of 
existing hazardous waste TSDFs who 
qualify for interim status will be treated 
as having been issued a permit until 
E P A  takes final administrative action on 
their permit application. Interim status 
does not relieve a facility owner or 
operator of complying with Section 3004 
standards. The privilege of carrying on 
operations in the absence of a permit 
carries with it the responsibility of 
complying with appropriate portions of 
the Section 3004 standards.
B. Regulations Affected by Today’s 
Amendments

EPA has issued several sets of 
regulations to implement the various 
sections of Subtitle C. Part 260 of 40 
CFR, among other provisions, includes 
definitions that apply to all other parts 
of the regulations. Part 264 provides 
standards for owners and operators of 
T S D F s  that have been issued RCRA 
permits. Part 265 provides interim status 
standards for owners and operators of 
T S D F s  Part 270 establishes permitting

procedures for TSDFs. These four parts 
are amended by today’s final rule.
C. Atlantic Cement Company, 
Incorporated (ACCI) Litigation and 
Settlement

Shortly after EPA promulgated the 
January 12,1981 regulations, which, 
among other requirements, included 
standards for closure and post-closure 
care and financial assurance, individual 
companies and industry trade 
associations filed 17 separate lawsuits 
challenging those standards. These 
cases were consolidated as American 
Iron and Steel Institute v. U.S. 
Environmental Protection Agency (D.C. 
Cir., No. 81-1387 and Consolidated 
Cases). On August 16,1984, the parties 
(with the exception of several parties 
who voluntarily dismissed their 
lawsuits) filed a settlement agreement 
with the Court. The American Iron and 
Steel Institute voluntarily dismissed its 
lawsuit rather than join in the 
settlement; the case has been renamed 
Atlantic Cement Company Incorporated 
v. U.S. Environmental Protection 
Agency (“ACCI Litigation”).

Under the terms of the settlement 
agreement, EPA agreed to propose and 
take final action upon certain 
amendments to the closure and post­
closure regulations that were 
promulgated on January 12,1981. The 
rules proposed on March 19,1985 
contained amendments conforming to 
the ACCI settlement agreement. Among 
the regulations EPA is promulgating 
today are amendments to 40 CFR Parts 
260, 264, 265, and 270 that are in most 
cases consistent with the ACCI 
settlement agreement. In addition, 
certain of these amendments require 
conforming amendments to financial 
responsibility regulations in Subpart H 
of Parts 264 and 265. Those changes are 
also being made today.
D. Subparts G and H  Implementation 
Experience

Since January 12,1981, EPA and 
authorized states have developed 
considerable experience with the 
implementation of Subparts G and H. 
Based on this implementation 
experience, EPA is today making 
additional changes to 40 CFR Parts 260. 
264, 265, and 270.
E. Hazardous and Solid Waste 
Amendments o f1984 Codification Rule

On July 15,1985, EPA published in 50 
FR 28702 final rules implementing 
provisions included in the Hazardous 
and Solid Waste Amendments of 1984 
(HSWA) (hereinafter referred, to as the 
“codification rule”). Some of today’s 
final rules have been promulgated to

conform to HSWA and to the 
requirements of the July 15,1985 
codification rule.
II. Analysis of Rules

The following sections of this 
preamble include discussions of the 
major issues and summaries of the 
comments received in response to the 
March 19,1985 proposed rule, as well as 
explanations of EPA’s rationale for 
promulgating the final rules. The 
preamble is arranged in a section-by­
section sequence for ease of reference. 
Because many of the regulatory 
amendments to Interim Status 
Standards (Part 265) are parallel to the 
Standards for Permitted Facilities (Part 
264), only those changes to the Part 265 
Interim Status Standards that differ from 
the Part 264 standards are addressed 
separately.
A. Definitions (Part 260)
1. Active Life of the Facility (§ 260.10).

In the March 19,1985 proposed rule, 
the Agency proposed to redefine “active 
life” to extend die period from the initial 
receipt of hazardous wastes until the 
Regional Administrator receives 
certification of final closure. Sections 
264.112(b) and 265.112(b) previously 
defined active life of a facility as that 
period during which wastes are 
periodically received.

The key concern raised by the 
commenters was that certain 
requirements applicable to operating 
facilities may not be practical or 
feasible to conduct during the closure 
period (e.g., inspections, paperwork 
requirements).

The Agency does not agree that 
defining the closure period as part of the 
active life would be burdensome or 
require activities not otherwise required 
at the facility. For example, § § 264.73 
and 265.73 now require that the owner 
or operator maintain the operating 
record until closure of the facility. The 
Agency would also expect an owner or 
operator to conduct inspections as part 
of a routine closure activities. As 
discussed in the preamble to the 
proposed rule, the Agency is primarily 
concerned with ensuring that all 
monitoring activities are continued until 
closure is completed. Therefore, the 
Agency is promulgating the definition of 
active life of the facility as proposed.
2. Final Closure (§ 260.10)

In order to clarify the distinction 
between partial closure and final 
closure, the Agency proposed to define 
final closure as closure of all hazardous 
waste management units at a facility not 
otherwise covered by the provisions of
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§ 262.34 (exem ptions from  S ubpart G 
requ irem en ts for facilities accum ulating  
h azardous w as te s  for less th an  90 days), 
in acco rd an ce  w ith  S ubpart G 
requ irem ents. C losure of the la s t un it of 
the facility  w ould  be  defined  as final 
c losure of the facility. No com m ents 
w ere  received  on this p roposal, an d  the 
A gency is prom ulgating  the defin ition  as 
p roposed.

3. H azardous W aste  M anagem ent U nit 
(§ 260.10)

T he A gency p roposed  to define a new  
term — “hazard o u s w aste  m anagem ent 
un it”—as the sm allest a rea  of lan d  on or 
in w hich  haza rd o u s w aste  is p laced , or 
the sm allest struc tu re  on or in w hich 
haza rd o u s w as te  is p laced , th a t iso la tes  
haza rd o u s w as te  w ith in  a facility . The 
p roposed  defin ition  wras designed  to be 
co n sis ten t w ith  the p ream ble  to the July 
26,1982 lan d  d isposal regu lations (47 FR  
32289), ex p an d ed  to include sto rage and  
trea tm en t tan k s an d  co n ta in er sto rage 
units. T he follow ing w ere  defined  as 
haza rd o u s w aste  m anagem ent un its in 
the M arch 19,1985 p roposed  rule: a  
landfill cell, su rface im poundm ent, 
w aste  pile, lan d  trea tm en t area , 
incinerator, tan k  system  (i.e., ind iv idual 
tank  an d  its a sso c ia te d  piping and  
underly ing con ta inm en t system ), an d  a 
co n ta in er sto rage a rea  (i.e., the 
con ta iners  and  the lan d  or p ad  on w hich 
they are  placed).

A num ber of com m enters w ere 
concerned  th a t the p roposed  defin ition  
w as  still som ew hat am biguous. In 
particu lar, the  defin ition  d id  no t 
adeq u a te ly  d istingu ish  b e tw een  landfill 
cells, w hich  w ere  defined  in the 
p roposed  ru le as units, an d  subcells, 
w hich  a re  in tegral subsections of cells 
an d  should  n o t be closed  sep a ra te ly  
from  the cell as a w hole. A no ther 
com m enter ex p ressed  concern  th a t the 
term  “iso la te s” in the defin ition  im plies 
th a t all units n ecessarily  iso la te  w astes , 
w hich m ay n o t a lw ay s be the case  (e.g., 
land  trea tm en t area).

T he A gency ag rees th a t the p roposed  
defin ition  is som ew hat am biguous and  
no t com pletely  co n sis ten t w ith  the 
defin ition  of unit inc luded  in the July 26, 
1982 pream ble. M oreover, the A gency 
w ishes to m ake the defin ition  consis ten t 
w ith  the codification  rule. (See 50 FR  
28706 an d  28712, July 15,1985).
Therefore, to d ay ’s rule defines 
haza rd o u s w as te  m anagem ent un it as a 
contiguous a rea  of lan d  on or in w hich 
haza rd o u s w aste  is p laced , or the largest 
a rea  in w hich there  is a significant 
likelihood of m ixing haza rd o u s w aste  
co nstituen ts  in the sam e area . U nits 
include: su rface im poundm ents, w aste  
piles, landfill cells, inc inera to rs, land  
trea tm en t areas , tan k s and  their

a sso c ia te d  piping an d  underly ing 
con ta inm en t system s, an d  con ta iner 
sto rage a rea s  (i.e., the co n ta in er and  any 
underly ing  pad). A s d iscussed  in the 
p ream ble  to the p roposed  rule, the 
A gency does no t consider each  
co n ta in er to be a unit.

4. P artia l C losure (§ 260.10).

The M arch 19,1985 p roposed  rule 
redefined  p a rtia l c losure as closure of a 
h azardous w aste  m anagem ent unit. 
P artia l closures m ay involve: (1) closing 
a  h aza rd o u s w aste  m anagem ent unit 
w hile an o th e r haza rd o u s w aste  
m anagem ent un it a t the facility  
continues operating  (e.g., a  surface 
im poundm ent or co n ta in er sto rage a rea  
is c losed  b u t a  landfill con tinues to 
operate), or (2) closing one or m ore 
haza rd o u s w aste  m anagem ent units 
w hile o ther un its a sso c ia te d  w ith  the 
sam e p rocess rem ain  opera tio n a l (e.g., 
one landfill cell of a ten-cell landfill is 
closed, one tan k  an d  its underly ing  
piping is rem oved  from  a tan k  farm). 
C losure of the la s t  h aza rd o u s  w aste  
m anagem ent un it a t the facility  w ould  
be  considered  a f in a l  c losu re ra th e r th an  
a  p a rtia l closure.

T he A gency rece ived  no su b stan tiv e  
com m ents on the p ro p o sed  defin ition  of 
p a rtia l closure. T he defin ition  is being 
ad o p ted  su b s tan tia lly  as p roposed , w ith  
the follow ing change: In the list of 
exam ples, “tan k  sy s tem ” h a s  been  
changed  to “tan k  (including its 
a sso c ia te d  piping an d  underly ing 
con ta inm en t sy stem )”.

B. S ta n d a rd s fo r  P erm itted  F acilities  
(Part 264) a n d  C onform ing C hanges to  
In terim  S ta tu s  S ta n d a rd s (Part 265)

1. C losure an d  Post-C losure C are 
(S ubpart G).

a. C losure p er fo rm ance  s ta n d a rd  
(§§264.111 a n d  265.111). The prev ious 
sec tions 264.111 an d  265.111 e stab lish ed  
genera l c losure perfo rm ance s tan d a rd s  
app licab le  to all TSDF3 th a t specified  
th a t a  facility  m ust be closed  in a 
m an n er th a t (1) m inim izes the need  for 
fu rther m ain tenance , an d  (2) controls, 
m inim izes or elim inates, to the ex ten t 
n ecessa ry  to p rev en t th rea ts  to hum an  
h ea lth  an d  the environm ent, post- 
c losure escape  of h aza rd o u s  w astes , 
h aza rd o u s  w aste  constituen ts, leachate , 
co n tam in a ted  rainfall, or haza rd o u s 
w as te  decom position  p roducts to the 
ground or surface w a te rs  or to the 
a tm osphere . T he language in § 265.111 
differed  slightly an d  specified  th a t the 
facility  m ust be  c losed  in  a m an n er “th a t 
. . . contro ls, m inim izes or elim inates, to 
the ex ten t n ecessa ry  to p ro te c t  hum an  
h ea lth  an d  the e n v iro n m e n t.. . .”

In the M arch 19,1985 pream ble, the 
A gency p roposed  to (1) incorpora te  into 
the genera l s tan d a rd  a reference  to the 
p rocess-specific  c losure s tan d a rd s  
included  in 40 CFR §§ 264.178, 264.197, 
264.228, 264.258, 264.280, 264.310, 264.351, 
and  the p a ra lle l in terim  sta tu s  
p rovisions; (2) m ake the language in 
§ 265.111 para lle l to th a t in § 264.111; (3) 
rev ise  the language to require  th a t 
haza rd o u s constituen ts, as w ell as 
h azardous w aste  constituen ts, be 
ap p rop ria te ly  m anaged  a t closure; and
(4) m ake a m inor change to the w ording 
of the regu lation  for pu rposes of 
c larification .

The A gency p roposed  to incorporate  
reference to the specific techn ica l 
c losure requ irem en ts into the 
perform ance s ta n d a rd  to ensu re tha t 
ow ners or o p era to rs  of TSDFs com ply 
w ith  bo th  the general perform ance 
s tan d a rd  an d  the app licab le  process- 
specific s tan d ard s . No com m ents w ere 
subm itted  on this p roposal. T he Agency 
is prom ulgating the language of 
§§ 284.111(c) an d  265.111(c) 
sub s tan tia lly  as p roposed . The reference 
to § 265.178 in § 265.111(c) h as  been  
d ropped  b ecau se  there  are  no process- 
specific s ta n d a rd s  for con ta iner storage 
facilities in in terim  status; in addition, 
re ferences to § § 265.381 and  265.404 
w hich  h ad  been  in ad v erten tly  om itted 
from  the p roposed  rule, a re  in lcuded  in 
§ 265.111(c).

B ecause the A gency believes th a t for 
c larity  an d  consistency  the closure 
perform ance s ta n d a rd  for interim  status 
an d  perm itted  facilities should  be 
paralle l, the A gency p roposed  to am end 
§ 265.111(b) to m ake the language 
pa ra lle l to th a t in § 264.111(b). O ne 
com m enter s ta te d  th a t the use  of the 
p h rase  “p rev en t th re a ts” could  require 
an  ow ner or op e ra to r to conduct closure 
ac tiv ities th a t w ere  no t cost-effective 
an d  should  be rep laced  by a site-specific 
risk  assessm en t.

T he A gency believes th a t the 
env ironm enta l goals of closure should 
be the sam e for bo th  in terim  s ta tu s  and 
perm itted  facilities. A lthough the 
p rev ious language of the closure 
perform ance s tan d a rd  in Parts  264 and 
265 differed  slightly, as d iscussed  in the 
p ream ble  to the p roposed  rule, the 
A gency in te rp re ted  them  as having the 
sam e m eaning. A s a result, the Agency 
p roposed  to am end  § 265.111 to be 
co n sis ten t w ith  the P art 264 s tan d ard s  
an d  inc luded  the language “to prevent 
th re a ts” .

For the sak e  of c larity  an d  to be 
co n sis ten t w ith  the sta tu to ry  language in 
RCRA m andating  EPA to prom ulgate 
s tan d a rd s  to p ro te c t  hum an  health  and 
the environm ent, how ever, the final rule
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amends the language of § 264.111(b) to 
be consistent with the wording of 
§ 265.111(b). The language in 
§ 264.111(b) now specifies that the 
facility must be closed in a manner “that 
. . . controls, minimizes, or eliminates, 
to the extent necessary to protect human 
health and the environment” the post­
closure escape of hazardous wastes, 
hazardous constituents, etc.

The Agency also proposed to expand 
the language in §§ 264.111(b) and 
265.111(b) to require that closure must 
control, minimize or eliminate, to the 
extent necessary, the post-closure 
escape of hazardous constituents 
instead of only hazardous waste 
constituents as the previous regulation 
required. One commenter opposed the 
proposal on the grounds that requiring 
owners and operators to address all 
Appendix VIII constituents rather than 
only hazardous waste constituents could 
have costly implications for closure and 
post-closure care. Moreover, the 
commenter argued that the Agency did 
not provide a rationale for this change in 
the March 19,1985 proposed rule.

The Agency believes it is necessary to 
include hazardous constituents in the 
closure performance standard to ensure
that all contamination is adequately 
addressed at closure. Furthermore, this 
change is consistent with the HSWA.
For example, RCRA Section 3004(u) 
requires corrective action for all 
releases of hazardous wastes or 
hazardous constituents from any solid 
waste management unit. Similarly, 
Section 3001(f) requires the Agency in 
evaluating delisting petitions to 
consider, among other things, 
constituents other than those for which 
the waste was listed as hazardous. As a 
result of these considerations, the 
Agency is adopting §§ 264.111(b) and 
265.111(b) as proposed.

Finally, the Agency proposed to 
clarify the wording in § § 264.111(b) and 
265.111(b) by replacing the phrase 
^contaminated rainfall” with 
contaminated run-off.” No comments 

were received and this change is being 
promulgated as proposed. In addition, 
the phrase “waste decomposition 
products” was changed to “hazardous 
waste decomposition products.” Wastes 
which are not hazardous are not subject 
to the closure performance standards.

b. Requirement to furnish closure and 
Post-closure plans to the Regional 
Administrator (§§ 264.112(a), 264.118(c), 
265.112(a), 265.118(b)). Sections 
264.112(a), 264.118(a), 265.112(a), and 
265.118(a) previously required the owner 
or operator of a TSDF to keep a copy of 
he closure and post-closure plan and all 
revisions at the facility until closure is 
completed and certified. (In the case of

permitted facilities and interim status 
facilities with approved plans, the 
approved plans were to be kept on-site.) 
Post-closure plans were to be retained 
at the facility until the post-closure care 
period began. Petitioners in the ACC1 
litigation argued that a hazardous waste 
management facility may not be 
properly equipped to maintain files at 
the facility and safeguard closure and 
post-closure plans and that the plans 
could be kept more efficiently and safely 
at nearby offices of the owner or 
operator of the facility. The EPA, 
however, was concerned that the plans 
be available on-site to an inspector on 
the day of inspection.

The Agency proposed to drop the 
requirement that the closure and post­
closure plans be kept at the facility, but 
to require that they be furnished to the 
Regional Administrator upon request, 
including request by mail, and during 
site inspections, on the day of 
inspection. This was consistent with the 
terms of the ACCI settlement.

Most of the commenters focused on 
the applicability of the requirements to 
permitted facilities, arguing that if the 
Agency already has a copy of the plan 
on file, requiring it to be made available 
on the day of inspection is unnecessary. 
Another argued that plans should be 
kept at the facility during the closure £  
period to make them readily available 
for an unannounced inspection at that 
time.

The Agency agrees with those 
commenters who argued that for % 
facilities with approved closure and 
post-closure plans on file, it is not 
necessary to make them available on 
the day of inspection. For interim status 
facilities, however, the plans may not 
have been reviewed and it is important 
that they be available on the day of 
inspection. Even in the case of 
unannounced inspections, it should be 
possible to deliver a copy of the plan to 
the facility within the same day. 
Therefore, the Agency is promulgating 
§ § 264.112(a) and 264.118(c) to require 
that the plans be furnished only upon 
request, including request by mail;
§ § 265.112(a) and 265.118(b) require that 
for interim status facilities with 
approved closure and post-closure 
plans, the plans must be furnished upon 
request, including request by mail. For 
facilities without approved plans, the 
plans must also be provided during site 
inspections.

Under the requirements of §§ 264.228 
and 264.258, an owner or operator of a 
surface impoundment or waste pile not 
designed in accordance with the 
specified liner design standards must 
prepare a contingent closure and post­
closure plan for closure as a landfill. To

ensure that such owners and operators 
recognize that these contingent plans 
are subject to the requirements of Part 
264 Subpart G, the final rule modifies 
the proposed rule slightly. The final rule 
clarifies that if a facility is required to 
have a contingent closure and post­
closure plan under § 264.228 or 
§ 264.258, these plans are also subject to 
the requirements of § § 264.112 and 
264.118.

In some cases, owners or operators of 
surface impoundments or waste piles 
not otherwise required to prepare 
contingent closure and post-closure 
plans may be required to close their 
units or facilities as landfills. To clarify 
that these facilities also must have post­
closure plans, the final rule specifies in 
§§ 264.118(a) and 265.118(a) that an 
owner or operator must prepare a post­
closure plan within 90 days of the date 
that the owner or operator or Regional 
Administrator determines that the 
facility must be closed as a landfill.

c. Clarification o f contents o f closure 
plan (§§264.112(b), 265.112(b)). The 
Agency proposed a number of changes 
to §§ 264.112(a) and 265.112(a) to make 
explicit the level of detail that must be 
included in the closure plan to eliminate 
potential ambiguities in the closure plan 
requirements. First, the proposed rule 
clarified that the plan must address 
explicitly the activities to be conducted 
at all partial closures as well as final 
closure. The proposed rule also stated in 
§§ 264.112(b)(6) and 265.112(b)(6) that a 
schedule for closure activities must be 
provided for closure of each unit as well 
as for final closure. In addition, the 
proposed rule also elaborated on the 
types of information that should be 
included in the plan.

For example, the owner or operator 
must include in the plan not only an 
estimate of the maximum inventory over 
the life of the facility, but also a detailed 
description of the procedures that will 
be used to handle the hazardous wastes 
during partial and final closure (e.g., all 
proposed methods for removing, 
transporting, treating, or disposing of 
hazardous wastes at partial and final 
closure). The plan must also address all 
ancillary activities necessary during the 
partial and final closure periods, such as 
ground-water monitoring, leachate 
collection, and run-on and nm-off 
control, as applicable.

The Agency received a number of 
comments supporting increased level of 
detail in the plans. Most of these 
commenters favored including even 
more specificity in the closure plan 
regulations (e.g., criteria for “how clean 
is clean”). A numberof commenters 
however, also disagreed with the
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Agency’s proposed amendments, 
arguing that the level of detail proposed 
in unnecessary and burdensome, 
especially if the plan must be changed 
several times to reflect future changes in 
technology. One commenter expressed 
concern that the level of detail specified, 
combined with the permit modification 
procedures required to make changes to 
the plan, could lock an owner or 
operator into an outmoded closure plan.

The Agency believes that it is 
necessary to require detailed closure 
and post-closure plans to ensure 
accurate cost estimates and adequate 
financial assurance. Implementation 
experience has shown that poorly 
detailed plans have been accompanied 
by inadequate cost estimates. The plans 
should include sufficient detail to allow 
a third party to conduct closure or post­
closure care in accordance with the plan 
if the owner or operator fails to do so. 
Therefore, the Agency is promulgating 
the final rule as proposed.

The Agency disagrees with those 
commenters who contend that requiring 
a greater level of detail will force 
owners or operators to revise their plans 
frequently. The types of changes that 
would require a revision to the closure 
plan are likely to be the result of a 
change in facility design or routine 
operations (e.g., a change in the cover 
design, off-site vs. on-site management 
of wastes at closure, closure of a surface 
impoundment or waste pile as a 
landfill). These types of changes are 
unlikely to occur frequently. The Agency 
does not intend that the owner or 
operator should revise the plan for 
insignificant changes (e.g., a change in 
the particular off-site facility used to 
handle wastes at closure or the 
contractor used to install the final 
cover). The Agency also does not intend 
this requirement to preclude an owner 
or operator from revising the plan as 
appropriate to incorporate technological 
innovations or to lock owners or 
operators into outmoded closure plans.

A number of commenters requested 
that the Agency address “how clean is 
clean” and include this standard as part 
of the closure requirements. The Agency 
is currently developing a policy on this 
broad issue outside the scope of this 
rulemaking.

d. Description o f removal or 
decontamination o f facility structures 
and soils in closure plan (§§ 264.112(b) 
(4), 265.112(b)(4)). Sections 264.112(a) (3) 
and 265.112(a) (3) previously required 
owners or operators to include a 
description of the steps needed to 
decontaminate facility equipment at 
closure. The proposed amendment 
expanded this provision to require that 
the closure plan also must include a

description of steps necessary to 
decontaminate or remove contaminated 
facility structures, containment systems, 
and soils in a manner that satisfies the 
closure performance standard. The plan 
must include, but not be limited to, a 
description of the methods for 
decontaminating the facility, sampling 
and testing procedures, and criteria to 
be used for evaluating contamination 
levels.

Because responsible owners or 
operators will clean up drips and spills 
associated with hazardous waste 
management activities as they occur 
(see, e.g., 40 CFR § 264.175), many of the 
activities described in the closure plan 
for removing or decontaminating soils 
should be similar to those conducted 
during the operating life of the facility as 
part of routine operations. For some 
types of units (e.g., tanks or container 
storage), soil testing may not be a 
routine operating activity and may not 
be conducted until closure. For these 
types of units it is especially important 
that the plan address how die owner or 
operator intends to determine the extent 
of soil contamination at closure. The 
Agency’s intent is that the plan should 
address cleanup of the maximum extent 
of contamination (including 
contaminated soil) resulting from the 
facility’s hazardous waste operations 
that the owner or operator expects to be 
on-site anytime over the active life of 
the facility.

While most commenters agreed with 
the proposal to address contaminated 
soils, some suggested clarifications. 
Some commenters were concerned 
about the ambiguity of the terms 
“contaminated” and “containment 
systems.” The language might be 
construed to require decontamination or 
removal of leachate collection systems 
and liners. It was suggested that the 
regulation identify the equipment and 
structures subject to the 
decontamination requirement. Another 
commenter stated that the preamble to 
the proposed rule implied that the plan 
must address soil contamination from 
production activities, which is outside 
the scope of RCRA.

The Agency agrees that the plan must 
address soil contamination only from 
hazardous waste management 
operations. The Agency also does not 
intend this rule to require that an owner 
or operator remove structures otherwise 
required by process-specific 
requirements to be maintained and used 
after closure. For example, if an owner 
or operator closes a surface 
impoundment as a landfill, the Agency 
does not intend that the owner or 
operator remove the containment 
system as part of closure

decontamination procedures. (Similarly, 
the overlying hazardous wastes are not 
removed when a disposal facility is 
closed.) The Agency believes that the 
language of the proposed rule can be 
interpreted reasonably and it is not 
necessary to list in the regulation every 
piece of equipment and facility that 
must be decontaminated at every type 
of facility. As a result, the Agency is 
promulgating the final rule as proposed.

e. Requirements to estimate the 
expected year o f closure 
(§§ 264.112(b)(7) and 265.112(b)(7)). 
Sections 264.112(a)(4) and 265.112(a)(4) 
previously required each owner or 
operator of a TSDF to include in its 
written closure plan an estimate of the 
expected year of closure. Petitioners in 
the ACCI litigation argued that 
compliance with that provision was 
unnecessarily burdensome for owners or 
operators of on-site TSDFs, such as 
storage and treatment facilities 
associated with industrial processes. In 
the case of those facilities, the expected 
date of closure may.not be determined 
by the hazardous waste management 
activities but by the primary industrial 
activity with which die facility is 
associated, the closure date of which, in 
many cases, may be difficult to predict.

The Agency was concerned that in the 
case of owners or operators using trust 
funds to provide financial assurance, an 
estimate of the expected year of closure 
is necessary to enable both the owners 
or operators and EPA to determine 
whether appropriate payments have 
been made into the trust fund. In 
addition, for interim status facilities 
without approved closure plans., an 
estimate of the year of closure is 
important to allow the Agency the 
opportunity to conduct facility 
inspections near the end of the facility’s 
life and ensure that closure will be 
performed in a manner that will protect 
human health and the environment. 
Therefore, the Agency proposed to 
amend the regulation to require only 
those owners or operators of permitted 
facilities who use trust funds to 
establish financial assurance under 
§ 264.143 and whose facilities are 
expected to close prior to expiration of 
their initial permit to estimate the 
expected year of closure. For owners or 
operators of interim status facilities, 
those without approved closure plans or 
those who use trust funds to 
demonstrate financial assurance and 
whose remaining operating life is less 
than 20 years, would be required to 
estimate the year of closure.

Most commenters agreed with the 
Agency’s proposed amendment to limit 
the requirement to owners or operators
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using trust funds; some questioned 
retaining the requirement for all interim 
status facilities without approved 
closure plans. Those commenters who 
opposed the proposal argued that it is 
difficult to predict closure and a date 
should not be required. Consistent with 
the discussion in the March 19,1985 
preamble, the Agency feels that a date 
of closure is imperative for owners or 
operators using trust funds and for 
facilities without approved plans and is 
promulgating the rule as prdposed.

f. A m en d m en ts  to closure a n d  post-  
closure p la n s  (§§ 264.112(c), 264.118(d), 
265.112(c) a n d  265.118(d)). Sections 
264.112(b) and 265.112(b) previously 
allowed an owner or operator to amend 
the closure plan at any time during the 
active life of the facility if there was a 
change in operating plans or facility 
design which affected the closure plan 
or if there was a change in the expected 
year of closure. The Agency proposed 
amendments to make this regulation 
consistent with other proposed 
regulatory amendments. In addition, the 
proposed amendments established 
procedures and deadlines for requesting 
modifications to closure and post­
closure plans.

The definition of active life now 
includes the closure period. Therefore, 
the language of the previous regulation 
would have allowed an owner or 
operator to request modifications to the 
closure plans during the operating life of 
the facility through the closure period.
To minimize threats to human health 
and the environment, the Agency 
considers it important to avoid undue 
delays in the completion of closure once 
activities have begun. Therefore, the 
Agency proposed §§ 264.112(c) and 
265.112(c) allowing an owner or operator 
to modify the closure plans only p rio r  to 
the notification of partial or final 
closure, or during closure only if 
unexpected events occur during the 
closure period that affect the closure 
Plan (e.g., adverse weather conditions, 
nre, or more extensive soil 
contamination than anticipated resulting 
•n the need to close the unit as a 
disposal unit rather than as a storage 
unit). Consistent with the proposed 
amendment to §§ 264.112(b)(7) and 
265.112(b)(7), the Agency also proposed 
that the closure and post-closure plans 
roust be amended if there is a change in 
the-expected year of closure o n ly  for 
those facilities required to include an 
expected year of closure in the plan.

One commenter argued that allowing 
owners'or operators to revise their 
closure plans during closure only to 
account for “unexpected events” is too 
restrictive and would preclude the

owner or operator from changing the 
plan to reflect optimum closure methods 
identified after notification of closure. 
While the Agency wishes to provide 
flexibility to owners or operators in 
developing closure plans and 
implementing closure, it does not want 
to prolong the closure period 
unnecessarily once the unit has ceased 
operating and is prepared to close. 
Therefore, the Agency believes that 
changes in the plan that the owner or 
operator could reasonably have 
anticipated should be make p rio r  to the 
beginning of closure. For example, 
owners or operators should have 
sufficient time prior to the notification of 
closure to revise the closure plan to 
reflect optimum closure methods. 
Therefore, the Agency believes that 
changes made during the closure period 
should be limited only to those events 
that the owner or operator reasonably 
could not have expected.

Another commenter was concerned 
that allowing the plan to be modified 
during closure o n ly  if u n ex p ec te d  events 
occur during the closure period could 
preclude owners or operators of surface 
impoundments or waste piles required 
to close as landfills but not otherwise 
required to have contingent closure 
plans from amending their plans. The 
Agency does not agree with this 
interpretation. The Agency believes that 
if the owner or operator or Regional 
Administrator determines p r io r  to 
closure that the unit or facility must be 
closed as a landfill, this determination 
would qualify as a change in facility 
operation or design. Therefore, the 
owner or operator must amend the 
closure plan as required by 
§§ 264.112(c)(2)(i) and 265.112(c)(l)(i) to 
reflect the fact that the facility is now a 
disposal facility. If the determination 
was not foreseen prior to the time of 
partial or final closure, this 
determination could be considered an 
“unexpected” event requiring a 
modification to the closure plan as 
specified in §§ 264.112(c)(2)(iii) and 
265.112(c)(l)(iii).

To clarify this requirement and avoid 
potential ambiguities, the final rule 
specifies in §§ 264.112(c)(3),
264.118(d)(3), 265.112(c)(2), and 
265.118(d)(2) that an owner or operator 
of a surface impoundment or waste pile 
not otherwise required to prepare a 
contingent closure or post-closure plan, 
must revise the closure plan and prepare 
a post-closure plan following a 
determination that the unit or facility 
must be closed as a landfill.

Another commenter stated that 
modifications to the closure plan during 
the closure period should be required

only if the unexpected event adversely 
affects human health and the 
environment. The Agency disagrees on 
the grounds that the purpose of the 
closure plan is to describe the activities 
that will be conducted at closure in the 
event that a third party is required to 
conduct closure and to serve as a basis 
for cost estimates for financial 
responsibility. In addition, because the 
purpose of the closure certification is to 
ensure that closure has been performed 
in accordance with the approved closure 
plan, the plan should be modified to 
reflect the activities that are performed.

In light of the above considerations, 
the Agency is promulgating today’s final 
rule as proposed to require that plans be 
modified p r io r  to the notification of 
closure or approval of the plans, 
whichever is later, or during closure if 
unexpected events occur during the 
closure period that affect the plans.

The Agency also proposed a number 
of procedural changes to the Parts 264 
and 265 regulations for modifying 
closure and post-closure plans. First, the 
proposed § § 264.112(c) and 264.118(e) 
clarified that an owner or operator of a 
permitted facility must use the permit 
modification procedures specified in 
Parts 124 and 270 to amend the closure 
or post-closure plans. Second, proposed 
§§ 265.112(c) and 265.118(g) required 
owners or operators of interim status 
facilities with approved plans to submit 
a request to the Regional Administrator 
to amend the plan. The proposed rule 
gave the Regional Administrator the 
discretion to provide the owner or 
operator and the public, through a 
newspaper notice, the opportunity to 
submit written comments and/or to hold 
a public hearing on the amendment to 
the plan.

Many commenters were concerned 
with the procedural requirements 
proposed for modifying the plans.
Several argued that the Part 270 permit 
modification requirements are too 
cumbersome for minor changes in the 
plan. Another was concerned that 
modifications to interim status plans 
should be subject to public participation 
and should not be left to the Regional 
Administrator’s discretion.

The Agency agrees with many of the 
commenters that the minor modification 
procedures in Part 270 are too limited in 
scope. As part of a forthcoming 
rulemaking on permit modifications, the 
Agency will expand the provisions of 
§270.42 to identify the types of plan 
amendments that would be considered 
minor modifications.

The Agency also believes that the 
modification procedures for interim 
status facilities with approved closure
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and  post-closure p lans should  be 
consis ten t w ith  those for perm itted  
facilities. Therefore, the final rule 
specifies in §§ 265.112(c)(3) and 
265.118(d)(3) tha t the criteria  of 
§§ 270.41 and  270.42 m ust be used to 
determ ine if a change to the approved  
closure p lan  is a “m ajo r” or “m inor” 
change. M ajor changes to the p lans are 
sub ject to the public p artic ipa tion  
p rocedures of §§ 265.112(d)(4) and  
265.118(f); m inor changes to the p lans 
are  not sub ject to public partic ipation , 
w hich is consis ten t w ith the procedures 
of § 270.42.

A no ther com m enter suggested  tha t the 
A gency estab lish  dead lines  for acting 
upon w ritten  requests  to m odify closure 
an d  post-closure p lans, a fter w hich time, 
if no action  had  been  taken, the 
m odification  w ould  be au tom atica lly  
approved  (the com m enter suggested 60 
days from the day  of request). The 
A gency agrees th a t it should act 
exped itiously  in approving or 
d isapproving  am endm ents to the plan. 
H ow ever, the A gency canno t agree tha t 
the am endm ent should be considered  
au tom atica lly  approved  if the R egional 
A dm in istra to r fails to m ake a 
de term ination  w ith in  the a llo tted  tim e 
fram e. A s a result, §§ 264.112(c), 
265.112(c), 264.118(d). 265.118(d) and 
265.118(g) have been  rev ised  to adopt 
dead lines  for review ing requests  for 
m odifications bu t do not provide for 
au tom atic  approval of m odifications 
w hen  the R egional A dm in istra to r fails to 
m eet a dead line. For perm itted  facilities, 
the R egional A dm in istra to r m ust com ply 
w ith the p rocedures e stab lish ed  in P arts 
124 and 270; for interim  s ta tu s  facilities, 
the dead lines  of §§ 265.112(d)(4) and 
265.118(f) w ill apply.

The p roposed  am endm ents to the 
Parts  264 and  265 regulations also 
specified  dead lines  for requesting  
closure an d  post-closure p lan  
m odifications, to ensu re tha t all requests 
a re  m ade in a tim ely fashion*and tha t 
the level of financial a ssu ran ce  is 
ad justed , as necessary , to reflect any- 
approved  changes. The p roposed  rule 
s ta ted  th a t an  ow ner or opera to r of a 
perm itted  facility  or an  in terim  s ta tu s  . 
facility  w ith  an  approved  closure or 
post-closure p lan  m ust subm it a w ritten  
request to the R egional A dm in istra to r 
for approval of a closure or post-closure 
p lan  m odification  w ith in  60 days prior to 
the change in facility  design or 
opera tion  th a t resu lted  in a change in 
the plan, or w-ithin 60 days after an 
unexpected  even t has  occurred  tha t 
requ ires a change to the p lans. If an 
unexpec ted  even t occurs during p artia l 
or final c losure tha t w ill affect the 
closure plan, a request to m odify the

closure p lan  m ust be m ade w ithin 30 
days. A s d iscussed  above, requirem ents 
app licab le  to am ending p lans a lso  apply 
to ow ners or opera to rs of surface 
im poundm ents or w aste  piles not 
o therw ise  requ ired  to p repare  contingent 
p lans. C onsis ten t w ith these 
requirem ents, §§ 264.112(c)(3) and 
265.112(c)(3) now  specify tha t an  ow ner 
or opera to r of a surface im poundm ent or 
w aste  pile not o therw ise requ ired  to 
p repare  con tingent p lans m ust subm it a 
rev ised  closure p lan  to the R egional 
A dm in istra to r for approval no la te r than  
60 days a fte r the de term ination  is m ade 
th a t the unit or facility  m ust be closed  as 
a landfill. If the de term ination  is m ade 
during p artia l or final closure, the 
rev ised  p lan  m ust be subm itted  no la te r 
than  30 days afte r the dete rm ina tion  is 
m ade. For in terim  sta tu s  facilities 
w ithou t approved  closure p lans, ow ners 
or o pera to rs  m ust p repare  a rev ised  
closure p lan  and  m a in ta in  it a t the 
facility  an d  subm it it to the Regional 
A dm in istra to r upon request.

O w ners or o pera to rs  of surface 
im poundm ents or w aste  piles not 
o therw ise  requ ired  to p repare  contingent 
post-closure p lans m ust subm it them  to 
the R egional A dm in istra to r for approval 
no la te r  than  90 days a fte r the 
dete rm ina tion  th a t the unit or facility 
m ust be closed as a landfill. O w ners or 
o pera to rs  of in terim  s ta tu s  facilities 
w ithou t approved  p lans are  no t required  
to subm it the plan.

T he final rule a lso  m odifies slightly 
the language in the p roposed  rule to 
m ake explic it th a t under § 264.112(c)(3) 
and  264.118(d), the ow ner or opera to r 
m ust subm it a copy of the rev ised  p lan  
w ith  the w ritten  request for a perm it 
app lication . Sim ilarly, for in terim  s ta tu s  
facilities w ith  app roved  p lans, the 
rev ised  p lan  m ust be subm itted  to the 
R egional A d m in istra to r for approval.

In analyzing  the p rocedures for 
m odifying the closure and  post-closure 
p lans, the A gency also  considered  
w h eth er the R egional A dm in istra to r 
should be given the au thority  to am end 
the closure or post-closure plan, 
especia lly  in c ircum stances w here 
unexpec ted  even ts require  p lan  
m odifications. The A gency believes tha t 
the R egional A d m in istra to r should be 
g ran ted  the au thority  to request 
m odifications of the p lans.
M odifications th a t are  considered  
“m ajo r” under the criteria  of §§ 270.41 
and  270.42 are  sub ject to Parts  124 and 
270 requ irem en ts for perm itted  facilities 
an d  to the p rov isions of § § 265.112 and  
265.118 for in terim  sta tu s  facilities.

C onsis ten t w ith  dead lines in 
§§ 264.112(c)(3), 264.118(d)(3), 
265.112(c)(3) and  265.118(d)(3), an  ow ner

or opera to r m ust subm it the m odified 
p lan  no la te r than  60 days after the 
Regional A dm in istra to r’s request or 30 
days if the request is m ade during 
p artia l or final closure. T hese  provisions 
are  included in to d ay ’s final rule in 
§§ 264.112(c)(4). 264.118(d)(4). 
265.112(c)(4), and  265.118(d)(4).

g. N otifica tion  o f  p a r tia l closure and  
f in a l closure (§§ 264.112(d), 265.112(d)). 
Sections 264.112(c) and  265.112(c) 
form erly required  ow ners or opera to rs 
of TSDFs to notify  the Regional 
A dm in istra to r a t leas t 180 days prior to 
the d a te  they expected  to begin closure. 
The follow ing changes w ere  proposed: 
(1) c larification  th a t the notification  
requ irem en ts apply  to partia l c losures of 
h azardous w aste  d isposal units and 
final closure of all TSDFs; (2) 
m odification  of som e dead lines for 
notifying the R egional A dm in istra to r of 
partia l and  final closures, and (3) 
defin ition  of the “expected  d a te  of 
closure."

T he ACC1  p e titioners w ere  concerned 
th a t subjecting  p artia l closures of non­
land  d isposal facilities to notification  
requ irem en ts w ould  d isrup t routine 
b usiness  opera tions. The A gency w ishes 
to encourage partia l closures and  at the 
sam e tim e ensure th a t partia l closures 
a re  conducted  in acco rdance  w ith  an 
approved  plan. The A gency believes 
th a t for perm itted  facilities and  interim  
sta tu s  facilities w ith  approved  closure 
p lans, it should be possib le  at the time 
of final closure to eva lua te  w hether 
prev ious closures of non-d isposal units 
have  been  in acco rdance  w ith  the 
approved  plan . In the case of interim  
s ta tu s  facilities th a t do no t have 
approved  closure p lans, the ow ner or 
opera to r w ill still be responsib le  for 
ensuring tha t all p artia l closure 
ac tiv ities of inc inera to rs, tanks, and 
con ta iner sto rage a rea s  are  consistent 
w ith  the closure perform ance standard  
of § 265.111 an d  any  process-specific 
c losure s tan d ard s.

M oreover, all p revious p artia l closure 
ac tiv ities w ill be sub ject to review  when 
the p lans are  subsequen tly  approved. 
For exam ple, if at the tim e of final 
c losure the A gency determ ines that 
ad d itio n a l soil decon tam ination  is 
requ ired  a t units th a t w ere  previously 
partia lly  closed, the ow ner or operator 
w ill be responsib le  for com pleting this 
activ ity . In light of these  requirem ents, 
the A gency p roposed  to lim it the 
no tification  requ irem en t to partia l 
closures of h azardous w aste  disposal 
un its and  final c losure of non-disposal 
units. This prov ision  is consisten t with 
the p rovisions of § 265.112(e) d iscussed 
below . No com m ents w ere  subm itted  on
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this proposal and the Agency is 
promulgating the final rule as proposed.

The proposed rule also amended the 
deadlines for notification of partial 
closure for disposal units and final 
closure, in response to the concerns of 
petitioners in the ACCI litigation. The 
petitioners argued that the 180-day 
notice period is unreasonable for many 
types of facilities and unnecessary for 
the Agency’s purposes (i.e., adequate 
time to schedule facility inspections).
The Agency agreed that for facilities 
with approved closure plans 180 days 
prior notice of closure may be 
unnecessary. The Agency therefore 
proposed § 264.112(d)(1), which would 
require the owner or operator to notify 
the Regional Administrator at least 60 
days prior to the date he expects to 
begin closure of a landfill, land 
treatment, surface impoundment, or 
waste pile unit, or final closure of a 
facility with these types of units. An 
owner or operator must notify the 
Regional Administrator at least 45 days 
prior to the date he expects to begin 
final closure of a facility with only an 
incinerator, container storage, or tank 
units remaining to be closed.

For interim status facilities without 
approved closure plans, the Agency 
proposed a 180-day notification 
requirement for partial closure of a 
landfill, land treatment facility, surface 
impoundment, or waste pile unit, or final 
closure of a facility with such units to 
allow sufficient time to review the plans. 
For interim status land disposal 
facilities with approved closure plans 
(i.e., those that received approval of the 
entire plan prior to a previous partial 
closure), the Agency proposed to reduce 
the notification period to 60 days to be 
consistent with the deadlines applicable 
to permitted facilities.

The Agency also proposed, consistent 
with the interim status deadlines in the 
ACCI settlement agreement, that an 
owner or operator of an interim status 
facility without an approved closure 
plan provide at least 45 days notice 
prior to the date he expects to begin 
final closure of a facility with only 
tanks, incinerators, or container storage 
areas remaining to be closed.

Several commenters objected to the 
changes in deadlines, arguing that the 
same deadlines should apply to all 
TSDFs. Some argued that a 45-day 
notice period for tanks, container 
storage areas, and incinerators does not 
allow sufficient time for public 
participation, while others contended 
that 45 or 90 days is adequate notice for 
all types of facilities.

The Agency considered these 
comments and is promulgating the 
deadlines as proposed. The Agency

believes that review of the plans for 
interim status land disposal units 
without approved plans is likely to be 
complex and a 180-day notification 
requirement is appropriate. Although the 
Agency recognizes that it may not 
always be possible to complete the 
review process for interim status 
facilities that include only tanks, 
container storage, and incinerators 
within 45 days, the provisions of 
§ 265.112(e) allow the owner or operator 
to remove all hazardous wastes and 
decontaminate the equipment prior to 
the completion of the approval process. 
However, the owner or operator will not 
be discharged from all obligations or be 
released from financial responsibility 
until the closure plan has been approved 
and a certification of compliance with 
the approved plan has been submitted.

The third proposed change clarified 
the definition of the “expected date of 
closure.” The previous regulation stated 
in a comment to § § 264.112(c) and 
265.112(c) that the expected date of 
closure should be interpreted as within 
30 days of receipt of the “final volume of 
wastes.” The Agency proposed to 
require explicitly in §§ 264.112(d)(2) and 
265.112(d)(2) that an owner or operator 
notify the Regional Administrator within 
30 days after the date on which a 
hazardous waste management unit 
received the known final volume of 
hazardous waste, or, if it is likely that 
the unit will receive additional 
hazardous wastes, within one year of 
receipt of the most recent volume of 
hazardous waste. To provide flexibility 
to long-term storage operations, the 
Agency also proposed to allow an 
owner or operator of a tank or container 
storage facility the opportunity to 
request an extension to the one-year 
limit if he can demonstrate that he has 
the capacity to receive additional 
hazardous wastes and is taking all steps 
necessary to protect human health and 
the environment in the interim, including 
compliance with all applicable permit 
conditions or interim status 
requirements.

Several comments were submitted on 
the proposed requirement. Although an 
extension to the one-year deadline was 
proposed for tank and container storage 
facilities, some commenters felt the 
requirement still imposed unnecessary 
burdens on other types of facilities that 
infrequently handled hazardous wastes 
(e.g., a storage facility used for 
hazardous wastes generated as a result 
of a spill or for off-specification 
commercial products). Commenters also 
questioned the need for owners or 
operators of facilities otherwise in 
compliance with all applicable 
regulations to close if hazardous wastes

have not been accepted within a year. 
One commenter suggested that tank and 
container storage units be exempt from 
the requirements rather than be required 
to request extensions to the deadlines. 
Another commenter was concerned that 
the variance provisions may discourage 
resource recovery by requiring owners 
or operators to close their facilities if 
additional capacity is not available at 
their facility and technologies are not 
available within the allotted deadlines.

The Agency agrees that if hazardous 
waste management units have the 
capacity to receive additional hazardous 
wastes and are otherwise in compliance 
with all operating requirements they 
should not necessarily be required to 
close if hazardous wastes have not been 
received within a year.

If the Agency is concerned that a 
particular unit or facility may pose a 
threat to human health and the 
environment, if it remains open, a 
number of other authorities exist to 
allow the Agency to force a facility to 
close. For example, the Agency may call 
in the Part B of a facility in interim 
status, and require that the facility close 
if it does not satisfy permitting criteria. 
Moreover, a number of land disposal 
facilities may be required to close in 
response to HSWA provisions. In 
addition, because the owner or operator 
is required to maintain financial 
assurance for closure until final closure 
has been certified, funds will be 
available if the owner or operator fails 
to cover the costs when he does close 
the facility. In light of these 
considerations, the final rule extends the 
variance provisions to all hazardous 
waste management units.

The Agency does not believe, 
however, that facilities should be 
exempt from the deadline requirements. 
To ensure that the owner or operator 
does not use the variance provision as a 
way to prolong unnecessarily the 
commencement of closure, the Agency is 
allowing the variance only if the facility 
has additional capacity available and 
the owner or operator demonstrates 
compliance with all applicable 
regulations. In the case of a storage 
facility filled to capacity but intending to 
employ resource recovery that is not yet 
on-line, the Agency would extend the 
one-year variance on the closure 
deadlines if the owner or operator could 
demonstrate that on-site resource 
recovery capacity would be available to 
handle these hazardous wastes. If the 
wastes were intended to be sent to an 
off-site facility that was not yet in 
operation, unless the owner or operator 
could demonstrate that the off-site 
services would be available within a
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year, he would be required to use 
alternate technologies to handle the 
hazardous wastes to avoid prolonging 
the closure period unnecessarily.

h. Removal o f hazardous wastes and 
decontamination or dismantling of 
equipment (§§ 264.112(e) and 265.112(e)). 
Sections 264.112 and 265.112 previously 
did not address whether activities such 
as removing hazardous waste and 
decontaminating or dismantling 
equipment could be undertaken prior to 
closure. The proposed amendment 
clarified this issue.

Petitioners in the ACCI litigation 
argued that requiring 180-day 
notification and, in the case of interim 
status facilities, requiring the completion 
of all closure plan approval procedures 
before any hazardous wastes can be 
removed or facility equipment can be 
dismantled, unreasonably interferes 
with routine business operations. In 
addition, the petitioners argued that 
postponing the removal of wastes for 
180 days or until the approval of the 
closure plan, whichever is later, might 
be environmentally unsound.

Consistent with these two concerns, 
EPA proposed new subsections v 
§ § 264.112(e) and 265.112(e) providing 
that nothing in § § 264.112 or 265.1l2 
shall preclude the owner or operator 
from removing hazardous wastes and 
decontaminating nr dismantling 
equipment in accordance with the 
approved closure plan at any time 
before or after notification of partial or 
final closure. Because the approved 
closure plan is part of the permit 
conditions, all such activities at 
permitted facilities, regardless of when 
they are undertaken, must be in 
accordance with the approved closure 
plan. In the case of interim status 
facilities, the activities must be in 
accordance with the subsequently 
approved closure plan.

The Agency received several 
comments in response to this Section. 
Many petitioners objected to the 
requirement that the removal of 
hazardous wastes and dismantling of 
equipment at interim status facilities be 
in accordance with the approved closure 
plan, arguing that it was contrary to the 
intent of the ACCI settlement 
agreement. They contended that this 
requirement either forced an owner or 
operator of an interim status facility to 
submit the plan for approval prior to 
these activities, or subjected him to post 
hoc judgments if the subsequently 
approved plan differed from the 
activities previously undertaken. Other 
commenters opposed allowing owners 
or operators of interim status facilities 
to remove hazardous wastes or 
dismantle equipment without prior

approval on the grounds that the 
provision could be subject to abuse, 
resulting in potential environmental 
threats. Others suggested that, at a 
minimum, the Agency should be notified 
of such actions so that an inspection can 
be scheduled.

The Agency does not agree that 
requiring the removal of hazardous 
wastes or decontamination of equipment 
to be in accordance with the approved 
closure plan is inconsistent with the 
provisions of the settlement agreement. 
The Agency agreed with the petitioners 
in the ACCI litigation that, under the 
previous rules challenged by the 
petitioners, the owner or operator is not 
precluded from removing wastes and 
decontaminating and/or dismantling 
equipment at any time without providing 
notice to EPA and, for interim status 
facilities, prior to submission of a 
closure plan. Moreover, the Agency 
agreed with petitioners that it is 
environmentally sound to remove 
hazardous wastes as quickly as possible 
to minimize threats. As a result, the 
Agency agreed to make this point 
explicit in the regulations and proposed 
§ § 264.112(e) and 265.112(e).

The Agency, however, never intended 
nor agreed that the Agency should be 
precluded from ensuring that such 
activities meet the closure standards. 
The Agency believes that any such 
activities, like any other hazardous 
waste management activities, must be in 
accordance with the regulatory 
requirements established under RCRA. 
The Agency does not believe that this 
requirement will result in an undue 
burden on owners or operators, even for 
interim status facilities without 
approved closure plans. As long as the 
removal of hazardous wastes and the 
dismantling or decontamination of 
equipment conducted prior to the 
submission of the closure plan are 
consistent with the closure requirements 
set forth in the Part 265 regulations, 
these activities would be approved in 
the subsequent closure plan and would 
not render unacceptable activities 
previously undertaken. Activities would 
only be rendered unacceptable if they 
are inconsistent with the closure 
regulations.

Moreover, the Agency believes that 
the types of activities that would be 
included in removing hazardous wastes 
or dismantling or decontaminating 
equipment can easily be handled in an 
environmentally responsible manner 
that does not give rise to the need for 
any second-guessing by a regulatory 
agency. In the infrequent situations 
where the adequacy of such an activity 
may be open to serious question, prior 
Agency review is appropriate and the

facility is encouraged to submit its 
closure plan for approval prior to the 
commencement of the activity to ensure 
that the activity satisfies the closure 
performance standard. In any event, the 
choice is left to the owner or operator 
whether to seek approval prior to 
conducting the activity or to proceed 
without Agency review and approval.

The Agency does not agree with those 
commenters who criticized the provision 
on the grounds that it may allow owners 
or operators undue discretion in 
conducting closure activities prior to 
notification. The language in 
§ § 264.112(e) and 265.112(e) explicitly 
limits the types of activities that can be 
undertaken prior to notification of the 
removal of hazardous wastes and 
decontamination/dismantling of 
equipment. It thus precludes the 
possibility that an owner or operator 
could conduct other types of activities 
that must be subject to EPA notice (e.g., 
cover installation).

The Agency considered whether to 
require explicitly in § § 264.112(e) and 
265.112(e) that documentation be 
prepared to support activities conducted 
prior to notification. The Agency 
decided that such a requirement is not 
necessary for a number of reasons. First, 
for hazardous wastes sent off-site, the 
owner or operator is required under 
§ 262.40 to maintain copies of the 
manifests accompanying the shipments. 
Second, for wastes handled on-site, 
information on how it was managed 
must be included in the operating record 
as specified in §§ 264.73 and 265.73. 
Finally, because an independent 
registered professional engineer must 
certify that the entire facility has been 
closed in accordance with the approved 
closure plan, the owner or operator will 
need to provide the engineer with 
appropriate documentation 
demonstrating that all previous 
aotivities have been performed in 
accordance with the approved closure 
plan. Therefore, this section is 
promulgated as proposed.

i. Time allowed for closure (§§ 264.113 
and 265.113). Sections 264.113(a) and 
265.113(a) previously required the owner 
or operator to treat, remove from the 
site, or dispose of all hazardous wastes 
in accordance with the approved closure 
plan within 90 days after receiving the 
final volume of hazardous wastes. The 
Regional Administrator was authorized 
to extend the deadline if the owner or 
operator demonstrated, among other 
things, that there was a reasonable 
likelihood that a person other than the 
owner or operator would recommence 
operation of the facility, and the owner 
or operator had taken and would
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continue to take all steps necessary to 
prevent threats to human health and the 
environment. Sections 264.113(b) and 
265.113(b) required the owner or 
operator to complete closure activities 
within 180 days after receiving the final 
volume of wastes unless the Regional 
Administrator granted a longer period.

Petitioners in the ACCI litigation 
argued that the deadlines imposed by 
§§ 264.113 and 265.113 might preclude 
the original owner or operator from 
temporarily suspending operations as a 
result of fluctuations in the market or 
economic conditions. The Agency 
agreed with these concerns and 
proposed to amend 
§§ 264.113(a)(l)(ii)(B),
265.113(a)(l)(ii)(B), 264.113(b)(l)(ii)(B), 
and 265.113(b)(l)(ii)(B) to allow an 
owner or operator two one-year 
extensions to the deadlines for removing 

• hazardous wastes and completing 
closure. These extensions may be 
granted if the owner or operator can 
demonstrate that the partial or final 
closure will take longer than 90 days (for 
removal of hazardous wastes) or 180 
days (to complete closure) or. (1) the 
facility has the capacity to receive 
additional hazardous wastes; (2) there is 
a reasonable likelihood that the owner 
or operator or another person will 
recommence operation of the facility; (3) 
closure would be incompatible with 
continued operation of the facility; and
(4) the necessary steps have been and 
will be taken to ensure protection of 
human health and the environment, 
including compliance with all applicable 
permit conditions or interim status 
requirements.

The proposed rule specified that 
requests for extensions must be made at 
least 30 days prior to the expiration of 
the 90-day period established in 
§§ 264.113(a) and 265.113(a) and the 180- 
day period established in §§ 264.113(b) 
and 265.113(b), or within 90 days of the 
effective date of the regulation, 
whichever is later. In addition, for 
interim status facilities the proposed 
rule stated that extensions must be 
granted in accordance with the 
procedures of § 265.112(d).

One commenter correctly noted that 
the proposed rule was inconsistent with 
the terms of the ACCI settlement. First, 
in § 265.113(a), the proposal 
inadvertently omitted the language in 
the agreement which specified that the 
90-day period would be triggered by the 
approval of the closure plan, if that is 
iater than the final receipt of hazardous 
wastes. Second, the 180-day period for 
completing closure was inadvertently 
shortened to 90 days in §265.113(b). 
Third, requiring owners or operators to

follow the elaborate procedures in 
§ 265.112(d) to extend the time for 
completion of interim status closure 
activities would be burdensome and 
contrary to the parties’ intent. Fourth, 
the settlement did not specify the 
maximum length of the time extension; 
the proposed rule included a maximum 
time period of 2 V2 years for the 
completion of closure. (A number of 
commenters also contended that, to 
avoid imposing unnecessary burdens on 
owners or operators, no deadlines 
should be specified.)

The Agency is making a number of 
changes from the proposal that will 
result in a final rule that is consistent 
with the ACCI settlement language.
First, the final rule includes the language 
inadvertently omitted from the proposed 
rule. The specified 90-day period in 
§ 265.113(a) will begin only after the 
approval of the closure plan, if that is 
later than the final receipt of hazardous 
waste. This will ensure that a 
reasonable compliance period is 
provided after the closure requirements 
are fixed in an approved plan. Second,
§ 265.113(b) retains the previous period 
of 180 days to complete closure.

The Agency also agrees with some 
commenters that including the phrase 
“using the procedures of § 265.112(d)” in 
§ 265.113 (a) and (b) would have 
required overly elaborate procedures for 
what is essentially a minor change to 
the closure activities. Under the 
provisions of § 270.42, an extension to 
the closure period is considered a minor 
modification for permitted facilities.
EPA believes the requirements for 
interim status facilities should be 
consistent with the Part 264 standards. 
As a result, an extension of the closure 
period for interim status facilities is not 
subject to the detailed procedures of 
§ 265.112(d).

The Agency also agrees that limiting 
the length of the closure period to a 
maximum of 2 Y2 years may be 
inconsistent with the settlement 
provisions. Moreover, if the unit or 
facility has additional capacity to 
receive additional hazardous wastes 
and the owner or operator is in 
compliance With all applicable operating 
requirements, an owner or operator 
should not be restricted to the 2 Vfe years 
for completing closure. Consistent with 
the discussion above for allowing 
variances to the expected date of 
closure for all types of hazardous waste 
management units, the Agency has a 
number of authorities already available 
to ensure that a unit or facility does not 
pose a threat to human health and the 
environment. Therefore, the final rule 
states that the Regional Administrator

may approve an extension to the 90- or 
180-day periods subject to the 
conditions of § § 264.113 and 265.113.

The Agency received a number of 
other comments applicable to schedules 
for closing the facility. One commenter 
noted that a request to extend the 
closure period should be an option in the 
permit application. This option, 
however, is already available to the 
owner or operator under § 270.32.

Another commenter expressed 
concern that the requirement to request 
an extension to the closure period 
within 90 days of the effective date of 
the final rule would not provide 
adequate time to make the required 
demonstration. In general, the Agency 
believes that owners and operators 
should be able to anticipate the 
likelihood that an extension will be 
necessary. Moreover, the effective date 
of today’s promulgation is six months 
from today which should provide more 
than adequate notice to owners or 
operators. Because the effective date is 
six months after promulgation, the final 
rule drops the provision allowing the 
owner or operator to request an 
extension within 90 days of the effective 
date of the regulation if that is later than 
the deadlines for removing all 
hazardous wastes upon completing 
closure.

In the March 19,1985 proposed rule, 
the Agency also proposed to require that 
closure be completed within 180 days 
after the final receipt of hazardous 
wastes rather than after the final receipt 
of wastes. The change makes 
§ § 264.113(b) and 265.113(b) consistent 
with §§ 264.113(a) and 265.113(a). 
Paragraph (a) requires that owners or 
operators treat, remove from the site, or 
dispose of on-site, all hazardous wastes 
in accordance with the approved closure 
plan within 90 days after receiving the 
final volume of hazardous wastes. 
Paragraph (b) requires that the owner or 
operator complete those activities 
within 180 days of receiving the final 
volume of wastes. The Agency was 
concerned that owners or operators 
might misinterpret paragraph (b) and 
delay compliance with the closure 
performance standards by ceasing to 
handle hazardous wastes but continuing 
to manage non-hazardous wastes. The 
change to §§ 264.113(b) and 265.113(b) is 
also consistent with the language in 
§§ 264.112(d)(2) and 265.112(d)(2). These 
latter sections explain that the date, 
when the owner or operator expects to 
begin closure, is no later than 30 days 
after the date on which a hazardous 
waste management unit receives the 
final volume of hazardous wastes (or 
under certain circumstances, one year
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after receipt of the most recent volume 
of hazardous wastes). It is only logical 
that if the expected date to begin closure 
is after the receipt of the final volume of 
hazardous wastes, the date to complete 
closure would also be after the final 
receipt of hazardous waste.

One commenter challenged this 
proposed change, contending that this is 
inconsistent with the Congressional 
intent evidenced in the HSWA 
legislative history regarding closure of 
surface impoundments. The Agency 
disagrees with the commenter’s reading 
of HSWA and its legislative history. 
HSWA contains no provisions 
addressing the question of whether 
disposal surface impoundments that 
cease to accept hazardous waste should 
be required to close or allowed to stay 
open to receive non-hazardous waste. 
HSWA merely addresses retrofitting 
requirements for surface impoundments 
by adding Section 3005(j) of RCRA, 
which requires interim status surface 
impoundments that receive, store or 
treat hazardous waste after November 1, 
1988 to retrofit to install double liners 
and leachate collection systems. The 
legislative history contains a brief 
discussion that indicates that this 
provision does not require the closure of 
an impoundment that ceases to receive 
hazardous waste but continues to 
receive non-hazardous wastes, and that 
requiring such closure would not be 
proper if the management of the 
impoundment is protective of human 
health and the environment.

The legislative history of Section 
3005(j) of RCRA merely evidences the 
fact that Section 3005(j) itself does not 
mandate closure of interim status 
surface impoundments that cease to 
receive hazardous waste. It leaves 
unimpaired EPA’s pre-existing authority 
to establish by regulation appropriate 
closure requirements for interim status 
surface impoundments as necessary to 
protect human health and the 
environment. EPA’s analysis, set forth 
below, concludes that the expeditious 
closure of hazardous waste disposal 
surface impoundments after they are no 
longer receiving hazardous waste for 
disposal would significantly improve 
protection of human health and the 
environment. Requiring such closure is 
thus consistent with Section 3005(j) of 
RCRA and its legislative history.

The hazardous waste regulations 
incorporate a two-part “prevention and 
care” system whose overall goal is to 
minimize the formation and migration of 
leachate to the adjacent subsurface soil, 
ground water, or surface water. The 
regulatory goal of minimizing the 
formation and migration of leachate is

achieved through the design and 
operating standards that require (1) the 
use of a liner that is designed and 
installed to prevent any migration of 
waste out of the unit to the adjacent 
subsurface soil or ground water or 
surface water throughout the active life 
of the unit; (2) the installation of 
leachate collection and removal systems 
and run-on controls for waste piles and 
landfills, and the removal or 
solidification of hazardous wastes and 
hazardous waste residues at closure for 
surface impoundments; and (3) the 
placement of a final cover (cap) placed 
on top to minimize the percolation of 
liquids into the unit. EPA is relying 
principally on the final cover (cap) 
rather than the bottom liner to provide 
post-closure protection of ground water.

While the regulations contain 
provisions for waivers from the liner 
and leachate collection and removal 
requirements, no such waivers were 
allowed for the closure provisions. In 
addition to providing ground-water 
protection, the final cover also: (a) 
Prevents the “bathtub” effect (i.e., filling 
with leachate and over-flowing); (b) 
protects surface water from run-off; and
(c) discourages direct access to the 
hazardous waste.

EPA guidance calls for placing final 
covers at closure or for landfills, 
preferably, as filling of the cell ends. The 
purpose of the cover is to minimize 
infiltration of rain water and the 
subsequent formation and migration of 
leachate from the unit. Because liners 
are intended to perform during the 
active life of the unit and are not 
expected to provide long term 
protection, final covers play a 
particularly important role in long-term 
protection of human health and the 
environment. In addition, many older 
units are not lined, so early placement of 
the final cover may be the only way to 
reduce leachate generation from the 
unit.

While some units may have liners and 
leachate collection systems, the 
expected life of these systems is limited, 
leachate collection systems can become 
clogged, and all liners will eventually 
leak. Therefore, the cap is critical for the 
long term control of the unit. In addition, 
while new surface impoundments are 
required to have leak detection systems, 
most existing units do not and, 
therefore, it is often not known whether 
the unit is leaking until it is detected by 
ground-water monitoring. Therefore, the 
cap should bé applied to these as soon 
as possible to minimize infiltration.

In light of these considerations, the 
final rule retains the proposed 
requirements to require that closure be

completed within 180 days of the final 
receipt of hazardous waste.

In the proposed rule, the Agency 
requested comments on the desirability 
of defining a “reasonable likelihood” for 
purposes of § § 264.113 (a) and (b) and
265.113 (a) and (b). One commenter was 
concerned that the proposed language 
allowed too much discretion on the part 
of the permitting agency arid the 
permittee, and that a more objective 
standard, such as a purchase agreement, 
should be applied. Another commenter 
stated that the Agency should wait to 
develop the “reasonable likelihood” 
standard until it has accumulated 
experience with the provision. In the 
absence of additional information, the 
Agency is not establishing standards for 
determining what constitutes a 
“reasonable likelihood.”

j. Disposal or decontamination of 
equipment, structures, and soils 
(§§264.114 and 265.114). Sections 264.114 
and 265.114 previously required owners 
and operators to dispose of or 
decontaminate all facility equipment 
and structures. The proposed rule 
required owners or operators to remove 
all contaminated soils as part of partial 
and final closure, as needed.

The comments made concerning these 
proposed changes were similar to those 
made on § § 264.112(b) and 265.112(b). 
One commenter was concerned that the 
requirements could be interpreted to 
require that if it was not possible to 
remove all contaminated soil from a 
tank facility, the tank would have to be 
demolished and the facility converted 
into a landfill. The Agency believes that 
at most tank facilities it should be 
possible to remove all the 
contamination. In those cases where soil 
contamination is so extensive as to 
preclude its removal, stringent closure 
requirements would indeed be 
appropriate. HSWA clearly 
contemplates that contamination 
remaining at closure must be corrected 
in a manner that protects human health 
and the environment (e.g., Section 206 of 
HSWA, 3004(u) of RCRA). Therefore, the 
Agency is promulgating § § 264.114 and
265.114 substantially as proposed. The 
final rule also clarifies that if the owner 
or operator removes any hazardous 
wastes or hazardous constituents during 
partial or final closure, he may become a 
generator subject to additional 
regulations.

k. Certification o f closure (§§ 264.115 
and 265.115). Sections 264.115 and
265.115 previously provided that when 
closure is completed, an owner or 
operator must submit certifications from 
himself and from an independent 
registered professional engineer that the
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facility has been closed in accordance 
with the specifications in the approved 
closure plan. Petitioners in the ACCI 
litigation challenged the need for an 
independent engineer on the grounds 
that an in-house engineer would be in 
the best position to observe closure 
activities. As agreed to in the ACCI 
settlement, the Agency proposed to drop 
the requirement that the registered 
professional engineer be independent.

Some commenters supported the 
proposal to drop the “independent” 
requirement while others favored 
retaining the existing rule. The Agency 
has reconsidered the issue and is 
dropping the proposed rale to allow an 
in-house registered professional 
engineer to certify closure. Because 
certification of final closure is the final 
step in the closure process and triggers 
the release of the owner or operator 
from financial responsibility 
requirements for closure and the third- 
party liability coverage requirements of 
§ § 264.147 and 265.147, the Agency 
believes that the certification should be 
made by a person who is least subject to 
conscious or subconscious pressures to 
certify to the adequacy of a closure that 
in fact is not in accordance with the 
approved closure plan. The Agency’s 
position in this regard is consistent with 
other types of certification programs 
which require certifications to be made 
by independent parties. For example, 
the Securities and Exchange 
Commission requires that all publicly- 
traded companies provide independent 
audits of financial information.
Similarly, grants issued under the Clean 
Water Act must be accompanied by 
independent audits.

The Agency also proposed a 
requirement that owners and operators 
certify partial closures for the closure of 
each hazardous waste surface 
impoundment, waste pile, land 
treatment, and landfill unit; certification 
of incinerators, tanks, and container 
storage units could be submitted any 
time prior to, or at final closure. 
Deadlines were also proposed for 
submitting certifications—45 days after 
the completion of each partial closure, if 
applicable, and 30 days after final 
closure. Documentation supporting the 
certification must be furnished to the 
Regional Administrator upon request.

The Agency received several 
comments on the proposed rule to 
certify, as they are performed, partial 
closures of all.units except tanks, 
incinerators, and container storage.
Most commenters agreed that partial 
closures should be certified. Some
supported the proposal that certificat 
°f tanks, containers, and incinerators

should not be required until final closure 
on the grounds that this is consistent 
with the provisions of § § 264.112(e) and 
265.112(e), which allows an owner or 
operator to remove wastes or 
decontaminate equipment without prior 
notification. Moreover, unlike land 
disposal units, it should be easy to 
certify these types of units at final 
closure. Others, however, argued that nil 
partial closures must be certified as 
soon as they are performed to ensure 
protection of human health and the 
environment. The Agency does not 
consider it necessary to certify these 
types of units as they are closed and, 
consistent with the provisions of 
§ § 264.112(d) and (e) and 205.112(d) and
(e), the final jule does not require 
certification of tanks, container storage, 
and incinerators until final closure.

A number of commenters disagreed 
with the proposed deadlines for 
submitting certifications, arguing that no 
distinctions should be made between 
partial and final closure, and that 45 
days may be too short. The Agency 
agrees and is amending the final rule to 
require certifications for partial and 
final closures to be submitted within 60 
days of the completion of partial or final 
closure, as applicable.

One commenter also was, concerned 
about the lack of a deadline for 
maintaining documentation supporting 
the independent registered professional 
engineer’s certification. The Agency 
agrees and is requiring that 
documentation be furnished upon 
request to the Regional Administrator 
until the owner or operator is released 
from financial assurance requirements 
under § § 264,143(i) and 265.143(h).

In the proposed rule, the Agency 
requested comments on three issues 
relating to closure certification: (1) 
should the regulations specify the 
qualifications of engineers who may 
certify closure; (2) what types of 
supporting documentation should be 
required for certification and should 
they be submitted to the Agency; and (3) 
should the Regional Administrator 
formally approve the certification.

A number of comments were 
submitted on these issues. Most 
commenters opposed specifying the type 
of engineer that would be qualified to 
certify closure, although one commenter 
suggested that the language in the 
certification should state explicitly that 
the engineer has the appropriate 
qualifications to certify closure. The 
Agency generally agrees with these 
commenters ¡and is not specifying 
qualifications for engineers.

In response to the Agency’s request 
for comments on the appropriateness of

requiring that supporting documentation 
be submitted with the closure 
certification, one commenter argued that 
the submission off documentation was 
unnecessary, while another was 
concerned that unless the 
documentation was submitted, it would 
not be available for public review.

The Agency recognizes the concern of 
the commenter for ensuring that the 
documentation be readily available to 
the publia for review. However, rather 
than requiring that all documentation be 
submitted, the Regional Administrator 
may request submission of the 
documentation if there is a request from 
the public for review or if the Regional 
Administrator determines that there is a 
need for the Agency to review it. 
Therefore, all interested parties will 
have access to documentation upon 
request. In addition, the Regional 
Administrator may request that 
documentation be submitted at any 
other time under the provisions of 
§§ 204.74 and 265.74.

The Agency received one comment 
supporting Agency approval of the 
certification. The Agency has 
considered this issue further and, in light 
of the burdens and costs associated with 
developing criteria and procedures for 
formally approving the certification, the 
Agency is not promulgating such 
procedures at this time. However, the 
Regional Administrator has the 
discretion under the authority of 
§§ 264.143(i) and 265.143(h) not to 
release the owner or operator from 
financial responsibility requirements if 
he has reason to believe that partial or 
final closure has not been in accordance 
with the approved closure plan.

1. Survey plat (§§ 264.116 and 265.116). 
Sections 264.119 and 265.119 required 
the owner or operator of a disposal 
facility to submit to the local zoning 
authority, or the authority with 
jurisdiction over local land use, within 
90 days after closure is completed, a 
survey plat indicating the location and 
dimensions of landfill cells or other 
disposal areas with respect to 
permanently surveyed benchmarks. 
Because the survey plat must note the 
location and dimensions of each 
disposal area, it must be prepared prior 
to the completion of closure of that unit. 
Therefore, the Agency proposed to 
require that the survey plat be submitted 
to the appropriate local land use 
authority no later than the certification 
of closure of each hazardous waste 
disposal unit. The Agency also added a 
requirement that the plat must be 
prepared and certified by a professional 
land surveyor, to ensure that the 
surveyor is licensed by a State and can
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be held legally responsible for the 
survey work.

One commenter questioned the 
applicability of the survey plat 
requirement to injection wells. Another 
challenged the need to submit a plat 
after each partial closure, arguing that 
as long as the plat is submitted prior to 
final closure, adequate protection will 
be provided. Another commenter was 
concerned that the deadline for filing the 
plat was inadequate.

The Agency agrees that the survey 
plat requirement is not applicable to 
injection wells. Injection wells are not 
subject to the requirements of Subparts 
G and H and therefore are not required 
to comply with the survey plat 
provisions (see §§ 264.1(d) and 
265.430(a)).

The Agency disagrees with the 
argument that the plat need not be filed 
until final closure. First, the Agency is 
concerned that the local land authority 
should have information on closed units 
in a timely fashion in the event that a 
closed portion of a facility is sold prior 
to final closure. Second, since the plat 
must be prepared prior to the 
completion of the partial closure, the 
Agency does not consider it burdensome 
to require it to be submitted at that time. 
Therefore, the Agency is promulgating 
§ § 264.116 and 256.116 to require that 
the survey plat be filed after closure of 
each hazardous waste disposal unit.

The Agency agrees that the proposed 
45-day deadline may not always be 
adequate. The proposed regulation used 
the certification date as the deadline for 
submission of the survey plat. Since the 
certification date has been extended 
from 45 days to 60 days, the deadline for 
filing the survey plat is now within 60 
days after completion of partial or final 
closure. No changes were required to the 
proposed language of § § 264.116 and 
265.116.

m. Post-closure care and use o f 
property (§§ 264.117 and 265.117). 
Sections 264.117(a) and 265.117(a) 
previously required post-closure care to 
continue for 30 years after the date of 
completing closure. In addition, the 
regulation allowed requests to reduce or 
extend the period based on cause to be 
submitted during the post-closure care 
period. The previous regulations did not 
specify whether the period began with 
closure of a single unit or of the entire 
facility. Because of the importance of 
beginning post-closure monitoring and 
maintenance activities as soon as a 
hazardous waste management unit has 
been closed, the Agency proposed to 
require that the post-closure care period 
for each hazardous waste management 
unit subject to post-closure care

requirements begin after the closure of 
each unit.

In determining when the 30-year post­
closure care period should begin, the 
Agency proposed that the 30-year care 
period apply to each unit (i.e., partial 
closure) rather than to the entire facility 
to reduce the burden on an owner or 
operator who partially closes units prior 
to closure. The Regional Administrator, 
however, still retained the authority 
under the proposed § § 264.117 and 
265.117 to extend the length of the post­
closure care period as necessary to 
protect human health and the 
environment. Moreover, if the Regional 
Administrator extended the post-closure 
care period for any unit during the 
active life of the facility (i.e., prior to 
receipt of certification of final closure), 
the post-closure cost estimate and level 
of financial assurance must also be 
adjusted.

The Agency did not receive many 
comments on the proposal to trigger the 
beginning of the 30-year post-closure 
care period with partial closure. Two 
commenters were concerned that it 
would be difficult to correlate 
monitoring results with specific units 
and, as a result, the 30-year period 
should be triggered at final closure of 
the facility. The Agency agrees that at 
some facilities it may be difficult or 
impossible to differentiate monitoring 
results for different units. Therefore, 
unless the owner or operator can 
demonstrate that separate monitoring 
systems are established for each unit, 
the Regional Administrator may decide 
to extend the post-closure period for 
that unit to be consistent with the post­
closure care period for the remainder of 
the units. In developing the final rule, 
the Agency reconsidered the provisions 
for requesting reductions or extensions 
of the post-closure period. Although the 
Agency believes that in many cases, 
sufficient data may not be available 
prior to the beginning of the post-closure 
care period to support a petition to 
reduce or extend the period, the Agency 
does not wish to impose unnecessary 
requirements. Therefore,
§§ 264.117(a)(2), 265.117(a)(2) and 
264.118(g) of the final rule allow the 
Regional Administrator to reduce or 
extend the post-closure care period 
based on cause at any time.

n. Post-closure plans (§§ 264.118, and 
265.118). Sections 264.118(a) and 
265.118(a) required owners or pperators 
of hazardous waste disposal facilities to 
have post-closure plans. In addition, 
under §§ 264.228(c) and 264.258(c), 
storage and treatment surface 
impoundments and waste piles that do 
not meet the liner design standards are 
required to prepare contingent closure

and post-closure plans in the event that 
they are closed as landfill facilities.

Because the Agency was concerned 
that interim status impoundments and 
waste piles and permitted 
impoundments and waste piles that 
meet the design standard may still be 
required to close as landfills, the Agency 
proposed in § § 264.118(b) and 265.118(a) 
that these facilities must prepare post­
closure plans if they become subject to 
post-closure care.

One commenter noted that for interim 
status surface impoundments and waste 
piles that do not meet the liner design 
standard, owners or operators should be 
able to anticipate prior to the time of 
closure that they will be unable to 
remove all contaminated soils, and will 
be required to close their facilities as 
landfills. Under the proposed rule, such 
owners or operators would not be 
required to prepare revised closure 
plans or post-closure plans until the time 
of closure, thus delaying the closure 
process. This commenter suggested that 
the regulations require owners and 
operators of interim status surface 
impoundments and waste piles that do 
not meet the design standard of 
§ § 264.228 and 264.258 to prepare 
contingent closure and post-closure 
plans. This would be consistent with the 
requirements of § § 264.228 and 264.258 
applicable to permitted facilities.

The Agency agrees that it may not be 
possible to remove all contamination at 
interim status surface impoundments 
and waste piles not designed in 
accordance with the liner design 
standards of § § 264.228 or 264.258. 
Requiring that such facilities revise 
closure plans and prepare post-closure 
plans would ensure that the owners or 
operators have adequately planned for 
closure of the facility as a landfill.

However, owners and operators of 
interim status facilities with surface 
impoundments or waste piles were 
required to make certain certifications 
and submissions as specified in Section 
213 of the Hazardous and Solid Waste 
Amendments (HSWA, the “Loss of 
Interim Status” provision), or the 
facility’s interim status would be 
terminated. Approximately two-thirds of 
such facilities failed to meet those 
requirements, and thus had their interim 
status terminated. Consequently, those 
owners and operators were required to 
submit their closure plans by November 
23,1985 and begin closure. The Agency 
expects that most of the remaining third 
of these land-based facilities will 
continue to operate and become subject 
to the Part 264 standards through the 
permitting process.
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Today’s final rule specifies in 
§§ 265.118(a) and 264.118(a) that an 
owner or operator of an interim status 
facility with a surface impoundment or 
waste pile or a permitted facility with a 
surface impoundment or waste pile 
which is not required to prepare a 
contingent plan must.submit a post- 
closure plan to the Regional 
Administrator for approval within 90 
days of the determination that the unit 
must be closed as a landfill. This is 
consistent with the proposed rule. In 
addition, these facilities must submit 
revised closure plans in accordance 
with the requirements of § § 264.112(c) 
and 265.112(c).

The Agency is also now clarifying in 
§§ 264.118(a) and 265.118(d) that owners 
or operators of permitted facilities must 
comply with all Parts 124 and 270 
procedures applicable to modifying the 
conditions of their permit. Owners or 
operators of interim status facilities 
must submit fheirpost-closure plans in 
accordance with the provisions of 
§ 265,118(d).

The Agency also has clarified in the 
final rule in §§ 264.118(b) and 265.118(c) 
that the post-closure plan must explicitly 
address the post-closure care activities 
and the frequency of these activities 
applicable to each disposal unit.'

o. Post-closure notices (§§ 264.119 and 
265J19). Sections 264.119 and 265.119 
previously required the owner or 
operator of a facility subject to post- 
closure care to submit to the local 
zoning-authority, or the authority with 
jurisdiction over local land use, and to 
the Regional Administrator a record of 
the wastes disposed of within each cell 
or area of a land disposal facility within 
90 days after final closure. Sections 
264.120 and 265.120 required that a 
notation be filed on the deed to the 
property indicating its use as a disposal 
facility and indicating that the plat and 
record of wastes had been filed with the 
appropriate local land use authority.

The Agency proposed to (1) extend 
the requirements to partial closure 
activities; and (2) require owners or 
operators to request permission from the 
Regional Administrator if they wish to 
remove hazardous wastes during the 
post-closure care period and to remove 
the notice from the deed.

The Agency considers the deed 
notation to be an important means of 
ensuring that prospective and 
subsequent owners of the property are 
informed of the presence of hazardous 
wastes, the existence of federal 
restrictions on landnse, and the 
availability of the survey plat and waste 
jecord from the local land use authority, 
therefore, the Agency proposed to 
require that no later than 60 days after

the certification of closure of each 
hazardous waste disposal unit, the 
owner or operator record the notation 
on the deed and submit to the Regional 
Administrator both the certification 
stating that the notation has been 
recorded and a copy of the recorded 
document. Consistent with this 
requirement, the Agency proposed that 
the record of waste also be filed with 
the local dand authority and the Regional 
Administrator within 60 days after 
closure of each hazardous waste 
disposal unit.

A number of comments were received 
on the deadlines for submitting the 
record of waste to the local land 
authority and for filing the notices in the 
deed. Suggestions included: submitting 
notices and the record of wastes to the 
local land authority at final closure only; 
filing the notice in the deed after the 
first partial closure and verifying its 
accuracy at final closure; and filing a 
notice in the deed prior to transfer of 
ownership. One commenter expressed 
concern, that, in many jurisdictions, 
filing a notice in the deed rafter each 
partial closure may be especially 
burdensome because of the need to 
transact a dummy “sale” as a condition 
of filing a deed notation.

The Agency disagrees that submitting 
the record of hazardous waste to the 
local land authority and Regional 
Administrator within 60 days after each 
partial closure of a hazardous waste 
disposal unit would be burdensome. 
Under §§ 264.73 and 265.73, an owner or 
operator must record, as it becomes 
available, and maintain in the facility 
operating record information on the 
types and quantities of hazardous 
wastes handled at the facility and the 
location of hazardous waste within each 
disposal area. Therefore, the owner or 
operator would simply be required to 
submit a copy of readily available 
records to the local land authority and 
the Regional Administrator. In-light nf 
these considerations, the final rule 
retains the requirement that within 60 
days after the certification of closure of 
each hazardous waste disposal unit the 
owner or operator must submit to the 
local zoning authority, or the authority 
with jurisdiction over local land use, 
and to the Regional Administrator, a 
record of the type, location, and quantity 
of hazardous wastes disposed of within 
that disposal cell or unit

The Agency agrees with those 
commenters who argued that filing a 
notice in the deed after closure of each 
hazardous waste disposal unit could 
impose significant burdens, especially if 
“dummy" sales were required, and 
would not be necessary to ensure that 
future purchasers of the land were

a ware, of the land’s prior uses. Filing a 
notice after the first partial closure of a 
hazardous waste disposal unit and 
verification of the accuracy-of the notice 
after closure of the last disposal unit 
should adequately alert all future 
owners of the land’s prior use. Therefore 
§ § 264.119(b) and 265.119(b) are revised 
to require that the notice in the deed, as 
well as the certification to Regional 
Administrator that the notice has been 
filed, be filed within 60 days after 
certification of closure of the first 
hazardous waste disposal unit. Sixty 
days after closure of the last disposal 
unit, tire deed and notice to the local 
land authority must be amended, as 
necessary. It should be noted that these 
post-closure notice requirements do not 
affect the partial closure certification 
requirements of §§264.115 and 265.115; 
all partial closures of hazardous waste 
disposal units must be certified as they 
are performed.

Section 264.120(b) previously provided 
that if the owner or operator of a 
hazardous waste facility subsequently 
removed all hazardous wastes and 
waste residues, the liner (if any], and all 
contaminated underlying and 
surrounding soils, he could either 
remove the deed notation required by 
§ 264.120(a), or add a notation indicating 
that the hazardous wastes have been 
removed. No similar provisions were 
allowed for interim status facilities.

The Agency proposed in § 264.119(c) 
that an owner or operator of a permitted 
facility must request a modification to 
the post-closure permit in accordance 
with Part 270 requirements prior to 
removing hazardous wastes. For interim 
status facilities, the proposed language 
of § 265.119(c) specified that if an owner 
or operator wishes to remove hazardous 
wastes, he must request the approval of 
the Regional Administrator prior to the 
removal of the hazardous wastes to 
amend the approved post-closure plan.
In addition, the owner or operator must 
demonstrate compliance with the 
criteria in § § 264.117(c) and 265.117(c) 
for post-closure use of property. 
Moreover, because the owner or 
operator would be conducting 
hazardous waste management activities, 
he must comply with all applicable 
generator requirements and with all 
post-closure permit conditions, if 
applicable.

One commenter suggested that a 
subsequent owner or operator who 
wishes to remove hazardous wastes 
should notify the previous owner or 
operator as well as the generators of the 
wastes in order to alert them of 
activities of the facility which could 
subsequently result in future Superfund
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liabilities. The Agency has refrained 
from adopting this approach because it 
is not relevant to the standards in - 
Section 3004 of RCRA of protecting 
human health and the environment.

Finally, the proposed rule required the 
owner or operator to seek Regional 
Administrator approval before deleting 
the deed notation or placing a new 
notation in the deed regarding removal 
of the wastes. One commenter argued 
that this requirement could delay future 
sales of TSDFs. Because the Agency 
wishes to ensure that all hazardous 
wastes have been adequately removed 
prior to removal of the notice to the 
deed, the Agency is promulgating the 
rule as proposed.

In the preamble to the proposed rule, 
the Agency requested comments on 
notifying parties with rights-of-way on 
property used to dispose of hazardous 
wastes of its prior use. One commenter 
suggested that TSDF owners or 
operators should be responsible for 
notifying such parties, including parties 
with subsurface rights. While the 
Agency agrees that it is important to 
ensure that all interested parties are 
aware of the prior uses of land used to 
dispose of hazardous wastes, it does not 
want to impose unnecessary burdens on 
owners or operators. The Agency 
therefore investigated whether state 
laws currently requires notice to thè 
holders of rights-of-way, easements, or 
subsurface rights of changes to the land 
by the owner that could affect their 
interests or safety.

It appears that in most States there is 
no duty to inform, but there is a duty not 
to take actions that render the exercise 
of the right unreasonable or 
burdensome. Private rules of property 
and tort, however, will vary concerning 
notice. In addition, it is likely that the 
facility will be subject to security 
measures as specified by § § 264.117(b) 
and § § 265.117(b) and that these security 
measures will provide notice to "parties 
who have rights-of-way on land used to 
dispose of hazardous wastes or 
subsurface rights on the land. Therefore, 
the Agency is continuing to analyze 
options for ensuring that all parties are 
provided adequate notice of hazardous 
waste disposal activities. This does not, 
however, relieve the owner or operator 
of potential liabilities with respect to 
such parties.

p. Certification o f completion o f post­
closure care (§§ 264.120 and 265.120).
The previous regulations did not require 
that the owner or operator certify that 
post-closure care activities have been 
conducted in accordance with the 
approved post-closure plan. Because of 
the importance of ensuring that post- 
closure care has been conducted

properly prior to releasing the owner or 
operator from these obligations 
(including post-closure care financial 
responsibility), the Agency proposed 
that an owner or operator submit to the 
Regional Administrator within 30 days 
after completing the established post- 
closure care period for each disposal 
unit, a certification signed by him 
stating that all post-closure care 
activities have been conducted in 
accordance with the approved post­
closure plan. The Agency also requested 
comments on the desirability of 
requiring post-closure certifications on 
an annual or periodic basis (e.g., every 
five years) rather than only at the end of 
the 30-year post-closure care period.

Some commenters questioned the 
need for any post-closure care 
certification, arguing that the 
information provided would duplicate 
data already available to the Agency 
(e.g., monitoring results Agency 
inspection reports). Most of the 
commenters focused on the appropriate 
frequency of these certifications. 
Suggestions included: once at the end of 
the post-closure care period associated 
with each unit; every five years; and 
annually. One commenter requested that 
an extension to the 30-day period for 
submitting certifications be provided. 
Finally, it was suggested that the 
certification be performed by an 
independent registered professional 
engineer consistent with the closure 
certification.

The Agency remains convinced that 
certification of post-closure care is 
necessary both to ensure that the post­
closure care activities are conducted in 
accordance with the approved plan, and 
to trigger the release of the owner or 
operator from financial assurance 
obligations under § § 264.145(i) and 
265.145(h). The Agency agrees with 
some commenters that annual or 
periodic certifications may not be 
necessary and thus is requiring that the 
the certification be submitted at the end 
of the post-closure care period of each 
unit. The Agency is also extending the 
deadline for submitting the certification 
to 60 days after the completion of the 
established post-closure care period for 
each unit. In developing the final rule, 
the Agency made two other changes to 
the proposed rule. First, the Agency 
added a requirement that the 
certification be submitted by registered 
mail, to ensure that a dated record of the 
submission is available. This 
requirement is consistent with the 
closure certification which must be 
submitted by registered mail. Second, 
the Agency is convinced that an 
independent registered professional 
engineer should also certify the

completion of the post-closure care 
period. This requirement would parallel 
the closure certification requirement in 
§§ 264.115 and 265.115. Therefore,
§ § 264.120 and 265.120 require that an 
owner or operator submit a certification 
prepared by himself and an independent 
professional engineer stating that the 
post-closure care activities have been 
conducted in accordance with the 
approved post-closure plan.

2. Financial Assurance Requirements 
(Subpart H)

a. Cost estimates for closure and post­
closure care (§§ 264.142(a), 264.144(a), 
265.142(a) and 265.144(a)). The previous 
provisions in § § 264.142(a), 264.144(a), 
265.142(a) and 265.144(a) required 
owners or operators to prepare written 
estimates of the costs of closure and 
post-closure care. The previous 
regulations did not specify the level of 
detail and did not indicate whether cost 
estimates should be based on the cost to 
the owner or operator of supplying his 
own labor and equipment (first-party 
costs) or the cost of hiring contractor 
labor and renting equipment (third-party 
costs). The previous regulations also did 
not address whether credit for salvage 
value from hazardous waste equipment 
and the like would be credited toward 
the cost estimate.

In developing the final rules, the 
Agency has been made aware of 
confusion over the level of detail 
required in the cost estimates. The 
previous regulations stated that the 
owner or operator must prepare a 
written cost estimate but did not specify 
the level of detail. As a result, some 
have argued that a bottom line estimate 
should be sufficient. Because the cost 
estimates are based directly upon the 
closure and post-closure plans and serve 
as the basis for financial assurance, the 
cost estimates must contain sufficient 
detail to allow them to be evaluated. 
The Agency expects the detailed cost 
estimates to support the detailed 
activities described in the closure and 
post-closure plans. The Agency is today 
amending §§ 264.142(a), 265.142(a), 
264.144(a), and 265.144(a) to clarify that 
a detailed cost estimate is required.

In the March 19,1985 proposed rule, 
the Agency specified that closure and 
post-closure cost estimates be based on 
the costs to the owner or operator of 
hiring a third party to perform closure or 
post-closure care activities. The Agency 
reasoned that use of third-party costs 
would ensure that if an owner or 
operator failed to conduct closure or 
post-closure care, adequate funds would 
be available to hire a third party to do 
so. The Agency also proposed to specify 
explicitly that salvage value may not be
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incorporated into the closure cost 
estimate.

A number of commenters supported 
the Agency’s proposal to require third- 
party costs. Other commenters opposed 
the proposed change on three separate 
grounds: use of third-party costs will 
increase the cost estimates 
considerably; cost estimates generated 
by a third party will not be as accurate 
as estimates prepared by the owner or 
operator; and third-party costs will be 
difficult to generate due to the limited 
number of contractors available. It also 
was argued that parties using the 
financial test should not be required to 
use third-party costs.

The Agency firmly believes that the 
cost estimates must be based on third- 
party costs to ensure that adequate 
funds are available to cover the costs of 
closure and post-closure care in the 
event that the owrier or operator fails to 
cover the costs. The Agency recognizes, 
however, that in some cases, using third- 
party costs could increase the size of the 
estimate. This is especially likely with 
respect to the costs of on-site vs. off-site 
disposal of hazardous wastes. Because 
the objective is to ensure that sufficient 
funds are available to cover the costs of 
closure if the owner or operator fails to 
do so, the Agency will allow the cost 
estimate to incorporate the costs of on­
site disposal of hazardous wastes by a 
third party if the owner or operator can 
demonstrate that on-site capacity will 
always be available over the life of the 
facility. This will minimize the 
additional costs of a third-party 
requirement. Aside from these on-site
vs. off-site disposal costs, basing the 
cost estimate on first or third-party costs 
will not make much difference for land 
disposal units. The cost estimates will 
be similar because many of the 
activities required for closure will be 
done by a third party whether or not the 
cost estimate is first or third-party 
based. For example, firms may not have 
the expertise to place a final cover on a 
lapdfill themselves or they may not wish- 
to do so because the company selling 
the materials for the cover normally will 
not guarantee its impermeability unless 
it (or its authorized representative) 
installs it. Certification costs will also 
be similar whether the cost estimate is 
based on first or third-party costs as 
EPA requires that an independent 
registered professional engineer must 
certify closure.

The Agency does not agréé with 
commenters who argued that contractor 
estimates will not be as accurate as 
estimates made by the owner or 
operator or that it will be difficult to 
develop third-party cost estimates

because of a lack of contractors. The 
proposed rule did not require that the 
cost estimate be prepared by a 
contractor, but rather required that the 
cost estimate incorporate the costs 
incurred if a contractor performed the 
work. Therefore, the owner or operator 
may develop the cost estimate using 
costs estimating manuals or personal 
experience (e.g., prices charged for off­
site management of hazardous wastes). 
Furthermore, the Agency has found, in 
developing cost estimates for closure 
and post-closure care, that standard cost 
estimating manuals as well as 
information from contractors are readily 
available to develop third-party 
estimates. The Agency believes, 
therefore, that cost estimates based on 
third-party costs will be more accurate 
as general information exists on 
contractor costs which does not exist for 
first-party costs.

The Agency also remains convinced 
that eligibility to use the financial test as 
demonstration of financial assurance 
should be based on third-party costs. 
First, the third-party cost estimates are 
likely to be more accurate than those 
based on first-party costs. Second, the 
financial test is intended to ensure that 
an owner or operator who passes the 
test has the financial capability to 
establish one of the alternative forms of 
assurance should he later fail the test. 
The criteria of the test that are 
dependent on the size of the cost 
estimates are intended to provide an 
adequate margin of safety so that the 
alternative mechanisms can be 
established before any potential 
insolvency occurs. Because the other 
forms of financial assurance will be 
based on third-party costs, the multiples 
must also be based on third-party costs.

In light of these considerations, the 
Agency is promulgating a third-party 
cost estimate requirement in today’s 
final rule. The final rule specifies 
explicitly that the cost estimate may 
incorporate the costs of on-site disposal 
of hazardous wastes by a third party if 
the owner or operator can demonstrate 
that capacity will always be available 
over the life of the facility.

The final rule adds a definition of a 
third party to Subpart H. For purposes of 
Subpart H, §§ 264.142(a)(2),
264.144(a)(1), 265.142(a)(2) and 
265.144(a)(1) state that a third party is a 
party who is neither a parent,nor a 
subsidiary of the owner or operator.

On the issue of salvage value, the 
Agency proposed to disallow salvage 
value as a credit when calculating cost 
estimates on the grounds that the 
Agency cannot be assured that the 
hazardous wastes will be saleable or

that a third party will take them at no 
charge at closure. One commenter 
supported the proposal while one argued 
that salvage value should be allowed if 
brokers or dealers for used equipment 
can be identified. The Agency still is 
convinced that allowing salvage value 
to be credited towards the cost estimate 
is inconsistent with the goal of ensuring 
that adequate funds are available in the 
event that the owner or operator fails to 
cover the costs. As a result, in the final 
rule, §§ 264.142(a)(3) and 265.142(a)(3) 
prohibit the incorporation of salvage 
value in the closure cost estimates.

In addition to disallowing a credit for 
salvage value for hazardous wastes, the 
Agency also is specifying explicitly in 
the final rule that an owner or operator 
cannot assume that at closure a third 
party will take hazardous wastes at no 
charge. Consistent with the arguments 
above, the Agency cannot be assured 
that if an owner or operator fails to 
close the facility, a third-party would 
take the hazardous waste at no charge. 
To avoid potential ambiguities in the 
regulatory language, the Agency is 
explicitly stating in §§ 264.142(a)(4) and 
265.142(a)(4) that an owner or operator 
may not incorporate in the closure cost 
estimate a zero cost for handling 
hazardous wastes with potential value.

b. Anniversary date for updating cost 
estimates for inflation (§§ 264.142(b), 
264.144(b), 265.142(b) and 265.144(b)).
The previous regulations required 
owners or operators to update their 
closure and post-closure cost estimates 
for inflation within 30 days after the 
anniversary of the date that the first 
cost estimates were prepared. To ensure 
that the financial assurance instrument 
accounts for the most recent cost 
estimate (including updates to inflation), 
the Agency proposed to require owners 
or operators to revise their cost 
estimates within 60 days prior to the 
anniversary date of the establishment of 
their financial assurance instrument. For 
firms using the financial test, the cost 
estimate should be updated within 30 
days of the end of the firm’s fiscal year 
and before submission of updated 
information to the Regional 
Administrator as specified in 
§§ 264.143(f)(3) and 265.143(e)(3).

Most commenters supported the 
proposal to update the cost estimates 
prior to the anniversary date of the 
establishment of the financial 
instrument and, as a result, the Agency 
is promulgating the rule as proposed.

The Agency also proposed in the 
March 19,1985 promulgation to allow 
owners or operators the option of 
recalculating the cost estimates based 
on current costs as an alternative to
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using the Implicit Price Deflator for GNP 
published in the Survey o f Current 
Business. In addition, the Agency 
proposed to require that owners or 
operators use the most recently 
published annual Implicit Price Deflator 
in order to reflect the most recent 
inflation.

One commenter suggested that 
owners or operators be required to 
recalculate annually the cost estimate 
based on current costs on the grounds 
that the Implicit Price Deflator will not 
account for increases in costs due to 
reasons other than inflation (e.g., 
increases in costs of landfilling). While 
the Agency agrees that requiring owners 
or operators to recalculate the cost 
estimate annually based on current 
costs may result in the most accurate 
estimate, the Agency recognizes that 
this could impose a significant burden 
on owners or operators and would not 
always be necessary. Therefore, the 
Agency is promulgating the rule as 
proposed.

c. Revisions to the cost estimates 
(§§264.142(c), 264.144(c), 265.142(c) and 
265.144(c)). The previous regulations 
required the owner or operator to revise 
the closure and post-closure cost 
estimates during the operating life of the 
facility whenever a change in the plans 
increases the costs of closure or post­
closure care. No deadlines were 
imposed for revising the estimates.

The Agency proposed to require that 
owners or operators with approved 
plans adjust their cost estimates within 
30 days after the Regional Administrator 
has approved the modification if the 
change increases the costs of closure or 
post-closure care. For interim status 
facilities without approved closure or 
post-closure plans, the adjustment must 
be made within 30 days of the change in 
the plans if the change increases the 
cost estimates. Section 264.142(c) of the 
proposed regulations inadvertently 
required that the revision be made if the 
change in the closure plan affects the 
cost of closure. The final rule has been 
revised to correct this inconsistency. It 
now reads as it did originally, that the 
revision is required if the change in the 
closure plan increases the cost of 
closure.

d. Post-closure cost estimates
(§§ 264.144(c) and 265.144(c)). Sections 
264.144(c) and 265.144(c) previously 
required the owner or operator to revise 
the post-closure cost estimates during 
the operating life of the facility 
whenever a change in the post-closure 
plan increased the cost of post-closure 
care. The previous rules did not define 
operating life.

The Agency intended that post­
closure financial assurance be adjusted

as necessary until the facility was 
closed. Consistent with the new 
definition of active life, the Agency 
proposed to require that the post-closure 
cost estimate be revised as necessary 
during the active life of the facility. The 
Agency received no comments to this 
proposed change and is promulgating 
§ § 264.144(c) and 265.144(c) as proposed.

e. Trust fund pay-in period 
(§§264.143(a)(3) and 265.143(a)(3)). The 
existing language of § 264.143(a)(3) 
requires the payments to the trust fund 
to be made over the term of the initial 
permit or over the remaining life of the 
facility, whichever is shorter. For interim 
status facilities, the pay-in period is 20 
years or the remaining operating life of 
the facility, whichever is shorter. 
Although the trust fund may cover a 
number of units with different operating 
lives, the current regulation ties the pay- 
in period to the life of the facility rather 
than to particular units. In the March 19, 
1985 proposal, the Agency requested 
comments on approaches to handling 
the trust fund pay-in period for multiple 
process facilities.

Some commenters argued that the 
pay-in period should be based on the 
shortest operating life of any unit at a 
multiple process facility; others 
suggested retaining the existing 
requirements. One commenter 
recommended that, within three years, 
the trust fund should contain enough 
funds to close the unit likely to incur the 
highest closure costs.

As discussed in the preamble to the 
January 12,1981 Subpart H regulations, 
the Agency allowed a 20-year pay-in 
period to minimize the potential adverse 
economic impacts on smaller firms most 
likely to be using trust funds (See 46 FR 
2823). The Agency is concerned that if 
the trust fund pay-in period is based on 
the shortest operating life of a unit of the 
facility, owners or operators intending 
to partially close facilities in the near 
future would face very high costs. For 
example, if an owner or operator closed 
a landfill cell after one year rather than 
at the end of the facility’s operating life, 
he would be required to fully fund the 
trust fund much earlier than originally 
intended. Moreover, the Agency is 
concerned that such an accelerated pay- 
in period could discourage owners or 
operators from partially closing their 
facilities. Therefore, the Agency intends 
to examine further such questions as the 
cost effects and enforcement 
implications of changing the trust fund 
pay-in period for such facilities before 
proposing any changes to the current 
requirements.

f. Reimbursement for closure and 
post-closure expenditures from trust 
fund and insurance (§§264.143(a)(10),

264.143(e)(5), 264.145(a)(ll),
264.145(e)(5), 265.143(a)(10),
265.143(d)(5), 265.145(a)(ll) and 
265.145(d)(5)). The previous closure/ 
post-closure trust fund and insurance 
provisions allowed an owner or 
operator, or any other person authorized 
to conduct closure or post-closure care, 
to request reimbursement for 
expenditures from the trust fund or 
insurance policy by submitting itemized 
bills to the Regional Administrator. 
Within 60 days, the Regional 
Administrator would instruct the trustee 
or insurer to make reimbursements, if he 
determined that the activities were in 
accordance with the approved plans or 
were otherwise justified. The Regional 
Administrator could withhold 
reimbursements if he determined that 
the total costs of closure would exceed 
the value of the trust or insurance 
policy.

In response to a concern from the 
ACC1 petitioners that a decision to 
withhold reimbursements should be 
supported by a written explanation that 
can serve as a record for review, the 
proposed rule required the Regional 
Administrator to provide a detailed 
written statemerd of reasons to the 
owner or operator if he does not instruct 
the trustee or insurer to make requested 
reimbursements. The proposed rule also 
specified provisions for handling 
reimbursements for partial closure 
activities. Under the proposed rule, an 
owner or operator could be reimbursed 
for partial closure activities if the partial 
closure reduced the maximum extent of 
operation of the facility and the 
Regional Administrator found that the 
activities had been in accordance with 
the approved plan or were otherwise 
justified.

Commenters generally supported the 
proposal to require a detailed written 
statement of reasons why the Regional 
Administrator was withholding 
reimbursement. A few commenters were 
concerned that the Regional 
Administrator should not be allowed to 
withhold reimbursements for minor 
violations of the closure or post-closure 
plan and/or permit requirements. Other 
commenters argued that the Regional 
Administrator should not be allowed to 
withhold more than 20 percent of the 
funds, and that reimbursements should 
be automatic unless, within a specified 
time, the Regional Administrator 
provides a statement of reasons for 
refusing the reimbursements.

It was also suggested that 
reimbursements for partial closures 
should be allowed if there are adequate 
funds remaining in the trust fund or 
insurance policy to cover the maximum
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costs of closing the facility over its 
remaining life.

The Agency agrees with commenters 
that the regulations should not preclude 
reimbursements for minor paperwork 
violations. The Agency believes, 
however, that the proposed regulatory 
language provides the necessary 
flexibility to the Regional Administrator 
by allowing reimbursements if the 
activities are in accordance with the 
approved plan, or if the activities are 
otherwise justified. Therefore, the final 
rule specifies that an owner or operator 
is eligible for reimbursements if the 
activities have been performed in 
accordance with the approved plans or 
are otherwise justified. As discussed 
below, reimbursements will be made 
only if sufficient funds are remaining in 
the trust fund or insurance policy.

The Agency does not agree that the 
Regional Administrator should be 
allowed to withhold only up to 20 
percent of the value of the trust fund or 
insurance policy. As discussed in the 
preamble to the April 7,1982 rules, (See 
47 FR 15040), the Agency is concerned 
that in some instances where the cost 
estimate is found to be seriously 
inadequate, more than 20 percent should 
be held in reserve. The Agency also 
disagrees with the suggestion that 
reimbursements should be made 
automatically if the Regional 
Administrator does not act upon the 
request within a specified length of time. 
Because of the complexity of certain 
closure activities and the importance of 
ensuring that the activities protect 
human health and the environment, the 
Agency considers it inappropriate to 
establish'such deadlines. Therefore, the 
Agency is promulgating the rule 
substantially as proposed.

The Agency is making a clarifying 
change to the language in the final rule. 
The proposed rule allowed 
reimbursements if partial closure 
reduced the maximum extent of 
operation. In developing the final rule 
for reimbursement provisions, the 
Agency considered it more appropriate 
to examine the amount of funds 
remaining in the fund than the maximum 
extent of operation. As a result, the final 
rule specifies that an owner or operator
may request reimbursements only if 
sufficient funds, exclusive of future 
inflation adjustments, are remaining in 
the trust fund or insurance policy to 
cover the maximum costs of closing th< 
facility at any time over its remaining 
life.

g. Final administrative order required 
(§§264.143(b)(4)(iij, 264.145(b)(4)(H), 
265.143(b)(4)(H) and 265.145(b)(4)(H)). 
The previous regulations provided that 
an owner or dperator may satisfy the

financial assurance requirements for 
closure and/ or post-closure care by 
obtaining a financial guarantee surety 
bond. The bond provides that if the 
owner or operator fails to fund a 
standby trust fund in an amount equal to 
the penal sum of the bond within 15 
days after an order to begin closure or 
post-closure care is issued by the 
Regional Administrator or by a court, 
the surety will become liable. In 
response to the AGCI petitioners, the 
Agency proposed to provide additional 
procedural protections to owners or 
operators by requiring that a final 
administrative order is necessary before 
action can be required by the surety. 
EPA wishes to emphasize that only final 
administrative action, not judicial 
review, is required in all these cases.

No comments were received 
concerning this amendment, and the 
Agency is promulgating the rule as 
proposed.

h. Final administrative determination 
required (§§264.143(c)(5) and (d)(8), 
264.145(c)(5) and (d)(9), 265.143(c)(8), 
265.145(b)(5) and 265.145(c)(9)). The Part 
264 regulations provide that an owner or 
operator may demonstrate financial 
assurance for closure and/or post­
closure care by obtaining a surety bond 
guaranteeing performance. Under Parts 
264 and 265, an owner or operator also 
could satisfy the financial assurance 
requirements by obtaining a letter of 
credit. Under the terms of the 
performance bond and letter of credit, 
the surety or bank issuing the letter of 
credit would become liable on the bond 
or letter of credit obligation when the 
owner or operator fails to perform 
closure or post-closure care as 
guaranteed by the bond or letter of 
credit. The previous regulations 
provided that such a failure was 
indicated by a determination made 
pursuant to Section 3008 of RCRA that 
the owner or operator has failed to 
perform final closure or post-closure 
care in accordance with the closure or 
post-closure plan and other applicable 
requirements. In response to concerns of 
the ACCI petitioners, the Agency 
proposed to require that a “final” 
administrative determination under 
Section 3008 of RCRA be required 
before the surety must perform closure 
or post-closure care or deposit the penal 
sum of the bond into a trust fund or the 
Regional Administrator may draw on a 
letter of credit.

No comments were received 
concerning this amendment. However, 
as explained above, the final rule 
specifies that the determination must be 
a final determination.

i. Cost estimates for owners or 
operators using the financial test or

corporate guarantee must include UIC 
cost estimates for Class I  wells 
(§§264.143(f)(1)(i) (B) and (D) and
(f)(1)(H) (B) and (D), 264.145(f)(l)(i) (B) 
and (D) and (f)(1)(H) (B) and (D), 
265.143(e)(l)(i) (B) and (D) and (e)(1)(H)
(B) and (D), 265.145(e)(l)(i) (B) and (D), 
and 265.145(e)(1)(H) (B) and (£))). On 
March 19,1985, the Agency proposed a' 
requirement that an owner or operator 
seeking to use the financial lest to 
demonstrate financial responsibility 
must include the most current cost 
estimates of the plugging and 
abandonment costs of Class I 
underground injection control (UIC) 
facilities, if applicable, when calculating 
the sum of closure and post-closure cost 
estimates for the financial test. EPA has 
established in 40 CFR Part 144 financial 
responsibility requirements for the 
owners or operators of Class I UIC 
facilities paralleling those established in 
40 CFR Parts 264 and 265, including the 
same set of criteria for passing the 
financial test. Neither the UIC financial 
test nor the RCRA financial test, 
however, currently requires inclusion of 
the most current cost estimates for the 
other program. EPA was concerned that 
a firm able to pass the UIC and RCRA 
financial tests separately might not have 
the financial strength to take the 
required actions if UIC plugging and 
abandonment and RCRA closure and/or 
post-closure care activities were 
required simultaneously. Therefore, the 
Agency proposed that the most current 
cost estimates prepared as part of the 
Part 144 requirements be included in the 
total cost estimate required under 40 
CFR Subpart H to evaluate whether a 
firm is able to pass the financial test.

Commenters generally favored the 
inclusion of UIC plugging and 
abandonment cost estimates in the 
Subpart H financial test requirements, 
and the Agency is promulgating the rule 
as proposed. In addition, the Agency is 
promulgating the proposed language in 
§ § 264.141 and 265.141 which defines the 
“current plugging and abandonment cost 
estimate” as the most recent cost 
estimates prepared under § 144.62.

j. Cost estimates must account for all 
facilities covered by the financial test 
and corporate guarantee 
(§§ 264.143(f)(2), 264.145(f)(2), 
265.143(e)(2) and 265.145(e)(2)). The 
previous regulations specified that the 
phrase “current closure and post-closure 
cost estimates” as used in paragraph
(f)(1) of §§ 264.143 and 264.145, and 
paragraph (e)(1) of §§ 265.143 and
265.145, refers to the cost estimates 
required to be shown in paragraphs 1-4 
of the letter from the owner’s or 
operator’s chief financial officer (See
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§ 264.151(f)). The Agency proposed a 
minor change to include by reference the 
UIC cost estimates.

No comments were received 
concerning this proposal, and the 
Agency is adopting the rule as proposed.

K. Release o f the owner or operator 
from the requirements o f financial 
assurance for closure and post-closure 
care (§§ 265.143(i), 264.145(i), 265.143(h) 
and 265.145(h)). Previously, §§ 265.143(i) 
and 265.143(h) required the owner or 
operator to submit certification to the 
Regional Administrator from himself 
and from an independent registered 
professional engineer that closure had 
been accomplished in accordance with 
the closure plan. Within 60 days after 
receiving the certifications, unless the 
Regional Administrator had reason to 
believe that closure was not in 
accordance with the plan, the Regional 
Administrator was required to notify the 
owner or operator that he is no longer 
required to maintain financial assurance 
for closure. Sections 264.145(i) and 
265.145(h) specified that the owner or 
operator was relieved of his post-closure 
financial assurance obligations when 
the owner or operator has completed, to 
the satisfaction of the Regional 
Administrator, all post-closure care 
requirements.

The Agency proposed to drop the 
reference to the “independent” 
registered professional engineer in 
§ § 264.143(i) and 265.143(h) to be 
consistent with the proposed changes to 
§§ 264.115 and 265.115. The proposed 
rule also added a requirement to 
§§ 264.143(i), 264.145(i), 265.143(h), and 
265.145(h) that the Regional 
Administrator must provide the owner 
or operator with a detailed written 
statement of any reasons to believe that 
closure or post-closure care has not 
been in accordance with the approved 
plans.

For the same reasons that the final 
rule is retaining the independent 
registered professional engineer 
certification requirement, the final rule 
also retains the reference to the 
independent registered professional 
engineer in §§ 264.143(i) and 265.143(h). 
Similarly, because the final rule requires 
in § § 264.120 and 265.120 that an owner 
or operator must submit a certification 
from himself and an independent 
registered professional engineer that 
post-closure care has been completed in 
accordance with the approved post­
closure plan, § § 264.145(i) and 
§ § 265.145(h) are revised to specify that 
within 60 days after receiving the 
required post-closure care certifications 
the Regional Administrator will notify 
the owner or operator in writing that he 
is no longer required to maintain

financial assurance for post-closure care 
for that unit (or facility). Today’s rule 
promulgates as proposed the 
requirement that the Regional 
Administrator must provide the owner 
or operator with a detailed written 
statement of any reasons to believe that 
closure or post-closure care has not 
been in accordance with the approved 
plans.

l. Period o f liability coverage 
(§§ 264.147(e) and 265.147(e)). Hie 
regulations previously required owners 
or operators to provide sudden 
accidental and, if applicable, nonsudden 
accidental liability coverage until 
certifications of closure have been 
received by the Regional Administrator. 
Because the Agency proposed to require 
that partial closures of disposal units be 
certified, units within a facility may be 
closed and certified while other units 
continue to operate. The Agency does 
not consider it appropriate to alter the 
amount of financial assurance required 
for sudden or nonsudden liability 
coverage as a result of such partial 
closures. Therefore, the proposed rule 
clarified that an owner or operator must 
provide liability coverage continuously 
as required until the certification of final 
closure is received by the Regional 
Administrator.

The Agency also believes that release 
from liability coverage requirements 
should be consistent with the 
procedures for releasing the owner or 
operator from closure financial 
responsibility requirements under 
§§ 264.143(i) and 265.143(h). Therefore, 
today’s final rule states that owners or 
operators must maintain liability 
coverage until the Regional 
Administrator notifies the owner or 
operator in writing that he is released 
from this obligation.

m. Wording o f instruments (§ 264.151). 
On March 19,1985 the Agency proposed 
two changes to the wording of the 
instruments allowed under §§ 264.143,
264.145, 265.143, and 265.145. These 
changes, intended to ensure consistency 
with the other amendments in the 
proposal, modified § 264.151(b) to 
provide that the surety is responsible for 
funding the standby trust fund within 15 
days after a “final” order to begin 
closure has been issued, and modified
§ 264.151(f) by adding an additional 
paragraph requiring owners and 
operators using the financial test to list 
the most current cost estimates 
associated with their Class IUIC 
facilities under the Part 144 financial 
responsibility requirements.

B ecause som e ow ners or o pera to rs  
m ay  use the financia l te s t to cover 
c losure an d  post-c losu re  costs a s  w ell a s  
liab ility  coverage, the final ru le a d d s  a

parallel paragraph to § 264.151(f), new 
paragraph (g), to require these owners or 
operators to list cost estimates 
associated with their Class I UIC 
facilities under the Part 144 final 
responsibility requirements.

Those firms with surety bonds or 
letters from the chief financial officer 
issued before the effective date of these 
regulations must change those 
instruments to reflect these wording 
changes as §§ 264.143, 265.143, 264.145 
and 265.145 require that the wording of 
these instruments be identical to the 
applicable wording in §264.151. For 
owners or operators using surety bonds, 
the wording changes must be made 
within 60 days prior to the anniversary 
date of the establishment of the 
financial instrument(s), as per 
§§ 264.142(b), 265.142(b), 264.144(b) and 
265.144(b). For owners or operators 
using the financial test or corporate 
guarantee, the changes must be made 
within 30 days after the close of the 
firm’s fiscal year and before submission 
of updated information to the Regional 
Administrator, as specified in 
§§ 264.142(f), 265.142(e), 264.145(f), and 
265.145(e).
C. Interim Status Standards (Part 265)
1. Applicability of Requirements 
(§ 265.110(b))

Section 265.110(b) specified that the 
post-closure care regulations apply to all 
hazardous waste disposal facilities. 
Surface impoundments and waste piles 
that are unable to remove all hazardous 
wastes are required under § § 265.228 
and 265.258 to be closed as landfills and 
must comply with the post-closure care 
requirements. Therefore, in order to 
clarify the applicability of § § 265.117- 
265.120, the Agency proposed in 
§ 265.110(b) that the post-closure care 
requirements apply to the owners or 
operators of all hazardous waste 
disposal facilities and piles and surface 
impoundments for which the owner or 
operator intends to remove the wastes 
at closure but is required to close the 
facility as a landfill.

The Agency received no comments on 
this clarification and is promulgating the 
final rule as proposed.
2. Waste Pile Closure Requirements 
Included by Reference in the Closure 
Performance Standard (§ 265.111(c))

Section 265.112(a)(1) previously 
required the closure plan to include a 
description of how and when the facility 
will be partially closed, if applicable, 
and finally closed. The description must 
specify how the applicable requirements 
of the closure performance standard
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specified in § 265.111 and the process- 
specific standards in Subparts J through 
Q will be met. The Agency proposed to 
incorporate the technical standards in 
the process-specific regulations into the 
closure performance standard in 
§ 265.111 and to revise § 265.111 to 
include a reference to § 265.258, which 
establishes closure requirements for 
waste piles. Closure requirements 
specific to waste pile facilities had not 
been promulgated prior to the * ,
promulgation of the Subpart G 
regulations, and thus were not 
previously referenced.

No comments were received 
concerning this proposal, and the 
Agency is adopting the rule as proposed.
3. Submission of Interim Status Closure 
and Post-Closure Plans (§§ 265.112(d), 
265.118(e))

Sections 265.112(c) and 265.118(c) 
required owners or operators to submit 
their closure and post-closure plans 180 
days prior to final closure. The proposed 
amendment specified that owners or 
operators of facilities with a landfill, 
surface impoundment, waste pile, or 
land treatment unit must submit their 
closure and post-closure plans for 
review and approval 180 days prior to 
the first partial closure. Facilities with 
only container storage, storage or 
treatment tanks, or incinerators must 
submit the closure plan 45 days prior to 
final closure. After the closure plan has 
been approved, the owner or operator is 
required to notify the Regional 
Administrator prior to all partial 
closures of landfills, surface 
impoundments, waste piles, and land 
treatment units and prior to final 
closure. Unless changes are made to the 
approved closure plan, however, the 
proposed rule did not require the owner 
or operator to seek reapproval of the 
closure plan for each subsequent partial 
closure or final closure.

Some commenters suggested that 
owners or operators be required to 
submit only that portion of the closure 
plan applicable to the unit being closed. 
The Agency disagrees with this 
suggestion. All owners or operators of 
interim status facilities were required to 
have their plans available on-site by 
May 19,1981. Therefore, no additional 
burden is imposed on the owner or 
operator by requiring that the entire 
plan be submitted.

The Agency believes that it is 
necessary that the entire plan be 
submitted to ensure that the plans 
adequately address the activities 
required at the entire facility. Especially 
if the owner or operator intends to 
handle some of the hazardous wastes 
on-site, it is essential to ensure that the

facility has incorporated these 
requirements into the closure plan. If 
necessary to ensure protection of human 
health and the environment, the 
Regional Administrator may approve 
only that portion of the plan applicable 
to the partial closure.
4. Written Statements by Regional 
Administrator of Reasons for Refusing 
to Approve or Reasons for Modifying 
Closure or Post-Closure Plan 
(§§ 265.112(d)(4), 265.118(f))

Sections 265.112(d) and 265.118(d) 
previously specified that the Regional 
Administrator would approve, modify, 
or disapprove the closure plan and, if 
applicable, post-closure plan within 90 
days of their receipt from the owner or 
operator. If the Regional Administrator 
did not approve the plan, the owner or 
operator was required to modify the 
plan or submit a new plan for approval 
within 60 days. If the Regional 
Administrator modified the plan, this 
modified plan became the approved 
closure and post-closure plan.

In response to the contention of the 
ACCI petitioners that this provision 
provided the Regional Administrator 
with undue discretion, the Agency 
proposed in §§ 265.112(d) and 265.118(f) 
to require the Regional Administrator to 
provide a detailed written statement of 
reasons for refusing to approve or 
reasons for modifying a closure or post­
closure plan. In addition, to be 
consistent with the provisions of 
§ 265.112(d) applicable to approving the 
closure plan, the Agency also proposed 
in § 265.118(f) that the Regional 
Administrator will hold a public hearing 
on approving the post-closure plan 
whenever such a hearing would clarify 
the issues.

The commenters generally favored 
these proposed changes and the Agency 
is promulgating the rule as proposed.

D. Typographical Errors
The final rule corrects a number of 

typographical errors included in the 
proposed rule.

E. Permitting Standards (Part 270)
1. Contents of Part B: General 
Requirements (§§ 270.14(b) (14), (15), 
and (16))

Section 270.14(b)(14) specified that the 
Part B application must include 
documentation that the notice in the 
deed required under § 264.120 has been 
filed. Because many Part B applications 
will be filed prior to closure of a 
hazardous waste disposal unit, it will 
not be possible to include 
documentation indicating that the

notices have been filed. Therefore, the 
Agency proposed to amend 
§ 270.14(b)(14) to require documentation 
to be included in the Part B application 
only for facilities with hazardous waste 
disposal units closed prior to the 
submission of the application. In 
addition, because the notice in the deed 
requirement is now included in 
§ 264.119, the reference in § 270.14(b)(14) 
to § 264.120 has also been amended.

Section 270.14(b) (15) and (16) 
previously specified that the Part B 
application must include a copy of the 
most recent closure and post-closure 
cost estimates as required by § § 264.142 
and 264.144 and documentation required 
to demonstrate closure and post-closure 
financial assurance in accordance with 
the requirements of § § 264.143 and
264.145, if applicable. Sections 264.143 
and 264.145 require that for new 
facilities, demonstration of financial 
assurance must be made at least 60 days 
prior to the initial receipt of hazardous 
wastes. Because an owner or operator of 
a new facility may submit the Part B 
application more than 60 days prior to 
the initial receipt of hazardous wastes, 
the Agency also proposed to amend 
§ § 270.14(b) (15) and (16) to specify that 
a copy of the demonstration of financial 
assurance must be included with the 
submission of the Part B application, or 
at least 60 days prior to the initial 
receipt of hazardous wastes, whichever 
is later.

The Agency received no comments on 
any of these proposed changes and is 
promulgating them as proposed.

2. Minor Modifications of Permits 
(§ 270.42(d))

Section 270.42(d) previously stated 
that a change in ownership or 
operational control of a facility may be 
considered a minor permit modification 
provided that the Director determines 
that no other change is necessary in the 
permit and that a written agreement has 
been submitted to thie Director which 
specifies the date for transfer of permit 
responsibility, coverage, and liability 
between the current and new 
permittees. The Agency wishes to 
ensure that facilities are transferred to 
financially viable firms and thus 
proposed to require that the new owner 
demonstrate compliance with the 
Subpart H regulations within three 
months of the transfer of ownership. The 
preamble inadvertently stated that the 
proposed rule allowed for a six-month 
deadline for demonstrating financial 
assurance although the proposed rule 
referred to the requirements of § 270.72 
which proposed a three-month deadline.
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Some commenters argued that a six-, 
month time limit was too short while 
others argued that it was too long. 
Another commenter was concerned that 
the regulation did not state whether the 
old owner or operator remains 
responsible if the new owner or operator 
fails to demonstrate financial assurance 
within the allotted time period. Finally, 
one commenter noted that the reference 
to the deadlines in § 270.72, which 
address requirements for interim status 
facilities, is confusing for permitted 
facilities.

The Agency disagrees with those 
commenters who argued that six months 
is insufficient time to demonstrate 
financial assurance. The Agency is 
extending the three-month period 
allowed in the proposed rule to six 
months. EPA is also clarifying the 
Agency’s intent that the old owner or 
operator is responsible for financial 
assurance obligations if the new owner 
or operator fails to meet his obligations. 
Finally, the final rule clarifies the 
language of § 270.42. The proposal 
included a reference in § 270.42 to the 
deadlines of § 270.72. Because § 270.72 
refers to interim status facilities, the 
Agency was concerned that owners or 
operators may not recognize that the 
deadlines in § 270.72 also applied to 
permitted facilities under § 270.42. To 
avoid potential ambiguities, the final 
rule states explicitly in § 270.42(d) that 
the new owner or operator must 
demonstrate financial assurance within 
six months of the transfer of ownership.

3. Changes During Interim Status 
(§ 270.72(d))

Section 270.72(d) stated that when 
there is a transfer of ownership or 
operational control of an interim status 
facility, the old owner or operator is 
responsible for complying with the 
Subpart H requirements until the new 
owner or operator demonstrates 
compliance with the financial 
responsibility requirements. Consistent 
with the proposed changes to § 270.42(d) 
for permitted facilities, the Agency 
proposed to require that the new owner 
or operator demonstrate financial 
assurance within three months of the 
transfer of ownership.

For the reasons discussed above, the 
Agency is allowing the new owner or 
operator six months to demonstrate 
financial assurance. The old owner or 
operator is responsible for financial 
assurance until the new owner or 
operator fulfills his obligations under 
Subpart H.

III. State Authority
A. Applicability o f Rules in Authorized 
States

Under Section 30Q6 of RCRA, EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State. (See 40 CFR 
Part 271 for the standards and 
requirements for authorization.) 
Following authorization, EPA retains 
enforcement authority under Sections 
3008, 7003 and 3013 of RCRA, although 
authorized States have primary 
enforcement responsibility.

Prior to HSWA amending RCRA, a 
State with final authorization 
administered its hazardous waste 
program entirely in lieu of the Federal 
program. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities in a State where the State was 
authorized to permit. When new, more 
stringent Federal requirements were 
promulgated or enacted, the State was 
obligated to enact equivalent authority 
within specified time frames. New 
Federal requirements did not take effect 
in an authorized State until the State 
adopted the requirements as State law.

In contrast, under newly enacted 
Section 3006(g) of RCRA, 42 U.S.C. 
6926(g), new requirements and 
prohibitions imposed by the HSWA take 
effect in authorized States at the same 
time that they take effect in 
nonauthorized States. EPA is directed to 
carry out those requirements and 
prohibitions in authorized States, 
including the issuance of permits, until 
the State is granted authorization to do 
so. While States must still adopt 
HSWA-related provisions as State law 
to retain final authorization, the HSWA 
are applied in authorized States in the 
interim.
B. Effect on State Authorizations

Today’s announcement promulgates 
standards that will not be effective in 
authorized States since the requirements 
will not be imposed pursuant to the 
HSWA. Thus, the requirements will be 
applicable only in those States that do 
not have final authorization. In 
authorized States, the requirements will 
not be applicable until the State revises 
its program to adopt equivalent 
requirements under State law.

40 CFR 271.21(e)(2) requires that 
States that have final authorization must 
revise their programs to include 
equivalent standards within a year of 
promulgation of these standards if only 
regulatory changes are necessary, or 
within two years of promulgation if 
statutory changes are necessary. These 
deadlines can be extended in

exceptional cases (40 CFR 271.21(e)(3)). 
Once EPA approves the revision, the 
State requirements become Subtitle C 
RCRA requirements.

States with authorized RCRA 
programs may already have 
requirements similar to those in today’s 
rule. These State requirements have not 
been assessed against the Federal 
regulations being promulgated today to 
determine whether they meet the tests 

» for authorization. Thus, a State is not 
authorized to carry out these 
requirements in lieu of EPA until the 
State requirements are approved. Of 
course, States with existing standards 
may continue to administer and enforce 
their standards as a matter of State laWi

States that submit official applications 
for final authorization less than 12 
months after promulgation of these 
standards may be approved without 
including equivalent standards. 
However, once authorized, a State must 
revise its program to include equivalent 
standards within the time period 
discussed above. The process and 
schedule for revision of State programs 
is described in 40 CFR § 271.21.

It should be noted that authorized 
States are only required to revise their 
programs when EPA promulgates 
standards more stringent than the 
existing standards. Under Section 3009 
of RCRA, States are allowed to impose 
standards which ure more stringent than 
those in Federal program. Some of the 
standards promulgated today are 
considered to be less stringent than or 
reduce the scope of the previous Federal 
requirements. Those provisions appear 
in Sections: 264.112(a), 264.118(a), 
265.112(a), 265.118(a), 264.112(b)(7), 
264.112(e), 265.112(e), 264.113, 265.113, 
264.115, 265.115, 264.143(a)(10), 
264.143(e)(5), 264.145(a)(ll),
264.145(e)(5), 265.143(a)(10),
265.143(d)(5), 265.145(a)(ll),
265.145(d)(5), 264.143(b)(4)(ii),
264.145(b)(4)(ii), 265.143(b)(4)(ii), 
265.145(b)(4)(ii), 264.143(c)(5), 
264.143(d)(8), 264.145(c)(5), 264.145(d)(9), 
265.143(c)(8), 265.145(c)(9), 265.112(b)(7), 
264.112(d), 265.112(d), 265.118(e), and 
265.118(f). Authorized States will not be 
required to revise their programs to 
adopt requirements equivalent or 
substantially equivalent to the 
provisions identified above.
IV. Executive Order 12291

This regulation was submitted to the 
Office of Management and Budget for 
review as required by Executive Order 
12291. The regulatory amendments being 
promulgated today to Subparts G and H 
are not “major rules.” Some of the 
amendments are technical corrections
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designed to clarify the intent of the 
regulations issued January 12,1981. The 
changes are not likely to result in a 
significant increase in costs and thus are 
not a major rule. No Regulatory Impact 
analysis has been prepared.
V. Paperwork Reduction Act

The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget (OMB) under 
the provisions of the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501 et 
seq. and have been assigned OMB 
control number 2050-0008.
VI. Regulatory Flexibility Act

Under the Regulatory Flexibility Act 
of 1980 (5 U.S.C. 801 et seq.), Federal 
agencies must, in developing 
regulations, analyze their impact on 
small entities (small businesses, small 
government jurisdictions, and small 
organizations). Many of the changes 
promulgated today clarify the existing 
regulations and thus result in no 
additional costs. For those amendments 
that will result in an increase in costs, 
the costs are not significant enough to 
impact adversely the viability of small 
entities.

Accordingly, I certify that this 
regulation will not have a significant 
impact on a substantial number of small 
entities.
VII. Supporting Documents

A background document was 
prepared for the Subpart G closure and 
post-closure care regulations and for the 
financial assurance regulations 
promulgated on January 12,1981. In 
addition, background documents were 
prepared for the financial assurance 
regulations published on April 7,1982. 
Supporting materials, including a 
background document, discussing the 
most significant issues raised by the 
amendments promulgated today have 
been prepared and are included in the 
docket for these regulations.

The supporting materials are 
available for review in the public 
docket, Room S-212-E U.S. EPA, 401 M 
Street, SW., Washington, D.C. 20460 
from 9:00 a.m. to 4:00 p.m., Monday 
through Friday, excluding holidays.

EPA will prepare guidance manuals to 
assist owners or operators and 
regulatory officials and will make them 
available from EPA Headquarters and 
the Regional Offices.
VIII. Effective Date

Section 3010(b) of RCRA provides that 
EPA s hazardous waste regulations and 
revisions thereto take effect six months 
after their promulgation. The purpose of

this requirement is to allow sufficient 
lead time for the regulated community to 
prepare to comply with major new 
regulatory requirements. Section 553(d) 
of the Administrative Procedures Act 
prohibits “publication of service of a 
substantive rule . . . less than 30 days 
before its effective date except for good 
cause.” For the amendment to 
§ 270.14(b)(14) promulgated today, 
however, the Agency believes that an 
effective date six months or 30 days 
after promulgation would cause 
substantial and unnecessary disruption 
in the implementation of the regulations 
and would be contrary to the interest of 
the regulated community and the public.

Today’s amendment to § 270.14(b)(14) 
requires that an owner or operator 
seeking a permit submit documentation 
that notices required under § 264.119 
have been filed only for hazardous 
waste disposal units that have been 
closed. The previous regulations 
required that documentation of such 
notices be submitted for the entire 
facility, whether or not units have been 
closed at the time the permit application 
is submitted.

The Agency believes it makes little 
sense that the intended relief from this 
requirement be delayed for six months. 
This is especially true in light of the 
requirement that owners or operators of 
land disposal facilities submit their 
permit applications by November 8,1985 
(see HSWA § 213). Consequently, the 
Agency is setting an effective date of 
May 2, 1986, for the amendment to 
§ 270.14(b)(14) promulgated in this 
rulemaking action.

Dated: March 8,1986.
Approved:

Lee M. Thomas, *
Administrator.

For the reasons set out in the 
preamble, Title 40 of the Code of Federal 
Regulations is to be amended as follows:

PART 260— HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL

40 CFR Part 260 is amended as 
follows:

1. The authority citation for Part 260 
continues to read as follows:

Authority: Secs. 1006, 2002(a), 3001 through 
3007, 3010, 3014, 3015, 3017, 3018, 3019, and 
7004, of the Solid W aste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6905, 6912(a), 6921 through 6927, 6930, 6934, 
6935, 6937, 6938, 6939 and 6974).

Subpart B— Definitions

2. In 40 CFR Part 260 Subpart B,
§ 260.10 is amended by adding the

following terms alphabetically to the 
existing list of terms:

§260.10 Definitions.
*  k  k  *  k

“Active life” of a facility means the 
period from the initial receipt of 
hazardous waste at the facility until the 
Regional Administrator receives 
certification of final Closure.

“Final closure” means the closure of 
all hazardous waste management units 
at the facility in accordance with all 
applicable closure requirements so that 
hazardous waste management activities 
under Parts 264 and 265 of this Chapter 
are no longer conducted at the facility 
unless subject to the provisions in 
§ 262.34.

“Hazardous waste management unit” 
is a contiguous area of land on or in 
which hazardous waste is placed, or the 
largest area in which there is significant 
likelihood of mixing hazardous waste 
constituents in the same area. Examples 
of, hazardous waste management units 
include a surface impoundment, a waste 
pile, a land treatment area, a landfill 
cell, an incinerator, a tank and its 
associated piping and underlying 
containment system and a container 
storage area. A container alone does not 
constitute a unit; the unit includes 
containers and the land or pad upon 
which they are placed.

“Partial closure” means the closure of 
a hazardous waste management unit in 
accordance with the applicable closure 
requirements of Parts 264 and 265 of this 
Chapter at a facility that contains other 
active hazardous waste management 
units. For example, partial closure may 
include the closure of a tank (including 
its associated piping and underlying 
containment systems), landfill cell, 
surface impoundment, waste pile, or 
other hazardous waste management 
unit, while other units of the same 
facility continue to operate. 
* * * * *

PART 264— STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATM ENT, 
STORAGE, AND DISPOSAL 
FACILITIES

40 CFR Part 264 is amended as 
follows:

1. The authority citation for Part 264 
continues to read as follows:

Authority: Secs. 1006, 2002(a), 3004 and 
3005 of the Solid W aste Disposal Act. as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6905, 6912(a), 6924 and 6925).
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2.40 CFR Part 264 Subpart G,
§ § 264.110-264.120 are revised to read as 
follows:
Subpart G— Closure and Post-Closure 

Sec.
264.110 Applicability.
264.111 Closure performance standard.
264.112 Closure plan; amendment of plan.
264.113 Closure; time allowed for closure.
264.114 Disposal or decontamination of 

equipment, structures and soils.
264.115 Certification of closure.
264.116 Survey plat.
264.117 Post-closure care and use of 

property.
264.118 Post-closure plan; amendment of 

plan.
264.119 Post-closure notices.
264.120 Certification of completion of post­

closure care.

Subpart G— Closure and Post-Closure

§ 264.110 Applicability.
Except as § 264.1 provides otherwise:
(a) Sections 264.111-264.115 (which 

concern closure) apply to the owners 
and operators of all hazardous waste 
management facilities; and

(b) Sections 264.116-264.120 (which 
concern post-closure care) apply to the 
owners and operators of:

(1) All hazardous waste disposal 
facilities; and

(2) Waste piles and surface 
impoundments from which the owner or 
operator intends to remove the wastes 
at closure to the extent that these 
sections are made applicable to such 
facilities in §§ 264.228 or 264.258.
§ 264.111 Closure performance standard.

The owner or operator must close the 
facility in a manner that:

(a) Minimizes the need for further 
maintenance; and

(b) Controls, minimizes or eliminates, 
to the extent necessary to protect human 
health and the environment, post­
closure escape of hazardous waste, 
hazardous constituents, leachate, 
contaminated run-off, or hazardous 
waste decomposition products to the 
ground or surface waters or to the 
atmosphere; and

(c) Complies with the closure 
requirements of this Subpart including, 
but not limited to, the requirements of 
§§ 264.178, 264.197, 264.228, .264.258, 
264.280, 264.310 and 264.351.
§ 264.112 Closure plan; amendment of 
plan.

(a) Written plan. (1) The owner or 
operator of a hazardous waste 
management facility must have a 
written closure plan. In addition, certain 
surface impoundments and waste piles 
from which the owner or operator 
intends to remove or decontaminate the

hazardous waste at partial or final 
closure are required by 
§§ 264.226(c)(l)(i) and 264.258(c)(l)(i) to 
have contingent closure plans. The plan 
must be submitted with the permit 
application, in accordance with 
§ 270.14(b) (13) of this Chapter, and 
approved by the Regional Administrator 
as part of the permit issuance 
procedures under Part 124 of this 
Chapter. In accordance with § 270.32 of 
this Chapter, the approved closure plan 
will become a condition of any RCRA 
permit.

(2) The Regional Administrator’s 
approval of the plan must ensure that 
the approved closure plan is consistent 
with § § 264.111-264.115 and the 
applicable requirements of § § 264.90 et 
seq., 264.178, 264.197, 264.228, 264.258, 
264.280, 264.310, and 264.351. Until final 
closure is completed and certified in 
accordance with § 264.115, a copy of the 
approved plan and all approved 
revisions must be furnished to the 
Regional Administrator upon request, 
including request by mail.

(b) Content o f plan. The plan must 
identify steps necessary to perform 
partial and/or final closure of the 
facility at any point during its active life. 
The closure plan must include, at least:

(1) A description of how each 
hazardous waste management unit at 
the facility will be closed in accordance 
with § 264.111;

(2) A description of how final closure 
of the facility will be conducted in 
accordance with § 264.111. The 
description must identify the maximum 
extent of the operations which will be 
unclosed during the active life of the 
facility; and

(3) An estimate of the maximum 
inventory of hazardous wastes ever on­
site over the active life of the facility 
and a detailed description of the 
methods to be used during partial 
closures and final closure, including, but 
not limited to, methods for removing, 
transporting, treating, storing, or 
disposing of all hazardous wastes, and 
identification of the type(s) of the off­
site hazardous waste management units 
to be used, if applicable; and

(4) A detailed description of thé steps 
needed to remove or decontaminate all 
hazardous waste residues and 
contaminated containment system 
components, equipment, structures, and 
soils during partial and final closure, 
including, but not limited to, procedures 
for cleaning equipment and removing 
contaminated soils, methods for 
sampling and testing surrounding soils, 
and criteria for determining the extent of 
decontamination required to satisfy the 
closure performance standard; and

(5) A detailed description of other 
activities necessary during the closure 
period to ensure that all partial closures 
and final closure satisfy the closure 
performance standards, including, but 
not limited to, ground-water monitoring, 
leachate collection, and run-on and run­
off control; and

(6) A schedule for closure of each 
hazardous waste management unit and 
for final closure of the facility. The 
schedule must include, at a minimum, 
the total time required to close each 
hazardous waste management unit and 
the time required for intervening closure 
activities which will allow tracking of 
the progress of partial and final closure. 
(For example, in the case of a landfill 
unit, estimates of the time required to 
treat or dispose of all hazardous waste 
inventory and of the time required to 
place a final cover must be included.)

(7) For facilities that use trust funds to 
establish financial assurance under
§§ 264.143 or 264.145 and that are 
expected to clo'se prior to the expiration 
of the permit, an estimate of the 
expected year of final closure.

(c) Amendment o f plan. The owner or 
operator must submit a written request 
for a permit modification to authorize a 
change in operating plans, facility 
design, or the approved closure plan in 
accordance with the procedures in Parts 
124 and 270. The written request must 
include a copy of the amended closure 
plan for approval by the Regional 
Administrator.

(1) The owner or operator may submit 
a written request to die Regional 
Administrator for a permit modification 
to amend the closure plan at any time 
prior to the notification of partial or final 
closure of the facility.

(2) The owner or operator must submit 
a written request for a permit 
modification to authorize a change in 
the approved closure plan whenever:

(i) Changes in operating plans or 
facility design affect the closure plan, or

(ii) There is a change in the expected 
year of closure, if applicable, or

(iii) In conducting partial or final 
closure activities, unexpected events 
require a modification of the approved 
closure plan.

(3) The owner or operator must submit 
a written request for a permit 
modification including a copy of the 
amended closure plan for approval at 
least 60 days prior to the proposed 
change in facility design or operation, or 
no later than 60 days after an 
unexpected event has occurred which 
has affected the closure plan. If an 
unexpected event occurs during the 
partial or final closure period, the owner 
or operator must request a permit
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modification no later than 30 days after 
the unexpected event. An owner or 
operator of a surface impoundment or 
waste pile that intends to remove all 
hazardous waste at closure and is not 
otherwise required to prepare a 
contingent closure plan under 
§§ 264.228(c)(1)(i) or 264.258(cKl)(i), 
must submit an amended closure plan to 
the Regional Administrator no later than 
60 days from the date that the owner or 
operator or Regional Administrator 
determines that the hazardous waste 
management unit must be closed as a 
landfill, subject to the requirements of 
§ 264.310, or no later than 30 days from 
that date if the determination is made 
during partial or final closure. The 
Regional Administrator will approve, 
disapprove, or modify this amended 
plan in accordance with the procedures 
in Parts 124 and 270. In accordance with 
§ 270.32 of this Chapter, the approved 
closure plan will become a condition of 
any RCRA permit issued.

(4) The Regional Administrator may 
request modifications to the plan under 
the conditions described in 
§ 264.112(c)(2). The owner or operator 
must submit the modified plan within 60 
days of the Regional Administrator’s 
request, or within 30 days if the change 
in facility conditions occurs during 
partial or final closure. Any 
modifications requested by the Regional 
Administrator will be approved in 
accordance with the procedures in Parts 
124 and 270.

(d) Notification o f partial closure and 
final closure.

(1) The owner or operator must notify 
the Regional Administrator in writing at 
least 60 days prior to the date on which 
he expects to begin closure of a surface 
impoundment, waste pile, land 
treatment or landfill unit, or final closure 
of a facility with such a unit. The owner 
or operator must notify the Regional 
Administrator in writing at least 45 days 
prior to the date on which he expects to 
begin final closure of a facility with only 
treatment or storage tanks, container 
storage, or incinerator units to be closed.

(2) The date when he "expects to 
begin closure” must be either, no later 
than 30 days after the date on which any 
hazardous waste management unit 
receives the known final volume of 
hazardous wastes or, if there is a 
reasonable possibility that the 
hazardous waste management unit will 
receive additional hazardous wastes, no 
later than one year after the date on 
which the unit received the most recent 
volume of hazardous waste. If-the owner 
or operator of a hazardous waste 
management unit can demonstrate to the 
Regional Administrator that the 
hazardous waste management unit or

facility has the capacity to receive 
additional hazardous wastes and he has 
taken, and will continue to take, all 
steps to prevent threats to human health 
and the environment, including 
compliance with all applicable permit 
requirements, the Regional 
Administrator may approve an 
extension to this one-year limit.

(3) If the facility’s permit is 
terminated, or if the facility is otherwise 
ordered, by judicial decree or final order 
under Section 3008 of RCRA, to cease 
receiving hazardous wastes or to close, 
then the requirements of this paragraph 
do not apply. However, the owner or 
operator must close the facility in 
accordance with the deadlines 
established in § 264.113.

(e) Removal o f wastes and 
decontamination or dismantling o f 
equipment. Nothing in this Section shall 
preclude the owner or operator from 
removing hazardous wastes and 
decontaminating or dismantling 
equipment in accordance with the 
approved partial or final closure plan at 
any time before or after notification of 
partial or final closure.
§ 264.113 Closure; time allowed for 
closure.

(a) Within 90 days after receiving the 
final volume of hazardous wastes at a 
hazardous waste management unit or 
facility, the owner or operator must 
treat, remove from the unit or facility, or 
dispose of on-site, all hazardous wastes 
in accordance with the approved closure 
plan. The Regional Administrator may 
approve a longer period if the owner or 
operator complies with all applicable 
requirements for requesting a 
modification to the permit and 
demonstrates that;

(1) (i) The activities required to comply 
with this paragraph will, of necessity, 
take longer than 90 days to complete; or

(ii)(A) The hazardous waste 
management unit or facility has the 
capacity to receive additional hazardous 
wastes; and

(B) There is a reasonable likelihood 
that he or another person will 
recommence operation of the hazardous 
waste management unit or the facility 
within one year; and

(C) Closure of the hazardous waste 
management unit or facility would be 
incompatible with continued operation 
of the site; and

(2) He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment, 
including compliance with all applicable 
permit requirements.

(b) The owner or operator must 
complete partial and final closure 
activities in accordance with the

approved closure plan and within 180 
days after receiving the final volume of 
hazardous wastes at the hazardous 
waste management unit or facility. The 
Regional Administrator may approve an 
extension to the closure period if the 
owner or operator complies with all 
applicable requirements for requesting a 
modification to the permit and 
demonstrates that:

(1) (i) The partial or final closure 
activities will, of necessity, take longer 
than 180 days to complete; or

(ii)(A) The hazardous waste 
management unit or facility has the 
capacity to receive additional hazardous 
wastes; and

(B) There is reasonable likelihood that 
he or another person will recommence 
operation of the hazardous waste 
management unit or the facility within 
one year; and

(C) Closure of the hazardous waste 
management unit or facility would be 
incompatible with continued operation 
of the site; and

(2) He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment from 
the unclosed but not operating 
hazardous waste management unit or 
facility, including compliance with all 
applicable permit requirements.

(c) The demonstrations referred to in 
§ 264.113(a) and (b) must be made as 
follows: (1) The demonstrations in 
paragraph (a) must be made at least 30 
days prior to the expiration of the 90- 
day period in paragraph (a); and (2) the 
demonstration in paragraph (b) must be 
made at least 30 days prior to the 
expiration of the 180-day period in 
paragraph (b).
§ 264.114 Disposal or decontamination of 
equipment, structures and soils.

During the partial and final closure 
periods, all contaminated equipment, 
structures and soils must be properly 
disposed of or decontaminated unless 
otherwise specified in § § 264.228,
264.258, 264.280, or 264.310. By removing 
any hazardous wastes or hazardous 
constituents during partial and final 
closure, the owner or operator may 
become a generator of hazardous waste 
and must handle that waste in 
accordance with all applicable 
requirements of Part 262 of this Chapter.
§ 264.115 Certification of closure.

Within 60 days of completion of 
closure of each hazardous waste surface 
impoundment, waste pile, land 
treatment, and landfill unit, and within 
60 days of the completion of final 
closure, the owner or operator must 
submit to the Regional Administrator, by
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reg istered  mail, a certifica tion  th a t the 
hazardous w aste  m anagem ent un it or 
facility, as app licab le , h as  been  closed  
in acco rdance  w ith  the specifications in 
the app roved  closure p lan . T he 
certifica tion  m ust be signed by  the 
ow ner or opera to r and  by an  
independen t reg istered  professional 
engineer. D ocum enta tion  supporting  the 
ind ep en d en t reg istered  pro fessional 
eng ineer’s certifica tion  m ust be 
fu rn ished  to the R egional A dm in istra to r 
upon request until he re leases  the ow ner 
or opera to r from the financia l assu ran ce  
requ irem en ts for c losure under 
§ 264.143(i).

§ 264.116 Survey plat.
No la te r  than  the subm ission  of the 

certifica tion  of c losure of each  
hazardous w aste  d isposa l unit, the 
ow ner or opera to r m ust subm it to the 
local zoning authority , or the au thority  
w ith ju risd iction  over local lan d  use, 
and  to the R egional A dm inistra tor, a 
survey p la t ind icating  the location  and  
dim ensions of landfills cells or o ther 
h azardous w aste  d isposal un its w ith 
respect to perm anen tly  surveyed  
benchm arks. T his p la t m ust be  p repared  
an d  certified by  a p ro fessional land  
surveyor. T he p la t filed w ith  the local 
zoning authority , or the au thority  w ith  
jurisd iction  over local lan d  use, m ust 
con ta in  a note, prom inently  d isp layed , 
w hich s ta te s  the o w n er’s or o p e ra to r’s 
ob ligation  to res tric t d is tu rb an ce  of the 
h azardous w aste  d isposa l unit in 
acco rdance  w ith  the app licab le  S ubpart 
C regulations.

§ 264.117 Post-closure care and use of 
property.

(a)(1) Post-closure care  for each  
hazardous w as te  m anagem ent unit 
sub ject to the requ irem en ts of 
§ § 264.117-264.120 m ust begin after 
com pletion of c losure of the unit an d  
continue for 30 yea rs  a fte r th a t d a te  and  
m ust consist of a t le a s t the following:

(1) M onitoring an d  reporting  in 
acco rdance  w ith  the  requ irem en ts of 
Subparts F, K, L, M, an d  N of this Part; 
and

(ii) M ain tenance  an d  m onitoring of 
w aste  con ta inm en t system s in 
acco rdance  w ith  the requ irem en ts of 
S ubparts F, K, L, M, an d  N of this Part.

(2) A ny tim e preced ing  p a rtia l closure 
of a haza rd o u s w as te  m anagem ent unit 
sub jec t to post-closure care 
requ irem en ts or final closure, or any  
tim e during the post-closure period  for a 
particu la r unit, the R egional 
A dm in istra to r m ay, in acco rd an ce  w ith 
the perm it m odification  procedures in 
P arts  124 an d  270:

(i) S horten  the post-closure care  
period  app licab le  to the h azardous

w aste  m anagem ent unit, or facility, if all 
d isposal un its have  been  closed, if he 
finds th a t the reduced  period  is 
sufficient to p ro tec t hum an  h ea lth  and  
the env ironm ent (e.g., leach a te  or 
g round-w ater m onitoring results, 
ch arac te ris tics  of the h azardous w astes , 
app lica tion  of ad v an ced  technology, or 
a lte rn a tiv e  d isposal, trea tm en t, or re-use 
techniques ind ica te  th a t the h azardous 
w aste  m anagem ent un it or facility  is 
secure); or

(ii) E x tend  the post-closure care  
period  app licab le  to the h azardous 
w aste  m anagem ent un it or facility  if he 
finds th a t the ex ten d ed  period  is 
n ecessa ry  to p ro tec t hum an  hea lth  and  
the env ironm ent (e.g., leach a te  or 
g round -w ater m onitoring resu lts  
ind ica te  a  p o ten tia l for m igration  of 
haza rd o u s w as te s  a t levels w hich  m ay 
be harm ful to hum an health  an d  the 
environm ent).

(b) T he R egional A dm in istra to r m ay 
require, a t p artia l an d  final closure, 
con tinuation  of any  of the security  
requ irem en ts of § 264.14 during p a rt or 
all of the post-c losu re  period  w hen:

(1) H azard o u s w aste s  m ay rem ain  
ex p o sed  a fte r com pletion of p a rtia l or 
final closure; or

(2) A ccess by the public or dom estic  
livestock  m ay pose  a h a z a rd  to hum an  
health .

(c) Post-closure use of p roperty  on or 
in w hich  haza rd o u s w a s te s  rem ain  after 
p artia l or final closure m ust nev er be 
a llow ed  to d is tu rb  the in tegrity  of the 
final cover, liner(s), or any  o ther 
com ponents of the  con ta inm en t system , 
or the function  of the facility ’s 
m onitoring system s, un less the R egional 
A dm in istra to r finds th a t the 
d is tu rbance :

(1) Is n ecessa ry  to the p roposed  use of 
the property , an d  w ill no t in c rease  the 
p o ten tia l h aza rd  to hum an  hea lth  or the 
environm ent; or

(2) Is n ecessa ry  to reduce  a th rea t to 
hum an  hea lth  or the environm ent.

(d) All post-closure care  activ ities 
m ust be in acco rdance  w ith  the 
p rovisions of the app roved  post-closure 
p lan  as specified  in  § 264.118.

§ 264.118 Post-closure plan; amendment 
of plan.

(a) W ritten  Plan. The ow ner or 
o p e ra to r of a  h aza rd o u s w as te  d isposal 
un it m ust have  a  w ritten  post-closure 
p lan . In addition , ce rta in  surface 
im poundm ents an d  w aste  p iles from 
w hich the ow ner or o pera to r in tends to 
rem ove or decon tam ina te  the h azardous 
w aste s  a t p a rtia l or final c losure are 
requ ired  by §§ 264.228(c)(l)(ii) and  
264.258(c)(1)(h) to have  con tingen t p o s t­
closure p lans. O w ners or o pera to rs  of 
su rface im poundm ents an d  w aste  piles

not o therw ise  requ ired  to p repare  
contingent post-closure p lans under 
§§ 264.228(c)(1)(h) an d  264.258(c)(1)(h) 
m ust subm it a  post-closure p lan  to the 
R egional A dm in istra to r w ith in  90 days 
from the d a te  th a t the ow ner or opera to r 
or R egional ad m in is tra to r de term ines 
th a t the h azardous w as te  m anagem ent 
unit m ust be  closed  as a landfill, subject 
to the requ irem en ts of §§ 264.117- 
264.120. T he p lan  m ust be  subm itted  
w ith  the perm it app lication , in 
acco rdance  w ith  § 270.14(b)(13) of this 
C hapter, an d  approved  by  the Regional 
A dm in istra to r as p a rt of the perm it 
issu an ce  p rocedures under P art 124 of 
th is C hapter. In acco rdance  w ith  
§ 270.32 of th is C hapter, the approved  
post-closure p lan  w ill becom e a 
condition  of any  RCRA perm it issued.

(b) For each hazardous waste 
management unit subject to the 
requirements of this Section, the post­
closure plan must identify the activities 
that will be carried on after closure of 
each disposal unit and the frequency of 
these activities, and include at least:

(1) A descrip tion  of the p lanned  
m onitoring ac tiv ities an d  frequencies at 
wdiich they  w ill be perform ed to comply 
w ith  S ubparts F, K, L, M, an d  N of this 
P art during the post-closure care  period; 
and

(2) A description of the planned 
maintenance activities, and frequencies 
at which they will be performed, to 
ensure:

(i) The integrity of the cap and final 
cover or other containment systems in 
accordance with the requirements of 
Subparts K, L, M, and N of this Part; and

(ii) The function of the monitoring 
equipment in accordance with the 
requirements of Subparts F, K, L, M, and 
N of this Part; and

(3) The name, address, and phone 
number of the person or office to contact 
about the hazardous waste disposal unit 
or facility during the post-closure care 
period.

(c) U ntil final c losure of the facility, a 
copy of the app roved  post-closure plan  
m ust be  fu rn ished  to the R egional 
A dm in istra to r upon  request, including 
request by  m ail. A fter final closure has 
been  certified, the perso n  or office 
specified  in § 264.188(b)(3) m ust keep 
the app roved  post-closure p lan  during 
the rem ainder of the post-closure period.

(d) A m en d m en t o f  p lan . T he ow ner or 
opera to r m ust req u es t a perm it 
m odification  to au thorize  a change in 
the ap p roved  post-closure p lan  in 
acco rdance  w ith  the app licab le  
requ irem en ts of Parts  124 an d  270. The 
w ritten  req u es t m ust include a copy of 
the am ended  post-closure p lan  for 
app rova l by  the R egional A dm inistrator.
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(1) The owner or operator may submit 
a written request to the Regional 
Administrator for a permit modification 
to amend the post-closure plan at any 
time during the active life of the facility 
or during the post-closure care period.

(2) The owner or operator must submit 
a written request for a permit 
modification to authorize a change in 
the approved post-closure plan 
whenever:

(i) Changes in operating plans or 
facility design affect the approved post­
closure plan, or

(ii) There is a change in the expected 
year of final closure, if applicable, or

(iii) Events which occur during the 
active life of the facility, including 
partial and final closures, affect the 
approved post-closure plan.

(3) The owner or operator must submit 
a written request for a permit 
modification at least 60 days prior to the 
proposed change in facility design or 
operation, or no later than 60 days after 
an unexpected event has occurred 
which has affected the post-closure 
plan. An owner or operator of a surface 
impoundment or waste pile that intends 
to remove all hazardous waste at 
closure and is not otherwise required to 
submit a contingent post-closure plan 
under § § 264.228(c)(lKii) and 
264.258(c)(1)(H) must submit a post­
closure plan to the Regional 
Administrator no later than 90 days 
after the date that the owner or operator 
or Regional Administrator determines 
that the hazardous waste management 
unit must be closed as a landfill, subject 
to the requirements of § 264.310. The 
Regional Administrator will approve, 
disapprove Or modify this plan in 
accordance with the procedures in Parts 
124 and 270. In accordance with § 270.32 
of this Chapter, the approved post­
closure plan will become a permit 
condition.

(4) The Regional Administrator may 
request modifications to the plan under 
the conditions described in
§ 264.118(d)(2). The owner or operator 
must submit the modified plan no later 
than 60 days after the Regional 
Administrator’s request, or no later than 
90 days if the unit is a surface 
impoundment or waste pile not 
previously required to prepare a 
contingent post-closure plan. Any 
modifications requested by the Regional 
Administrator will be approved, 
disapproved, or modified in accordance 
with the procedures in Parts 124 and 270.
§ 264.119 Post-closure notices.

(a) No later than 60 days after 
certification of closure of each 
hazardous waste disposal unit, the 
owner or operator must submit to the

local zoning authority, or the authority 
with jurisdiction over local land use, 
and to the Regional Administrator a 
record of the type, location, and quantity 
of hazardous wastes disposed of within 
each cell or other disposal unit of the 
facility. For hazardous wastes disposed 
of before January 12,1981, the owner or 
operator must identify the type, location, 
and quantity of the hazardous wastes to 
the best of his knowledge and in 
accordance with any records he has 
kept.

(b) Within 60 days of certification of 
closure of the first hazardous waste 
disposal unit and within 60 days of 
certification of closure of the last 
hazardous waste disposal unit, the 
owner or operator must:

(1) Record, in accordance with State 
law, a notation on the deed to the 
facility property—or on some other 
instrument which is normally examined 
during title search—that will in 
perpetuity notify any potential 
purchaser of the property that:

(1) The land has been used to manage 
hazardous wastes; and

(ii) Its use is restricted under 40 CFR 
Subpart G regulations; and

(iii) The survey plat and record of the 
type, location, and quantity of 
hazardous wastes disposed of within 
each cell or other hazardous waste 
disposal unit of the facility required by 
§ 264.116 and § 264.119(a) have been 
filed with the local zoning authority or 
the authority with jurisdiction over local 
land use and with the Regional 
Administrator; and

(2) Submit a certification, signed by 
the owner or operator, that he has 
recorded the notation specified in 
paragraph (b)(1) of this Section, 
including a copy of the document in 
which the notation has been placed, to 
the Regional Administrator.

(c) If the owner or operator or any 
subsequent owner or operator of the 
land upon which a hazardous waste 
disposal unit is located wishes to 
remove hazardous wastes and 
hazardous waste residues, the liner, if 
any, or contaminated soils, he must 
request a modification to the post­
closure permit in accordance with the 
applicable requirements in Parts 124 and 
270. The owner or operator must 
demonstrate that the removal of 
hazardous wastes will satisfy the 
criteria of § 264.117(c). By removing 
hazardous waste, the owner or operator 
may become a generator of hazardous 
waste and must manage it in accordance 
with all applicable requirements of this 
Chapter. If he is granted a permit 
modification or otherwise granted 
approval to conduct such removal 
activities, the owner or operator may

request that the Regional Administrator 
approve either:

(1) The removal of the notation on the 
deed to the facility property or other 
instrument normally examined during 
title search; or

(2) The addition of a notation to the 
deed or instrument indicating the 
removal of the hazardous waste.
§ 264.120 Certification of completion of 
post-closure care.

No later than 60 days after completion 
of the established post-closure care 
period for each hazardous waste 
disposal unit, the owner or operator 
must submit to the Regional 
Administrator, by registered mail, a 
certification that the post-closure care 
period for the hazardous waste disposal 
unit was performed in accordance with 
the specifications in the approved post­
closure plan. The certification must be 
signed by the owner or operator and an 
independent registered professional 
engineer. Documentation supporting the 
independent registered professional 
engineer’s certification must be 
furnished to the Regional Administrator 
upon request until he releases the owner 
or operator from the financial assurance 
requirements for post-closure care under 
§ 264.145(i).

Subpart H— Financial Requirements

40 CFR Part 264 Subpart H is amended 
as follows:

1. In § 264.141, the following term is 
added to paragraph (f) in alphabetical 
order:
§ 264.141 Definitions of terms as used in 
this subpart 
★  * * ★  *

(f) * * *
“Current plugging and abandonment 

cost Sstimate” means the most recent of 
the estimates prepared in accordance 
with § 144.62(a), (b), and (c) of this title.
* * * * *

2. In § 264.142, paragraphs (a), 
introductory text of (b) and (c) are 
revised to read as follows:
§264.142 Cost estimate for closure.

(a) The owner or operator must have a 
detailed written estimate, in current 
dollars, of the cost of closing the facility 
in accordance with the requirements in 
§§ 264.111-264.115 and applicable 
closure requirements in § § 264.178, 
264.19/, 264.228, 264.258, 264.280, 264.310, 
and 264.351.

(1) The estimate must equal the cost of 
final closure at the point in the facility’s 
active life when the extent and manner 
of its operation would make closure the
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most expensive, as indicated by its 
closure plan (see § 264.112(b)); and

(2) The closure cost estimate must be 
based on the costs to the owner or 
operator of hiring a third party to close 
the facility. A third party is a party who 
is neither a parent nor a subsidiary of 
the owner or operator. (See definition of 
parent corporation in § 264.141(d).) The 
owner or operator may use costs for on­
site disposal if he can demonstrate that 
on-site disposal capacity will exist at all 
times over the life of the facility.

(3) The closure cost estimate may not 
incorporate any salvage value that may 
be realized with the sale of hazardous 
wastes, facility structures or equipment, 
land, or other assets associated with the 
facility at the time of partial or final 
closure.

(4) The owner or operator may not 
incorporate a zero cost for hazardous 
wastes that might have economic value.

(b) During the active life of the 
facility, the owner or operator must 
adjust the closure cost estimate for 
inflation within 60 days prior to the 
anniversary date of the establishment of 
the financial instrument(s) used to 
comply with § 264.143. For owners and 
operators using the financial test or 
corporate guarantee, the closure cost 
estimate must be updated for inflation 
within 30 days after the close of the 
firm’s fiscal year and before submission 
of updated information to the Regional 
Administrator as specified in
§ 264.143(f)(3). The adjustment may be 
made by recalculating the maximum 
costs of closure in current dollars, or by 
using an inflation factor derived from 
the most recent Implicit Price Deflator 
for Gross National Product published by 
the U.S. Department of Commerce in its 
Survey o f Current Business, as specified 
in paragraphs (b)(1) and (b)(2) of this 
section. The inflation factor is the result 
of dividing the latest published annual 
Deflator by the Deflator for the previous 
year.
,* *  *  4  4

(c) During the active life of the facility, 
the owner or operator must revise the 
closure cost estimate no later than 30 
days after the Regional Administrator 
has approved the request to modify the 
closure plan, if the change in the closure 
plan increases the cost of closure. The 
revised closure cost estimate must be 
adjusted for inflation as specified in
§ 264.142(b).
*  *  *  *  *

3. In § 264.143, paragraphs (a)(10), 
(b)(4)(h), (c)(5), (d)(8), (e)(5), (f)(l)(i)(B), 
(f)(l)(i)(D), (f)(l)(ii)(B), (f)(l)(ii)(D), (f)(2), 
and (i) are revised to read as follows:

§ 264.143 Financial assurance for closure. 
* * * * *

(a) * * *
(10) After beginning partial or final 

closure, an owner or operator or another 
person authorized to conduct partial or 
final closure may request 
reimbursements for partial or final 
closure expenditures by submitting 
itemized bills to the Regional 
Administrator. The owner or operator 
may request reimbursements for partial 
closure only if sufficient funds are 
remaining in the trust fund to cover the 
maximum costs of closing the facility 
over its remaining operating life. Within 
60 days after receiving bills for partial or 
final closure activities, the Regional 
Administrator will instruct the trustee to 
make reimbursements in those amounts 
as the Regional Administrator specifies 
in writing, if the Regional Administrator 
determines that the partial or final 
closure expenditures are in accordance 
with the approved closure plan, or 
otherwise justified. If the Regional 
Administrator has reason to believe that 
the maximum cost of closure over the 
remaining life of the facility will be 
significantly greater than the value of 
the trust fund, he may withhold 
reimbursements of such amounts as he 
deems prudent until he determines, in 
accordance with § 264.143(i) that the 
owner or operator is no longer required 
to maintain financial assurance for final 
closure of the facility. If the Regional 
Administrator does not instruct the 
trustee to make such reimbursements, he 
will provide the owner or operator with 
a detailed written statement of reasons. 
* * * * *

(b) * * *(4) * * *
(11) Fund the standby trust fund in an 

amount equal to the penal sum within 15 
days after an administrative order to 
begin final closure issued by the 
Regional Administrator becomes final, 
or within 15 days after an order to begin 
final closure is issued by a U.S. district 
court or other court of competent 
jurisdiction; or 
* * * * *

(c) * * *
(5) Under the terms of the bond, the 

surety will become liable on the bond 
obligation when the owner or operator 
fails to perform as guaranteed by the 
bond. Following a final administrative 
determination pursuant to section 3008 
of RCRA that the owner or operator has 
failed to perform final closure in 
accordance with the approved closure 
plan and other permit requirements 
when required to do so, under the terms 
of the bond the surety will perform final 
closure as guaranteed by the bond or

will deposit the amount of the penal sum 
into the standby trust fund. 
* * * * *

(d) * * *
(8) Following a final administrative 

determination pursuant to section 3008 
of RCRA that the owner or operator has 
failed to perform final closure in 
accordance with the closure plan and 
other permit requirements when 
required to do so, the Regional 
Administrator may draw on the letter of 
credit.
* * * * *

(e) * * *
(5) After beginning partial or final 

closure, an owner or operator or any 
other person authorized to conduct 
closure may request reimbursements for 
closure expenditures by submitting 
itemized bills to the Regional 
Administrator. The owner or operator 
may request reimbursements for partial 
closure only if the remaining value of 
the policy is sufficient to cover the 
maximum costs of closing the facility 
over its remaining operating life. Within 
60 days after receiving bills for closure 
activities, the Regional Administrator 
will instruct the insurer to make 
reimbursements in such amounts as the 
Regional Administrator specifies in 
writing, if the Regional Administrator 
determines that the partial or final 
closure expenditures are in accordance 
with the approved closure plan or 
otherwise justified. If the Regional 
Administrator has reason to believe that 
the maximum cost of closure over the 
remaining life of the facility will be 
signficantly greater than the face 
amount of the policy, he may withhold 
reimbursements of such amounts as he 
deems prudent until he determines, in 
accordance with § 264.143(i), that the 
owner or operator is no longer required 
to maintain financial assurance for final 
closure of the facility. If the Regional 
Administrator does not instruct the 
insurer to make such reimbursements, 
he will provide the owner or operator 
with a detailed written statement of 
reasons.
* * * * *

(f) * * *
(1)* * *
(i) * * *
(B) Net working capital and tangible 

net worth each at least six times the 
sum of the current closure and post­
closure cost estimates and the current 
plugging and abandonment cost 
estimates; and 
* * * * *

(D) Assets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the
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sum of the current closure and post­
closure cost estimates and the current 
plugging and abandonment cost 
estimates.

(ii) * * *
(B) Tangiblejiet worth at least six 

times the sum of the current closure and 
post-closure cost estimates and the 
current plugging and abandonment cost 
estimates; and 
* * * * *

(D) Assets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the 
sum of the current closure and post­
closure cost estimates and the current 
plugging and abandonment cost 
estimates.
* * * * *

(2) The phrase “current closure and 
post-closure cost estimates” as used in 
paragraph (f)(1)'of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-4 of the letter from the 
owner’s or operator’s chief financial 
officer (§ 264.151(f)). The phrase 
“current plugging and abandonment cost 
estimates” as used in paragraph (f)(1) of 
this section refers to the cost estimates 
required to be shown in paragraphs 1-4 
of the letter from the owner's or 
operator’s chief financial officer 
(§ 144.70(f) of .this title).
* * - * - *  *

(i) Release o f the owner or operator 
from the requirements o f this section. 
Within 60 days after receiving 
certifications from the owner or operator 
and an independent registered 
professional engineer that final closure 
has been completed in accordance with 
the approved closure plan, the Regional 
Administrator will notify the owner or 
operator in Writing that he is no longer 
required by this section to maintain 
financial assurance for final closure of 
the facility, unless the Regional 
Administrator has reason to believe that 
final closure has not been in accordance 
with the approved closure plan. The 
Regional Administrator shall provide 
the owner or operator a detailed written 
statement of any such reason to believe 
that closure has not been in accordance 
with the approved closure plan.

4. In § 264.144, paragraphs (a), the 
introductory text of (b), and paragraph
(c) are revised to read as follows:
§ 264.144 Cost estimate for post-closure 
care.

(a) The owner or operator of a 
disposal surface impoundment, land 
treatment, or landfill unit, or of a surface 
impoundment or waste pile required 
wider §§ 264.228 and 264.258 to prepare 
a contingent closure and post-closure 
plan, must have a detailed written

estimate, in current dollars, of the 
annual cost of post-closure monitoring 
and maintenance of the facility in 
accordance with the applicable post­
closure regulations in § § 264.117- 
264.120, 264.228, 264.258, 264.280, and
264.310.

(1) The post-closure cost estimate 
must be based on the costs to the owner 
or operator of hiring a third party to 
conduct post-closure care activities. A 
third party is a party who is neither a 
parent nor a subsidiary of the owner or 
operator. (See definition of parent 
corporation in § 264.141(d).)

(2) The poshciasure cost estimate is 
calculated by multiplying the annual 
post-closure cost estimate by the 
number of years ofrpost-clasure care 
required under § 264.117.

(b) During the active life of the 
facility, the owner or operator must 
adjust the postclosure cost estimate for 
inflation within 60 days prior to the 
anniversary date of the establishment of 
the financial instrument(s) used to 
comply with § 264.145. For owners or 
operators using the financial test or 
corporate guarantee, the post-closure 
cost estimate must’be updated for 
inflation within 30 days after the close 
of the firm’s fiscal year and before the 
submission of updated information to 
the Regional Administrator as specified 
in § 264.145(f)(5). The adjustment may 
be made by recalculating the post- 
closure cost estimate in current dollars 
or by using an inflation factor derived 
from the most recent Implicit Price 
Deflator for Gross National Product 
published by the U.S. Department of 
Commerce in its Survey o f Current 
Business as specified in § 264.145(b)(1) 
and (b)(2). The inflation factor is the 
result of dividing the latest published 
annual Deflator by the Deflator for the 
previous year.
* * * * *

(c) During the active life of the facility, 
the owner or operator must revise the 
post-closure cost estimate within 30 
days after the Regional Administrator 
has approved the request to modify the 
post-closure plan, if the change in the 
post-closure plan increases the cost of 
post-closure care. The revised post­
closure cost estimate must be adjusted 
for inflation as specified in § 264.144(b). 
* * * * *

5. In § 264.145, the introductory 
paragraph and paragraphs (a)(ll), 
(b)(4)(ii), (c)(5), (d)(9), (e)(5), (f)(l)(i)(B), 
(f)(l)(i)(D), (f)tl)(ii)(B), if)(l)(ii)(D), (f)(2), 
and (i) .are revised to read as follows:
§ 264.145 Financial assurance for post­
closure care.

The owner or operator of a hazardous 
waste management unit subject to the

requirements of §. 264.144 must establish 
financial assurance for post-closure care 
in accordance with the approved post­
closure plan for the facility 60 days „prior 
to the initial receipt of hazardous waste 
or the effective date of the regulation, 
whichever is later. He must choose from 
the following options:

( a )  * * *

(11) An owner or operator or any 
other person authorized-to conduct post- 
closure care may request 
reimbursements forpost-dosure care 
expenditures by submitting itemized 
hills to the Regional Administrator. 
Within 60 days after receiving bills for 
post-closure care activities, the Regional 
Administrator -will instruct the trustee to 
make reimbursements in those amounts 
as the Regional Administrator specifies 
in writing, iflhe Regional Administrator 
determines that the post-closure care 
expenditures are in accordance with the 
approved postclosure plan or otherwise 
justified. If the Regional Administrator 
does not instruct the trustee to make 
such reimbursements, he will provide 
the owner or operator with a detailed 
written statement of reasons.
* * * * *

(b) * * *
-ok *  *

(ii) Fund the standby trust fund in an 
amount equal to the penal sum within 15 
days after an administrative order to 
begin final closure issued by the 
Regional Administrator becomes final, 
or within 15 days after an order to begin 
final closure is issued by a U.S. district 
court or other-court of competent 
jurisdiction; or 
* * * •* *

( c )  * * *

(5) Under the terms of the bond, the 
surety will become liable on the bond 
obligation when the owner or operator 
fails to perform as guaranteed by the 
bond. Following a final administrative 
determination pursuant to section 3008 
of RCRA that the owner or operator has 
failed to perform post-closure care in 
accordance with the "approved post­
closure plan and other permit 
requirements, under tire terms of the 
bond the surety will perform post­
closure care in accordance with the 
post-closure plan and other permit 
requirements or will deposit the amount 
of the penal sum into the standby trust 
fund.
* * * * *

(d) * * *
(9) Following affinal administrative 

determination pursuant to Section 3008 
of RCRA that the owner or operator has 
failed to perform post-closure care in 
accordance with the approved post-
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closure plan and other permit 
requirements, the Regional 
Administrator may draw on the letter of 
credit.
* * * * *

(e) * * *
(5) An owner or operator or any other 

person authorized to conduct post­
closure care may request 
reimbursements for post-closure care 
expenditures by submitting itemized 
bills to the Regional Administrator. 
Within 60 days after receiving bills for 
post-closure care activities, the Regional 
Administrator will instruct the insurer to 
make reimbursements in those amounts 
as the Regional Administrator specifies 
in writing, if the Regional Administrator 
determines that the post-closure care 
expenditures are in accordance with the 
approved post-closure plan or otherwise 
justified. If the Regional Administrator 
does not instruct die insurer to make 
such reimbursements, he will provide 
the owner or operator with a detailed 
written statement of reasons. 
* * * * *

(f) * * *
(1 ) * * *
(1) * * *
(B) Net working capital and tangible 

net worth each at least six times the 
sum of the current closure and post­
closure cost estimates and the current 
plugging and abandonment cost 
estimates; and 
* * . * *

(D) Assets in the United States 
amounting to at least 90 percent of his 
total assets or at least six times the sum 
of the current closure and post-closure 
cost estimates and the current plugging 
and abandonment cost estimates. 
* * * * *

(ii) * * *
(B) Tangible net worth at least six 

times the sum of the current closure and 
post-closure cost estimates and the 
current plugging and abandonment cost 
estimates; and 
* * * * *

(D) Assets located in the United 
States amounting to at least 90 percent 
of his total assets or at least six times 
the sum of the current closure and post­
closure cost estimates and the current 
plugging and abandonment cost 
estimates.

(2) The phrase “current closure and 
post-closure cost estimates” as used in 
paragraph (f)(1) of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-4 of the letter from the 
owner’s or operator’s chief financial 
officer (§ 264.151(f)). The phrase "current 
plugging and abandonment cost 
estimates” as used in paragraph (f)(1) of 
this seclion refers to the cost estimates

required to be shown in paragraphs 1-4 
of the letter from the owner’s or 
operator’s chief financial officer 
(§ 144.70(f) of this Title). 
* * * * *

(i) Release o f the owner or operator 
from the requirements o f this Section. 
Within 60 days after receiving 
certifications from the owner or operator 
and an independent registered 
professional engineer that the post­
closure care period has been completed 
for a hazardous waste disposal unit in 
accordance with the approved plan, the 
Regional Administrator will notify the 
owner or operator that he is no longer 
required to maintain financial assurance 
for post-closure care of that unit, unless 
the Regional Administrator has reason 
to believe that post-closure care has not 
been in accordance with the approved 
post-closure plan. The Regional 
Administrator shall provide the owner 
or operator with a detailed written 
statement of any such reason to believe 
that post-closure care has not been in 
accordance with the approved post­
closure plan.
* * * * *

6. In § 264.147, paragraph (e) is revised 
to read as follows:
§ 264.147 Liability requirements. 
* * * * *

(e) Period o f coverage. Within 60 days 
after receiving certifications from the 
owner or operator and an independent 
registered professional engineer that 
final closure has been completed in 
accordance with the approved closure 
plan, the Regional Administrator will 
notify the owner or operator in writing 
that he is no longer required by this 
Section to maintain liability coverage 
for that facility, unless the Regional 
Administrator has reason to believe that 
closure has not been in accordance with 
the approved closure plan. 
* * * * *

7. In § 264.151 paragraph (b) is revised 
and paragraphs (f)(5) and (g)(5) are 
added to read as follows:
§ 264.151 Wording of the instruments.
* * * * *

(b) A surety bond guaranteeing 
payment into a trust fund, as specified in 
§ 264.143(b) or § 264.145(b) or 
§ 265.143(b) or § 265.145(b) of this 
Chapter, must be worded as follows, 
except that instructions in brackets are 
to be replaced with the relevant 
information and the brackets deleted:
Financial Guarantee Bond
Date bond executed:
Effective date:
Principal: [legal name and business address

of owner or operator)

Type of Organization: [insert “individual,” 
"joint venture,” “partnership,” or 
“corporation”]

State of incorporation: ------- -----------------
Surety(ies): [name(s) and business 

address(es)]
EPA Identification Number, name, address 

and closure and/or post-closure amount(s) 
for each facility guaranteed by this bond 
[indicate closure and post-closure
amounts separately):--------------------------

Total penal sum of
bond: $ ---------------------------- ;------------
Surety’s bond number --------------------------

Know All Persons By These Presents, That 
we, the Principal and Surety(ies) hereto are 
firmly bound to the U.S. Environmental 
Protection Agency (hereinafter called EPA), 
in the above penal sum for the payment of 
which we bind ourselves, our heirs, 
executors, administrators, successors, and 
assigns jointly and severally; provided that, 
where the Surety(ies) are corporations acting 
as co-sureties, we, the Sureties, bind 
ourselves in such sum “jointly and severally” 
only for the purpose of allowing a joint action 
or actions against any or all of us, and for all 
other purposes each Surety binds itself, 
jointly and severally with the Principal, for 
the payment of such sum only as is set forth 
opposite the name of such Surety, but if no 
limit of liability is indicated, the limit of 
liability shall be the full amount of the penal 
sum.

Whereas said Principal is required, under 
the Resource Conservation and Recovery Act 
as amended (RCRA), to have a permit or 
interim status in order to own or operate each 
hazardous waste management facility 
identified above, and 

Whereas said Principal is required to 
provide financial assurance for closure, or 
closure and post-closure care, as a condition 
of the permit or interim status, and - 

Whereas said Principal shall establish a 
standby trust fund as is required when a 
surety bond is used to provide such financial 
assurance;

Now, Therefore, the conditions of the 
obligation are such that if the Principal shall 
faithfully, before the beginning of final 
closure of each facility identified above, fund 
the standby trust fund in the amount(s) 
identified above for the facility,

Or, if the Principal shall fund the standby 
trust fund in such amount(s) within 15 days 
after a final order to begin closure is issued 
by an EPA Regional Administrator or a U.S. 
district court or other court of competent 
jurisdiction,
* * * * *

(f) * * *
(5) This firm is the owner or operator 

of the following UIC facilities for which 
financial assurance for plugging and 
abandonment is required under Part 144. 
The current closure cost estimates as 
required by 40 CFR 144.62 are shown for 
each facility:
* * * * *

(g) * * *
(5) This firm is the owner or operator 

of the following UIC facilities for which 
financial assurance for plugging and
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abandonment is required under Part 144. 
The current closure cost estimates as 
required by 40 CFR 144.62 are shown for 
each facility:
* * * * *

PART 265— STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATM ENT, 
STORAGE, AND DISPOSAL 
FACILITIES t

closure escape of hazardous waste, 
hazardous constituents, leachate, 
contaminated run-off, or hazardous 
waste decomposition products to the 
ground or surface waters or to the 
atmosphere, and

(c) Complies with the closure 
requirements of this Subpart including, 
but not limited to, the requirements of 
§§265.197, 265.228, 265.258, 265.280,
265.310, 265.351, 265.381 and 265.404.

40 CFR Part 265 is amended as 
follows:

1. The authority citation for Part 265 
continues to read as follows:

Authority: Secs. 1006, 2002(a), 3004, 3005 
and 3015 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6905, 6912(a), 6924, 6925 and 6935),

2. In 40 CFR Part 265 Subpart G,
§§ 265.110-265.120 are revised as 
follows:

Subpart G— Closure and Post-Closure

265.110 Applicability.
265.111 Closure performance standard.
265.112 Closure plan; amendment of plan.
265.113 Closure; time allowed for closure.
265.114 Disposal or decontamination of 

equipment, structures and soils.
265.115 Certification of closure.
265.116 Survey plat.
265.117 Post-closure care and use of 

property.
265.118 Post-closure plan; amendment of 

plan.
265.119 Post-closure notices.
265.120 Certification of completion of post­

closure care.

Subpart G— Closure and Post-Closure

§ 265.110 Applicability.

Except as § 265.Ï provides otherwise:
(a) Sections 265.111-265.115 (which 

concern closure) apply to the owners 
and operators of all hazardous waste 
management facilities; and

(b) Sections 265.116-265.120 (which 
concern post-closure care) apply to the 
owners and operators of:

(1) All hazardous waste disposal 
facilities; and

(2) Waste piles and surface 
impoundments for which the owner or 
operator intends to remove the wastes 
at closure to the extent that these 
Sections are made applicable to such 
facilities in §§ 265.228 or 265.258.
§ 265.111 Closure performance standard.

The owner or operator must close the 
facility in a manner that:

(a) Minimizes the need for further 
maintenance, and

(b) Controls, minimizes or eliminates, 
to the extent necessary to protect human 
health and the environment, post­

§ 265.112 Closure plan; amendment of 
plan.

(a) Written plan. By May 19,1981, the" 
owner or operator of a hazardous waste 
management facility must have a 
written closure plan. Until final closure 
is completed and certified in accordance 
with § 265.115, a copy of the most 
current plan must be furnished to the 
Regional Administrator upon request, 
including request by mail. In addition, 
for facilities without approved plans, it 
must also be provided during site 
inspections, on the day of inspection, to 
any officer, employee or representative 
of the Agency who is duly designated by 
the Administrator.

(b) Content o f plan. The plan must 
identify steps necessary to perform 
partial and/or final closure of the 
facility at any point during its active life. 
The closure plan must include, at least:

(1) A description of how each 
hazardous waste management unit at 
the facility will be closed in accordance 
with § 265.111; and

(2) A description of how final closure 
of the facility will be conducted in 
accordance with § 265.111. The 
description must identify the maximum 
extent of the operation which will be 
unclosed during the active life of the 
facility; and

(3) An estimate of the maximum 
inventory of hazardous wastes ever on­
site over the active life of the facility 
and a detailed description of the 
methods to be used during partial and 
final closure, including, but not limited 
to methods for removing, transporting, 
treating, storing or disposing of all 
hazardous waste, identification of and 
the type(s) of off-site hazardous waste 
management unit(s) to be used, if 
applicable; and

(4) A detailed description of the steps 
needed to remove or decontaminate all 
hazardous waste residues and 
contaminated containment system 
components, equipment, structures, and 
soils during partial and final closure 
including, but not limited to, procedures 
for cleaning equipment and removing 
contaminated soils, methods for 
sampling and testing surrounding soils, 
and criteria for determining the extent of
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decontamination necessary to satisfy 
the closure performance standard; and

(5) A detailed description of other 
activities necessary during the partial 
and final closureperiod to ensure that 
all partial closures and final closure 
satisfy the closure performance 
standards, including, but not limited to, 
ground-water monitoring, leachate 
collection, and run-on and run-off 
control; and

(6) A schedule for closure of each 
hazardous waste management unit and 
for final closure of the facility. The 
schedule must include, at a minimum, 
the total'time required to close each 
hazardous waste management unit and 
the time required for intervening closure 
activities which will allow tracking of 
the progress of partial and final closure. 
(For example, in the case of a landfill 
unit, estimates of the time required to 
treat or dispose of all hazardous waste 
inventory and of the time required to 
place a final cover must be included.); 
and

(7) An estimate of the expected year 
of final closure for facilities that use 
trust funds to demonstrate financial 
assurance under § § 265.143 or 265.145 
and whose remaining operating life is 
less than twenty years, and for facilities 
without approved closure plans.

(c) Amendment o f plan. The owner or 
operator may amend the closure plan at 
any time prior to the notification of 
partial or final closure of the facility. An 
owner or operator with an approved 
closure plan must submit a written 
request to the Regional Administrator to 
authorize a change to the approved 
closure plan. The written request must 
include a copy of the amended closure 
plan for approval by the Regional 
Administrator.

(1) The owner or operator must amend 
the closure plan whenever:

(1) Changes in operating plans or 
facility design affect the closure plan, or

(ii) There is a change in the expected 
year of closure, if applicable, or

(iii) In conducting partial or final 
closure activities, unexpected events 
require a modification of the closure 
plan.

(2) The owner or operator must amend 
the closure plan at least 60 days prior to 
the proposed change in facility design or 
operation, or no later than 60 days after 
an unexpected event has occurred 
which has affected the closure plan. If 
an unexpected event occurs during the 
partial nr final closure period, the owner 
or operator must amend the closure plan 
no later than 30 day» after the 
unexpected event. These provisions also 
apply to owners or operators of surface 
impoundments and waste piles who
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intended to remove all hazardous 
wastes at closure, but are required to 
close as landfills in accordance with 
§ 265.310.

(3) An owner or operator with an 
approved closure plan must submit the 
modified plan to the Regional 
Administrator at least 60 days prior to 
the proposed change in facility design or 
operation, or no more than 60 days after 
an unexpected event has occurred 
which has affected the closure plan. If 
an unexpected event has occurred 
during the partial or final closure period, 
the owner or operator must submit the 
modified plan no more than 30 days 
after the unexpected event. These 
provisions also apply to owners or 
operators of surface impoundments and 
waste piles who intended to remove all 
hazardous wastes at closure but are 
required to close as landfills in 
accordance with § 265.310. If the 
amendment to the plan is a major 
modification according to the criteria in 
§ 270.41 and §270.42, the modification to 
the plan will be approved according to 
the procedures in § 265.112(d)(4).

(4) The Regional Administrator may 
request modifications to the plan under 
the conditions described in paragraph
(c)(1) of this Section. An owner or 
operator with an approved closure plan 
must submit the modified plan within 60 
days of the request from the Regional 
Administrator, or within 30 days if the 
unexpected event occurs during partial 
or final closure. If the amendment is 
considered a major modification 
according to the criteria in §§ 270.41 and 
270.42, the modification to the plan will 
be approved in accordance with the 
procedures in § 265.112(d)(4).

(d) Notification o f partial closure and 
final closure.

(1) The owner or operator must submit 
the closure plan to the Regional 
Administrator at least 180 days prior to 
the date on which he expects to begin 
closure of the first surface 
impoundment, waste pile, land 
treatment, or landfill unit, or final 
closure if it involves such a unit, 
whichever is earlier. The owner or 
operator must submit the closure plan to 
the Regional Administrator at least 45 
days prior to the date on which he 
expects to begin final closure of a 
facility with only tanks, container 
storage, or incinerator units. Owners or 
operators with approved closure plans 
must notify the Regional Administrator 
in writing at least 60 days prior to the 
date on which he expects to begin 
closure of a surface impoundment, 
waste pile, landfill, or land treatment 
unit, or final closure of a facility 
involving such a unit. Owners and 
operators with approved closure plans

must notify the Regional Administrator 
in writing at least 45 days prior to the 
date on which he expects to begin final 
closure of a facility with only tanks, 
container storage, or incinerator units.

(2) Thé date when he “expects to 
begin closure” must be either within 30 
days after the date on which any 
hazardous waste management unit 
receives the known final volume of 
hazardous wastes or, if there is a 
reasonable possibility that the 
hazardous waste management unit will 
receive additional hazardous wastes, no 
later than one year after the daté on 
which the unit received the most recent 
volume of hazardous waste. If the owner 
or operator of a hazardous waste 
management unit can demonstrate to the 
Regional Administrator that the 
hazardous waste management unit or 
facility has the capacity to receive 
additional hazardous wastes and he has 
taken, and will continue to take, all 
steps to prevent threats to human health 
and the environment, including 
compliance with all interim status 
requirements, the Regional 
Administrator may approve an 
extension to this one-year limit.

(3) The owner or operator must submit 
his closure plan to the Regional 
Administrator no later than 15 days 
after:

(i) Termination of interim status 
except when a permit is issued 
simultaneously with termination of 
interim status; or

(ii) Issuance of a judicial decree or 
final order under Section 3008 of RCRA 
to cease receiving hazardous wastes or 
close.

(4) The Regional Administrator will 
provide the owner or operator and the 
public, through a newspaper notice, the 
opportunity to submit written comments 
on the plan and request modifications to 
the plan no later than 30 days from the 
date of the notice. He will also, in 
response to a request or at his own 
discretion, hold a public hearing 
whenever such a hearing might clarify 
one or more issues concerning a closure 
plan. The Regional Administrator will 
give public notice of the hearing at least 
30 days before it occurs. (Public notice 
of the hearing may be given at the same 
time as notice of the opportunity for the 
public to submit written comments, and 
the two notices may be combined.) The 
Regional Administrator will approve, 
modify, or disapprove the plan within 90 
days of its receipt. If the Regional 
Administrator does not approve the plan 
he shall provide the owner or operator 
with a detailed written statement of 
reasons for the refusal and the owner or 
operator must modify the plan or submit 
a new plan for approval within 30 days

after receiving such written statement. 
The Regional Administrator will 
approve or modify this plan in writing 
within 60 days. If the Regional 
Administrator modifies the plan, this 
modified plan becomes the approved 
closure plan. The Regional 
Administrator must assure that the 
approved plan is consistent with 
§§ 265.111 through 265.115 and the 
applicable requirements of § § 265.90 et 
seq., 265.197, 265.228, 265,258, 265.280,
265.310, 265.351, 265.381, and 265.404. A 
copy of the modified plan with a 
detailed statement of reasons for the 
modifications must be mailed to the 
owner or operator.

(e) Removal o f wastes and 
decontamination or dismantling of 
equipment. Nothing in this section shall 
preclude the owner or operator from 
removing hazardous wastes and 
decontaminating or dismantling 
equipment in accordance with the 
approved partial or final closure plan at 
any time before or after notification of 
partial or final closure.
§ 265.113 Closure; time allowed for 
closure.

(a) Within 90 days after receiving the 
final volume of hazardous wastes at a 
hazardous waste management unit or 
facility, or within 90 days after approval 
of the closure plan, whichever is later, 
the owner or operator must treat, 
remove from the unit or facility, or 
dispose of on-site, all hazardous wastes 
in accordance with the approved closure 
plan. The Regional Administrator may 
approve a longer period if the owner or 
operator demonstrates that:

(1) (i) The activities required to comply 
with this paragraph will, of necessity, 
take longer than 90 days to complete; or

(ii)(A) The hazardous waste 
management unit or facility has the 
capacity to receive additional hazardous 
wastés; and

(B) There is a reasonable likelihood 
that he or another person will 
recommence operation of the hazardous 
waste management unit or the,facility 
within one year; and

(C) Closure of the hazardous waste 
management unit or facility would be 
incompatible with continued operation 
of the site; and

(2) He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment, 
including compliance with all applicable 
interim status requirements.

(b) The owner or operator must 
complete partial and final closure 
activities in accordance with the 
approved closure plan and within 180 
days after receiving the final volume of
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hazardous wastes at the hazardous 
waste management unit or facility, or 
180 days after approval of the closure 
plan, if that is later. The Regional 
Administrator may approve an 
extension to the closure period if the 
owner or operator demonstrates that:

(1) (i) The partial or final closure 
activities will, of necessity, take longer 
than 180 days to complete: or

(ii) (A) The hazardous waste 
management unit or facility has the 
capacity to receive additional hazardous 
wastes; and

(B) There is reasonable likelihood that 
he or another person will recommence 
operation of the hazardous waste 
management unit or the facility within 
one year; and

(C) Closure of the hazardous waste 
management unit or facility would be 
incompatible with continued operation 
of the site; and

(2) He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment from 
the unclosed but not operating 
hazardous waste management unit or 
facility, including compliance with all 
applicable interim status requirements.

(c] The demonstrations referred to in 
§ 265.113(a) and (b) must be made as 
follows: (1) The demonstrations in 
paragraph (a) must be made at least 30 
days prior to the expiration of the 90- 
day period in paragraph (a); and (2) The 
demonstrations in paragraph (b) must be 
made at least 30 days prior to the 
expiration of the 180-day period in 
paragraph (b).

§ 265.114 Disposal or decontamination of 
equipment, structures and soils.

During the partial and final closure 
periods, all contaminated equipment, 
structures and soil must be properly 
disposed of, or decontaminated unless 
specified otherwise in §§ 265.228,
265.258, 265.280, or 265.310. By removing 
all hazardous wastes or hazardous 
constituents during partial and final 
closure, the owner or operator may 
becoipe a generator of hazardous waste 
and must handle that hazardous waste 
in accordance with all applicable 
requirements of Part 262 of this Chapter.
§ 265.115 Certification of closure.

Within 60 days of completion of 
closure of each hazardous waste surface 
impoundment, waste pile, land 
treatment, and landfill unit, and within 
60 days of completion of final closure, 
the owner or operator must submit to 
the Regional Administrator, by 
registered mail, a certification that the 
hazardous waste management unit or 
acility, as applicable, has been closed 
in accordance with the specifications in

the approved closure plan. The 
certification must be signed by the 
owner or operator and by an 
independent registered professional 
engineer. Documentation supporting the 
independent registered professional 
engineer’s certification must be 
furnished to the Regional Administrator 
upon request until he releases the owner 
or operator from the financial assurance 
requirements for closure under 
§ 265.143(h).
§ 265.116 Survey plat

No later than the submission of the 
certification of closure of each 
hazardous waste disposal unit, an 
owner or operator must submit to the 
local zoning authority, or the authority 
with jurisdiction over local land use, 
and to the Regional Administrator, a 
survey plat indicating the location and 
dimensions of landfill cells or other 
hazardous waste disposal units with 
respect to permanently surveyed 
benchmarks. This plat must be prepared 
and certified by a professional land 
surveyor. The plat filed with the local 
zoning authority, or the authority with 
jurisdiction over local land use must 
contain a note, prominently displayed, 
which states the owner’s or operator’s 
obligation to restrict disturbance of the 
hazardous waste disposal unit in 
accordance with the applicable Subpart 
G regulations.
§ 265.117 Post-closure care and use of 
property.

(a)(1) Post-closure care for each 
hazardous waste management unit 
subject to the requirements of 
§§ 265.117-265.120 must begin after 
completion of closure of the unit and 
continue for 30 years after that date. It 
must consist of at least the following:

(1) Monitoring and reporting in 
accordance with the requirements of 
Subparts F, K, L, M, and N of this Part; 
and

(ii) Maintenance and monitoring of 
waste containment systems in 
accordance with the requirements of 
Subparts F, K, L, M, and N of this part.

(2) Any time preceding closure of a 
hazardous waste management unit 
subject to post-closure care 
requirements or final closure, or any 
time during the post-closure period for a 
particular hazardous waste disposal 
unit, the Regional Administrator may:

(i) Shorten the post-closure care 
period applicable to the hazardous 
waste management unit, or facility, if all 
disposal units have been closed, if he 
finds that the reduced period is 
sufficient to protect human health and 
the environment (e.g., leachate or 
ground-water monitoring results,

characteristics of the hazardous waste, 
application of advanced technology, or 
alternative disposal, treatment, or re-use 
techniques indicate that the hazardous 
waste management unit or facility is 
secure); or

(ii) Extend the post-closure care 
period applicable to the hazardous 
waste management unit or facility, if he 
finds that the extended period is 
necessary to protect human health and 
the environment (e.g., leachate or 
ground-water monitoring results 
indicate a potential for migration of 
hazardous wastes at levels which may 
be harmful to human health and the 
environment).

(b) The Regional Administator may 
require, at partial and final closure, 
continuation of any of the security 
requirements of § 265.14 during part or 
all of the post-closure period when:

(1) Hazardous wastes may remain 
exposed after completion of partial or 
final closure; or

(2) Access by the public or domestic 
livestock may pose a hazard to human 
health.

(c) Post-closure use of property on or 
in which hazardous wastes remain after 
partial or final closure must never be 
allowed to disturb the integrity of the 
final cover, liner(s), or any other 
components of the containment system, 
or the function of the facility’s 
monitoring systems, unless the Regional 
Administrator finds that the 
disturbance:

(1) Is necessary to the proposed use of 
the property, and will not increase the 
potential hazard to human health or the 
environment; or

(2) Is necessary to reduce a threat to 
human health or the environment.

(d) All post-closure care activities 
must be in accordance with the 
provisions of the approved post-closure 
plan as specified in § 265.118.
§ 265.118 Post-closure plan; amendment 
of plan.

(a) Written plan. By May 19,1981, the 
owner or operator of a hazardous waste 
disposal unit must have a written post­
closure plan. An owner or operator of a 
surface impoundment or waste pile that 
intends to remove all hazardous wastes 
at closure must prepare a post-closure 
plan and submit it to the Regional 
Administrator within 90 days of the date 
that the owner or operator or Regional 
Administrator determines that the 
hazardous waste management unit or 
facility must be closed as a landfill, 
subject to the requirements of
§§ 265.117-265.120.

(b) Until final closure of the facility, a 
copy of the most current post-closure
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plan must be furnished to the Regional 
Administrator upon request, including 
request by mail. In addition, for facilities 
without approved post-closure plans, it 
must also be provided during site 
inspections, on the day of inspection, to 
any officer, employee or representative 
of the Agency who is duly designated by 
the Administrator. After final closure 
has been certified, the person or office 
specified in § 265.118(c)(3) must keep the 
approved post-closure plan during the 
post-closure period.

(c) For each hazardous waste 
management unit subject to the 
requirements of this Section, the post­
closure plan must identify the activities 
that will be carried on after closure of 
each disposal unit and the frequency of 
these activities, and include at least:

(1) A description of the planned 
monitoring activities and frequencies at 
which they will be performed to comply 
with Subparts F, K, L, M, and N of this 
Part during the post-closure care period; 
and

(2) A description of the planned 
maintenance activities, and frequencies 
at which they will be performed, to 
ensure:

(i) The integrity of the cap and final 
cover or other containment systems in 
accordance with the requirements of 
Subparts K, L, M, and N of this Part; and

(ii) The function of the monitoring 
equipment in accordance with the 
requirements of Subparts F, K, L. M, and 
N of this Part; and

(3) The name, address, and phone 
number of the person or office to contact 
about the hazardous waste disposal unit 
or facility during the post-closure care 
period.

(d) Amendment o f plan. The owner or 
operator may amend the post-closure 
plan any time during the active life of 
the facility or during the post-closure 
care period. An owner or operator with 
an approved post-closure plan must 
submit a written request to the Regional 
Administrator to authorize a change to 
the approved plan. The written request 
must include a copy of the amended 
post-closure plan for approval by the 
Regional Administrator.

(1) The owner or operator must amend 
the post-closure plan whenever:

(1) Changes in operating plans or 
facility design affect the post-closure 
plan, or

(ii) Events which occur during the 
active life of the facility, including 
partial and final closures, affect the 
post-closure plan.

(2) The owner or operator must amend 
the post-closure plan at least 60 days 
prior to the proposed change in facility 
design or operation, or no later than 60 
days after an unexpected event has

occurred which has affected the post­
closure plan.

(3) An owner or operator with an 
approved post-closure plan must submit 
the modified plan to the Regional 
Administrator at least 60 days prior to 
the proposed change in facility design or 
operation, or no more than 60 days after 
an unexpected event has occurred 
which has affected the post-closure 
plan. If an owner or operator of a 
surface impoundment or a waste pile 
who intended to remove all hazardous 
wastes at closure in accordance with
§ § 295.228(b) or 265.258(a) is required to 
close as a landfill in accordance with 
§ 265.310, the owner or operator must 
submit a post-closure plan within 90 
days of the determination by the owner 
or operator or Regional Administrator 
that the unit must be closed as a landfill. 
If the amendment to the post-closure 
plan is a major modification according 
to the criteria in § § 270.41 and 270.42, 
the modification to the plan will be 
approved according to the procedures in 
§ 265.118(f).

(4) The Regional Administrator may 
request modifications to the plan under 
the conditions described in above 
paragraph (d)(1). An owner or operator 
with an approved post-closure plan must 
submit the modified plan no later than 
60 days of the request from the Regional 
Administrator. If the amendment to the 
plan is considered a major modification 
according to the criteria in § § 270.41 and 
270.42, the modifications to the post- 
closure plan will be approved in 
accordance with the procedures in
§ 265.118(f). If the Regional 
Administrator determines that an owner 
or operator of a surface impoundment or 
waste pile who intended to remove all 
hazardous wastes at closure must close 
the facility as a landfill, the owner or 
operator must submit a post-closure 
plan for approval to the Regional 
Administrator within 90 days of the 
determination.

(e) The owner or operator of a facility 
with hazardous waste management 
units subject to these requirements must 
submit his post-closure plan to the 
Regional Administrator at least 180 days 
before the date he expects to begin 
partial or final closure of the first 
hazardous waste disposal unit. The date 
he “expects to begin closure" of the first 
hazardous waste disposal unit must be 
either within 30 days after the date on 
which the hazardous waste management 
unit receives the known final volume of 
hazardous waste or, if there is a 
reasonable possibility that the 
hazardous waste management unit will 
receive additional hazardous wastes, no 
later than one year after the date on 
which the unit received the most recent

volume of hazardous wastes. The owner 
or operator must submit the post-closure 
plan to the Regional Administrator no 
later than 15 days after:

(1) Termination of interim status 
(except when a permit is issued to the 
facility simultaneously with termination 
of interim status); or

(2) Issuance of a judicial decree or 
final orders under Section 3008 of RCRA 
to cease receiving wastes or close.

(f) The Regional Administrator will 
provide the owner or operator and the 
public, through a newspaper notice, the 
opportunity to submit written comments 
on the post-closure plan and request 
modifications to the plan no later than 
30 days from the date of the notice. He 
will also, in response to a request or at 
his own discretion, hold a public hearing 
whenever such a hearing might clarify 
one or more issues concerning a post­
closure plan. The Regional 
Administrator will give public notice of 
the hearing at least 30 days before it 
occurs. (Public notice of the hearing may 
be given at the same time as notice of 
the opportunity for the public to submit 
written comments, and the two notices 
may be combined.) The Regional 
Administrator will approve, modify, or 
disapprove the plan within 90 days of its 
receipt. If the Regional Administrator 
does not approve the plan he shall 
provide the owner or operator with a 
detailed written statement of reasons for 
the refusal and the owner or operator 
must modify the plan or submit a new 
plan for approval within 30 days after 
receiving such written statement. The 
Regional Administrator will approve or 
modify this plan in writing within 60 
days. If the Regional Administrator 
modifies the plan, this modified plan 
becomes the approved post-closure 
plan. The Regional Administrator must 
ensure that the approved post-closure 
plan is consistent with § § 265.117 
through 265.120. A copy of the modified 
plan with a detailed statement of 
reasons for the modifications must be 
mailed to the owner or operator.

(g) The post-closure plan and length of 
the post-closure care period may be 
modified any time prior to the end of the 
post-closure care period in either of the 
following two ways:

(1) The owner or operator or any 
member of the public may petition the 
Regional Administrator to extend or 
reduce the post-closure care period 
applicable to a hazardous waste 
management unit or facility based on 
cause, or alter the requirements of the 
post-closure care period based on cause.

(i) The petition must include evidence 
demonstrating that:
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(A) The secure nature of the 
hazardous waste management unit or 
facility makes the post-closure care 
requirement(s) unnecessary or supports 
reduction of the post-closure care period 
specified in the current post-closure plan 
(e.g., leachate or ground-water 
monitoring results, characteristics of the 
wastes, application of advanced 
technology, or alternative disposal, 
treatment, or re-use techniques indicate 
that the facility is secure), or

(B) The requested extension in the 
post-closure care period or alteration of 
post-closure care requirements is 
necessary to prevent threats to human 
health and the environment (e.g., 
leachate or ground-water monitoring 
results indicate a potential for migration 
of hazardous wastes at levels which 
may be harmful to human health and the 
environment).

(ii) These petitions will be considered 
by the Regional Administrator only 
when they present new and relevant 
information not previously considered 
by the Regional Administrator.
Whenever the Regional Administrator is 
considering a petition, he will provide 
the owner or operator and the public, 
through a newspaper notice, the 
opportunity to submit written comments 
within 30 days of the date of the notice. 
He will also, in response to a request or 
at his own discretion, hold a public 
hearing whenever a hearing might 
clarify one or more issues concerning 
the post-closure plan. The Regional 
Administrator will give the public notice 
of the hearing at least 30 days before it 
occurs. (Public notice of the hearing may 
be given at thp same time as notice of 
the opportunity for written public 
comments, and the two notices may be 
combined.) After considering the 
comments, he will issue a final 
determination, based upon the criteria 
set forth in paragraph (g)(1) of this 
section.
, (ih) If the Regional Administrator 
denies the petition, he will send the 
petitioner a brief written response giving 
a reason for the denial.

(2) The Regional Administrator may 
tentatively decide to modify the post­
closure plan if he deems it necessary to 
prevent threats to human health and the 
environment. He may propose to extend 
or reduce the post-closure care period 
applicable to a hazardous waste 
management unit or facility based on 
cause or alter the requirements of the 
post-closure care period based on cause.

(i) The Regional Administrator will 
provide the owner or operator and the 
affected public, through a newspaper 
notice, the opportunity to submit written 
comments within 30 days of the date of 
he notice and the opportunity for a

public hearing as in subparagraph
(g)(l)(ii) of this section. After 
considering the comments, he will issue 
a final determination.

(ii) The Regional Administrator will 
base his final determination upon the 
same criteria as required for petitions 
under paragraph (g)(l)(i) of this section.
A modification of the post-closure plan 
may include, where appropriate, the 
temporary suspension rather than 
permanent deletion of one or-more post- 
closure care requirements. At the end of 
the specified period of suspension, the 
Regional Administrator would then 
determine whether the requirement(s) 
should be permanently discontinued or 
reinstated to prevent threats to human 
health and the environment.
§ 265.119 Post-closure notices.

(a) No later than 60 days after 
certification of closure of each 
hazardous waste disposal unit, the 
owner or operator must submit to the 
local zoning authority, or the authority 
with jurisdiction over local land use, 
and to the Regional Administrator, a 
record of the type, location, and quantity 
of hazardous wastes disposed of within 
each cell or other disposal unit of the 
facility. For hazardous wastes disposed 
of before January 12,1981, the owner or 
operator must identify the type, location 
and quantity of the hazardous wastes to 
the best of his knowledge and in 
accordance with any records he has 
kept.

(b) Within 60 days of certification of 
closure of the first hazardous waste 
disposal unit and within 60 days of 
certification of closure of the last 
hazardous waste disposal unit, the 
owner or operator must:

(1) Record, in accordance with State 
law, a notation on the deed to the 
facility property—or on some other 
instrument which is normally examined 
diming title search-—that will in 
perpetuity notify any potential 
purchaser of the property that:

(1) The land has been used to manage 
hazardous wastes: and

(ii) Its use is restricted under 40 CFR 
Subpart G regulations; and

(iii) The survey plat and record of the
type, location, and quantity of 
hazardous wastes disposed of within 
each cell or other hazardous waste 
disposal unit of the facility required by 
§ 265.116 and § 265.119(a) have been 
filed with the local zoning authority or 
the authority with jurisdiction over local 
land use and with the Regional 
Administrator; and *

(2) Submit a certification signed by 
the owner or operator that he has 
recorded the notation specified in 
paragraph (b)(1) of this Section and a

copy of the document in which the 
notation has been placed, to the 
Regional Administrator.

(c) If the owner or operator or any 
subsequent owner of the land upon 
which a hazardous waste disposal unit 
was located wishes to remove 
hazardous wastes and hazardous waste 
residues, the liner, if any, and all 
contaminated structures, equipment, and 
soils, he must request a modification to 
the approved post-closure plan in 
accordance with the requirements of 
§ 265.118(g). The owner or operator must 
demonstrate that the removal of 
hazardous wastes will satisfy the 
criteria of § 265.117(c). By removing 
hazardous waste, the owner or operator 
may become a generator of hazardous 
waste and must manage it in accordance 
with all applicable requirements of this 
Chapter. If the owner or operator is 
granted approval to conduct the removal 
activities, the owner or operator may 
request that the Regional Administrator 
approve either:

(1) The removal of the notation on the 
deed to the facility property or other 
instrument normally examined during 
title search, or

(2) The addition of a notation to the 
deed or instrument indicating the 
removal of the hazardous waste.
§ 265.120 Certification of completion of 
post-closure care.

No later than 60 days after the 
completion of the established post­
closure care period for each hazardous 
waste disposal unit, the owner or 
operator must submit to the Regional 
Administrator, by registered mail, a 
certification that the post-closure care 
period for the hazardous waste disposal 
unit was performed in accordance with 
the specifications in the approved post­
closure plan. The certification must be 
signed by the owner or operator and an 
independent registered professional 
engineer. Documentation supporting the 
independent registered professional 
engineer’s certification must be 
furnished to the Regional Administrator 
upon request until he releases the owner 
or operator from the financial assurance 
requirements for post-closure care under 
§ 265.145(h).

Subpart H— Financial Requirements

40 CFR Part 265 Subpart H is amended 
as follows:

1. In § 265.140, paragraph (a) is 
revised as follows:
§ 265.140 Applicability.

(a) The requirements of § § 265.142, 
265.143 and 265.147 through 265.150 
apply to owners or operators of all
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hazardous waste facilities, except as 
provided otherwise in this section or in 
§ 265.1.
★ * * * *

2. In 40 CFR § 265.141, the following 
term is added to paragraph (f) in 
alphabetical order:
§ 265.141 [Amended]
* * * * *

(f) * * *
“Current plugging and abandonment 

cost estimate” means the most recent of 
the estimates prepared in accordance 
with § 144.62(a), (b), and (c) of this Title. 
* * * * *

3. In § 265.142, paragraphs (a) and the 
introductory text of paragraph (b), and 
paragraph (c) are revised. Paragraphs 
(b)(i) and (b)(ii) are correctly designated 
as paragraphs (b)(1) and (b)(2), 
respectively.
§ 265.142 Cost estimate for closure.

(a) The owner or operator must have a 
detailed written estimate, in current 
dollars, of the cost of closing the facility 
in accordance with the requirements in 
§§ 265.111-265.115 and applicable 
closure requirements of § § 265.178, 
265.197, 265.228, 265.258, 265.280, 265.310, 
265.351, 265.381 and 265.404.

(1) The estimate must equal the cost of 
final closure at the point in the facility’s 
active life when the extent and manner 
of its operation would make closure the 
most expensive, as indicated by its 
closure plan (see § 265.112(b)); and

(2) The closure cost estimate must be 
based on the costs to the owner or 
operator of hiring a third party to close 
the facility. A third party is a party who 
is neither a parent nor a subsidiary of 
the owner or operator. (See definition of 
parent corporation in § 265.141(d).) The 
owner or operator may use costs for on­
site disposal if he can demonstrate that 
on-site disposal capacity will exist at all 
times over the life of the facility.

(3) The closure cost estimate may not 
incorporate any salvage value that may 
be realized by the sale of hazardous 
wastes, facility structures or equipment, 
land or other facility assets at the time 
of partial or final closures.

(4) The owner or operator may not 
incorporate a zero cost for hazardous 
waste that might have economic value.

(b) During the active life of the 
facility, the owner or operator must 
adjust the closure cost estimate for 
inflation within 60 days prior to the 
anniversary date of the establishment of 
the financial instrument(s) used to 
comply with § 265.143. For owners and 
operators using the financial test or 
corporate guarantee, the closure cost 
estimate must be updated for inflation 
within 30 days after the close of the

firm’s fiscal year and before submission 
of updated information to the Regional 
Administrator as specified in 
§ 265.143(e)(3). The adjustment may be 
made by recalculating the closure cost 
estimate in current dollars, or by using 
an inflation factor derived from the most 
recent Implicit Price Deflator for Gross 
National Product published by the U.S. 
Department of Commerce in its Survey 
o f Current Business, as specified in 
paragraphs (b)(1) and (b)(2) of this 
section. The inflation factor is the result 
of dividing the latest published annual 
Deflator by the Deflator for the previous 
year.
* * * * *

(c) During the active life of the facility, 
the owner or operator must revise the 
closure cost estimate no later than 30 
days after a revision has been made to 
the closure plan which increases the 
cost of closure. If the owner or operator 
has an approved closure plan, the 
closure cost estimate must be revised no 
later than 30 days after the Regional 
Administrator has approved the request 
to modify the closure plan, if the change 
in the closure plan increases the cost of 
closure. The revised closure cost 
estimate must be adjusted for inflation 
as specified in § 265.142(b).
* * * * *

4. In § 265.143, paragraphs (a)(10),
(b)(4)(U), (c)(8), (d)(5), (e)(l)(i)(B),
(e)(l)(i)(D), (e)(l)(ii)(B), (e)(l).(ii)(D),
(e)(2), and (h) are revised as follows:
§ 265.143 Financial assurance for closure.
* * * * *

(a) * * *
(10) After beginning partial or final 

closure, an owner or operator or another 
person authorized to conduct partial or 
final closure may request 
reimbursements for partial or final 
closure expenditures by submitting 
itemized bills to the Regional 
Administrator. The owner or operator 
may request reimbursements for partial 
closure only if sufficient funds are 
remaining in the trust fund to cover the 
maximum costs of closing the facility 
over its remaining operating life. No 
later than 60 days after receiving bills 
for partial or final closure activities, the 
Regional Administrator will instruct the 
trustee to make reimbursements in those 
amounts as the Regional Administrator 
specifies in writing, if the Regional 
Administrator determines that the 
partial or final closure expenditures are 
in accordance with the approved closure 
plan, or otherwise justified. If the 
Regional Administrator has reason to 
believe that the maximum cost of 
closure over the remaining life of the 
facility will be significantly greater than

the value of the trust fund, he may 
withhold reimbursements of such 
amounts as he deems prudent until he 
determines, in accordance with 
§ 265.143(h) that the owner or operator 
is no longer required to maintain 
financial assurance for final closure of 
the facility. If the Regional 
Administrator does not instruct the 
trustee to make such reimbursements, he 
will provide to the owner or operator a 
detailed written statement of reasons.
* * * * *

' (b) * * *
(4) * * *
(ii) Fund the standby trust fund in an 

amount equal to the penal sum within 15 
days after an administrative order to 
begin final closure issued by the 
Regional Administrator becomes final, 
or within 15 days after an order to begin 
final closure is issued by a U.S. district 
court or other court of competent 
jurisdiction; or 
* * * * *

(c ) * * *
(8) Following a final administrative 

determination pursuant to Section 3008 
of RCRA that the owner or operator has 
failed to perform final closure in 
accordance with the approved closure 
plan when required to do so, the 
Regional Administrator may draw on 
the letter of credit.
* * * * *

(d) * * *
(5) After beginning partial or final 

closure, an owner or operator or any 
other person authorized to conduct 
closure may request reimbursements for 
closure expenditures by submitting 
itemized bills to the Regional 
Administrator. The owner or operator 
may request reimbursements for partial 
closure only if the remaining value of 
the policy is sufficient to cover the 
maximum costs of closing the facility 
over its remaining operating life. Within 
60 days after receiving bills for closure 
activities, the Regional Administrator 
will instruct the insurer to make 
-reimbursements in such amounts as the 
Regional Administrator specifies in 
writing if the Regional Administrator 
determines that the partial or final 
closure expenditures are in accordance 
with the approved closure plan or 
otherwise justified. If the Regional 
Administrator has reason to believe that 
the maximum cost of closure over the 
remaining life of the facility will be 
significantly greater than the face 
amount of the policy, he may withhold 
reimbursement of such amounts as he 
deems prudent until he determines, in 
accordance with § 265.143(h), that the 
owner or operator is no longer required
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to maintain financial assurance for final 
closure of the particular facility. If the 
Regional Administrator does not instruct 
the insurer to make such 
reimbursements, he will provide to the 
owner or operator a detailed written 
statement of reasons. 
* * * * *

(e) * * *
(1) * * *
(1) * * *
(B) Net working capital and tangible 

net worth each at least six times the 
sum of the current closure and post- 
closure cost estimates and the current 
plugging arrd abandonment cost 
estimates; and 
* * * * *

(D) Assets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the 
sum of the current closure and post­
closure cost estimates and the current 
plugging and abandonment cost 
estimates.

(iil * * *
(B) Tangible net worth at least six 

times the sum of thé current closure and 
post-closure cpst estimates and the 
current plugging and abandonment cost 
estimates; and 
* * * * *

(D) Assets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the 
sum of the current closure and post- 
closure cost estimates and the current 
plugging and abandonment cost 
estimates.

(2) The phrase “current closure and 
post-closure cost estimates” as used in 
paragraph (e)(1) of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-4 of the letter from the 
owner’s or operator’s chief financial 
officer (§ 264.151(f)). The phrase
current plugging and abandonment cost 

estimates” as used in paragraph (e)(1) of 
this section refers to the cost estimates 
required to be shown in paragraphs 1-4 
of the letter from the owner’s or 
operator’s chief financial officer 
(§ 144.70(f) of this Title).
* * * * *

(h) Release o f the owner or operator 
from the requirements o f this Section.

Within 60 days after receiving 
certifications from the owner or operator 
and an independent registered 
professional engineer that final closure 
as been completed in accordance with 

k® approved closure plan, the Regional 
dministrator will notify the owner or 

operator in writing that he is no longer 
required by this Section to maintain

assurance for final closure of
ah facflity’ unless the Regional 
Administrator has reason to believe that

final closure has not been in accordance 
with the approved closure plan. The 
Regional Administrator shall provide 
the owner or operator a detailed written 
statement of any such reason to believe 
that closure has not been in accordance 
with the approved closure plan.

5. In § 265.144, paragraphs (a), 
introductory text of (b) and (c) are 
revised to read as follows:
§ 265.144 Cost estimate for post-closure 
care.

(a) The owner or operator of a 
hazardous waste disposal unit must 
have a detailed written estimate, in 
current dollars, of the annual cost of 
post-closure monitoring and 
maintenanoe of the facility in 
accordance with the applicable post­
closure regulations in § § 265.117- 
265.120, 265.228, 265.258,265.280, and 
265.310.

(1) The post-closure cost estimate 
must be based on the costs to the owner 
or operator of hiring a third party to 
conduct post-closure care activities. A 
third party is a party who is neither a 
parent nor subsidiary of the owner or 
operator. (See definition of parent 
corporation in § 265.141(d).)

(2) The post-closure cost estimate is 
calculated by multiplying the annual 
post-closure cost estimate by the 
number of years of post-closure care 
required under § 265.117.

(b) During the active life of the 
facility, the owner or operator must 
adjust the post-closure cost estimate for 
inflation within 60 days prior to the 
anniversary date of the establishment of 
the financial instrument(s) used to 
comply with § 265.145. For owners or 
operators using the financial test or 
corporate guarantee, the post-closure 
care cost estimate must be updated for 
inflation no later than 30 days after the 
close of the firm’s fiscal year and before 
submission of updated information to 
the Regional Administrator as specified 
in § 265.145(d)(5). The adjustment may 
be made by recalculating the post­
closure cost estimate in current dollars 
or by using an inflation factor derived 
from the most recent Implicit Price 
Deflator for Gross National Product 
published by the U.S. Department of 
Commerce in its Survey o f Current 
Business as specified in § 265.145 (b)(1) 
and (b)(2). The inflation factor is the 
result of dividing the latest published 
annual Deflator by the Deflator for the 
previous year.
* * * * *

(c) During the active life of the facility, 
the owner or operator must revise the 
post-closure cost estimate no later than 
30 days after a revision to the post- 
closure plan which increases the cost of

post-closure care. If the owner or 
operator has an approved post-closure 
plan, the post-closure cost estimate must 
be revised no later than 30 days after 
the Regional Administrator has 
approved the request to modify the plan, 
if the change in the post-closure plan 
increases the cost of post-closure care. 
The revised post-closure cost estimate 
must be adjusted for inflation as 
specified in § 265.144(b). 
* * * * *

4. In § 265.145, the introductory 
paragraph and paragraphs (a)(ll), 
(b)(4)(ii), (c)(9), (d)(5), (e)(l)(i)(B), 
(e)(l)(i)(D), (e)(l)(ii)(B), (e)(l)(ii)(D),
(e)(2), and (h) are revised as follows:
§ 265.145 Financial assurance for post­
closure care.

By the effective date of these 
regulations, an owner or operator of a 
facility with a hazardous waste disposal 
unit must establish financial assurance 
for post-closure care of the disposal 
unit(s).
* * * * • *

(a ) * * *

(11) An owner or operator or any 
other person authorized to conduct post­
closure care may request 
reimbursements for post-closure 
expenditures by submitting itemized 
bills to the Regional Administrator. 
Within 60 days after receiving bills for 
post-closure care activities, the Regional 
Administrator will instruct the trustee to 
make reimbursements in those amounts 
as the Regional Administrator specifies 
in writing, if the Regional Administrator 
determines that the post-closure 
expenditures are in accordance with the 
approved post-closure plan or otherwise 
justified. If the Regional Administrator 
does not instruct the trustee to make 
such reimbursements, he will provide 
the owner or operator with a detailed 
written statement of reasons. 
* * * * *

(b) * * *
m  * * *

(ii) Fund the standby trust fund in an 
amount equal to the penal sum within 15 
days after an administrative order to 
begin final closure issued by the 
Regional Administrator becomes final, 
or within 15 days after an order to begin 
final .closure is issued by a U.S. district 
court or other court of competent 
jurisdiction; or

(iii) * * *
* * * * *

(C) * * *

(9) Following a final administrative 
determination pursuant to Section 3008 
of RCRA that the owner or operator has 
failed to perform post-closure care in
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accordance with the approved post­
closure plan and other permit 
requirements, the Regional 
Administrator may draw on the letter of 
credit.
* * * * *

(d) * * *
(5) An owner or operator or any other 

person authorized to perform post­
closure care may request reimbursement 
for post-closure care expenditures by 
submitting itemized bills to the Regional 
Administrator. Within 60 days after 
receiving bills for post-closure care 
activities, the Regional Administrator 
will instruct the insurer to make 
reimbursements in those amounts as the 
Regional Administrator specifies in 
writing, if the Regional Administrator 
determines that the post-closure 
expenditures are in accordance with the 
approved post-closure plan or otherwise 
justified. If the Regional Administrator 
does not instruct die insurer to make 
such reimbursements, he will provide a 
detailed written statement of reasons. 
* * * * *

(e) * * *
(1) * * *
(1) * * *
(B) Net working capital and tangible 

net worth each at least six times the 
sum of the current closure and post­
closure cost estimates and the current 
plugging and abandonment cost 
estimates; and 
* * * * *

(D) Assets in the United States • 
amounting to at least 90 percent of his 
total assets or at least six times the sum 
of the current closure and post-closure 
cost estimates and the current plugging 
and abandonment cost estimates. 
* * * * *

(ii) * * *
(B) Tangible net worth at least six 

times the sum of the current closure and 
post-closure cost estimates and the 
current plugging and abandonment cost 
estimates; and 
* * * * *

(D) Assets located in the United 
States amounting to at least 90 percent 
of his total assets or at least six times 
the sum of the current closure and post­
closure cost estimates and the current 
plugging and abandonment cost 
estimates.

(2) The phrase "current closure and 
post-closure cost estimates” as used in 
paragraph (e)(1) of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-4 of the letter from the 
owner’s or operator’s chief financial 
officer (§ 264.151(f)). The phrase 
“current plugging and abandonment cost 
estimates” as used in paragraph (e)(1) of 
this section refers to the cost estimates

required to be shown in paragraphs 1-4 
of the letter from the owner’s or 
operator’s chief financial officer 
(§ 144.70(f) of this Title). 
* * * * *

(h) Release o f the owner or operator 
from the requirements o f this Section.

Within 60 days after receiving 
certifications from the owner or operator 
and an independent registered 
professional engineer that the post­
closure care period has been completed 
in accordance with the approved post­
closure plan, the Regional Administrator 
will notify the owner or operator in 
writing that he is no longer required by 
this Section to maintain financial 
assurance for post-closure care of that 
unit, unless the Regional Administrator 
has reason to believe that post-closure 
care has not been in accordance with 
the approved post-closure plan. The 
Regional Administrator will provide the 
owner or operator a detailed written 
Statement of any such reason to believe 
that post-closure care has not been in 
accordance with the approved post­
closure plan.
* * * * *

7. In § 265.147, paragraph (e) is revised 
to read as follows:
§ 265.147 Liability Requirements. 
* * * * *

(e) Period o f coverage. Within 60 days 
after receiving certifications from the 
owner or operator and an independent 
registered professional engineer that 
final closure has been completed in 
accordance with the approved closure 
plan, the Regional Administrator will 
notify the owner or operator in writing 
that he is no longer required by this 
Section to maintain liability coverage 
for that facility, unless the Regional 
Administrator has reason to believe that 
closure has not been in accordance with 
the approved closure plan. 
* * * * *

PART 270— EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM

1. The authority citation for Part 270 
continues to read as follows:

Authority: Secs. 1006, 2002, 3005, 3007, 3019, 
and 7004 of the Solid W aste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6905, 6912, 6925, 6927, 6939, and 6974).

Subpart B— Permit Application

40 CFR Part 270 Subpart B is amended 
as follows:

2. In § 270.14, paragraphs (b)(14), (15) 
and (16) are revised to read as follows:

§ 270.14 Contents of Part B application: 
General requirements. 
* * * * *

(b) * * *
(14) For hazardous waste disposal 

units that have been closed, 
documentation that notices required 
under §264.119 have been filed.

(15) The most recent closure cost 
estimate for the facility prepared in 
accordance with §264.142 and a copy of 
the documentation required to 
demonstrate financial assurance under 
§ 264.143. For a new facility, a copy of 
the required documentation may be 
submitted 60 days prior to the initial 
receipt of hazardous wastes, if that is 
later than the submission of the Part B.

(16) Where applicable, the most recent 
post-closure cost estimate for the facility 
prepared in accordance with § 264.144 
plus a copy of the documentation 
required to demonstrate financial 
assurance under § 264.145. For a new 
facility, a copy of the required 
documentation may be submitted 60 
days prior to the initial receipt of 
hazardous wastes, if that is later than 
the submission of the Part B. 
* * * * *

3. In § 270.42, paragraph (d) is revised 
to read as follows:
§ 270.42 Minor modifications of permits. 
* * * * *

(d) Allow for a change in ownership 
or operational control of a facility where 
the Director determines that no other 
change in the permit is necessary, 
provided that a written agreement 
containing a specific date for transfer of 
permit responsibility between the 
current and new permittees has been 
submitted to the Director. Changes in 
the ownership or operational control of 
a facility may be made if the new owner 
or operator submits a revised permit 
application no later than 90 days prior to 
the scheduled change. When a transfer 
of ownership or operational control of a 
facility occurs, the old owner or 
operator shall comply with the 
requirements of 40 CFR 264, Subpart H 
(Financial Requirements), until the new 
owner or operator has demonstrated to 
the Director that he is complying with 
the requirements of that Subpart. The 
new owner or operator must 
demonstrate compliance with Subpart H  
requirements within six months of the 
date of the change in the ownership or 
operational control of the facility. Upon 
demonstration to the Director by the 
new owner or operator of compliance 
with Subpart H, the Director shall notify 
the old owner or operator in writing that 
he no longer needs to comply with
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Subpart H as of the date of 
demonstration.
* * * * *

4. In § 270.72, paragraph (d) is revised 
to read as follows:
§ 270.72 Changes during interim status.
* * * * *

(d) Changes in the ownership or 
operational control of a facility may be 
made if the new owner or operator 
submits a revised Part A permit 
application no later than 90 days prior to 
the scheduled change. When a transfer

of ownership or operational control of a 
facility occurs, the old owner or 
operator shall comply with the 
requirements of 40 CFR 265, Subpart H 
(Financial Requirements), until the new 
owner or operator has demonstrated to 
the Director that he is complying with 
the requirements of that Subpart. The 
new owner or operator must 
demonstrate compliance with Subpart H 
requirements within six months of the 
date of the change in the ownership or 
operational control of the facility. Upon 
demonstration to the Director by the

new owner or operator of compliance 
with Subpart H, the Director shall notify 
the old owner or operator in writing that 
he no longer needs to comply with 
Subpart H as of the date of 
demonstration. All other interim status 
duties are transferred effective 
immediately upon the date of the change 
of ownership or operational control of 
the facility.
* * * * *
[FR Doc. 86-6368 Filed 5-1-86; 8:45 am] 
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