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INSTRUCTIONS FOR COMPLETING ANNEX A TO
STANDARD REMITTANCE ADVICE FOR PAYMENT OF FEES

Section 1.0 /dentification Information

1.1 Utility name, address, and ID number. The ID number comes from Table 1 of these instructions.

1.2 Contact person for additional information on data submitted in this annex

1.3 Reactor name/ID number. Enter the name of the Reactor covered in this annex. Only reactor
may be covered in this annex—even if the utility operates more than one reactor. The reactor
ID number may be found in Table 1 of these instructions.

1.4 Self-explanatory

1.5a The dates shown should be days for which eiectrical output is reported. For example, for the last

3 month period of 1983, the report should show:
From 10 1 83 to 12 31 83

(Mo/Day/Yr)  (Mo/Day/Yr)

1.5b Enter the total number of days in the report period. For example, from the above example show:

Number of days covered
period: 92

1.5¢ Self-explanatory
Section 2.0 Electricity Generation Fee Calculation

2.1 Gross Thermal Energy Generated (MWH). The thermal output of the nuclear steam supply system during
the gross hours of the reporting period, expressed in megawatt hours.

2.2 Gross Electrical Energy Generated (MWH). The gross electrical output of the unit measured at the output
terminals of the turbine-generator during the gross hours of the reporting period, expressed in megawatt
hours.

2.3 Net Electrical Energy Generated (MWH). The gross electrical output of the unit measured at the output
terminais of the turbine-generator minus the normal on-site nuclear station service loads during the times
electricity is being generated, expressed in megawatt hours. At ail times when station use exceeds station
generation, the resulting negative values should be treated as zero for fee calculation purposes. On-site
non-nuclear generated electricity should not be deducted from the gross generation unless included in
the gross generation. For multi-unit stations, the utility can assume that when at least one nuclear unit
is operating and when generation from that one unit exceeds the nuclear station's use, the electricity from
that unit is supplying the normal nuclear station load, whether or not the electricity has been metered
separately.

2.4 Current Fee Rate (mills/KWH = $/MWH). Initially 1.0 mills/KWH or 1.0 dollars/MWH. The units mills/KWH
are exactly equivalent to dollars/MWH. Enter here on line 3.3 of the Remittance Advice.

2.5 Current Fee Due (dollars). The product of items 2.3 and 2.4. The Current Fee Due for this reactor must
be added to the Current Fee Due for all other reactors operated by the Purchaser and the sum entered
on line 3.4 of the Remittance Advice.
|FR Doc. 86-25126 Filed 11-6-86; 8:45 am|
BILLING CODE 6450-01-C
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 1, 43, 45, 61, 91, 133, and
135

[Docket No. 24550; Amdts. 1-33, 43-25, 45~
16, 61-77, 91-196, 133-9, and 135-20]

Rotorcraft Regulatory Review
Program Amendment No. 5;
Operations and Maintenance

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule amends and
updates the operations and maintenance
requirements pertaining to rotorcraft
and establishes a new Class D
rotorcraft-load combination.
Amendments affect certain sections of
Parts 1, 43, 45, 61, 91, 133 and 135 of the
Federal Aviation Regulations that apply
to rotorcraft.

EFFECTIVE DATE: January 6, 1987.

FOR FURTHER INFORMATION CONTACT:
Marian Clemens or Thomas Stuckey,
Project Development Branch (AFS-850),
General Aviation and Commercial
Division, Office of Flight Standards,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; Telephone (202)
267-8150.

SUPPLEMENTARY INFORMATION:

Background

On January 5, 1979, the Federal
Aviation Administration (FAA gave
notice of its Rotorcraft Regulatory
Review Program and invited all
interested persons to submit proposals
for consideration during a forthcoming
Rotorcraft Regulatory Review
Conference (Notice 79-1; 43 FR 23925).
Such a Rotorcraft Regulatory Review
Conference was held on December 10-
14, 1979, in New Orleans, Louisiana. A
subsequent Rotorcraft Regulatory
Review Meeting was held August 16-20,
1980, in Washington, DC.

After the conference and meeting, the
FAA developed plans to publish a series
of five notices of proposed rulemaking.
The first notice included proposals
dealing with the applicability sections of
Parts 27 and 29 of the Federal Aviation
Regulations (FAR), plus Instrument
Flight Rules (IFR) certification and icing
criteria. These were subsequently
adopted as a final rule effective March
2, 1983 (48 FR 4374; January 31, 1983).
The second notice addressed
airworthiness standards for type
certification of normal and transport
category rotorcraft. Amendments based
upon that notice were subsequently

published in the Federal Register on
November 6, 1984 (49 FR 44422), and
were effective December 6, 1984. The
third notice, which covers powerplant
proposals, and the fourth notice,
covering airframe proposals, are still in
preparation.

These amendments, the fifth in the
series, are based on Notice of Proposed
Rulemaking (NPRM) No. 85-8 published
in the Federal Register on March 13,
1985 (50 FR 10144). All interested
persons have been given an opportunity
to participate in the making of these
amendments, and due consideration has
been given to all matters presented.

Discussion of Comments

The public comments are discussed
below on a section by section basis. The
references following each discussion
relate to proposals and committees
associated with the Regulatory Review
Conference.

Section 1.1 General definitions.

The proposal to amend § 1.1 by
revising the definition of “rotorcraft-load
combination” and defining a ““Class D
rotorcraft-load” received no adverse
comments. It is adopted as proposed in
Notice No. 85-8.

Ref: Proposals 4.506, 507, 526, 527, 532,
and 534; Committee III.

Section 43.3 Persons authorized to
perform maintenance, preventive
maintenance, rebuilding, and
alterations.

The proposed amendment would
permit a Part 135 certificate holder that
operates rotorcraft in remote sites to
allow an appropriately trained and
authorized pilot to perform preventive
maintenance as defined in Part 1 of this
chapter and as listed in Appendix A to
Part 43. Commenters strongly support
this proposal. Numerous exemptions to
the current regulations that allow such
maintenance have been in effect for
some time. To date, preventive
maintenance performed under these
exemptions has been extremely
successful without any known misuse
and has resulted in reducing the
operating cost of helicopters operating
in remote areas.

One commenter suggests that the term
“remote area' be further defined to
prevent misuse of the intent of this
authorization. A remote area can be
considered as an area out of the way,
far removed from normal support
services, or not easily accessible by
land or sea. For example, offshore oil
derricks, villages in the tundra area of
Alaska, and mining sites in the upper
Sierra Nevada would normally be
considered remote. Any additional

explanation is not appropriate for the
regulations. Accordingly. § 43.3(h) is
adopted as proposed.

Ref: Proposal 424; Committee III,

Section 43.15 Additional performance
rules for inspections.

When this rule was initially proposed
in Notice No. 85-8, the progressive
inspection was inadvertently omitted.
To correct this error, the word
“progressive' was inserted in
§ 43.15(cj(3) between the words “*100-
hour” and "inspection."

Several commenters recommend that
§ 43.15(c) (2) and (3) be conselidated
into one paragraph and that reference to
aircraft type be changed to ""a powered
aircraft.” Consolidation would not make
the regulation any clearer. Emphasis on
the fact that both reciprocating-engine-
powered aircraft and turbine-engine-
powered aircraft require runups will
help to clarify the intent of the present
rule, which does not explicitly address
turbine-engine-powered aircraft. Thus,
the structure of the proposed rule is
retained.

Commenters also express the view
that the proposal would add confusion
as to who should actually runup and/or
start the aircraft engine to perform the
required runup. As proposed, the
regulation could be interpreted as
requiring that the person who does the
runup be the same person who approves
the aircraft for return to service, even
though that person may not be qualified
to run the engine or engines. The rule
requires that the person approving an
aircraft for return to service be the
person who shall perform the runup to
determine satisfactory performance in
accordance with the manufacturer’s
recommendation. If that person is
qualified to return the aircraft to service,
that person should also be qualified to
perform the runup as required. Two
other commenters recommend that, for
rotorcraft, the person performing the
runup should be a qualified pilot. They
argue that when the engines of a
helicopter with a fully articulated rotor
system are runup, safety dictates that a
pilot should perform that runup in case
the rotorcraft becomes airborne. The
FAA disagrees. Experience has shown
that a mechanic who can approve the
return of the helicopter to service should
be able to safely runup the helicopter,
exercising normal caution and good
judgment. Section 43.15(c) (2) and (3) is
amended as proposed.

Ref: Proposal 429; Committee II1.




Federal Register / Vol. 51, No. 216 / Friday, November 7, 1986 / Rules and Regulations

40693

Part 43, Appendix A—Major Alterations,

Major Repairs, and Preventive
Maintenance

All commenters referring to Part 43,
Appendix A, strongly concur with the
proposal, which would amend the
Appendix by adding routine checks or
replacement of fuel and oil strainers and
filters and magnetic chip detectors
under the category of preventive
maintenance. The changes to Part 43,
Appendix A, are adopted as proposed.

Ref: Proposals 431 and 432; Committee
111,

Section 45.14 Identification of critical
components,

One commenter proposes that the rule
be amended to allow the omission of
markings when the Administrator finds
that a part is too small or that it is
otherwise impractical to mark a part
with any of the information required by
the rule. The regulation for the marking
of critical/life limited components is not
new. The only change is that such
marking must be made permanent and
legible. The FAA has always recognized
that some parts “on condition” and
removed at overhaul due to wear,
tolerance excesses, etc., are not suitable
for permanent marking and do not have
finite lives approved by the FAA.
Further, such parts are not individually
specified in the Maintenance Manual
Limitations or Continued Airworthiness
Document. Thus, such parts need not be
permanently marked. Therefore, § 45.14
is amended as proposed.

Ref: Proposal 433; Committee III.

Section 61.3 Requirement for
certificates, ratings, and authorizations.

It was the intent of the Rotor 5 review
to include authority for Category Il
operations for rotorcraft. The NPRM
inadvertently omitted some of the
changes necessary to implement this
new authorization; therefore, several
changes have been made to the final
rule. One such change is the removal of
the word "airplane” and its replacement
by the word “aircraft" in § 61.3(g).
Another is the addition of Part 135 to the
flush paragraph after paragraph (f)(2).

Section 61.21 Duration of Category Il
pilot authorization.

No public comments were received on
§ 61.21, and the rule is amended as
proposed.

Section 61.55 Second-in-command
qualifications.

The rule will extend the second-in-
command pilot qualifications to include
helicopters that are type certificated for
more than one required pilot flight
crewmember. The proposed rule refers

to “required flight crewmember." One
commenter points out that unless the
word “pilot"” is inserted, the rule could
be construed to include flight engineers.
Since this is not the intent and the
omission of the word “pilot" was
unintentional, the FAA agrees with the
suggestion and the rule is changed
accordingly.

The portion of the rule pertaining to
an "aircraft” simulator has been
changed to "airplane” simulator to
reflect the current rule. The FAA had
proposed to permit the use of an
"“aircraft” simulator; however, the
technology for helicopter simulation has
not developed as rapidly as the
technology for airplane simulation. The
FAA will continue to develop guidelines
for approval of rotorcraft simulation,
and this issue will be addressed in
another rulemaking action.

Ref: Proposal 438; Committee III.

Section 61.57 Recent flight experience:
Pilot in command.

Section 61.67 Category II pilot
authorization requirements.

Section 61.87 Reguirements for solo
flight.

Section 61.105 Aeronautical
knowledge.

Section 61.107 Flight proficiency.

No public comments were received on
§ 61.57, § 61.67, § 61.87, § 61.105, or
§ 61.107, and they are amended as
proposed.

Section 61.113 Rotorcraft rating:
Aeronautical experience,

Regarding the requirements for a
helicopter class rating for a private
pilot’s license, one commenter suggests
that the number of takeoffs and landings
required in paragraph (a)(1)(ii) should be
reduced to five or, alternatively, that the
phrase "en route phase of flight" should
be deleted. According to the commenter,
if each landing/takeoff operation is
separated by an en route phase of flight,
an undue economic burden would be
placed on the student since “the
majority of these operations will be
airport-to-airport.” The commenter also
points out that in some parts of the
western United States, suitable night
landing areas may be separated by
distances in excess of 50 miles.

The FAA has not accepted the
requested change for the following
reason: The proposed aeronautical
experience requirements were discussed
at the conference, and it was the
consensus that these specific experience
requirements are needed to adequately
train and prepare a private pilot
applicant for a class rating in present-

day rotorcraft. It should also be noted
that ten takeoffs and landings are
required for a private pilot's certificate
in an airplane, which is less difficult to
operate than a helicopter. It is the
position of the FAA that, by increasing
the level of aeronautical experience for
helicopters, the agency is promoting
increased levels of safety. The
requirement for ten takeoffs and
landings is therefore adopted in the final
rule.

The phrase "en route phase of flight"
is a necessary part of the regulation,
designed to prevent the applicant from
merely lifting the helicopter above a
given spot, hovering, and then returning
it to that spot to achieve the required
number of takeoffs and landings.
Eliminating the requirement for an "en
route phase of flight" would enable the
applicant to circumvent the need to
demonstrate an ability to maneuver the
helicopter successfully at night in all
phases of flight.

This requirement will not result in an
undue economic burden. Contrary to the
assumption made by the commenter that
the majority of these operations would
be airport-to-airport, a “takeoff and
landing separated by an en route phase
of flight” could be comprised of a
takeoff, a short flight in the vicinity of
the takeoff point, and a landing at the
same place as the takeoff. An example
would be a flight around the landing
pattern. The “‘en route phase of flight” is
intended to relate to the need for certain
piloting skills. Demonstration of these
skills may be accomplished without
flying over long distances. There is
nothing in the regulation that requires an
applicant to fly from one airport to
another. The flight hours and maneuvers
required in paragraph (a)(1)(ii) are
necessary for safety and do not pose an
unnecessary economic burden.
Consequently, the rule is adopted as
proposed.

An objection was raised to the
proposed requirement for 15 hours of
flight instruction in a gyroplane. This
requirement is necessary to ensure a
level of proficiency needed for safe
operation of the aircraft. Accordingly,
the proposed rule is adopted.

Ref: Proposals 448, 449, and 450;
Committee III

Section 61.125 Aeronautical
knowledge.

No public comments were received on
§ 61.125, and it is amended as proposed.

Section 61.127 Flight proficiency.

This section sets forth the operations
that must be performed successfully to
demonstrate the flight proficiency
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required to obtain a commercial pilot
certificate. Among the maneuvers
required for a helicopter commercial
rating is rapid descent with power and
recovery.

A number of objections were received
regarding this rule. The commenters
believe that a strong potential exists for
an inexperienced student to be given a
check ride by a check pilot not
proficient in that particular helicopter.
They express fear that this situation
could lead to an accident in the event
the maneuver is allowed to progress
beyond reasonable limits. They question
the benefit of requiring this maneuver
during a check ride and suggest,
alternatively, that settling with power be
considered accomplished if the
maneuver is signed in the student's log
book by that student’s instructor.

The FAA agrees that this maneuver
may place the student and check pilot at
undue risk. Under present Parts 27 and
29, neither the manufacturer nor the
FAA demonstrates or evaluates entry or
recovery from “settling with power" as
part of the aircraft certification.
Consequently, it is inappropriate to
require the performance of an inflight
maneuver that neither the manufacturer
nor the FAA is required to observe
during aircraft certification.

Delegation to the student’s instructor
of the FAA responsibility for ensuring
that a certain level of flight proficiency
has been attained is not the solution to
this problem. Instead, the applicant must
demonstrate the ability to recognize and
recover from imminent entry into
settling with power, rather than to
actually enter the flight regime from
which it may be difficult to recover.

Accordingly, the final rule
incorporates this requirement.

Ref: Proposal 453; Committee III.

Section 61.131 Rotorcraft ratings:
Aeronautical experience.

A commenter suggests that
commercial helicopter pilot applicants
be required to have instrument flight

raining. The FAA does not agree with
this position for several reasons. First,
most helicopter operations are and will
be conducted in Visual Flight Rules
(VFR) conditions. In addition, the flight
characteristics of rotorcraft are such
that, if weather conditions begin to
deteriorate, a pilot may easily and
rapidly adjust altitude and direction or,
if necessary, find a suitable landing site.
Encountering IFR conditions in a
rotorcraft is therefore not analogous to
the same situation in an airplane, where
suitable landing sites are far less
numerous and altitude restrictions may
be greater. Furthermore, there are fewer
rotorcraft properly equipped for

instrument flight than airplanes, making
training and testing more difficuit.

If a pilot wants to conduct operations
in IFR conditions, the pilot can obtain an
instrument rating. To require all
commercial helicopter applicants to be
trained in instrument flight would pose
an unnecessary burden on the public.

Another commenter objects to the
number of required hours for helicopter
pilot-in-command flight. The commenter
states that the requirements are
reasonable for an upgrade from a
private to a commercial certificate but
excessive for a move from a commercial
airplane to a commercial helicopter
certificate. According to the commenter,
most applicants will need more than 15
hours of flight instruction, and these
hours are more important at this stage
than pilot-in-command time. It is,
therefore, suggested that the
requirements be changed to 35 hours of
flight instruction and 15 hours of pilot-
in-command time.

Two commenters also state that the
requirements for crosscountry helicopter
flight are excessive, especially for those
applicants who already have a
commercial pilot certificate with an
airplane rating. One of the commenters
believes that the act of cross-country
flying is not different in a helicopter
than in an airplane and, therefore, the
requirements should be relaxed for
those applicants who hold a commercial
pilot certificate with an airplane rating.
The other suggests that, since
helicopters are short-haul aircraft
compared to airplanes, the 50 nautical
mile requirement for cross-country flight
should be reduced to 25 nautical miles.

The FAA does not concur with these
suggestions. The requirements are
necessary to demonstrate a proficiency
commensurate with the subject rating.
The current rule, which requires 10
hours of pilot-in-command time for
commercial rotorcraft applicants, is
outdated. In addition, as the world
leader in training helicopter pilots, the
United States is obligated to ensure that
the terms of the International Civil
Aviation Organization (ICAQ)
Convention are met. The requirement for
35 hours of pilot-in-command time is
consistent with ICAQO standards and is
clearly reasonable for operations
conducted by individuals accepting
remuneration for their services.

The cross-country flight-time
experience is introduced in these rules
to align these minimums with ICAO
standards. A cross-country flight in an
airplane is not identical to a cross-
country flight in a helicopter. A
helicopter, with its different flight
characteristics, is more affected by
wind, which must be taken into

consideration during the flight planning
process. The wind effect becomes more
significant over longer distances. In
addition, piloting a helicopter, without
the aid of an autopilot, is clearly more
challenging when the pilot is, at the
same time, attempting tc navigate cross-
country. Thus, the requirement for cross-
country flight for an airplane
commercial certificate cannot be
substituted for the helicopter cross-
country flight requirement.

Another commenter objects to the
aeronautical experience required of an
applicant for a commercial pilot
certificate with a gyroplane class rating.
The FAA agrees with the commenter
that the proposed minimum flight hours
are excessive. The regulation as
proposed would impose the same hour
requirements for a gyroplane class
rating as for a helicopter class rating: 50
hours of flight time in a gyroplane/
helicopter; 15 hours of gyroplane/
helicopter flight instruction time; and 35
hours of pilot-in-command time in a
gyroplane/helicopter. The commenter
has operated under an exemption to the
requirements contained in paragraphs
(b) (3)-and (4) since 1983. The exemption
reduces the respective requirements for
a gyroplane class rating to: 25 hours of
flight time in a gyroplane; 10 hours of
flight instruction in a gyroplans; and 15
hours of pilot-in-command time in a
gyroplane. In granting this exemption,
the FAA determined that the
requirements could be reduced without
adversely affecting safety. The FAA
now reaffirms this finding and has
amended § 61.131(b) accordingly.

Ref: Proposal 454; Committee 11

Section 61.159 Rotorcraft rating:
Aeronautical knowledge.

No public comments were received on
§ 61.159, and it is amended as proposed.

Section 61.161 Rotorcraft rating:
Aeronautical experience.

Proposed § 61.161{b)(4]) is clarified by
adding the word “performing’ before the
phrase “the duties of a pilot in
command." The remainder of § 61.161 is
adopted as proposed.

Section 61.163 Rotorcraft rating:
Aeronautical skill.

The portion of the proposed rule
pertaining to an approved rotorcraft
simulator or training device has been
deleted. Helicopter simulation issues
will be addressed in a separate
rulemaking action.
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Section 61.165 Rotorcraft rating:
Additional category ratings.

Part 61, Appendix A—Practical Test
Requirements for Airplane Airline
Transport Pilot Certificates and
Associated Class and Type Ratings

No public comments were received on
§ 61.165 or Appendix A. They are
amended as proposed.

Part 61, Appendix B — Practical Test
Requirements for Rotorcraft Airline
Transport Pilot Certificates With a
Helicopter Class Rating and Associated
Type Ratings

The phrase "ground control approach”
in proposed paragraph 1li(c) has been
changed to “surveillance or precision
radar approach" to agree with the
terminology used in the Airman's
Information Manual.

One commenter suggests that in
paragraph I{d), the phrase “in
accordance with operating limitations”
be changed to "in accordance with the
Rotorcraft Flight Manual procedures.”
The commenter notes that power
assurance procedures are not operating
limitations and are placed in the
Rotorcraft Flight Manual in the normal
procedures or performance section. The
comment is valid, and the language of
the final rule has been changed
accordingly.

The utility of requiring circling
approaches as part of the practical test
requirements for rotorcraft airline
transport pilot certificates was the
subject of another comment. The
commenter suggests deleting section
11I(d) based on the view that a circle-to-
land maneuver after completion of an
instrument approach is remarkably
simple and hazard free.

The FAA does not accept this
argument. Performing the circle-to-land
maneuver after completion of an
instrument approach procedure may not
always be simpler in a helicopter than it
is in an airplane, depending upon the
airport environment, weather, and other
traffic. A circling approach basically
involves different procedures than
straight-in approaches. It is, therefore,
appropriate for the FAA to require a
demonstrated proficiency in executing
the maneuver.

A number of commenters strongly
object to other maneuvers and
procedures required for rotorcraft airline
transport pilot ratings. They question the
safety and practicality of performing
such maneuvers as simulated engine
failure and autorotative landings during
takeoffs and landings; settling with
power; and demonstration of certain
emergency procedures. They argue that
the FAA inspector on a check ride may

be inexperienced with the aircraft and,
therefore, might not be able to ensure a
safe recovery from these procedures.
One commenter also notes that some
insurance companies specifically
exclude coverage of the aircraft if
autorotative landings are involved. The
commenters suggest that these
maneuvers not be required during a
check ride but, rather, that they be
considered accomplished if there is an
indication in the student's log book by
that student's instructor pilot that, the
student has demonstrated adequate
proficiency.

As mentioned in the discussion under
§ 61.127, the FAA agrees that settling
with power should not be a requirement
for any flight check. Therefore, the
requirement of proposed Part 61,
Appendix B IV(b), has also been
changed so that the applicant need only
demonstrate a recognition of and
recover from imminent flight in the
regime referred to as “settling descent
with power."

The FAA maintains that all of the
other maneuvers and procedures
specified in Part 61, Appendix B, should
be performed as part of the check ride. It
is the responsibility of the FAA to
ensure that an applicant for a particular
rating is sufficiently competent to
maintain a high degree of safety
throughout all flight regimes. The
standards are even higher for those
certificates that enable the successful
applicant to offer services for financial
remuneration. Thus, it would be
inappropriate for the FAA to delegate
this responsibility and only require a log
book entry by a flight instructor
indicating adequate proficiency.

Furthermore, FAA flight inspectors
are trained for flight check duties in the
category of aircraft in which they
conduct flight checks. Also, if an aircraft
insurer objects to the routine
performance of certain procedures, such
as autorotative landings, a one-day
waiver can usually be obtained to
enable the applicant to take a flight
check ride. Finally, if a maneuver or
procedure is too dangerous for
performance in the aircraft, a
prohibition against such activity will
appear in the flight manual. Therefore,
this maneuver or procedure would not
be required in that Particular aircraft.

Ref: Proposals 434, 456, 458, 463, 464,
486, and 471 through 480; Committee III.

Section 91.2 Certificate of
authorization for certain Category II
operations,

No comments were received on the
proposal to amend § 91.2 to afford small
helicopter operators the opportunity of
applying for Category II instrument

approach authorization. To clarify the
application of § 91.2, the proposed
language is revised in the final rule by
substituting the word “aircraft” for
“airplane"” and by deleting the phrase
“and helicopters,” thereby excluding
large helicopters as well as large
airplanes from the authorization to
deviate from the applicable
requirements for Category II operations.

Section 91.23 Fuel requirements for
flight in IFR conditions.

Section 91.23 requires 45 minutes of
reserve fuel for all aircraft operating in
IFR conditions and ceiling and visibility
requirements of 2,000 feet and 3 miles
for determining if an alternate airport is
needed. The proposal contained in
Notice No. 85-8 would reduce the IFR
reserve fuel requirement for helicopters
from 45 minutes to 30 minutes. It would
also lower the minimum ceiling from
2,000 feet to 1,000 feet and lower the
visibility minimum from 3 statute miles
to 1 statute mile as criteria for
determining if an alternate airport is
needed.

Five of the seven commenters
expressing views on this proposal fully
support the proposed changes. One
commenter, however, opposes the
proposal, not only for lowering fuel
reserve from 45 minutes to 30 minutes
for helicopters, but for reducing the
ceiling and visibility requirements used
to determine whether an alternate
airport is needed. This commenter
expresses the view that the proposal
would not only provide hittle usefulness
to the helicopter operator, but would
significantly lessen the degree of safety
that exists with the current rules. The
commenter suggests that helicopter
operators do not need relief from the
fuel requirement rules in § 91.23 for
flight in IFR conditions but would be
better served by modifying § 91.83
concerning alternate airport selection
requirements. A suggested amendment
to § 91.83 to accomplish this
recommendation was proposed.
Amendments to § 91.83 were not
considered in Notice No. 85-8; therefore,
any changes affecting the substance of
that section are not within the scope of
this rulemaking.

Another commenter, though
supporting the reduction of the required
fuel reserve to 30 minutes for
helicopters, questions the reduction of
the ceiling and visibility requirements
that determine the need for an alternate
airport.

The FAA has sufficient experience
with operations conducted under
Special Federal Aviation Regulation
(SFAR) 29, which reduces the required
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fuel reserve to 30 minutes for
helicopters, to conclude that such a
reduction will not lower the level of
safety that has been established. This
proposal would allow operators greater
flexibility and utilization of their
helicopters in the IFR environment.
Accordingly, § 91.23(a)(3) is adopted as
proposed.

The guestion of weather minimums
defined in paragraph (b)(2) has been
analyzed in some detail. Subsequent to
the recommendations developed at the
Rotorcraft Regulatory Review
Conference and Review Meeting, the
FAA undertook an investigation to
examine methods of providing a data
base of weather information pertinent to
the requirements and qualifications for
alternate airports. The increased risk of
ceilings and visibilities falling below
landing minimums at several U.S. cities
was quantified as a function of lowered
visibility and ceiling requirements
defined in paragraphs (b)(2) (i) and (ii).
The study utilized climatology data and
weather deterioration models to
calculate the probability that an airport
would be below precision and
nonprecision approach minimums. This
investigation and study resulted in a
report entitled “Weather Deterioration
Models Applied to Alternate Airport
Criteria," dated September 1981 (FAA-
RD-81-92). The report reaches several
preliminary but convincing conclusions.
One of these directly related to the
limitations defined in § 91.23(b)(2) is:
“Any reduction in alternate airport
requirements should be offset by
limiting the duration of the flights for
which the reduced requirements apply.
It is recommended that reduced
requirements only apply to flights whose
flight time is two hours or less.” The
proposal in Notice No. 85-8 to reduce
the ceiling and visibility requirement,
however, has no such limitation of flight
time as considered necessary by the
report. In light of this evidence, the
ceiling and visibility requirements for
helicopters contained in paragraphs
(b)(2) (i) and (ii) remain unchanged from
the previous rule.

Ref: Proposals 483 and 484; Committee
1L

Section 91.116 Takeoff and landing
under IFR: General.

No unfavorable comments were
received on the proposal to amend
§ 91.116 to establish a separate takeoff
minimum of one-half mile visibility for
helicopters. One commenter writing on
this section recommends that takeoff
minimums be established for all Part 91
operations as are landing minimums
under this section. Such a suggestion is

not a part of the rotorcraft review and is
outside the scope of this rulemaking.
Ref: Proposal 494; Committee III

Section 91.171 Altimeter system and
altitude reporting equipment tests and
inspections.

No comments were received on the
proposed changes to § 91.171, and the
rule is amended as proposed.

Part 91, Appendix A—Category II
Operations: Manual, Instruments,
Equipment and Maintenance

One of the purposes of the Rotor 5
rulemaking was to enable rotorcraft to
perform Category II operations. In the
NPRM, changes that would have made
this new authority possible were
inadvertently omitted. These changes
are now included in the final rule. In
Part 91, Appendix A, this change has
been accomplished by removing the
word “airplane" and replacing it with
the word “aircraft” wherever “airplane”
appears.

Section 133.1 Applicability.

One comment was received regarding
the rotorcraft external load operations
requirements of paragraph (c)(4). The
commenter suggests eliminating the
requirement for a Rotorcraft External-
Load Operator Certificate for customer
acceptance flights. The commenter
argues that it is not logical for the FAA
to eliminate the requirements for a
Rotorcraft External-Load Operator
Certificate during the development
phase and demonstration of compliance
with requirements of Parts 27, 29, and
133 and continue to require a Rotocraft
External-Load Operator Certificate for
customer acceptance flights. The FAA
disagrees with this reasoning. When a
marniufacturer offers such rides to the
public, a higher degree of safety should
be required. These customer passengers
have a right to know that the safety of
the flight on which they are about to
embark has been reviewed by the FAA.
The language proposed for paragraph
(c)l(4) is therefore adopted in the final
rule.

Section 133.1(c)(5), as proposed,
reiterated the exclusion of air carriers
from rotorcraft external-load
certification rules. The FAA has
eliminated this exclusion from the final
rule for the following reasons. The
exclusion eliminates the applicability of
all of Subpart B. Contained within
Subpart B is § 133.19(a)(2), which
requires aircraft to meet certification
requirements of Subpart D, including
§ 133.43, Structures and design.
Similarly, neither § 133.21 nor § 133.23
would be applicable to air carrier
operators conducting external-load

operations. It would therefore be
possible for a pilot who had met the
proficiency and skill requirements under
Part 135 to not have the experience,
knowledge, and skill required to conduct
safely an external-load operation under
Part 133.

This is not the intent of the regulation.
Air carrier and external-load operations
are so dissimilar in function that a
separate pilot certification process
should be required of an air carrier
when requesting external-load approval.
For this reason, the proposed
§ 133.1(c)(5) has been deleted from the
final rule.

Regarding proposed § 133.1(c)(6), one
commenter suggests that only external-
load operations conducted by a U.S.
military organization for purely military
purposes or for operations that cannot
be conducted by a certificated
commercial operator be exempt from the
certification rules, The commenter cites
a growing trend of use of public aircraft
in competition with bona fide
certificated commercial operators that is
placing commercial operators at an
alleged unfair disadvantage. The
commenter further claims that when
operations that could be performed by a
commercial operator within the limits of
his certificate are performed by the
military, the public is entitled to the
same level of safety. The commenter
also suggests that the exclusion be
removed from all other operators of
public aircraft when conducting
external-load operations.

In response to these suggested
changes, the FAA notes that according
to section 601 of the Federal Aviation
Act of 1958, the Administrator is
empowered to promote safety of flight of
“civil aircraft,” defined in section
101(17) of the Act as “any aircraft other
than a public aircraft.” Thus, public-use

" aircraft are, by definition, already

excluded from § 133.1. The language of
proposed § 133.1(c)(6) is not a change in
existing regulations; it merely makes
explicit the exclusion of public-use
aircraft from applicability. The rule is
adopted as proposed and renumbered as
§ 133.1(c)(5).

The number of persons to be carried
in Class D rotorcraft-load combinations
(§ 133.1(d)) is an issue for several
commenters. One commenter states that
“person” should be changed to
“persons” so that the rule would provide
for more than one person to be hoisted
into and out of helicopters. The
commenter, however, adds that these
persons should be hoisted one at a time.

The rule, as written, does not limit the
number of persons that can be hoisted
into and out of helicopters. Therefore, no
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change to the rule is necessary to
respond to the commenter’s point.

Regarding the number of persons that
can be carried at one time, the FAA
does not want to place any restrictions
on this number at the present time. (See
additional discussion on this issue in
relation to proposed § 133.35(b)).

Ref: Proposals 4, 506, 507, 526, 527,
532, and 534; Committee IIL

Section 133.11
Section 133.13
Section 133.21
Section 133.23

Section 133.25
certificate.

Section 133.27 Availability, transfer,
and surrender of certificate.

Certificate required.
Duration of certificate.
Personnel.

Knowledge and skill.
Amendment of

Section 133.31 Emergency operalions.

No public comments were received on
§ 133.11, § 133.13, § 133.21, § 133.23,
§ 133.25, § 133.27, or § 133.31; they are
amended as proposed.

Section 133.33 Operating rules.

A commenter suggests a new
paragraph for this section. The purpose
is to exclude the flight operations checks
in § 133.33(c)(4) to (8) if the external
load is to be moved only a short
distance and at translational speeds just
above a hover. The stated rationale is
that loads are often carried only
vertically with little or no horizontal
movement. The commenter argues that
the requirement for forward flight tests
to determine controllability is
superfluous and unnecessary in these
cases.

The FAA does not agree that the
suggested additional paragraph is
needed. Revised § 133.33(c) clearly
states that those flight-operational
checks will be required “as the
Administrator determines are
appropriate to the rotorcraft-load
combination." Those flight tests that are
“superfluous and unnecessary” would
not be required.

The requirement in § 133.33(d)(1) for
submitting and gaining approval for a
plan for each rotorcraft external-load
operation over congested areas presents
problems for one commenter, who
claims that much business would be lost
to ground-based competition while the
rotorcraft operator attempts to comply
with the regulation. The commenter
notes that the detail contained in the
proposed regulations is more
appropriate for an advisory circular or
handbook. If some type of plan is
deemed necessary, the commenter
suggests that the helicopter operator be
required to submit to the FAA district

office a plan that provides details of
steps to be taken to conduct the
operation without hazard to persons and
property. The plan should be given to
the district office before the operation,
and the chief pilot or assistant chief
pilot would have to certify that the
operation would be conducted safely.

The FAA is responsible for developing
procedures designed to ensure that
external-load operations over congested
areas are conducted safely and, through
inspection and surveillance activities, to
make certain that such procedures are
followed. The FAA cannot delegate this
oversight responsibility to those who
actually conduct the operations, and
consequently, has not adopted the
suggested change.

The FAA also disagrees with the
statement that the regulations go beyond
the scope of a normal rulemaking and
are more appropriate for an advisory
circular or handbook. On the contrary,
the regulation provides only guidelines
on the types of components comprising a
plan of the kind required. Details
regarding specific information to be
included in each component of the plan
would be more appropriately the subject
of an advisory circular or handbook. As
for the issue of delay, the FAA will
attempt to act on any submitted plan in
an expeditious manner; however, the
FAA cannot compromise safety to
promote any given helicopter operation.

One commenter finds the language of
§ 133.33(f) too restrictive and suggests a
change so that a person could conduct
operations under IFR within the confines
of a control zone when under the terms
of a special VFR clearance or otherwise
specifically approved by the
Administrator. The rationale is that an
external-load operation conducted in
IFR conditions within a control zone is
viable and safe under the terms of a
special VFR clearance.

The FAA does not agree. The conduct
of an external-load operation in IFR
conditions is of sufficiently high risk
that the FAA reserves the right to
approve each operation. In fact, to
clarify that the rule applies to all
operations conducted under IFR and not
only those in IFR meteorological
conditions, the final rule has been
changed to read “under IFR" instead of
“in IFR conditions."

Finally, it should be noted that the
operator has not been precluded from
conducting operations under the terms
of a special VFR clearance. However,
approval from the Administrator will be
required for a special VFR clearance to
conduct external-load operations.

One commenter proposes the deletion
of subparagraph (e) because, it is
argued, § 91.119(d) specifically excludes

helicopters from "hard numbers.” The
FAA chooses not to delete this language
because it serves as a clarification of the
§ 133.33 rules as they pertain to
helicopter operations. The language of

§ 133.33 is consistent with § 91.119(d).

Section 133.35 Carriage of persons.

One commenter proposes the
following addition to § 133.35(a):

*(5) Is a person which forms a part of
or is associated with a Class D external-
load.”

This language is redundant with the
provisions already in the rule. The
language proposed in Notice No. 85-8
clearly permits a person to be
associated with a Class D external-load.
The final rule, therefore, is adopted as
proposed.

There were a number of comments on
§ 133.35(b) regarding the persons to be
carried as a Class D load and the
distance over which they can be
transported. One commenter states that
there should be restrictions on how
many persons should be carried at a
time, suggesting that the number be
limited to one. Others object to the
carriage of any person in a hoist outside
the aircraft for any distance.

In contrast, one commenter proposes
an exclusion from paragraph (b) for
those operations where persons are
carried externally but are not intended
to be hoisted inside the helicopter, such
as the transfer of workers from a boat
alongside a well-head to the well-head
proper. Another commenter claims that
it is too restrictive to limit a Class D
load to one person, citing the successful
experiments with 10-man Billy Pugh nets
in rescue operations.

Proposed § 133.35(b) has been deleted
on the basis that it is too restrictive to
implement a blanket restriction on the
number of persons carried as a Class D
load and the distance over which these
persons can be carried. Rather than
specify limits in a regulation, the FAA
will give appropriate guidance for Class
D external-load operations to FAA
district offices. The conditions under
which an operator can carry persons
externally will be included in that
operator's approved Operations
Specification. Proposed § 133.35(c) has
been redesignated as § 133.35(b) in the
final rule,

Ref: Proposal 532; Committee IIL

Section 133.37 Crewmember training,
currency, and testing requirements.

No public comments were received on
§ 133.37. However, there is a potentially
confusing use of the terms “‘class™ and
“type” in paragraph (c) in conjunction
with external-load operations. The
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operation referred to relates to a
particular class of external-load
operation in a particular type of aircraft.
No class of aircraft is intended to be
specified. Accordingly, the rule has been
amended to clarify the intent. Also, the
proposed requirement for testing within
the past 12 calendar months has been
deleted.

Section 133.41 Flight characteristics
requirements.

No public comments were received on
§ 133.41, and it is adopted as proposed.

Section 133.45 Operating limitations.

One commenter notes that the
proposed rule would eliminate all
multiengine helicopters certificated
under Part 27 and those certificated as
Category B under Part 29 from
conducting Class D operations. The FAA
has considered this effect; however, the
appropriate level of safety dictates a
higher standard of airworthiness
requirements for conducting Class D
operations. Therefore, the rule requires
multiengine Category A rotorcraft for
Class D operations.

Section 133.47 Rotorcraft-load
combination flight manual.

Section 133.51 Airworthiness
certification.

Section 135.1 Applicability.
Section 135.23 Manual contents.

Section 135.39 Management personnel
qualifications.

Section 135.117 Briefing of passengers
before flight.

No public comments were received on
§ 133.47, § 133.51, § 135.1, § 135.23,
§ 135.39, or § 135.117, and they are
adopted as proposed.

Section 135.159 Equipment
requirements: Carrying passengers
under VFR at night or under VFR-over-
the-top conditions.

One commenter, noting that the
requirements of § 135,159 serve to
underline the need for training of
helicopter pilots in instruments,
proposes that a radio altimeter with a
visual or aural warning be required in
addition to gyroscopic flight
instruments. No justification other than
the need for instrument training is given
by the commenter. No safety
justification is given for the proposal.
Further, requirement of such a radio
altimeter was not included in Notice No.
85-8, and the public has not had the
opportunity to comment on an item of
equipment that could have a
considerable economic impact on some

helicopter operators. Accordingly, the
proposal is not accepted.

Another commenter points out that
the proposed amendment to § 135.159 is
somewhat confusing and does not
completely solve the problem of
determining what instruments are
appropriate for the safe operation of
helicopters under VFR at night. The
FAA agrees, and the organization for
§ 135.159 has been modified. Though the
regulation adopted is basically the same
as proposed in Notice No. 85-8, the rule
as adopted has been clarified to provide
a clear and more meaningful
presentation of the requirements.

Ref: Proposal 552; Committee III.

Section 135.167 Emergency equipment:
Extended overwater operation.

No adverse comments were received
on the proposal. One commenter,
however, expresses concern that the
proposed regulation did not recognize
the high incidence of puncturing of
liferafts on ditching. That commenter
believes the text should stipulate an
adequate design requirement versus the
number of passengers anticipated.
Proposed language was offered as an
addition to the proposal to ensure that
there were no sharp projections on the
aircraft that might puncture survival
equipment. The FAA has determined
that this is not necessary. This
regulation must be read in context with
all of the regulations in this chapter,
particularly those certification
regulations for design requirements for
aircraft and equipment. Such basic
design requirements are adequate to
ensure inadvertent puncturing of
survival equipment or difficulties that
could arise during a ditching situation.

Paragraph (b)(3)(i) was revised by
deleting the word “approved.” The FAA
will provide guidelines forthe contents
of survival kits through advisory
material rather than set specific
standards to which all kits should
conform. Air Carrier Operations Bulletin
9-59 provides such guidance. Section
135.167 is adopted as revised.

Ref: Proposal 555; Committee IIL

Section 135.173 Airborne thunderstorm
detection equipment requirements.
Section 135.181 Performance
requirements: Aircraft operated over-
the-top or in IFR conditions.

No public comments were received on
§ 135.173 or § 135.181, and they are
adopted as proposed.

Section 135.223 IFR: Alternate airport
reguirements.

This proposal reduces helicopter fuel
reserve requirements from 45 minutes to

30 minutes for flights in IFR conditions.
It is closely related to proposed § 91.167
concerning fuel requirements for flight in
IFR conditions. The commenters who
oppose the reduction of such
requirements in Part 91 also oppose the
proposed change in the operating rules
of Part 135. However, the majority of
commenters strongly support the
proposal. As previously stated, the FAA
has gained sufficient experience in
SFAR 29 operations to conclude that
reducing the required fuel reserve to 30
minutes for helicopters will not
compromise safety. Accordingly,
§ 135.223 is adopted as proposed.

Ref: Proposal 562; Committee IIL

Section 135.227 lIcing conditions:
Operating limitations.

No adverse comments were received
on this proposal to amend § 135.227 to
allow helicopters to fly in icing
conditions when the aircraft has been
type certificated and appropriately
equipped for operations in icing
conditions. In this regard, it should be
noted that at least one helicopter is now
so certificated. Thus, it is appropriate to
amend the operating rule to allow the
use of such helicopters in icing
conditions. Section 135.227 has been
amended accordingly.

Ref: Proposal 564; Committee IIL

Section 135429 Required inspection
personnel.

One commenter objects to proposed
§ 135.429(d), arguing that a person
whose competency as a mechanic has
not been certified should not be
performing maintenance on or
inspecting an air carrier aircraft. The
commenter does not agree with the
argument that remote area operations
require unique and innovative
accommodations to allow a pilot to
perform such inspections on helicopters.

The FAA disagrees. The pilot training
under the regulations for utilization of
this section requires the same level of
competency as an inspector at the home
base to ensure safety in all
circumstances, particularly in the unique
situations that may arise at “remote"
localities. In addition, the remaining
requirements of this section ensure that
the procedures developed for this
situation are tightly controlled. Another
commenter suggests that “remote areas™
be further defined. This issue has been
discussed in conjunction with the
proposal affecting § 43.3. Section
135.429(d) is adopted as proposed.

Ref: Proposal 568; Committee III.
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Economic Summary

The revised rules are expected to
have immediate economic impact. All
costs and savings data have been
inflated ? to 1985 dollars from the
original 1982 dollars data appearing in
the regulatory analysis for the NPRM.
These data were derived by the FAA
from estimates of industry conditions in
late 1981 obtained by research on
representative operator groups
(operating under Parts 91, 133, 135, 137
and 141), which comprise the rotorcraft
industry. A 5 percent profit margin
factor was used to derive increased
profits and lost profits from revenue
increases or decreases, respectively.
Cost savings are presumed to increase
profits by an equal amount.

! The Department of Commerce's December 1985
implicit price deflator for the period 1982-1985 was
used to inflate the costs and savings data for this
analysis.

The 43 regulatory changes in Notice
No. 85-8, which were determined to
have a negligible or no technical impact,
and consequently a negligible or no
economic impact, are listed in Table 2,
“Rotorcraft Regulatory Review Program
Notice No. 85-8 Rule Changes Having
Negligible Or No Economic Impact.”
Many of these changes are either
editorial or clarifying in nature. In
addition, some changes incorporate into
regulations what has become the current
practice of the FAA or industry. The
assessment of their economic impacts is
based on current industry practice,
agency experience, and the explanations
given under each rule change in the
preamble for this rule. No estimates of
specific costs or savings are made for
these groups of proposals, and the
proposed changes are not further
discussed in the economic evaluation
except where referenced in the table to

Appendix A. Additional discussion to
that given in the preamble for those
eight referenced changes is given in
Appendix A of the Regulatory
Evaluation.

The remaining operation and
maintenance changes in Notice No. 85-8
are determined to have an impact, but
the impact is not considered to be major
under the procedures and criteria
prescribed by Executive Order 12291 or
significant under the Department of
Transportation Regulatory Policies and
Procedures (46 FR 11034; February 26,
1979), and the changes will not have a
significant economic impact on a
substantial number of small entities. A
discussion of and tables for the benefits
and costs (savings] of the eight changes
shown in Table 1 and a regulatory
flexibility determination for the impacts
on small business entities for each of the
four changes having an adverse
economic impact are presented below.

TABLE 1.—COST AND SAVINGS OF NOTICE NO. 85-8 RULE CHANGES HAVING AN ECONOMIC IMPACT

FAR section and rule changes

Industry cost (savings)

Principal reason(s)

Part 43: Appendix A: Major alterations; major ($481,000 recurring annual cost decrease) (525,000 annual | Reduced expense 1o transport and use mechanics in remote areas; reduced

repairs and preventive maintenance. profit increase). rolorcraft downtime.

91.23: Fuel requirements for IFR flight ...| ($542,000 recurring annual cost decrease) Reduced costs from carrying less fuel

133.021: Pilots ($537,000 g annual cost o ) Reduced cost from not having 10 transport chief pilot to field locations.

133.41: Fiight ch S req ($380,000 recurring annual cost decrease) ($2,100 annual | Reduced ber of op: | fight L

increase).

133.51; Alrworthiness COrtifiCaton ............... e ($116,000 annual cost decrease) ($10,000 annual profit | Reduced paperwork and administrative costs.
increase).

135.159: Equip quil ns $681,000 one-time cost | , $70,000 ring annual | Py and installation of Attitude and + g indi for now
cost, $3.400 one-time lost profit, $18,000 annual lost P Exemption 26858. Mai cost for i ts; one-
profit time loss for i d with install annual loss for some

: - stopping night flight d of purchasing
135.173: Airb thund o equip- | $153,000 one-time cost increase, $16,000 recurring annual | Purchase, installation and i of th
ment requirements. cost . (TDX) D It is equip ing intent and requirement of rule
hange for NOW OpX 9 i

135.429: Required inspection p $117,000 one-time cost? ($281,000 recurring annual cost | Relieved work requi for work done at remote areas or sites. One-time
decrease) or ($262,000 net annualized cost decrease—10 cost for some operators 10 install more ive sy of mai ]
years, 10 pct capital recovery).

! This estimate can from no cost to industry estimate shown: The decision to install TDX or to cease d ds on the iling th in
muuummgymwmmmwmwmmmngwm mmmﬂmmmﬁum

= :nwo&“m‘:'zw accrues 10 a hmited hcv; of Hors ¢ y ut E mp mp&mmmm g:as.dn(-)g)’mm’y)s&'gl(ma n‘uzm

expected recumng costs for them ot be incurred. - s rtie? A pEnEISen h simost

TABLE 2.— ROTORCRAFT REGULATORY TABLE 2.— ROTORCRAFT REGULATORY TABLE 2.— ROTORCRAFT REGULATORY
REVIEW PROGRAM ReViEW PROGRAM—Continued Review PrRoGRAM—Continued
[Notice No. 85-8 Rule changes having negligible or no [Notice No. 85-8 Rule having negligible or no [Notice No. 85-8 Rule having negligible or no
8conomic impact] )
FAR Section Economic impact FAR Section Economic impact FAR Section Economic impact
FAR Part 1: 1.1.....| No impact—definition. 61159 .........| Negligible costs.
FAR Part 43: 61.161 Negligible saving:
433 Impact d with Part 43 Appendix 61.163 ................| Negligible costs (Aiso see Appendix A in Impact—optional  standard—see
A this evaluation). 1331 (Also see Appoendix A in this
BB il Negiigible costs. 61.165....... No impact. evaluation).
FAR Par 45: Negligible costs (Also see Appendix A in pendix A No impact—ciarification. 133.39 .| No impact.
4514, this ion). Appendix B Negligible costs (Also see Appendix A in 133.45 Negligible savings.
FAR Part 61: this evaiuation, .., No impact—clantication (see 133.45).
8156 cesiiisins | Negligible costs (Aiso see Appendix A in | FAR Part 91: g
this evaluation). 912, NO iMPpACE. 1351 Negligible saving:
|3 fl 7 AR A No impact—clarification. 91116 Neglig 135.23 No impact
61.87....... .| Negligible costs. AT e Negligible costs. 135.39.....con.........| Negligible savings.
61.105 ... .| Negligible costs, FAR Part 133 135.117...cooc.... Nogligible savings.
61107 ..............| Negligible costs. 1331 Negligible savings. 135,167 .............| Negligible costs (Also see Appendix A in
61113 .............| Negligible costs (Also see Appendix A in 1330 i No impact—ciarification. this evaluation).
this evaluation), 133.13......c.ccoe...| NO impact—ctarification. 135.181 Neglig g
61.125 ... Negligible costs. 13323 Negligible savings. 135223 Negligibi
61.127 ... .| No impact. 13325 No impact—ciarifi (see 133.51). 135.227 No impact .
61.131 g 133.27 ..........| No impact—clarification (see 133.25).
13331 il No impact—ciarification,
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Benefits and Costs (Savings)

In addition to editorial changes to and
clarification of the present regulations,
benefits are likely to accrue from other
changes in this notice. Five changes
(Part 43, Appendix A; §§ 91.167, 133.21,
133.41, and 133.51) will provide
operational and maintenance cost
savings to Parts 91, 133, and/or 135
operators. Three changes will cause
incurring of new costs. One of these,

§ 135.429, has an initial one-time cost
but will provide a net annual cost
decrease through relieved inspection
work requirements. The other two,

§§ 135.159 and 135.173, increase
passenger safety. The costs of these will
impact Part 135 operators currently
provided relief from the present
regulations by using Exemption 2695B.

For a complete discussion of the
above, see the copy of the economic
evaluation in the Docket, or request a
copy from the individual listed under
“FOR FURTHER INFORMATION CONTACT."”

International Trade Impact Analysis

With the exception of three negligible
cost changes that affect both airplanes
and rotorcraft, this rulemaking action
implements changes to the regulations
governing only the operation and
maintenance of rotorcraft in the United
States. It should not impact U.S. services
in foreign countries nor have a
significant impact on foreign services in
the United States. In regard to foreign
services, for one example, persons
authorized to conduct operations in the
United States as a foreign air carrier are
issued operations specifications in
accordance with the requirements of
Part 129 of the Federal Aviation
Regulations. Therefore, the FAA cannot
discern what impact, if any, this
regulation would have on international
trade.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure, among other things, that small
entities are not unduly affected by
Government regulations,

The RFA requires agencies to prepare
regulatory flexibility analyses of rules
that may have a “significant economic
impact on a substantial number of small
entities." Thus, the first step in
conducting a regulatory flexibility
analysis is to determine whether any
rule change has a significant economic
impact on a substantial number of small
entities. The number of businesses and
all other estimates used in the following
determination have been derived from
information and data obtained through

industry research on representative
rotorcraft operators.

Three changes—§ 135.159, Equipment
requirements; § 135.173, Airborne
thunderstorm detection equipment; and
§ 135.429, Required inspection
personnel—impose an additional cost
on some Part 135 operators. The cost
imposed by the three changes is due to
the planned expiration of FAA
Exemption 2695F and the impact of its
removal on those operators now holding
the exemption. By examining the
exemption holding status of the
rotorcraft operators now eligible for
relief from the particular rule
requirement, two tests can be used to
determine whether or not a substantial
number of them are significantly
impacted.

The RFA requirements are triggered if
34 percent of the operators using the
exemption to meet the requirements of
§ 135.159 (96 operators out of an
estimated 286 who conduct night
operations) incur an annualized cost
increase greater than $3,300. As further
explained below, the analysis indicates
that these conditions are not met for any
of these changes.

Section 135.173 Airborne thunderstorm
detection equipment requirements.

Although the rule change will be
relieving because the requirement for
thunderstorm detection equipment for
VFR operations has been modified to
allow helicopter flight without the
equipment under certain conditions, one
group of small rotorcraft operators will
be adversely affected. These are the
operators who use Exemption No. 2695F,
which permits the operation of rotorcraft
of ten passenger seats or more under
VFR (day or night) without
thunderstorm detection equipment.

An estimated 41 small operators own
or operate rotorcraft with 10 or more
passenger seats. An estimated 9 of these
41 use the exemption and are directly
affected, but only 8 will incur an
annualized economic impact greater
than $3,300 when the exemption is
removed.? Because these six comprise
only 15 percent of the affected
population, a regulatory flexibility
analysis of the exemption from the
requirements of § 135.173 is not
required.

2 The analysis was measured with information
obtained from industry research made for a stricter
rule proposal removing the exemption for this FAR,
and the estimate is therefore conservative; that is,
the magnitude of impact for each operator is
expected to be less.

Section 135.429 Required inspection
personnel.

Currently, a limited number of small
operators of rotorcraft with passenger
seating configurations of 10 seats or
more use the exemption, which permits
such operators to utilize the
maintenance requirements of
§ 135.411(a)(1) for 9 passenger seats or
less instead of § 135.411(a)(2) for their
rotorcraft. When the exemption is
removed, these operators may incur
costs to install a more extensive system
of maintenance for 10 plus passenger
rotorcraft, but the change to § 135.429
will also retain most of the annual
benefits that these operators achieved
under the exemption to § 135.411(a)(2).

An estimated 41 small operators own
or operate rotorcraft with 10 passenger
seats or more. Six of these use the
exemption and will be directly affected
when the exemption is removed. Even if
all six incurred an annualized economic
impact greater than $3,300, these six
would comprise only 15 percent of the
affected population. Therefore, a
regulatory flexibility analysis for
removal of the exemption from the
requirements of § 135.411(a)(2) is not
required.

Section 135.159 Equipment
requirements: Carrying passengers
under VFR at night or under VFR over-
the-top conditions.

This rule requires that, for § 135.159,
FAA Exemption No. 2695B be rescinded.
The exemption permits the operation of
rotorcraft with a maximum certificated
takeoff weight of 6,000 pounds or less at
night under VFR without the following
instruments:

(a) Slip skid indicator;

{(b) Gyroscopic bank and pitch
(attitude) indicator; and

(c) Gyroscopic direction (heading)
indicator.

An estimated 254 small operators
conduct night operations and have one
or more of the subject size aircraft in
their fleet. Of these 254 operators, an
estimated 104 would be directly affected
by removal of the exemption. However,
further industry research indicates that
of the 120 operators who use the
exemption, only 59 will experience an
annualized cost greater than $3,300
when the exemption is removed.
Because these 59 operators comprise
only 23 percent of the 254 operators who
are subject to the proposed regulation
(they fly at night), a regulatory flexibility
analysis is not required for removal of
Exemption No. 2695F from the
requirements of § 135.159.
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In addition to the abave economic
impacts, the final rule is expected to
have beneficial effects on many small
businesses. These also are discussed in
detail in the Regulatory Flexibility
Analysis contained in Appendix B of the
Regulatory Evaluation which has been
placed in the docket. A summary of
these beneficial effects follows.

Section 133.21 Personnel.

The objective of these rules is to
eliminate external-load accidents due to
inadequate pilot competence in
performing particular operations. Two
methods of ensuring such pilot
competence (which can be combined)
are to require experience, such as
through a “trainee” pilot working a
certain amount of time with a
“qualified” pilot, and through pilot
testing by a qualified examiner. The
proposal would permit pilot testing to be
carried out by FAA employees,
designated examiners, or individuals
within the particular company
performing the external-load operation.
Present regulations provide for such
testing only by the Chief Pilot.

An estimated 179 external-load
operators are potentially affected by this
rule. Almost all may be assumed to be
small. Benefits may be considered
roughly proportional to fleet size,
although variations may be expected
due to operating territory and other
factors. Therefore, to the extent that
small operators have smaller fleets than
large ones, the $481,000 projected annual
cost savings may be expected to
average no more than $2,687 per
affected operator.

Industry research indicates that over
40 percent of Part 133 certificate holders
also hold Part 135 certificates. The total
fleet size distribution of Part 133
operators is unknown. Regardless of
whether or not it resembles the
distribution of the Part 135 fleet. The
relatively high maximum average impact
suggests that the threshold of economic
impact significance could very well be
exceeded by one-third of the potentially
affected small operators.

Section 133.41 Flight characteristics
requirements.

The objective of these rules is to
reduce accidents resulting from the use
of particular combinations of rotorcraft
models with certain external loads and
external-load attaching devices. Many
such combinations of rotorcraft models,
external loads, and external-load
attaching devices pose a significant risk
of accident even when under the control
of a competent pilot. The FAA
concludes that confidence in the
external-load operation can only be

maintained when each possible
rotorcraft-load combination is
successfully demonstrated at least once.

An estimated 164 external-load
rotorcraft operators are potentially
affected by this rule. Almost all may be
considered small. Benefits may be
considered roughly proportional to fleet
size, although variations may be
expected due to fleet diversity and other
factors. Therefore, to the extent that
small operators have smaller fleets than
large ones, the $340,000 projected annual
cost savings and $2,000 annual profit
increase for all affected carriers
combined may be expected to be no
greater than $2,085 per potentially
affected small operator, on average.

As stated previously, industry
research indicates that somewhat over
40 percent of Part 133 certificate holders
also hold Part 135 certificates. The size
of the average impact, however,
suggests that the threshold of economic
impact significance could well be
exceeded by one-third of the potentially
affected small operators. Section 133.41
is closer to the borderline in this regard
than § 133.21.

Cumulative Economic Impact

The changes to Part 43, Appendix A,
and §8§ 91.23, 133.21, 133.41, 133.51,
135.169, 135.173, and 135.429 refer to
different, but partially overlapping,
categories of operators. The following
eight changes are considered to have
overlapping impacts:

(1) Part 43, Appendix A—Part 135
operators serving remote areas.

(2) Section 91.23—Part 91 operators
(not holding Part 135 certificates) flying
to some extent under IFR.

(3) Section 133.21—Part 133 operators
in general.

(4) Section 133.41—Part 133 operators
in general.

(5) Section 133.51—Part 133 operators
in general.

(6) Section 135.158—Part 135 operators
flying to some extent VFR at night.

(7) Section 135.173—Part 135 operators
using rotorcraft with 10 seats or more.

(8) Section 135.420—Part 135 operators
using rotorcraft with 10 seats or more.

Although the first and second
categories are, by definition, separate
from each other, there exists no operator
survey data that would allow the
determination or reliable estimation of
the actual extent to which each of the
other categories overlaps. It is possible
to estimate, however, whether or not it
is likely that the number of operators
experiencing a significant cumulative
net economic impact (beneficial or
detrimental) from all eight of these rules
would constitute one-third or more of
the total of individual potentially

affected operators, given the (separate)
distributions of fleet size for Part 135
and non-Part 135 operators. The
determination can be made by assuming
operator impact is proportional to
operator fleet size,

The total of individual operators
potentially affected by any of the rules
may be estimated as follows:

Part 135 operators, including all in pro-
posal categories (1), (8), (7), and (8),
and 42 percent of those in categories
(3), (4), and (5). Note.—lIt is estimated
that 42.4 percent of Part 133 opera-
tors also hold Part 135 certificates......... 358
Non-Part 135 certificate holders, includ-
ing 57.6 percent of those in proposal
categories (3), (4), @nd (5).ccccrrssmasserssne . 393

Total 751

This estimate maximizes the extent of
“overlapping” among relevant
categories and increases the chance of
one-third or more of the total individual
operators' experiencing a significant
cumulative net impact. This is the case
because some of the overlapping
considered above is not necessarily the
most likely representation of actual
practice. For example, Part 91 operators
that fly under IFR may well not also
engage in Part 133 operations, which are
generally carried out under VFR. Even
with maximum overlapping of
potentially affected small operator
categories and given the relatively large
number of non-Part 135, and even Part
135, operators that have single-craft or
very small fleets, an estimated 217 out of
751 would be expected to bear a
significant cumulative impact from the
eight rules. The remaining 534 would not
be significantly impacted. The number
of small operators expected to be
impacted would be less than one-third
of the total of such operators unless at
least 120 of those operators were
eliminated by being designated “large"
operators. Therefore, it is reasonable to
expect that the cumulative net economic
impact (beneficial or detrimental) of
these rules would not reach significant
levels for one-third or more potentially
affected small operators.

The determination is sensitive to
assumptions made concerning: (1) The
number of proposal category (2)
operators eliminated as “large” entities,
and (3) the fleet size of “small
operators."

Conclusion

A final regulatory flexibility analysis
is not required for the revisions being
made to §§ 135.159, 135.173, and 135.429.
For each of the revisions, the annualized
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cost is not greater than $3,300 for more
than one-third of the operators who
would be affected by the revised
regulation. In view of the above, the
regulatory changes herein will not have
a significant economic impact on a
substantial number of small entities.

Reporting and Recordkeeping
Requirements

The reporting and recordkeeping
requirements contained in this
amendment have previously been
approved by the Office of Management
and Budget and have been assigned
Control No. 2120-0044.

Conclusion

This rule upgrades rotorcraft
certification and operational
requirements and allows operators to
utilize rotorcraft more fully. Therefore,
the FAA has determined that this rule is
not major under Executive Order 12291
or significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979). Based on the Regulatory
Flexibility determinations discussed in
this document, I certify that this rule will
not have a significant economic impact
on a substantial number of small
entities. The regulatory evaluation of
this rule is contained in the docket. A
copy may be obtained by contacting the
person identified under “FOR FURTHER
INFORMATION CONTACT.”

List of Subjects
14 CFR Part 1

Air safety, Safety, Aviation safety, Air
transportation, Air carriers, Aircraft,
Rotorcraft, Helicopters.

14 CFR Part 43

Air carriers, Air transportation,
Aircraft, Aviation safety, Safety.

14 CFR Part 45

Air safety, Safety, Aviation safety, Air
transportation, Transportation,
Helicopters, Rotorcraft.

14 CFR Part 61

Airmen, Aircraft pilots, Pilots,
Transportation, Air safety, Safety,
Aviation safety, Air transportation,
Aircraft, Helicopters, Rotorcraft,

14 CFR Part 91

Air carriers, Aviation safety, Safety,
Aircraft, Aircraft pilots, Pilots, Air
transportation, Cargo.

14 CFR Part 133

Aircraft, Airworthiness, Pilots.

14 CFR Part 135

Air carriers, Aviation safety, Safety,
Air transportation, Air taxi,
Airworthiness, Cargo, Pilots, Airmen,
Aircraft, Transportation, Helicopters.

Adoption of the Amendment

In consideration of the foregoing,
Parts 1, 43, 45, 61, 91, 133, and 135 of the
Federal Aviation Regulations (14 CFR
Parts 1, 43, 45, 61, 91, 133, and 135) are
amended as follows:

PART 1—DEFINITIONS AND
ABBREVIATIONS

1. The authority citation for Part 1 is
revised to read as set forth below, and
the authority citations following each of
the sections of Part 1 are removed:

Authority: 49 U.S.C. 1347, 1348, 1354(a),
1357(d)(2), 1372, 1421 through 1430, 1432, 1442,
1443, 1472, 1510, 1522, 1652(¢), 1655(c), 1657(f),
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983).

2. By amending § 1.1 by revising the
introductory paragraph of the definition
of “Rotorcraft-load combination™ and by
adding a new paragraph (4) to read as
follows:

§ 1.1 General definitions.

* * * *

“Rotorcraft-load combination” means
the combination of a rotorcraft and an
external-load, including the external-
load attaching means. Rotorcraft-load
combinations are designated as Class A,
Class B, Class C, and Class D, as
follows:

- . - - -

(4) “Class D rotorcraft-load
combination” means one in which the
external-load is other than a Class A, B,
or C and has been specifically approved
by the Administrator for that operation,

- - * - *

PART 43—MAINTENANCE,
PREVENTIVE MAINTENANCE,
REBUILDING, AND ALTERATION

3. The authority citation for Part 43 is
revised to read as set forth below, and
the authority citations following each of
the sections of Part 43 are removed:

Authority: 49 U.S.C. 1354, 1421 through
1430; 48 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983).

4. By amending § 43.3 by
redesignating paragraph (h) as
paragraph (i) and by adding a new
paragraph (h) to read as follows:

§ 43.3 Persons authorized to perform
maintenance, preventive maintenance,
rebullding, and aiterations.

. - . - -

(h) Notwithstanding the provisions of
paragraph (g) of this section, the
Administrator may approve a certificate
holder under Part 135 of this chapter,
operating rotorcraft in a remote area, to
allow a pilot to perform specific
preventive maintenance items
provided—

(1) The items of preventive
maintenance are a result of a known or
suspected mechanical difficulty or
malfunction that occurred en route to or
in a remote area;

(2) The pilot has satisfactorily
completed an approved training program
and is authorized in writing by the
certificate holder for each item of
preventive maintenance that the pilot is
authorized to perform;

(3) There is no certificated mechanic
available to perform preventive
maintenance;

(4) The certificate holder has
procedures to evaluate the
accomplishment of a preventive
maintenance item that requires a
decision concerning the airworthiness of
the rotorcraft; and

(5) The items of preventive
maintenance authorized by this section
are those listed in paragraph (c) of
Appendix A of this part.

- - - -

5. By amending § 43.15 by revising the
introductory text of paragraph (c)(2) and
by adding a new paragraph (c)(3) to
read as follows:

§ 43.15 Additional performance rules for

inspections.
- L - - -
E 3 B

(c)

(2) Each person approving a
reciprocating-engine-powered aircraft
for return to service after an annual or
100-hour inspection shall, before that
approval, run the aircraft engine or
engines to determine satisfactory
performance in accordance with the
manufacturer's recommendations of—

L4 - - - -

(3) Each person approving a turbine-
engine-powered aircraft for return to
service after an annual, 100-hour, or
progressive inspection shail, before that
approval, run the aircraft engine or
engines to determine satisfactory
performance in accordance with the
manufacturer's recommendations.

6. By amending Part 43, Appendix A,
by revising paragraph (c)(23) and by
adding new paragraph (c)(30) to read as
follows:

Appendix A—Major Alterations, Major
Repairs, and Preventive Maintenance

. . . - .
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(‘]...

(23) Cleaning or replacing fuel and oil
strainers or filter elements.
* . - * *

(30) Removing, checking, and replacing
magnetic chip detectors.

PART 45—IDENTIFICATION AND
REGISTRATION MARKING

7. The authority citation for Part 45 is
revised to read as set forth below, and
the authority citations following each of
the sections of Part 45 are removed:

Autharity: 49 U.5.C. 1348, 1354, 1401, 1402,
1421, 1423, 1522, 1655(c); (Revised Pub. L. 97~
449, January 12, 1983).

8. By revising § 45.14 to read as
follows:

§ 45.14 Identification of critical
components.

Each person who produces a part for
which a replacement time, inspection
interval, or related procedure is
specified in the Airworthiness
Limitations section of a manufacturer's
maintenance manual or Instructions for
Continued Airworthiness shall
permanently and legibly mark that
component with a part number (or
equivalent) and a serial number (or
equivalent).

PART 61—CERTIFICATION: PILOTS
AND FLIGHT INSTRUCTORS

9. The authority citation for Part 61 is
revised to read as set forth below, and
the authority citations following each of
the sections of Part 61 are removed:

Authority: 49 U.S.C. 1354(a), 1355, 1421,
1422, and 1427; 49 U.S.C. 106(g) (Revised Pub.
L. 97449, January 12, 1983).

§61.3 [Amended]

10, By revising § 61.3 by amending
paragraph (f)(2) by removing the phrase
“airline transport pilot certificate
(airplane)” and replacing it with the
phrase “appropriate airline transport
pilot certificate”; by amending the flush
paragraph after (f)(2) by removing the
phrase “Part 121" and replacing it with
the phrase “Parts 121 and 135"; and by
amending paragraph (g) by removing the
word “airplane” wherever it appears
and replacing it with the word
“aircraft".

§61.21 [Amended]

11. By amending § 61.21 by removing
the word "“airplane” and inserting the
word “aircraft” in its place each time it
appears in the section.

12. By amending § 61.55 by revising
the section title, the introductory text of
paragraphs (a) and (b), and paragraphs
(b)(1), (b)(2) (i) and (ii). and (d)(1)
through (d)(3) to read as follows:

§61.55 Second-In-command
qualifications.

(a) Except as provided in paragraph
(d) of this section, no person may serve
as second in command of an aircraft
type certificated for more than one
required pilot flight crewmember unless
that person holds—

* * * * -

(b) Except as provided in paragraph
(d) of this section, no person may serve
as second in command of an aircraft
type certificated for more than one
required pilot flight crewmember unless,
since the beginning of the 12th calendar
month before the month in which the
pilot serves, the pilot has, with respect
to that type of aircraft—

(1) Become familiar with all
information concerning the aircraft's
powerplant, major components and
systems, major appliances, performance
and limitations, standard and
emergency operating procedures, and
the contents of the approved aircraft
flight manual or approved flight manual
material, placards, and markings.

(2] * N

(i) Three takeoffs and three landings
to a full stop in the aircraft as the sole
manipulator of the flight controls; and

(ii) Engine-out procedures and
maneuvering with an engine out while
executing the duties of a pilot in
command. For airplanes, this
requirement may be satisfied in a
simulator acceptable to the
Administrator.

* - » - *

(d] e

(1) Meets the pilot in command
proficiency check requirements of Part
121, 125, 127, or 135 of this chapter;

(2) Is designated as the second in
command of an aircraft operated under
the provisions of Part 121, 125, 127, or
135 of this chapter; or

(3) Is designated as the second in
command of an aircraft for the purpose
of receiving flight training required by
this section and no passengers or cargo
are carried on that aircraft.

* - * * *

13. By amending § 61.57 by adding the
word "calendar” before the word
“months” in the flush paragraph
following paragraph (a)(2) and in
paragraphs (e){(1) and (e)(2) and by
revising the introductory text of
paragraph (a) to read as follows:

§61.57 Recent flight experience: Pllot In
command.

(a) Flight review. No person may act
as pilot in command of an aircraft
unless, within the preceding 24 calendar
months, that person has—

L - - - -

§61.67 [Amended]

14. By amending § 61.67 by removing
the word “airplane” and inserting the
word “aircraft” in its place each time it
appears in the section.

15. By amending § 61.87 by
redesignating paragraphs (c)(2) (v), (vi),
and (vii) as paragraphs (c)(2) (vi), (vii),
and (viii), respectively; by revising the
heading of (c)(2); by revising (c)(2)(ii); by
adding a new paragraph (c)(2)(v); and by
revising redesignated paragraph
(c)(2)(viii) and paragraph (c)(3) to read
as follows:

§61.87 Requirements for solo flight.

( c) L
(2) In rotorcraft other than single-
place gyroplanes.

(ii) Ground maneuvering and runups;

* * - * *

(v) Rapid decelerations (helicopters
only);

L] - * -

(viii) Simulated emergency
procedures, including autorotational
descents with a power recovery or
running landing in gyroplanes, a power
recovery to a hoverin single-engine
helicopters, or approaches to a hover or
landing with one engine inoperative in
multiengine helicopters.

- - * * -

(3) In single-place gyroplanes.

(i) Flight preparation procedures,
including preflight inspection and
powerplant operation;

(ii) Ground maneuvering and runups;

(iii) Straight and level flight, turns,
climbs, and descents;

(iv) Navigation by ground references,
airport traffic patterns, and collision
avoidance procedures;

(v) Normal takeoffs and landings;

(vi) Simulated emergency procedures,
including autorotational descents with a
power recovery or a running landing;
and

(vii) At least three successful flights in
a gyroplane under the observation of a
qualified instructor. Items in paragraphs
(¢)(3) (iii) and (iv) of this section may be
accomplished in a dual-control
helicopter or gyroplane. Instruction must
be given by a flight instructor who is
authorized to give instruction in
helicopters or gyroplanes, as
appropriate.

- - * - .

16. By amending § 61.105 by revising
paragraph (a) to read as follows: by
removing paragraph (b); and by
redesignating paragraphs (c), (d), and (e)
as (b), (c), and (d), respectively.
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§61.105 Aeronautical knowledge.

* . * - *

(a) Airplanes and rotorcraft, (1) The
accident reporting requirements of the
National Transportation Safety Board
and the Federal Aviation Regulations
applicable to private pilot privileges,
limitations, and flight operations for
airplanes or rotorcraft, as appropriate,
the use of the “Airman’s Information
Manual," and FAA advisory circulars;

(2) VFR navigation using pilotage,
dead reckoning, and radio aids;

(3) The recognition of critical weather
situations from the ground and in flight,
the procurement and use of aeronautical
weather reports and forecasts;

(4) The safe and efficient operation of
airplanes or rotorcraft, as appropriate,
including high-density airport
operations, collision avoidance
precautions, and radio communication
procedures; and

(5) Basic aerodynamics and the
principles of flight which apply to
airplanes or rotorcraft, as appropriate.

- * * * *

17. By amending § 61.107 by revising
paragraphs (b)(4), (5) and (6) and by
adding new paragraph (b)(7) to read as
follows:

§ 61.107 Flight proficiency.

(b] *x

(4) Cross-country flying, using
pilotage, dead reckoning, and radio aids,
including one 1-hour flight;

(5) Operations in confined areas and
on pinnacles, rapid decelerations,
landings on slopes, high-altitude
takeoffs, and run-on landings;

(6) Night flying, including takeoffs,
landings, and VFR navigation; and

(7) Simulated emergency procedures,
including aircraft and equipment
malfunctions, approaches to a hover or
landing with an engine inoperative in a
multiengine helicopter, or autorotational
descents with a power recovery to a
hover in single-engine helicopters.

- - * - L

18, By revising § 61.113 to read as
follows:

§ 61.113 Rotorcraft rating: Aeronautical
experience.

An applicant for a private pilot
certificate with a rotorcraft category
rating must have at least the following
aeronautical experience:

(a) For a helicopter class rating, 40
hours of flight instruction and solo flight
time in aircraft, including at least—

(1) 20 hours of flight instruction from
an authorized flight instructor, 15 hours
of which must be in a helicopter,
including—

(i) 3 hours of cross-country flying in
helicopters;

(ii) 3 hours of night flying in
helicopters, including 10 takeoffs and
landings, each of which must be
separated by an en route phase of flight;

(iii) 3 hours in helicopters in
preparation for the private pilot flight
test within 60 days before that test; and

(iv) A flight in a helicopter with a
landing at a point other than an airport;
and

(2) 20 hours of solo flight time, 15
hours of which must be in a helicopter,
including at least—

(i) 3 hours of cross-country flying in
helicopters, including one flight with a
landing at three or more points, each of
which must be more than 25 nautical
miles from each of the other two points;
and

(ii) Three takeoffs and landings in
helicopters at an airport with an
operating control tower, each of which
must be separated by an en route phase
of flight.

(b) For a gyroplane class rating, 40
hours of flight instruction and solo flight
time in aircraft, including at least—

(1) 20 hours of flight instruction from
an authorized flight instructor, 15 hours
of which must be in a gyroplane,
including—

(i) 3 hours of cross-country flying in
gyroplanes;

(ii) 3 hours of night flying in
gyroplanes, including 10 takeoffs and
landings; and

(iii) 3 hours in gyroplanes in
preparation for the private pilot flight
test within 60 days before that test; and

{2) 20 hours of solo flight time, 10
hours of which must be in a gyroplane,
including—

(i) 3 hours of cross-country flying in
gyroplanes, including one flight with a
landing at three or more points, each of
which must be more than 25 nautical
miles from each of the other two points;
and

{ii) Three takeoffs and landings in
gyroplanes at an airport with an
operating control tower.

(c) An applicant who does not meet
the night flying requirement in
paragraphs (a)(1)(ii) or (b)(1)(ii) of this
section is issued a private pilot
certificate bearing the limitation "night
flying prohibited.” This limitation may
be removed if the holder of the
certificate demonstrates compliance
with the requirements of paragraphs
(a)(1)(ii) or (b)(1)(ii) of this section, as
appropriate.

19. By amending § 61.125(b) by
removing the word “and"” in paragraph
(b)(3); by removing the period at the end
of paragraph (b)(4) and inserting *; and"

in its place; and by adding a new
paragraph (b)(5) to read as follows:

§61.125 Aeronautical knowledge.

L . * .

(b] LR

(5) Basic aerodynamics and principles
of flight which apply to rotorecraft and
the significance and use of performance
charts.

* - - - -

20. By amending § 61.127 by removing
the word “and" at the end of paragraph
(b)(7); by revising paragraphs (b)(5) and
(8); and by adding a new paragraph
(b)(9) to read as follows:

§61.127 Flight proficiency.

* - - *

(b) L A

(5) Recognition of and recovery from
imminent flight at critical /rapid descent
with power (settling with power);

- * * - *

(8) Operations in confined areas and
on pinnacles, rapid decelerations,
landing on slopes, high-altitude takeoffs,
and run-on landings; and

(9) Simulated emergency procedures,
including failure of an engine or other
component or system, and approaches
to a hover or landing with one engine
inoperative in multiengine helicopters,
or autorotational descents with a power
recovery to a hover in single-engine
helicopters.

- * * - -

21. By revising § 61.131 to read as
follows:

§61.131 Rotorcraft ratings: Aeronautical
experience.

An applicant for a commercial pilot
certificate with a rotorcraft category
rating must have at least the following
aeronautical experience as a pilot:

(a) For a helicopter class rating, 150
hours of flight time, including at least
100 hours in powered aircraft, 50 hours
of which must be in a helicopter,
including at least—

(1) 40 hours of flight instruction from
an authorized flight instructor, 15 hours
of which must be in a helicopter,
including—

(i) 3 hours of cross-country flying in
helicopters;

(ii) 3 hours of night flying in
helicopters, including 10 takeoffs and
landings, each of which must be
separated by an en route phase of flight;

(iii) 3 hours in helicopters preparing
for the commercial pilot flight test
within 60 days before that test; and

(iv) Takeoffs and landings at three
points other than airports; and /
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(2) 100 hours of pilot-in-command
flight time, 35 hours of which must be in
a helicopter, including at least—

(i) 10 hours of cross-country flying in
helicopters, including one flight with a
landing at three or more points, each of
which must be more than 50 nautical
mi:jes from each of the other two points;
an

(i) Three takeoffs and landings in
helicopters, each of which must be
separated by an en route phase of flight,
at an airport with an operating control
tower.

(b) For a gyroplane class rating, 150
hours of flight time in aircraft, including
at least 100 hours in powered aircraft, 25
hours of which must be in a gyroplane,
including at least—

(1) 40 hours of flight instruction from
an authorized flight instructor, 10 hours
of which must be in a gyroplane,
including at least—

(i) 3 hours of cross-country flying in
gyroplanes;

(ii) 3 hours of night flying in
gyroplanes, including 10 takeoffs and
landings; and

(iii) 3 hours in gyroplanes preparing
for the commercial pilot flight test
within 60 days before that test; and

(2) 100 hours of pilot-in-command
flight time, 15 hours of which must be in
a gyroplane, including at least—

(i) 10 hours of cross-country flying in
gyroplanes, including one flight with a
landing at three or more points, each of
which is more than 50 nautical miles
from each of the other two points; and

(ii) Three takeoffs and landings in
gyroplanes at an airport with an
operating control tower.

22, By revising § 61.159 to read as
follows:

§61.159 Rotorcraft rating: Aeronautical
knowledge.

An applicant for an airline transport
pilot certificate with a rotorcraft
category and a helicopter class rating
must pass a written test on—

(a) So much of this chapter as relates
to air carrier rotorcraft operations;

(b) Rotorcraft design, components,
systems, and performance limitations;

(c) Basic principles of loading and
weight distribution and their effect on
rotorcraft flight characteristics;

(d) Air traffic control systems and
procedures relating to rotorcraft;

(e) Procedures for operating rotorcraft
in potentially hazardous meteorological
conditions;

(f) Flight theory as applicable to
rotorcraft; and

{g) The items listed under paragraphs
(b) through (m) of § 61.153.

23. By revising § 61.161 to read as
follows;

§ 61.161 Rotorcraft rating: Aeronautical
experience.

(a) An applicant for an airline
transport pilot certificate with a
rotorcraft category and helicopter class
rating must hold a commercial pilot
certificate, or a foreign airline transport
pilot or commercial pilot certificate with
a rotorcraft category and helicopter
class rating issued by a member of
ICAQ, or be a pilot in an armed force of
the United States whose military
experience qualifies that pilot for the
issuance of a commercial pilot
certificate under § 61.73.

(b) An applicant must have had at
least 1,200 hours of flight time as a pilot,
including at least—

(1) 500 hours of cross-country flight
time;

(2) 100 hours of night flight time, of
which at least 15 hours are in
helicopters;

(3) 200 hours in helicopters, including
at least 75 hours as pilot in command, or
as second in command performing the
duties and functions of a pilot in
command under the supervision of a
pilot in command, or any combination
thereof; and

(4) 75 hours of instrument time under
actual or simulated instrument
conditions of which at least 50 hours
were completed in flight with at least 25
hours in helicopters as pilot in
command, or as second in command
performing the duties of a pilot in
command under the supervision of a
pilot in command, or any combination
thereof.

24. By revising § 61.163 to read as
follows:

§61.163 Rotorcraft rating: Aeronautical
skill.

(a) An applicant for an airline
transport pilot certificate with a
rotorcraft category and helicopter class
rating, or additional aircraft rating, must
pass a practical test on those maneuvers
set forth in Appendix B of this partin a
helicopter. The FAA inspector or
designated examiner may modify or
waive any maneuver where necessary
for the reasonable and safe operation of
the rotorcraft being used and may
combine any maneuvers and permit
their performance in any convenient
sequence to determine the applicant’s
competency.

(b) Whenever an applicant for an
airline transport pilot certificate with a
rotorcraft category and helicopter class
rating does not already have an
instrument rating, the applicant shall, as
part of the practical test, comply with
§ 61.65(g).

25. By amending § 61.165 by removing
paragraph (b); by redesignating

paragraph (c) as (b); and by revising the
introductory text of both paragraphs (a)
and redesignated (b) to read as follows:

§61.165 Additional category ratings.

(a) Rotorcraft category with a
helicopter class rating. The holder of an
airline transport pilot certificate
(airplane category) who applies for a
rotorcraft category with a helicopter
class rating must meet the applicable
requirements of §§ 61.159, 61.161, and
61.163 and—

* - * - -

(b) Airplane rating. The holder of an
airline transport pilot certificate
(rotorcraft category) who applies for an
airplane category must comply with
§8 61.153, 61.155 (except § 61.155(b)(1)),
and 61.157 and—

* * * - -

26. By amending Part 61 by revising
the title of Appendix A to read as
follows:

Appendix A—Practical Test
Requirements for Airplane Airline
Transport Pilot Certificates and
Associated Class and Type Ratings

* * - » *

27. By amending Part 61 by adding a
new Appendix B to read as follows:

Appendix B—Practical Test
Requirements for Rotorcraft Airline
Transport Pilot Certificates with a
Helicopter Class Rating and Associated
Type Ratings

Throughout the maneuvers prescribed in
this appendix, good judgment commensurate
with a high level of safety must be
demonstrated. In determining whether such
judgment has been shown, the FAA inspector
or designated pilot examiner who conducts
the check considers adherence to approved
procedures, actions based on analysis of
situations for which there is no prescribed
procedure or recommended practice, and
qualities of prudence and care in selecting a
course of action. The successful outcome of a
procedure or maneuver will never be in
doubt.

Maneuvers/Procedures

The maneuvers and procedures in this
appendix must be performed in a manner that
satisfactorily demonstrates knowledge and
skill with respect to—

(1) The helicopter, its systems, and
components;

(2) Proper control of airspeed, direction,
altitude, and attitude in accordance with
procedures and limitations contained in the
approved Rotorcraft Flight Manual,
checklists, or other approved material
appropriate to the rotorcraft type; and

(3) Compliance with approved en route,
instrument approach, missed approach, ATC,
and other applicable procedures.
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1. Preflight

(a) Equipment examination {oral). The
equipment examination must be repeated if
the flight maneuvers portion is not
satisfactorily completed within 60 days. The
equipment examination must cover—

(1) Subjects requiring a practical
knowledge of the helicopter, its powerplants,
systems, components, and operational and
performance factors;

(2) Normal, abnormal, and emergency
procedures and related operations and
limitations; and

(3) The appropriate provisions of the
approved helicopter Flight Manual or manual
material.

(b) Preflight inspectien. The pilot must\r

(1) Conduct an actual visual inspection of
the exterior and interior of the helicopter,
locating each item and explaining briefly the
purpose of inspecting it; and

(2) Demonstrate the use of the prestart
checklist, appropriate control system checks,
starting procedures, radio and electronic
equipment checks, and the selection of proper
navigation and communications radio
facilities and frequencies before flight.

(¢) Taxiing. The maneuver includes ground
taxiing, hover taxiing (including performance
checks),,and docking procedures, as
appropriate, in compliance with instructions
issued by ATC, the FAA inspector, or the
designated pilot examiner.

(d) Powerplant checks. As appropriate to
the helicopter type in accordance with the
Rotorcraft Flight Manual procedures.

1I. Takeoffs

(a) Normal. One normal takeoff from a
stabilized hover which begins when the
helicopter is taxied into position for takeoff.

(b) Instrument. One takeoff with instrument
conditions simulated at or before reaching
100 feet above airport elevation.

(c) Crosswind. One crosswind takeoff from
a stabilized hover, if practical under the
existing meteorological, airport, and traffic
conditions.

(d) Powerplant failure. (1) For single-engine
rotorcraft, one normal takeoff with simulated
powerplant failure.

(2) For multiengine rotorcraft, one normal
takeoff with simulated failure of one engine—
(i) At an appropriate airspeed that would
allow continued climb performance in

forward flight; or

(ii) At an appropriate airspeed that is 50
percent of normal cruise speed, if there is no
published single-engine climb airspeed for
that type of helicopter.

(e) Rejected. One normal takeoff that is
rejected after simulated engine failure at a
reasonable airspeed, determined by giving
due consideration to the helicopter's
characteristics, length of landing area,
surface conditions, wind direction and
velocity, and any other pertinent factors that
may adversely affect safety.

III. Instrument Procedures

(a) Area departure and arrival. During each
of these maneuvers, the applicant must—

(1) Adhere to actual or simulated ATC
clearances (including assigned bearings or
radials); and

(2) Properly use available navigation
facilities.

(b) Holding. This maneuver includes
entering, maintaining, and leaving holding
patterns.

(c) ILS and other instrument approaches.
The instrument approach begins when the
helicopter is over the initial approach fix for
the approach procedure being used (or turned
over to the final controller in case of a
surveillance or precision radar approach) and
ends when the helicopter terminates at a
hover or touches down or where transition to
a missed approach is completed. The
following approaches must be performed:

(1) At least one normal ILS approach.

(2) For multiengine rotorcraft, at least one
manually controlled ILS approach with a
simulated failure of one powerplant. The
simulated engine failure should occur before
initiating the final approach course and .
continue to a hover to touchdown or through
the missed approach procedure,

(3) At least one nonprecision approach
procedure that is representative of the
nonprecision approach procedure that the
applicant is likely to use.

(4) At least one nonprecision approach
procedure on a letdown aid other than the
approach procedure performed under
subparagraph (3) of this paragraph that the
applicant is likely to use.

(d) Circling approaches. At least one
circling approach must be made under the
following conditions:

(1) The portion of the circling approach to
the authorized minimum circling approach
altitude must be made under simulated
instrument conditions.

(2) The approach must be made to the
authorized minimum circling approach
altitude followed by a change in heading and
the necessary maneuvering (by visual
reference) to maintain a flight path that
permits a normal landing on a runway at
least 90 degrees from the final approach
course of the simulated instrument portion of
the approach.

{3) The circling approach must be
performed without excessive maneuvering
and without exceeding the normal operating
limits of the rotorcraft. The angle of bank
should not exceed 30 degrees.

(e) Missed approaches. Each applicant
must perform at least two missed approaches
with at least one missed approach from an
ILS approach. At the discretion of the FAA
inspector or designated examiner, a
simulated powerplant failure may be required
during any of the missed approaches. The
maneuvers may be performed either
independently or in conjunction with
maneuvers required under section Il or V of
this appendix. At least one must be
performed in flight.

1V. In-flight Maneuvers

(a) Steep turns. At least one steep turn in
each direction must be performed. Each steep
turn must involve a bank angle of 30 degrees
with a heading change of at least 180 degrees
but not more than 360 degrees.

(b) Settling with power. Demonstrate
recognition of and recovery from imminent
flight at critical/rapid descent with power.
For the purpose of this maneuver, settling
with power is reached when a perceptive
buffet or other indications of imminent
settling with power have been induced.

(c) Powerplant failure. In addition to the
specific requirements for maneuvers with
simulated powerplant failures, the FAA
inspector or designated examiner may
require a simulated powerplant failure at any
time during the check.

(d) Recovery from unusual attitudes.

V. Approaches and Landings

(a) Normal. One normal approach to a
stabilized hover or to the ground must be
performed.

(b) Instrument. One approach to a hover or
to a landing in sequence from an ILS
instrument approach.

(c) Crosswind. One crosswind approach to
a hover or to the ground, if practical under
the existing meteorological, airport, or traffic
conditions.

(d) Powerplant failure. For a multiengine
rotorcraft, maneuvering to a landing with
simulated powerplant failure of one engine.

(e) Rejected. Rejected landing, including a
normal missed approach procedure at
approximately 50 feet above the runway. This
maneuver may be combined with instrument
or missed approach procedures, but
instrument conditions need not be simulated
below 100 feet above the runway or landing
area.

(f) Autorotative landings. Autorotative
landings in a single-engine helicopter. The
applicant may be required to accomplish at
least one autorotative approach and landing
from any phase of flight as specified by the
FAA inspector or designated examiner.

VI. Normal and Abnormal Procedures

Each applicant must demonstrate the
proper use of as many systems and devices
listed below as the FAA inspector or
designated examiner finds are necessary to
determine that the applicant has a practical
knowledge of the use of the systems and
devices appropriate to the helicopter type:

(a) Anti-icing or deicing systems.

(b) Autopilot or other stability
augmentation devices.

(c) Airborne radar devices.

(d) Hydraulic and electrical systems
failures or malfunctions.

(e) Landing gear failures or malfunctions.

(f) Failure of navigation or communications
equipment.

(g) Any other system appropriate to the
helicopter as outlined in the approved
Rotorcraft Flight Manual.

VII. Emergency Procedures

Each applicant must demonstrate the
proper emergency procedures for as many of
the emergency situations listed below as the
FAA inspector or designated examiner finds
are necessary to determine that the applicant
has adequate knowledge of, and ability to
perform, such procedures:

(a) Fire or smoke control in flight.

(b) Ditching.

(c) Evacuation.

(d) Operation of emergency equipment.

(e) Emergency descent.

(f) Any other emergency procedure outline
in the approved Rotorcraft Flight Manual.
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PART 91—GENERAL OPERATING AND
FLIGHT RULES

28. The authority citation for Part 91 is
revised to read as set forth below, and
the authority citations following each of
the sections of Part 91 are removed:

Authority: 49 U.S.C. 1301(7), 1303, 1384,
1348, 1352 through 1355, 1401, 1421 through
1431, 1471, 1472, 1502, 1510, 1522, and 2121
through 2125; Articles 12, 29, 31, and 32(a) of
the Convention on International Civil
Aviation (61 Stat. 1180); 42 U.S.C. 4321 et seq.;
E.O. 11514; 46 U.S.C. 106(g) (Revised Pub. L.
97-449, January 12, 1983).

§91.2 [Amended]

29. By amending § 91.2 by substituting
the word “aircraft” for “airplane” after
the phrase “for the operation of small”
and changing the word “find" to “finds"
fff::er the phrase “Category 1l operations,

e”,

30. By amending § 91.23 by revising

paragraph (a)(3) to read as follows:

§91.23 Fuel requirements for flight in IFR
conditions.

[a) . x

(3) Fly after that for 45 minutes at
normal cruising speed or, for helicopters,
fly after that for 30 minutes at normal
cruising speed.

31. By amending § 91.116 by revising
the title, revising the first clause in the
introductory text of paragraph (f),
revising paragraph (f)(1), and adding
paragraph (f)(3) to read as follows:

§91.116 Takeoff and landing under IFR:
General.

- * - * -

(f) Civil airport takeoff minimums.
Unless otherwise authorized by the
Administrator, no person operating an
aircraft under Part 121, 125, 127, 128, or
135 of this chapter * * *

(1) For aircraft, other than helicopters,
having two engines or less—1
statute mile visibility.

* * * * *

(3) For helicopters—1/2 statute mile

visibility.

- * -

§91.171 [Amended]

32, By amending § 91.171 by inserting
the words “or helicopter” after the word
“airplane” each time it appears in
paragraphs (a), (b)(1). (b)(2)(iv), and (d).
Appendix A—[Amended]

33. By amending Part 91, Appendix A,
by removing the word “airplane” and
replacing it with the word “aircraft”
wherever it appears and by removing
the words “General Aviation District
Office" in section 1(a) and inserting in

its place the words "Flight Standards
District Office.”

PART 133—ROTORCRAFT
EXTERNAL-LOAD OPERATIONS

34. The authority citation for Part 133
is revised to read as set forth below, and
the authority citations following each of
the sections of Part 133 are removed:

Authority: 49 U.S.C. 1348, 1354(a), 1421, and

1427; 49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983).

35. By amending § 133.1 by revising
paragraph (b) and adding paragraphs (c)
and (d) to read as follows:

§ 133.1 Applicability.

(b) Operating and certification rules
governing the conduct of rotorcraft
external-load operations in the United
States by any person.

(c) The certification rules of this part
do not apply to—

(1) Rotorcraft manufacturers when
developing external-load attaching
means;

(2) Rotorcraft manufacturers
demonstrating compliance of equipment
utilized under this part or appropriate
portions of Part 27 or 29 of this chapter;

(3) Operations conducted by a person
demonstrating compliance for the
issuance of a certificate or authorization
under this part;

(4) Training flights conducted in
preparation for the demonstration of
compliance with this part; or

(5) A Federal, State, or local
government conducting operations with
public aircraft.

(d) For the purpose of this part, a
person other than a crewmember or a
person who is essential and directly
connected with the external-load
operation may be carried only in
approved Class D rotorcraft-load
combinations.

36. By amending § 133.11 by revising
paragraph (b) to read as follows:

§ 133.11 Certificate required.

* * - * -

(b) No person holding a Rotorcraft
External-Load Operator Certificate may
conduct rotorcraft external-load
operations subject to this part under a
business name that is not on that
certificate.

§ 133.13 [Amended]

37. By amending § 133.13 by placing a
period after the word “renewed"” and by
removing the phrase ", except that a
certificate issued before June 25, 1877
expires on August 10, 1979."

38. By amending § 133.21 by revising
the title; by revising paragraph (b); and

by adding new paragraph (c) to read as
follows:

§ 133.21 Personnel.

(b) The applicant must designate one
pilot, who may be the applicant, as chief
pilot for rotorcraft external-load
operations. The applicant also may
designate qualified pilots as assistant
chief pilots to perform the functions of
the chief pilot when the chief pilot is not
readily available. The chief pilot and
assistant chief pilots must be acceptable
to the Administrator and each must hold
a current Commercial or Airline
Transport Pilot Certificate, with a rating
appropriate for the rotorcraft prescribed
in § 133.19.

(c) The holder of a Rotorcraft
External-Load Operator Certificate shall
report any change in designation of chief
pilot or assistant chief pilot immediately
to the FAA certificate-holding office.
The new chief pilot must be designated
and must comply with § 133.23 within 30
days or the operator may not conduct
further operations under the Rotorcraft
External-Load Operator Certificate
unless otherwise authorized by the FAA
certificate-holding office.

39. By amending § 133.23 by adding a
new paragraph (b)(5) and by revising the
introductory text of paragraph (c) to
read as follows: By removing the
introductory text of paragraph (c)(6); by
removing *; and" in paragraph (c)(6)(i)
and inserting a period in its place; and
by redesignating amended paragraphs
(c)(8) (i) and (ii) as (c) (6) and (7),
respectively.

§ 133.23 Knowledge and skill.

- * * - .

(b] LR

(5) Appropriate rotorcraft-load
combination flight manual.

(c) The test of skill requires
appropriate maneuvers for each class
requested. The appropriate maneuvers
for each load class must be
demonstrated in the rotorcraft
prescribed in § 133.19.

* - * - *

40. By amending § 133.25 by
designating the current undesignated
text as paragraph (a); by removing from
redesignated paragraph (a) the phrase
“a rotorcraft or" after the words
“amendment of the applicant's
certificate, to add or delete”; by
amending paragraph (a) by removing the
phrase “§§ 133.19, 133.21, and 133.23,"
and inserting the phrase “§§ 133.19 and
133.49," in its place; and by adding a
new paragraph (b) to read as follows:
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§ 133.25 Amendment of certificate.

* * * * -

(b) The holder of a rotorcraft external-
load certificate may apply for an
amendment to add or delete a rotorcraft
authorization by submitting to the
certificate-holding FAA district office a
new list of rotorcraft, by registration
number, with the classes of rotorcraft-
load combinations for which
authorization is requested.

41. By amending § 133.27 by revising
paragraph (a) to read as follows:

§ 133.27 Availability, transfer, and
surrender of certificate.

(a) Each holder of a rotorcraft
external-load operator certificate shall
keep that certificate and a list of
authorized rotorcraft at the home base
of operations and shall make it
available for inspection by the
Administrator upon request.

* * * * .

42. By revising § 133.31 to read as
follows:

§ 133.31 Emergency operations.

(a) In an emergency involving the
safety of persons or property, the
certificate holder may deviate from the
rules of this part to the extent required
to meet that emergency.

{b) Each person who, under the
authority of this section, deviates from a
rule of this part shall notify the
Administrator within 10 days after the
deviation. Upon the request of the
Administrator, that person shall provide
the certificate-holding FAA district
office a complete report of the aircraft
operation involved, including a
;lescription of the deviation and reasons

or it.

§ 133.33 [Redesignated as § 133.39]

43. By redesignating § 133.33 as
§ 133.39.

44. By adding a new § 133.33 to read
as follows:

§ 133.33 Operating rules.

(a) No person may conduct a
rotorcraft external-load operation
without, or contrary to, the Rotorcraft-
Load Combination Flight Manual
prescribed in § 133.47.

(b) No person may conduct a
rotorcraft external-load operation
unless—

(1) The rotorcraft complies with
§ 133.19; and

(2) The rotorcraft and rotorcraft-load
combination is authorized under the
Rotorcraft External-Load Operator
Certificate.

(c) Before a person may operate a
rotorcraft with an external-load
configuration that differs substantially

from any that person has previously
carried with that type of rotorcraft
(whether or not the rotorcraft-load
combination is of the same class), that
person must conduct, in a manner that
will not endanger persons or property on
the surface, such of the following flight-
operational checks as the Administrator
determines are appropriate to the
rotorcraft-load combination:

(1) A determination that the weight of
the rotorcraft-load combination and the
location of its center of gravity are
within approved limits, that the external
load is securely fastened, and that the
external load does not interfere with
devices provided for its emergency
release.

(2) Make an initial liftoff and verify
that controllability is satisfactory.

(3) While hovering, verify that
directional control is adequate.

(4) Accelerate into forward flight to
verify that no attitude (whether of the
rotorcraft or of the external load) is
encountered in which the rotorcraft is
uncontrollable or which is otherwise
hazardous.

(5) In forward flight, check for
hazardous oscillations of the external
load, but if the external load is not
visible to the pilot, other crewmembers
or ground personnel may make this
check and signal the pilot.

(6) Increase the forward airspeed and
determine an operational airspeed at
which no hazardous oscillation or
hazardous aerodynamic turbulence is
encountered.

(d) Notwithstanding the provisions of
Part 91 of this chapter, the holder of a
Rotorcraft External-Load Operator
Certificate may conduct (in rotorcraft
type certificated under and meeting the
requirements of Part 27 or 29 of this
chapter, including the external-load
attaching means) rotorcraft external-
load operations over congested areas if
those operations are conducted without
hazard to persons or property on the
surface and comply with the following:

(1) The operator must develop a plan
for each complete operation, coordinate
this plan with the FAA district office
having jurisdiction over the area in
which the operation will be conducted,
and obtain approval for the operation
from that district office. The plan must
include an agreement with the
appropriate political subdivision that
local officials will exclude unauthorized
persons from the area in which the
operation will be conducted,
coordination with air traffic control, if
necessary, and a detailed chart
depicting the flight routes and altitudes.

(2) Each flight must be conducted at
an altitude, and on a route, that will
allow a jettisonable external load to be

released, and the rotorcraft landed, in
an emergency without hazard to persons
or property on the surface.

(e) Notwithstanding the provisions of
Part 91 of this chapter, and except as
provided in § 133.45(d), the holder of a
Rotorcraft External-Load Operator
Certificate may conduct external-load
operations, including approaches,
departures, and load positioning
maneuvers necessary for the operation,
below 500 feet above the surface and
closer than 500 feet to persons, vessels,
vehicles, and structures, if the
operations are conducted without
creating a hazard to persons or property
on the surface.

(f) No person may conduct rotorcraft
external-load operations under IFR
unless specifically approved by the
Administrator. However, under no
circumstances may a person be carried
as part of the external-load under IFR.

45. By adding a new § 133.35 to read
as follows:

§ 133.35 Carriage of persons.

(a) No certificate holder may allow a
person to be carried during rotorcraft
external-load operations unless that
person—

(1) Is a flight crewmember;

(2) Is a flight crewmember trainee;

(3) Performs an essential function in
connection with the external-load
operation; or

(4) Is necessary to accomplish the
work activity directly associated with
that operation.

(b} The pilot in command shall ensure
that all persons are briefed before
takeoff on all pertinent procedures to be
followed (including normal, abnormal,
and emergency procedures) and
equipment to be used during the
external-load operation.

46. By adding a new § 133.37 to read
as follows:

§ 133.37 Crewmember training, currency,
and testing requirements.

(a) No certificate holder may use, nor
may any person serve, as a pilot in
operations conducted under this part
unless that person—

(1) Has successfully demonstrated,to
the Administrator knowledge and skill
with respect to the rotorcraft-load
combination in accordance with § 133.23
(in the case of a pilot other than the
chief pilot or an assistant chief pilot who
has been designated in accordance with
§ 133.21(b), this demonstration may be
made to the chief pilot or assistant chief
pilot); and

(2) Has in his or her personal
possession a letter of competency or an
appropriate logbook entry indicating
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compliance with paragraph [a)(1) of this
section.

(b) No certificate holder may use, nor
may any person serve as, a crewmember
or other operations personnel in Class D
operations conducted under this part
unless, within the preceding 12 calendar
months, that person has successfully
completed either an approved initial or
a recurrent training program,

(c) Notwithstanding the provisions of
paragraph (b) of this section, a person
who has performed a rotorcraft
external-load operation of the same
class and in an aircraft of the same type
within the past 12 calendar months need
not undergo recurrent training.

47. By amending § 133.41 by revising
the first sentence of paragraph (a) and
the introductory text of (c) and by
revising paragraph (c)(5) to read as
follows:

§ 133,41 Flight characteristics
requirements.

(a) The applicant must demonstrate to
the Administrator, by performing the
operational flight checks prescribed in
paragraphs (b), (c), and (d) of this
section, as applicable, that the
rotorcraft-load combination has
satisfactory flight characteristics, unless
these operational flight checks have
been demonstrated previously and the
rotorcraft-load combination flight
characteristics were satisfactory. * * *

- - - - -

(c) Class B and D rotorcraft-load
combinations: The operational flight
check must consist of at least the

following maneuvers:
* - - » -~

(5) Demonstrating appropriate lifting
device operation.

* * - - L

48. By amending § 133.45 by removing
paragraph (a); by redesignating
paragraphs (b), (c), (d), and (e) as
paragraphs (a), (b), (c), and (d),
respectively; and by adding a new
paragraph (e) to read as follows:
§133.45 Operating limitations.

» * * * -

(e) The rotorcraft-load combination of
Class D may be conducted only in
accordance with the following:

(1) The rotorcraft to be used must
have been type certificated under
transport Category A for the operating
weight and provxde hover capability
with one engine inoperative at that
operating weight and altitude.

(2) The rotorcraft must be equipped to
allow direct radio intercommunication
among required crewmembers.

(3) The personnel lifting device must
be FAA approved.

(4) The lifting device must have an
emergency release requiring two distinct
actions.

49. By amending § 133.47 by revising
paragraph (c)(2) to read as follows:

§ 133.47 Rotorcraft-load combination
flight manual.

* - - * -

(c] L

(2) Precautionary advice regarding
static electricity discharges for Class B,
Class C, and Class D rotorcraft-load
combinations; and

* * . * *

50. By revising § 133.51 to read as
follows:

§ 133.51 Airworthiness certification.

A Rotorcraft External-Load Operator
Certificate is a current and valid
airworthiness certificate for each
rotorcraft type certificated under Part 27
or 29 of this chapter (or their
predecessor parts) and listed by
registration number on a list attached to
the certificate, when the rotorcraft is
being used in operations conducted
under this part.

PART 135—AIR TAXI OPERATOR AND
COMMERCIAL OPERATORS

51. The autharity citation for Part 135
is revised to read as set forth below, and
the authority citations following each of
the sections of Part 135 are removed:

Authority: 49 U.S.C. 1354(a), 1355(a), 1421
through 1431, and 1502; 49 U.S.C. 106(g)
(Revised Pub. L. 87-448, January 12, 1983).

52. By amending § 135.1 by revising
paragraph (b)(4)(vi) to read as follows:

§135.1 Applicability.
- - * *

(b) L

(4] LA

(vi) Powerline or pipeline patrol, or
similar types of patrol approved by the
Administrator;
- - - * -

53. By amending § 135.23 by revising
paragraph (a) to read as follows'

§135.23 Manual contents.

- » - b

*

(a) The name of each management
person required under § 135.37(a) who is
authorized to act for the certificate
holder, the person's assigned area of
responsibility, the person’s duties,
responsibilities, and authority, and the
name and title of each person
authorized to exercise operational
control under § 135.77;

* - - - -

54. By amending § 135.39 by revising
paragraph (b)(2)(i) to read as follows:

§ 135.39 Management personnel
qualifications.

- . - . L

(b) * hh

(2) LI

(i) Hold a current, commercial pilot
certificate with an instrument rating. If
an instrument rating is not required for
the pilot in command under this part, the
chief pilot must hold a current,
commercial pilot certificate; and

* - * * -

55. By amending § 135.117 by revising
paragraph (c) and adding new
paragraphs (d), (e), and (f) to read as
follows:

§ 135.117 Briefing of passengers before
flight.

- " * - .

(c) The oral briefing required by
paragraph (a) of this section shall be
given by the pilot in command or a
crewmember.

(d) Notwithstanding the provisions of
paragraph (c) of this section, for aircraft
certificated to carry 19 passengers or
less, the oral briefing required by
paragraph (a) of this section shall be
given by the pilot in command, a
crewmember, or other qualified person
designated by the certificate holder and
approved by the Administrator.

(e) The oral briefing required by
paragraph (a) shall be supplemented by
printed cards which must be carried in
the aircraft in locations convenient for
the use of each passenger. The cards
must—

(1) Be appropriate for the aircraft on
which they are to be used;

(2) Contain a diagram of, and method
of operating, the emergency exits; and

(3) Contain other instructions
necessary for the use of emergency
equipment on board the aircraft.

(f) The briefing required by paragraph
(a) may be delivered by means of an
approved recording playback device
that is audible to each passenger under
normal noise levels.

56. By amending § 135.159 by revising
paragraphs [a) through (f) and by adding
new paragraphs (g) and (h) to read as
follows:

§ 135.159 Equipment requirements:
Carrying passengers under VFR at night or
under VFR over-the-top conditions.

- - - - -

(a) A gyroscopic rate-of-turn indicator
except on the following aircraft:

(1) Helicopters with a third attitude
instrument system usable through flight
attitudes of +80 degrees of pitch and
+120 degrees of roll and installed in
accordance with § 29.1303(g) of this
chapter.
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(2) Helicopters with a maximum
certificated takeoff weight of 6,000
pounds or less.

(b) A slip skid indicator.

(c) A gyroscopic bank-and-pitch
indicator.

(d) A gyroscopic direction indicator.

(e) A generator or generators able to
supply all probable combinations of
continuous in-flight electrical loads for
required equipment and for recharging
the battery.

(f) For night flights—

(1) An anticollision light system;

(2) Instrument lights to make all
instruments, switches, and gauges easily
readable, the direct rays of which are
shielded from the pilots' eyes; and

(3) A flashlight having at least two
size “D" cells or equivalent.

(g) For the purpose of paragraph (e) of
this section, a continuous in-flight
electrical load includes one that draws
current continuously during flight, such
as radio equipment and electrically
driven instruments and lights, but does
not include occasional intermittent
loads.

(h) Notwithstanding provisions of
paragraphs (b), (c), and (d), helicopters
having a maximum certificated takeoff
weight of 6,000 pounds or less may be
operated until January 8, 1988, under
visual flight rules at night without a slip
skid indicator, a gyroscopic bank-and-
pitch indicator, or a gyroscopic direction
indicator.

57. By amending § 135.167 by
redesignating paragraph (b) as (c); by
revising paragraphs (a) (1) and (2); and
by adding a new paragraph (b) to read
as follows:

§ 135.167 Emergency equipment:
Extended overwater operations.

(8) LR A

(1) An approved life preserver
equipped with an approved survivor
locator light for each occupant of the
aircraft. The life preserver must be
easily accessible to each seated
occupant.

(2) Enough approved liferafts of a
rated capacity and buoyancy to
accommodate the occupants of the
aircraft.

(b) Each liferaft required by paragraph
(a) of this section must be equipped with
or contain at least the following:

(1) One approved survivor locator
light.

(2) One approved pyrotechnic
signaling device.

(3) Either—

(i) One survival kit, appropriately
equipped for the route to be flown; or

(ii) One canopy (for sail, sunshade, or
rain catcher);

(iii) One radar reflector;

(iv) One liferaft repair kit;

(v) One bailing bucket;

(vi) One signaling mirror;

(vii) One police whistle;

(viii) One raft knife;

(ix) One CO2 bottle for emergency
inflation;

(x) One inflation pump;

(xi) Two oars;

(xii) One 75-foot retaining line;

(xiii) One magnetic compass;

(xiv) One dye marker;

(xv) One flashlight having at least two
size "D" cells or equivalent;

(xvi) A 2-day supply of emergency
food rations supplying at least 1,000
calories per day for each person;

{xvii) For each two persons the raft is
rated to carry, two pints of water or one
sea water desalting kit;

(xviii) One fishing kit; and

{xix) One book on survival
appropriate for the area in which the
aircraft is operated.

58. By amending § 135.173 by
redesignating paragraphs (b}, (c), (d),
and (e) as (c), (d), (e), and (f),
respectively; by amending redesignated
paragraph (c) by inserting the phrase ‘“or
(b)" after the words “required by
paragraph (a)"; by revising paragraph
(a): and by adding a new paragraph (b)
to read as follows:

§ 135.173 Airborne thunderstorm
detection equipment requirements.

(a) No person may operate an aircraft
that has a passenger seating
configuration, excluding any pilot seat,
of 10 seats or more in passenger-
carrying operations, except a helicopter
operating under day VFR conditions,
unless the aircraft is equipped with
either approved thunderstorm detection
equipment or approved airborne
weather radar equipment.

(b) After January 6, 1988, no person
may operate a helicopter that has a
passenger seating configuration,
excluding any pilot seat, of 10 seats or
more in passenger-carrying operations,
under night VFR when current weather
reports indicate that thunderstorms or
other potentially hazardous weather
conditions that can be detected with
airborne thunderstorm detection
equipment may reasonably be expected
along the route to be flown, unless the
helicopter is equipped with either
approved thunderstorm detection
equipment or approved airborne
weather radar equipment.

* * - - g

59. By amending § 135.181 by
redesignating paragraphs (b) and (c) as
(c) and (d), respectively, and by adding
a new paragraph (b) to read as follows:

§ 135.181 Performance requirements:
Alrcraft operated over-the-top or in IFR
conditions.

- » * * *

(b) Notwithstanding the restrictions in
paragraph (a)(2) of this section,
multiengine helicopters carrying
passengers offshore may conduct such
operations in over-the-top or in IFR
conditions at a weight that will allow
the helicopter to climb at least 50 feet
per minute with the critical engine
inoperative when operating at the MEA
of the route to be flown or 1,500 feet
MSL, whichever is higher.

- - * - -

60. By amending § 135.223 by revising
paragraph (a)(3) to read as fcllows:

§ 135.223 IFR: Alternate airport
requirements.

(a] LR R

(3) Fly after that for 45 minutes at
normal cruising speed or, for helicopters,
fly after that for 30 minutes at normal
cruising speed.
. - - - *

61. By amending § 135.227 by
redesignating paragraphs (c) and (d) as
(d) and (e), respectively; by amending
newly designated paragraph (e) by
inserting the phrase “the restrictions in
paragraphs (b), (c), and (d)"” in place of
“the restrictions in paragraphs (b) and.
(c)"; and by adding a new paragraph (c)
to read as follows:

§ 135.227 Icing conditions: Operating
limitations.

- - L * *

(c) No pilot may fly a helicopter under
IFR into known or forecast icing
conditions or under VFR into known
icing conditions unless it has been type
certificated and appropriately equipped
for operations in icing conditions.

- * B - *

62. By amending § 135.429 by
redesignating paragraph (d) as (e) and
by adding a new paragraph (d) to read
as follows:

§ 135.429 Required Inspection personnel.

- * -

(d) In the case of rotorcraft that
operate in remote areas or sites, the
Administrator may approve procedures
for the performance of required
inspection items by a pilot when no
other qualified person is available,
provided—

(1) The pilot is employed by the
certificate holder;

(2) It can be shown to the satisfaction
of the Administrator that each pilot
authorized to perform required
inspections is properly trained and
qualified;
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(3) The required inspection is a result
of a mechanical interruption and is not a
part of a certificate holder's continuous
airworthiness maintenance program;

(4) Each item is inspected after each
flight until the item has been inspected
by an appropriately certificated
mechanic other than the one who
originally performed the item of work;
and

(5) Each item of work that is a
required inspection item that is part of
the flight control system shall be flight
tested and reinspected before the
aircraft is approved for return to service.

Issued in Washington, DC on October 31,
1986.

Donald D. Engen,

Administrator.

[FR Doc. 86-25001 Filed 11-6-86; 8:45 am|
BILLING CODE 4910-13-M
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DEPARTMENT OF ENERGY has decided to accept Applications for August 19, 1973 through December 31
Refund from firms and individuals that 1978. As a result of this audit, ERA

Office of Hearings and Appeals purchased refined petroleum products contended in a number of administrative

Implementation of Special Refund
Procedures

AGENCY: Office of Hearings and
Appeals, DOE.

ACTION: Notice of implementation of
special refund procedures.

sumMARY: The Office of Hearings and
Appeals of the Department of Energy
announces the procedures for
disbursement of $25 million obtained as
a result of a consent order which the
DOE entered into with Getty Oil
Company, a major integrated refiner,
The money is being held in escrow
following the settlement of enforcement
proceedings brought by the DOE's
Economic Regulatory Administration.
DATE AND ADDRESS: Applications for
refund of a portion of the Getty consent
order funds must be filed in duplicate
and must be received by June 30, 1987.
All applications should refer to Case
Number HEF-0209 and should be
addressed to: Office of Hearings and
Appeals, Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:
Sharon Dennis, Office of Hearings and
Appeals, Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 252-6602.
SUPPLEMENTARY INFORMATION: In
accordance with § 205.282(c) of the
procedural regulations of the
Department of Energy, 10 CFR
205.282(c), notice is hereby given of the
issuance of the Decision and Order set
out below. The Decision relates to a
consent order entered into by the DOE
and Getty Oil Company (Getty), and its
subsidiary Skelly Oil Company, which
settled all claims and disputes between
Getty and the DOE regarding the
manner in which the firm applied the
federal price regulations with respect to
its sales of refined petroleum products
during the period August 19, 1973
through December 31, 1978 (consent
order period). A Proposed Decision and
Order tentatively establishing refund
procedures and soliciting comments
from the public concerning the
distribution of the Getty consent order
funds was issued on December 13, 1985,
50 FR 51984 (December 20, 1985), and
February 18, 1986, 51 FR 5790 (February
18, 1986).

The Decision sets forth procedures
and standards that the DOE has
formulated to distribute the contents of
an escrow account funded by Getty
pursuant to the consent order. The DOE

sold by Getty and Skelly during the
consent order period. Eligible applicants
include indirect customers as well as
first purchasers. In order to receive a
refund, a claimant may submit all of the
required information listed in the
Decision. In order to assist applicants,
the DOE has attached as an Appendix
to the Decision a suggested format that
contains all of the required information.

As the accompanying Decision and
Order indicates, Applications for Refund
may now be filed by customers that
purchased petroleum products sold by
Getty during the consent order period.
Applications will be accepted provided
they are filed in duplicate and received
no later than June 30, 1987.

Dated: October 24, 1986.
George B. Breznay,
Director, Office of Hearings and Appeals.
October 24, 1986.

Decision and Order of the Department of
Energy

Implementation of Special Refund
Procedures

Name of Firm: Getty Oil Co.

Date of Filing: October 13, 1983.

Case No.: HEF-0209.

On October 13, 1983, the Economic
Regulatory Administration (ERA) filed a
Petition for the Implementation of
Special Refund Procedures with the
Office of Hearings and Appeals (OHA)
concerning a December 3, 1979 consent
order which ERA entered into with
Getty Oil Company (Getty). In its
Petition, ERA requests that OHA
formulate and implement special
procedures to make refunds to parties
that were injured by the alleged
regulatory violations settled in the Getty
consent order.

1. Background

Getty was an integrated refiner of
crude oil and petroleum products during
the period of federal price controls and
was therefore subject to the Mandatory
Petroleum Price and Allocation
Regulations set forth at 6 CFR Part 150,
and 10 CFR Parts 210, 211 and 212. The
ERA conducted an extensive audit of
Getty’s operations—and those of its
wholly-owned affiliate, Skelly Oil
Company (generally referred to
collectively as Getty)*—for the period

! During the consent order period, Getty exercised
indirect control over Skelly, It owned a 3.56 percent
interest in Skelly and an 87.93 percent interest in
Mission Corporation (Mission), which in turn held a
72.53 percent interest in Skelly. Getty and Skelly
were generally considered by the agency to be a
single “firm” pursuant to 10 CFR 212.83(b). The ERA

and judicial proceedings that Getty had
violated applicable DOE price and
allocation regulations in its sales of
crude oil and petroleum products. On
December 3, 1979, ERA and Getty
executed a consent order that, with the
exception of three enumerated issues,
settled all compliance disputes involving
the firm's regulated operations during
the period August 19, 1973 through
December 31, 1978 (hereinafter referred
to as the consent order or settlement
period).? Getty agreed in the consent
order to deposit $25 million into an
escrow account for subsequent
distribution by DOE to Getty customers
and to reduce by $50 million its banks of
unrecovered product costs. See
generally 10 CFR 212.83(e); Consent
Order § 5.2 In return, ERA agreed to end
all its challenges to Getty's compliance
with the federal petroleum regulations
except for the three issues listed in the
consent order. The Getty consent order
specifically pointed out that
“[E]xecution of this Consent Order
constitutes neither an admission by
Getty nor a finding by Special Counsel
or DOE that Getty has violated any
statutes or applicable regulations of the
Cost of Living Council, the Federal
Energy Office, the Federal Energy
Administration, or the Department of
Energy."” Consent Order { 11.

On October 13, 1983, ERA filed a
Petition for the Implementation of
Special Refund Procedures concerning
the Getty settlement fund. In a Proposed
Decision and Order (PD&O) issued on
December 13, 1985, OHA tentatively
accepted jurisdiction over the Getty
settlement fund and set forth for public
comment proposed refund procedures.
See 50 FR 51984 (December 20, 1985).
The purpose of this determination is to
review the proposed procedures in light

audit covered all of both firms' regulated activities
during the consent order period.

2 The three issues exempted from the consent
order are: (i) A June 27, 1978 Natice of Probable
Violation (NOPV) involving crude oil production at
Getty's Kern River field (this enforcement
proceeding was subsequently administratively
closed by ERA); (ii) the Decision and Order in Getty
0il Co , 1 DOE { 80,102 (1977), and Getty Qil Co. v.
DOE, 539 F.Supp. 1204 (D.Del., 1983), affd. 749 F.2d
734 (Temp. Emer. Ct. App. 1984), cert. denied, 105 S,
Ct. 1176 (1985)), concerning certain crude oil
exchanges with Standard Oil Company of Ohio; and
(iii) issues relating to the propriety of the costs
reported by Getty or its predecessors for
interaffiliate purchases of natural gas liquids or
natural gas liquid products or shrinkage costs under
10 CFR Part 212, Subpart K.

* The amount of escrowed funds currently held in
an interest-bearing account with the United States
Treasury had grown to $48,418,826.10 as of
September 30, 1986.
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of the comments which we received and
to adopt final procedures, including a
suggested application format, for the
filing of first-stage refund applications
by individuals and firms that purchased
Getty refined petroleum products during
the consent order period. Since we will
not make a determination as to the
distribution of any funds remaining after
the payment of injured parties in the
first stage until all of the first stage
claims have been paid, we will not
address comments concerning second-
stage procedures until that time.

I Jurisdiction and Authority to Fashion
Refund Procedures

The DOE procedural regulations at 10
C.F.R Part 205, Subpart V, provide that
the OHA may, upon petition by ERA,
formulate and implement special
procedures by which refunds may be
made to injured persons. In the PD&O,
we tentatively determined that we
should assume jurisdiction over the
Getty settlement fund. We noted that
during the consent order period Getty
was a producer of crude oil, a natural
gas plant operator, and a refiner and
marketer of a full slate of petroleum
products in 43 states. We observed that
the ERA audits which preceded the
consent order alleged a substantial
number of refiner pricing formula
violations, the effects of which would
have been distributed throughout all
sales of Getty’s petroleum products. We
therefore concluded that a Subpart V
proceeding would be appropriate to
distribute the Getty settlement fund. No
commenter has challenged this
conclusion and, accordingly, we accept
jurisdiction to administer this consent
order fund.

IIL. Proposed Refund Procedures

In the December 13, 1985 PD&O, after
reviewing publicly available, relevant
marketing information, the Getty audit
files, and proprietary data reported to
the Energy Information Administration
(EIA) by Getty, we found that most
potential claimants would likely be
firms and individuals that purchased
Getty refined products, rather than
crude oil purchasers.* We proposed the
adoption of general presumptions and
findings that had been used successfully
in prior refund proceedings. The first
presumption, the “volumetric
presumption,” stated that the maximum
refund available to a particular

* Refined product pricing violations were the
focus of the Getty consent order. See, e.g., March 31,
1978 Notice of Probable Violation (alleging
overstatement of costs due lo excessive shipping
costs). The audit underlying the consent order
included relatively few crude oil issues. See PD&O,
50 FR at 51936.

applicant would be that proportion of
the total consent order fund equal to the
volume of Getty purchases made by the
applicant divided by all sales of covered
products by Getty during the settlement
period. We have set the Getty
volumetric factor at $0.001526 per gallon,
which we will use to divide the
settlement monies among applicants
who demonstrate that they are eligible
to receive refunds.® The other
presumptions and findings contained in
the PD&O included: (i) The presumption
that spot purchasers were unlikely to
have been injured by their purchases of
Getty products; (ii) the presumption that
consignee agents were not injured; (iii)
the presumption that regulated
industries and agricultural cooperatives
need not prove absorption of injury
provided they certify that any refunds
received will be passed through to their
customers; {iv) the presumption that
resellers and retailers seeking refunds of
$5,000 or less for their purchases of
products other than motor gasoline were
injured (the small claims presumption);
(v) a standard for establishing injury for
larger claimants which required
showings of banks of unrecovered
product costs and inability to pass
through increased prices during the
consent order period; (vi) a finding that
ultimate consumers of products other
than motor gasoline were injured in
their purchases of Getty products. We
also suggested that we would apply to
allocation claims, i.e., claims by firms
alleging injury due to a failure by Getty
to furnish product which it was obliged
to supply pursuant to the DOE
mandatory allocation regulations, 10
CFR Part 211, the standards used in
related refund cases. Seg, e.g., Tenneco
Oil Co./Research Fuels, Inc. 10 DOE

1 85,012 (1982).

We also proposed the adoption of
level-of-distribution presumptions for
Getty motor gasoline purchases which
were based upon Getty-specific pricing
data for a portion of the consent order
period. That data formed the basis for
certain tentative inferences about the
absorption of alleged overcharges by
Getty’s resellers. Under these
presumptions, a reseller applicant that
elected to use the presumption would
receive 93 percent of its volumetrically

® The volumetric factor was computed by dividing
the consent order fund ($25,439,877.90) by the
number of gallons of refined products which Getty
and Skelly sold during the consent order period
(16,667.285,701 gallons). In addition to principal,
claimants will receive a portion of the interest
which has accrued since the Getty funds were
received by the DOE. Interest in the Getty account
is currently almost equal to the principal. For
example, a firm receiving a volumetric refund of
$3,000 would receive an additional $2,900 in interest.

allocated refund amount for volumes of
Getty motor gasoline sold at retail,
without having to provide proof of injury
beyond purchase volumes. The
presumption level for resellers’ volumes
sold to customers other than end users
(Z.e., at dealer tankwagon (DTW) prices)
was 7 percent; the level-of-distribution
percentage for consumers that
purchased from resellers was also set at
7 percent. We noted that the data
available to us regarding Getty's middle
distillate and related refined product
prices was too indefinite to use as the
basis for the adoption of level-of-
distribution presumptions for those
products. We therefore solicited
comments and information on
appropriate level-of-distribution
presumptions for middle distillates,
propane, and other refined products.

The PD&O was first published in the
Federal Register on December 20, 1985,
and comments were requested by
February 18, 1986. See 50 FR 51984
(December 20, 1985). Under the
disclosure agreement with EIA under
which OHA received Getty-specific
price information that formed a basis for
our tentative determinations, OHA was
obliged to delete confidential data from
the copy of the PD&O which was
published. Texaco Inc., Getty's
successor, later agreed to the
publication of a complete version of the
PD&O, but requested that disclosure of
the underlying data be restricted to
persons who entered into a protective
order limiting use of the data to this
refund proceeding. On February 18,
1986, a complete copy of the PD&O was
published and the comment period was
extended to March 20, 1986. See 51 FR
5789 (February 18, 1986). Only one party
requested a protective order under
which it would receive the underlying
data and that request was denied
because it was untimely and because
disclosure of the information was
unlikely to produce any useful
comments. See Geraldine H. Sweeney,
14 DOE { 82,501 (1986).

IV. Comments on the Proposed
Procedures

The PD&O was mailed to a variety of
organizations representing a broad
spectrum of potential Getty refund
applicants. Eight parties filed comments,
of which two are states. These two
comments concern second-stage refund
procedures and will not be considered
until the first-stage refunds are
completed.

A. Overall Refund Procedures. The
National Council of Farmers
Cooperatives (NCFC) generally objected
to the PD&O's failure to include
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procedures for crude oil claims. In the
PD&O, we noted that the majority of the
enforcement issues underlying the Getty
consent order related to Getty's
activities as a refiner and seller of
refined petroleum products. In fact, the
few crude oil issues raised during the
Getty audit were either reserved for
separate treatment or did not represent
a significant part of the negotiations
which led to the settlement. See PD&O,
50 FR at 51936. Compare Conoco, Inc., 13
DOE { 85,316 (1985) (separate claims
pool and refund process established for
crude oil claims where consent order
specified that it included allegations of
crude oil overcharges). The NCFC has
not provided any evidence or even any
specific argument as to why the
tentative determination to limit the
claims process to refined products
customers was incorrect. The focus of
this Subpart V proceeding is the
restitution of funds to “injured parties."”
See 10 CFR 205.280(a). Our review of the
audit record in this proceeding confirms
the judgment that the consent order
which led to this proceeding focused on
Getty's sales of refined products; thus,
the injured parties to receive remedies
in this proceeding are those that
purchased refined products from Getty.
Accordingly, we reject the suggestion
that procedures for refunds to
purchasers of crude oil from Getty be
adopted in this proceeding.

The NCFC also requests that
cooperatives be exempted from the spot
purchaser presumption as they were in
Husky Oil Co., 13 DOE { 85,045 (1985). In
Husky, we held that, to the extent that a
cooperative's spot purchases were
resold to its member/owners, we would
not apply the general presumption that
spot purchasers were not injured by
their purchases. See also Sid
Richardson Carbon and Gasoline Co./
MFA 0il Co., 14 DOE { 85,339 (1986). As
in other refund proceedings,
cooperatives will be required to certify
that they will pass on to their members
any refunds pertaining to any Getty
products that they resold to their
members. As a result, any refunds made
on the basis of spot purchases will flow
to the ultimate consumers of the
products that, under the spot purchaser
presumption, are presumed to have
borne the brunt of alleged overcharges
associated with product purchased on a
spot basis, Accordingly, we will adopt
the NCFC's suggestion and exempt
cooperatives from the spot purchaser
presumption to the extent their spot

purchases were resold to member/
owners.®

Geraldine H. Sweeney, a motorist,
National Freight, Inc., an interstate
trucking company, and R]G Cab, Inc., a
taxicab company (collectively styling
themselves as the surface transportation
end users), included among their
comments their objection to the PD&0O's
limitation of claims to refined products
that were subject to federal price
controls, For example, the PD&O
provided that applicants could only
receive refunds for middle distillates
purchased between August 19, 1973, and
June 30, 1976, the date when middle
distillate prices were decontrolled. The
surface transporters contend that the
OHA had previously concluded that
refiner overcharges affected all refined
products, not just those subject to
federal price controls, in Report of the
Office of Hearings and Appeals, In re
The Department of Energy Stripper Well
Exemption Litigation, MDL No. 378 (D.
Kan. filed June 21, 1985), Fed. Energy
Guidelines 90,507 (1985) (the OHA
Stripper Well Report). The group
therefore requests that OHA permit
claims to be made by end users of all
products, controlled and uncontrolled.

We are unable to accept this
suggestion. It would be inconsistent with
the purpose of this proceeding to permit
claims to be made for products that
were not covered by the terms of the
consent order. The purpose of this
proceeding is to formulate procedures
for distributing funds obtained through
DOE's enforcement proceedings. Those
enforcement proceedings necessarily
involve only controlled products since
without price or allocation controls,
there could be no regulatory violations.
The language which the surface
transporters cite from the OHA Stripper
Well Report refers to a different
situation. That report involved an
analysis of the impact of crude oil
overcharges on the refining industry as a
whole, and the focus was on absorption
or passthrough of those overcharges in
sales of any products by refiners. Thus
decontrol of certain products during the
period of price controls was irrelevant.
Here, the alleged regulatory violations
involved in this case could only have
occurred on controlled products. We
therefore reject the suggestion that
purchasers of uncontrolled products be
permitted to file claims for those
purchases.

Skelgas Service Center, Ltd., a retailer
of Skelly propane located in
Rhinelander, Wisconsin, filed comments

® Sales to non-members will be treated like sales
by any other reseller.

endorsing the volumetric allocation of
refund money for propane claimants.
The firm also suggested that successful
reseller applicants should be required to
pass on any refunds received to their
customers. Before we could consider
such a requirement, we would have to
conclude that propane resellers as a
group likely passed on all alleged Getty
overcharges to their customers, were not
injured by any alleged overcharges, and
thus are not themselves entitled to a
refund. There is no material in the
record to support such a conclusion and,
in fact, our experience in other refund
proceedings has been to the contrary.
See, e.g., MAPCO, Inc./Vanguard
Petroleum Corp., 14 DOE { 85,267 (1986).
Consequently, we are unable to adopt
Skelgas Service's suggestion that
propane resellers be required to pass on
all refunds.

B. Motor Gasoline Presumptions.
Three groups of resellers and one
consumer representative filed comments
on the proposed level-of-distribution
presumptions of injury for motor
gasoline. Energy Watch, Inc., which
represents several independent Getty
retailers, urged adoption of the PD&O
without modification and obliquely
criticized the comments of those who
suggested revisions as being based upon
self-serving and unrepresentative
pricing data, The Getty/Skelly Brand
Committee of the Petroleum Marketers
Association of America (PMAA), which
represents approximately 200 Getty
wholesalers, filed comments arguing
that the data underlying the PD&O's
analysis was faulty and proposing an
alternative methodology of determining
injury based upon data which it had
collected from its members. The
National Association of Texaco
Wholesalers, Inc., which represents
approximately 300 Getty/Skelly
independent jobbers who converted to
the Texaco brand when Texaco
acquired Getty, generally supported the
PMAA analysis, stating that it agreed
with data supplied to the association by
its members.

Subsequently, the PMAA filed
additional comments suggesting that the
Getty motor gasoline procedures be
modified to comport with procedures
OHA adopted in a recent refund
proceeding, Marathon Oil Company, 14
DOE { 85,269 (1986). (In Marathon we
allowed each reseller applicant
(including retailers) for a refined
products refund to elect whether its
claim would be governed by the $5,000
small claims presumption or the overall
reseller level-of-distribution
presumption.) Finally, the
aforementioned surface transportation
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end users, on their own behalf and as
purported representatives of all surface
transportation end users, criticized the
PD&O’s marginal analysis of probable
injury for resellers and proposed that an
alternative analysis based upon
testimony offered to OHA in the
Stripper Well Litigation be substituted.
See the OHA Stripper Well Report. As
we shall discuss below, we have
concluded that the PMAA's
observations concerning the data
utilized in the PD&O are accurate and
that the alternate data which it provided
is more reliable than the EIA data
discussed in the PD&0. We will
substantially revise the proposed refund
procedures for motor gasoline in
accordance with these findings.

The PD&0O compared the wholesale,
DTW and retail prices for motor
gasoline which Getty reported to the
EIA during the consent order period,
with the national average refiner prices
at the same levels of distribution. From
this comparison it appeared that Getty's
wholesale and retail motor gasoline
prices were always lower than the
national average, while its DTW price
was about the same. On this basis we
proposed the conclusion that throughout
the settlement period, profit margins for
Getty jobbers selling at DTW were
better than average and profit margins
for jobbers and retailers were generally
depressed. It also appeared that
consumers of Getty motor gasoline
enjoyed lower than average prices
during most of the consent order period.
Although the proposed conclusions
varied substantially from the findings in
other refiner refund proceedings, in the
absence of any other material pertaining
to Getty's pricing, we proposed that
specified presumptions of injury for
motor gasoline refund applicants should
be based upon this material and the
claimant's position in the chain of
distribution. Since there was little or no
price information pertaining to Getty's
sales of middle distillates and natural
gas liquid products (NGLPs), no level-of-
distribution presumptions were
proposed for those products. Instead, the
PD&O solicited data from commenters
that might lead to such presumptions.

In its comments, the PMAA presented
substantial evidence consisting of
statistical summaries of Getty price data
which it had gathered from
approximately 100 Getty jobbers. The
PMAA's submission also included the
underlying data and solicitation forms
used in its survey. That material showed
that the wholesale prices which Getty
had actually charged these jobbers for
motor gasoline differed significantly
from the prices which Getty reported to

the EIA.” The material included the
prices that the jobbers had paid Getty
for regular and premium motor gasoline
and diesel fuel during the consent order
period. According to PMAA, a
comparison of these prices with those
reported by Platt’s Oil Price Handbook
and Oilmanac (Platt’s) for the
appropriate region, shows that the
jobbers absorbed far more overcharges
than indicated by the Getty/EIA data. In
fact, the level of injury alleged by the
PMAA on the basis of this data is
approximately five times greater than
that produced by the EIA data.
Furthermore, the PMAA data conforms
more closely to our experience in other
refiner refund proceedings. See, e.g.,
Standard Oil Company (Indiana), 10
DOE { 85,048 (1982) (Amoco); Mobil Oil
Corp., 13 DOE 185,339 (1985) (Mobil).

Our own comparison of the PMAA
data with the EIA data which were used
in the preliminary analysis of the PD&O
confirms that the PMAA data are more
reliable for our purposes. The EIA data
used weighted averages of the prices of
each grade of motor gasoline reported
by Getty. As a result, certain
inconsistencies and peculiarities in the
prices reported by Getty for individual
grades of gasoline were hidden. Once
these individual prices reported for the
different grades of gasoline are
examined, the unreliability is apparent.
For example, in addition to the problems
identified by the PMAA,® the wholesale
price which Getty reported for regular
gasoline during the relevant period
frequently exceeded the wholesale
prices reported for premium and/or
unleaded motor gasoline. Obviously,
since regular gasoline should always
have been sold at the lowest of the
prices reported for the three fuels, the
underlying data and thus the weight-
averaged data relied on in the PD&O
cannot be accurate.

In contrast, the summary (and
underlying) data provided by the PMAA
is not marked by anomalies like the

7 The PMAA had obtained the Getty-specific EIA
price data under the Freedom of Information Act
pursuant to a protective order entered in Mobil Oil
Corp. v. DOE, No. CA 84-1683 (D.D.C., July 10, 1884).
The PMAA has submitted a letter indicating that
Getty's successor, Texaco Inc., has authorized
PMAA to use this confidential material in the Getty
refund proceeding.

# The PMAA pointed out several counter-intuitive
aspects of the EIA data which cast doubt on the
entire data setl. For example, it noted that according
to the EIA data, Getty's wholesale premium
gasoline sales volumes fell about 25 percent from
January to February 1877 and then doubled in
March. There is no apparent explanation for such
an anomaly. In addition, Getty's reported gasoline
prices prior to February 1977 consisted entirely of
premium and no-lead grades, although presumably
the firm produced regular gasoline at its refining
operations.

Getty/EIA data and utilizes well-known,
reliable sources often employed by
OHA. For example, the PMAA has used
Platt’s for its price comparisons, a highly
reliable reference for regional wholesale
prices. See, e.g., Husky Oil Co./Montana
Petroleum Marketing Co., 14 DOE
185,270 (1986) (gasoline and diesel fuel);
Belridge Oil Co./Chevron, U.S.A., 14
DOE { 85,389 (1986) (propane). In
addition, the PMAA's proposed
alternative analysis is based upon data
provided by approximately one-half of
its 200 Getty wholesale members, a
substantial portion of the eligible jobber
claimants.® Furthermore, we have
examined the raw data actually
provided by all of the PMAA members
which responded to the PMAA survey,
including some information which was
not used in the summary because the
respondent did not provide data for the
entire consent order period.!® We also
reviewed all of the compilations that the
PMAA used in its proposed alternative
analysis, and find all of the material to
be consistent, both within the data set
and with our experience with refined
products markets.!* We also performed
the same analysis as done by PMAA
and confirmed its results.*? Moreover,
the results of the PMAA survey and
analysis are very similar to our
experience in other refund proceedings.
See, e.g.,, Amoco; Mobil. On the basis of
these factors, we have concluded that in
establishing a presumption of injury for
jobber purchasers of Getty motor
gasoline, the PMAA material should be
substituted for the data which Getty
reported to the EIA, Based upon our
analysis of this material, we find that
Getty jobbers incurred injury in their
purchases of Getty motor gasoline in the
range of 37.6 to 45.3 percent.

In view of these conclusions regarding
the EIA wholesale pricing data, we also
reconsidered the DTW and retail prices

® The PMAA claims that the total number of
eligible jobber claimants is approximately four
hundred.

10 Not all of the PMAA members responded to the
association's survey and not all of the respondents
furnished data for the entire consent order period.

1 We therefore reject Energy Watch, Inc.’s
unsupported assertions that the data submitted by
the PMAA is self-serving and unrepresentative.

12 In reviewing the PMAA's analysis, we found
that price data from one jobber whose motor
gasoline prices were markedly different from others
reporting in the same marketing region had been
included in the summary presentation. In addition,
the averages calculated for some marketing regions
may have been slightly skewed by the inclusion of
data provided by this jobber and a number of other
jobbers that did not report prices for the entire
consent order period. Therefore, we recalculated the
summary material to eliminate these problems and
found that the results of the analysis were not
materially altered.
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which Getty had reported to EIA. The
DTW prices were, on the whole,
unexceptionable, generally following
national average prices. However, the
Getty retail price data were irregular.
For example, Getty did not report any
price data for its retail sales of regular
leaded motor gasoline until February
1977, the same month that Skelly's retail
sales were first included with the Getty
reports. Since regular leaded motor
gasoline should have been the lowest
priced automotive fuel, it is difficult to
understand how the retail motor
gasoline price which Getty reported for
months prior to February 1977—based
upon an average of only the higher
unleaded regular and premium gasoline
prices—could have consistently been
$0.03 to $0.05 Jower than the national
average price data which included
regular gasoline. This price data also
shares some of the difficulties which led
us to reject the Getty jobber data.
Consequently, we have concluded that
the preliminary determinations of injury
for retailers in the PD&O should be
revised.

Neither the PMAA nor the retailer
representative, Energy Watch, Inc.,
provided any information showing
actual DTW prices paid or retail prices
charged in sales of Getty motor gasoline
during the consent order period. The
PMAA suggests we utilize the cost
absorption presumption adopted in
Marathon in which a reseller claimant
may elect to limit its claim to $5,000, or
the amount obtained by applying a
presumed absorption percentage figure
to its claim, whichever is larger. Claims
above $5,000 automatically have applied
to them the cost absorption
presumption, up to $50,000, unless the
applicant provides a detailed
demonstration of injury in support of its
full volumetric share. Claimants seeking
refunds of more than $50,000 were
required to provide more extensive
proof of injury, including banks of
unrecovered product cost increases and
evidence that price increases were not
passed through in resales to customers.

Using the Marathon procedures, a
reseller claimant in this proceeding
would qualify for the maximum small
claims refund of $5,000 if it documents
purchases of approximately 50,400
gallons of controlled Getty/Skelly
products per month throughout the
consent order period, or a total of
3,276,540 gallons. This has obvious
advantages. Utilizing this provision will
afford most retailers the opportunity to
apply for a refund based on their
purchase volumes without having to
provide detailed information concerning
injury. In the Marathon proceeding we

have found this methodology to be fair,
efficient and cost-effective, and we have
determined that we will adopt it in this
case as well.

For larger reseller and retailer motor
gasoline claims, however, we will adopt
a level-of-distribution percentage.
Because EIA's retail Getty price data is
both incomplete and flawed and no
other Getty-specific material has been
provided or is otherwise available, we
must look elsewhere for a valid
absorption presumption. After surveying
all other refiner refund proceedings, it
appears that for our purposes, the
Amoco case is the most similar to the
present proceeding. Amoco's sales were
concentrated in the Eastern and
Midwestern regions of the United States,
as were Getty/Skelly’s, and the Amoco
consent order period most closely
corresponds to the Getty settlement
period. Furthermore, the percentage of
absorption of injury adopted for
retailers in Amoco was 40 percent. We
note that the 40 percent figure falls
within the middle of the range of injury
calculated for jobbers based upon the
alternative PMAA data set. For these
reasons we will adopt a 40 percent
level-of-distribution figure for claims by
retailers and wholesalers.!® As stated,
these presumptions may be rebutted in
favor of an actual showing of injury at a
greater level.

C. Other Revisions to the Proposed
Procedures. As noted, in the PD&0O we
requested that responsible industry
representatives provide data upon
which presumptions of injury for
purchasers of middle distillates, propane
and other refined products might be
based. The PMAA responded by
providing diesel fuel price data obtained
from 42 of its members. Although not as
conclusive as its motor gasoline survey,
the diesel fuel analysis provided by the
PMAA has the same indicia of
reliability. As stated in the PD&O, the
price data reported by Getty to the EIA
was erratic and not of sufficient
duration to allow an injury analysis. In
contrast, the prices reported by the
PMAA follow a rational pattern and
extend over the entire period of price
controls for middle distillates. As with
the motor gasoline analysis, the
association has compared the prices
reported by its members with those
found in the relevant Platt’s listing for
each reporting jobber. We have
concluded from our examination of the
materials submitted and the analysis
presented by the PMAA that the diesel

13 As in Marathon, end users of Getty motor
gasoline will be permitted to receive 100 percent of
their volumetric refund share, as will end users of
other Getty refined products.

fuel data form a reliable basis for a
presumption of injury for all middle
distillates. We will therefore adopt a
percentage presumption of injury for
sales of middle distillates to jobbers in
the range proposed by the PMAA (35 to
67 percent). The mid-point of that range
is approximately 50 percent, which for
ease of administration we shall adopt
for claims above $5,000.

No industry representative came
forward with price data for sales of
Getty NGLPs for the consent order
period. This is unfortunate, inasmuch as
additional data would be very useful.
The record indicates that Getty's
propane sales were substantial—they
represented about 17 percent of Getty's
total refined product sales and involved
at least 1,000 dealers. Moreover, the
Getty audit file indicates that issues
concerning Getty's natural gas
processing operations and NGLP sales
were integral to the settlement
negotiations. Under those
circumstances, and in view of our
experience in other proceedings, we find
that there is a high probability that
purchasers of Getty propane and other
NGLPs experienced injury in their
purchases of these products. The
presumption of injury for small claims
will apply to Getty's NGLP customers,
and in order to provide larger claimants
for other products, we have determined
that a mid-range absorption percentage
should be adopted. We have surveyed
other NGLP refund cases in which
claimants have documented their injury
by providing evidence of banks of
unrecouped product cost increases and
of competitive disadvantage due to
uncompetitive prices and have found
that their “success ratio” (amount
claimed versus amount proven) ranges
from 20 to 100 percent. We will adopt 60
percent, the middle of that range, as the
presumption percentage for mid-level
reseller and retailer NGLP claimants.
NGLP reseller and retailer applicants
claiming above $5,000 may utilize this
presumption percentage and will be
granted refunds up to $50,000 upon a
showing of their purchase volumes. As
in Marathon, claimants seeking amounts
larger than $50,000 will be required to
document injury by showing banks and
competitive disadvantage.

V. Summary

In summary, we have substantially
revised the motor gasoline claims
procedures proposed in the PD&0O
because the information that Getty had
reported to the EIA, upon which we
based our tentative conclusions, was
unreliable. Instead, for motor gasoline
and middle distillates we have
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substituted data furnished by the
Petroleum Marketers Association of
America. This data, while not drawn
from as large a sample as that of EIA, is
reliable and more closely accords with
reliable industry indices and our own
experience with refined products
markets during the consent order period.
Based upon these materials, we have
calculated percentage figures that
approximate injury experienced by
resellers of these products. Similarly, we
have used information gleaned from
recent refund applications filed by
NGLP resellers to estimate a reasonable
percentage figure to approximate their
experience during the period of federal
price controls. These percentage
presumptions of injury further the needs
of individual claimants, many of whom
lack records to substantiate specific
injury, for an equitable method of
obtaining redress for that injury, and
OHA's need to formulate an equitable,
efficient means of distributing refund
monies to injured parties.

In order to obtain a refund, an
applicant must provide its purchase
volumes of Getty or Skelly product
during the consent order period and
must identify its position in the
distribution chain. Applicants whose
total claim falls under the $5,000 small
claims presumption—which is applied to
an applicant’s total purchases of all
Getty products, not on a product-by-
product basis—as well as end users of
all covered products, are only required
to furnish proof of their volume of
purchases from Getty. For larger motor
gasoline claims—above $5,000—
resellers and retailers, including refiners
who resold the Getty product, may elect
to receive either $5,000 or 40 percent of
their volumetric amount, whichever is
larger, up to $50,000. Similarly, large
middle distillate resellers and retailers
may elect between the larger of $5,000 or
50 percent of their volumetric amount,
up to $50,000, and large NGLP resellers
and retailers will be eligible for $5,000 or
60 percent of their volumetric amount,
up to $50,000. Firms seeking refunds
greater than $50,000, as well as
applicants attempting to rebut the level-
of-distribution percentages in favor of a
full volumetric refund, will be required
to furnish their banks of unrecovered
product costs and evidence showing that
they were prevented by competitive
conditions from passing through Getty
price increases to their customers. As
always, claimants which allege a level
of injury greater than that established
by either the level-of-distribution
percentages or the volumetric
methodology may present in their refund
applications evidence of their specific

injury. Consumers, cooperatives, and
regulated industries will receive 100
percent of the volumetric amount
allocated to their purchases of all Getty
covered products. Detailed procedures
for filing a refund application appear in
Section VI and the Appendix.

VI. Final Refund Procedures

Based upon the foregoing, we have
determined to adopt the revised refund
procedures therein for firms seeking
refunds based upon their purchases of
Getty and Skelly refined petroleum
products during the consent order
period. In the Appendix to this Decision,
we set forth a suggested application
format which may be used by all
applicants. Gasoline retailer applicants
using the suggested form must file a
separate form for each gasoline station
for which a refund is requested. All
applicants using the suggested form
must file a separate form for each
product for which a refund is requested.
We will accept all applications that
contain the information necessary to
process a claim, whether or not the
suggested form is used. For those
claimants not using the suggested form,
the information that must be included in
an application is set forth below.

1. An application for refund must be
printed or typed, signed by the
applicant, and specify that it pertains to
the Getty Oil Company Special Refund
Proceeding, Case No. HEF-0209.

2. Each applicant should furnish its
name, street or post office address, and
its telephone number. If the applicant is
a business firm, it should furnish all
other names under which it operated
during the period for which the claim is
being filed.

3. Each applicant should specify how
it used the product—;/.e., whether it was
a refiner, reseller, retailer or an end
user.

4. Each applicant must submit a
monthly purchase schedule for Getty
purchases during the consent order
period, August 19, 1973 through
December 31, 1978,

5. If an applicant purchased Getty
refined products from a reseller, it must
establish its basis for belief that the
product originated with Getty and
identify the reseller from whom the
product was purchased. Indirect
purchasers who either fall within a class
of applicant whose injury is presumed,
or who can prove injury, may be eligible
for a refund if the reseller of Getty
products passed through the alleged
Getty overcharges to its own customers.

6. The application for refund should
contain the name, address, and
telephone number of the person who
prepared the application. If the preparer

was someone other than the applicant,
the applicant should furnish us with the
name and telephone number of a
contact person familiar with the facts
set forth in the application who we may
contact for additional information
concerning the application. Unless
otherwise specified, the refund check
will be issued to the preparer.

7. Each applicant must indicate
whether it or a related firm has
authorized any individual to file any
other refund application in the Getty
refund proceeding on its behalf, and if
so attach an explanation.

8. If the applicant is affiliated or
associated with Getty in any manner, it
must so indicate and provide
information explaining the nature of its
relationship with the consent order firm.

9. If the applicant has been involved
in enforcement proceedings brought by
the DOE, it must provide a summary of
the present status of the proceeding, or
if the matter is no longer pending, it
must indicate how the proceeding was
resolved.

10. If the applicant is a firm which did
not actually purchase gasoline from
Getty but is a successor to a Getty
customer, the applicant must provide
evidence establishing that it, rather than
Getty's former customer, is entitled to a
refund.

11. Each application must include the
following statement: "I swear (or affirm)
that the information submitted is true
and accurate to the best of my
knowledge and belief.” See 10 CFR
205.283(c); 18 U.S.C. 1001.

12, All applications for refund must be
filed in duplicate. A copy of each
application will be available for public
inspection in the Public Reference Room
of the Office of Hearings and Appeals,
Forrestal Building, Room 1E-234, 1000
Independence Avenue, SW.,
Washington, DC 20585. Any applicant
who believes that its application
contains confidential information must
so indicate on the first page of its
application and submit two additional
copies of its application from which the
confidential information has been
deleted, together with a statement
specifying why any such information is
privileged or confidential.

13. Applications should be sent to:
Office of Hearings and Appeals,
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585.

14. Applications must be filed no later
than June 30, 1987. All applications for
refund received within the time limit
specified will be processed pursuant to
10 CFR 205.284 and the procedures set
forth in this Decision and Order.
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It Is Therefore Ordered That:

(1) Applications for Refunds from the
fund remitted to the Department of
Energy by Getty Oil Company pursuant
to the consent order executed on
December 3, 1979, may now be filed.

(2) All applications must be filed no
later than June 30, 1987.

Dated: October 24, 1986,

George B. Breznay,
Director, Office of Hearings and Appeals.

BILLING CODE 6450-01-M
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APPENDIX RF265~-

DOE Use Only
Suggested Format for
Application for Getty Refund--HEF-0209

(Separate Application for Each Product Please)

Name of applicant firm
during refund period:

Address during refund
period (August 19, 1973
--December 31, 1978)

To whom should refund
check be made out?

Address to which
check should be
sent:

Contact Person:

Telephone: ( )

(a) Type of applicant:

Gas Station Consumer

Other (please specify the nature of your business)

(b) If you are a reseller-retailer and the total refund requested by
your firm and all affiliated entities on Getty/Skelly products exceeds
$5,000, do you elect the level-of-distribution presumption for
calculating your refund?

Yes No

(c) If you do not elect the presumption of injury, or if using the
presumptive level of injury your refund exceeds $50,000, attach a
demonstration of your firm's injury, as described in the Decision and
Order.

(a) Total gallonage for which refund is
requested (from page 3)

(b) Product (e.g., motor gasoline, diesel):

Was the product you bought Getty/Skelly-branded?

Yes No
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6. Were you supplied by Getty/Skelly directly?

Yes No

1f yes, provide Getty/Skelly customer number here:

If no to Items 4 and 5, attach an explanation of why you believe the
product was sold by Getty/Skelly.

S Name of your immediate suppliers(s)
during refund period:

Address:

Telephone: ( )

8. Have you been a party or are you currently a party in a DOE enforcement
action or private Section 210 action? If yes, attach an explanation.

Yes No

9. Have you or a related firm filed any other application for refund
involving any Getty/Skelly product? If yes, attach an explanation.

Yes No

10. Have you or a related firm authorized any individual(s) other than
those identified on this form to file an application on your behalf?
1f yes, attach an explanation.

Yes No

11. Were you a consignee agent? (A consignee agent distributed products
for Getty/Skelly, but did not own them. Getty/Skelly specified the
price, and gave the agent a commission.)

Yes No

1 swear (or affirm) that the information contained in this application and
its attachments is true and correct to the best of my knowledge and belief.
I understand that anyone who is convicted of providing false information to
the federal government may be subject to a jail sentence, a fine, or both,
pursuant to 18 U.S.C. § 1001. I understand that the information contained
in this application is subject to public disclosure. 1 have enclosed a
duplicate of this entire application form which will be placed in the OHA
Public Reference Room.

Date Signature of Applicant

Title
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Name of Applicant:

MONTHLY PURCHASE VOLUMES OF

1973 1974 1975 1976 1977 1978
January % %k % & %k %k %
February % %k % % % % %
March % % % % % % %
April e ok o % % %k %k
May % %k o %k % % %
June % ok %k ok %k & %
July * %k ok %k ok kX
August
September
October
November
December
Yearly
Total
GRAND TOTAL FOR THIS PRODUCT: GALLONS

NOTE: Refunds will be computed at the rate of $0.001526 per gallon, plus
accrued interest, Claims for 1less than $15.00 will not be processed
(9,830 gallons total purchases).

DO NOT INCLUDE ANY PURCHASES OF PRODUCT AFTER THAT PRODUCT'S DATE
OF DECONTROL:

Date
Product Decontrolled
Naptha-Based Jet Fuel October 1, 1976
Naphthas September 1, 1976
Middle Distillates : July 1, 1976
Residual Fuels June 1, 1976
Ethane and Asphalt April 1, 1974

|FR Doc. 86-25181 Filed 11-6-86; 8:45 am|
BILLING CODE 6450-01-C




